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THE  ANTHONY  SALT  COMPANY 

v. 

THE  MISSOURI  PACIFIC  R.  CO. 


THE  ANTHONY  SALT  COMPANY 
v. 

THE  ST.  LOUIS  & SAN  FRANCISCO  R.  CO. 


SAMUEL  MATTHEWS 

v. 

THE  UNION  PACIFIC  R.  CO.,  The  Missouri  Pacific  R.  Co. 


SAMUEL  MATTHEWS 

v. 

THE  ATCHISON,  TOPEKA  & SANTA  F&  R.  CO.,  The  Chicago,  Santa  Fe  & 
California  Railway  Company,  The  Gulf,  Colorado  & Santa 
Fe  Railway  Company. 


EDWARDE  BARTON 

'0. 

THE  CHICAGO,  ROCK  ISLAND  & PACIFIC  R.  CO. 
(Nos.  800,  801,  802,  303,  306.) 


1.  The  continued  reduction  of  relative  rates 
when  brought  about  by  the  removal  of  arti- 
ficial and  unnatural  differences  is  not  unde- 
sirable, but  where  the  difference  results  from 
dissimilar  circumstances  and  conditions,  and 
the  true  difficulty  appears  to  be  a real  and 
natural  advantage  which  the  one  region  has 
and  enjoys  over  the  other,  such  continuing 
disturbances  of  rates  ought  not  to  be  inaug- 
4 Inter  S. 


urated,  especially  when  the  charges  are  com- 
modity rates  not  shown  to  be  unreasonable 
in  themselves. 

2.  Salt  requires  and  gets  a commodity  rate 
lower  than  class  rates,  and  the  roads  should 
only  be  limited  as  to  such  lower  rating  by 
the  rule  that  a commodity  shall  not  be  car- 
ried at  such  unremunerative  rates  as  will 
impose  burdens  upon  other  articles  trans- 
3 33 
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ported  to  recoup  loss  incurred  in  carrying 
that  commodity. 

3.  On  complaints  of  relatively  unreasonable  and 
discriminating  rates  on  salt  from  Kansas 
fields  to  various  points  as  compared  with 
rates  to  the  same  points  from  the  salt  fields 
of  Michigan,  Held,  That  any  advantages 
which  inure  to  Michigan  salt  manufacturers 
from  rates  to  points  in  Iowa,  Illinois,  Mis- 
souri and  Nebraska  are  advantages  arising 
from  natural  situation,  and  that  the  low  rate 
to  Missouri  river  points  is  influenced  by 
conditions  which  are  beyond  the  defendant’s 


control  and  existed  before  Kansas  salt  was 
discovered.  Held,  further,  That  rates  on 
salt  to  points  south  and  southwest  of  Hutch- 
inson, Kansas,  and  St.  Louis,  Missouri,  do 
constitute  undue  preference  in  favor  of  Mich- 
igan as  against  Kansas  salt,  and  that  they 
should  be'readjusted  by  the  Santa  Fe  com- 
pany so  that,  while  observing  the  law  as  to 
the  long  and  short  haul,  the  advantages  of 
distance  belonging  to  Kansas  salt  fields  shall 
be  given  to  them  in  any  territory  supplied 
by  its  lines  which  lies  as  near  or  nearer  to 
Hutchinson  than  St.  Louis. 


Complaints  filed  May  29,  1891. — Answers  filed  June  16  to  November  5,  1891. — Heard  June  18> 
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RELATIVE  rates  on  salt  from  Kansas  and  Michigan  fields. 
See  Complaint,  3 Inters.  Com.  Rep.  679. 


Messrs.  Swigart,  Martin  & Crawford,  Traber,  Vandeveer  & McNeil  and  James  Humphreys 
for  complainants. 

Messrs.  Britton  & Gray  for  Atchison,  Topeka  & Santa  Fe,  Chicago,  Santa  Fe  & Califor- 
nia, Gulf,  Colorado  & Santa  Fe,  and  St.  Louis  & San  Francisco  Railway  Companies. 

John  8.  Blair  for  Missouri  Pacific  Railway  Company. 

Messrs.  T.  8.  Wright  and  M.  A.  Low  for  Chicago,  Rock  Island  & Pacific  Railway  Company. 
John  M.  Thurston  for  Union  Pacific  Railway  Company. 

Joy,  Morton  & Co.  Intervenors  protesting  against  the  claim  of  the  plaintiffs. 


REPORT  AND  OPINION  OF  THE  COMMISSION. 


McDill,  Commissioner: 

The  general  complaint  made  by  all  these 
plaintiffs  is  that  the  several  defendants  give  an 
undue  advantage  in  rates  to  the  manufacturers 
of  salt  in  and  about  Saginaw,  Michigan,  over 
that  enjoyed  by  the  manufacturers  of  salt  at 
Hutchinson  and  other  salt  producing  points  in 
Kansas.  Some  mention  is  also  made  of  New 
York  salt  as  being  granted  similar  and  undue 
advantages  over  Kansas  salt. 

Instances  are  given  in  the  complaint  as  fol- 
lows: 


Rate  on  Bay  City,  Michigan,  salt  to 
St.  Louis,  Missouri,  611  miles  per 

hundred  pounds, 

New  York  salt  pays  to  St.  Louis, 
Missouri,  806  miles  per  hundred 
While  Anthony,  Kansas,  salt  pays  to 
St.  Louis,  Missouri,  575  miles,  __ 
Rate  on  Michigan  salt  from  St.  Louis, 
Mo. , to  Fairbury,  Nebraska,  per 
hundred  pounds,  distance  504 

miles, 

Hutchinson,  Kansas,  to  Fairbury, 

Nebraska,  247  miles, 

Hutchinson,  Kansas,  to  Ft.  Madison, 

Iowa,.. 

Chicago  to  Kansas  City,  Michigan, 

salt,. 

Michigan  salt  to  Ft.  Worth, Texas,  1387 

miles,  per  hundred, 
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10  cts. 

13 

23i 

15* 

19 

28£ 

15 

43i 


Kansas  salt  to  Ft.  Worth,  Texas,  427 

miles,  per  hundred,. 35£ 

Michigan  salt  from  Ft.  Madison,  Iowa, 

to  Ft. Worth,  Texas,  826  miles,..  35£ 

Hutchinson,  Kansas,  salt  to  Clio, 

Iowa,  372  miles,  per  hundred, 23 

Chicago  to  Clio,  373  miles,  per  hun- 
dred,   15 


The  distances  are  set  forth  as  given  in  the 
complaint;  while  not  in  all  cases  exactly  as- 
found  from  the  records  in  this  office,  yet  the 
differences  do  not  materially  affect  the  matter 
of  complaint. 

It  is  claimed  that  the  defendants  by  charg- 
ing the  rates  above  set  forth,  and  by  making 
similar  differences  at  other  points,  are  violating 
the  Act  to  Regulate  Commerce,  and  a restrain- 
ing order  is  sought.  The  defendants  say  sub- 
stantially, while  generally  admitting  the  state- 
ments of  the  plaintiffs  as  to  rates,  that  those  lines 
which  make  the  rates  complained  of  are  other 
and  different  than  those  named  as  defendants; 
that  defendants  have  no  voice  or  part  in  mak- 
ing the  rates  from  Chicago  to  the  Mississippi 
and  Missouri  river  points,  nor  from  Bay  City 
and  the  Michigan  salt  field  to  Chicago  and  St. 
Louis.  That  these  rates  were  brought  about 
by  water  competition,  and  other  forces  uncon- 
trollable by  any  of  the  carrier  lines  and  ad- 
justed and  agreed  upon  long  before  the  Kansas- 
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salt  fields  were  discovered  and  developed,  and 
that  to  make  the  charges  sought  by  complain- 
ant would  disturb  the  whole  system  of  rates, 
and  result  in  a compulsory  rearrangement  of 
all  rates  from  Chicago  and  East  St.  Louis 
westward;  that  many  independent  lines  extend 
from  Chicago  and  St.  Louis  westward  and 
southward,  which  do  not  reach  the  Kansas 
salt  points,  that  the  requirement  of  the  law  as 
to  long  and  short  haul,  greater  volume  of  bus- 
iness on  the  eastern  portion  of  the  lines  and 
greater  number  of  empty  cars  going  westward 
and  numerous  other  causes,  beyond  the  con- 
trol of  the  carriers,  have  operated  to  fix  rates. 
Those  rates  that  are  complained  of  from  Kan- 
sas to  southeastern  Nebraska  and  other  points 
are  said  by  defendants  to  be  reasonable,  the 
service  being  in  a sparsely  settled  country  and 
necessarily  made  by  circuitous  routes,  and 
over  branch  lines  and  also  controlled  by  cir- 
cumstances and  conditions  which  are  alto- 
gether dissimilar  to  those  controlling  the  fixing 
of  the  Michigan  salt  rates.  That  the  rate  on 
salt  is  everywhere  very  low,  it  being  a com- 
modity which  will  not  bear  any  but  very  low 
rates.  The  defendants  ask  that  the  complaints 
be  dismissed,  or  at  least,  that  before  any  order 
is  made,  numerous  carriers  who  will  be  affected 
by  the  order  be  made  parties,  and  given  an  op- 
portunity to  be  heard  in  reference  to  the  nat- 
ure and  effect  of  the  order  prayed  for. 

By  agreement  of  the  several  parties,  these 
cases  were  heard  together  at  Kansas  City, 
Missouri,  June  17,  18  and  19,  1891. 

Upon  the  pleadings  or  written  statements 
filed  in  these  cases,  the  evidence  introduced  at 
the  hearing,  and  the  statistical  and  other  in- 
formation of  record  in  this  office,  the  follow- 
ing are  found  to  be  the  facts: — 

Finding  of  Facts. 

Salt  is  manufactured  in  great  quantities  in 
the  northeastern  part  of  the  southern  peninsula 
of  Michigan.  The  principal  points  of  that 
field  are  Bay  City  and  Saginaw.  Salt  is  also 
manufactured  in  large  quantities  in  the  south- 
ern and  central  parts  of  Kansas.  Hutchinson, 
Kansas,  is  an  important  point  in  the  Kansas 
field,  but  Anthony,  Kingman,  Sterling,  Nick- 
erson and  Wellington  are  also  prominent 
points. 

The  productive  capacity  of  each  field  is  prac- 
tically unmeasured,  and  probably  equal  to  any 
demand  that  is  likely  to  exist  for  the  product 
in  regions  within  reach  of  either. 

The  cost  of  producing  the  salt  and  putting 
it  in  the  barrel  ready  for  shipment,  including 
the  cost  of  the  barrel,  is  estimated  in  the  Kan- 
sas field  at  from  60  to  70  cents.  The  cost  is 
probably  about  five  cents  per  barrel  less  in  the 
Michigan  field.  A salt  barrel  weighs  about  20 
pounds  and  contains  about  280  pounds  of  salt. 

The  cooperage  materials  from  which  salt 
4 Inter  S. 


barrels  are  made  for  use  in  Kansas  come  from 
Michigan  and  from  the  vicinity  of  the  Saginaw 
salt  region,  being  brought  by  rail  to  Kansas. 
The  fuel  used  at  the  Kansas  salt  fields  is  slack 
coal  brought  by  rail  from  various  points  in 
southeastern  Kansas  and  northwestern  Arkan- 
sas. The  Michigan  salt  manufacturers  get 
their  cooperage  material  from  near  the  salt 
plants.  In  some  instances  they  use  as  fuel  the 
slabs  and  refuse  from  saw-mills.  When  they 
use  coal,  they  get  it  principally  from  Cleve- 
land and  other  lake  points.  This  coal  costs 
more  than  the  slack  used  at  the  Kansas  plants. 
The  Kansas  brine  is  much  stronger  than  the 
Michigan,  and  the  Kansas  wells  are  not  so 
deep.  All  things  considered,  it  would  seem, 
there  is  but  little  difference  in  the  cost  of  get- 
ting salt  ready  for  market  at  the  two  points, 
the  advantage,  if  any,  being  with  the  Michi- 
gan salt. 

The  production  and  output  of  salt  in  Mich- 
igan, began  in  1861;  the  amount  that  year 


was 125,000  barrels 

In  1875 1,000,000  “ 

In  1890  4,000,000  “ 


— and  Michigan  now  produces  a very  large  por- 
tion of  the  salt  supply  in  the  United  States. 

Kansas  salt  production  began  in  1888,  and 
for  the  year  ending  March  31,  1891,  it  reached 

1.000. 000  barrels.  The  area  of  territory  em- 
braced in  the  Kansas  salt  fields  is  large,  being 
from  east  to  west  about  75  miles,  and  from 
north  to  south  about  150  miles.  The  quality 
of  it  is  good.  ;Great  quantities  of  salt  are 
produced  in  other  parts  of  the  United  States, 
namely,  in  New  York,  in  the  valley  of  the 
Ohio,  in  Louisiana,  in  Texas,  and  in  Utah. 

The  United  States  annually  consumes  about 

12.000. 000  barrels  of  salt. 

Salt  from  Michigan  and  New  York  reaches 
St.  Louie  and  Chicago  at  very  low  rates.  The 
St.  Louis  rate  on  Michigan  salt  exceeds  the 
Chicago  rate  in  the  amount  of  3£  cents  per 
hundred,  or  10  cents  per  barrel.  On  New 
York  salt  the  rate  varies  during  the  year,  the 
St.  Louis  rate  being  at  all  times  from  3 to  4 
cents  per  hundred  more  than  to  Chicago,  ac- 
cording to  the  season  of  the  year. 

Great  quantities  of  Michigan  and  New  York 
salt  are  stored  at  all  times  at  Chicago  and  St. 
Louis  for  distribution  south  to  Texas  points, 
and  west  to  the  country  lying  between  the 
Mississippi  river  and  the  Rocky  Mountains. 

The  average  rate  per  ton  !per  mile  on  salt 
from  Michigan  to  points  in  Indiana,  Ohio,  and 
Illinois,  and  to  East  St.  Louis,  is  .50  of  a cent, 
and  the  rate  to  the  same  points  from  New  York 
is  .37£  of  a cent. 

A number  of  lines  reach  Texas  points,  and 
the  western  country  east  and  west  of  the  Mis- 
souri river,  which  do  not  reach  the  Kansas  salt 
fields. 

The  Chicago,  Rock  Island  & Pacific  line 


36 


Interstate  Commerce  Reports — The  Commission. 


1892. 


extends  from  Chicago  in  a southwesterly  direc- 
tion to  the  Kansas  salt  fields,  crossing  the  Mis- 
sissippi river  at  Rock  Island  and  the  Missouri 
river  at  St.  Joseph  and  Kansas  City.  It  also 
has  a line  from  the  Kansas  salt  region  through 
southeastern  Nebraska  to  Omaha,  thence  east- 
erly through  Des  Moines,  Iowa,  to  Chicago. 

The  Atchison,  Topeka  & Santa  Fe  road, 
runs  from  Chicago  to  the  Kansas  salt  fields, 
and  also  reaches  points  in  Texas,  and  on  the 
Pacific  coast  and  intermediate  points,  through 
its  leased  and  operated  lines. 

The  Missouri  Pacific  road  extends  westward 
from  St.  Louis  to  the  Kansas  salt  fields,  and 
by  some  of  its  lines  reaches  Omaha  and  Lin- 
coln, Nebraska. 

The  St.  Louis  & San  Francisco  extends 
westward  from  St.  Louis  to  the  Kansas  salt 
fields  and  also  southward  into  Texas. 

The  Union  Pacific  does  not  reach  the  salt 
region,  but  by  the  Missouri  Pacific  receives 
Kansas  salt  at  McPherson  and  Kanopolis,  and 
carries  to  Omaha  and  other  points  west  of  the 
Missouri  river. 

In  November,  1889,  the  question  of  rates  on 
salt  from  Chicago  and  St.  Louis,  and  from 
the  Kansas  region,  was  submitted  to  and  set- 
tled by  the  award  of  an  arbitrator  as  follows: 

“ On  salt  in  carloads  from  Chicago  to  all 
Missouri  river  points,  Kansas  City  to  Sioux 
City,  inclusive,  per  hundred  pounds,  15  cents. 

From  St.  Louis  and  other  Mississippi  river 
points  to  Missouri  river  points,  (the  rate  from 
Mississippi  river  points  to  Sioux  City  applying 
only  to  points  north  of  Clinton,)  per  one  hun- 
dred pounds -Ilf  cts. 

From  Hutchinson  and  other  salt  producing 
points  in  Kansas  to  Kansas  City,  Leaven- 
worth, Atchinson,  and  St.  Joseph Ilf  cts. 

Nebraska  City 16  cts. 

Omaha 16|  cts. 

Sioux  City 18  cts. 

Omaha  and  Sioux  City  not  to  have  the  rates, 
by  routes,  west  of  the  Nebraska  Division  of 
the  Missouri  Pacific.  * 

From  Chicago  and  Mississippi  river  points 
to  points  in  Kansas,  and  Kansas  salt  produc- 
ing points  to  points  in  Missouri,  through  rates 
are  to  be  made  by  adding  to  the  above  rates  to 
Southwestern  Missouri  river  points  respective- 
ly the  local  rates  from  such  points  to  destina- 
tion. 

To  all  points  in  Nebraska,  west  of  the  Mis- 
souri river,  rates  to  be  established  from  Chi- 
cago by  the  lines  running  from  Chicago,  and 
the  same  rates  to  be  made  from  Hutchinson, 
subject  to  the  condition  that  rates  shall  not  be 
used  which  shall  operate  to  reduce  the  Chicago 
rate.” 

The  Missouri  Pacific,  and  the  St.  Louis  and 
San  Francisco  roads,  connecting  St.  Louis 
with  the  Kansas  salt  fields,  charge  a rate  in 
excess  of  the  Missouri  river  rate  to  points  as 
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far  as  Sedalia  and  Lebanon  respectively  less 
than  the  sum  of  the  locals,  and  to  points  fur- 
ther east  the  rates  are  made  of  the  sum  of  the 
locals. 

On  account  of  conditions  which  have  hereto- 
fore influenced  the  rates  to  the  Mississippi  and 
Missouri  river  points  and  points  between,  Kan- 
sas salt  is  excluded  from  all  points  in  Missouri 
and  Iowa  between  the  Mississippi  and  Mis- 
souri rivers,  except  Kansas  City  and  St.  Joseph. 
The  same  is  true  as  to  other  points,  as  to 
Michigan  salt,  which  by  the  adjustment  of 
rates,  is  practically  excluded  from  St.  Joseph 
and  Kansas  City. 

The  tonnage  east  bound  on  the  defendant 
lines  greatly  exceeds  the  tonnage  west  bound. 

The  amount  of  freight  passing  over  the 
Rock  Island  bridge  for  the  year  ending  March 
31,  1891,  east  bound  was  23,000,000  pounds; 
west  bound  1,300,000  pounds. 

The  tariff  sheets  of  the  St.  Louis  and  San 
Francisco  road  reveal  the  use  of  the  following 
rates: 

Hutchinson1"  east  to  Carl  Junction,  distance 
225  miles,  Ilf  cents. 

Oronogo,  distance  231  miles,  13  cents. 

Pierce  City,  distance  266  miles,  18  cents. 

From  St.  Louis  west  to  Hancock,  distance 
140  miles,  the  rate  is  1 If  cents. 

Lebanon,  182  milesjthe  rate  is  13f  cents. 

Springfield,  237  miles,  the  rate  is  15f  cents. 

Pierce  City,  287  miles,  the  rate  is  15f  cents. 

Oronogo,  322  miles,  the  rate  is  15f  cents. 

On  the  Atchison,  Topeka  & Santa  Fe  line 
rates  are  made  to  Texas  points  as  follows: 

Per  ton  per  mile. 


Hutchinson  to  Ft.  Worth,  a 
distance  of  427  miles,  rate  35f  1.662 

Ft.  Madison  to  Ft.  Worth, 

826  miles,  rate  35f .859 

Chicago  to  Ft.  Worth,  1065 

miles,  rate  41f .779 

Bay  City  to  Ft.  Worth,  1388 
miles,  rate  43f .625 


At  Austin,  distance  from  Hutchinson  669 
miles,  the  rate  is  35f  cents,  or  1.061  cents 
per  ton  per  mile,  while  Michigan  salt  is 
given  a rate  from  Ft.  Madison  to  Austin  1069 
miles  of  35f  cents  or  .664  of  a cent  per  ton  per 
mile. 

Relative  differences  of  a kindred  character 
are  found  in  the  charges  for  transporting  the 
product  manufactured  at  the  two  points,  to 
Houston,  Galveston,  Laredo,  San  Antonio, 
Nacogdoches  and  San  Angelo,  the  advantage 
in  the  rate  per  ton  per  mile  being  at  all  times 
in  favor  of  the  Michigan  salt. 

The  question  raised  is  one  of  relative  rates 
and  resulting  discrimination ' which  is  claimed 
to  be  unjust,  because  it  is  said  to  bring  about 
an  undue  preference  of  the  Michigan  region 
over  the  Kansas  region  both  engaged  in  manu- 
facturing salt,  and  to  result  in  prejudice  to  the 
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Kansas  locality.  The  giving  of  undue  or  un- 
reasonable preference  or  advantage  of  any 
particular  locality  over  another  or  subjecting 
any  particular  locality  to  any  undue  or  unrea- 
sonable prejudice  or  disadvantage  as  to  any 
other  locality  is  declared  in  section  three  of  the 
“Act  to  Regulate  Commerce, ” to  be  unlawful. 
The  facts  are  scarcely  in  dispute.  It  is  prac- 
tically conceded,  that  salt  transported  from 
Michigan,  south  and  west,  has  more  favorable 
rates  than  salt  transported  from  Hutchinson 
and  other  points  in  Kansas,  north,  south  and 
east,  but  defendants  say  that  they  are  not  re- 
sponsible for  the  rates  on  Michigan  salt.  Its 
transportation,  they  allege,  is  forced  to  a very 
low  mark  by  causes  outside  of  any  territory 
occupied  by  their  lines,  and  where  such  forces 
are  at  work  as  to  make  a dominating  necessity 
for  the  maintenance  of  present  low  rates,  which 
have  been  established  (for  a long  time  ac- 
quiesced in),  and  regarded  as  absolute  neces- 
sities for  the  work  of  transportation,  in  such 
manner  as  to  secure  the  greatest  good  to  the 
greatest  number.  That  therefore,  the  rates 
complained  of  are,  even  if  in  violation  of  the 
law,  not  the  acts  of  these  defendants.  They 
however  insist,  that  the  rates  given  the  Michi- 
gan salt  are  reasonable,  proper,  and  necessary; 
that  the  conditions  and  circumstances  of  con- 
trolling force  and  effect  are  dissimilar  in  refer- 
ence to  the  two  localities  brought  into  ques- 
tion, namely,  the  Michigan  and  the  Kansas 
salt  fields,  and  finally,  if  there  should  be  found 
a necessity  for  readjustment  of  rates,  that  it 
can  only  be  done  by  making  parties  to  the  pro  - 
ceedings all  lines  interested  by  location  and 
actual  traffic  operations  in  the  business  of 
either  locality,  with  reference  to  the  salt 
shipped  therefrom,  and  carried  to  market  over 
such  carriers’  lines. 

A comparison  of  rates  is  invoked  by  these 
complaints,  between  rates  on  salt  manufactured 
in  Michigan  and  moving  south  and  west,  and 
rates  on  salt  manufactured  in  Kansas  and  mov- 
ing north  and  east.  The  commodities  shipped, 
though  similar  in  quality,  are  moving  in  a dif- 
ferent, not  the  same  direction. 

From  the  fact  that  in  the  one  case  the  product 
moves  south  and  west  to  market,  and  in  the 
other  north  and  east,  it  follows  that  the  lines 
serving  in  part  the  two  localities  run  through 
differently  situated  countries,  the  one  sparsely 
settled  and  not  furnishing  a very  large  local 
trade,  the  other  more  thickly  settled,  furnish- 
ing a larger  local  trade,  and  a greater  volume 
of  business.  The  lines  leading  from  the  Mich- 
igan [salt  region,  besides  the  advantages  just 
mentioned,  have  been  forced,  it  is  claimed,  to 
make  lower  rates,  than  would  probably  have 
been  acquiesced  in,  under  other  conditions,  on 
account  of  water  competition . And  these  rates 
were  established  before  the  Kansas  salt  fields 
were  discovered,  so  that  it  is  evident,  that  at 
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the  time  of  their  establishment  there  could 
have  been  no  intention  to  unduly  prefer  the 
Michigan  salt  region,  as  compared  with  the 
Kansas  salt  region. 

Not  only  is  it  claimed  that  water  competi- 
tion has  lowered  rates  for  the  Michigan  salt 
but  that  certain  other  established  conditions 
have  had  the  same  tendency.  These  as  set 
forth  are,  the  great  volume  of  business  moving 
west  and  south  from  Chicago  over  the  lines 
carrying  Michigan  salt,  the  heavy  preponder- 
ance of  east  bound  freight  over  west  bound, 
principally  caused  by  the  large  number  of 
stock,  or  cattle  and  grain  cars,  used  in  trans- 
porting live  stock  and  grain  from  western 
states  and  territories  to  Chicago  and  eastern, 
points,  thus  throwing  upon  the  lines  terminat- 
ing at  Chicago  large  numbers  of  empty  grain 
and  cattle  cars,  which  must  return  as  empties 
to  the  west  unless  some  product  can  be  loaded 
into  these  cars,  and  transported  west  at  a rate 
slightly  remunerative.  It  is  evident  that  these 
conditions  have  powerfully  aided  the  Michigan 
salt  in  obtaining  a low  rate  on  its  western  and 
southern  haul.  These  dissimilar  circumstances 
and  conditions  are  mentioned  in  section  two 
of  the  Act  to  Regulate  Commerce  as  matters 
to  be  considered.  The  proposition  of  the  law 
seems  to  be  that,  where  the  circumstances  and 
conditions  of  two  localities  are  substantially 
similar,  there  shall  be  no  advantage  or  prefer- 
ence given  to  one  which  is  not  also  freely 
offered  to  the  other.  To  give  an  advantage  or 
preference,  under  such  circumstances,  to  one 
place  would  be  undue,  or,  in  other  words, 
would  be  giving  to  the  favored  locality  an  ad- 
vantage, which  did  not  of  right  belong  to  it, 
and  producing  an  undue  prejudice  against  the 
other  locality. 

It  was  urged  with  earnestness  by  the  com 
plainants,  that  the  proof  was  that  a great  num- 
ber of  empty  cars  from  Colorado  and  westward 
of  Hutchinson  and  Kansas  salt  points  were  to 
be  found  in  the  region  of  these  points,  which 
could  be  conveniently  and  profitably  loaded 
with  salt  and  sent  eastward,  but,  in  our  judg- 
ment, the  force  of  this  reasoning  is  broken  by 
the  fact  that  Hutchinson  and  the  salt  points  of 
Kansas  are  within  the  grain  belt,  and  the  de- 
mand for  grain  cars,  during  a considerable 
part  of  the  year,  is  greater  than  the  supply; 
that  loaded  with  grain  these  empties  would 
yield  a profit  on  the  eastward  haul  which 
would  be  in  excess  of  the  profit  on  salt.  To 
require  carriers  to  take  an  unremunerative 
commodity,  which  demands  a rate  lower  than 
the  classes,  in  preference  to  another  article 
which  also  takes  a commodity  rate,  but  will 
yield  a greater  profit  to  the  carrier  than  the 
carriage  of  the  former  commodity,  might  be 
an  unjustifiable  requirement  as  revenues  should 
not  be  arbitrarily  reduced. 

So  far  as  the  rate  on  Michigan  salt  from  Bay 
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City  to  Chicago  is  concerned,  it  appears  it  was 
originally  charged  88  cents  per  barrel,  but  this 
rate  was  reduced  to  20  cents  per  barrel  prior 
to  the  discovery  and  development  of  the  Kan- 
sas salt,  and  has  for  a long  time  been  the  fixed 
rate. 

The  difference  in  charge  for  transportation 
of  freight  to  St.  Louis  over  the  charge  to 
Chicago  is  and  seems  to  have  been  for  a long 
time  prior  to  the  discovery  of  the  Kansas  salt 
fixed,  as  claimed  by  the  railways,  upon  the 
following  rule;  that  St.  Louis  should  have  a 
rate  from  the  east  as  much  greater  than  the 
Chicago  rate  as  its  rates  westward,  along  dis- 
tributing lines,  were  less  than  the  Chicago 
rates,  on  its  distributing  lines,  thus  placing  the 
two  cities  upon  an  equality  as  distributing 
centers.  The  Michigan  salt  reaches  the  Mis- 
sissippi river  at  a rate  apparently  compulsory 
in  its  character  on  the  entire  line  from  the 
field  of  production  either  direct  from  Bay  City 
or  via  Chicago.  Forces  beyond  the  control  of 
the  defendants  have  fixed  this  rate,  and  they 
must  carry  at  this  rate  from  Chicago  to  the 
Mississippi  river  or  go  out  of  the  business. 
Other  great  advantages  here  concur  in  favor 
of  the  Michigan  salt  moving  from  Chicago. 
These  are,  great  numbers  of  west  bound 
empty  cars,  facilities  for  speedy  loading  of 
cars,  and  a minimum  time  of  idleness  for  the 
unloaded  cattle  cars  coming  in  from  the  west. 
Coal  is  cheaper  in  the  region  of  supply  for  the 
eastern  portions  of  the  Rock  Island  and  At- 
chison lines  than  the  western  portions. 

It  cannot  be  urged  that  the  defendants  are 
responsible  for,  or  that  they  have  arbitrarily 
fixed  the  rate  on  Michigan  salt  to  either  Chi- 
cago or  St.  Louis. 

Nor  can  any  comparison  of  rates  from  Hutch- 
inson, Kansas,  eastward  to  St.  Louis  with 
rates  from  Bay  City  to  Chicago  or  St.  Louis 
be  of  any  advantage,  for  the  conditions  and 
circumstances  are  not  substantially  similar. 

For  these  reasons,  a comparison  as  to  rela- 
tive rates  if  of  any  value,  should  be  as  be- 
tween St.  Louis  and  Kansas  City  on  the  one 
hand,  and  Kansas  City  and  Hutchinson,  Kan- 
sas, and  the  several  Kansas  salt  points  on  the 
other  hand.  The  distance  from  St.  Louis  to 
Kansas  City  is  283  miles.  The  rate  on  salt 
Ilf  cents. 

The  distance  from  Hutchinson  and  the  salt 
points  to  Kansas  City  is  235  miles.  The  rate 
on  salt  is  Ilf  cents.  The  shortest  rail  line 
distances  from  St.  Louis  to  Kansas  City  is  via 
the  Wabash  Road  being  277  miles.  This  road 
does  not  reach  the  Kansas  salt  regions  nor  is 
it  a party  defendant  in  this  case. 

The  roads  leading  from  Chicago  to  Kansas 
City  cannot,  as  rates  are  now  arranged,  charge 
more  than  the  rate  from  St.  Louis  to  Kansas 
City  plus  the  difference  between  Chicago  and 
St.  Louis,  Ilf  cents  plus  3f  cents,  or  15  cents 
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the  rate  charged.  If  these  roads  charged  more 
than  15  cents,  all  the  Michigan  salt  would  go 
via  St.  Louis  and  they  would  carry  none  and 
would  lose  the  profit  of  carrying  salt. 

It  is  claimed  \>y  the  plaintiffs  in  this  case, 
that  the  rate  from  Kansas  salt  points  to  St. 
Louis  should  be  15  cents,  and  that  discrimina- 
tion against  Kansas  salt  consists  in  a rate  of 
23f  cents  to  that  point,  which  was  the  rate  at 
the  time  the  complaint  was  made,  it  now  be- 
ing 18  cents. 

It  must  be  noted,  however,  that  lines  from 
Chicago  reach  Kansas  City  that  do  not  reach 
the  Kansas  salt  fields.  For  instance,  the  Chi- 
cago, Burlington  & Quincy  railroad  reaches 
Kansas  City,  the  distance  being  499  miles,  and 
by  a route  substantially  the  same  it  reaches  St. 
Joseph,  Mo.,  the  distance  being  471  miles,  and 
carries  salt  to  this  point  and  others  at  a 15  cent 
rate,  if  it  carries  at  all,  that  being  the  maxi- 
mum rate  it  is  able  to  charge. 

The  claim  of  the  plaintiffs  to  be  allowed  a 
15  cent  rate  to  St.  Louis,  would,  we  think, 
disarrange  eand  disturb  relations  of  rates  to 
places  considered  alone  as  to  distance.  If  salt 
were  carried  from  Kansas  salt  points  to  St. 
Louis  for  15  cents,  a distance  of  512  miles, 
while  Michigan  salt  pays  Ilf  cents  for  going 
from  St.  Louis  to  Kansas  City,  a distance  of 
283  miles,  it  seems  apparent  that  the  shorter 
distance  over  the  same  line  would  pay  a greater 
rate  relatively  than  the  longer  distance.  From 
St.  Louis  to  Kansas  City  being  283  miles,  if  it 
be  conceded  that  Ilf  cents  is  a proper  rate  for 
that  distance,  distance  alone  now  being  con- 
sidered, then  the  additional  235  miles  from 
Hutchinson  to  Kansas  City  should  (distance 
alone  now  being  considered),  pay  for  the  addi- 
tional haul  Ilf  more,  or  a rate  of  23f  cents,  and 
this  was  the  precise  rate  charged  at:  the  time  of 
complaint,  now  being  18  cents.  If  the  rate 
asked  by  plaintiffs  were  established  and  the 
rate  on  Michigan  salt  were  continued  as  at 
present,  namely,  Ilf  cents  for  the  283  miles 
from  St.  Louis  to  Kansas  City,  a ' continuance 
of  which  latter  rate  is  contemplated  by  defend- 
ants, then  at  a 15  cent  rate  for  Kansas  salt 
from  Hutchinson  to  St.  Louis  there  would  only 
be  left  to  pay  for  the  distance  hauled  to  Kan- 
sas City,  which  is  235  miles,  3f  cents  per  hun- 
dred, or  the  rate  would  be  less  for  hauling 
practically  the  same  distance  west  of  the  Mis- 
souri river  than  charged  for  the  same  distance 
east  of  the  Missouri  river,  and  this  low  rate 
would  be  established,  being  low  and  unequal, 
on  freight  passing  eastward  on  a line  running 
through  a sparsely  settled  country,  which  of- 
ten suffers  for  want  of  a sufficient  number  of 
cars  to  carry  its  grain  and  other  products  east- 
ward, and  on  a line  which  had  a great  number 
of  empty  cars  moving  westward.  The  effect 
of  such  a rate  upon  the  lines  which  extend  into 
the  country  west  of  the  Missouri  river  from 
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Chicago,  but  which  do  not  reach  the  Kansas 
salt  field,  could  not  be  otherwise  than  disas- 
trous and  disturbing. 

Being  forced,  either  to  abandon  salt  trans- 
portation, or  to  meet  the  lowered  salt  rate  from 
Kansas,  such  lines  would,  if  any  appreciable 
margin  of  remuneration  were  left  at  the  lower 
rate,  undoubtedly  choose  the  latter  alternative. 
This  would  again  destroy  the  equilibrium  of 
rates,  and  Kansas  salt  would  be  in  a position 
to  demand  another  reduction  which,  if  granted, 
would  call  for  another  lowering  of  rates  from 
Chicago  westward  and  so  on  indefinitely. 
Now  while  this  would  not  be  undesirable, 
when  brought  about  by  the  removal  of  arti- 
ficial and  unnatural  differences,  yet  when  the 
difference  is,  as  in  this  case,  one  resulting 
from  dissimilar  circumstances  and  conditions, 
and  when  made  to  operate  on  commodity  rates, 
concerning  which  no  one  has  in  this  case 
shown  that  they  are  unreasonable  or  high 
rates,  it  does  not  appear  to  be  right  to  inaugu- 
rate such  continuing  disturbances,  when  the 
real  difficulty  seems  to  be  a real  and  natural 
advantage  which  the  one  region  has  and  en- 
joys over  the  other. 

Again,  it  is  urged  that  great  discrimina- 
tions are  shown  in  the  rates  and  they  are  so 
arranged  as  to  exclude  western  or  Kansas  salt 
from  a field  which  otherwise  could  be  reached 
from  Kansas;  and  instances  are  given,  as  fol- 
lows: Hutchinson  to  Trenton,  Mo.,  885  miles, 
rate  20f ; Chicago  to  Trenton,  Mo.,  416  miles, 
15  cents;  Chicago  to  Clio,  Iowa,  375  miles,  15 
cents;  Hutchinson  to  Clio,  Iowa,  378  miles, 
23f  cents;  and  many  other  instances  might 
be  given,  but  the  defendants  reply  that  such 
apparent  anomalies  are  forced  by  the  require- 
ments of  the  Act  to  Regulate  Commerce  as  to 
the  long  and  short  haul. 

The  maximum  rate  to  the  Missouri  river,  as 
we  have  shown,  is  fixed  by  forces  beyond  the 
control  of  the  defendants  at  15  cents.  When- 
ever a point  is  reached  on  the  lines  leading 
from  Chicago  westward  where  the  rate  made 
up  of  locals,  or  in  any  manner  based  on  dis- 
tance, equals  the  fixed  rate  of  15  cents,  the  ad- 
ditional miles  hauled  cannot  be  counted  for  the 
purpose  of  increasing  the  rate,  for  the  law  pro- 
hibits the  greater  rate  for  the  shorter  haul  over 
the  same  line  in  the  same  direction.  It  is  then 
apparent,  that  if  any  wrong  is  done  by  the  dif- 
ferences complained  of,  it  must  be  found  in 
the  rate  from  Hutchinson  east.  As  we  have 
already  seen  the  rate  in  this  direction,  being 
uncontrolled  by  any  such  forces  as  act  upon 
the  westward  movement  from  Chicago  to  the 
Missouri  river,  may  be  considered  as  the  basis 
of  an  inquiry,  whether  the  rate  charged  is 
reasonable  and  just  under  all  the  circum- 
stances. 

The  following  table  shows  the  rate  per  ton 
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per  mile  from  Hutchinson  to  the  several  points 
named: — 


To  Trenton,  Mo 01233 

To  Marysville,  Mo _ .01352 

To  Clio,  Iowa, .01224 


Michigan  salt  reaches  these  points  under  cir- 
cumstances, as  we  have  before  shown,  advan- 
tageous to  it,  and  compulsory  upon  the  car- 
riers. 

We  therefore  feel  compelled  to  conclude, 
that  any  advantages  which  would  seem  to  in- 
ure to  Michigan  salt  over  Kansas  salt,  are 
advantages  arising  from  situation,  and  not  ad- 
vantages unduly  given  by  the  defendant. 

Complaint  is  made  against  the  Union  Pacific 
and  Missouri  Pacific  with  regard  to  rates  on 
Kansas  salt  into  Nebraska,  as  compared  with 
Michigan  salt  rates.  To  understand  this  situ- 
ation, it  must  be  remembered  that  the  differ- 
ence in  favor  of  St.  Louis  operates,  in  this  field 
also,  in  favor  of  Michigan  salt. 

Those  lines  carrying  directly  west  from  Chi- 
cago, which  do  not  reach  the  Kansas  salt  fields, 
are  compelled  either  to  carry  salt  at  a very  low 
rate  to  Nebraska,  or  go  out  of  the  business. 

The  Missouri  Pacific  reaches  Omaha  by  a cir- 
cuitous route  through  Beatrice  and  Lincoln, 
and  the  Omaha  rate  on  Kansas  salt  is,  as  shown 
by  the  evidence,  15  cents. 

But  the  Union  Pacific  and  the  Missouri  Pa- 
cific carry  to  Fairbury,  Neb.,  as  follows: 

By  the  Missouri  Pacific ..55  miles  to  Kanopolis.  . 

By  the  Union  Pacific 99  miles  to  Manhattan. 

Branch  of  Union  Pacific. 56  miles  to  Marysville. 
Branch  of  Union  Pacific. 40  miles  to  Fairbury,  Neb. 

Total  distance 250  miles. 

The  rate,  by  this  route,  on  Kansas  salt  is 
19  cents  per  hundred  pounds.  This  is  a special 
rate  and  groups  both  points  of  shipment  and 
destination  and  is  not  made  up  of  the  sum  of 
the  locals.  The  rate  to  several  points  in 
Nebraska,  with  distance  from  Kansas  salt 
field  is  given. 

Rate  on  salt  in  barrels  from  Hutchinson, 
Kingman,  and  Anthony,  Kansas. 

Distance  from  Rate  per 
Hutchinson  100  pounds 
To  via  via 

Kanopolis  McPherson 


Fairbury,  Neb. 

250 

226 

19 

McCool  Junction,  Neb. 

301 

277 

19 

Hastings,  Neb. 

324 

300 

22 

Grand  Island,  Neb. 

349 

325 

22 

Tobias,  Fairmount,  Osceola,  David  City,  also 
have' a 19  cent  rate. 

The  mileage  rate  on  the  above  combination 
route  of 

Missouri  Pacific  and  Union  Pacific  would  be 

Hutchinson  to  Kanopolis Ilf 

Kanopolis  to  Fairbury,  Neb 24 

35f 

The  rate  given  to  Fairbury  is  16f  cents  be- 
low the  sum  of  the  locals,  and  is  an  evident 
concession  to  Kansas  salt;  and,  in  every  specific 
instance  called  to  our  attention,  the  rate  made 
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is  the  equal  of  the  Chicago  rate  to  the  same  I 
point.  But  in  every  such  case  St.  Louis  has 
a rate  3£  cents  per  hundred  better.  Com- 
plainants wish  to  have  a rate  to  Nebraska 
points  5 cents  less  than  Chicago  and  If  cents 
less  than  St.  Louis.  If  this  were  done,  or  a 
rate  less  than  the  Chicago  rate  given,  those 
roads  extending  from  Chicago  into  Missouri 
and  Nebraska,  but  not  reaching  the  Kansas 
salt  fields,  would  be  compelled  either  to  go  out 
of  the  business  of  carrying  salt,  or  to  lower 
the  rate  from  Chicago,  whichjwould  involve  a 
complete  readjustment  of  rates  on  salt,  both 
east  and  west  bound,  after  every  such  reduc- 
tion. 

But  even  such  results  might  afford  no  rea- 
son why  an  unreasonably  high  rate  should 
not  be  reduced.  Yet  upon  consideration,  we 
are  not  able  to  declare  that  the  rates  on  Kansas 
salt  to  Nebraska  points  are  unreasonably  high. 
The  evidence  shows  that  the  cost  of  the  haul 
from  Hutchinson  to  St.  Louis  is  about  5.2  mills 
per  ton,  and  that  15  cents  to  St.  Louis  would 
be  the  cost  without  any  appreciable  margin  of 
profit,  and  that  if  east  bound  cars  during  the 
season  of  grain  shipments  were  diverted  from 
grain  to  salt  transportation,  it  would  bring 
about  serious  financial  loss  to  the  grain  carry- 
ing roads.  Salt  is  an  article  which  requires 
and  gets  a commodity  rate  lower  than  class 
rates,  and  the  general  rule  applicable  thereto 
would  seem  properly  to  be  that,  if  it  has  been 
placed  at  commodity  or  lower  than  class  rates, 
the  only  limitation  upon  the  roads  should  be 
that  the  commodity  should  not  be  carried  at 
entirely  unremunerative  rates,  so  as  to  impose 
burdens  upon  other  articles  of  transportation  to 
recoup  loss  incurred  in  carrying  the  commodity. 

When  we  come  to  a consideration  of  the 
evidence  as  to  the  rates  on  salt  from  Michigan 
to  Texas,  as  compared  with  Kansas  salt  shipped 
to  the  same  points,  we  find  rates  that  we  can- 
not approve.  The  Atchison,  Topeka  & Santa 
Fe  road  has  a line  running  from  Hutchinson 
in  the  Kansas  salt  fields  to  points  in  Texas. 
This  line  extends  from  Hutchinson  in  a gen- 
eral southerly  direction. 

The  salt  fields  of  Kansas  lie  nearer  to  some 
points  in  Texas  than  does  St.  Louis,  the  dis- 
tributing point  in  question  for  Michigan  salt 
going  south.  The  limitations  and  conditions 
which  are  brought  forward  as  tending  td  con- 
trol the  rates  on  salt  moving  westerly  from 
Chicago,  do  not  control  the  movement  of 
Hutchinson  salt  southerly  along  the  line  to 
Texas  points. 

The  Gulf,  Colorado  & Santa  Fe  Railroad 
Company  is  controlled  by  the  Atchison  road, 
through  the  ownership  of  a majority  of  capital 
stock.  (See  Statistics  of  Railways,  1889,  page 
55.) 

The  Chicago,  Santa  Fe  & California  Rail- 
way Company  is  operated  with  the  Atchison  | 
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I road  as  one  property.  (Statistics  of  Railways, 
1889,  page  53.) 

The  St.  Louis  & San  Francisco  Railway 
extends  to  the  same  southern  and  southwestern 
points,  and  is  leased  and  operated  by  the 
Atchison  road. 

The  Atchison  has  a direct  line  south  from 
Hutchinson  to  Fort  Worth,  San  Antonio,  and 
other  Texas  points.  It  has  another  direct  line  to 
the  same  points  from  St.  Louis  via  the  St.  Louis- 
& San  Francisco  road.  The  latter  road  has  a 
line  from  Hutchinson  southeast  toward  Spring- 
field,  Mo.,  and  at  Monett  Junction  it  intersects 
the  line  coming  southwesterly  from  St.  Louis. 
The  exact  situation  may  be  more  clearly  under- 
stood by  the  accompanying  diagram  on  op- 
posite page. 

By  a reference  to  the  diagram,  it  seems  that 
the  consumers  of  salt  are  hedged  away  from 
the  Kansas  salt,  on  the  line  of  the  St.  Louis- 
& San  Francisco  Railroad,  at  Oronogo,  and 
Pierce  City  not  far  from  250  miles  distant 
from  the  field  of  its  production,  the  distance 
from  Hutchinson  to  Monett  Junction  being, 
about  271  miles,  while  the  Michigan  salt  from 
St.  Louis  has  a clear  way  from  St.  Louis  to- 
Ft.  Worth  via  the  Atchison  line,  and  in  turn 
the  Kansas  salt  gets  no  relief  from  the  direct 
line  from  Hutchinson  to  Ft.  Worth,  for  the 
reason  that  the  rate  on  salt  from  St.  Louis  to 
Ft.  Worth  is  fixed  at  35^  cents  while  the  rate 
from  Hutchinson  to  Ft.  Worth  is  35£  cents. 
Yet  the  distance  from  Hutchinson  to  Ft.  Worth 
is  427  miles,  while  the  distance  from  Bay  City, 
Michigan,  to  Ft.  Worth  is  1388. 

The  rate  from  Bay  City  to  Ft.  Worth,  1388 
miles,  is  43|  cents  per  hundred  on  salt,  while 
from  Hutchinson,  Kansas,  to  Ft.  Worth,  427 
miles,  the  rate  is  35|.  The  excess  in  haul  from 
Bay  City  only  pays  8 cents  per  hundred,  and 
the  excess  is  twice  as  great  as  the  total  distance 
from  Hutchinson  to  Ft.  Worth. 

As  St.  Louis  is  the  distributing  point  for 
Michigan  salt  moving  south  and  west,  it  would 
seem  right  to  make  the  comparison  between 
St.  Louis  and  Hutchinson.  St.  Louis  for  the 
purpose  of  this  inquiry  may  be  treated  as  the 
point  of  origin  of  Michigan  salt,  the  cost  of 
getting  it  to  the  distributing  point  being  per- 
haps an  element  of  the  original  cost  of  the  arti- 
cle in  preparation  for  market.  St.  Louis  is 
743  miles  from  Ft.  Worth,  Texas;  Hutchinson 
is  427  miles  from  the  same  point.  If  the  com- 
mon rate  35£  cents  per  hundred  is  the  proper 
rate  for  the  427  miles  haul  from  Hutchinson 
to  Ft.  Worth,  then  the  excess  of  haul  from  St. 
Louis  to  Ft.  Worth  which  is  316  miles,  with- 
out any  reason  shown  in  the  record,  is  a car- 
riage without  charge.  While  many  other  con- 
siderations than  distance  may  be  considered  in 
determining  what  shall  constitute  a proper 
rate,  yet  in  this  case  nothing  is  shown  to  jus- 
I tify  the  apparent  discrepancy  of  charge,  and 
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it  is  believed  to  work  an  undue  preference  to 
Michigan  salt  over  Kansas  salt  going  to  Texas 
and  southerly  points. 

It  can  hardly  be  disputed  that  there  is  here 
a disadvantage  brought  about  to  the  Kansas, 
and  a preference  given  to  the  Michigan,  sail, 
both  undue  and  unreasonable.  It  seems  that 
this  arrangement  is  wholly  under  the  control 


s 


We  think  that,  in  all  this  territory,  where  the 
Texas  points  are  as  near  to  Hutchinson  as  to 
St.  Louis,  the  Kansas  salt  should  by  a rear- 
rangement of  rates  be  carried  for  an] equal 
charge,  and  where  Hutchinson  is  nearer  than 
St.  Louis,  the  Kansas  salt  should  have  the  rea- 
sonable advantage  of  its  proximity  to  the  mar- 
ket, at  all  times,  however,  observing  the  re- 


of  the  Atchison  Railroad,  and  the  lines  leased 
and  operated  by  it,  and  we  see  nothing  in  the 
situation,  as  proven,  which  can  be  given  as  a 
valid  reason  for  not  putting  the  Kansas  salt 
fields  in  possession  of  all  these  natural  advan- 
tages in  the  territory  traversed  by  these  lines. 
4 Inter  S. 


quirements  of  the  law  as  to  the  long  and  short 
hauls. 

We  find  and  conclude,  with  reference  to  all 
the  other  defendants,  except  the  Atchison, 
Topeka  & Santa  Fe,  and  its  leased  and  operated 
lines,  and  with  reference  to  that  portion  of  its 
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line  leading  directly  from  Chicago  west,  that 
the  advantages  given  to  Michigan  salt,  by 
which  it  reaches  Chicago  and  East  St.  Louis, 
are  advantages  it  enjoys  by  reason  of  its 
natural  situation.  That  the  advantage,  by 
by  which  it  reaches  the  Missouri  river  on  a 
very  low  rate,  is  fixed  by  conditions  beyond 
the  control  of  the  defendant  roads,  and  that 
such  conditions  existed  by  reason  of  the 
situation  before  the  Kansas  salt  was  discov- 
ered. 

With  reference  to  the  Atchison,  Topeka  & 
Santa  Fe  Railroad,  and  its  lines,  operated  and 
leased,  running  from  St.  Louis  and  Hutchin- 
son south  and  southwest,  and  connecting  with 
such  lines,  the  present  adjustment  of  rates  we 
think  does  operate  so  as  to  bring  about  an  un- 
due advantage  to  and  undue  preference  of 
Michigan  salt  over  Kansas  salt,  and  said  de- 
fendant, the  Atchison,  Topeka  & Santa  Fe 
Railroad,  is  now  advised  that  said  rates  as  now 
adjusted  are  in  violation  of  the  provisions  of 
section  three  of  the  Act  to  Regulate  Commerce, 
and  it  is  hereby  ordered  to  desist  from  the  en- 
forcement of  the  present  rates,  and  at  once  to 
re-adjust  rates  on  its  last  named  lines,  at  all 
times  observing  the  requirements  of  the  law  as 
to  the  long  and  short  haul,  so  as  to  give  the 
advantages  of  distance  belonging  to  Kansas 
salt,  in  all  the  territories  supplied  by  its  lines, 
that  lies  as  near  or  nearer  to  Hutchinson  than 
to  St.  Louis,  and  the  complaints  against  the 
Missouri  Pacific  Railroad  Company,  the  Union 
Pacific  Railroad  Company  and  the  Chicago, 
Rock  Island  & Pacific  Railroad  Company  are 
dismissed  without  prejudice. 

It  is  found  upon  examination  that  the  rate  of 
23i-  cents  per  hundred  pounds  on  salt,  from 
Hutchinson  to  St.  Louis,  a distance  of  five 
hundred  and  twelve  miles,  is  equivalent  to  .91 
of  a cent  per  ton  per  mile. 

The  rate  of  35|  cents  per  hundred  pounds 
from  Hutchinson  to  Galveston,  a distance  of 
seven  hundred  and  seventy-two  miles  is  equiv- 
alent to  .92  of  a cent  per  ton  per  mile. 

We  have  found  that  recently  the  rate  on  salt 
from  Hutchinson  to  St.  Louis  has  been  re- 
duced from23£to  18  cents  per  hundred  pounds 
or  to  .703  of  a cent  per  ton  per  mile.  On  the 
same  basis,  the  rate  from  Hutchinson  to  Gal- 
veston should  be  27  cents  per  hundred  pounds. 
Other  Texas  common  points  should  receive 
the  same  rate.  This  would  give  the  carriers 
from  Hutchinson  to  Ft.  Worth  1.26  of  a cent 
per  ton  per  mile  to  Galveston  .703  of  a cent 
per  ton  per  mile. 

Our  belief  that  this  rate  is  about  the  fair  and 
reasonable  rate  is  fortified  by  a consideration 
of  the  rates  formerly  and  now  in  force  upon 
salt  from  New  Iberia,  Louisiana,  to  common 
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Texas  points.  These  rates  are  shown  in  the 
accompanying  table: 
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Austin,  Tex. 

30.50 
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Corsicanna,  Tex 

30.50 

24.7 

26 
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Dallas,  Tex 

30.50 

25 

26 
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Ft.  Worth,  Tex 

30.50 

24.5 

26 
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565 

Sherman,  Tex 

30.50 

27.1 

27.1 

.97 

Terrel,  Tex 

30.50 

27.5 

27.5 

422 

Waco,  Tex 

30.50 

24.3 

26 

1.23 

It  is  found  that  the  rate  from  New  Iberia, 
La.,  to  Ft.  Worth,  Texas,  was  in  December, 
1890,30. 50  cents  per  hundred  pounds  and  is  now 
reduced  to  26  cents  per  hundred  pounds,  and 
that  the  rate  to  Waco,  distant  from  New  Iberia 
422  miles,  is  now  26  cents  per  100  pounds,  and 
the  rate  per  ton  per  mile  1.23  of  a cent.  It 
would  seem  the  rate  named  by  us  has  reached 
the  common  basis  of  similar  rates.  We  there- 
fore order  and  direct  that  the  maximum  rate  on 
salt  from  Hutchinson,  Kansas  to  Galveston  and 
common  Texas  points  be  fixed  at  27  cents  per 
hundred  pounds  so  long  as  the  rate  on  salt 
from  St.  Louis  to  Texas  points  is  fixed  at  35£ 
cents  per  hundred  pounds,  and  that  the  rela- 
tion and  proportion  be  hereafter  maintained 
between  rates  on  salt  from  St.  Louis  and 
Hutchinson  to  Texas  common  points  as  hereby 
established. 

Upon  a distance  basis  alone  the  difference  is 
still  greater  but  undoubtedly  there  is  greater 
volume  of  business  from  St.  Louis  and  a more 
abundant  supply  of  empty  cars  which  would 
justify  a somewhat  lower  rate  from  St.  Louis 
than  from  Hutchinson  which  conditions  al- 
though not  measurable  with  mathematical  ex- 
actness have  been  considered  in  fixing  the 
above  rate. 

The  cases  seem  to  have  been  prepared  with 
reference  to  the  manufactured  and  barreled 
salt,  and  the  necessary  facts  and  conditions 
with  regard  to  rock  salt  are  not  found  in  the 
record  to  enable  an  intelligent  determination 
with  reference  to  rates  upon  that  product. 
Statements  are  made  in  a brief  filed  Septem- 
ber 2,  1891,  by  the  Lyons  Rock  Salt  Com- 
pany that  the  competition  of  the  rock  salt  is 
not  with  the  Michigan  but  with  the  New  York 
salt,  and  it  is  asserted  that  the  production  of 
rock  salt  in  Kansas  might  be  greatly  increased 
if  rates  were  properly  adjusted.  It  is  also 
claimed  that  the  rates  from  New  York  salt 
points  to  St.  Louis  and  Chicago  are  relatively 
much  less  than  the  rates  from  Kansas  rock 
salt  points  to  Chicago  and  St.  Louis.  The 
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want  of  evidence  upon  the  points  claimed,  the 
absence  of  any  parties  representing  the  New 
York  salt  interests,  the  fact  that  for  aught  that 
appears  no  railway  line  making  the  New  York 
salt  rates  to  Chicago  and  St.  Louis  is  a party 
defendant,  compel  the  conclusion  that  it  would 
be  unsafe  for  the  Commission  to  attempt  upon 
this  record  to  consider  the  question  raised  by 
the  brief.  It  may  here  also  be  noticed  that 
the  Lyons  Rock  Salt  Company  filing  the  brief 
is  not  a party  plaintiff  in  any  one  of  the  cases 
under  consideration. 

It  is  therefore  deemed  right  to  say  that  noth- 
ing in  this  report  and  opinion  is  intended  in 
any  manner  to  apply  to  rates  upon  rock  salt, 
or  to  any  question  of  relative  rates,  upon  com- 
parison of  rates  of  New  York  rock  salt  with 
rates  on  Kansas  rock  salt;  the  several  parties 
interested  in  such  products  being  left  entirely 
free  to  whatever  action  they  may  deem  wise, 
without  being  embarrassed  by  any  action  taken 
in  these  cases  which  have  sole  reference  to 
questions  of  comparison  between  rates  on  man- 
ufactured salt  made  either  in  Michigan  or  Kan- 
sas and  not  to  rock  salt. 

Some  reference  has  been  made  in  the  briefs 
filed  to  a circular  number  48  of  the  Western 
Traffic  Association,  dated  Chicago,  November 
3,  1891,  which  shows  an  authorization  by  the 
Chairman  of  that  Association  to  the  lines  em- 
braced therein  to  make  a through  rate  from 
Kansas  salt  points  to  Mississippi  river  points, 
Pt.  Madison  to  St.  Louis  inclusive  at  some  date 
to  be  fixed  by  the  Chairman  of  the  Associa- 
tion. It  is  contended  that  the  circular  is  not 
properly  in  evidence,  and,  if  it  were,  that  it 
should  have  no  weight  in  determining  the 
merits  of  the  controversy.  It  has  not  in  fact 
been  considered,  but  it  is  not  the  wish  or  pur- 
pose of  the  Commission  in  any  manner  to  throw 
any  obstacle  in  the  way  of  any  attempt  on  the 
part  of  the  lines  connected  with  the  associa- 
tion to  amicably  adjust  salt  rates  upon  a better 
basis  than  the  one  now  in  use.  In  fact  we  find 
the  present  rate  on  salt  from  Anthony,  Kansas, 
to  St.  Louis  is  18  cents  and  we  do  not  wish  in 
the  least  to  interfere  with  or  disturb  this  rate. 
This  rate  now  in  force,  was  established  De- 
cember 16,  1891,  and  applies  to  St.  Louis  and 
other  Mississippi  river  points  and  to  interme- 
diate points  as  far  as  Brant  145  miles  west  of 
St.  Louis. 

In  conclusion,  it  is  perhaps  due  to  the  com- 
plainants, that  notice  should  be  taken  of  their 
complaint  that  the  Kansas  salt  rate  to  interior 
points  in  Iowa  and  Missouri  is  made  by  adding 
the  local  rate  from  the  Missouri  river  points  to 
destination  to  the  rate  from  the  salt  points  to 
the  Missouri  river  points,  while  the  rate  from 
Chicago  to  central  points  in  Iowa  and  Missouri 
is  a single  through  rate. 

We  cannot  regard  the  difference  as  of  any 
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great  importance,  the  question  being  directly 
as  to  the  relative  rates,  and  not  the  manner  in 
which  they  are  made. 

If,  as  has  been  heretofore  shown,  a reduc- 
tion of  the  salt  rate  from  Kansas  points  to 
points  between  the  Missouri  and  Mississippi 
rivers  would  be  inexpedient,  and  unproductive 
of  any  relief  to  complainants,  and  no  appre- 
ciable benefit  to  consumers,  then  it  is  imma- 
terial how  the  rate  is  made,  whether  a single 
amount  or  by  a combination  of  amounts.  The 
conclusion  reached  after  a comparison  of  two 
rates  could  hardly  be  changed,  whether  the 
rates  under  consideration  were  made  as  a single 
aggregate  sum  for  the  service  or  by  combining 
certain  sums,  whether  locals  or  arbitrary 
amounts.  The  real  inquiry  is  whether  the 
rates  are  in  themselves  high  and  unreasonable 
or  wanting  in  proportion  and  relation  to  other 
rates,  and  whether  any  actual  benefit  would 
inure  to  complainants  by  reason  of  reducing 
them.  We  are  convinced  as  already  shown, 
that  every  reduction  would  bring  about  a cor- 
responding reduction  in  the  opposing  rate, 
constant  disturbance  and  fluctuation  in  rates, 
no  benefit  to  complainants,  probable  reduction 
of  revenue  to  carriers  and  no  advantage  to 
consumers. 

Much  has  been  said  about  grain  rates  and 
comparisons  made  therewith.  The  rates  on 
grain  are  as  shown  by  the  records  of  this  office 
as  follows: 

Hutchinson  to  St.  Louis,  \ §j  gS 

Hutchinson  to  Chicago, ^heat, » cts. .per hund. 

There  is  no  sufficient  similarity  between  salt 
and  grain  to  make  a comparison  in  any  degree 
instructive.  Salt  moves  in  quantities  sufficient 
to  supply  the  entire  demand,  from  widely  sep- 
arated points  of  production  to  common  inter- 
mediate points  of  consumption.  Grain  moves, 
as  a rule,  in  one  direction  only  to  the  general 
markets  of  the  world  and  the  demand  is  prac- 
tically unlimited.  The  markets  for  grain  will 
usually  absorb  the  entire  supply  and  the  low- 
ering of  rates  on  grain  inures  largely  to  the 
producer  of  grain.  A reduction  in  salt  rates 
to  the  interior  of  Iowa  and  Missouri  could  not 
have  such  an  effect.  The  market  is  necessarily 
limited.  Disturbing  rates  would,  as  we  have 
shown,  lead  to  corresponding  reductions  as  to 
the  other  competing  field,  so  that  a reduction 
will  not  give  any  profit,  or  any  greater  market 
in  the  end  to  the  Kansas  producers.  Natural 
causes  and  forces  ought  to  have  full  sway. 
The  public  mind  has  condemned  what  it  has 
believed  to  be  the  attempt  of  railway  managers 
to  interfere  with  them.  Commissions  and 
other  bodies  in  regulating  transportation 
should,  as  far  as  possible,  avoid  the  same 
error. 
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The  Minneapolis,  Minnesota,  Chamber 
of  Commerce, 

v. 

The  Great  Northern  Railway  Company; 
The  Chicago,  Milwaukee  & St.  Paul  R.  Co. ; 
The  Northern  Pacific  R.  Co. ; The  Chicago 
& Northwestern  R.  Co.;  The  Chicago,  St. 
Paul,  Minneapolis  & Omaha  R.  Co. ; The 
Minneapolis,  St.  Paul  & Sault  Ste.  Marie  R. 
Co.;  The  St.  Paul  & Duluth  R.  Co.;  The 
Eastern  Railway  Company  of  Minnesota. 

(No.  329.) 

Complaint  filed  February  3,  1892. 

THE  complaint  alleges  that  defendant’s  rates 
on  wheat  from  points  of  origin  to  Minnea- 
polis, Minnesota,  are  unreasonable  and  unjust 
and  create  an  undue  prejudice  to  Minneapolis 
in  favor  of  Duluth  and  other  Lake  Superior 
points,  taking  the  same  rates  as  Minneapolis 
and  that  their  rate  on  flour  from  Minneapolis 
to  Lake  Superior  points  is  unjust  and  discrimi- 
nating. That  the  rate  on  wheat  to  Minneapolis 
should  not  exceed  75  per  cent  of  the  rate  to 
Lake  Superior  points,  nor  should  said  rate  on 
wheat  to  Minneapolis,  added  to  the  flour  rate 
to  Lake  Superior  points,  exceed  the  rate  on 
wheat  from  the  same  point  of  origin  to  said 
Lake  Superior  points. 


The  Tecumseh  Celery  Company, 
v. 

The  Cincinnati,  Jackson  & Mackinaw 
Railroad  Company,  and  The  Wabash  R. 
Co.  m 

(No.  328.) 

Complaint  filed  February  1,  1892. 

THE  complaint  alleges  that  defendants  are 
common  carriers  subject  to  the  Act  and 
that  they  charge  an  unreasonable  and  prejudi- 
cial rate  on  celery  in  carloads  from  Tecumseh, 
Michigan  to  Kansas  City,  Missouri,  which  is 
greater  than  carload  rates  on  cauliflower  and 
other  similar  vegetables,  and  also,  that  they 
refuse  to  transport  mixed  carloads  of  celery 
and  other  vegetables  similar  in  bulk  and  value 
at  a reasonable  carload  rale. 


Allen  Rutherford, 

v. 

Baltimore  & Ohio  Railroad  Company, 
and  Lehigh  Valley  R.  Co. 

(No.  327.) 

Complaint  filed  January  29,  1892. 

THE  complaint  alleges  that  defendants  are 
common  carriers  subject  to  the  Act  to 
Regulate  Commerce  and  under  a common  con- 
trol, management  or  arrangement  for  the  con- 
tinuous carriage  or  shipment,  are  engaged  in 
the  transportation  of  passengers  and  property 
between  points  in  the  state  of  Pennsylvania 
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and  points  in  the  state  of  Maryland.  Thatde-  /; 
fendants  charged  to  complainant  an  unreason- 
able rate  of  $3.60  per  hundred  pounds  on  a 
carload  of  36,800  pounds  of  coal  shipped  for  >' 
Mauch  Chunk,  Pennsylvania  to  Gaithersburgh, 
Maryland,  which  was  more,  as  complainant 
verily  believes,  than  is  or  has  been  charged  to 
other  persons.  Order  commanding  defendants, 
to  cease  and  desist  from  making  such  unlaw-  (j 
ful  charges  and  to  make  reparation  is  prayed 
for. 


Phelps  & Company, 

v. 

Texas  & Pacific  Railway  Company. 

(No.  330.) 

Complaint  filed  March  2,  1892. 

/COMPLAINT  alleges  that  defendant  de- 
w mands  payment  of  freight  charges  on  cot- 
ton which  are  based  on  a constructive  weight 
of  535  pounds  per  bale,  and  requires  the  filing 
of  claim  for  overcharge  if  any  is  made.  That 
on  complainants  refusal  to  accede  to  their  de- 
mand defendant  required  complainant  and 
cotton  press  companies  interested  with  them 
to  pay  freight  charges  before  delivery  of  cotton. 


John  Lyford 

r. 

Mobile  & Ohio  Railroad  Company,  anct  t 
The  Cleveland,  Cincinnati,  Chicago  & St.  ■ 
Louis  R.  Co. 

(No.  332.)  <i 

Complaint  filed  March  17,  1892. 

COMPLAINT  alleges  that  defendants  under 
a common  control,  management  or  ar- 
rangement charge  25  cents  per  100  pounds  on.  ; 
lumber  in  carloads  from  Mobile,  Alabama  to  • 
Fernbank,  Ohio,  while  at  the  same  time  they  ;; 
charge  only  24  cents  per  100  pounds  on  lumber  j 
in  carloads  for  the  longer  distance  over  the  < 
same  line  to  Cincinnati.  Order  correcting  j 
rates  and  awarding  reparation  prayed  for. 

Notice  of  correction  of  rates  and  settlement.  I 
of  complainant’s  claim  filed. 


Salt  Lake  Chamber  of  Commerce 

v. 

The  Union  Pacific  Railway  Co.;  The 
Denver  & Rio  Grande  R.  Co.;  The  Rio 
Grande  Western  R.  Co. ; The  Southern  Pac- 
ific Co. ; The  Burlington  & Missouri  River 
R.  Co.;  The  Atchison,  Topeka  & Santa  Fe 
R.  Co.;  and  The  Chicago,  Rock  Island  & 
Pacific  R.  Co. 

(No.  333.) 

Complaint  filed  March  21,  1892. 

COMPLAINT  alleges  unreasonable  and  pre- 
judicial rates  on  freight  articles  from  Mis- 
souri river  points  to  Salt  Lake  City,  and  greater 
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-charges  for  the  shorter  distance  to  that  city 
than  for  the  longer  distance  over  the  same  line 
in  the  same  direction  to  San  Francisco,  in  vio- 
lation of  the  Act  to  Regulate  Commerce. 


F.  Fearnley 

v. 

The  Central  Railroad  Company  of  New 
Jersey;  and  Delaware,  Lackawanna  & 
Western  R.  Co. 

(No.  335.) 

Complaint  filed  March  21+,  1892. 

COMPLAINT  alleges  defendants  charged  an 
unreasonable  and  unpublished  rate  on  six 
-carloads  of  peaches  from  Lebanon,  New  Jer- 
sey, to  Buffalo,  New  York,  which  was  higher 
than  their  published  rate  for  less  than  carload 
lots.  Order  forbidding  such  violations  and 
awarding  reparation  prayed  for. 


J.  K.  Farrell  et  al. 

v. 

The  Louisville  & Nashville  Railroad 
Company. 

(No.  331.) 

Complaint  filed  March  9 , 1892. 

(COMPLAINT  alleges  that  defendants  charge 
J unreasonable  and  discriminating  rates, 


which  are  also  in  violation  of  the  long  and 
short  haul  provision  of  the  Act  to  Regulate 
Commerce,  on  freight  articles  to  and  from 
Columbia,  Tennessee,  caused  by  the  fact  that 
rates  to  and  from  Columbia,  Tennessee,  caused 
by  the  fact  that  rates  to  and  from  Columbia 
are  generally  higher  than  Nashville  rates  to 
the  extent  of  the  prevailing  local  rate  between 
Nashville  and  Columbia. 


James  & Abbott 

v. 

The  Canadian  Pacific  Railway  Com- 
pany; The  Maine  Central  R.  Co.;  and  The 
Boston  & Maine  R.  Co. 

(No.  334.) 

Complaint  filed  March  21,  1892. 

COMPLAINT  alleges  that  defendants  charge 
unreasonable  and  discriminating  rates  on 
shingles  in  carloads  of  31£  cents  per  hundred 
pounds  from  Fort  Fairfield,  Steven’s  Siding 
and  Hurd’s  Siding  in  the  state  of  Maine  to 
Boston,  Massachusetts,  a distance  of  484  miles, 
while  from  Fredericton,  Tracey  and  Russia- 
gornish,  all  in  the  province  of  New  Bruns- 
wick, to  Boston,  a distance  of  about  433  miles, 
they  charge  on  shingles  only  16f  cents  per 
hundred  pounds.  Order  correcting  rates  and 
awarding  reparation  prayed  for. 


UNITED  STATES  SUPREME  COURT. 


J.  TALMAN  BUDD,  Plff.  in  Err., 

v. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  ex  rel.  EDWARD  ANNAN,  Plff. 

in  Err., 

v. 

ANDREW  WALSH,  Police  Justice  of  the  City  of  Brooklyn,  and  Clark  D.  Rhinehart, 

Sheriff  of  the  County  of  Kings. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  ex  rel.  FRANCIS  E.  PINTO,  Plff. 

in  Err., 

v. 

ANDREW  WALSH,  Police  Justice  of  the  City  of  Brooklyn,  and  Clark  D.  Rhinehart, 

Sheriff  of  the  County  of  Kings. 


(See  S.  C.  143  U.  S.  517-553, 36  L.  ed.  347-359.) 


1.  The  New  York  law  of  1888,  regulating  the  fees 
for  elevating  and  discharging  grain  by  elevators 
is  not  contrary  to  the  14th  Amendment  to  the 
Constitution  of  the  United  States,  and  does  not 
deprive  the  citizen  of  his  property  without  due 
process  of  law;  and  is  not  unconstitutional  in 
fixing  the  maximum  charges  which  it  specifies, 
nor  in  limiting  the  charge  for  shoveling  to  the 
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actual  cost  thereof,  and  it  is  a proper  exercise  of 
the  police  power  of  the  state. 

2.  The  business  of  elevating  grain  is  a business 
charged  with  a public  interest,  and  those  who 
carry  it  on  occupy  a relation  to  the  community 
analogous  to  that  of  common  carriers,  and  may 
be  controlled  by  public  legislation  lor  the  com- 
mon good. 
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3.  The  New  York  Act  of  1888,  as  to  elevators,  is 
constitutional,  as  an  exercise  of  the  police  power 
of  the  state;  it  is  not  a regulation  of  interstate 
commerce,  and  does  not  deprive  the  elevator 
owners  of  the  equal  protection  of  the  laws. 


4.  The  Legislature  can  fix  a maximum  beyond 
which  any  charge  would  be  unreasonable,  for 
the  use  of  property  in  which  the  public  has  an 
interest,  but  cannot  compel  the  doing  of  services 
without  reward. 


[Nos.  719,  644,  645.] 


Argued  and  Submitted  Nov.  17,  18,  1891.  Decided  Feb.  29 , 1892. 


THE  first  of  the  above  named  cases,  Budd  v. 

The  People  of  the  State  of  Neic  York,  is  in 
error  to  the  Superior  Court  of  Buffalo,  state  of 
New  York,  to  review  a judgment  of  that  court, 
adjudging  that  said  Budd  pay  a fine  and  in  de- 
fault thereof  be  committed  to  jail  for  a violation 
of  the  New  York  law  of  1888,  regulating  the 
fees  and  charges  for  elevating,  etc.,  grain  by 
means  of  a stationary  elevator  which  judgment 
had  been  affirmed  by  the  General  Term  of  that 
court  and  by  the  Court  of  Appeals  of  New 
York. 

The  second  and  third  of  the  above  named 
cases,  People  v.  Walsh,  are  in  error  to  the  Su- 
preme Court  of  the  state  of  New  York,  to  re- 
view judgments  of  that  court,  in  General  Term, 
dismissing  writs  of  habeas  corpus  and  certiorari 
issued  in  order  to  discharge  said  Edward  An- 
nan and  Francis  E.  Pinto,  who  were  arrested 
and  in  custody  for  the  violation  of  said  New 
York  law  by  exacting  excessive  charges  for  ele- 
vating, etc.  grain  and  for  trimming  the  cargo, 
which  judgments  had  been  affirmed  by  the  New 
York  Court  of  Appeals.  Judgments  affirmed. 

See  same  cases  148  U.  S.  517,  86  L.  ed.  247, 
below,  5 L.  R.  A.  559,  117  N.  Y.  1,  621,  50 
Hun,  418. 

The  facts  are  stated  in  the  opinion. 

Mr.  Spencer  Clinton,  for  plaintiff  in 
error,  in  Budd  v.  State  of  New  York: 

The  police  power  of  the  states  only  extends 
to  property  or  business  which  is  by  its  owner 
devoted  to  the  public  by  granting  to  the  pub- 
lic the  right  to  demand  its  use. 

People  v.  Walsh,  117  N.  Y.  621;  Rhode  Island 
v.  Massachusetts,  87  U.  S.  12  Pet.  657,  723  (9: 
1233,  1260);  Ogden  v.  Saunders,  25  U.  S.  12 
Wheat.  354  (6:654);  Cohens  v.  Virginia,  19  U. 
S.  6 Wheat.  416  (5:294);  Craig  v.  Missouri,  29 
U.  S.  4 Pet.  431,  432  (7:910,  911). 

Messrs.  Benjamin  F.  Tracy  and  Wil- 
liam N.  Dykman,  for  plaintiff  in  error,  in 
People,  exrel.  Annan,  v.  Walsh  and  in  People,  ex 
rel.  Pinto,  v.  Walsh. 

Floating  elevators  in  the  port  of  New  York 
are  private.  They  are  not  affected  with  any 
public  interest,  and  they  are  not  subject  to 
regulation  of  rates. 

Alexander  v.  Greene,  3 Hill,  9:  Caton  v.  Rum- 
ney,  13  Wend.  387;  Wells  v.  Steam  Nav.  Co.  2 
N.  Y.  204;  Wet  more  v.  Brooklyn  Gas  Light  Co. 
42  N.  Y.  384;  Woodruff  v.  Havemeyer,  7 Cent. 
Rep.  776,  106  N.  Y.  129. 

The  canal  does  not  impress  with  a public 
character  those  who  are  engaged  in- carrying 
merchandise  through  it. 

Fish  v.  Clark,  49  N.  Y.  122;  Wells  \ A Steam 
Nav.  Co.  2 N.  Y.  204;  Alexander  v.  Greene,  3 
Hill,  9. 

This  law  is  unconstitutional. 

Chicago,  M.  & St.  P.  R.  Co.  v.  Minnesota, 
4 Inter  S. 


134  U.  S.  466  (33:984);  Cooley,  Const.  Lim.  222; 
15  Yin.  Abr.  398;  Cooley,  Const.  Lim.  (5th  ed.) 
736;  Hix  v.  Gardiner,  2 Hurlst.  195;  Re  Eureka 
Basin  W.  H.  & Mfg.  Co.  96  N.  Y.  42;  New 
York  v.  Starin,  8 Cent.  Rep.  48,  106  N.  Y.  1; 
Mills  v.  St.  Clair  County  Comrs.  4 111.  53; 
Trustees  of  Schools  v.  Tatman,  13  111.  27. 

In  New  York  the  Brooklyn  wharves  are  pri- 
vate. 

Wetmore  v.  Brooklyn  Gas  Light  Co.  42  N.  Y. 
384;  Woodruff  v.  Havemeyer,  7 Cent.  Rep.  776, 
106  N.  Y.  129;  Allen  v.  Sackrider , 37  N.  Y. 
341;  Fish  v.  Clark,  49  N.  Y.  122;  Re  New  York 
L.  &W.  R.  Co.  99  N.  Y.  12. 

A floating  elevator  in  the  port  of  New  York 
is  wholly  private. 

Munn  v.  People,  69  111.  80;  Wabash,  St.  L. 
& P.  R.  Co.  v.  Illinois,  118  U.  S.  557  (30:244). 

This  law  is  unconstitutional  and  void  because 
it  decides  that  Mr.  Annan’s  elevator  is  not  pri- 
vate, and  therefore  free  from  legislative  con- 
trol without  due  process  of  law. 

People  v.  Marx,  99  N.  Y.  377;  Morgan  v. 
King,  35  N.  Y.  45 4;  Newland  v.  Marsh,  19  III. 
376;  Ervine’s  App.  16  Pa.  266;  Hurtado  v.  Cal- 
ifornia, 110  U.  S.  516  (28:232). 

Every  principle  which  should  govern  legis- 
lation is  violated  by  this  law. 

People  v.  Gillson,  12  Cent.  Rep.  616,  109  N. 
Y.  399. 

Mr.  George  T.  Quinby,  for  defendant  in 
error  in  Budd  v.  State  of  New  York: 

The  courts  of  New  York  have  been  most 
conservative  in  their  construction  of  acts  of  the 
Legislature  affecting  the  rights  of  the  citizen. 

Re  Jacobs,  98  N.  Y.  98;  ^People  v.  Marx,  99 
N.  Y.  377;  People  v.  Gillson,  12  Cent.  Rep.  616, 
109  N.  Y.  399;  Powell  v.  Pennsylvania,  127  U. 
S.  678  (32:253). 

The  same  subject  has  been  repeatedly  under 
the  consideration  of  this  court,  and  the  police 
power  of  the  legislatures  of  the  different  states 
sustained. 

Mugler  v.  Kansas.  123  U.  S.  623  (31:205); 
Slaughter-House  Cases,  83  U.  S.  16  Wall.  36 
(21:394);  Munn  v.  Illinois,  94  U.  S.  113(24:77). 

When  one  devotes  his  property  to  a use  in 
which  the  public  have  an  interest,  he  in  effect 
grants  to  the  public  an  interest  in  that  use,  and 
must  submit  to  be  controlled  by  public  legisla- 
tion for  the  common  good,  to  the  extent  of  the 
interest  he  has  thus  created. 

The  presumption  is  strongly  in  favor  of  the 
statute. 

Sinking  Fund  Cases,  99  U.  S.  718  (25:501); 
People  v.  Comstock,  78  N.  Y.  356:  Re  Gilbert 
Elev.  R.  Co.  v.  Handerson,  70  N.  Y.  367. 

The  business  of  elevating  grain  is  of  such  a 
nature  as  fairly  to  be  classed  as  a business 
charged  with  a public  interest. 

New  Jersey  Steam  Nav.  Co.  v.  Merchants 
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Bank  of  Boston,  47  U.  S.  6 How.  344  (12:465); 
Sandford  v.  Catawissa,  W.  & E.  R.  Co.  24  Pa. 
381 ; Chicago  & N.  W.  R.  Co.  v.  People,  56  111. 
377;  Munn  v.  Illinois,  94  U.  S.  130  (24:85); 
Chesapeake  & P.  Teleph.  Co.  v.  Baltimore  & 0. 
Teleg.  Co.  66  Md.  399,  59  Am.  Rep.  167. 

Whenever  a person  pursues  a public  calling 
of  such  a nature  that  the  people  must  of  neces- 
sity deal  with  him,  and  are  therefore  under  a 
moral  duress  to  submit  to  his  terms  if  unre- 
strained by  law,  then,  in  order  to  prevent  ex- 
tortion and  an  abuse  of  his  position,  the  price 
he  may  charge  for  his  services  may  be  regu- 
lated by  law. 

Com.  v.  Duane,  98  Mass.  1;  State  v.  Perry, 
50  N.  C.  252;  Murray  v.  Hoboken  Land  &lmp. 
Co.  59  U.  S.  18  How.  272  (15:372);  Mills  v.  St. 
Clair  County  Comrs.  4 111.  53;  Trustees  of 
Schools  v.  Tatman,  13  111.  37. 

The  highest  courts  of  several  states  have  fol- 
lowed the  principles  deemed  to  be  settled  in 
the  Munn  case. 

Bertholf  v.  O’Reilly,  74  N.  Y.  523;  Davis  v. 
Stale,  68  Ala.  58,  44  Am.  Rep.  132;  Millett  v. 
People,  5 West.  Rep.  155,  117  111.  294,  57  Am. 
Rep.  873;  Western  U.  Teleg.  Co.  v.  Pendleton, 
95  lnd.12;  Nashv.  Page,  80  Ky.  539;  Chesapeake 
& P.  Teleph.  Co.  v.  Baltimore  & 0.  Teleg.  Co. 
66  Md.  399;  Sawyer  v.  Davis,  136  Mass.  239; 
Stone  v.  Yazoo  & M.  V.  R.  Co.  62  Miss.  607; 
State  v.  Nebraska  Teleph.  Co.  17  Neb.  126; 
Thorpe  v.  Rutland  & B.  R.  Co.  27  Vt.  140. 

If  it  is  a question  of  fact  as  to  whether  the 
business  of  elevating  grain  is  a public  or  pri- 
vate business,  then  such  question  of  fact  is 
wholly  within  the  province  of  the  Legislature 
to  determine. 

Powell  v.  Pennsylvania,  127  U.  S.  685  (32: 
256);  People  v.  Draper,  15  N.  Y.  545;  State  v. 
Addington,  77  Mo.  110;  Doyle  v.  Continental 
L.  Ins.  Co.  94  U.  S.  535,  541  (24:  148,  151); 
People  v.  Orange  County  Suprs.  17  N.  Y.  235; 
People  v.  Albertson,  55  N.  Y.  50. 

The  fact  that  the  Act  in  question  may  impair 
the  value  of  property  does  not  render  it  uncon- 
stitutional. 

Phelps  v.  Racey,  60  N.  Y.  14;  Hill  v.  Thomp- 
son, 16  Jones  & S.  481;  Thorpe  v.  Rutland  & 
B.  R.  Co.  27  Yt.  140;  Slaughter-House  Cases, 
83  U.  S.  16  Wall.  36  (21:394). 

Messrs.  J.  A.  Hyland  and  Charles  F. 
Tabor,  for  defendants  in  error,  in  People,  exrel 
Annan,  v.  Walsh,  and  in  People,  ex  rel.  Pinto, 
v.  Walsh: 

The  power  of  the  Legislature  to  control  and 
regulate  charges  for  elevating  grain,  as  em- 
braced in  the  Act,  rests  upon  the  nature  and 
extent  of  the  business,  which  affects  the  busi- 
ness with  a public  interest. 

Munn  v.  Illinois,  94  U.  S.  124  (24:  83);  Coo- 
ley, Const.  Lim.  (5th  ed.)  739. 

The  Act  is  constitutional  as  an  exercise  of 
the  police  power  of  the  state. 

Broom,  Leg.  Max.  (7th  Am.  ed)  1 et  seq.,  and 
364 ei tseq.;  Entick  v.  Carrington ,19  How.  St.Tr. 
1066;  Mobilev.  Yuille,  3 Ala.  139,  140,  36  Am. 
Dec.  441;  Bertholf  v.  O’Reilly,  74  N.  Y.  509; 
Phelps  v.  Racey,  60  N.  Y.  10;  Hill  v.  Thompson, 
16  Jones  & S.  481  \ Davis  v.  State, ^ Ala.  58,  44 
Am.  Rep.  128;  Barbier  v.  Connolly,  113  U.  S. 
27  (28:  923);  Soon  Hing  v.  Crowley , 113  U.  S. 
703  (28:  1145);  State  v.  Burgoyne,  7 Lea,  173, 
40  Am.  Rep.  60. 
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The  leading  decisions  of  this  court  which 
touch  the  questions  involved  in  the  cases  at 
bar  sustain  the  constitutionality  of  this  Act. 

Munn  v.  Illinois,  94  U.  S.  113  (24:  77);  Peik 
v.  Chicago  & N.  W.  R.  Co.  94  U.  S.  176(24: 
98);  Dow  v.  Beidelman,  125  U.  S.  688  (31:  843); 
Chicago,  M.  & St.  P.  R.  Co.  v.  Minnesota,  134  U. 
S.  455  (33:  979). 

The  law  in  question  is  valid  as  an  Act  regu- 
lating commerce  on  the  waters  of  the  state. 

Munn  v.  Rlinois,  94  U.  S.  135  (24:  87);  Coo- 
ley v.  Board  of  Wardens,  53  U.  S.  12  How.  299 
(13:  996);  Ex  parte  McNeil,  80  U.  S.  13  Wall. 
236  (20:  624);  Wilson  v.  McNamee,  102  U.  S. 
572  (26:  234);  Fitch  v.  Livingston,  4 Sandf. 
492. 

A statute  to  be  held  unconstitutional  must 
be  plainly  at  war  with  the  fundamental  law. 

People  v.  Terry,  10  Cent.  Rep.  460,  108  N.Y.  1. 

Every  presumption  is  in  favor  of  the  validity 
of  an  enactment  of  the  state  Legislature. 

People  v.  Comstock,  78  N.  Y.  356;  Re  Gilbert 
Elev.  R.  Co.  v.  Hander  son,  70  N.  Y.  361,  367; 
People  v.  Briggs,  50  N.  Y.  535;  Butchers  U. 
Co.  v.  Crescent  City  Co.  Ill  U.  S.  746  (28:  585). 

Mr.  Justice  Blatchford  delivered  the 
opinion  of  the  court: 

On  the  9th  of  June,  1888,  the  governor  of 
the  state  of  New  York  approved  an  Act, 
chapter  581  of  the  laws  of  New  York  of  1888, 
which  had  been  passed  by  the  two  houses  of 
the  Legislature,  three  fifths  being  present,  en- 
titled uAn  Act  to  Regulate  the  Fees  and 
Charges  for  Elevating,  Trimming,  Receiving, 
Weighing  and  Discharging  Grain  by  Means  of 
Floating  and  Stationary  Elevators  and  Ware- 
houses in  this  State.’’  The  Act  was  in  these 
words:  “Section  1.  The  maximum  charge  for 
elevating,  receiving,  weighing  and  discharging 
grain  by  means  of  floating  and  stationary  ele- 
vators and  warehouses  in  this  state  shall  not 
exceed  the  following  rates,  namely:  For  ele- 
vating, receiving,  weighing  and  discharging 
grain,  five  eighths  of  one  cent  a bushel.  In 
the  process  of  handling  grain  by  means  of 
floating  and  stationary  elevators,  the  lake  ves- 
sels or  propellers,  the  ocean  vessels  or  steam- 
ships, and  canal  boats,  shall  only  be  required 
to  pay  the  actual  cost  of  trimming  or  shovel- 
ing to  the  leg  of  the  elevator  when  unloading, 
and  trimming  cargo  when  loading.  § 2.  Any 
person  or  persons  violating  the  provisions  of 
this  Act  shall,  upon  conviction  thereof,  be 
adjudged  guilty  of  a misdemeanor,  and  be 
punished  by  a fine  of  not  less  than  two  hun- 
dred and  fifty  dollars  and  costs  thereof.  § 3. 
Any  person  injured  by  the  violation  of  the 
provisions  of  this  Act  may  sue  for  and  recover 
any  damages  he  may  sustain  against  any  per- 
son or  persons  violating  said  provisions.  § 4 
This  Act  shall  not  apply  to  any  village,  town 
or  city  having  less  than  one  hundred  and 
thirty  thousand  population.  § 5.  This  Act 
shall  take  effect  immediately.” 

On  the  26th  of  November,  1888,  an  indict- 
ment, which  had  been  found  by  the  grand  jury 
of  Erie  county,  New  York,  in  the  court  of 
sessions  of  that  county,  against  J.  Talman 
Budd,  for  charging  and  receiving  fees  for  ele- 
vating, receiving,  weighing,  and  discharging 
grain  into  and  from  a stationary  elevator  and 
warehouse,  contrary  to  the  provisions  of  said 
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statute,  came  on  for  trial  before  a criminal 
term  of  the  superior  court  of  Buffalo,  Erie 
county. 

The  charge  in  the  indictment  was,  that 
Budd,  at  Buffalo,  on  the  19th  of  September, 
1888,  being  manager  of  the  Wells  elevator, 
which  was  an  elevator  and  warehouse  for  re- 
ceiving and  discharging  grain  in  the  city  of 
Buffalo,  that  city  being  a municipal  corpora- 
tion duly  organized  in  pursuance  of  the  laws 
of  the  state  of  New  York  and  having  a popu- 
lation of  upwards  of  180,000  people,  did  re- 
ceive, elevate  and  weigh  from  the  propeller 
called  the  Oceanica,  the  property  of  the  Lehigh 
Yalley  Transportation  Company,  a body  cor- 
porate, 51,000  bushels  of  grain  and  corn,  the 
property  of  said  company,  into  the  said  Wells 
elevator,  and  unlawfully  exacted  from  said 
company,  for  elevating,  receiving,  weighing 
and  discharging  said  grain  and  corn , the  sum 
of  one  cent  a bushel,  and  also  exacted  from 
said  company,  for  shoveling  to  the  leg  of  the 
elevator,  in  the  unloading  of  said  51,000  bush- 
els of  grain  and  corn,  $1.75  for  every  1,000 
bushels  thereof,  over  and  above  the  actual  cost 
of  such  shoveling. 

The  facts  set  forth  in  the  indictment  were 
proved,  and  the  defendant’s  counsel  requested 
the  court  to  instruct  the  jury  to  render  a ver- 
dict of  acquittal,  on  the  ground  that  the  prose- 
cution was  founded  on  a statute  which  was  in 
conflict  both  with  the  Constitution  of  the 
United  States  and  with  that  of  the  state  of 
New  York;  that  the  services  rendered  by  Budd, 
for  which  the  statute  assumed  to  fix  a price, 
were  not  public  in  their  nature;  that  neither 
the  persons  rendering  them,  nor  the  elevator’ 
in  question  had  received  any  privilege  from 
the  Legislature;  and  that  such  elevator  was  not 
a public  warehouse  and  received  no  license. 
The  court  declined  to  direct  a verdict  of  ac- 
quittal, and  the  defendant  excepted. 

The  court  charged  the  jury  that  it  was 
claimed  by  the  prosecution  that  the  defendant 
had  violated  the  statute  in  charging  more  than 
five  eighths  of  one  cent  a bushel  for  elevating, 
receiving,  weighing  and  discharging  the  grain 
and  in  charging  more  than  the  actual  cost  of 
trimming  or  shoveling  to  the  leg  of  the  eleva- 
tor, in  unloading  the  propeller;  that  the  statute 
was  constitutional;  and  that  the  jury  should 
find  the  defendant  guilty  as  charged  in  the  in- 
dictment, if  they  believed  the  facts  which  had 
been  adduced.  The  defendant  excepted  to 
that  part  of  the  charge  which  instructed  the 
jury  that  they  might  find  the  defendant  guilty 
of  exacting  an  excessive  rate  for  shoveling  to 
the  leg  of  the  elevator,  and  also  to  that  part 
which  instructed  the  jury  that  they  might  con- 
vict the  defendant  for  having  exacted  an  ex- 
cessive rate  for  elevating,  receiving,  weighing 
and  discharging  the  grain  and  corn. 

The  jury  brought  in  a verdict  of  guilty  as 
charged  in  the  indictment,  and  the  court  sen- 
tenced the  defendant  to  pay  afineof  $250,  and, 
in  default  thereof,  to  stand  committed  to  the 
common  jail  of  Erie  county  for  a period  not 
exceeding  one  day  for  each  dollar  of  said  fine. 
The  defendant  appealed  from  that  judgment 
to  the  general  term  of  the  superior  court  of 
Buffalo,  which  affirmed  the  judgment.  He 
then  appealed  to  the  Court  of  Appeals  of  New 
York,  which  affirmed  the  judgment  of  the  su- 
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perior  court  of  Buffalo;  and  the  latter  court 
afterwards  entered  a judgment  making  the 
judgment  of  the  Court  of  Appeals  its  judg- 
ment. The  defendant  then  sued  out  from  this 
court  a writ  of  error  directed  to  the  superior 
court  of  Buffalo. 

The  opinion  of  the  Court  of  Appeals  is  re- 
ported in  117  N.  Y.  1,  5 L.  R.  A.  559.  It  was 
delivered  by  Judge  Andrews,  with  whom  Chief 
Judge  Ruger  and  Judges  Earl,  Danforth,  and 
Finch  concurred.  Judges  Peckham  and  Gray 
dissented,  Judge  Gray  giving  a dissenting  opin- 
ion, and  Judge  Peckham  adhering  to  the  dis- 
senting opinion  which  he  gave  in  the  case  of 
People  v.  Walsh,  117  N.  Y.  34. 

On  the  22d  of  June,  1888,  a complaint  on 
oath  was  made  before  Andrew  Walsh,  a police 
justice  of  the  city  of  Brooklyn,  New  York, 
that  on  the  preceding  day  one  Edward  Annan, 
a resident  of  that  city,  had  violated  the  pro- 
visions of  chapter  581  of  the  laws  of  New  York 
of  1888,  by  exacting  from  the  complainant 
more  than  five  eighths  of  one  cent  per  bushel 
for  elevating,  weighing,  receiving,  and  dis- 
charging a boat  load  of  grain  from  a canal  boat 
to  an  ocean  steamer,  and  by  exacting  from  the 
canal  boat  and  its  owner  more  than  the  actual 
cost  of  trimming  or  shoveling  to  the  leg  of  the 
elevator,  and  by  charging  against  the  ocean 
steamer  more  than  the  actual  cost  of  trimming 
the  cargo,  the  services  being  rendered  by  a 
floating  elevator  of  which  Annan  was  part 
owner  and  one  of  the  agents.  On  this  com- 
plaint, Annan  was  arrested  and  brought  be- 
fore the  police  justice,  who  took  testimony  in 
the  case  and  committed  Annan  to  the  custody 
of  the  sheriff  of  the  county  of  Kings,  to  an- 
swer the  charge  before  a court  of  special  ses- 
sions in  the  city  of  Brooklyn.  Thereupon, 
writs  of  habeas  corpus  and  certiorari  were 
granted  by  the  Supreme  Court  of  the  state  of 
New  York,  on  the  application  of  Annan,  re- 
turnable before  the  general  term  of  that  court 
in  the  first  instance;  but  on  a hearing  thereon, 
the  writs  were  dismissed  and  Annan  was  re- 
manded to  the  custody  of  the  sheriff.  Th*e 
opinion  of  the  general  term  is  reported  in  50 
Hun,  413.  Annan  appealed  to  the  Court  of 
Appeals,  which  affirmed  the  order  of  the  gen- 
eral term  (117  N.  Y.  621),  for  the  reasons  set 
forth  in  the  opinion  in  the  case  of  Budd  (117 
N.  Y.  1,  5 L.  R.  A.  559)  and  the  judgment  of 
the  Court  of  Appeals  was  afterwards  made  the 
judgment  of  the  Supreme  Court.  Annan  sued 
out  a writ  of  error  from  this  court,  directed  to 
the  Supreme  Court  of  the  state  of  New  York. 

Like  proceedings  to  the  foregoing  were  had 
in  the  case  of  one  Francis  E.  Pinto,  the  charge 
against  him  being  that  he  had  exacted  from 
the  complainant  more  than  five  eighths  of  one 
cent  per  bushel  for  receiving  and  weighing  a 
cargo  of  grain  from  a boat  into  the  Pinto 
stores,  of  which  he  was  lessee  and  manager, 
the  same  being  a stationary  grain  elevator  on 
land  in  the  city  of  Brooklyn,  New  York,  and 
had  exacted  more  than  the  actual  cost  of  trim- 
ming or  shoveling  to  the  leg  of  the  elevator. 
Pinto  sued  out  from  this  court  a writ  of  error 
to  the  Supreme  Court  of  the  state  of  New 
York. 

The  main  question  involved  in  these  cases  is 
whether  this  court  will  adhere  to  its  decision  in 
Munn  v.  Illinois,  94  U.  S.  113  [24:  77]. 
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The  Court  of  Appeals  of  New  York,  in  Peo- 
ple v.  Budd,  117  N.  Y.  1,  5 L.  R.  A.  559,  held 
that  chapter  581  of  the  laws  of  1888  did  not 
violate  the  constitutional  guarantee  protecting 
private  property,  but  was  a legitimate  exercise 
of  the  police  power  of  the  state  over  a business 
affected  with  a public  interest.  In  regard  to 
the  indictment  against  Budd,  it  held  that  the 
charge  of  exacting  more  than  the  statute  rate 
for  elevating  was  proved,  and  that  as  to  the 
alleged  overcharge  for  shoveling,  it  appeared 
that  the  carrier  was  compelled  to  pay  $4  for 
each  1,000  bushels  of  grain,  which  was  the 
charge  of  the  shovelers’  union,  by  which  the 
work  was  performed,  and  that  the  union  paid 
the  elevator,  for  the  use  of  the  latter’s  steam 
shovel,  $1.75  for  each  1,000  bushels.  The 
court  held  that  there  was  no  error  in  submit- 
ting to  the  jury  the  question  as  to  the  over- 
charge for  shoveling;  that  the  intention  of  the 
statute  was  to  confine  the  charge  to  the  “actu- 
al cost”  of  the  outside  labor  required ; and  that 
a violation  of  the  Act  in  that  particular  was 
proved;  but  that,  as  the  verdict  and  sentence 
were  justified  by  proof  of  the  overcharge  for 
elevating,  even  if  the  alleged  overcharge  for 
shoveling  was  not  made  out,  the  ruling  of  the 
superior  court  of  Buffalo  could  not  have  prej- 
udiced Budd.  Of  course,  this  court,  in  these  t 
cases,  can  consider  only  the  Federal  questions 
involved. 

It  is  claimed,  on  behalf  of  Budd,  that  the 
statute  of  the  state  of  New  York  is  unconsti- 
tutional, because  contrary  to  the  provisions  of 
section  1 of  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States,  in  depriving  the 
citizen-  of  his  property  without  due  process  of 
law;  that  it  is  unconstitutional  in  fixing  the 
maximum  charge  for  elevating,  receiving, 
weighing  and  discharging  grain  by  means  of 
floating  and  stationary  elevators  and  ware- 
houses at  five  eighths  of  one  cent  a bushel,  and 
in  forbidding  the  citizen  to  make  any  profit 
upon  the  use  of  his  property  or  labor;  and  that 
•the  police  power  of  the  state  extends  only  to 
property  or  business  which  is  devoted  by  its 
owner  to  the  public,  by  a grant  to  the  public 
of  the  right  to  demand  its  use.  It  is  claimed 
on  behalf  of  Annan  and  Pinto  that  floating 
and  stationary  elevators  in  the  port  of  New 
York  are  private  property,  not  affected  with 
any  public  interest,  and  not  subject  to  the  reg- 
ulation of  rates. 

“Trimming”  in  the  canal  boat,  spoken  of  in 
the  statute,  is  shoveling  the  grain  from  one 
place  to  another,  and  is  done  by  longshoremen 
with  scoops  or  shovels;  and  “trimming”  the 
-ship’s  cargo  when  loading  is  stowing  it  and  se- 
curing it  for  the  voyage.  Floating  elevators 
are  primarily  boats.  Some  are  scows,  and 
have  to  be  towed  from  place  to  place  by  steam 
tugs;  but  the  majority  are  propellers.  When 
the  floating  elevator  arrives  at  the  ship  and 
makes  fast  alongside  of  her,  the  canal  boat  car- 
rying the  grain  is  made  fast  on  the  other  side 
of  the  elevator.  A long  wooden  tube,  called 
“the  leg  of  the  elevator,”  and  spoken  of  in  the 
statute,  is  lowered  from  the  tower  of  the  ele- 
vator so  that  its  lower  end  enters  the  hold  of 
the  canal  boat  in  the  midst  of  the  grain.  The 
“spout”  of  the  elevator  is  lowered  into  the 
ship’s  hold.  The  machinery  of  the  elevator  is 
then  set  in  motion,  the  grain  is  elevated  out  of 
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the  canal  boat,  received  and  weighed  in  the 
elevator,  and  discharged  into  the  ship.  The 
grain  is  lifted  in  “buckets”  fastened  to  an  end- 
less belt  which  moves  up  and  down  in  the  leg 
of  the  elevator.  The  lower  end  of  the  leg  is 
buried  in  the  grain  so  that  the  buckets  are  sub- 
merged in  it.  As  the  belt  moves,  each  bucket 
goes  up  full  of  grain,  and  at  the  upper  end  of 
the  leg,  in  the  elevator  tower,  empties  its  con- 
tents into  the  hopper  which  receives  the  grain. 
The  operation  would  cease  unless  the  grain 
was  trimmed  or  shoveled  to  the  leg  as  fast  as 
it  is  carried  up  by  the  buckets.  There  is  a 
gang  of  longshoremen  who  shovel  the  grain 
from  all  parts  of  the  hold  of  the  canal  boat  to 
“the  leg  of  the  elevator,”  so  that  the  buckets 
may  be  always  covered  with  grain  at  the  low- 
er end  of  the  leg.  This  “trimming  or  shovel- 
ing to  the  leg  of  the  elevator,”  when  the  canal- 
boat  is  unloading  is  that  part  of  the  work 
which  the  elevator  owner  is  required  to  do  at 
the  “actual  cost.” 

In  the  Budd  and  Pinto  cases,  the  elevator 
was  a stationary  one  on  land;  and  in  the  Annan 
case,  it  was  a floating  elevator.  In  the  Budd 
case,  the  Court  of  Appeals  held  that  the  words 
“actual  cost,”  used  in  the  statute,  were  intend- 
ed to  exclude  any  charge  by  the  elevator  be- 
yond the  sum  specified,  for  the  use  of  its  ma- 
chinery in  shoveling,  and  the  ordinary  ex- 
penses of  operating  it,  and  to  confine  the 
charge  to  the  actual  cost  of  the  outside  labor 
required  for  trimming  and  bringing  the  grain 
to  the  leg  of  the  elevator:  and  that  the  purpose 
of  the  statute  could  be  easily  evaded  and  de- 
feated if  the  elevator  owner  were  permitted  to 
separate  the  services  and  charge  for  the  use  of 
the  steam  shovel  any  sum  which  might  be 
agreed  upon  between  him  and  the  shovelers’ 
union,  and  thereby,  under  color  of  charging 
for  the  use  of  his  steam  shovel,  exact  from  the 
carrier  a sum  for  elevating  beyond]  the  rate 
fixed  therefor  by  the  statute. 

The  Court  of  Appeals,  in  its  opinion  in  the 
Budd  case,  considered  fully  the  question  as  to 
whether  the  Legislature  had  power,  under  the 
constitution  of  the  state  of  New  York,  to  pre- 
scribe a maximum  charge  for  elevating  grain 
by  stationary  elevators,  owned  by  individuals 
or  corporations  who  had  appropriated  their 
property  to  that  use  and  were  engaged  in  that 
business;  and  it  answered  the  inquiry  in  the 
affirmative.  It  also  reviewed  the  case  of  Munn 
v.  Illinois,  94  U.  S.  113  [24:  77],  and  arrived 
at  the  conclusion  that  this  court  there  held  that 
the  legislation  in  question  in  that  case  was  a 
lawful  exercise  of  legislative  power,  and  did 
not  infringe  that  clause  of  the  14th  Amend- 
ment to  the  Constitution  of  the  United  States 
which  provides  that  no  state  shall  “deprive 
any  person  of  life,  liberty,  or  property  without 
due  process  of  law;”  and  that  the  legislation 
in  question  in  that  case  was  similar  to,  and  not 
distinguishable  in  principle  from,  the  Act  of 
the  state  of  New  York. 

In  regard  to  Munn  v.  Illinois,  the  Court  of 
Appeals  said  that  the  question  in  that  case  was 
raised  by  an  individual  owning  an  elevator  and 
warehouse  in  Chicago,  erected  for,  and  in  con- 
nection with  which  he  had  carried  on,  the  busi- 
ness of  elevating  and  storing  grain,  many  years 
prior  to  the  passage  of  the  Act  in  question,  and 
prior  also  to  the  adoption  of  the  amendment  to 
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the  constitution  of  Illinois,  in  1870,  declaring  all 
elevators  and  warehouses  where  grain  or  other 
property  is  stored  for  a compensation,  to  be  pub- 
lic warehouses.  The  Court  of  Appeals  then 
cited  the  cases  of  People  v.  Boston  & A.  R.  Co. 
70  N.Y.  569:  Bertholfv.  O'Reilly,  74  N.Y.  509; 
Buffalo  E.  S.  R.  Co.  v.  Buffalo  St.  R.  Co.  Ill 
N.  Y.  132.  2 L.  R.  A.  384;  and  People  v.  King, 
110  N.  Y.  418,  1 L.  R.  A.  293,  as  cases  in 
which  Munn  v.  Illinois  had  been  referred  to 
by  it,  and  said  that  it  could  not  overrule  and 
disregard  Munn  v.  Illinois  without  subverting 
the  principle  of  its  own  decision  in  People  v. 
King,  and  certainly  not  without  disregarding 
many  of  its  deliberate  expressions  in  approval 
of  the  principle  of  Munn  v.  Illinois. 

The  Court  of  Appeals  further  examined  the 
question  whether  the  power  of  the  Legislature 
to  regulate  the  charge  for  elevating  grain, 
where  the  business  was  carried  on  by  individ- 
uals upon  their  own  premises,  fell  within  the 
scope  of  the  police  power,  and  whether  the 
statute  in  question  was  necessary  for  the  public 
welfare.  It  affirmed  that,  while  no  general 
power  resided  in  the  Legislature  to  regulate 
private  business,  prescribe  the  conditions  under 
which  it  should  be  conducted,  fix  the  price  of 
commodities  or  services,  or  interfere  with  free- 
dom of  contract,  and  while  the  merchant,  man- 
ufacturer, artisan,  and  laborer,  under  our  sys- 
tem of  government,  are  left  to  pursue  and 
provide  for  their  own  interests  in  their  own 
way,  untrammeled  by  burdensome  and  re- 
strictive regulations,  which,  however  common 
in  rude  and  irregular  times,  are  inconsistent 
with  constitutional  liberty,  yet  there  might  be 
special  conditions  and  circumstances  which 
brought  the  business  of  elevating  grain  within 
principles  which,  by  the  common  law  and  the 
practice  of  free  governments,  justified  legisla- 
tive control  and  regulation  in  the  particular 
case,  so  that  the  statute  would  be  constitution- 
al; that  the  control  which,  by  common  law 
and  by  statute,  was  exercised  over  common 
carriers,  was  conclusive  upon  the  point  that 
the  right  of  the  Legislature  to  regulate  the 
charges  for  services  in  connection  with  the  use 
of  property  did  not  depend  in  every  case  upon 
the  question  whether  there  was  a legal  monop- 
oly, or  whether  special  governmental  privileges 
or  protection  had  been  bestowed;  that  there 
were  elements  of  publicity  in  the  business  of 
elevating  grain  which  peculiarly  affected  it 
with  a public  interest;  that  those  elements 
were  found  in  the  nature  and  extent  of  the 
business,  its  relation  to  the  commerce  of  the 
state  and  country,  and  the  practical  monopoly 
enjoyed  by  those  engaged  in  it;  that  about 
120,000,000  bushels  of  grain  come  annually  to 
Buffalo  from  the  west ; that  the  business  of 
elevating  grain  at  Buffalo  is  connected  mainly 
with  lake  and  canal  transportation;  that  the 
grain  received  at  New  York  in  1887  by  way  of 
the  Erie  canal  and  Hudson  river,  during  the 
season  of  canal  navigation,  exceeded  46,000,000 
bushels,  an  amount  very  largely  in  excess  of 
the  grain  received  during  the  same  period  by 
rail  and  by  river  and  coastwise  vessels;  that  the 
elevation  of  that  grain  from  lake  vessels  to 
canal  boats  takes  place  at  Buffalo,  where  there 
are  thirty  or  forty  elevators,  stationary  and 
floating;  that  a large  proportion  of  the  surplus 
cereals  of  the  country  passes  through  the  ele- 
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vators  at  Buffalo  and  finds  its  way  through  the 
Erie  canal  and  Hudson  river  to  the  seaboard 
at  New  York,  whence  it  is  distributed  to  the 
markets  of  the  world;  that  the  business  of  ele- 
vating grain  is  an  incident  to  the  business  of 
transportation,  the  elevators  being  indispensa- 
ble instrumentalities  in  the  business  of  the 
common  carrier,  and  in  a broad  sense  perform- 
ing the  work  of  carriers,  being  located  upon  or 
adjacent  to  the  waters  of  the  state,  and  trans- 
ferring the  cargoes  of  grain  from  the  lake  ves- 
sels to  the  canal  boats,  or  from  the  canal  boats 
to  the  ocean  vessels,  and  thereby  performing 
an  essential  service  in  transportation;  that  by 
their  means  the  transportation  of  grain  by 
water  from  the  upper  lakes  to  the  seaboard  is 
rendered  possible;  that  the  business  of  elevat- 
ing grain  thus  has  a vital  relation  to  commerce 
in  one  of  its  most  important  aspects;  that  every 
excessive  charge  made  in  the  course  of  the 
transportation  of  grain  is  a tax  upon  commerce;, 
that  the  public  has  a deep  interest  that  no  ex- 
orbitant charges  shall  be  exacted  at  any  point, 
upon  the  business  of  transportation;  and  that 
whatever  impaired  the  usefulness  of  the  Erie 
canal  as  a highway  of  commerce  involved  the 
public  interest. 

The  Court  of  Appeals  said  that,  in  view  of 
the  foregoing  exceptional  circumstances,  the 
business  of  elevating  grain  was  affected  "with  a 
public  interest,  within  the  language  of  Lord 
Chief  Justice  Hale,  in  his  treatisq  De  Portibus 
Maris  (Harg.  Law  Tracts,  78);  that  the  case 
fell  within  the  principle  which  permitted  the 
Legislature  to  regulate  the  business  of  common 
carriers,  ferrymen  and  hackmen,  and  interest 
on  the  use  of  money;  that  the  underlying  prin- 
ciple was,  that  business  of  certain  kinds  holds 
such  a peculiar  relation  to  the  public  interest 
that  there  is  superinduced  upon  it  the  right  of 
public  regulation;  and  that  the  court  rested  the 
power  of  the  Legislature  to  control  and  regulate 
elevator  charges  upon  the  nature  and  extent  of 
the  business,  the  existence  of  a virtual  monop- 
oly, the  benefit  derived  from  the  Erie  canal’s, 
creating  the  business  and  making  it  possible, 
the  interest  to  trade  and  commerce,  the  relation 
of  the  business  to  the  property  and  welfare  of 
the  state,  and  the  practice  of  legislation  in  an- 
alogous cases,  collectively  creating  an  excep- 
tional case  and  justifying  legislative  regula- 
tion. 

The  opinion  further  said  that  the  criticism 
to  which  the  case  of  Munn  v.  Illinois  had  been 
subjected  proceeded  mainly  upon  a limited 
and  strict  construction  and  definition  of  the 
police  power;  that  there  was  little  reason,  un- 
der our  system  of  government,  for  placing  a. 
close  and  narrow  interpretation  on  the  police 
power,  or  restricting  its  scope  so  as  to  hamper 
the  legislative  power  in  dealing  with  the  vary- 
ing necessities  of  society  and  the  new  circum- 
stances as  they  arise  calling  for  legislative  in- 
tervention in  the  public  interest;  and  that  no 
serious  invasion  of  constitutional  guarantees 
by  the  Legislature  could  withstand  for  a long, 
time  the  searching  influence  of  public  opinion, 
which  was  sure  to  come  sooner  or  later  to  the 
side  of  law,  order,  and  justice,  however  it 
might  have  been  swayed  for  a time  by  passion 
or  prejudice,  or  whatever  aberrations  might 
have  marked  its  course. 

We  regard  these  views,  which  we  have  re- 
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ferred  to  as  announced  by  the  Court  of  Appeals 
of  New  York,  so  far  as  they  support  the 
validity  of  the  statute  in  question,  as  sound  and 
just. 

In  Munn  v.  Illinois,  the  Constitution  of  Illi- 
nois, adopted  in  1870,  provided  in  article  13, 
section  1,  as  follows:  “All  elevators  or  store- 

houses, where  grain  or  other  property  is  stored 
for  a compensation,  whether  the  property 
stored  be  kept  separated  or  not,  are  declared 
to  be  public  warehouses;”  and  the  Act  of 
the  Legislature  of  Illinois  approved  April 
25,  1871,  (Public  Laws  of  Illinois,  of  1871-72, 
p.  762,)  divided  public  warehouses  into  three 
classes,  prescribed  the  taking  of  a license  and 
the  giving  of  a bond,  and  fixed  a maximum 
charge,  for  warehouses  belonging  to  class  A, 
for  storing  and  handling  grain,  including  the 
cost  of  receiving  and  delivering,  and  imposed 
a fine  on  conviction  for  not  taking  the  license 
or  not  giving  the  bond.  Munn  and  Scott  were 
indicted,  convicted,  and  fined  for  not  taking 
out  the  license  and  not  giving  the  bond,  and 
for  charging  rates  for  storing  and  handling 
grain  higher  than  those  established  by  the  Act. 
Section  6 of  the  Act  provided  that  it  should  be 
the  duty  of  every  warehouseman  of  class  A to 
receive  for  storage  any  grain  that  might  be 
tendered  to  him.  Munn  and  Scott  were  the 
managers  and  lessees  of  a public  warehouse, 
such  as  was  named  in  the  statute.  The  Su- 
preme Court  of  Illinois  having  affirmed  the 
judgment  of  conviction  against  them,  on  the 
ground  that  the  statute  of  Illinois  was  a valid 
and  constitutional  enactment  ( Munn  v.  People, 
69  111.  80,)  they  sued  out  a writ  of  error  from 
this  court,  and  contended  that  the  provisions 
of  the  sections  of  the  statute  of  Illinois  which 
they  were  charged  with  having  violated  were 
repugnant  to  the  third  clause  of  § 8 of  article 
1,  and  the  sixth  clause  of  § 9 of  article  1,  of 
the  Constitution  of  the  United  States,  and  to 
the  5th  and  14th  Amendments  of  that  Consti- 
tution. 

This  court,  in  Munn  v.  Illinois , the  opinion 
being  delivered  by  Chief  Justice  Waite,  and 
there  being  a published  dissent  by  only  two 
justices,  considered  carefully  the  question  of 
the  repugnancy  of  the  Illinois  statute  to  the 
14th  Amendment.  It  said,  that  under  the 
powers  of  government  inherent  in  every  sover- 
eignty, “the  government  regulates  the  conduct 
of  its  citizens  one  towards  another,  and  the 
manner  in  which  each  shall  use  his  own  prop- 
erty, when  such  regulation  becomes  necessary 
for  the  public  good;”  and  that,  “in  their  ex- 
ercise it  has  been  customary  in  England  from 
time  immemorial,  and  in  this  country  from  its 
first  colonization,  to  regulate  ferries,  common 
carriers,  hackmen,  bakers,  millers,  wharfin- 
gers, inn-keepers,  etc.,  and  in  so  doing  to  fix 
a maximum  of  charge  to  be  made  for  services 
rendered,  accommodations  furnished,  and  ar- 
ticles sold.”  It  was  added:  “To  this  day, 

statutes  are  to  be  found  in  many  of  the  states 
upon  some  or  all  these  subjects;  and  we  think 
it  has  never  yet  been  successfully  contended 
that  such  legislation  came  within  any  of  the 
constitutional  prohibitions  against  interference 
with  private  property.”  It  announced  as  its 
conclusions  that,  down  to  the  time  of  the 
adoption  of  the  14th  Amendment,  it  was  not 
supposed  that  statutes  regulating  the  use,  or 
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even  the  price  of  the  use,  of  private  property 
necessarily  deprived  an  owner  of  his  prop- 
erty without  due  process  of  law;  that,  when 
private  property  was  devoted  to  a public 
use,  it  was  subject  to  public  regulation;  that 
Munn  and  Scott,  in  conducting  the  business  of 
their  warehouse,  pursued  a public  employ- 
ment and  exercised  a sort  of  public  office,  in 
the  same  sense  as  did  a common  carrier,  mil- 
ler, ferryman,  inn  keeper,  wharfinger,  baker, 
cartman,  or  hackney  coachman;  that  they 
stood  in  the  very  gateway  of  commerce  and 
took  toll  from  all  who  passed;  that  their  busi- 
ness tended  “to  a common  charge,”  and  had 
become  a thing  of  public  interest  and  use;  that 
the  toll  on  the  grain  was  a common  charge; 
and  that,  according  to  Lord  Chief  Justice  Hale, 
every  such  warehouseman,  “ought  to  be  under 
a public  regulation,  viz:”  that  he  “take  but 
reasonable  toll.” 

This  court  further  held,  in  Munnv.  Illinois , 
that  the  business  in  question  was  one  in  which 
the  whole  public  had  a direct  and  positive  in- 
terest; that  the  statute  of  Illinois  simply  ex- 
tended the  law  so  as  to  meet  a new  develop- 
ment of  commercial  progress;  that  there  was 
no  attempt  to  compel  the  owners  of  the  ware- 
houses to  grant  the  public  an  interest  in  their 
property,  but  to  declare  their  obligations  if 
they  used  it  in  that  particular  manner;  that 
it  mattered  not  that  Munn  and  Scott  had  built 
their  warehouses  and  established  their  business 
before  the  regulations  complained  of  were 
adopted;  that  the  property  being  clothed  with 
a public  interest,  what  was  a reasonable  com- 
pensation for  its  use  was  not  a judicial,  but  a 
legislative  question ; that,  in  countries  where  the 
common  law  prevailed,  it  had  been  customary 
from  time  immemorial  for  the  Legislature  to 
declare  what  should  be  a reasonable  compen- 
sation under  such  circumstances,  or  to  fix  a 
maximum  beyond  which  any  charge  made 
would  be  unreasonable;  that  the  warehouses  of 
Munn  and  Scott  were  situated  in  Illinois  and 
their  business  was  carried  on  exclusively  in 
that  state;  that  the  warehouses  were  no  more 
necessarily  a part  of  commerce  itself  than  the 
dray  or  the  cart  by  which,  but  for  them,  grain 
would  be  transferred  from  one  railroad  station 
to  another;  that  their  regulation  was  a thing 
of  domestic  concern;  that,  until  Congress  acted 
in  reference  to  their  interstate  relations,  the 
state  might  exercise  all  the  powers  of  govern- 
ment over  them,  even  though  in  so  doing  it 
might  operate  indirectly  upon  commerce  out- 
side its  immediate  jurisdiction;  and  that  the 
provision  of  § 9 of  article  1 of  the  Constitution 
of  the  United  States  operated  only  as  a limita- 
tion of  the  powers  of  Congress,  and  did  not 
affect  the  state  in  the  regulation  of  their  do- 
mestic affairs.  The  final  conclusion  of  the 
court  was,  that  the  Act  of  Illinois  was  not  re- 
pugnant to  the  Constitution  of  the  United 
States;  and  the  judgment  was  affirmed. 

In  Sinking  Fund  Cases,  99  U.  S.  700,  747  [25: 
496,  511],  Mr.  Justice  Bradley,  who  was  one 
of  the  justices  who  concurred  in  the  opinion 
of  the  court  in  Munn  v.  Illinois,  speaking  of 
that  case,  said:  “The  inquiry  there  was  as  to 

the  extent  of  the  police  power  in  cases  where 
the  public  interest  is  affected;  and  we  held  that 
when  an  employment  or  business  becomes  a 
matter  of  such  public  interest  and  importance 
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as  to  create  a common  charge  or  burden  upon 
the  citizen;  in  other  words,  when  it  becomes  a 
practical  monopoly,  to  which  the  citizen  is 
compelled  to  resort,  and  by  means  of  which  a 
tribute  can  be  exacted  from  the  community, — 
it  is  subject  to  regulation  by  the  legislative  pow- 
er." Although  this  was  said  in  a dissenting 
opinion  in  Sinking  Fund  Gases,  it  shows  what 
Mr.  Justice  Bradley  regarded  as  the  principle 
of  the  decision  in  Munn  v.  Illinois. 

In  Spring  Valley  Water  Works  v.  Schottler,  110 
IT.  S.  347,  354  [28:  173,  176],  this  court  said: 
“That  it  is  within  the  power  of  the  govern- 
ment to  regulate  the  prices  at  which  water 
shall  be  sold  by  one  who  enjoys  a virtual  mo- 
nopoly of  the  sale,  we  do  not  doubt.  That 
question  is  settled  by  what  was  decided  on  full 
considered  in  Munn  v.  Illinois,  94  U.  S.  113 
[24:  77].  As  we  said  in  that  case,  such  regu- 
lations do  not  deprive  a person  of  his  property 
without  due  process  of  law.” 

In  Wabash,  St.  L.  & P.  R.  Co.  v.  Illinois, 
118  U.  S.  557,  569  [30:  244,  248],  Mr.  Justice 
Miller,  who  had  concurred  in  the  judgment  in 
Munn  v.  Illinois,  referred,  in  delivering  the 
opinion  of  the  court,  to  that  case,  and  said: 
“That  case  presented  the  question  of  a private 
citizen,  or  unincorporated  partnership,  engaged 
in  the  warehousing  business  in  Chicago,  free 
from  any  claim  of  right  or  contract  under  an 
Act  of  incorporation  of  any  state  whatever, 
and  free  from  the  question  of  continuous  trans- 
portation through  several  states.  And  in  that 
case  the  court  was  presented  with  the  question, 
which  it  decided,  whether  anyone  engaged  in 
a public  business,  in  which  all  the  public  had 
a right  to  require  his  service,  could  be  regula- 
ted by  acts  of  the  Legislature  in  the  exercise  of 
this  public  function  and  public  duty,  so  far  as  to 
limit  the  amount  of  charges  that  should  be 
made  for  such  services.” 

In  Dow  v.  Beidelman , 125  U.  S.  680,  686  [31: 
841,  842],  it  was  said  by  Mr.  Justice  Gray,  in 
delivering  the  opinion  of  the  court,  that  in 
Munn  v.  Illinois  the  court,  after  affirming  the 
doctrine  that  by  the  common  law  carriers  or 
other  persons  exercising  a public  employment 
could  not  charge  more  than  a reasonable  com- 
pensation for  their  services,  and  that  it  is  with- 
in the  power  of  the  Legislature  “to  declare 
what  shall  be  a reasonable  compensation  for 
such  services,  or,  perhaps  more  properly 
speaking,  to  fix  a maximum  beyond  which  any 
charge  made  would  be  unreasonable,”  said 
that  to  limit  the  rate  of  charges  for  services 
rendered  in  the  public  employment,  or  for  the 
use  of  property  in  which  the  public  has  an  in- 
terest, was  only  changing  a regulation  which 
existed  before,  and  established  no  new  princi- 
ple in  the  law,  but  only  gave  a new  effect  to  an 
old  one. 

In  Chicago,  M.  & St.  P.  R.  Co.  v.  Minnesota, 
134  U.  S.  418,  461  [33:  970,  983],  it  was  said 
by  Mr.  Justice  Bradley,  in  his  dissenting  opin- 
ion, in  which  Mr.  Justice  Gray  and  Mr.  Jus- 
tice Lamar  concurred,  that  the  decision  of  the 
court  in  that  case  practically  overruled  Munn 
v.  Illinois;  but  the  opinion  of  the  court  did  not 
say  so,  nor  did  it  refer  to  Munn  v.  Illinois; 
and  we  are  of  opinion  that  the  decision  in 
the  case  in  134  U.  S.  is,  as  will  be  hereafter 
shown,  quite  distinguishable  from  the  present 
cases. 
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It  is  thus  apparent  that  this  court  has  ad- 
hered to  the  decision  in  Munn  v.  Illinois  and  to 
the  doctrines  announced  in  the  opinion  of  the 
court  in  that  case;  and  those  doctrines  have 
since  been  repeatedly  enforced  in  the  decisions 
of  the  courts  of  the  states. 

In  Lake  Shore  & M.  S.  R.  Co.  v.  Cincinnati , 
S.  & C.  R.  Co.,  30  Ohio  St.  604,  616,  in  1877,  it 
was  said,  citing  Munn  v.  Illinois:  “When 

the  owner  of  property  devotes  it  to  a public 
use,  he,  in  effect,  grants  to  the  public  an  in- 
terest in  such  use,  and  must,  to  the  extent  of 
the  use,  submit  to  be  controlled  by  the  public, 
for  the  common  good,  as  long  as  he  maintains 
the  use.”  That  was  a decision  by  the  Supreme 
Court  Commission  of  Ohio. 

In  State  v.  Columbus  Gas-Light  & C.  Co.,  34 
Ohio  St.  572,  582,  in  1878,  Munn  v.  Illinois 
was  cited  with  approval,  as  holding  that  where 
the  owner  of  property  devotes  it  to  a use  in 
which  the  public  have  an  interest,  he  in  effect 
grants  to  the  public  an  interest  in  such  use, 
and  must,  to  the  extent  of  that  interest,  submit 
to  be  controlled  by  the  public,  for  the  com- 
mon good,  so  long  as  he  maintains  the  use;  and 
the  court  added  that  in  Munn  v.  Illinois  the 
principle  was  applied  to  warehousemen  en- 
gaged in  received  and  storing  grain;  that  it 
was  held  that  their  rates  of  charges  were  subject 
to  legislative  regulation;  and  that  the  principle 
applied  with  greater  force  to  corporations 
when  they  were  invested  with  franchises  to  be 
exercised  to  subserve  the  public  interest. 

The  Supreme  Court  of  Illinois,  in  Rugglesv. 
People,  91  111.  256,  262,  in  1878,  cited  Munn  v. 
People,  69  111.  80,  which  was  affirmed  in  Munn 
v.  Illinois,  as  holding  that  it  was  competent 
for  the  general  assembly  to  fix  the  maximum 
charges  by  individuals  keeping  public  ware- 
houses for  storing,  handling,  and  shipping 
grain,  and  that,  too,  when  such  persons  had 
derived  no  special  privileges  from  the  state, 
but  were,  as  citizens  of  the  state,  exercising 
the  business  of  storing  and  handling  grain  for 
individuals. 

The  iSupreme  Court  of  Alabama,  in  Davis  v. 
State,  68  Ala.  58,  in  1880,  held  that  a stat- 
ute declaring  it  unlawful,  within  certain  coun- 
ties, to  transport  or  move,  after  sunset  and  be- 
fore sunrise  of  the  succeeding  day,  any  cotton 
in  the  seed,  but  permitting  the  owner  or  pur- 
chaser to  remove  it  from  the  field  to  a place  of 
storage,  was  not  unconstitutional.  Against 
the  argument  that  the  statute  was  such  a des- 
potic interference  with  the  rights  of  private 
property  as  to  be  tantamount,  in  its  practical 
effect,  to  a deprivation  of  ownership  “without 
due  process  of  law,”'  the  court  said  that  the 
statute  sought  only  to  regulate  and  control  the 
transportation  of  cotton  in  one  particular  con- 
dition of  it,  and  was  a mere  police  regulation, 
to  which  there  was  no  constitutional  objection, 
citing  Munn  v.  Illinois.  It  added,  that  the 
object  of  the  statute  was  to  regulate  traffic  in 
the  staple  agricultural  product  of  the  state,  so 
as  to  prevent  a prevalent  evil,  which,  in  the 
opinion  of  the  law  making  power,  might  do 
much  to  demoralize  agricultural  labor  and  to 
destroy  the  legitimate  profits  of  agricultural 
pursuits,  to  the  public  detriment,  at  least  with- 
in the  specified  territory. 

In  Baker  v.  State,  54  Wis.  368,  373,  in  1832, 
Munn  v.  Illinois  was  cited  with  approval  by 
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the  Supreme  Court  of  Wisconsin,  as  holding 
that  the  Legislature  of  Illinois  had  power  to 
regulate  public  warehouses,  and  the  warehous- 
ing and  inspection  of  grain  within  that  state, 
and  to  enforce  its  regulations  by  penalties,  and 
that  such  legislation  was  not  in  conflict  with 
any  provision  of  the  Federal  Constitution. 

The  Court  of  Appeals  of  Kentucky,  in  1882, 
in  Nash  v.  Page,  80  Ky.  539,  545,  cited  Munn 
v.  Illinois,  as  applicable  to  the  case  of  the  pro- 
prietors of  tobacco  warehouses  in  the  city  of 
Louisville,  and  held  that  the  character  of  the 
business  of  the  tobacco  warehousemen  was 
that  of  a public  employment,  such  as  made 
them  subject,  in  their  charges  and  their  mode 
of  conducting  business,  to  legislative  regula- 
tion and  control,  as  having  a practical  monop- 
oly of  the  sales  of  tobacco  at  auction. 

In  1884,  the  Supreme  Court  of  Pennsylvania, 
in  Girard  Pt.  Storage  Co.  v.  Sovthwark  Foun- 
dry Co.  105  Pa.  248,  252,  cited  Munn  v.  Illinois 
as  involving  the  rights  of  a private  person,  and 
said  that  the  principle  involved  in  the  ruling 
of  this  court  was,  that  where  the  owner  of 
such  property  as  a warehouse  devoted  it  to  a 
use  in  which  the  public  had  an  interest,  he  in 
effect  granted  to  the  public  an  interest  in  such 
use,  and  must,  therefore,  to  the  extent  thereof, 
submit  to  be  controlled  by  the  public  for  the 
common  good,  as  long  as  he  maintained  that 
use. 

In  Sawyer  v.  Davis,  136  Mass.  239,  in  1884, 
the  Supreme  Judicial  Court  of  Massachusetts 
said  that  nothing  is  better  established  than  the 
power  of  the  Legislature  to  make  what  are 
called  police  regulations,  declaring  in  what 
manner  property  shall  be  used  and  enjoyed 
and  business  carried  on,  with  a view  to  the 
good  order  and  benefit  of  the  community,  even 
though  they  may  interfere  to  some  extent  with 
the  full  enjoyment  of  private  property,  and  al- 
though no  compensation  is  given  to  a person 
so  inconvenienced;  and  Munn  v.  Illinois  was 
cited  as  holding  that  the  rules  of  the  common 
law  which  had  from  time  to  time  been  estab- 
lished, declaring  or  limiting  the  right  to  use  or 
enjoy  property,  might  themselves  be  changed 
as  occasion  might  require. 

The  Supreme  Court  of  Indiana,  in  1885,  in 
Brechbill  v.  Randall,  102  Ind.  528,  2 West. 
Rep.  731,  held  that  a statute  was  valid  which 
required  persons  selling  patent  rights  to  file 
with  the  clerk  of  the  county  a copy  of  the 
patent,  with  an  affidavit  of  genuineness  and 
authority  to  sell,  on  the  ground  that  the  State 
•had  power  to  make  police  regulations  for  the 
protection  of  its  citizens  against  fraud  and  im- 
position; and  the  court  cited  Munn  v.  Illinois 
as  authority. 

The  Supreme  Court  of  Nebraska,  in  1885,  in 
Webster  Telephone  Case,  17  Neb.  126,  held  that 
when  a corporation  or  person  assumed  and 
undertook  to  supply  a public  demand,  made 
necessary  by  the  requirements  of  the  commerce 
of  the  country,  such  as  a public  telephone, 
such  demand  must  be  supplied  to  all  alike, 
without  discrimination;  and  Munn  v.  Illinois 
was  cited  by  the  prevailing  party  and  by  the 
court.  The  defendant  was  a corporation,  and 
had  assumed  to  act  in  a capacity  which  was  to 
a great  extent  public,  and  had  undertaken  to 
satisfy  a public  want  or  necessity,  although  it 
did  not  possess  any  special  privileges  by  statute 
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or  any  monopoly  of  business  in  a given  terri 
tory;  yet  it  was  held  that,  from  the  very  nature 
and  character  of  its  business,  it  had  a monop- 
oly of  the  business  which  it  transacted.  The 
court  said  that  no  statute  had  been  deemed 
necessary  to  aid  the  courts  in  holding  that 
where  a person  or  company  undertook  to  sup- 
ply a public  demand,  which  was  “affected 
with  a public  interest,”  it  must  supply  all 
alike  who  occupied  a like  situation,  and  not  dis- 
criminate in  favor  of  or  against  any. 

In  Stone  v.  Yazoo  & M.  V.  11.  Co.,  62  Miss. 
607,  639,  the  Supreme  Court  of  Mississippi,  in 
1885,  cited  Munn  v.  Illinois  as  deciding  that 
the  regulation  of  warehouses  for  the  storage  of 
grain,  owned  by  private  individuals,  and  situ- 
ated in  Illinois,  was  a thing  of  domestic  con- 
cern and  pertained  to  the  state,  and  as  affirm- 
ing the  right  of  the  state  to  regulate  the 
business  of  one  engaged  in  a public  employ- 
ment therein,  although  that  business  consisted 
in  storing  and  transferring  immense  quantities 
of  grain  in  its  transit  from  the  fields  of  pro- 
duction to  the  markets  of  the  world. 

In  Ilockettv.  State,  105  Ind.  250,  258,  2 West. 
Rep.  764,  in  1885,  the  Supreme  Court  of 
Indiana  held  that  a statute  of  the  state  which 
prescribed  the  maximum  price  which  a tele- 
phone company  should  charge  for  the  use  of 
its  telephones  was  constitutional,  and  that  in 
legal  contemplation  all  the  instruments  and 
appliances  used  by  a telephone  company  in  the 
transaction  of  its  business  were  devoted  to  a 
public  use,  and  the  property  thus  devoted  be- 
came a legitimate  subject  of  legislative  regula- 
tion. It  cited  Munn  v.  Illinois  as  a leading 
case  in  support  of  that  proposition,  and  said 
that  although  that  case  had  been  the  subject  of 
comment  and  criticism,  its  authority  as  a prec- 
edent remained  unshaken.  This  doctrine 
was  confirmed  in  Central  JJ.  Teleph.  Co.  v. 
State,  106  Ind.  1,  2 West.  Rep.  773,  in  the 
same  year,  and  in  Central  U.  Teleph.  Co.  v. 
State,  118  Ind.  194,  207,  in  1888,  in  which  lat- 
ter case  Munn  v.  Illinois  was  cited  by  the  court. 

In  Chesapeake  & P.  Teleph.  Co.  v.  Baltimore 
& O.  Teleg.  Co.,  66  Md.  399,  414,  in  1886,  it  was 
held  that  the  telegraph  and  the  telephone  were 
public  vehicles  of  intelligence,  and  those  who 
owned  or  controlled  them  could  no  more  refuse 
to  perform  impartially  the  functions  which 
they  had  assumed  to  discharge  than  a railway 
company,  as  a common  carrier,  could  right- 
fully refuse  to  perform  its  duty  to  the  public; 
and  that  the  Legislature  of  the  state  had  full 
power  to  regulate  the  services  of  telephone 
companies,  as  to  the  parties  to  whom  facilities 
should  be  furnished.  The  court  cited  Munn 
v.  Illinois,  and  said  that  it  could  no  longer  be 
controverted  that  the  Legislature  of  a state  had 
full  power  to  regulate  and  control,  at  least 
within  reasonable  limits,  public  employments 
and  property  used  in  connection  therewith; 
that  the  operation  of  the  telegraph  and  the 
telephone  in  doing  a general  business  was  a 
public  employment,  and  the  instruments  and 
appliances  used  were  property  devoted  to  a 
public  use  and  in  which  the  public  had  an  in- 
terest; and  that,  such  being  the  case,  the  owner 
of  the  property  thus  devoted  to  public  use 
must  submit  to  have  that  use  and  employment 
regulated  by  public  authority  for  the  common 
good. 
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In  the  Court  of  Chancery  of  New  Jersey,  in 
1889,  in  Delaware  L.  & W.  R.  R.  Co.  v.  Cen- 
tral Stockyard  & T.  Co.,  45  N.  J.  Eq.  50,  60, 
it|w»s  held  that  the  Legislature  had  power  to 
declare  what  services  warehousemen  should 
render  to  the  public,  and  to  fix  the  compensa- 
tion that  might  be  demanded  foe  such  services; 
and  the  court  cited  Munn  v.  Rlinois  as  proper- 
ly holding  that  warehouses  for  the  storage  of 
grain  must  be  regarded  as  so  far  public  in  their 
nature  as  to  be  subject  to  legislative  control, 
and  that  when  a citizen  devoted  his  property 
to  a use  in  which  the  public  had  an  interest,  he 
in  effect  granted  to  the  public  an  interest  in 
that  use,  and  rendered  himself  subject  to  con- 
trol, in  that  use,  by  the  body  politic. 

In  Zanesville  v.  Zanesville  Gas  Light  Co. , 47 
Ohio  St.  1,  in  1889,  it  was  said  by  the  Supreme 
Court  of  Ohio  that  the  principle  was  well  es- 
tablished, that  where  the  owner  of  property 
devotes  it  to  a use  in  which  the  public  have  an 
interest,  he  in  effect  grants  to  the  public  an  in- 
terest in  such  use,  and  must  to  the  extent  of 
that  interest  submit  to  be  controlled  by  ‘the 
public  for  the  common  good,  as  long  as  he 
maintains  the  use;  and  that  such  was  the 
point  of  the  decision  in  Munn  v.  Illinois. 

We  must  regard  the  principle  maintained  in 
Munn  v.  Illinois  as  firmly  established;  and  we 
think  it  covers  the  present  cases,  in  respect  to 
the  charge  for  elevating,  receiving,  weighing 
and  discharging  the  grain,  as  well  as  in  respect 
to  the  charge  for  trimming  and  shoveling  to 
the  leg  of  the  elevator  when  loading,  and 
trimming  the  cargo  when  loaded.  If  the 
shovelers  or  scoopers  chose,  they  might  do  the 
shoveling  by  hand,  or  might  use  a steam- 
shovel.  A steam  shovel  is  owned  by  the  eleva- 
tor owner,  and  the  power  for  operating  it  is 
furnished  by  the  engine  of  the  elevator;  and  if 
the  scooper  uses  the  steam  shovel,  he  pays  the 
elevator  owner  for  the  use  of  it. 

The  answer  to  the  suggestion  that  by  the 
statute  the  elevator  owner  is  forbidden  to  make 
any  profit  from  the  business  of  shoveling  to  the 
leg  of  the  elevator  is  that  made  by  the  Court 
of  Appeals  of  New  York  in  the  case  of  Budd, 
that  the  words  “ actual  cost,”  used  in  the  stat- 
ute, were  intended  to  exclude  any  charge  by 
the  elevator  owner,  beyond  the  sum  specified 
for  the  use  of  his  machinery  in  shoveling  and 
the  ordinary  expenses  of  operating  it,  and  to 
confine  the  charge  to  the  actual  cost  of  the 
outside  labor  required  for  trimming  and  bring- 
ing the  grain  to  the  leg  of  the  elevator;  and 
that  the  purpose  of  the  statute  could  be  easily 
evaded  and  defeated  if  the  elevator  owner 
was  permitted  to  separate  the  services,  and  to 
charge  for  the  use  of  his  steam  shovel  any  sum 
which  might  be  agreed  upon  between  himself 
and  the  shovelers’  union,  and  thereby,  under 
color  of  charging  for  the  use  of  his  steam 
shovel,  to  exact  of  the  carrier  a sum  for  elevat- 
ing beyond  the  rate  fixed  by  the  statute. 

We  are  of  opinion  that  the  Act  of  the  Legis- 
lature of  New  York  is  not  contrary  to  the  14th 
Amendment  to  the  Constitution  of  the  United 
States,  and  does  not  deprive  the  citizen  of  his 
property  without  due  process  of  law;  that  the 
Act,  in  fixing  the  maximum  charges  which  it 
specifies,  is  not  unconstitutional,  nor  is  it  so  in 
limiting  the  charge  for  shoveling  to  the  actual 
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cost  thereof;  and  that  it  is  a proper  exercise  of 
the  police  power  of  the  state. 

On  the  testimony  in  the  cases  before  us  the 
business  of  elevating  grain  is  a business  charged 
with  a public  interest,  and  those  who  carry  it 
on  occupy  a relation  to  the  community  anal- 
ogous to  that  of  common  carriers.  The  ele- 
vator owner,  in  fact,  retains  the  grain  in  his 
custody  for  an  appreciable  period  of  time,  be- 
cause he  receives  it  into  his  custody,  weighs  it, 
and  then  discharges  it,  and  his  employment  is 
thus  analogous  to  that  of  a warehouseman. 
In  the  actual  state  of  the  business  the  passage 
of  the  grain  to  the  city  of  New  York  and  other 
places  on  the  seaboard  would,  without  the  use 
of  elevators,  be  practically  impossible.  The 
elevator  at  Buffalo  is  a link  in  the  chain  of 
transportation  to  the  seaboard,  and  the  elevator 
in  the  harbor  of  New  York  is  a like  link  in  the 
transportation  abroad  by  sea.  The  charges 
made  by  the  elevator  influence  the  price  of 
grain  at  the  point  of  destination  on  the  sea- 
board, and  that  influence  extends  to  the  prices 
of  grain  at  the  places  abroad  to  which  it  goes. 
The  elevator  is  devoted  by  its  owner,  who  en- 
gages in  the  business,  to  a use  in  which  the 
public  has  an  interest,  and  he  must  submit  to 
be  controlled  by  public  legislation  for  the  com- 
mon good. 

It  is  contended  in  the  briefs  for  the  plaintiffs 
in  error  in  the  Annan  and  Pinto  cases,  that  the 
business  of  the  relators  in  handling  grain  was 
wholly  private,  and  not  subject  to  regulation 
bylaw;  and  that  they  had  received  from  the 
state  no  charter,  no  privileges  and  no  immu- 
nity, and  stood  before  the  law  on  a footing 
with  the  laborers  they  employed  to  shovel 
grain,  and  were  no  more  subject  to  regulation 
than  any  other  individual  in  the  community. 
But  these  same  facts  existed  in  Munn  v.  Illi- 
nois. In  that  case,  the  parties  offending  were 
private  individuals,  doing  a private  business, 
without  any  privilege  or  monopoly  granted  to 
them  by  the  state.  Not  only  is  the  business 
of  elevating  grain  affected  with  a public  inter- 
est, but  the  records  show  that  it  is  an  actual 
monopoly,  besides  being  incident  to  the  busi- 
ness of  transportation  and  to  that  of  a common 
carrier,  and  thus  of  a quasi  public  character. 
The  Act  is  also  constitutional  as  an  exercise  of 
the  police  power  of  the  state. 

So  far  as  the  statute  in  question  is  a regula- 
tion of  commerce,  it  is  a regulation  of  com- 
merce only  on  the  waters  of  the  state  of  New 
York.  It  operates  only  within  the  limits  of 
that  state,  and  is  no  more  obnoxious  as  a reg- 
ulation of  interstate  commerce  than  was  the 
statute  of  Illinois  in  respect  to  warehouses,  in 
Munn  v.  Rlinois.  It  is  of  the  same  character 
with  navigation  laws  in  respect  to  navigation 
within  the  state,  and  laws  regulating  wharfage 
rates  within  the  state  and  other  kindred  laws. 

It  is  further  contended  that,  under  the  de- 
cision of  this  court  in  Chicago , M.  & St.  P.  R. 
Co.  v.  Minnesota,  134  U.  S.  418  [33:  970],  the 
fixing  of  elevator  charges  is  a judicial  question, 
as  to  whether  they  are  reasonable  or  not;  that 
the  statute  must  permit  and  provide  for  a judi- 
cial settlement  of  the  charges;  and  that,  by  the 
statute  under  consideration,  an  arbitrary  rate 
is  fixed  and  all  inquiry  is  precluded  as  to 
whether  that  rate  is  reasonable  or  not. 
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But  this  is  a misapprehension  of  the  decision 
of  this  court  in  the  case  referred  to.  In  that 
case,  the  Legislature  of  Minnesota  had  passed  an 
Act  which  established  a railroad  and  warehouse 
commission,  and  the  Supreme  Court  of  that 
State  had  interpreted  the  Act  as  providing 
that  the  rates  of  charges  for  the  transportation 
of  property  by  railroads,  recommended  and 
published  by  the  commission,  should  be  final 
and  conclusive  as  to  what  were  equal  and  rea- 
sonable charges,  and  that  there  could  be  no 
judicial  inquiry  as  to  the  reasonableness  of  such 
rates.  A railroad  company,  in  answer  to  an 
application  for  a mandamus,  contended  that 
such  rates  in  regard  to  it  were  unreasonable, 
and,  as  it  was  not  allowed  by  the  state  court  to 
put  in  testimony  in  support  of  its  answer,  on 
the  question  of  the  reasonableness  of  such 
rates,  this  court  held  that  the  statute  was  in 
conflict  with  the  Constitution  of  the  United 
States, as  depriving  the  company  of  its  proper- 
ty without  due  process  of  law,  and  depriving 
it  of  the  equal  protection  of  the  laws.  That 
was  a very  different  case  from  one  under  the 
statute  of  New  York  in  question  here,  for  in 
this  instance  the  rate  of  charges  is  fixed  directly 
by  the  Legislature.  See  Spencer  v.  Merchant , 
125  U.  S.  345.  356  [31:  763,  767].  What 
was  said  in  the  opinion  of  the  court  in  134  U. 
S.  had  reference  only  to  the  case  then  before 
the  court,  and  to  charges  fixed  by  a commis- 
sion appointed  under  an  Act  of  the  Legislature, 
under  a Constitution  of  the  state  which  pro- 
vided that  all  corporations,  being  common 
carriers,  should  be  bound  to  carry  “on  equal 
and  reasonable  terms,”  and  under  a statute 
which  provided  that  all  charges  made  by  a 
common  carrier  for  the  transportation  of  pas- 
sengers or  property  should  be  “equal  and  rea- 
sonable.” 

What  was  said  in  the  opinion  in  134  U.  S., 
as  to  the  question  of  the  reasonableness  of  the 
rate  of  charge  being  one  for  judicial  investiga- 
tion, had  no  reference  to  a case  where  the  rates 
are  prescribed  directly  by  the  Legislature. 
Not  only  was  that  the  case  in  the  statute  of 
Illinois  in  Munn  v.  Illinois , but  the  doctrine 
was  laid  down  by  this  court  in  Wabash,  St.  L.  & 

P.  R.  Go.  v.  Illinois,  118  U.  S.  557,  568  [30: 
244,  248],  that  it  was  the  right  of  a state  to 
establish  limitations  upon  the  power  of  railroad 
companies  to  fix  the  price  at  which  they  would 
carry  passengers  and  freight,  and  that  the 
question  was  of  the  same  character  as  that  in- 
volved in  fixing  the  charges  to  be  made  by 
persons  engaged  in  the  warehousing  business. 
So.  too,  in  Dow  v.  Beidelman,  125  tJ.  S.  680, 
686  [31:  841,  84.2],  it  was  said  that  it  was  with- 
in the  power  of  the  Legislature  to  declare  what 
should  be  a reasonable  compensation  for  the 
services  of  persons  exercising  a public  em- 
ployment, or  to  fix  a maximum  beyond  which 
any  charge  made  would  be  unreasonable. 

But  in  Dow  v.  Beidelman , after  citing  Munn 
v.  Illinois,  94  U.  S.  113  [24:  77];  Chicago,  B.  & 

Q.  B.  Co.  v.  Iowa,  94  U.  S.  155,  161,  162  [24: 
94,  95];  Peik  v.  Chicago  &,  N.  W.  R.  Co.  94 
U.  S.  164.  178  [24:  97,  99];  Chicago  M.  & St. 
P.  R.  Co.  v.  Ackley,  94  U.  S.  i79  [24:  99]; 
Winona  & St.  P.  R.  Co.  v.  Blake,  94  U.  S.  180 
"24:  99];  Stone  v.  Wisconsin,  94  U.  S.  181 
’24:  102];  Buggies  v.  Illinois,  108  U.  S.  526 
27:  812] ; Illinois  Cent.  R.  Co.  v.  Illinois, 
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108  U.  S.  541  [27:  818];  Stone  v.  Farmers  L. 
& T.  Co.  116  U.  S.  307  [29:  636];  Stone  v.  Illi- 
nois Cent.R.  Co.  116  U.  S.  347  [29:  650],  and 
Stone  v.  New  Orleans  & N.  E.  R.  Co.  116  U. 
S.  352  [29:  651],  as  recognizing  the  doctrine 
that  the  Legislature  may  itself  fix  a maximum 
beyond  which  any  charge  would  be  unreason- 
able, in  respect  to  services  rendered  in  a public 
employment,  or  for  the  use  of  property  in 
which  the  public  has  an  interest,  subject  to 
the  proviso  that  such  power  of  limitation  or 
regulation  is  not  without  limit,  and  is  not  a 
power  to  destroy,  or  a power  to  compel  the 
doing  of  the  services  without  reward,  or  to 
take  private  property  for  public  use  without 
just  compensation  or  without  due  process  of 
law,  the  court  said  that  it  had  no  means,  “ if 
it  would  under  any  circumstances  have  the 
power,”  of  determining  that  the  rate  fixed  by 
the  Legislature  in  that  case  was  unreasonable, 
and  that  it  did  not  appear  that  there  had  been 
any  such  confiscation  of  property  as  amounted 
to  a taking  of  it  without  due  process  of  law, 
or  that  there  had  been  any  denial  of  the  equal 
protection  of  the  laws. 

In  the  cases  before  us,  the  records  do  not 
show  that  the  charges  fixed  by  the  statute  are 
unreasonable,  or  that  property  has  been  taken 
without  due  process  of  law,  or  that  there  has 
been  any  denial  of  the  equal  protection  of  the 
laws;  even  if  under  any  circumstances  we 
could  determine  that  the  maximum  rate  fixed 
by  the  Legislature  was  unreasonable. 

In  Georgia  R.  <£  Bkg.  Co.  v.  Smith,  128  U. 
S.  174,  179  [32:377,  380],  in  the  opinion  of 
the  court,  delivered  by  Mr.  Justice  Field,  it 
was  said  that  this  court  had  adjudged  in  num- 
erous instances  that  the  Legislature  of  a state 
had  the  power  to  prescribe  the  charges  of  a 
railroad  company  for  the  carriage  of  persons 
and  merchandise  within  its  limits,  in  the  ab- 
sence of  any  contract  to  the  contrary,  subject 
to  the  limitation  that  the  carriage  is  not  re- 
quired without  reward,  or  upon  conditions 
amounting  to  the  taking  of  property  for  pub- 
lic use  without  just  compensation,  and  that 
what  is  done  does  not  amount  to  a regulation 
of  foreign  or  interstate  commerce. 

It  is  further  contended  for  the  plaintiffs  in 
error  that  the  statute  in  question  violates  the 
14th  Amendment,  because  it  takes  from  the  ele- 
vator owners  the  equal  protection  of  the  laws, 
in  that  it  applies  only  to  places  which  have 
130,000  population  or  more,  and  does  not  ap- 
ply to  places  which  have  less  than  130,000 
population,  and  thus  operates  against  elevator 
owners  in  the  larger  cities  of  the  state.  The 
law  operates  equally  on  all  elevator  owners  in 
places  having  130,000  population  or  more;  and 
we  do  not  perceive  how  they  are  deprived  of 
the  equal  protection  of  the  laws,  within  the 
meaning  of  the  14th  Amendment. 

Judgments  affirmed. 

Mr.  Justice  Brewer  dissenting: 

I dissent  from  the  opinion  and  judgment  in 
these  cases.  The  main  proposition  upon  which 
they  rest  is,  in  my  judgment,  radically  un- 
sound. It  is  the  doctrine  of  Munn  v.  Illinois, 
94  U.  S.  113  [24:77],  reaffirmed.  That  is,  as 
declared  in  the  syllabus  and  stated  in  the  opin- 
ion in  that  case:  “When,  therefore,  one  de- 

votes his  property  to  a use  in  which  the  public 
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has  an  interest,  he,  in  effect,  grants  to  the  pub- 
lic an  interest  in  that  use,  and  must  submit  to 
be  controlled  by  the  public  for  the  common 
good,  to  the  extent  of  the  interest  he  has  thus 
created.”  The  elaborate  discussions  of  the 
question  in  the  dissenting  opinions  in  that  case, 
and  the  present  cases  when  under  considera- 
tion in  the  Court  of  Appeals  of  the  state  of 
New  York,  seem  to  forbid  anything  more  than 
a general  declaration  of  dissent.  The  vice  of 
the  doctrine  is,  that  it  places  a public  interest 
in  the  use  of  property  upon  the  same  basis  as 
a public  use  of  property.  Property  is  devoted 
to  a public  use  when,  and  only  when,  the  use 
is  one  which  the  public  in  its  organized  capac- 
ity, to  wit,  the  state,  has  a right  to  create  and 
maintain,  and,  therefore,  one  which  all  the 
public  have  a right  to  demand  and  share  in. 
The  use  is  public,  because  the  public  may 
create  it,  and  the  individual  creating  it  is  doing 
thereby  and  pro  ianto  the  work  of  the  state. 
The  creation  of  all  highways  is  a public  duty. 
Railroads  are  highways.  . The  state  may  build 
them.  If  an  individual  does  that  work,  he  is 
pro  tanio  doing  the  work  of  the  state.  He 
devotes  his  property  to  a public  use.  The 
state  doing  the  work  fixes  the  price  for  the 
use.  It  does  not  lose  the  right  to  fix  the  price, 
because  an  individual  voluntarily  undertakes 
to  do  the  work.  But  this  public  use  is  very 
different  from  a public  interest  in  the  use. 
There  is  scarcely  any  property  in  whose  use 
the  public  has  no  interest.  No  man  liveth  un- 
to himself  alone,  and  no  man’s  property  is 
beyond  the  touch  of  another’s  welfare.  Every- 
thing, the  manner  and  extent  of  whose  use 
affects  the  well-being  of  others,  is  property  in 
whose  use  the  public  has  an  interest.  Take, 
for  instance,  the  only  store  in  a little  village. 
All  the  public  of  that  village  are  interested  in 
it;  interested  in  the  quantity  and  quality  of 
the  goods  on  its  shelves,  and  their  prices,  in 
the  time  at  which  it  opens  and  closes,  and, 
generally,  in  the  way  in  which  it  is  managed; 
in  short,  interested  in  the  use.  Does  it  follow 
that  that  village  public  has  a right  to  control 
these  matters?  That  which  is  true  of  the  single 
small  store  in  the  village,  is  also  true  of  the 
largest  mercantile  establishment  in  the  great 
city.  The  magnitude  of  the  business  does  not 
change  the  principle.  There  may  be  more 
individuals  interested,  a larger  public,  but  still 
the  public.  The  country  merchant  who  has  a 
small  warehouse  in  which  the  neighboring 
farmers  are  wont  to  store  their  potatoes  and 
grain  preparatory  to  shipment  occupies  the 
same  position  as  the  proprietor  of  the  largest 
elevator  in  New  York.  The  public  has  in 
each  case  an  interest  in  the  use,  and  the  same 
interest,  no  more  and  no  less.  I cannot  bring 
myself  to  believe  that  when  the  owner  of  prop- 
erty has  by  his  industry,  skill,  and  money 
made  a certain  piece  of  his  property  of  large 
value  to  many  he  has  thereby  deprived  him- 
self of  the  full  dominion  over  it  which  he  had 
when  it  was  of  comparatively  little  value,  nor 
can  I believe  that  the  control  of  the  public 
over  one’s  property  or  business  is  at  all  de- 
pendent upon  the  extent  to  which  the  public 
is  benefited  by  it. 

Surely  the  matters  in  which  the  public  has 
the  most  interest,  are  the  supplies  of  food  and 
clothing;  yet  can  it  be  that  by  reason  of  this 
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interest  the  state  may  fix  the  price  at  which 
the  butcher  must  sell  his  meat,  or  the  vendor 
of  boots  and  shoes  his  goods?  Men  are  en- 
dowed by  their  Creator  with  certain  unalien- 
able rights,  “life,  liberty,  and  the  pursuit  of 
happiness;”  and  to  “secure,”  not  grant  or 
create,  these  rights  governments  are  instituted. 
That  property  which  a man  has  honestly  ac- 
quired he  retains  full  control  of,  subject  to 
these  limitations:  First,  that  he  shall  not  use 

it  to  his  neighbor’s  injury,  and  that  does  not 
mean  that  he  must  use  it  for  his  neighbor’s 
benefit;  second,  that  if  he  devotes  it  to  a public 
use,  he  gives  to  the  public  a right  to  control 
that  use;  and,  third,  that  whenever  the  public 
needs  require,  the  public  may  take  it  upon  pay- 
ment of  due  compensation. 

It  is  suggested  that  there  is  a monopoly,  and 
that  that  justifies  legislative  interference. 
There  are  two  kinds  of  monopoly;  one  of  law,, 
the  other  of  fact.  The  one  exists  when  ex- 
clusive privileges  are  granted.  Such  a mo- 
nopoly, the  law  which  creates  alone  can  break; 
and  being  the  creation  of  law,  justifies  legisla- 
tive control.  A monopoly  of  fact  any  one  can 
break,  and  there  is  no  necessity  for  legislative 
interference.  It  exists  where  anyone  by  his 
money  and  labor  furnishes  facilities  for  busi- 
ness which  no  one  else  has.  A man  puts  up 
in  a city  the  only  building  suitable  for  offices. 
He  has  therefore  a monopoly  of  that  business; 
but  it  is  a monopoly  of  fact,  which  anyone 
can  break  who,  with  like  business  courage  puts 
his  means  into  a similar  building.  Because  of 
the  monopoly  feature,  subject  thus  easily  to 
be  broken,  may  the  Legislature  regulate  the 
price  at  which  he  will  lease  his  offices?  So, 
here,  there  are  no  exclusive  privileges  given  to 
these  elevators.  They  are  not  upon  public 
ground.  If  the  business  is  profitable,  anyone 
can  build  another;  the  field  is  open  for  all  the 
elevators,  and  all  the  competition  that  may  be 
desired.  If  there  be  a monopoly,  it  is  one  of 
fact  and  not  of  law,  and  one  which  any  indi- 
vidual can  break. 

The  paternal  theory  of  government  is  to  me 
odious.  The  utmost  possible  liberty  to  the  in- 
dividual. and  the  fullest  possible  protection  to 
him  and  his  property,  is  both  the  limitation 
and  duty  of  government.  If  it  may  regulate 
the  price  of  one  service,  which  is  not  a public 
service,  or  the  compensation  for  .the  use  of  one 
kind  of  property  which  is  not  devoted  to  a 
public  use,  why  may  it  not  with  equal  reason 
regulate  the  price  of  all  service,  and  the  com- 
pensation to  be  paid  for  the  use  of  all  property  ? 
And  if  so,  “Looking  Backward”  is  nearer  than 
a dream. 

I dissent  especially  in  these  cases,  because 
the  statute  in  effect  compels  service  without 
any  compensation.  It  provides  that  the  par- 
ties seeking  the  service  of  the  elevator  “shall 
only  be  required  to  pay  the  actual  cost  of  trim- 
ming or  shoveling  to  the  leg  of  the  elevator 
when  unloading,  and  trimming  cargo  when 
loading.”  This  work  of  trimming  or  shovel- 
ing is  fully  explained  in  the  briefs  of  counsel. 
It  is  work  performed  by  longshoremen  with 
hand  scoops  or  shovels,  on  the  vessel  unload- 
ing or  receiving  the  grain.  They  are  not  in 
the  regular  employ  of  the  elevator;  but  en- 
gaged in  an  independent  service,  and  yet  one 
whose  careful  and  skillful  performance  is  es- 


1891. 


Horn  Silver  Mining  Co.  v.  State  of  New  York. 


57 


sential  to  the  successful  transfer  of  grain  into 
and  through  the  elevator.  The  full  service 
required  of  the  elevator  compels  its  proprietor 
to  employ  and  superintend  the  work  of  these 
longshoremen.  For  this  work  of  employment, 
and  superintendence,  and  for  the  responsibility 
for  the  proper  performance  of  their  work,  the 
Act  says  that  the  proprietor  of  the  elevator 
shall  receive  no  compensation ; he  can  charge 
only  that  which  he  pays  out,  the  actual  cost. 
I had  supposed  that  no  man  could  be  required 
to  render  any  service  to  another  individual 
without  some  compensation. 

Again,  in  the  Pinto  case,  it  appears  that  Mr. 
Pinto  is  the  owner  of  a stationary  elevator, 
built  on  private  grounds.  It  is  not  on  grounds 
devoted  to  a public  use,  like  the  right  of  way 
of  a railroad  company.  There  is  nothing  to 
indicate  on  his  part  a purpose  to  dedicate  his 
property  to  public  uses.  So  far  as  it  is  possible 
to  make  the  business  of  an  elevator  a purely 
private  business,  he  has-  done  so.  It  will  not 
do  to  say,  that  the  transferring  of  grain  through 
an  elevator  is  one  step  in  the  process  of  trans- 
portation; and  that,  therefore,  they  are  quasi 
common  carriers,  discharging  a public  duty, 
and  subject  to  public  control.  They  are  not 


carriers  in  any  proper  sense  of  the  term. 
They  may  facilitate  carriage;  so  does  the  box- 
ing and  packing  of  goods  for  transportation. 
The  engineers,  firemen,  brakemen,  aud  all  the 
thousands  of  employes  of  a railroad  company 
are  helping  the  business  of  transportation ; but 
are  they  all  common  carriers  simply  because 
their  work  tends  to  facilitate  the  business  of 
transportation,  and  may  the  Legislature  regu- 
late their  wages? 

But,  as  I said,  I do  not  care  to  enter  into  any 
extended  discussion  of  the  matter.  I believe 
the  time  is  not  distant  when  the  evils  resulting 
from  this  assumption  of  a power  on  the  part 
of  government  to  determine  the  compensation 
a man  may  receive  for  the  use  of  his  property, 
or  the  performance  of  his  personal  services,  will 
become  so  apparent  that  the  courts  will  hasten 
to  declare  that  government  can  prescribe  com- 
pensation only  when  it  grants  a special  privi- 
lege, as  in  the  creation  of  a corporation,  or 
when  the  service  which  is  rendered  is  a public 
service,  or  the  property  is  in  fact  devoted  to  a 
public  use. 

Mr.  Justice  Field  and  Mr.  Justice  Brown 
concur  with  me  in  this  dissent. 


THE  HORN  SILVER  MINING  COMPANY,  Plff.  in  Err., 

v. 

The  People  of  the  STATE  OF  NEW  YORK. 


(See  S.  C.  143  U.  S.  305-318,  36  L.  ed.  164.) 


1.  A corporation  being1 2 3 4 5  the  mere  creature  of  the 
Legislature,  its  rights,  privileges,  and  powers  are 
dependent  solely  upon  the  terms  of  its  charter. 

2.  According  to  the  law  of  most  states  a franchise 
or  privilege  of  being  a corporation  is  personal 
property  and  is  subject  to  taxation. 

3.  The  granting  of  the  rights  and  privileges  which 
constitute  the  franchises  of  a corporation,  may 
be  accompanied  with  any  such  conditions  as  the 
Legislature  may  deem  most  suitable  to  the  pub- 
lic interests  and  policy. 

4.  The  Legislature  may  adopt  any  mode  to  arrive 
at  the  sum  which  it  will  exact  as  a condition  of 
the  creation  of  the  corporation  or  of  its  contin- 
ued existence. 

5.  A foreign  corporation  cannot  claim  a right  to 
do  business  in  another  state,  except  subject  to 
the  conditions  imposed  by  its  laws. 


6.  Having  the  absolute  power  of  excluding  the 
foreign  corporation,  the  state  may  impose  such 
conditions  upon  permitting  the  corporation  to  do 
business  within  its  limits  as  it  may  judge  expedi- 
ent, such  as  the  payment  of  a specific  license  tax, 
or  a sum  proportioned  to  the  amount  of  its  capi- 
tal. 

7.  The  statute  of  New  York  does  not  require  that 
the  whole  business  of  a foreign  corporation  shall 
be  done  within  the  state  in  order  to  subject  it  to 
the  taxing  power  of  the  state. 

8.  The  extent  of  a tax  upon  a foreign  corporation 
is  a matter  purely  of  state  regulation,  and  any 
interference  with  it  is  beyond  the  jurisdiction  of 
this  court. 

9.  A tax  levied  only  upon  the  franchise  or  busi- 
ness of  a foreign  corporation  is  not  a tax  on  in- 
terstate commerce. 


[No.  48.] 


Argued  and  Submitted  Dec.  11, 1891.  Decided  Feb.  29,  1892. 


IN  ERROR  to  the  Supreme  Court  of  the  I Mining  Company,  a corporation  created  under 
state  of  New  York,  to  review  a judg- 1 the  laws  of  the  territory  of  Utah,  in  favor  of 
ment  of  that  court  against  the  Horn  Silver  ] the  people  of  the  state  of  New  York,  for  cer- 


Note.— As  to  power  of  states  to  tax , see  note  to 
Dobbins  v.  Erie  County,  10 : 1022. 

That  taxation  of  stock  or  shares  in  corporation 
does  not  impair  obligation  of  contracts ; taxation  of 
shares  of  national  banks  and  other  corporations , see 
note  to  Providence  Bank  v.  Billings,  7 : 939. 

As  to  exemption  from  taxation;  whether  a contract 
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or  not;  not  implied , see  note  to  Tucker  v.  Ferguson , 
22  : 805. 

As  to  when  an  injunction  to  restrain  the  collection 
of  a tax  will  be  granted , see  note  to  Dows  v.  Chicago, 
20 : 65. 

As  to  when  taxes  illegally  assessed  can  be  recovered 
back , see  note  to  Erskine  v.  Van  Arsdale,  21:63. 
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tain  taxes  on  the  corporate  franchise  or  busi- 
ness of  said  corporation,  and  the  penalty  pre- 
scribed for  delay  in  payment.  Affirmed. 

See  same  case  below,  7 Cent.  Rep.  220,  105 
N.  Y.  76. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Julien  T.  Davies  and  Edward 
Lyman  Short,  for  plaintiff  in  error: 

The  taxes  in  question  are  not  license  taxes 
imposed  upon  a foreign  corporation  as  a pre- 
requisite of  doing  business  in  the  state  of  New 
York. 

The  New  York  statutes  impose  a tax  for 
revenue.  They  are  not  license  laws,  enacted 
under  the  police  power  of  the  state.  They  are 
to  be  judged  therefore  as  tax  laws. 

People  v.  Davenport,  91  N.  Y.  585;  People  v. 
Dome  Ins.  Go.  92  N.  Y.  839;  People  v.  Spring 
Valley  H.  G.  Co.  92  N.  Y.  386;  People  v.  Gold 
d S.  Teleg.  Go.  98  N.  Y.  67. 

A license  fee  is  ‘imposed  as  a condition  of 
privilege  granted.  Such  license  fee  must  be 
accompanied  by  some  grant  of  privilege,  upon 
condition  of  its  payment. 

Cooley,  Tax.  407;  Burroughs,  Tax.’§  48; 
Savannah  v.  Charlton , 36  Ga.  462;  Philadelphia 
F.  Asso.  v.  New  York , 119  U.  S.  110  (30:  342); 
Phoenix  Ins.  Co.[\.  Welsh,  29  Kan.  672,  12  Ins. 
L.  J.  502;  Com.  v.  Comglomerate  Min.  Go.  13 
W.  N.  C.  522. 

There  is  a clear  distinction  between  a license, 
granted  or  acquired  as  a condition  precedent 
before  a certain  thing  can  be  done,  and  a tax 
upon  the  business  which  that  license  may  au- 
thorize one  to  engage  in. 

Home  Ins.  Co.  v.  Augusta,  50  Ga.  537;  Erie 
B.  Go.  v.  State,  31  N.  j.  L.  543. 

The  criterion  of  the  amount  imposed  upon 
the  corporations  shows  the  law  to  be  an  exer- 
cise of  the  taxing  power. 

Van  Hook  v.  Semla,  70  Ala.  361;  Bailroad 
Tax  Cases,  13  Fed.  Rep.  775,  777;  Santa  Clara 
County  v.  Southern  Pac.  B.  Co.  18  Fed.  Rep. 
438;  San  Francisco  v.  Liverpool  d L.  G.  Ins. 
Co.  74  Cal.  113. 

This  law,  therefore,  can  obtain  no  support 
from  any  assumed  principle  or  rule  of  law 
that  any  burden  may  be  imposed  upon  a 
foreign  corporation  as  a condition  of  doing 
business  in  any  state. 

Erie  B.  Co.  v.  State,  31  N.  J.  L.  543;  Cowell 
v.  Colorado  Springs  Co.  100  U.  S.  55  (25:  547); 
Christian  Union  v.  Yount,  101  U.  S.  352  (25: 
888);  Home  Ins.  Co.  v.  Morse,  87  U.  S.  20  Wall. 
445  (22:  365);  Story,  Confl.  L.  § 38;  Mer- 
rick v.  Van  Santvoord,  34  N.  Y.  208;  State 
v.  Western  U.  Teleg.  Co.  73  Me.  518;  New  York 
v.  Second  Ave.  B.  Co.  32  N.  Y.  261. 

The  Legislature  could  not,  because  of  its 
power  to  impose  a burden  upon  foreign  cor- 
porations as  a condition  of  doing  business,  take 
money  or  property  from  a foreign  corporation, 
already  lawfully  doing  business  here,  by  an 
absolute  and  unconditional  demand. 

Ducat  v.  Chicago,  77  U.  S.  10  Wall.  410  (19: 
972);  New  York,  L.  E.  d W.  B.  Co.  v.  Com. 
129  Pa.  463;  Doyle  v.  Continental  Ins.  Co.  94 
U.  S.  535  (24: 148);  Home  Ins.  Co.  v.  Morse,  87 
U.  S.  20  Wall.  445  (22:  365). 

A corporation  created  by  one  state  may  do 
business  in  another  by  virtue  of  interstate 
comity  unless  prohibited  by  the  law  or  estab-  \ 
lished  policy  of  the  latter.  I 
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Cowell  v.  Colorado  Springs  Co.  100  U.  S.  55 
(25:  557);  Christian  Union  v.  Yount,  101  U.  S. 
352  (25:  888);  Merrick  v.  Van  Santvoord,  34  N. 
Y.  208;  People  v.  Fire  Asso.  of  Philadelphia,  92 
N.  Y.  325. 

The  taxes  in  dispute  have  not  become  bind- 
ing by  any  assent  upon  the  part  of  the  plain- 
tiff in  error. 

San  Francisco  v.  Liverpool  d L.  d G.  Ins.Co. 
74  Cal.  113. 

The  business  of  bringing  bars  of  silver  from 
Chicago  to  New  York  and  there  selling  them 
is  interstate  commerce. 

Brown  v.  Maryland,  25  U.  8.  12  Wheat.  419 
(6:  678);  Paul  v.  Virginia,  75  U.  8.  8 Wall.  168 
(19:357);  The  Daniel  Ball  v.  United  States,  77 
U.  S.  10  Wall.  557  (19:999);  Mobile  County  v. 
Kimball,  102  U.  S.  691  (26:238);  Leisy  v. 
Hardin,  135  U.  S.  100  (34: 128). 

A foreign  corporation  is  entitled  to  the  same 
freedom  in  carrying  on  interstate  commerce  as 
citizens  of  the  several  states. 

Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S.  727 
(28: 1137);  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 114  U.  S.  196  (29:158);  Philadelphia  d 
8.  S.  Co.  v.  Pennsylvania,  122  U.  S.  326  (30: 
1200). 

The  statutes  in  question  regulate  interstate 
commerce  in  so  far  as  they  tax  plaintiff  in 
error  for  its  business  done  in  the  state  of  New 
York  during  the  years  1881  and  1882,  and 
therefore  are  invalid  to  sustain  the  taxes  for 
which  judgment  has  been  recovered. 

Be  Bahrer , 140  U.  S.  545  (35:  572);  Hall  v. 
DeCuir,  95  U.  S.  485  (24:  547);  Pembina  Con. 
S.  Min.  d Mill.  Co.  v.  Pennsylvania,  125  U.  S. 
181  (31:  650);  Norfolk  d W.  B.  Co , v.  Pennsyl- 
vania, 136  U.  S.  114  (34:  394);  Cooper  Mfg.  Co. 
v.  Ferguson , 113  U.  S.  727  (28: 1137). 

Under  the  statutes  at  bar  a tax  is  imposed 
upon  the  plaintiff  in  error  under  such  circum- 
stances and  with  such  effect  as  to  constitute  it 
a regulation  of  interstate  commerce,  and  it  is 
therefore  void. 

Western  U.  Teleg.  Co.  v.  Texas,  105  U.  S. 
460  (26: 1067);  Moran  v.  New  Orleans,  112  U. 
S.  69  (28:  653);  Brown  v.  Maryland,  25  U.  S. 
12  Wheat.  419  (6:  678);  Welton  v.  Missouri,  91 
U.  S.  275  (23:  347);  Bobbins  v.  Shelby  County 
Tax.  Dist.  120  U.  S.  489  (30: 694);  Corson  v. 

Maryland,  120  U.  S.  502  (30:  699);  Fargo  v. 

Michigan,  121  U.  S.  230  (30: 888);  Lyng  v. 

Michigan,  135  U.  S.  161  (34: 150);  Norfolk  d 

W.  B.  Co.  v.  Pennsylvania,  136  U.  S.  114  (34: 
394);  McCall  v.  California,  136  U.  S.  104  (34: 
392);  Brown  v.  Houston,  114  U.  S.  622  (29: 
257). 

If  the  taxes  in  question  are  not  laid  upon  the 
business  of  plaintiff  in  error  in  New  York  they 
are  laid  upon  all  its  business  or  upon  all  its 
capital,  and  therefore  either  regulate  com- 
merce among  the  states  or  effect  territorial 
taxation  and  are  invalid  pro  tanto. 

Bank  of  Commerce  v.  New  York,  67  U.  S.  2 
Black,  620  (17:45L;  Bank  Tax  Case,  71  U.  S. 
2 Wall.  200  (17:793);  People  v.  Commissioners 
of  Taxes,  23  N.  Y.  192;  People  v.  Badlam,  7 
Cal.  594;  Chadwick  v.  Crapsey,  35  N.  Y.  196, 
202;  Burrall  v.  Bushwick  B.  Co.  75  N.  Y.  211, 
216;  People  v.  Coleman,  12  L.  R.  A.  762,  126 
N.  Y.  433;  Pleasant  Twp.  v.  FEtna  L.  Ins.  Co. 
138  U.  S.  75  (34:867);  Western  U.  Teleg.  Co.  v. 
Massachusetts,  125  U.  S.  530(31:790);  Pullman 
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Palace  Gar  Co.  v.  Pennsylvania,  141  U.  S.  18 
(35:613),  3 Inters.  Com.  Rep.  595;  Massachu- 
setts v.  Western  U.  Teleg.  Go.  141  U.  S.  40 
(35:628);  State  Tax  on  Foreign-held  Bonds, 
82  U.  S.  15  Wall.  300  (21:179). 

The  statutes  in  question  should  be  confined 
in  their  effect  to  the  property  of  plaintiff 
within  the  jurisdiction  of  the  state  of  New 
York. 

Western  U.  Teleg.  Co.  v.  Texas,  105  U.  S. 
460  (26:1067);  Western  U.  Teleg.  Co.  v.  Massa- 
chusetts, 125  U.  S.  530  (31:790);  Ratterman  v. 
Western  U.  Teleg.  Co.  127  U.  S.  411  (32:229); 
Massachusetts  v.  Western  U.  Teleg.  Co.  141  U. 
S.  40  (35:628). 

The  affirmance  of  the  judgment  against 
plaintiff  in  error,  would  be  a deprivation  by 
the  state  of  New  York  of  the  property  of  the 
plaintiff  in  error,  without  due  process  of  law 
and  a denial  of  the  equal  protection  of  the 
laws,  contrary  to  the  14th  Amendment  of  the 
Constitution  of  the  United  States. 

Bell’s  Gap.  R.  Co.  v Pennsylvania,  134  U.  S. 
232  (33:892);  Missouri  Pac.  R.  Co.  v.  Mackey, 
127  U.  S.  209  (32:107);  Standard  U.  G.  Cable 
Co.  v.  Atty-Gen.  46  N.  J.  Eq.  273;  Soon  Hing 
v.  Crowley,  113  U.  S.  703  (28:1145);  Davidson 
v.  New  Orleans,  96  U.  S.  107  (24:620);  Cald- 
wells. Texas,  137  U.  S.  692  (34:816);  Leeper 
v.  Texas,  139  U.  S.  462  (35:225);  Lent  v.  Till- 
son,  140  U.  S.  327  (35:425);  Atty-Gen.  of  Mass. 
v.  Western  Union  Tel.  Co.  141  U.  S.  49  (35:628). 

The  courts  of  New  York  concede  the  prin- 
ciples contended  for,  but  deny  their  applica- 
tion to  the  tax  in  question. 

Gordon  v.  Coi'nes,  47  N.  Y.  608;  Stuart  v. 
Palmer,  74  N.  Y.  183;  People  v.  Salem  Twp. 
Board,  20  Mich.  452;  People  v.  Commissioners 
of  Taxes,  76  N Y.  71;  Cooley,  Const.  Lim. 
(5th  ed.)  603;  Cooley,  Taxn.  (4th  ed.)  60;  Bur- 
roughs, Taxn.  § 26;  Citizens  Sav.  & L.  Asso.  v. 
Topeka,  87  U.  S.  20  Wall.  655  (22:455). 

Under  the  guise  of  taxation.  New  York  has 
attempted  to  make  an  exaction  purely  arbi- 
trary, founded  upon  no  rule  of  equity,  or  jus- 
tice, or  economic  principle,  of  an  unusual  char- 
acter unknown  to  the  practice  of  our  govern- 
ment, and  in  effect  an  arbitrary  spoilation  of 
property. 

People  v.  Equitable  Trust  Co,  96  N.  Y.  393: 
People  v.  Coleman,  10  Cent.  Rep.  266,  107  N. 
Y.  543;  Matson’s  Ford  Bridge  Co.  v.  Com.  117 
Pa.  265;  Fidelity  Ins.  T. ' & S.  D.  Co.  v. 
Loughlin,  139  Pa.  620;  Rothermel  v.  Meyerle, 
9 L.  R.  A.  366,  3 Inters.  Com.  Rep.  315,  136 
Pa.  265;  Com.  v.  Provident  Sav.  Inst.  12  Al- 
len. 312;  Howe  Mach.  Co.  v.  Gage,  100  U.  S. 
679  (25:755);  Hinson  v.  Lott,  75  U.  S.  8 Wall. 
148(19:387);  Gibson  County  v.  Pullman  S.  C. 
Co.  42  Fed.  Rep.  572;  Mobile  County  v.  Kim- 
ball, 102  U.  S.  691  (26:238);  Tappan  v.  Mer- 
chants Nat.  Bank,  86  U.  S.  19  Wall.  490  (22: 
189;  Re  Converse,  137  U.  S.  624  (34:796);  Guy 
v.  Baltimore,  100  U.  S.  434  (25:  743);  State 
Freight  Tax,  82  U.  S.  15  Wall.  232  (21:  146); 
Skouten  v.  Wood,  57  Mo.  380;  Skrainka  v.  Al- 
len, 76  Mo.  84;  Com.  v.  Hartnett,  3 Gray,  451; 
Missouri  Pac.  R.  Co.  v.  Mackey,  127  U.  S.  209 
(32:189);  Pembina  Con.  S.  Min.  & Mill.  Co.  v. 
Pennsylvania,  125  U.  S.  181  (31:650). 

Mr.  Charles  F.  Tabor,  for  defendant  in 
error: 

The  right  of  a people  of  a state  to  prescribe 
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generally  by  its  constitution  and  laws  the 
terms  upon  which  a foreign  corporation  shall 
be  allowed  to  carry  on  its  business  in  the  state 
has  been  settled  by  this  court. 

Bank  of  Augusta  v.  Earle,  38  U.  S.  13  Pet. 
519  (10:274);  Paul  v.  Virginia,  75  U.  S.  8 
Wall.  168  (19:357);  Ducat  v.  Chicago,  77 U.  S. 
10  Wall.  410  (19:972);  Cooper  Mfg.  Co.  v.  Fer- 
guson, 113  U.  S.  732  (28:1138);  Sherlock  v.  Ai- 
ling, 93  U.  S.  103  (23:820). 

The  state  having  the  power  to  exclude  en- 
tirely a foreign  corporation  has  the  power  to 
change  the  conditions  of  admission  at  anytime 
for  the  future,  and  to  impose,  as  a condition, 
the  payment  of  a new  tax  or  a further  tax,  as 
a license  fee. 

Philadelphia  Asso.  v.  New  York,  119  U.  S. 
119  (30:346). 

The  only  limitation  upon  this  power  of  the 
state  to  exclude  a foreign  corporation  from 
doing  business  within  its  limits,  arises  where 
the  corporation  is  in  the  employ  of  the  Fed- 
eral government,  or  where  its  business  is 
strictly  commerce,  interstate  or  foreign. 

Pensacola  Teleg.  Co.  v.  Western  U.  Teleg. 
Co.  96  U.  S.  12  (24:711);  Pembina  Con.  S. 
Min.  & Mill  Co.  v.  Pennsylvania,  125  U.  S. 
181,  190  (31:650);  McCall  v.  California,  136  U. 
S.  104  (34:392);  Leisy  v.  Hardin,  135  U.  S. 
100  (35:128);  Re  Rahrer,  140  U.  S.  545  (35: 
575). 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  defendant  below,  the  plaintiff  in  error 
here,  the  Horn  Silver  Mining  Company,  is  a 
corporation  created  under  the  laws  of  the  ter- 
ritory of  Utah.  The  present  action  is  brought 
by  the  people  of  the  state  of  New  York,  upon 
the  allegation  that  it  was  doing  business  within 
the  state  in  1881  and  1882,  to  recover  certain 
taxes  alleged  to  be  chargeable  on  its  “ corpo- 
rate franchise  or  business  ” for  those  years  and 
the  penalty  prescribed  for  their  non-payment 
in  each  year. 

By  the  Act  of  the  Legislature  of  New  York, 
approved  May  26,  1881,  amending  a previous 
Act  providing  for  levying  taxes  for  the  use  of 
the  state  upon  certain  corporations,  joint- 
stock  companies,  and  associations,  it  was  de- 
clared that  every  corporation,  joint-stock  com- 
pany, or  association  then  or  thereafter  incor- 
porated or  organized  under  any  law  of  the 
state,  or  of  any  other  state  or  country,  and 
doing  business  in  the  state,  with  certain  speci- 
fied exceptions  not  important  in  this  case, 
should  be  subject  to  a tax  “ upon  its  corporate 
franchise  or  business,”  to  be  computed  in  a 
mode  specified,  which  was  by  a certain  per- 
centage upon  its  capital  stock  measured  by  the 
dividend  on  the  par  value  of  that  stock,  or, 
where  there  were  no  dividends,  or  its  dividends 
were  less  than  a certain  percentage  upon  the 
par  value  of  the  capital  stock,  then  acccording 
to  a certain  percentage  upon  the  actual  value 
of  the  capital  stock  during  the  year. 

The  complaint  in  the  action  alleges  the  facts 
necessary  to  charge  the  corporation  under  this 
Act  for  both  years;  that  the  amount  of  tax 
due  pursuant  to  its  provisions  for  the  year 
ending  on  the  first  day  of  November,  1881,  was 
$7,500,  and  the  additional  sum  of  $1,500  as  a 
penalty  for  the  delay  of  the  company  in  paying 
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the  tax  for  two  years  after  it  became  due,  and 
that  the  amount  of  taxes  due  for  the  year  end- 
ing on  the  first  day  of  November,  1.832,  was 
$30,000,  with  the  further  sum  of  $3,000  as  a 
penalty  of  ten  per  centum  for  the  delay  of  the 
defendant  in  paying  the  same. 

The  defendant  answered  the  various  allega- 
tions of  the  complaint,  denying  them  so  far  as 
they  charge  liability  to  the  people  of  New 
York,  and  setting  up  that  it  had  been  at  all 
times  a manufacturing  corporation  organized 
and  existing  under  the  laws  of  Utah;  that  it 
had  never  exercised  any  franchises  or  powers 
under  the  laws  of  New  York;  that  its  capital 
stock  of  ten  millions  of  dollars  was  issued  in 
payment  for  real  estate  in  Utah  and  Illinois, 
which  consists  entirely  of  mining  property 
and  improvements  thereon,  and  a refinery; 
that  during  the  years  ending  November  1st, 
1881  and  1882,  it  carried  on  in  the  state  of 
New  York  the  business  of  manufacturing 
bars  of  silver  from  Utah  and  Illinois  into 
standard  bars;  that  said  business  constituted 
but  a small  portion  of  its  entire  business,  and 
was  the  only  business  carried  on  in  the  State  of 
New  York,  except  its  financial  business  and 
correspondence;  that  its  capital  stock  was  only 
partially  employed  in  New  York;  and  that  it 
paid  taxes  both  in  Utah*  and  in  Illinois.  It  in- 
sisted that  the  statute,  upon  which  the  action 
was  brought,  was  invalid  and  inoperative  as  to 
it  because  of  the  facts  set  forth,  and  because  it 
established  an  unjust  and  unequal  system  of 
taxation,  and  fixed  the  amount  of  tax  wholly 
without  regard  to  the  extent  of  the  corporate 
franchises  exercised  by  it  in  the  state,  and 
without  regard  to  the  amount  of  business  done 
within  the  state,  or  the  amount  of  capital  em- 
ployed or  the  amount  of  its  capital  stock  held 
in  the  state,  and  the  extent  of  the  protection 
and  benefits  derived  from  its  laws  and  agen- 
cies, and  because  it  sought  to  tax  property 
and  persons  not  within  the  jurisdiction  of  the 
state  or  in  any  way  subject  to  its  authority, 
and  violated  the  principles  of  equality  and  uni- 
formity. It  also  insisted  that  the  taxation  at- 
tempted was,  in  effect,  the  taking  of  private 
property  without  just  compensation,  the  denial 
to  defendant  of  the  equal  protection  of  the 
laws,  and  a regulation  of  commerce  among 
the  several  states,  and  taxing  property  and 
business  without  the  jurisdiction  of  the  state 
of  New  York.  By  consent  of  parties  the  case 
was  referred  to  a referee  to  hear  and  deter- 
mine all  the  issues  of  law  and  fact  therein. 
The  referee  found  that  the  defendant  was  a 
corporation  created  and  organized  under  the 
laws  of  the  territory  of  Utah,  and  was  at  all 
times  mentioned  in  the  complaint  doing  busi- 
ness in  the  state  of  New  York,  and  liable  to 
be  taxed  on  its  corporate  business  under  the 
provisions  of  section  3 of  the  Act  of  New  York 
above  cited.  He  also  found,  in  substance, 
that  the  stock  and  capital  of  the  defendant 
were  properly  appraised  and  the  amount  of 
the  tax  was  assessedun  conformity  with  the 
provisions  of  that  Act,  and  that,  accordingly, 
the  sums  above  mentioned,  amounting  to 
$41,250,  were  due;  and  he  directed  a judgment 
to  be  entered  therefor  in  favor  of  the  plaintiff. 

The  referee  also  found  that  the  defendant 
paid  taxes,  both  in  the  territory  of  Utah  and 
in  the  state  of  Illinois  in  the  years  1881  and 
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1882,  and  that  the  greater  part  of  its  business 
was  out  of  the  state  of  New  York  as  well  as 
the  greater  part  of  the  capital  used  i its  busi- 
ness. 

Upon  the  findings  of  the  referee  judgment 
was  entered  in  the  supreme  court  of  the  state 
for  the  amount  reported,  and  the  case,  being 
taken  to  the  Court  of  Appeals  was  there  af- 
firmed. Being  then  remitted  to  the  supreme 
court  and  entered  there,  the  case  was  brought, 
on  a writ  of  error,  to  this  court. 

A corporation  being  the  mere  creature  of  the 
Legislature,  its  rights,  privileges  and  powers 
are  dependent  solely  upon  the  terms  of  its 
charter.  Its  creation  (except  where  the  corpo- 
tion  is  sole)  is  the  investing  of  two  or  more 
persons  with  the  capacity  to  act  as  a single  in- 
dividual, with  a common  name,  and  the  privi- 
lege of  succession  in  its  members  without  dis- 
solution, and  with  a limited  individual  liability. 
The  right  and  privilege,  or  the  franchise,  as  it 
may  be  termed,  of  being  a corporation,  is  of 
great  value  to  its  members,  and  is  considered, 
as  property  separate  and  distinct  from  the- 
property  which  the  corporation  itself  may  ac- 
quire. According  to  the  law  of  most  states 
this  franchise  or  privilege  of  being  a corpora- 
tion is  deemed  personal  property  and  is  sub- 
ject to  separate  taxation.  The  right  of  the 
states  to  thus  tax  it  has  been  recognized  by 
this  court  and  the  state  courts  in  instances 
without  number.  It  was  said  in  Delaware 
Railroad  Tax,  85  U.  S.  18  Wall.  206,  231  [21: 
888,  896],  that  “ the  state  may  impose  taxes- 
upon  the  corporation  as  an  entity  existing  un- 
der its  laws,  as  well  as  upon  the  capital  stock 
of  the  corporation  or  its  separate  corporate 
property.  And  the  manner  in  which  its  value 
shall  be  assessed,  and  the  rate  of  taxation, 
however  arbitrary  or  capricious,  are  mere  mat- 
ters of  legislative  discretion;”  except,  we  may 
add,  as  that  discretion  is  controlled  by  the  Or- 
ganic Law  of  the  state.  And,  as  we  there  said 
also,  “ it  is  not  for  us  to  suggest  in  any  case- 
that  a more  equitable  mode  of  assessment  or 
rate  of  taxation  might  be  adopted  than  the 
one  prescribed  by  the  Legislature  of  the  State; 
our  only  concern  is  with  the  validity  of  the 
tax;  all  else  lies  beyond  the  domain  of  our  ju- 
risdiction.” 

The  granting  of  the  rights  and  privileges 
wThich  constitute  the  franchises  of-  a corpora- 
tion being  a matter  resting  entirely  within  the 
control  of  the  Legislature,  to  be  exercised  in 
its  good  pleasure,  it  may  be  accompanied  with 
any  such  conditions  as  the  Legislature  may 
deem  most  suitable  to  the  public  interests  and 
policy.  It  may  impose  as  a condition  of  the 
grant  as  well  as,  also,  if  its  continued  exercise, 
the  payment  of  a specific  sum  to  the  state  each 
year,  or  a portion  of  the  profits  or  gross  re- 
ceipts of  the  corporation,  and  may  prescribe 
such  mode  in  which  the  sum  shall  be  ascer- 
tained as  may  be  deemed  convenient  and  just. 
There  is  no  constitutional  inhibition  against, 
the  Legislature  adopting  any  mode  to  arrive  at 
the  sum  which  it  will  exact  as  a condition  of 
the  creation  of  the  corporation  or  of  its  con- 
tinued existence.  There  can  be,  therefore,  no 
possible  objection  to  the  validity  of  the  tax 
prescribed  by  the  statute  of  New  York,  so  far 
as  it  relates  to  its  own  corporations.  Nor  can 
there  be  any  greater  objection  to  a similar  tax. 
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upon  a foreign  corporation  doing  business  by 
its  permission  within  the  state.  As  to  a for- 
eign corporation — and  all  corporations  in  states 
other  than  the  state  of  its  creation  are  deemed 
to  be  foreign  corporations — it  can  claim  a right 
to  do  business  in  another  state  to  any  extent, 
only  subject  to  the  conditions  imposed  by  its 
laws. 

As  said  in  Paul  v.  Virginia,  75  U.  S.  8 Wall. 
168,  181  [19:  857,  360],  “the  recognition  of  its 
existence  even  by  other  states,  and  the  enforce- 
ment of  its  contracts  made  therein,  depend 
purely  upon  the  comity  of  those  states,  a com- 
ity which  is  never  extended  where  the  exist- 
ence of  the  corporation  or  the  exercise  of  its 
powers  is  prejudicial  to  their  interests  or  re- 
pugnant to  their  policy.  Having  no  absolute 
right  of  recognition  in  other  states,  but  depend- 
ing for  such  recognition  and  the  enforcement 
of  its  contracts  upon  their  assent,  it  follows,  as 
a matter  of  course,  that  such  assent  may  be 
granted  upon  such  terms  and  conditions  as 
those  states  may  think  proper  to  impose.  They 
may  exclude  the  foreign  corporation  entirely; 
they  may  restrict  its  business  to  particular  lo- 
calities, or  they  may  exact  such  security  for 
the  performance  of  its  contracts  with  their 
citizens  as  in  their  judgment  will  best  promote 
the  public  interest.  The  whole  matter  rests  in 
their  discretion.” 

This  doctrine  has  been  so  frequently  declared 
by  this  court  that  it  must  be  deemed  no  longer 
a matter  of  discussion,  if  any  question  can 
ever  be  considered  at  rest. 

Only  two  exceptions  or  qualifications  have 
been  attached  to  it  in  all  the  numerous  adjudi- 
cations in  which  the  subject  has  been  consid- 
ered, since  the  judgment  of  this  court  was 
announced  more  than  a half  century  ago  in 
Bank  of  Avgusta  v.  Earl,  38  U.  S.  18  Pet.  519 
[10:  274].  One  of  these  qualifications  is  that 
the  state  cannot  exclude  from  its  limits  a cor- 
poration engaged  in  interstate  or  foreign  com- 
merce, established  by  the  decision  in  Pensacola 
Teleg.  Co.  v.  Western  U.  Teleg.  Co.  96  U.  S.  1, 
12  [24:  708,  711].  The  other  limitation  on  the 
power  of  the  state  is,  where  the  corporation  is 
in  the  employ  of  the  general  government,  an 
•obvious  exception,  first  stated,  Ve  think  by  the 
late  Mr.  Justice  Bradley  in  Stockton  v.  Balti- 
more & N.  T.  B.  Co.  32  Fed.  Rep.  9,  14.  As 
that  learned  Justice  said:  “If  Congress  should 
employ  a corporation  of  ship-builders  to  con- 
struct a man-of-war,  they  would  have  the 
Tight  to  purchase  the  necessary  timber  and 
iron  in  any  state  of  the  Union.”  And  this 
court,  in  citing  this  passage,  added,  “without 
the  permission  and  against  the  prohibition  of 
the  state.”  Penibina  Con.  S.  Min.  & Mill  Co. 
v.  Pennsylvania,  125  U.  S.  181,  186  [31:  650, 
652]. 

Having  the  absolute  power  of  excluding  the 
foreign  corporation  the  state  may,  of  course, 
impose  such  conditions  upon  permitting  the 
corporation  to  do  business  within  its  limits  as 
it  may  judge  expedient;  and  it  may  make  the 
grant  or  privilege  dependent  upon  the  payment 
of  a specific  license  tax,  or  a sum  proportioned 
to  the  amount  of  its  capital.  No  individual 
member  of  the  corporation  or  the  corporation 
itself  can  call  in  question  the  validity  of  any 
exaction  which  the  state  may  require  for  the 
grant  of  its  privileges.  It  does  not  lie  in  any 
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foreign  corporation  to  complain  that  it  is  sub- 
jected to  the  same  law  with  the  domestic  cor- 
poration. The  counsel  for  the  appellant 
objects  that  the  statute  of  New  York  is  to  be 
treated  as  a tax  law,  and  not  as  a license  to  the 
corporation  for  permission  to  do  business  in 
the  state.  Conceding  such  to  be  the  case  we 
do  not  perceive  how  it  in  any  respect  affects 
the  validity  of  the  tax.  However  it  may  be 
regarded,  it  is  the  condition  upon  which  a 
foreign  corporation  can  do  business  in  the 
state,  and  in  doing  such  business  it  puts  itself 
under  the  law  of  the  state,  however  that  may 
be  characterized. 

The  only  question  therefore  open  to  serious 
consideration  in  this  case  is  one  of  fact:  Did 

the  Horn  Silver  Mining  Company  do  business 
as  a corporation  within  the  State?  The  referee 
found  such  to  be  the  fact,  as  a conclusion  from 
many  probative  circumstances  in  the  case. 
That  finding  was  never  set  aside,  but  stands 
approved  by  the  courts  of  New  York.  If  the 
correctness  of  the  conclusion  could  be  ques- 
tioned and  held  not  justified  by  the  facts  in 
evidence — and  they  should  be  considered  as 
showing  only  transactions  of  interstate  com- 
merce, and  not  business  in  the  state  independ- 
ently of  such  commerce — it  would  be  impossible 
to  overcome  the  force  of  the  answer  of  the  de- 
fendant in  which  it  alleges  that  in  the  years 
1881  and  1882  it  was  a manufacturing  company 
carrying  on  manufactures  within  the  state  of 
New  York.  The  admission  is  conclusive  that 
the  corporation  was  engaged  in  business  in  the 
state  in  those  years,  though,  we  are  clear,  not 
in  such  a business  as  rendered  it  a manu- 
facturing corporation  exempt  from  the  tax 
prescribed  by  the  statute. 

To  dispose  of  the  position  that  the  plaintiff 
in  error  was  a manufacturing  corporation,  and 
therefore  excepted  from  taxation  under  the 
statutes  cited,  it  is  only  necessary  to  refer  to 
the  articles  of  association  of  the  company.  By 
them  it  appears  that  it  was  organized  to  con- 
duct the  business  of  buying,  selling,  leasing 
and  operating  mines  and  mining  claims  in  the 
territory  of  Utah,  and  smelting,  reducing  and 
refining  works  there  and  elsewhere;  of  con- 
ducting a general  mining,  milling  and  smelt- 
ing business  in  all  its  branches,  including 
buying  and  selling  mineral  ores  and  bullion; 
of  carrying  on  a general  mercantile  business 
by  buying  and  selling  such  goods,  merchan- 
dise, stores  and  miners’  supplies  as  are  usually 
kept  in  and  required  by  the  wants  of  a mining 
camp  or  settlement;  of  building  and  operating 
all  such  roads,  tramways  and  transportation 
routes  as  may  be  convenient  in  transporting 
the  products  of  its  business  or  procuring  sup- 
plies; of  purchasing,  hiring  and  holding  all 
such  real  and  personal  property,  wherever  sit- 
uate, as  may  be  required  in  carrying  on  any 
of  its  business,  and  when  no  longer  required 
for  business  purposes,  of  leasing,  selling  or  ex- 
changing the  same;  and  generally  to  do  all  acts 
and  things  incidental  to  a general  mining  bus- 
iness or  to  any  of  the  aforesaid  pursuits.  They 
also  declare  that  it  was  primarily  formed  for 
the  immediate  purpose  of  working  and  devel- 
oping the  estate,  property  and  premises  known 
as  the  Horn  silver  mine,  and  the  treatment  and 
reduction  of  the  ores  and  metals  therein  con- 
tained. There  is  in  the  business  thus  detailed 
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nothing  that  would  characterize  the  corpora- 
tion as  a manufacturing  company,  and  in  no 
proper  sense  was  it  engaged  in  a manufactur- 
ing business  within  the  state.  The  bullion 
taken  by  the  company  from  its  mines  was 
shipped  to  Chicago,  and,  after  being  refined 
and  the  silver  separated  from  the  lead,  it  was 
forwarded  to  the  United  States  assay  office  in 
the  city  of  New  York,  where  it  had  an  office, 
not  for  occasional  business  transactions,  but 
where  its  transfer  books  were  kept,  its  divi- 
dends declared  and  paid  and  other  business 
done  by  it  such  as  is  usually  performed  by 
corporations  where  their  principal  office  of 
business  is  situated.  It  is  true  the  greater  part 
of  the  business  of  the  company  was  done  out 
of  the  state,  and  the  greater  part  of  its  capital 
was  also  without  it,  but  the  statute  of  New 
York  does  not  require  that  the  whole  business 
of  a foreign  corporation  shall  be  done  within 
the  state  In  order  to  subject  it  to  the  taxing 
power  of  the  state.  It  makes,  in  that  respect, 
no  difference  between  home  corporations  and 
foreign  corporations,  as  to  the  franchise  or 
business  of  the  corporation  upon  which  the 
tax  is  levied,  provided  it  does  business  within 
the  state  as  such  corporation. 

There  seems  to  be  a hardship  in  estimating 
the  amount  of  the  tax  upon  the  corporation, 
for  doing  business  within  the  State,  according 
to  the  amount  of  its  business  or  capital  without 
the  state.  That  is  a matter,  however,  resting 
entirely  in  the  control  of  the  state,  and  not  a 
matter  of  Federal  law,  and  with  which, 


of  course,  this  court  can  in  no  way  inter- 
fere. 

Since  this  tax  was  levied  the  law  of  the 
state  has  been  altered,  and  now  the  tax  upon 
foreign  corporations  doing  business  in  the 
state  is  estimated  by  the  consideration  only  of 
the  capital  employed  within  the  state.  It  is 
said  that  against- nearly  all  other  foreign  cor- 
porations except  this  one  the  taxes  upon  their 
franchises  have  been  computed  upon  the  basis 
of  the  capital  employed  within  the  state;  but 
as  to  that  we  can  only  repeat  what  was  said  id 
the  Court  of  Appeals  of  the  state,  that  if  this 
be  true,  the  defendant  may  have  reason  to 
complain  of  unjust  discrimination  and  may 
properly  appeal  for  relief  to  the  Legislature  of 
the  state,  but  that  it  is  not  within  the  power 
of  the  court  to  grant  any  relief  however  great 
the  hardship  upon  it. 

The  extent  of  the  tax  is  a matter  purely  of 
state  regulation,  and  any  interference  with  it 
is  beyond  the  jurisdiction  of  this  court.  The 
objection  that  it  operates  as  a direct  interfer- 
ence with  interstate  commerce  we  do  not  think 
tenable.  The  tax  is  not  levied  upon  articles 
imported,  nor  is  their  any  impediment  to  their 
importation.  The  products  of  the  mine  can 
be  brought  into  the  state  and  sold  there  with- 
out taxation,  and  they  can  be  exhibited  there 
for  sale  in  any  office  or  building  obtained  for 
that  purpose;  the  tax  is  levied  only  upon  the 
franchise  or  business  of  the  company. 

Judgment  affirmed. 

Mr.  Justice  Garlan  dissented. 


CIRCUIT  COURT  OF  THE  UNITED  STATES,  SOUTHERN  DISTRICT  OF 

NEW  YORK. 


THE  INTERSTATE  COMMERCE  COMMISSION 
v. 

THE  TEXAS  & PACIFIC  RAILWAY  COMPANY. 


The  principal  office,  within  the  meaning  of  the  Act 
of  Congress  authorizing  a Circuit  Court,  where 
such  office  is  situated,  to  enforce  orders  of  the 
Interstate  Commerce  Commission,  of  a railroad 
corporation  created  by  an  Act  of  Congress  which 
does  not  prescribe  where  such  office  shall  be  kept 
is  the  one  where  its  principal  officers  have  their 


business  domicil,  the  meetings  of  stockholders, 
directors  and  executive  committee  are  held,  the 
stock  books  kept  and  tae  dividends  declared, 
rather  than  the  place  where  the  subordinate  offi- 
cers in  charge  of  the  operating,  traffic  and  ac- 
counting departments  of  the  business  discharge 
their  duties. 


Decided  April  1892. 


Wallace,  J.: 

The  question  in  this  case  is  whether  the  prin- 
cipal office  of  the  defendant  is  at  the  city  of 
New  York  within  the  meaning  of  section  16 
of  the  Act  of  Congress,  commonly  known  as 
the  Interstate  Commerce  Act.  That  section 
confers  jurisdiction  upon  the  circuit  courts  of 
the  United  States  to  enforce  any  lawful  order 
of  the  Interstate  Commerce  Commission,  and 
in  that  behalf  authorizes  the  Commission  to 
apply  in  a summary  way  by  petition  to  the 
Circuit  Court  “sitting  in  the  judicial  district 
in  which  the  common  carrier  complained  of 
has  its  principal  office,  or  in  which  the  viola- 
4 Inter  S. 


tion  or  disobedience  of  such  order  or  require- 
ment may  happen.” 

The  defendant  is  a corporation  created  by 
an  Act  of  Congress,  and  operates  a railroad  in 
the  states  of  Louisiana  and  Texas.  The  Act 
of  incorporation  does  not  prescribe  where  the 
principal  office  shall  be  kept.  If  the  office 
where  the  president,  the  first  vice-president, 
and  the  secretary  and  treasurer  have  their 
business  domicil,  where  the  regular  meetings 
of  the  stockholders,  the  board  of  directors, 
and  the  executive  committee,  are  held,  where 
certificates  of  stock  are  issued  and  registered 
upon  the  books,  and  where  the  profits,  if  any 
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are  earned,  are  received  and  distributed  to  tbe 
stockholders,  is  the  principal  office  of  the  cor- 
poration instead  of  that  place  where  the  sub- 
ordinate officers  and  agents  of  the  corporation 
who  are  in  charge  of  the  operating,  traffic  and 
accounting  departments  of  its  business,  dis- 
charge their  duties,  the  New  York  office  is  the 
principal  office. 

The  principal  office  of  the  corporation  is 
commonly  understood  to  be  its  chief  office  or 
head  office — the  office  at  which  its  most  im- 
portant affairs  are  regulated  and  controlled,  I 
conclude  that  the  New  York  office  is  the  prin- 
cipal office  of  the  defendant  within  the  mean- 
ing of  the  statute. 

The  statute  intends  to  lodge  the  power  of 


enforcing  any  lawful  order  of  the  Commission 
with  that  particular  Circuit  Court  which  can 
most  effectually  compel  obedience  to  its  proc- 
ess in  the  particular  case.  Obedience  to  the 
order  of  the  court  is  to  be  enforced  by  attach- 
ment of  the  directors,  officers  or  agents  of  the 
corporation,  or  by  any  other  process  incident 
or  applicable  to  writs  of  injunction.  In  cases 
of  disobedience,  process  of  attachment  would 
ordinarily  be  most  effectual  against  the  chief 
executive  officers  of  the  corporation,  and  there 
would  seem  to  be  more  propriety  in  directing 
.such  process  to  them  than  to  the  subordinate 
agents.  These  officers  are  ordinarily  to  be 
found  at  the  head  office  of  the  corporation. 

The  plea  is  overruled. 


IOWA  SUPREME  COURT. 

John  C.  HOPKINS 
v. 

C.  H.  LEWIS,  Judge  of  the  District  Court  for  the  Fourth  Judicial  District. 


(See  S.  C.  15  L,  R.  A.  397.) 


A sale  of  the  contents  merely  of  the  packages  in  i 
which  liquor  was  imported  into  the  state,  the  | 
purchaser  being  required  to  open  them  and 
empty  the  liquor  into  glasses  furnished  by  the  I 


seller,  is  not  a sale  by  original  packages,  exempt 
as  interstate  commerce  from  the  operations  of 
state  laws  regulating  the  sale  of  intoxicating 
liquors. 


Decided  February  10,  1892. 


CERTIORARI  to  the  District  Court  for 
Woodbury  County  to  review  an  order 
finding  plaintiff  guilty  of  contempt  in  violating 
an  injunction  restraining  him  from  the  unlaw- 
ful sale  of  intoxicating  liquors  and  imposing 
upon  him  a fine  for  $500.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Lynn  & Sullivan,  for  plaintiff: 
Collins  v.  Hills,  3 L.  R.  A.  110,  77  Iowa, 
181,  shows  that  the  bottles  were  original  pack- 
ages. 

Sales  in  original  packages  could  not  be  pro- 
hibited. 

Leisy  v.  Hardin,  135  U.  S.  100,  34  L.  ed. 
128;  Tuckman  v.  Welch,  42  Fed.  Rep.  548; 
Wilkerson  v.  Rahrer , 140  U.  S.  545,  35  L.  ed. 
572. 

Messrs.  Carter  & Brown,  for  defendant: 
The  liquors  were  delivered  in  boxes  and 
barrels,  securely  fastened,  containing  from  two 
to  three  dozen  bottles  of  beer. 

After  receiving  boxes  and  barrels  plaintiff 
opened  the  same,  taking  the  bottles  from  the 
boxes  or  barrels,  and  selling  the  same  separ- 
ately after  so  opened. 

Whatever  was  said  on  the  subject  of  what 
constituted  the  original  package  in  Collins  v. 
Hills,  3 L.  R.  A.  110,  77  Iowa,  181,  was  only 
dictum , and  cannot  be  considered  as  authorita- 
tive or  binding  upon  the  court  in  that  respect. 

The  box  has  been  universally  held  to  consti- 
tute the  original  package. 

Note.— -For  note  on  interstate  commerce  as  re- 
lated to  importations  of  intoxicating  liquors,  see 
State  v.  Winters  (Kan.)  10  L.  R.  A.  616. 
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Keith  v.  State,  10  L.  R.  A.  430,  91  Ala.  2; 
Smith  v.  State,  54  Ark.  248,  and  citations; 
State  v.  Chapman  (S.  Dak.)  10  L.  R.  A.  432: 
State  v.  Fraser , 1 N.  Dak.  425;  Re  Beine,  42 
Fed.  Rep.  546;  Re  Harmon,  43  Fed.  Rep.  372. 

Sales  having  been  proved  to  have  been  made 
by  plaintiff,  and  prohibition  being  the  rule, 
and  the  right  to  sell  the  exception,  the  burden 
is  upon  plaintiff  to  show  that  sales  made  by 
him  were  made  in  a lawful  manner. 

State  v.  Cloughly,  73  Iowa,  626;  Keith  v. 
State,  10  L.  R.  A.  430,  91  Ala.  2. 

Rothrock,  J.,  delivered  the  opinion  of  the 
court: 

The  cause  of  John  C.  Hopkins  was  abstract- 
ed, argued,  and  submitted  in  this  court  with  a 
stipulation  that  all  of  the  other  cases  should  be 
submitted  upon  the  same  record;  the  evidence 
being  substantially  the  same  in  all  the  cases. 
The  plaintiffs  claim  that  they  were  not  guilty 
of  contempt,  because  they  made  no  illegal 
sales.  They  insist  that  they  were  the  keepers 
of  what  was  known  as  “original  package  es- 
tablishments;” that  they  sold  intoxicating 
liquors  in  original  packages,  which  packages 
were  shipped  into  this  state  from  other  states. 
In  other  words  the  claim  is  made  that  the  sales 
in  question  were  authorized  under  the  case  of 
Leisy  v.  Hardin,  135  U.  S.  100,  34  L.  ed.  128. 
All  of  the  sales  were  made  before  the  recent 
Act  of  Congress  known  as  the  “Wilson  Bill,” 
relating  to  the  laws  of  the  several  states  per- 
taining to  the  traffic  in  intoxicating  liquors. 
The  plaintiffs  rely  upon  the  case  of  Collins  v. 
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Hills,  77  Iowa,  181,  8 L.  R.  A.  110,  in  which 
an  original  package  is  defined  by  this  court. 
Whatever  may  be  thought  of  the  correctness 
of  that  definition,  it  would  be  a hardship  to  now 
hold  that  it  is  wrong,  because  parties  were 
authorized  thereby  to  act  in  accordance  there- 
with. It  is  a question  of  no  importance  now, 
in  view  of  the  Act  of  Congress  above  referred 
to.  But  the  evidence  in  these  cases  shows 
that  the  sales  in  question  were  not  made  in  ac- 
cordance with  the  rule  in  the  case  of  Collins  v. 
Hills . They  were  not  the  keepers  of  original 
package  houses.  They  kept  saloons  with  bars 
and  other  saloon  fixtures  and  appliances.  The 
following  is  the  testimony  of  one  of  the  wit- 
nesses, taken  on  the  trial:  “I  know  a certain 
place  situated  upon  the  northwest  corner  of 
Fifth  and  Pearl  streets,  occupied  by  defend- 
ant Hopkins.  I was  there  on  the  10th  day  of 
June,  and  bought  a bottle  of  beer.  At  the 
time  I bought  the  beer  Mr.  Frank  Roberts  was 
with  me,  and  we  together  drank  this  beer  there 
at  the  time.  The  place  where  we  got  this  beer 
was  furnished  up  as  an  original  package  saloon. 
There  was  a bar  and  other  saloon  fixtures  and 
appliances  there.  There  was  a shelf  back  of 
the  bar,  and  sample  bottles  on  it,  and  drinking 
glasses.  The  beer  was  cold.  We  paid  for  the 
beer  after  we  drank  it.  We  purchased  also  a 
package  of  whiskey.  This  beer  we  bought 
was  lager  beer  and  both  the  beer  and  whiskey 
were  intoxicating.  Mr.  Frank  Roberts  and 
myself  were  there  on  the  28th  of  June,  and 
bought  a bottle  of  beer.  We  saw  the  defend- 
ant there  on  both  occasions.  Defendant  Hop- 
kins set  up  the  bottle  of  beer  we  called  for,  and 
said  we  would  have  to  put  up  for  it  before  we 
drank  it,  as  that  was  the  law.  Roberts  asked 
him  if  he  could  have  the  bottle  and  he  said 
‘Yes,’ but  would  have  to  charge  him  a nickel 
for  it.  This  was  after  drinking.  We  didn’t 
buy  the  bottle  and  defendant  took  it  and  put 
it  away.  Cross-examination:  The  bottle  of 
beer  we  purchased  on  the  10th  of  June  was 
sealed.  It  had  a tin-foil  and  wire  over  the  top. 
So  far  as  we  could  judge  from  its  appearance, 
it  had  not  been  opened  at  all.  We  opened  it. 
The  whiskey  had  not  been  opened  that  we 
knew  of.  We  didn’t  have  possession  of  the 
bottle.  We  set  it  on  the  counter.  We  had  to 
pull  the  cork  out.  We  didn’t  try  to  carry  it 
off.  All  the  liquor  that  we  ever  bought  there 
was  in  bottles,  sealed;  and  to  all  appearances 
they  had  never  been  broken.  Redirect  exarn- 
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ination:  There  was  no  seal  on  the  bottle  of 
whiskey  that  we  purchased  there  any  more 
than  an  ordinary  cork  in  the  bottle.  There 
was  a paster  on  there  which  read:  'Bottled  by 
William  Darst,  Omaha,  Neb.’  ” It  is  agreed 
that  the  testimony  of  Frank  Roberts  is  sub- 
stantially the  same  as  that  above  set  out.  This 
testimony  is  in  no  manner  contradicted,  ex- 
cept that  plaintiff  Hopkins  testified  as  follows: 
“I  heard  the  testimony  of  the  last  witness  in 
regard  to  the  bottles.  After  a customer  comes 
in  and  buys  a bottle  he  leaves  it  on  the  counter 
after  he  empties  it  and  I take  it,  and  set  it  on 
the  back  of  the  bar.  I own  the  bottle.  I have 
never  prevented  a customer  from  taking  it  if 
he  desires  to.  I charge  no  more  where  the 
bottle  is  taken  away  than  when  it  is  left. 
Every  bottle  that  we  get  we  get  labels  on. 
Those  bottles  were  shipped  in  original  pack- 
ages, and  none  have  been  received  while  we 
were  in  business  that  were  not  labeled.”  It 
thus  appears  that  the  plaintiffs  did  not  sell  the 
packages.  They  sold  the  contents.  The  de- 
vice of  requiring  the  purchaser  to  pull  the 
corks  from  the  bottles  is  of  no  consequence. 
The  fact  remains  that  it  was  the  liquor,  as 
emptied  from  the  original  packages  into  drink- 
ing glasses  furnished  by  the  plaintiffs,  upon  a 
counter  in  a saloon , which  was  sold.  The  cases 
of  Leisy  v.  Hardin  and  Collins  v.  Hills  were 
wholly  unlike  these  cases.  In  those  cases  the 
sellers  were  not  the  keepers  of  dram  shops. 
They  sold  original  packages  and  not  the  mere 
contents  of  the  packages.  The  evidence 
further  shows  that  the  beer  which  the  plaintiffs 
sold  was  claimed  to  be  imported  from  Coving- 
ton, Neb.,  to  Sioux  City,  where  the  plaintiffs 
carried  on  the  business.  There  is  much  in  the 
evidence  tending  to  show  that  the  shipping  of 
the  beer  across  the  Missouri  river  was  a mere 
device,  and  that  it  was  not  interstate  com- 
merce, as  understood  in  the  way  of  trade.  The 
parties  owning  the  beer,  and  from  whom  the 
plaintiffs  made  their  purchases,  were  in  busi- 
ness in  Sioux  City,  and  the  beer  was  ordered 
there,  and  it  was  brought  over  the  river,  as 
ordered,  in  the  wagons  of  a transfer  or  trans- 
portation company,  in  which  the  wholesale 
dealers  were  interested  as  owners.  We  think 
that  the  plaintiffs  did  not  show  by  a prepon- 
derance of  the  evidence  that  the  sales  were 
made  by  original  packages. 

The  order  of  the  District  Court  will  he  af- 
firmed. 
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INTERSTATE  COMMERCE  COMMISSION. 


THE  EAU  CLAIRE  BOARD  OF  TRADE 


THE  CHICAGO,  MILWAUKEE  & ST.  PAUL  RAILWAY  COMPANY,  Chicago  & Al- 
ton Railroad  Company,  Atchison,  Topeka  & Santa  Fe  Railroad  Company,  Chica- 
go, Rock  Island  & Pacific  Railway  Company,  Chicago,  Burlington  & Quincy 
Railroad  Company,  Chicago  & Northwestern  Railway  Company,  Chicago,  St. 
Paul  & Kansas  City  Railway  Company,  Missouri  Pacific  Railway  Company, 
Great  Northern  Railway  Company,  Wabash  Railroad  Company,  Chicago,  St. 
Paul,  Minneapolis  & Omaha  Railway  Company, 

Defendants; 

and 


The  Musser  Lumber  Company,  The  Hershey  Lumber  Company,  The  Lindsay  & Phelps 
Company,  Christ,  Mueller,  The  Davenport  Lumber  Company,  The  Cable  Lum- 
ber Company,  The  Rock  Island  Lumber  and  Manufacturing  Company,  Di- 
mock, Gould  & Company,  Curtis  Bros.  & Company,  W.  J.  Young  & Company, 

C.  Lamb  & Sons,  The  Clinton  Lumber  Company,  Gardner,  Batchelder  & Wells, 

D.  Joyce,  The  Lyons  Lumber  Company,  and  The  Langford  & Hall  Lumber  Com- 
pany, The  Keithsburg  Lumber  Company,  The  Gem  City  Saw  Mill  Company,  The 
Rand  Lumber  Company,  The  Burlington  Lumber  Company,  Gilbert,  Hedge  & 
Company,  Nairn,  Gillies  & Company,  S.  & J.  C.  Atlee,  W.  E.  Tabor  & Com- 
pany, The  Carson  & Rand  Lumber  Company,  S.  C.  & S.  Carter,  Evans  & Shep- 
ard, The  Canton  Planing  Mill  Company,  The  Canton  Saw  Mill  Company,  The 
Bluff  City  Lumber  Company,  John  J.  Cruikshank,  Jr.,  The  Empire  Lumber  Com- 
pany, The  Harriman  & Hurd  Lumber  Company,  The  S.  P.  Given  Lumber  Company, 
The  Hannibal  Saw  Mill  Company,  The  Hannibal  Door  & Sash  Company,  The  La 
Crosse  Lumber  Company,  The  J.  F.  Crawford  Lumber  Company,  and  The  Schu- 
LENBERG  & BEOCKLER  LUMBER  COMPANY,  THE  La  CROSSE  LUMBER  EXCHANGE, 

Intervenors. 


(No.  267.) 


1.  The  doctrine  that  transportation  charges 
should*  be  proportioned  to  the  distances  be- 
tween different  points,  where  those  distances 
are  greatly  dissimilar , has  never  been  advo- 
cated by  the  railroads  or  recommended  by 
the  Commission.  While  distance  is  an  ever- 
present element  in  the  problem  of  rates  and 
not  unfrequentlv  a controlling  consideration, 
the  general  practice  of  rate  making  is  op- 
posed to  the  principle  of  exact  proportion, 
and  there  is  no  opportunity  for  its  appli- 
! cation  under  present  conditions.  Where  all 
the  distances  brought  into  comparison  are 
considerable  and  the  differences  between 
them  relatively  small,  there  should  be  sub- 
stantial similarity  in  the  respective  rates  un- 
less other  modifying  circumstances  justify 
disparity. 

i 2.  That  rates  should  be  fixed  in  inverse  pro- 
portion to  the  natural  advantages  of  compet- 
ing towns  with  the  view  of  equalizing  “com- 
mercial conditions,”  as  they  are  sometimes 
described,  is  a proposition  unsupported  by 
law  and  quite  at  variance  with  every  consid- 
eration of  justice.  Each  community  is  en- 
titled to  the  benefits  arising  from  its  location 
and  natural  conditions,  and  the  exaction  of 
charges  unreasonable  in  themselves  or  rela- 
tively unjust,  by  which  those  benefits  are 
neutralized  or  impaired,  contravenes  alike 
the  provisions  and  the  policy  of  the  statute. 

3.  On  complaint  of  a-^elalively  unreasonable 
rate  on  lumber  from  Eau  Claire  to  various 
points  on  the  Missouri  river  as  compared 
4 Inter  S.  5 


with  rates  to  the  same  points  from  La  Crosse, 
Winona,  and  various  other  lumber  shipping 
points:  Held,  That  the  case  must  mainly  be 
determined  by  comparing  the  rate  in  ques- 
tion with  the  rates  from  neighboring  towns, 
similar  in  size,  situation  and  volume  of  com- 
peting traffic,  and  at  approximately  the  same 
distance  from  common  markets;  that  the  rate 
complained  of  subjects  Eau  Claire  to  undue 
prejudice  and  disadvantage,  and  is  unlawful; 
and  that  such  rate  should  not  exceed  the 
rate  from  La  Crosse  and  Winona  by  more 
than  two  cents  per  hundred  pounds  when, 
as  at  the  time  complaint  was  filed,  the  rate 
from  those  points  is  not  over  11  cents  per 
hundred,  nor  by  more  than  two  and  one  half 
cents  per  hundred  pounds  above  the  present 
rate  of  16  cents  per  hundred  from  La  Crosse 
and  Winona. 

4.  A railroad  cannot  be  said  to  discriminate 
against  a town  which  it  does  not  reach  and 
in  whose  carrying  trade  it  does  not  partici- 
pate; therefore,  no  case  is  made  out  against 
the  carriers  which  were  made  parties  at  the 
request  of  the  original  defendant,  because 
none  of  them  have  lines  extending  to  Eau 
Claire.  Preference,  prejudice  and  other  like 
terms  imply  comparison,  and  the  basis  of 
comparison  is  wanting  unless  the  rates  com- 
pared are  made  by  the  same  carrier.  But 
these  parties  having  defended  and  endeav- 
ored to  justify  the  differential  found  exces- 
sive, while  not  technically  subject  to  an  order 
for  its  correction,  have  no  more  right  to  ren- 
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der  it  ineffectual  than  to  openly  disregard  a 
direction  clearly  within  the  scope  of  the 
Commission’s  authority.  The  intervening 
defendant,  the  Omaha  road,  though  serving 
the  complaining  town,  need  not,  for  reasons 


stated,  he  included  in  the  order  directing  the 
reduced  rate,  but  the  case  will  be  held  open 
as  against  that  company  for  such  direction 
as  may  hereafter  be  required. 


Complaint  filed  July  7,  1890. — Answer  of  original  defendant,  Chicago,  Milwaukee  & St.  Paul 
Railway  Company  filed  August  2,  1890.— Order  entered  bringing  in  other  defendants  Sep- 
tember 17, 1890.— Order  entered  granting  leave  to  Chicago , St.  Paul,  Minneapolis  & Omaha 
Railway  Company  to  intervene  as  a defendant,  November  24,  1890— Answers  of  new  defend- 
ants filed  October  13,  1890,  to  November  24,  1890;  also  on  September  21,  1891.— Orders  en- 
tered, allowing  petitioning  lumber  dealers  to  intervene  in  behalf  of  the  defense , November  21, 
December  17,  1890,  and  June  4 , 1891. — Depositions  filed  April  3 to  September  21, 1891.— 
Hearing  had  at  Chicago , Illinois,  September  21  and  ' 22,  1891.— Briefs  filed,  September  21  to 
November  12,  1891. — Proposed  findings  of  fact  filed  by  complainant  November  19,  1891.  De- 
cided June  17,  1892. 


RELATIVE  RATES  on  lumber  from  Eau  Claire  to  points  on  the  Missouri  river. 

See  Complaint  and  Answer,  3 Inters.  Com.  Rep.  174.  Orders,  3 Inters.  Com.  Rep.  314. 


H.  H.  Hayden  and  Davis,  Kellogg  & Severance,  for  Eau  Claire  Board  of  Trade. 

John  W.  Cary,  for  Chicago,  Milwaukee  & St.  Paul  Railway  Company. 

William  Brown,  for  Chicago  & Alton  Railroad  Company. 

Britton  & Cray , for  Atchison,  Topeka  & Santa  Fe  Railroad  Company. 

Thomas  F.  Withrow  and  T.  S.  Wright , for  Chicago,  Rock  Island  & Pacific  Railway  Company. 
J.  W.  Blythe,  C.  M.  Dawes  and  Benton  J.  Hall,  for  Chicago,  Burlington  & Quincy  Railroad 
Company. 

W.  C.  Goudy,  for  Chicago  & Northwestern  Railway  Company. 

Lusk  & Bunn,  for  Chicago,  St.  Paul<fc  Kansas  City  Railway  Company. 

John  S.  Blair,  for  Missouri  Pacific  Railway  Company. 

W.  H.  Blodgett,  for  Wabash  Railroad  Company. 

James  H.  Howe  and  S.  L.  Perrin,  for  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railroad 
Company. 

Cummins  & Wright,  for  Musser  Lumber  Company  et  al. 

Thomas  Hedge,  for  Keith sburg  Lumber  Company  et  al. 

Losey  & Woodward,  for  La  Crosse  Lumber  Exchange. 


REPORT  AND  OPINION  OF  THE  COMMISSION. 


Knapp,  Commissioner: 

The  substance  of  complainant’s  charge  in 
this  case  is,  that  the  rates  maintained  by  the 
Chicago,  Milwaukee  & St.  Paul  Railway 
Company  for  the  transportation  of  lumber,  in 
car-load  quantities,  from  various  specified  towns 
in  the  lumber  producing  districts  of  Wisconsin 
and  Minnesota,  to  Kansas  City,  Omaha  and 
other  Missouri  river  points,  discriminate  unjust- 
ly against  the  city  of  Eau  Claire,  and  operate  to 
its  serious  prejudice  and  disadvantage.  The 
formal  complaint  herein,  which  was  directed 
against  the  above  named  carrier  only,  sets  forth 
with  considerable  detail  the  history  and  situa- 
tion of  the  lumber  industry  in  that  region,  and 
contains  numerous  statements  in  reference  to 
distances,  tariffs,  tonnage,  population  and  the 
4 Inter  S. 


j like,  all  tending  to  establish  the  relative  injus- 
j tice  asserted.  The  answer  of  this  defendant 
substantially  admits  the  specific  facts  alleged 
in  the  petition,  but  disputes  some  of  its  infer- 
ences and  assertions,  and  indirectly  denies  that 
the  rates  in  question  are  unreasonable  or  con- 
stitute any  violation  of  legal  duty.  In  further 
justification  of  the  apparent  disparity  in  charges 
on  west  bound  lumber,  as  between  Eau  Claire 
and  its  immediate  rivals,  this  railroad  in  effect 
pleads  its  inability  to  alter  the  rates  complained 
of  without  the  consent,  hitherto  withheld,  of 
other  carriers  engaged  in  transporting  lumber 
to  western  destinations  from  various  places  on 
their  respective  lines  which  are  competitors  of 
Eau  Claire,  because  those  carriers  by  lowering 
their  rates  at  competing  [points,  to  correspond 
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with  any  reduction  by  this  road  at  Eau  Claire, 
could  restore  and  maintain  the  existing  relation 
of  rates  between  these  towns,  which  is  the  real 
grievance  of  complainant.  It  was  therefore 
prayed  that  certain  roads,  which  are  enumerated 
in  this  answer,  should  be  made  parties  to  the 
proceeding,  in  order  that  the  whole  subject 
might  be  properly  investigated  and  the  various 
interested  carriers  bound  by  any  ruling  of  the 
Commission.  In  compliance  with  this  request 
an  order  was  made  bringing  in  the  other  rail- 
roads named  in  the  title,  except  the  Chicago, 
St.  Paul,  Minneapolis  & Omaha  Railway 
Company,  which  subsequently,  on  its  own  ap- 
plication, was  permitted  to  intervene.  Most 
of  these  corporations  thereupon  filed  answers 
to  the  complaint;  some  of  them  setting  forth 
the  circumstances  which  led  to  the  adoption  of 
the  present  tariff  on  west  bound  lumber  and 
alleging  that  serious  disturbance  and  injury 
would  result  from  any  interference  with  the 
rate  established  at  Eau  Claire,  and  all  of  them 
denying  any  actual  or  intended  discrimination 
against  the  shippers  of  that  city.  In  addition 
to  the  carriers  thus  made  defendants,  a large 
number  of  persons,  firms  and  corporations  en- 
gaged in  the  lumber  business  in  various  places 
in  the  states  of  Iowa,  Illinois  and  Missouri, 
together  with  the  La  Crosse  Lumber  Exchange 
of  La  Crosse,  Wisconsin,  all  claiming  a direct 
and  important  interest  in  the  controversy,  were 
also  at  one  time  or  another  allowed  to  inter- 
vene. These  parties  are  named  and  described 
as  intervenors  io  the  title  of  the  case;  and  so 
far  as  they  answered,  furnished  evidence  or 
otherwise  participated  in  the  hearing,  (and  to 
a great  extent  they  assumed  the  burden  of  the 
defense,)  they  sought  to  sustain  and  defend  the 
rates  assailed  in  this  proceeding.  The  intro- 
duction of  these  defendants,  representing  a 
large  area  of  country  and  numerous  transpor- 
tation and  commercial  interests,  greatly  ex- 
tended the  range  of  investigation  and  opened 
up  a broad  field  of  inquiry. 

In  the  voluminous  testimony  which  has  been 
placed  upon  the  record  there  is  little  disagree- 
ment as  to  actual  facts,  but  the  claims  of  dif- 
ferent parties  and  the  elaborate  arguments  of 
counsel  disclose  many  conflicting  views  and 
wide  divergence  of  opinion.  The  nature  of 
the  controversy,  with  its  diverse  phases  and 
relations,  is  so  fully  set  forth  in  the  formal 
findings,  that  no  further  analysis  of  the  plead- 
ings or  other  preliminary  statement  would 
seem  to  be  required.  In  order  that  a complete 
summary  of  the  proofs  may  be  presented,  and 
without  special  reference  to  their  materiality 
or  bearing,  we  find  the  following  facts: 

Findings  of  Fact. 

1.  The  complainant,  the  Eau  Claire  Board 
of  Trade,  is  an  association  of  citizens  and  resi- 
dents of  the  city  of  Eau  Claire,  Wisconsin, 
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organized  to  promote  the  business  interests  of 
that  city.  The  defendant  railroad  companies 
are  severally  common  carriers  engaged  in  the 
interstate  transportation  of  lumber  and  other 
freight.  The  sources  of  supply  of  the  west 
bound  lumber  shipped  over  these  roads  are  the 
forests  of  northern  Michigan,  Wisconsin  and 
Minnesota;  and  the  main  points  from  which 
such  shipments  are  made  are  Minneapolis,  Eau 
Claire,  Winona,  La  Crosse,  Oshkosh,  Milwau- 
kee and  Chicago,  and  the  following  towns  on 
the  Mississippi  river,  south  of  La  Crosse,  to 
wit:  Dubuque,Clinton,  Lyons,  Fulton,  Moline, 
Rock  Island,  Davenport,  Muscatine,  Bur- 
lington, Keokuk,  Hannibal  and  Louisiana. 
The  market  or  distributing  towns  to  which 
these  shipments  are  made  are  for  the  most  part 
the  “Missouri  river  points,"  Sioux  City,  Omaha, 
Council  Bluffs,  St.  Joseph  and  Kansas  City. 

2.  No  one  of  the  defendant  roads  reaches  all 
these  points  of  production.  From  Eau  Claire 
shipments  of  lumber  are  made  to  the  Missouri 
river  over  the  Chicago,  Milwaukee  &St.  Paul, 
the  Chicago,  St.  Paul,  Minneapolis  & Omaha, 
and  the  Wisconsin  Central.  The  Chicago, 
Milwaukee  & St.  Paul  road,  (hereinafter  desig- 
nated the  “Milwaukee,”)  has  main  lines  as  fol- 
lows: from  Chicago  to  Council  Bluffs;  from 
Marion,  Iowa,  on  said  former  line,  to  Kansas 
City;  from  Oshkosh  to  Milwaukee;  from  Mil- 
waukee to  Sabula  Junction;  from  Minneapolis 
via  Wabasha  to  Sabula  Junction,  called  the 
“river  line;"  from  Minneapolis  to  Mason  City, 
called  the  “Iowa&  Minnesota  line.”  Minne- 
apolis, Winona  and  La  Crosse  are  on  the  “river 
line,”  but  Eau  Claire  is  on  a branch  forty-eight 
miles  in  length  connecting  with  that  line*at 
Wabasha.  The  Milwaukee  road  has  an  ar- 
rangement with  the  Iowa  Central  by  which,  in 
hauling  from  Eau  Claire  and  Winona  to  Coun- 
cil Bluffs,  it  uses  the  latter  road  from  Mason 
City  to  Pickering,  a distance  of  97  miles,  and, 
in  hauling  to  Kansas  City,  it  uses  the  same 
road  from  Mason  City  to  Hedric,  a distance  of 
167  miles.  The  distances  via  the  Iowa  Central 
are  considerably  less  than  those  over  the  Mil- 
waukee line  proper.  The  Chicago,  St.  Paul, 
Minneapolis  & Omaha  road  (hereinafter  styled 
the  “Omaha”)  has  a line  extending  from  Eau 
Claire  through  St.  Paul  and  Minneapolis  to 
Sioux  City,  Omaha,  and  Council  Bluffs.  It 
also  has  lines  from  Worthington,  Minn.,  to 
Mitchell  in  South  Dakota;  from  St.  Paul  and 
Minneapolis  through  Hudson,  Wis.,  to  Elroy, 
Wis.;  from  Hudson  to  Ashland  and  Bayfield 
on  Lake  Superior  in  northern  Wisconsin;  and 
from  Eau  Claire  to  West  Superior  and  Duluth, 
Minn.  Winona  and  La  Crosse  are  also  both 
located  on  the  Chicago  & Northwestern,  and 
the  Chicago,  Burlington  & Northern.  La 
Crosse  is  also  reached  by  the  Green  Bay, 
Winona  & St.  Paul,  and  Winona  by  the  last 
named  road  and  the  Winona  & Southwestern, 
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but  these  roads  apparently  do  not  participate 
in  the  lumber  traffic. 

All  the  other  defendant  roads,  except  the 
Missouri  Pacific  and  Great  Northern,  have 
main  lines  leading  from  Chicago,  and,  by  their 
several  connections,  from  Milwaukee,  Osh- 
kosh and  other  points  across  the  Mississippi 
to  Missouri  river  markets.  The  points  at  which 
these  roads  cross  the  Mississippi,  gpd  the  Mis- 
souri river  points  reached  by  them,  directly  or 
through  connections,  are  shown  by  the  follow- 
ing table: 


Roads. 


Crossing  points 
on  the 
Mississippi. 


Missouri  river 
points  reached. 


Chicago  & Alton 


Louisiana,  Mo. 


Kansas  City. 


R.  R. 


Atchison,  To- 
peka & Santa 
Fe  R.  R. 


Ft.  Madison,  la. 


Chicago,  Rock 
Island  & Pa- 
cific R’y. 


Rock  Island,  111. 


Chicago,  Bur- 
lington & Quin- 
cy R.  R. 


Burlington,  la. 
Quincy,  111. 


Chicago  & North 
Western  R’y. 


Clinton,  la., 
Winona,  Minn.& 
St.  Paul,  Minn. 


Chicago,  St.  Paul 
& Kansas  City 
R’y. 


Dubuque,  la. 


Wabash  R.  R. 


J Hannibal  and 
I St.  Louis. 


f Kansas  City, 

J St.  Joseph, 

1 Atchison  and 
L Leavenworth, 
f Kansas  City 
I (in  connection 
with  the  Han- 
I nibal  & St.  Jo- 
- seph),  Leaven- 
worth, Atchi- 
son,St.Joseph, 
Council  Bluffs 
and  Omaha, 
f Counci  LBluffs, 
Omaha,  St.  Jo- 
seph, A tch  i- 
Ison,  Leaven- 
worth, Kansas 
-J  City  and  Sioux 
City— the  last 
| in  connection 
| with  the  Chi- 
I cago  & North- 
western. 
Council  Bluffs, 
-<  Omaha  and 
Sioux  City. 

St.  Joseph, 
Leavenworth, 
direct,  and 
Atchison, 
Kansas  City, 
Council  Bluff's 
and  Omaha.by 
l.  connections, 
f Kansas  City, 
direct,  and  St. 
J Joseph,  Atcbi- 
j sou  and  Coun- 
I cil  Bluffs  by 
(.connections. 


The  Missouri  Pacific  Railway  has  lines  run- 
ning west  from  the  Mississippi  river  to  St. 
Louis  and  Belmont,  Mo.,  and  West  Memphis 
and  Helena,  Ark.,  and  reaching  Kansas  City, 
Leavenworth,  Atchison,  St.  Joseph  and  Oma- 
ha; and  the  Great  Northern  line  extends  west 
from  St.  Paul  and  Minneapolis  and  reaches 
Sioux  City  in  connection  with  Sioux  City  & 
Northern  Railway. 

The  roads  having  lines  from  the  river  towns 
named  below  to  lumber  markets  on  the  Mis- 
souri are  as  follows: 

From  Dubuque, — the  Chicago,  Milwaukee  & 
St.  Paul,  Illinois  Central  and  Chicago,  St.  Paul 
& Kansas  City. 

From  Clinton, — the  Chicago,  Milwaukee  & 
St.  Paul,  Chicago,  Burlington  & Quincy  and 
Chicago  & Northwestern. 
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From  Lyons, — the  Chicago  & Northwestern , 
and  Chicago,  Milwaukee  & St.  Paul. 

From  Fulton, — the  Chicago  & Northwestern, 
Chicago,  Milwaukee  & St.  Paul,  and  Chicago, 
Burlington  & Quincy. 

From  Moline, — the  Chicago,  Milwaukee  & 
St.  Paul,  Chicago,  Burlington  & Quincy,  and 
Chicago,  Rock  Island  & Pacific. 

From  Rock  Island, — the  Chicago,  Rock  Is- 
land & Pacific,  Chicago,  Milwaukee  & St. 
Paul,  and  Chicago,  Burlington  & Quincy. 

From  Davenport, — the  Chicago,  Rock  Island 
& Pacific,  and  Chicago,  Milwaukee  & St. 
Paul. 

From  Muscatine, — the  Chicago,  Rock  Island 
& Pacific. 

From  Burlington, — the  Chicago,  Burlington 
& Quincy,  and  Chicago,  Burlington  & Kansas 
City. 

From  Keokuk, — the  Chicago,  Burlington  & 
Quincy,  Chicago,  Burlington  & Kansas  City, 
and  Chicago,  Rock  Island  & Pacific. 

From  Hannibal, — the  Hannibal  & St.Joseph, 
Chicago,  Burlington  & Quincy,  and  Wa- 
bash. 

From  Louisiana, — the  Chicago  & Alton. 

From  Quincy, — the  Chicago,  Burlington  & 
Quincy,  Hannibal  & St.  Joseph,  and  Quincy, 
Omaha  & Kansas  City. 

From  Winona, — Chicago,  Milwaukee  & St. 
Paul,  Chicago  & Northwestern,  Chicago, 
Burlington  & Northern,  the  last  named  being 
a party  to  the  Chicago,  Burlington  & Quincy 
system  which  reaches  the  Missouri  river. 

From  La  Crosse, — Chicago,  Milwaukee  & 
St.  Paul,  Chicago  and  North  Western,  Chi- 
cago, Burlington  & Northern,  the  last  named 
being  a party  to  the  Chicago,  Burlington  & 
Quincy  system,  which  reaches  the  Missouri 
river. 

From  Eau  Claire, — Chicago,  Milwaukee  & 
St.  Paul,  Chicago,  St.  Paul,  Minneapolis  & 
Omaha;  it  is  also  located  on  the  Wisconsin 
Central  which  connects  with  the  above  named 
roads. 

The  Milwaukee  and  Omaha  are  the  only 
roads  made  defendants  in  this  proceeding  which 
reached  Eau  Claire.  The  Missouri  Pacific,  the 
Chicago,  St.  Paul  & Kansas  City,  and  the 
Chicago  & Northwestern  Railway  Companies, 
admit  that  they  are  parties  to  joint  rates  on 
lumber  from  Eau  Claire,  and  all  the  defendant 
roads  appear  to  have  joined  in  fixing  the  dif- 
ferentials complained  of  in  this  case.  The 
Wisconsin  Central,  of  which  the  Northern 
Pacific  Railroad  Company  is  lessee,  is  not 
made  a party  defendant,  but  its  line  now 
reaches  Eau  Claire  and  is  carrying  lumber  to 
Missouri  river  points  in  connection  with  the 
Chicago,  St.  Paul  & Kansas  City,  and  also  in 
connection  with  the  Great  Northern.  The  dif- 
ferentials, which  are  the  ground  of  complaint 
in  this  proceeding,  were  fixed  by  what  is  known 
as  the  “ Bogue  Award,”  which  is  hereinafter 
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set  forth.  Since  that  award  was  made  other 
lines  of  road  have  become  engaged  in  carrying 
lumber  to  Missouri  river  points;  among  these 
are  the  Chicago  & Kansas  City,  and  the  Atchi- 
son, Topeka  & Sante  Fe  roads  from  Chicago. 

3.  As  above  stated,  the  sources  of  supply  of 
the  lumber  carried  by  these  roads  are  the  for- 
ests of  Northern  Minnesota,  Wisconsin  and 
Michigan.  The  Minnesota  timber  is  manu- 
factured into  lumber  largely  at  Minneapolis, 
and  thence  transported  to  market;  the  Michi- 
gan timber  is  manufactured  into  lumber  in 
that  state  and  carried  by  water  to  Milwaukee, 
Chicago  and  other  lake  ports;  the  Wisconsin 
timber  is  manufactured  extensively  at  Eau 
Claire,  Winona,  La  Crosse  and  Oshkosh.  Eau 
Claire  and  La  Crosse  are  in  western  Wiscon- 
sin, the  former  about  75  miles  by  water  from 
the  Mississippi  river,  and  the  latter  on  its  east- 
ern bank;  Winona  is  in  Minnesota,  on  the 
western  bank  of  the  Mississippi,  and  Oshkosh 
is  on  Lake  Winnebago  in  eastern  Wisconsin. 
Minneapolis  is  about  100  miles  from  Eau 
Claire;  Winona  about  80  miles,  and  La  Crosse 
about  108  miles.  Eau  Claire  is  situated  at  the 
junction  of  the  Eau  Claire  and  Chippewa 
rivers;  the  Eau  Claire  is  a branch  of  the  Chip- 
pewa, and  the  latter  empties  into  the  Missis- 
sippi. Logs  are  floated  down  the  Eau  Claire 
and  Chippewa  rivers  to  Eau  Claire,  and  thence 
on  the  Chippewa  and  Mississippi  rivers  to 
Winona  and  LaCrosse,  and  also  to  Mississippi 
river  points  below.  Logs  are  also  floated  down 
the  Black  river  to  La  Crosse  and  other  Missis- 
sippi river  towns.  A large  part  of  the  timber 
on  the  Eau  Claire  and  Black  rivers  can  be 
floated  with  about  equal  facility  down  either 
stream  and  taken  to  Winona  and  La  Crosse  on 
the  one  hand  or  Eau  Claire  on  the  other.  Eau 
Claire,  Winona,  La  Crosse  and  Oshkosh  are 
small  cities,  each  having  from  18,000  to  20,000 
inhabitants,  while  Minneapolis  has  about  150,- 
000.  These  cities  are  all  natural  lumber  mar- 
kets; they  have  large  saw  mills,  and  the  man- 


ufacture, sale  and  shipment  of  lumber  are 
conducted  on  a large  scale  at  Minneapolis,  and 
constitute  the  principal  business  of  the  other 
places.  Eau  Claire  and  all  the  cities  of  Wis- 
consin, Minnesota  and  the  northern  peninsula 
of  Michigan,  and  also  Mississippi  river  points 
engaged  in  the  manufacture  and  shipment  of 
lumber  to  the  Missouri  river,  may  be  said  to  be 
in  competition  in  this  business,  but  the  most 
active  competitors  of  Eau  Claire  are  Winona 
and  La  Crosse.  The  principal  distributing 
points  for  Eau  Claire  lumber  are,  and  for  20 
or  25  years  have  been,  the  Missouri  river  towns, 
which  are  also  the  principal  markets  for  other 
shipping  points  both  on  the  Mississippi  river 
and  in  the  interior.  Eau  Claire  seems  to  be 
more  rigidly  confined  than  its  competitors  to 
the  Missouri  river  market.  Since  1884  when 
the  Bogue  award  was  made,  southern  yel- 
low pine  from  the  states  of  Georgia,  the  Caro- 
linas,  Southern  Missouri,  Arkansas  and  Texas, 
has  come  into  competition  with  the  white  pine 
from  Minnesota,  Wisconsin  and  Michigan. 
This  competition  extends  north  to  the  southern 
line  of  Minnesota,  and  is  strong  in  Missouri, 
Kansas,  Nebraska  and  Iowa.  The  natural 
tendency  of  this  competition  is  to  reduce  the 
price  of  the  northern  pine,  and  in  that  way 
affect  transportation  rates  on  the  latter,  but  it 
does  not  appear  to  have  an  appreciable  effect 
on  the  relation  of  rates  on  lumber  between  Eau 
Claire  and  its  immediate  competitors. 

4.  Eau  Claire  is  situated  in  what  is  known 
as  the  “ Chippewa  District/’  In  this  district, 
and  in  the  vicinity  of  Eau  Claire,  are  Chip- 
pewa Falls,  Badger’s  Mills  and  Porter’s  Mills, 
at  which  lumber  is  manufactured  in  large 
quantities.  As  appears  from  the  “North 
Western  Lumberman,”  copies  of  which  were 
introduced  in  evidence,  the  aggregate  cut  of 
lumber  at  the  points  and  in  the  districts  named 
therein,  from  1878  to  1890,  both  inclusive,  is 
shown  by  the  following  table: 


CUT  OF  LUMBER. 


Year. 

Chippewa  Dis- 
trict, includ- 
ing Eau  Claire 

Winona. 

Black  River 
Dist.,  includ- 
ing La  Crosse. 

Minneapolis. 

Mississippi 

River. 

[Total  west  of 
Chicago 
District. 

1878. 

1879. 

1880. 
1881. 
1882. 

1883. 

1884. 

1885. 

1886. 

1887. 

1888. 

1889. 

1890. 

154.119.000 

243.665.000 

350.632.000 
380,390,917 
414,994,735 
428,852,505 
454,544,723 
372,956,872 
347,492,315 
325,783,661 
314,192,782 
305,415,348 
394,622,292 

96.475.000 
90,630,550 

96.700.000 

120,000,000 

119,500,000 

145,000,000 

155.413.000 

187.700.000 

173.700.000 

213,050,561 

198,835,421 

243,195,583 

130,274,076 

149,754,547 

195,452,182 

234,254,071 

314.363.166 
272,709,222 
300.724,379 

313.998.166 

337,663,301 

275,855,648 

343,573,762 

480.698.000 

688.141.000 

923.035.000 
1,153,191,303 
1,372,219,903 
1,290,062,690 
1,414,294,695 
1,437,889,793 
1,326,158,802 
1,262,778,448 
1,489,798,477 
1,343,737,412 
1,582,907,021 

1.023.974.000 

1.573.198.000 

2.072.257.000 
2,455,315,694 
2,931,924,196 
3,134,331,793 
3,448,646,757 
3,169,018,977 
3,115,128,167 
3,307,700,150 

3.758.453.946 
3,594,367,960 

4.135.130.947 

Percentage 
of  increase 
from  1878  to 
1884. 

195  per  cent. 

194  per  cent. 

237  per  cent. 

Percentage 
of  increase 
or  decrease 
from  1884  to 
1890. 

13  per  cent. 
Decrease. 

60  per  cent. 
Increase. 

30  per  cent. 
Increase. 

14  per  cent. 
Increase 

12  per  cent. 
Increase, 

20  per  cent. 
Inci'ease. 
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5.  The  Omaha  road  was  built  to  Eau  Claire 
in  1878  or  1879,  and  the  Milwaukee  road  about 
1882.  Prior  to  the  building  of  these  roads, 
lumber  produced  at  that  place  was  rafted  and 
then  floated  down  the  Chippewa  and  Mississippi 
to  various  towns  on  the  latter  river,  from 
which  it  was  distributed  by  rail  to  market 
destinations  mainly  in  the  west.  These  towns 
on  the  Mississippi  have  been  engaged  in  this 
business  since  1850  or  1852.  After  these  roads 
were  constructed,  Eau  Claire  entered  largely 
into  the  business  of  “piling,  drying  and  man- 
ufacturing lumber”  and  shipping  the  same  to 
market  by  rail.  About  half  the  cut  at  Eau 
Claire  in  1890  was  shipped  in  this  way,  and 
the  other  half  was  rafted  to  Mississippi  river 
towns;  and  it  is  estimated  that  eighty  per  cent 
of  the  lumber  rafted  to  points  below  Winona 
comes  from  the  Chippewa  river.  Eau  Claire 
appears  to  be  well  adapted  by  location  and  in 
other  respects  for  the  manufacture  and  sale  of 
lumber;  it  has  a natural  booming  ground  or 
place  for  the  safe  storage  • of  logs,  cheap  trans- 
portation from  the  stump  to  the  mills,  proxim- 
ity to  the  timber  and  locations  suitable  for 
mills  and  yards.  Being  situated  nearer  the  pine 
forests,  the  sources  of  timber  supply,  and  at 
the  confluence  of  two  rivers  which  penetrate 
those  forests,  the  Eau  Claire  and  Chippewa, 
it  appears  to  have  natural  advantages  over  its 
neighboring  competitors.  Logs  for  Eau  Claire 
mills  are  subject  to  a boomage  charge  at  that 
place  for  50  cts.  per  thousand  feet,  and  they 
also  have  to  be  separated  from  the  mass  of  logs 
intended  for  Mississippi  river  towns.  Chip- 
pewa river  logs  for  those  towns  are  driven  at  a 
nominal  cost  via  Eau  Claire  to  the  Beef  Slough 
Boom  where  that  river  empties  into  the  Missis- 
sippi. These  logs  are  subject  to  a boomage 
charge  at  Beef  Slough  of  50  cts.  per  thousand 
feet,  but  are  not  subject  to  such  charge  at  Eau 
Claire.  In  order  to  float  logs  on  the  Mississippi 
to  lumber  points  on  the  river,  it  is  necessary 
to  bind  them  together  in  rafts,  but  this  expense 
is  not  incurred  in  floating  logs  to  Eau  Claire. 
These  rafts  have  to  be  towed  from  Beef  Slough 
to  points  below,  and  this  occasions  an  additional 
expense.  The  weight  of  evidence  is  to  the 
effect  that  it  costs  from  40  cts.  to  75  cts.  more 
per  thousand  feet  to  transport  logs  to  Winona 
than  to  Eau  Claire.  The  cost  of  towage  from 
Beef  Slough  to  Winona  is  about  12  cts.  per 
thousand  feet;  to  Rock  Island,  Davenport,  Mus- 
catine and  Moline,  about  $1.28;  and  to  Hanni- 
bal, about  $1.95.  There  is  no  evidence  as  to  the 
cost  of  towage  to  other  lumber  towns  on  the 
Mississippi.  Besides  the  Chippewa  and  Black 
rivers,  logs  also  come  down  the  St.  Croix  river 
to  the  Mississippi.  Rafting  is  not  necessary  in 
bringing  logs  down  the  Black  river  to  La 
Crosse.  Logs  are  not  damaged  in  being  trans- 
ported by  water  in  rafts,  but  sawed  lumber  is 
injured  by  the  boring  which  is  necessary  in 
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forming  it  into  rafts  and  also  by  discoloration 
from  water.  After  lumber  is  in  the  raft,  the 
cost  of  its  transportation  by  water  down  the 
Mississippi  is  less  than  for  the  same  distance 
by  rail;  but,  including  the  rafting  and  preced- 
ing expenses,  the  testimony  is  to  the  effect  that 
lumber  can  be  shipped  from  Eau  Claire  by 
rail  direct  to  Missouri  river  markets  at  as  little, 
if  not  less,  cost  than  it  can  be  floated  to  Missis- 
sippi river  points  and  thence  transported  by 
rail  to  those  markets.  The  railway  companies 
whose  lines  run  from  Chicago  across  the  Mis- 
sissippi to  the  Missouri  river  territory  naturally 
desire  that  lumber  be  carried  by  water  down 
the  Mississippi  to  shipping  points  on  that  river, 
and  be  thence  shipped  over  their  roads  to  the 
Missouri  river  markets.  The  Omaha  road  is 
also  interested  in  maintaining  high  lumber 
rates  at  Eau  Claire,  because  of  an  agreement 
between  that  road  and  the  purchasers  of  its 
timber  lands  in  northwestern  Wisconsin,  by 
which  those  purchasers  bound  themselves  to 
ship  over  its  line  the  timber  from  such  lands, 
(which  is  further  from  the  Missouri  river 
markets  than  Eau  Claire  timber),  on  condition 
of  receiving  the  same  rates  as  might  be  charged 
by  that  road  on  such  shipments  from  Eau 
Claire. 

6.  The  rates  from  Eau  Claire  and  the  other 
shipping  points  to  the  Missouri  river  markets 
are  based  on  the  rate  from  Chicago,  being  cer- 
tain differentials  over  or  under  that  rate,  and 
the  same  rate  is  made  from  any  one  of  the  ship- 
ping points  to  all  the  Missouri  river  markets, 
although  the  distances  to  the  latter  vary  mate- 
rially. The  rate  from  Eau  Claire  seems  to  have 
been  originally  2 cents  per  hundred  pounds 
above  the  rate  from  Chicago,  but  there  is  no 
evidence  of  any  considerable  shipments  at  that 
figure,  and  it  does  not  appear  to  have  become 
a permanent  and  established  rate.  Prior  to 
April,  1883,  but  little  lumber  was  shipped  by 
rail  from  La  Crosse  and  Winona,  and  no  regular 
lumber  rate  from  those  towns  was  in  force 
until  that  date,  when  the  rate  from  Chicago  to 
Kansas  City  and  Omaha  appears  to  have  been 
15  cents,  from  La  Crosse  and  Winona  15  cents, 
and  from  Eau  Claire  17  cents.  In  March,  1884, 
there  was  a rate  of  15  cents  from  La  Crosse  and 
Winona  to  Kansas  City,  and  of  20  cents  from 
Eau  Claire  to  that  point,  but  how  long  it  con- 
tinued does  not  clearly  appear.  The  Eau 
Claire  rate  seems  to  have  remained  nominally 
at  2 cents  above  the  Chicago  rate  until  a period 
just  prior  to  the  Bogue  award,  when  it  was 
advanced  to  4 cents  above  the  Chicago  rate. 
This  2 cent  differential  appears  to  have 
occasioned  much  dissatisfaction,  for  while  it 
existed  there  were  frequent  fluctuations  and 
general  instability  in  the  lumber  rates.  The 
situation  at  that  time  was  described  by  some  of 
the  witnesses  as  a “rate  war.” 

In  the  early  history  of  the  lumber  industry 
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in  this  territory  the  principal  points  of  com- 
petition were  Chicago  on  the  one  hand,  and 
St.  Louis,  Hannibal  and  Louisiana  on  the 
other.  Chicago  received  its  lumber  from 
Michigan  by  way  of  the  lake,  and  the  other 
towns  received  theirs  by  way  of  the  Mississippi. 
As  railroads  were  built  from  time  to  time  into 
the  northern  pineries, and  numerous  towns  en- 
gaged in  the  manufacture  of  lumber,  the  con- 
flict of  rates  increased  and  much  uncertainty 
and  demoralization  resulted.  After  several 
unsuccessful  attempts  to  adjust  these  differ- 
ences, the  railway  companies  finally  submitted 
the  matter  to  Mr.  George  M.  Bogue,  under  an 
agreement  between  them  to  abide  by  his  arbitra- 
tion. The  decision  rendered  by  him,  known 
as  the  “Bogue  Award”  was  made  May  26, 
1884,  and  is  as  follows: 

“Award  of  the  Arbitrator  as  to  the  Differ- 
entials which  shall  govern  on  Lumber  to 
Missouri  River  Points. 

Chicago,  May  10,  1884. 

“ J.  W.  Midgley,  Esq., 

Chairman,  etc.,  — Chicago. 

“Dear  Sir: — The  question  as  to  what  differ- 
ence shall  govern  in  rates  from  the  several 
shipping  points  on  or  east  of  the  Mississippi 
river  on  lumber  destined  to  Missouri  river 
points,  referred  to  me  for  arbitration,  has  had 
my  careful  consideration.  All  the  lines  in  in- 
terest had  opportunity  to  present  arguments 
tome,  and  nearly  all  of  them  availed  them- 
selves of  the  privilege;  but  a few  preferred,  ap- 
parently, to  leave  the  question  in  my  hands. 
The  arguments  submitted  are  very  full,  cover- 
ing, I think,  every  question  that  can  possibly 
arise  in  the  consideration  of  the  subject;  and  it 
is  not  strange  that  arguments  prepared  from 
so  many  different  standpoints  present  many 
conflicting  statements.  Nearly  all  the  lines 
appear  before  me  in  the  light  of  special  plead- 
ers, each  representative  seeming  to  thiuk  that 
the  interest  of  his  line  is  paramount  to  all 
others.  I have,  however,  very  carefully  ex- 
amined the  different  items  of  cost,  as  sub- 
mitted in  the  different  arguments;  have  visited 
the  large  manufacturing  points  on  the  Chip- 
pewa river;  interviewed  many  of  the  lumber 
manufacturers;  have  visited  several  of  the 


Mississippi  river  points,  and  in  fact,  have  taken 
every  precaution  to  fully  inform  myself  of  the 
subject,  so  that  I might  be  able  to  survey  the 
situation  from  all  sides,  firmly  believing  that 
no  decision  which  is  not  tolerably  equitable 
will  be  strictly  observed  or  long  respected. 

“I  am  impressed  with  the  idea  that,  instead 
of  this  question  being  settled  on  the  basis  of 
the  cost  of  lumber,  the  question  at  issue  is, 
‘What  rate  will  enable  each  line  party  to  this 
arbitration  to  place  its  fair  proportion  of  lum- 
ber in  the  territory  under  consideration  ? for 
it  is  fair  to  assume  that  no  road  will  see  its 
principal  lumber  points  dismantled  and  dried 
up  till  all  efforts  to  retain  their  prominence 
have  been  exhausted;  and,  meantime,  in  the 
effort  to  do  this,  a great  deal  of  money  will  be 
wasted.  It  is  no  doubt  true  that  the  roads 
reaching  Chicago — which  is  the  largest  primary 
grain  and  stock  receiving  point  in  the  world — 
can  in  their  return  make  rates  on  lumber  with- 
out loss,  which  would  net  a loss  if  applied  to 
the  roads  reaching  the  pineries  direct;  and  it  is 
doubtless  true,  also,  that  the  actual  cost  of  the 
haul  from  Chicago  does  not  greatly  exceed  the 
‘shorter  haul  from  the  Mississippi  river;  and  so 
long  as  this  is  the  case,  it  is  natural  to  expect 
that  the  Chicago  roads  will  support  the  Chica- 
go market. 

“This  theory  must  not,  however,  be  carried 
to  the  extreme,  for  if  transportation  costs  any- 
thing, it  certainly  costs  something  for  the  haul 
from  Chicago  to  the  Mississippi  river;  and  it 
is  neither  just  nor  politic  for  any  road  to  claim 
that  the  rate  from  the  Mississippi  river  should 
be  as  much  or  more  than  the  Chicago  rate,  what- 
ever may  be  the  cost  or  the  price  at  the  two 
markets. 

“While,  therefore,  it  seems  easily  apparent 
that  lumber  can  be  sold  at  the  Mississippi  river 
at  as  low,  or  lower,  prices  than  at  Chicago,  it 
cannot  be  safely  argued  that  the  same  rate 
should  be  made  for  so  much  greater  distance. 

“After  a most  careful  investigation  of  the 
subject  in  all  its  bearings,  and  with  a keen  ap- 
preciation of  the  delicate  and  difficult  duty 
confided  to  me,  I shall  make  the  following 
award: 

61  cts.  per  cwt.  less  than  Chicago 
51  “ 


Erom  St.  Louis 

“ Louisiana,  Hannibal  and  Quincy 

“ Keokuk  to  Burlington  inclusive 41 

“ Rock  Island,  Moline,  Davenport  and  Muscatine  ..  31 

“ Fulton,  Clinton,  Lyons,  Sabula,  Comanche  and 

Dubuque 2 

“ McGregor  and  Prairie  du  Chien 1 

“ La  Crosse  and  Winona 1 

“ Minneapolis  and  St.  Paul 2 

“ Stillwater 4 

“ Menomonie,  (Wis.)  Eau  Claire  and  Chippewa 

Falls 61 

“ Wausua,  Steven’s  Point,  Centralia,  Merrill,  Grand 

Rapids  and  territory  in  that  district,  or  Central 

Wisconsin... 7 

Necedah 7 
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From  Merillan 64  cts.  per  cwt.  above  Chicago 

“ Oshkosh 5|  “ “ “ “ 

“ Fond  du  Lac 5£  “ “ “ “ 

“ Menominee  and  Marinette,  Mich 7 “ “ “ “ 

“ Ft.  Howard  and  Green  Bay. 6 “ “ “ “ 

“ Oconto. 6£  “ 

“ Muskegon,  Ferry  sburg,  Grand  Haven,  Grand 

Rapids  and  Allegan,  Mich “ “ 

“All  of  which  is  respectfully  submitted. 

“ George  M.  Bogue,  Arbitrator.” 


7.  To  show  the  construction  placed  upon 
this  award  by  railroad  authorities  and  their 
understanding  of  the  principle  upon  which  it 
was  based,  we  make  the  following  extracts 
from  the  testimony:  A.  C.  Bird,  Traffic  Man- 
ager of  the  “Milwaukee”  road,  stated  that  “the 
acknowledged  principle  of  the  award  was 
that  each  company  was  entitled  to  all  the  lum- 
ber it  could  carry  at  reasonable  .rates — that  is, 
rates  that  were  relatively  fair  as  between  the 
railroads , and  to  put  all  the  manufacturers  on 
any  one  road  on  a fair  equality  with  the  man- 
ufacturers on  another  road,  to  the  end  that 
each  road  might  thereby  receive  the  benefit  of 
its  manufacturing  industries;”  and,  again,  that 
“ primarily  the  object  of  the  Bogue  award  was 
to  place  each  line  in  a position  to  carry  its  fair 
share  of  the  Missouri  river  lumber,  and  further 
to  place  each  manufacturing  locality  upon  an 
even  footing  with  its  competitors.  ...  If 
Eau  Claire  could  produce  lumber  cheaper  than 
Winona  or  La  Crosse,  then  the  latter  points 
were  to  have  a lower  rate  so  as  to  enable  them  to 
compete.” 

This  award  appears  to  have  been  observed 
by  the  defendant  roads  since  its  date,  May  26, 
1884,  except  that  from  February  8 to  June  20, 
1888,  the  Milwaukee  road  had  a 4 cent  differ- 
ential in  force  on  shipments  from  Eau  Claire. 
There  have  also  been  from  time  to  time  slight 
changes  in  the  differentials  at  the  lower  Mis- 
sissippi river  points.  As  soon  as  the  4 cent 
differential  was  put  in  force  at  Eau  Claire, 
rates  were  reduced  in  the  same  proportion  at 
Chicago,  Muscatine,  Rock  Island,  Davenport, 
Louisiana,  St.  Louis  and  Minneapolis.  Upon 
this  action  by  the  other  roads,  the  Milwaukee 
road  restored  the  cent  differential.  It  is 
plain  that  if  the  rate  from  Eau  Claire  should 
be  reduced,  a corresponding  reduction  could 
be  made  by  the  roads  leading  from  other  lum- 
ber producing  and  shipping  points  winch 
would  restore  the  present  relation  of  rates  be- 
tween Eau  Claire  and  such  other  points. 

8.  At  the  time  the  complaint  was  filed,  July 
7, 1890, the  Chicago  rate  to  Missouri  river  points 
was  10  cents  per  hundred  pounds.  It  has 
since  been  advanced  to  15  cents. 

The  following  table  shows  the  rates  from  the 
towns  named  therein  to  Missouri  river  points, 
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with  the  “ Bogue  differentials”  applied  to  the 
rates  from  Chicago  of  10  and  15  cents,  respect- 
ively; also  the  present  rates  as  announced  by 
the  tariffs  of  the  Western  Freight  Associa- 
tion: 


Present 
Rates  as 
Per 

Rates  under 

Tariffs 

Bogue  Differen- 

of 

tials. 

Western 

Frt. 

Assn. 

Cents.  | 

| Cents. 

Cents. 

Chicago 

10 

15 

15 

Milwaukee 

10 

15 

15 

Minneapolis 

12 

17 

17 

Eau  Claire.. 

16)4 

21)4 

21)4 

Winona 

11 

16 

16 

La  Crosse 

11 

16 

16 

Oshkosh 

15)4 

20)4 

20)4 

Clinton 

8 

13 

1 4)4 

Fulton 

8 

13 

Lyons 

8 

13 

14J4 

Moline  

6)4 

11^ 

13 

Rock  Island 

6 H 

11)4 

13 

Davenport. 

6)4 

11)4 

13 

Muscatine.. 

6)4 

11)4 

13 

Quincy 

9)4 

10) 4 

11) 4 

Burlington 

10)4 

Keokuk. 

m 

10)4 

11)4 

Hannibal 

9)4 

10)4 

Louisiana 

m 

9)4 

10)4 

St.  Louis 

3)4 

8)4 

8)4 

While  these  rates  are  based  on  the  Chicago 
rate,  it  appears  that  the  building  of  large  saw 
mills  at  other  points,  and  the  extension  of  rail- 
ways into  the  timber  regions  of  the  north- 
west, have,  to  a large  extent,  withdrawn  from 
Chicago  the  business  of  supplying  lumber  to 
western  markets.  Chicago,  however,  does  as 
large  a business  as  heretofore  in  supplying  its 
local  demand  and  in  shipping  east.  Lumber 
from  Oshkosh  is  also  shipped  extensively 
through  Chicago  to  the  east;  and  it  appears 
that  the  western  shipments  from  both  Chicago 
and  Oshkosh  are  mainly  the  surplus  remaining 
after  eastern  markets  have  been  supplied. 

9.  A carload  of  lumber  is  about  15,000  ft.* 
the  weight  of  which  is  about  35,000  lbs.  The 
following  table,  showing  the  distances  by  short 
lines  from  Eau  Claire  and  other  shipping  points 
therein  named  to  Sioux  City,  Council  Bluffs,, 
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St.  Joseph  and  Kansas  City,  is  believed  to  be 
correct: 


Distances  by  Short  Lines. 


To 

Sioux 

City. 

Council 

Bluffs. 

St. 

Joseph. 

Kansas 

City. 

From 

Miles. 

Miles. 

Miles. 

Miles. 

Chicago, 

517 

488 

479 

458 

Eau  Claire, 

358 

457 

586 

605 

Winona, 

328 

427 

556 

560 

La  Crosse, 

356 

443 

546 

540 

Minneapolis,. .. 

263 

362 

491 

531 

Oshkosh,.. 

580 

604 

655 

647 

Clinton,  J 
Fulton,  V 

382 

355 

389 

380 

Lyons,  ) 
Moline,  ) 

Rock  Island,  >- . 

418 

317 

319 

337 

Davenport,  ) 
Muscatine, 

396 

297 

292 

310 

Quincy, 

416 

317 

207 

226 

Burlington, 

355 

291 

273 

341 

Keokuk, 

348 

304 

214 

213 

Hannibal,. 

416 

317 

207 

226 

Louisiana, 

441 

342 

232 

240 

St.  Louis, 

511 

412 

307 

277 

On  the  basis  of  these  distances  and  estimat- 
ing a carload  at  85,000  lbs.,  the  following  are 
the  rates  per  car  per  mile  between  said  points: 


RATE  PER  CAR  PER  MILE. 


To 

| Sioux 
City. 

Council 

Bluffs. 

St. 

Joseph. 

Kansas 

City. 

From 

Cents 

Cents 

Cents 

Cents 

Chicago, 

10.15 

10.75 

10.90 

11.46 

Eau  Claire, 

21.01 

16.46 

12.84 

12.47 

Winona, 

17.07 

13.11 

10.07 

10.00 

La  Crosse, 

15.73 

12.64 

10.25 

10.37 

Minneapolis,..  . 

22.62 

16.43 

12.11 

11.20 

Oshkosh, 

12.37 

11.87 

10.95 

11.08 

Clinton,  i 
Fulton,  V 

11.91 

12.81 

11.69 

11.97 

Lyons,  ) 
Moline,  J 

Rock  Island,  >- 

9.67 

12.70 

12.61 

11.94 

Davenport,  ) 
Muscatine, 

10.16 

13.55 

13.78 

12.98 

Quincy, 

7.99 

10.48 

16.06 

14.71 

Burlington, 

10.35 

12.62 

13.46 

10.77 

Keokuk, 

10.56 

12.09 

17.17 

17.25 

Hannibal,  

7.99 

10.48 

16.06 

14.71 

Louisiana, 

7.53 

9.72 

14.33 

13.85 

St.  Louis, 

5.82 

7.22 

9.69 

10.74 

The  rate  per  ton  per  mile  is  shown  by  the 
following  table: 


Rate  Per  Ton  Per  Mile. 


To 

Sioux 

Council 

St. 

Kansas 

City. 

Bluffs. 

Joseph. 

City. 

From 

Cents. 

Cents. 

Cents. 

Cents. 

Chicago, 

0*58 

0~61 

0*62 

0.65 

Eau  Claire, . . 

1.20 

0.94 

0.73 

0.71 

Winona, 

0.97 

0.74 

0.57 

0.57 

La  Crosse,.. . 
Minneapolis, 

0.90 

1.29 

0.72 

0.93 

0.58 

0.69 

0.59 

0.64 

Oshkosh, 

Clinton,  ) 

0.72 

0.67 

0.62 

0.63 

Fulton,  v ... 

0.68 

0.73 

0.67 

0.69 

Lyons,  ) 
Moline,  1 

Rocklsland  V 
Davenport, ) 

0.55 

0.72 

0.72 

0.68 

Muscatine,  .. 

0.58 

0.77 

0.78 

0.74 

Quincy, . 

0.45 

0.60 

0.72 

0.91 

0.76 

0.84 

0.61 

Burlington,  . 

0.59 

Keokuk, 

0.60 

0.69 

0.98 

0.98 

Hannibal,  ... 

0.45 

0.59 

0.91 

0.84 

Louisiana, . . . 

0.43 

0.55 

0.81 

0.79 

St.  Louis, 

0.33 

0.41 

0.55 

0.61 
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From  these  tables  it  appears  that  the  rates 
per  car  per  mile  and  per  ton  per  mile  are  con- 
siderably greater  from  Eau  Claire  to  the  four 
Missouri  river  points  named,  than  from  any  of 
its  immediate  competitors,  except  in  the  in- 
stance of  the  rates  per  car  per  mile  and  per  ton 
per  mile  from  Minneapolis  to  Sioux  City,  and 
that  said  rates  are  also  greater  from  Eau 
Claire  than  from  most  of  the  Mississippi  river 
points. 

10.  As  before  stated,  Minneapolis,  Winona 
and  La  Crosse  are  on  the  main  line  of  the  Mil- 
waukee road  from  Chicago  to  Minneapolis, 
while  Eau  Claire  is  48  miles  distant  from  the 
main  line  on  a branch  road  from  Wabasha.  On 
an  average  there  is  a train  and  a half  each  way 
per  day  on  this  branch  road,  which  is  about 
one  tenth  of  the  business  of  the  main  line. 
This  branch  road  is  comparatively  level,  with 
no  difficult  grades,  and  the  cost  of  “ physical 
movement”  of  a train  over  it  is  not  greater  than 
,over  the  main  line.  It  appears,  however,  that 
a full  train  cannot  always  be  made  up  on  this 
branch  line,  and  hence  engines  employed 
there  cannot  always  be  utilized  to  their  full  ca- 
pacity. As  a general  rule  the  operating  ex- 
penses per  ton  per  mile  are  greater  on  branch 
than  on  main  lines.  Eau  Claire,  is,  however, 
on  the  main  line  of  the  Omaha  road,  and  is 
reached  by  the  Wisconsin  Central  and  other 
roads  hereinbefore  named.  Oshkosh  is  also 
on  a branch  of  the  Milwaukee  road  about 
40  or  50  miles  from  the  main  line.  It  may  be 
stated  as  in  the  nature  of  an  admission  that 
Mr.  E.  P.  Ripley,  Third  Vice  President  of  the 
Milwaukee  road,  testified  that  he  knew  of  no 
“conditions  that  should  make  the  rate  higher 
from  Eau  Claire  than  from  Oshkosh  except- 
that  Eau  Claire  is  nearer  the  lumber  produc- 
ing territory  and  perhaps  may  be  said  to  be 
able  to  pay  more;”  and  that  “there  are  no  dis- 
similar conditions  existing  at  Winona,  La 
Crosse  and  Minneapolis  as  compared  with 
Eau  Claire  which  would  justify  the  charge  of 
a higher  rate  per  car  per  mile  on  lumber  from 
Eau  Claire  to  the  Missouri  river  points  than 
from  the  points  first  named,  except  that  they 
are  farther  from  the  supply  and  it  costs  more 
to  get  the  logs  there.” 

The  general  rule  that  the  cost  is  less  per  ton 
per  mile  on  long  than  on  short  hauls  is  subject 
to  exceptions,  and  one  of  these  is  found  where 
the  business  on  the  long  haul  goes  over  dif- 
ferent divisions  of  a line,  necessitating  extra 
handling  and  switching.  The  evidence  is  to 
the  effect  that  it  costs  less  per  ton  per  mile  to 
haul  freight  from  Burlington,  Moline,  Rock 
Island,  Davenport,  Lyons,  Fulton  and  Clinton 
to  Council  Bluffs  than  from  Eau  Claire,  not- 
withstanding the  shorter  distances  from  the 
former  towns,  but  the  extent  of  this  difference 
in  cost  is  not  stated. 

It  is  shown  that  more  or  less  empty  cars  are 


74 


Interstate  Commerce  Reports — The  Commission. 


1892. 


hauled  to  Eau  Claire,  Winona,  La  Crosse  and 
other  shipping  points, but  it  does  not  appear  that 
the  difference  between  the  number  of  such 
cars  hauled  to  Eau  Claire  and  to  such  other 
towns  is  sufficient  to  constitute  an  important 
factor  in  fixing  their  relative  rates. 

11.  The  average  weight  of  a carload  of 
lumber  being  about  35,000  lbs.,  the  total 
freight  per  carload  to  Missouri  river  points, 
under  the  Bogue  differentials,  is  about  $75.25 
from  Eau  Claire;  from  Winona  and  La  Crosse 
about  $56.00,  from  Minneapolis  about  $59.50, 
from  Chicago  about  $52.50  and  from  Oshkosh 
about  $71.75,  making  the  differences  per  car- 
load against  Eau  Claire  in  favor  of  Winona 
and  La  Crosse  about  $19.25,  in  favor  of  Chi- 
cago about  $22.75,  in  favor  of  Minneapolis 
about  $15.75  and  in  favor  of  Oshkosh  about 
$3.50.  As  is  shown  by  the  table  of  distances 
above  given,  the  mileage  from  Eau  Claire  is 
somewhat  greater  than  from  Winona  and  La 
Crosse. 

Eau  Claire,  Winona  and  La  Crosse  procure 
their  lumber  from  practically  the  same  region 
of  country,  but,  as  before  stated,  Eau  Claire 
has  natural  advantages  of  location  over  the 
latter  towns  in  being  nearer  the  sources  of 
supply.  Under  the  system  of  differentials  in 
force,  timber  can  be  and  is  hauled  from  points 
three  or  four  miles  west  of  Eau  Claire  across 
the  Eau  Claire  river  to  Black  river,  a distance 
of  seven  miles,  and  carried  by  the  latter  to  La 
Crosse.  The  differentials  are  important  factors 
in  making  up  the  price  lists  on  lumber  from 
the  several  shipping  points,  and  it  is  esti- 
mated that  the  difference  in  rates  prevailing  at 
Eau  Claire,  Winona  and  La  Crosse  has  practi- 
cally depreciated  Eau  Claire  lumber,  as  com- 
pared with  Winona  and  La  Crosse  lumber, 
about  $300,000.00  each  year  since  the  Bogue 
award  went  into  effect.  It'  further  appears 
that  since  the  system  of  rates  established  by 
that  award  has  been  in  force  many  mills  in  and 
about  Eau  Claire  have  gone  out  of  business  or 
been  moved  to  other  points,  its  population  has 
decreased  from  about  22,000  to  18,000,  and,  as 
shown  by  the  table  heretofore  given,  the  cut 
of  lumber  in  the  district  including  Eau  Claire 
has  fallen  off  from  454,544,723  feet  in  1884  to 
394,622,292  feet  in  1890.  From  1878,  about 
the  time  the  first  railroad  (the  Omaha)  was 
built  to  Eau  Claire,  the  cut  of  lumber  in  the 
Eau  Claire  district  had  annually  increased  up 
to  and  including  1884.  On  the  other  hand, 
the  cut  of  lumber  at  Winona  increased  from 
90,630,550  feet  in  1884  to  145,000,000  feet  in 
1890,  and  in  the  district  including  La  Crosse  it 
increased  from  187,700,000  feet  in  1884  to 
243,195,583  feet  in  1890.  There  was  also  an 
increase  at  Minneapolis  and  several  of  the 
points  on  the  Mississippi  river.  Under  the  2 
cent  differential  on  shipments  from  Eau  Claire, 
which  prevailed  more  or  less  constantly  from 
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about  the  time  the  Milwaukee  road  was  built 
to  Eau  Claire  until  a short  time  prior  to  the 
Bogue  award,  the  lumber  companies  at  Eau 
Claire  expended  very  considerable  sums  in 
changing  their  mode  of  business  from  rafting 
and  floating  their  lumber  down  the  Mississippi 
to  piling,  drying  and  remanufacturing  it  at  Eau 
Claire,  and  shipping  thence  by  rail.  During 
this  period  Eau  Claire  rapidly  increased  in 
population  and  appears  to  have  enjoyed  a high 
degree  of  prosperity.  After  the  Bogue  award 
was  put  in  effect,  the  shipment  of  lumber 
from  Eau  Claire  over  the  Omaha  road  was 
substantially  abandoned.  The  evidence  is  to 
the  effect  that,  under  the  existing  differential, 
Eau  Claire  cannot  successfully  compete  with 
Winona  and  La  Crosse  in  piling  lumber  and 
shipping  it  by  rail  to  Missouri  river  markets. 

12.  About  a year  previous  to  the  commence- 
ment of  the  present  proceeding,  a similar  pro- 
ceeding was  begun  in  behalf  of  Eau  Claire, 
but  was  subsequently  discontinued  at  the  re- 
quest of  the  traffic  manager  of  the  Milwaukee 
road  and  the  general  freight  agents  of  the 
Omaha  and  the  Wisconsin  Central.  These  rail- 
way officers  substantially  admitted  that  the  6£ 
cent  differential  was  too  high,  and  promised  on 
the  withdrawal  of  that  proceeding  to  have  the 
Eau  Claire  differential  lowered  if  they  could 
induce  the  other  lumber  roads  to  agree  to  it. 
At  a meeting  of  railroad  officials  held  for  the 
consideration  of  this  matter,  the  representa- 
tives of  these  roads  voted  for  a reduction  of 
the  Eau  Claire  rate,  but  the  proposition  did 
not  receive  the  support  of  the  other  roads,  and 
was  defeated.  Furniture  and  perhaps  some 
other  articles  take  the  same  rate  to  Missouri 
river  points  from  Eau  Claire  as  from  Chicago, 
but  it  was  stated  that  this  rate  on  furniture 
was  made  to  encourage  its  manufacture  at  Eau 
Claire.  The  Milwaukee  managers  virtually 
say  that  they  consider  the  Eau  Claire  rate  on 
lumber  too  high,  and  that  they  are  willing  to 
reduce  it,  but  allege  that  they  are  prevented 
from  doing  so  by  carriers  from  other  lumber 
producing  points  interested  in  sustaining  the 
Bogue  differential.  Most  of  the  evidence  was 
furnished  by  the  intervenors,  and  no  witness 
was  called  by  the  Milwaukee  Company. 

Conclusions. 

The  case  presented  by  the  complainant  rests 
upon  the  general  averment  that  rates  on  lum- 
ber from  the  city  of  Eau  Claire  to  certain 
specified  points  on  the  Missouri  river  are  un- 
reasonable and  oppressive  in  comparison  with 
rates  on  the  same  article  from  Minneapolis, 
Oshkosh,  La  Crosse  and  Winona.  The  lower 
rates  from  Minneapolis  and  Oshkosh  are  not 
made  the  leading  feature  of  this  contention, 
the  more  distinct  and  special  ground  of  com- 
plaint being  the  alleged  disparity  between  Eau 
Claire  and  its  immediate  rivals.  La  Crosse  and 
Winona.  These  three  towns  have  considerable 
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similarity  in  location,  industries,  population 
and  distance  from  western  centers  of  distribu- 
tion, and  they  are  active  competitors  with  each 
other  in  the  various  lumber  markets  which 
they  seek  to  supply.  So  far  as  has  been  made 
to  appear,  the  west  bound  rates  on  this  com- 
modity from  La  Crosse  and  Winona  have  at 
all  times  been  the  same;  but  since  May,  1884, 
when  the  so-called  “Bogue  award”  went  into 
effect,  the  rate  from  Eau  Claire  has  always 
been  greater  by  five  and  one  half  cents  per 
hundred  pounds,  except  for  a period  of  about 
four  months  in  the  spring  of  1888  when  this 
excess  was  only  three  cents  a hundred. 

The  first  circumstance  to  arrest  attention  is 
the  attitude  of  the  Chicago,  Milwaukee  & 
St.  Paul  road.  This  carrier  is  the  only  de- 
fendant named  in  the  original  complaint,  and 
the  only  one  against  which  relief  is  now  dis- 
tinctly demanded.  The  great  system  of  rail- 
ways operated  by  this  company  embraces  in 
its  mileage  lines  which  connect  each  of  these 
three  towns  with  the  principal  lumber  markets 
on  the  Missouri  river,  and  its  alleged  discrimi- 
nation against  Eau  Claire  is  the  essential  griev- 
ance sought  to  be  redressed  in  this  proceeding. 
In  the  answers  filed  by  this  defendant  there  is 
no  denial  that  the  lumber  rate  from  Eau  Claire 
is  out  of  proportion  to  the  rate  from  La  Crosse 
to  Winona,  nor  is  there  any  disclosure  of  facts 
concerning  the  location  and  business  of  these 
rival  places,  and  its  own  relation  to  them  as  a 
common  carrier,  which  are  claimed  to  justify 
this  disparity . No  witness  was  produced  upon 
the  trial  at  the  direct  instance  of  this  company 
and  the  argument  of  its  counsel  at  the  final 
hearing  was  mainly  confined  to  a statement  of 
its  position.  If  this  position  is  correctly  ap- 
prehended by  us,  the  Milwaukee  road  virtually 
concedes  that  the  existing  rates  on  west  bound 
lumber  discriminate  against  Eau  Claire,  and 
that  it  is  entitled  to  lower  charges  on  this  ar- 
ticle as  compared  with  the  competing  towns  of 
La  Crosse  and  Winona.  This  admission  is 
coupled  with  a professed  willingness  to  make 
a substantial  reduction  in  the  Eau  Claire  rate, 
provided  other  defendant  carriers  engaged  in 
transportation  of  lumber  to  Missouri  river 
markets,  from  various  producing  points  on  their 
lines,  will  not  make  a corresponding  reduction 
at  those  places  to  neutralize  the  effect  of  lower 
charges  at  Eau  Claire.  As  evidence  of  its 
good  faith  in  taking  this  position,  the  Mil- 
waukee Company  shows  that  the  reduced  rate 
which  it  conceded  to  Eau  Claire  in  1888  was 
followed  by  equivalent  reductions  granted  at 
once  to  those  other  towns  by  rival  carriers, 
which  rendered  its  own  action  in  aid  of  Eau 
Claire  wholly  ineffectual,  and  claims  that  it 
was  compelled  to  restore  the  present  differen- 
tial rather  than  continue  a contest  injurious  to 
itself  and  of  no  benefit  to  that  community. 
In  effect,  therefore,  this  defendant  acknowl- 
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edges  that  Eau  Claire  is  unjustly  treated,  but 
alleged  in  extenuation  that  it  is  powerless  to 
afford  relief. 

A brief  examination  of  the  findings  discloses 
the  reasons  for  this  anomalous  situation.  At 
a number  of  places  on  the  Mississippi  south  of 
La  Crosse,  the  manufacture  of  lumber  is  ex- 
tensively carried  on,  the  timber  from  which  if 
is  produced  being  mainly  obtained  along  the 
tributary  streams  north  of  that  point.  Each  of 
these  towns  is  connected  with  the  Missouri 
river  by  one  or  more  of  the  defendant  railroads 
other  than  the  Milwaukee.  These  towns  com- 
pete in  the  same  markets  with  the  lumber  man- 
ufacturing districts  nearer  the  timber  supply, 
and  they  naturally  desire  to  retain  and  develop 
an  industry  in  which  they  are  so  largely  inter- 
ested. The  railroads  extending  westerly  from 
those  places  are  equally  anxious  for  the  traffic 
which  this  industry  supplies,  and  they  appear 
to  have  some  advantage  over  their  northern 
competitors  in  shorter  distances  and  greater 
aggregate  tonnage.  Any  reduction,  therefore, 
in  the  rate  established  at  Eau  Claire,  which 
would  tend  to  increase  the  output  of  lumber  in 
that  locality  at  the  expense  of  lumber  towns 
more  remote  from  the  forest  sources,  is  deemed 
by  those  towns  and  the  carriers  identified  with 
them  inimical  to  their  common  interests,  and 
meets,  almost  as  a matter  of  course,  their  com- 
bined opposition.  Under  these  circumstances 
it  is  obvious  that  the  lumber  carrying  roads 
which  do  not  reach  Eau  Claire,  and  which  are 
quite  independent  of  the  Milwaukee  system, 
have  it  in  their  power  to  perpetuate  the  inequal- 
ity of  which  that  town  complains  by  making 
a reduction  in  rates  from  other  points  equal  to 
any  reduction  which  the  Milwaukee  company 
may  make  at  Eau  Claire.  This  in  substance  is 
the  excuse  offered  by  the  original  defendant 
for  maintaining  rates  on  lumber  shipments 
from  Eau  Claire  which  it  admits  to  be  rela- 
tively unjust,  and  its  request  that  other  carriers 
acting  under  the  Bogue  award  be  made  parties 
to  the  proceeding  was  an  indirect  invitation  to 
them  to  answer  the  accusation  of  the  complain- 
ant. 

So  far  as  the  defense  interposed  by  these 
parties  goes  to  the  merits  of  the  controversy,  it 
rests  ultimately  upon  two  propositions.  One 
is,  that  under  the  schedule  of  rates  fixed  by  the 
Bogue  arbitration  Eau  Claire  is  now  paying 
less  for  the  transportation,  in  question  than  the 
lower  Mississippi  towns,  in  proportion  to  their 
respective  distances  from  the  common  markets; 
the  other  is,  that  any  interference  with  a sys- 
tem of  charges  which  numerous  carriers  have 
so  long  enforced,  and  to  which  the  lumber  in- 
terests of  so  many  towns  have  become  adjusted, 
would  result  in  a demoralizing  “ rate  war”  be- 
tween these  competing  roads,  and  inflict  injury 
upon  other  localities  much  greater  than  any 
advantage  which  might  accrue  to  Eau  Claire. 
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The  first  of  these  positions  is  readily  seen  to 
be  untenable.  The  doctrine  that  transporta- 
tion charges  should  be  in  proportion  to  the 
distances  between  different  points,  where  those 
distances  are  greatly  dissimilar , has  never  been 
advocated  by  the  railroads  or  recommended 
by  the  Commission.  It  may  be  the  rule  to 
which  tariff  construction  will  sometime  ap- 
proximate, but  there  is  no  opportunity  for  its 
application  under  present  conditions.  To  fix 
the  rate  for  a thousand  miles  at  twice  the  sum 
prescribed  for  half  the  distance  would  be  most 
arbitrary  and  intolerable.  It  does  not  follow, 
therefore,  that  Eau  Claire  should  pay  21£  cents 
for  a haul  of  608  miles  to  Kansas  City,  because 
Keokuk  pays  11£  cents  for  a haul  of  218  miles 
to  the  same  place.  The  whole  practice  of  rate- 
making is  opposed  to  the  principle  of  exact 
proportion,  and  even  in  theory  there  is  little 
reason  for  its  adoption.  But  distance,  never- 
theless, is  an  ever  present  element  in  the  prob- 
lem of  rates  and  not  unfrequently  a control- 
ling consideration.  Where  all  the  distances 
brought  into  comparison  are  considerable,  and 
the  differences  between  them  relatively  small, 
we  should  expect  substantial  similarity  in  the 
respective  rates,  unless  other  modifying  cir- 
cumstances justified  a disparity.  It  is  doubt- 
less true  that  the  present  ad  justment  of  charges 
gives  Eau  Claire  a rate  per  ton  per  mile  not 
greater  than  the  rate  per  ton  per  mile  from  some 
of  the  shipping  points  on  the  lower  Mississippi; 
but  how  does  that  fact  excuse  inequality  be- 
tween Eau  Claire  and  places  nearer  by,  whose 
competition  is  much  more  active  and  direct? 
The  rates  now  in  force  may  be  relatively  just 
as  between  Eau  Claire  and  Davenport,  and 
yet  seriously  unequal  as  between  Eau  Claire 
and  Winona.  Every  locality  in  a producing 
region  of  such  wide  extent  as  the  one  in  ques- 
tion is  more  or  less  interested  in  the  rates  on  a 
common  commodity  from  all  other  shipping 
places  in  that  territory,  but  at  the  same  time 
each  of  them  is  chiefly  concerned  with  the  rates 
from  contiguous  towns  whose  situation  and 
facilities  are  not  greatly  unlike  its  own,  and 
which  are  its  actual  and  constant  rivals  in  the 
same  markets.  It  is,  therefore,  no  sufficient 
answer  to! complainant’s  charge  to  show  that 
the  rate  from  Eau  Claire  is  not  proportionally 
higher  than  the  rates  from  remote  lumber 
towns  in  Missouri  and  southern  Iowa  which 
only  indirectly  and  casually  compete  with  Eau 
Claire;  nor  does  any  suggestion  come  from  the 
intervenors  in  this  case  which  seems  to  coun- 
teract the  force  of  the  admission  made  by  Mr. 
E.  P.  Ripley,  Third  Vice  President  of  the  Mil- 
waukee road,  that  “there  are  no  dissimilar  con- 
ditions existing  at  Winona,  La  Crosse  and  Min- 
neapolis, as  compared  with  Eau  Claire,  which 
would  justify  the  charge  of  a higher  rate  per  car 
per  mile  on  lumber  from  Eau  Claire  to  Missouri 
iver  points  than  from  the  points  first  named 
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except  that  they  are  farther  from  the  supply, 
and  it  costs  more  to  get  the  logs  there.”  This- 
statement  seems  to  us  a confession  of  injustice 
to  the  shippers  of  Eau  Claire,  which  is  neither 
explained  nor  excused  by  any  facts  bearing  le- 
gitimately upon  the  rates  in  question.  The 
discrimination  is  admitted,  and  stands  without 
adequate  defense. 

If  rates  from  different  points  of  shipment  to- 
common  terminals  could  properly  be  fixed  on 
the  basis  of  mileage,  there  would  be  great  per- 
suasiveness in  the  argument  of  the  learned 
counsel  for  the  Atchison  road,  who  contends- 
that  the  relief,  to  which  he  virtually  concedes 
Eau  Claire  is  entitled,  can  be  effectively 
secured  only  by  increasing  the  rates  from  La 
Crosse  and  Winona.  But  charges  for  distances 
greatly  dissimilar  cannot  be  adjusted  on  that 
principle,  and  it  furnishes  no  practical  rule  for 
establishing  rates  from  different  places  un- 
equally remote  from  the  same  destination.  It 
may  be  that  the  rates  from  these  northerly  towns- 
are  generally  too  high  in  comparison  with  the 
rates  from  lower  Mississippi  points,  but  that, 
question  is  not  before  us  and  we  have  no  occa- 
sion to  consider  it  in  this  preceeding.  The  dis- 
tinct issue  now  presented  is  the  relative 
reasonableness  of  the  Eau  Claire  rate,  and  that 
must  mainly  be  determined  by  comparing  it 
wdth  the  rates  from  neighboringtowns,  similar 
in  size,  situation  and  volume  of  competing 
traffic,  and  at  approximately  the  same  distance 
from  common  markets.  Bearing  in  mind,  also, 
that  since  this  investigation  was  commenced 
all  these  rates  have  been  advanced  by  an  ad- 
dition equal  to  fifty  per  cent  of  the  rate  upon 
which  the  others  are  based,  viz,  the  ten  cent 
rate  from  Chicago  to  the  Missouri  river,  we 
deem  it  quite  unsuitable  to  attempt  the  correc- 
tion of  the  inequality  complained  of  by  order- 
ing a further  advance  in  the  rates  from 
competing  points  in  the  vicinity  of  Eau  Claire. 
For  this  reason  it  is  unnecessary  to  discuss  the 
power  of  the  Commission,  in  dealing  with  dis- 
criminations between  different-  localities,  to* 
require  an  increase  in  rates  deemed  relatively 
preferential. 

The  further  general  argument  against  a 
reduction  of  the  Eau  Claire  differential  does 
not  persuade  us  that  the  present  rate  should  be 
continued.  This  impression  involves  some 
consideration  of  the  Bogue  award  as  it  affects 
the  town  making  this  complaint,  and  the  con- 
sequences to  be  apprehended  from  lowering 
the  lumber  rate  at  that  point.  The  most  no- 
ticeable fact  in  this  connection  is  that  the 
results  apparently  experienced  do  not  accord 
with  the  principle  upon  which  that  award 
avowedly  proceeds.  Mr.  Bogue  expressly 
declares  the  question  to  be,  “What  rate  will 
enable  each  line  party  to  this  arbitration  to 
place  its  fair  proportion  of  lumber  in  the  terri- 
tory under  consideration?”  This  appears  to> 
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us  equivalent  to  asking,  “What  rate  will  enable 
-each  town  in  this  territory  to  place  its  fair  pro- 
portion of  lumber  in  the  common  markets?” 
for  the  arbitrator  surely  did  not  intend  to  imply 
that  a “line”  which,  as  compared  with  some 
rival  road,  gets  its  “fair  proportion”  of  lumber 
tonnage,  taking  into  account  the  aggregate 
shipments  from  all  the  towns  which  it  serves, 
may  so  discriminate  between  those  towns  as  to 
stimulate  production  at  one  and  prevent  it  at 
the  others.  The  Milwaukee  road,  for  instance, 
may  have  a “fair  proportion”  of  the  lumber 
business  under  the  present  schedule,  but  that 
circumstance  furnishes  no  reason  for  favoring 
La  Crosse  and  Winona  at  the  expense  of  Eau 
Claire.  It  could  not  have  been  the  design  of 
Mr.  Bogue  to  equalize  this  traffic  between  the 
railroads  without  regard  to  the  interests  of 
competing  localities,  and  his  award  does  not 
appear  to  have  been  so  interpreted  by  the 
carriers.  What  he  evidently  intended  was  that 
lumber  should  cost  the  producer  approximate- 
ly the  same  when  delivered  at  destination, 
whether  manufactured  at  one  place  or  another. 
Increased  charges  for  transportation  were  to 
offset  advantages  of  location  or  other  natural 
facilities  for  cheap  production.  In  this  way 
the  tonnage  was  to  be  fairly  divided  between 
the  roads,  and  the  prosperity  of  all  these  towns 
secured  by  enabling  them  to  compete  on  an 
even  footing  in  the  common  markets.  But  the 
Tate  prescribed  for  Eau  Claire  hardly  permitted 
a result  consistent  with  this  theory.  As  i {' 
seems  to  us,  this  town  has  been  placed  at  a 
manifest  disadvantage.  So  far  from  enjoying 
equal  opportunity  with  its  rivals,  it  appears  to 
have  been  overweighted  with  a differential 
which  has  excluded  it,  to  a great  extent,  from 
the  field  of  competition.  A number  of  its 
establishments  have  gone  out  of  business,  its 
industrial  development  has  been  checked  and 
its  population  seriously  diminished.  While 
neighboring  towns  have  been  prosperous,  Eau 
Claire  has  not  held  its  own.  These  adverse 
consequences  may  not  have  been  caused  by  the 
operation  of  the  Bogue  award,  but  no  other 
explanation  is  suggested.  Obviously,  such  an 
outcome  was  not  designed,  and  the  fact  that  it 
has  occurred  indicates  an  injustice  to  this 
locality  which  ought  to  be  corrected. 

We  are  not  to  be  understood  as  indorsing  the 
principle  which  governs  that  award.  On  the 
contrary  we  consider  it  radically  unsound. 
That  rates  should  be  fixed  in  inverse  propor- 
tion to  the  natural  advantages  of  competing 
towns,  with  the  view  of  equalizing  “commer- 
cial conditions,”  as  they  are  sometimes  de- 
scribed, is  a proposition  unsupported  by  law 
and  quite  at  variance  with  every  consideration 
of  justice.  Each  community  is  entitled  to  the 
benefits  arising  from  its  location  and  natural 
conditions,  and  any  exaction  of  charges  un- 
reasonable in  themselves  or  relatively  unjust, 
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by  which  those  benefits  are  neutralized  or  im- 
paired, contravenes  alike  the  provisions  and 
the  policy  of  the  statute.  There  is  no  occasion 
for  enlarging  upon  this  point,  as  it  is  only  in- 
cidentally involved  in  the  discussion.  Our 
chief  object  in  commenting  on  the  Bogue 
award  in  this  connection  is  to  draw  attention 
to  the  fact  that  its  declared  purpose,  so  far  as 
Eau  Claire  is  concerned,  has  not  been  accom- 
plished. Its  effect  upon  that  town  has  proved 
oppressive.  Even  if  we  could  accept  the  the- 
ory upon  which  it  is  based,  we  should  still  be 
convinced  that  the  rate  fixed  for  Eau  Claire 
was  excessive,  because  its  operation  has  pre- 
vented that  town,  as  it  seems  to  us,  from  re- 
taining its  “fair  proportion”  of  the  lumber 
business.  As  no  such  result  was  intended,  the 
rate  which  produced  it  cannot  be  upheld  by 
the  rule  adopted. 

This  criticism  of  the  Eau  Claire  differential 
carries  with  it  no  general  impeachment  of  Mr. 
Bogue’s  decision.  On  the  contrary  his  award 
deserves  great  commendation.  It  was  an  in- 
telligent and  conscientious  judgment,  and 
shows  a keen  appreciation  of  the  difficulties  to 
be  overcome.  It  is  not  surprising  that  a trial 
of  eight  years  should  disclose  grounds  for  com- 
plaint on  the  part  of  one  locality;  the  real  sur- 
prise is  that  a schedule  of  rates  was  then  de- 
vised which  has  since  been  observed  by  so 
many  roads  and  proved  fairly  acceptable  to  so 
many  communities.  Its  correction  at  this  time 
in  a single  particular  is  no  discredit  to  its  gen- 
eral excellence. 

We  are  unable  to  discover  how  other  locali- 
ties can  reasonably  object  to  a more  equitable 
rate  for  Eau  Claire,  and  our  belief  is  that  ap- 
prehensions based  on  a reduction  at  that  point 
are  not  well  founded.  Relatively  lower  charges 
may  enable  Eau  Claire  to  increase  its  lumber 
production,  but  that  this  will  result  in  serious 
injury  to  competing  towns  is  an  unwarranted 
assumption.  Remote  places  on  the  lower 
Mississippi  can  scarcely  be  affected  by  the 
removal  of  inequalities  between  Eau  Claire 
and  its  neighboring  rivals,  and  the  latter  can 
not  justly  complain  because  the  former  is  ac- 
corded a rate  fairly  proportioned  to  their  own. 
The  relative  volume  of  lumber  shipments  from 
La  Crosse  and  Winona  may  be  somewhat 
reduced  by  lower  charges  at  Eau  Claire,  but 
any  such  effect  will  be  attributable  to  natural 
advantages  of  which  that  town  cannot  justly 
be  deprived.  In  short  we  see  no  reason  why 
justice  to  Eau  Claire  should  work  injustice  to 
any  other  community,  much  less  result  in  the 
general  disturbance  of  an  established  indus- 
try. 

Nor  will  any  such  consequences  follow  a 
reduction  of  the  Eau  Claire  differential  as 
would  justify  other  carriers  in  lowering  their 
rates  at  competing  points,  for  the  purpose  of 
preserving  the  co-relation  of  rates  created  by 
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the  Bogue  arbitration.  Undoubtedly  those  j 
roads  have  it  in  their  power  to  continue  the 
present  disparity,  but  we  do  not  anticipate, 
and  certainly  cannot  assume,  that  they  will 
resort  to  such  inconsiderate  and  arbitrary  ac- 
tion in  order  to  nullify  the  lawful  order  of  this 
Commission.  Even  if  we  believed  otherwise, 
it  would  still  be  our  duty  to  render  a decision 
in  accordance  with  our  convictions,  and  thus 
place  the  responsibility  upon  them,  if  they 
should  attempt  to  defeat  our  ruling. 

A further  position  was  taken  in  this  proceed- 
ing which  is  apart  from  the  merits  of  the  prin- 
cipal issue.  The  roads  which  were  made  par 
ties  at  the  request  of  the  original  defendant 
insist  that  no  case  has  been  made  against  them, 
and  that  the  Commission  has  no  authority  to 
include  them  in  any  order  based  upon  the  com- 
plaint of  Eau  Claire.  We  are  disposed  to 
agree  with  this  contention.  The  sole  com- 
plaint in  this  case  is  discrimination,  and  Eau 
Claire  is  the  sole  complainant.  It  is  not  easy 
to  see  how  any  carrier  can  “discriminate” 
against  a town  which  it  does  not  reach,  and  in 
whose  carrying  trade  it  does  not  participate. 
None  of  the  roads  so  brought  into  the  case  run 
to  Eau  Claire  or  engage,  even  indirectly,  in  the 
transportation  of  lumber  from  that  point.  Of 
w^hat  offense  against  that  town  can  they  be 
legally  “guilty?  It  would  be  quite  absurd  to 
charge  a railroad  with  giving  preference  or  ad- 
vantage to  a community  which  it  does  not 
serve,  and  it  is  equally  illogical  to  say  that  it 
can  prejudice  or  discriminate  against  such  a 
community.  All  these  terms  imply  compari- 
son, and  the  basis  of  comparison  is  wanting 
unless  the  rates  compared  are  made  by  the 
same  carrier.  These  views  are  so  fully  con- 
curred in  by  counsel  for  the  respective  parties 
that  further  argument  is  unsuitable.  They 
lead  to  the’conclusion  that  no  order  can  proper- 
ly be  made  in  this  proceeding  against  the  roads 
which  do  not  run  to  Eau  Claire.  This  deter- 
mination must  also  include  the  intervening 
manufacturers  and  dealers,  who  have  obvious- 
ly no  standing  in  the  case  independent  of  the 
lines  which  extend  from  their  respective  locali- 
ties. It  does  not  follow  that  these  roads  will 
be  legally  free  to  reduce  their  rates  at  other 
points  to  correspond  with  any  lower  rate  which 
may  be  fixed  for  Eau  Claire.  They  have  re- 
sponded to  the  demand  that  they  should  de- 
fend the  differential  complained  of,  and  they 
have  endeavored  to  justify  it  by  evidence  and 
argument.  They  have  presented  their  case 
and  willfbe  formally  notified  of  our  decision. 
While  they  are  not  legally  connected  with  the 
rate  claimed  to  be  excessive,  and  not  technically 
subject  to  an  order  for  its  correction,  they  will 
have  no  better  right  to  render  it  ineffectual 
than  they  would  have  to  openly  disregard  a 
direction  clearly  within  the  scope  of  our  au- 
thority. 
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The  attitude  of  the  Omaha  road  is  somewhat 
peculiar.  It  was  not  proceeded  against  origi- 
nally, and  the  Milwaukee  Company  did  not 
ask  to  have  it  made  a defendant.  It  volunta- 
rily sought  an  opportunity  to  oppose  the  com- 
plainant, and  was  made  a party  on  its  own  ap- 
plication. After  engaging  in  the  litigation 
with  considerable  vigor,  it  now  earnestly  asks 
to  be  exempted  from  any  order  reducing  the 
Eau  Claire  differential.  These  circumstances 
might  well  justify  us  in  denying  this  request, 
but  we  incline  to  the  opinion  that  it  should  be 
granted.  Measured  by  the  lumber  rates  which 
it  maintains  at  other  places  on  its  line,  the 
Omaha  road  cannot  be  said  to  discriminate 
against  Eau  Claire,  nor  is  it  charged  with  en- 
forcing rates  at  different  points  which  are  rela- 
tively unequal.  For  this  reason  much  embar- . 
rassment  might  result  to  that  company  from 
an  order  requiring  it  to  reduce  its  rate  at  the 
place  in  question,  and  as  such  an  order  is  not 
demanded  by  the  complainant  or  deemed  nec- 
essary for  the  relief  which  it  seeks,  we  are  dis- 
posed; to  leave  that  carrier  the  option  of  accept- 
ing the  Eau  Claire  rate  prescribed  for  the  Mil- 
waukee company  or  going  out  of  the  Eau 
Claire  business.  No  order,  therefore,  will  be 
made  against  the  Omaha  road  at  this  time,  but 
the  case  will  be  held  as  against  that  company 
for  such  directions  as  may  hereafter  seem  to 
be  required. 

These  are  the  general  conclusions  arrived  at 
in  this  proceeding.  The  conflicting  interests 
which  we  have  investigated  furnish  material 
for  more  extended  comment,  and  the  discussion 
might  be  greatly  prolonged.  Minute  analysis 
of  the  testimony  has  not  been  attempted 
in  this  opinion  and  many  suggestions  must  re- 
main unnoticed.  In  the  view  we  take  of  the 
case  much  of  the  evidence  is  immaterial,  and 
enough  has  been  said  to  indicate  the  principal 
reasons  which  have  influenced  our  decision. 
We  hold  that  the  lumber  rates  in  question  dis- 
criminate against  the  shippers  of  Eau  Claire, 
and  that  such  discrimination  is  unjust  and  un- 
lawful. The  undue  prejudice  and  disadvan- 
tage to  which  Eau  Claire  is  thus  subjected  con- 
sists generally  in  the  lower  relative  rates  ac- 
corded to  competing  towns,  especially  those 
granted  to  La  Crosse  and  Winona,  and  the 
complainant  is  entitled  to  an  order  correcting 
the  inequality  between  these  rival  places. 

The  extent  to  which  the  Eau  Claire  differ- 
ential should  be  reduced  has  been  the  subject 
of  much  deliberation.  We  have  not  considered 
it  as  an  abstract  proposition,  based  on  mileage 
and  cost  of  service,  but  have  endeavored  to 
make  proper  allowance  for  other  existing  cir- 
cumstances and  actual  conditions.  It  is  our 
desire  to  prescribe  a rate  which  will  be  reason- 
ably just  to  Eau  Claire,  and  which  the  Mil- 
waukee road  will  be  fairly  satisfied  to  accept. 
No  mathematical  rule  has  been  followed  and 
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no  particular  theory  applied,  but  that  rate  has 
been  selected  which,  on  the  whole,  best  satis- 
fies our  judgment.  To  a certain  extent  our 
determination  is  arbitrary,  but  equally  so  is  the 
fixing  of  a rate  in  the  first  instance.  As  the 
injustice  which  Eau  Claire  suffers  arises  main- 
ly from  the  lower  rates  at  La  Crosse  and  Wi- 
nona, the  rate  from  the  former  should  bear  a 
fixed  and  permanent  relation  to  the  rates  from 
the  latter,  independent  of  the  Chicago  rate  upon 
which  all  the  others  are  based  under  the  Bogue 
arbitration.  Taking  everything  into  account, 
we  think  the  rate  from  Eau  Claire  should  not 
exceed  the  rate  from  La  Crosse  and  Winona 
by  more  than  2 cents  per  hundred  pounds, 
when  the  latter  rate  is  not  over  11  cents  per 
hundred ; and  that  such  excess  over  the  present 
rate  of  16  cents  from  La  Crosse  and  Winona 
should  not  be  greater  than  2£  cents  per  hun- 
dred. Compared  with  the  16  cent  rate  now  in 
force  at  these  competing  towns  the  rate  thus 
fixed  for  Eau  Claire  will  be  higher  by  $8.75 
per  car;  and  the  rate  per  car  per  mile  and  per  ton 
per  mile  to  the  several  Missouri  river  markets 
will  still  be  considerably  greater  from  Eau 
Claire  than  from  La  Crosse  or  Winona.  All 
things  considered,  however,  we  believe  that  an 
addition  of  cents  to  the  present  rate  from 


those  places  will  not  be  unjust  to  Eau  Claire, 
and  that  a greater  reduction  in  the  differential 
now  in  force  against  that  town  should  not  at 
this  time  be  required.  If  the  operation  of  this 
rate  fails  to  give  equitable  results,  the  com- 
plainant will  not  be  debarred  from  making  a 
further  application  for  relief. 

For  the  purposes  of  the  formal  order  in  this 
case,  the  sixteen  cent  rate  from  La  Crosse  and 
Winona  will  be  assumed  to  continue;  in  case 
that  rate  is  materially  reduced,  a proportionate 
reduction  should  be  made  in  the  difference  or 
excess  hereby  allowed  in  the  rate  from  Eau 
Claire. 

The  order  of  the  Commission  is  that  from 
and  after  the  tenth  day  of  July,  1892,  the 
Chicago,  Milwaukee  & St.  Paul  Railway  Com- 
pany cease  and  desist  from  charging,  collecting, 
or  receiving  for  or  on  account  of  lumber  trans 
ported  by  it,  in  carload  quantities,  from  Eau 
Claire,  Wisconsin,  to  the  various  Missouri 
river  points  mentioned  in  this  report,  any 
greater  sum  or  amount  than  two  and  one  half 
cents  per  hundred  pounds  more  than  shall  or 
may  from  time  to  time  be  charged,  collected 
or  received  by  that  company  for  the  like 
transportation  from  the  towns  of  La  Crosse 
and  Winona  aforesaid. 
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1.  A state  Legislature  may  tax  trades,  professions 
and  occupations  in  the  absence  of  inhibition  in 
the  state  constitution  in  that  regard,  and  where 
a resident  citizen  engages  in  general  business 
subject  to  a particular  tax,  the  fact  that  the 
business  done  chances  to  consist,  for  the  time 
being,  wholly  or  partially  in  negotiating  sales 
between  resident  and  non-resident  merchants  of 
goods  situated  in  another  state  does  not  neces- 
sarily involve  the  taxation  of  interstate  com- 
merce, forbidden  by  the  Constitution. 

2.  A state  has  power  to  tax  all  property  having  a 
situs  within  its  limits,  whether  employed  in  in- 
terstate commerce  or  not. 


3.  A citizen  doing  a general  business  at  the  place 
of  his  domicil  cannot  escape  payment  of  his 
share  of  the  burdens  of  municipal  government 
because  the  amount  of  his  tax  is  arrived  at  by 
reference  to  his  profits. 

4.  Where  complainants  took  out  licenses  under 
the  Tennessee  law  of  1881  to  do  a general  com- 
mission business,  and  gave  bond  to  report  their 
commissions  during  the  year,  and  to  pay  the  re- 
quired percentage  thereon,  they  cannot,  when 
they  apply  for  similar  licenses  for  the  ensuing 
year,  resort  to  the  courts  because  the  municipal 
authorities  refuse  to  issue  such  licenses  without 
the  payment  of  the  stipulated  tax. 


Argued  March  18,  21, 1892.  Decided  April  11,  1892. 


IN  ERROR  to  the  Supreme  Court  of  the  I 
state  of  Tennessee,  to  review  a judgment  | 
of  that  court,  reversing  a decree  of  the  Chan-  j 
cellor  of  that  state  which  overruled  a demurrer 
to  a bill  filed  in  the  Chancery  Court  of  Shelly  I 
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county,  Tennessee,  by  Ficklen  and  others 
against  the  Taxing  District  of  Shelby  county 
et  al. , and  decreed  a perpetual  injunction  in 
behalf  of  Ficklen  to  restrain  the  collection  of 
a tax  on  his  business,  and  which  as  to  Cooper 
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& Co.,  adjudged  the  payment  by  them  of  the 
tax  on  their  business  in  Tennessee,  and  granted 
an  injunction  as  to  the  remainder  of  the  tax. 
The  judgment  of  the  Supreme  Court  also  sus- 
tained the  demurrer  and  dismissed  the  suit. 
Affirmed. 

Statement  by  Mr.  Chief  Justice  Fuller: 

This  bill  was  filed  in  the  Chancery  Court  of 
Shelby  County,  Tennessee,  by  C.  L.  Ficklen 
and  Cooper  & Company,  against  the  Taxing 
District  of  Shelby  County  and  Andrew  J. 
Harris,  County  Trustee. 

The  bill  alleged  that  complainants  were 
“commercial  agents  or  merchandise  brokers 
located  within  the  taxing  district  of  Shelby 
county,  where  their  respective  firms  rent  a 
room  for  the  purpose  of  keeping  and,  at  times, 
exhibiting  their  samples  and  carrying  on  their 
correspondence  with  their  respective  principals; 
that  they  use  no  capital  in  their  business;  that 
they  handle  or  deal  in  no  merchandise,  and 
are  neither  buyers  nor  sellers;  they  only  en- 
gage in  negotiating  sales  for  their  respective 
principals;  they  do  precisely  the  same  business 
that  commercial  drummers  do,  the  only  differ- 
ence being  that  they  are  stationary,  while  the 
commercial  drummers  are  transitory,  and  go 
from  place  to  place  and  secure  a temporary 
Toom  in  each  town  or  city  in  which  to  exhibit 
their  samples.  That  each  solicits  orders  for 
the  sales  of  the  merchandise  of  their  respective 
principals  and  forwards  the  same  to  them, 
when  such  orders  are  filled  by  shipping  the 
goods  direct  to  the  purchasers  thereof  in  the 
county  of  Shelby.” 

It  was  then  averred  that  all  of  the  sales  ne- 
gotiated by  complainant  Ficklen  were  exclu- 
sively for  non-resident  firms,  who  resided  and 
carried  on  business  in  other  states  than  Tenne- 
see,  and  all  the  merchandise  so  sold  was  in 
other  states  than  Tennessee,  where  the  sales 
were  made,  and  was  shipped  into  Tennessee, 
•when  the  orders  were  forwarded  and  filled. 

That  at  least  nine  tenths  of  the  sales  negoti- 
ated and  effected  by  complainants  Cooper  & 
Company,  and  at  least  nine  tenths  of  their 
gross  commissions,  were  derived  from  mer- 
chandise of  non-resident  firms  or  persons,  and 
which  merchandise  was  shipped  into  Tennes- 
see from  other  states,  after  the  sales  were  ef- 
fected. 

That  section  9,  chapter  96,  of  the  Acts  of 
1881,  of  Tennessee,  made  sub-section  17  of 
section  22  of  the  Taxing  District  Acts,  Taxing 
District  Digest,  50,  provides: 

“Every  person  or  firm  dealing  in  cotton,  or 
any  other  article  whatever,  whether  as  factor, 
broker,  buyer  or  seller,  on  commission  or 
otherwise,  ($50)  fifty  dollars  per  annum,  and 
in  addition,  every  such  person  or  firm  shall  be 
taxed  ad  valorem  (10  cts.)  ten  cents  on  every 
one  hundred  dollars  of  amount  of  capital  in- 
vested or  used  in  such  business;  Provided , how- 
ever., that  if  such  person  or  firm  carry  on  the 
cotton  or  other  business  in  connection  with 
the  grocery  or  any  other  business,  the  capital 
invested  in  both  shall  only  be  taxed  once;  but 
such  person  or  firm  must  pay  the  privilege 
tax  for  both  occupations;  And  provided,  fur- 
ther, that  if  the  persons  taxed  in  this  subsec- 
tion have  no  capital  invested,  they  shall  pay 
2i  per  cent  on  their  gross  yearly  commissions, 
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charges  or  compensations  for  said  business, 
and  at  the  time  of  taking  out  their  said  li- 
cense, they  shall  give  bond  to  return  said 
gross  commissions,  charges  or  compensation 
to  the  trustee  at  the  end  of  the  year,  and  at 
the  end  of  the  year  they  shall  make  return  to 
said  trustee  accordingly,  and  pay  to  him  the 
said  2$  per  cent.” 

Complainants  charged  that,  as  they  were 
neither  dealers,  buyers,  nor  sellers,  but  only 
engaged  in  negotiating  sales  for  buyers,  they 
were  not  embraced  within  the  meaning  of  said 
section,  and  further  stated  that  they  had  each 
heretofore  paid  the  privilege  tax  and  the  in- 
come tax,  except  for  the  year  1887,  and  had 
tendered  the  privilege  tax  of  $50  and  costs  of 
issuing  license  for  the  year  1888  to  the  trustee, 
who  refused  to  accept  the  same  unless  com- 
plainants would  also  pay  the  income  tax  for 
the  year  1887. 

From  the  bill  and  exhibits  attached  it  ap- 
peared that  complainants  in  January,  1887, 
each  paid  the  sum  of  $50  for  the  use  of  the 
taxing  district,  and  executed  bonds  agreeably 
to  the  requirements  of  the  law  in  that  behalf, 
and  received  licenses  as  merchandise  brokers 
within  the  limits  of  the  district  for  the  year 
1887,  and  that  in  January,  1888,  they  tendered, 
as  commercial  brokers,  to  the  trustee  fifty  dol- 
lars and  twenty-five  cents,  each , as  their  privi- 
lege tax  and  charges  for  the  year  1888,  which 
he  refused  to  accept  because  they  refused  to 
pay  for  the  year  1887  two  and  one  half  per 
cent  upon  their  gross  commissions  derived 
from  their  business  for  the  year  1887,  although 
they  executed  bonds  in  January, 1887,  to  report 
said  gross  commissions. 

Complainants  charged  that  the  law  in  ques- 
tion was  in  violation  of  the  commerce  clause 
of  the  Constitution  of  the  United  States  and 
also  of  the  Constitution  of  Tennessee,  and 
prayed  as  follows: 

“That  an  injunction  issue  to  restrain  the 
defts.  or  either  of  them  from  instituting  any 
suit  or  proceeding  against  them  or  either  of 
them  for  the  collection  of  said  2£  % tax  upon 
their  respective  gross  commissions  from  their 
said  business  or  from  issuing  any  warrant  for 
their  arrest  for  their  failure  to  pay  the  same 
for  the  year  1887,  and  that  defts.  be  also  re- 
strained from  in  any  way  interfering  with 
them  in  the  carrying  on  their  said  business  for 
the  year  1888;  and  upon  final  hearing  they,  the 
defts.  be  restrained  perpetually  from  collecting 
from  them  or  either  of  them  said  2£  per  cent 
tax  upon  their  said  gross  commissions  from 
their  said  business,  and  from  collecting  said 
privilege  tax  of  $50,  and  they  pray  for  general 
relief,  and  will  ever  pray,  etc.” 

To  this  bill  the  defendants  filed  a demurrer, 
which  was  overruled  by  the  chancellor,  and, 
the  defendants  electing  to  stand  by  it,  a final 
decree  was  entered,  making  the  injunction  per- 
petual in  behalf  of  Ficklen  as  to  the  entire  tax, 
including  the  $50;  and,  as  to  Cooper  & Com- 
pany, adjudging  that  they  were  legally  bound 
to  pay  the  sum  of  $50  and  the  tax  of  two  and 
one  half  per  cent  on  their  commissions,  to  the 
extent  that  those  commissions  were  upon  sales 
of  property  owned  by  residents  of  Tennessee, 
and  perpetuating  the  injunction  in  all  other 
respects. 

From  this  decree  the  defendants  prayed  an 
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appeal  to  the  Supreme  Court  of  the  state,  and 
that  court  decided  that  the  Act  of  the  Legis- 
lature in  question  was  not  in  violation  of  the 
state  constitution,  and,  further,  that  “inas- 
much as  it  appears  from  the  bill  that  the  com- 
plainants at  the  beginning  of  the  year  1887 
applied  for  and  received,  respectively,  license 
to  carry  on  the  business  of  commission  brokers 
without  qualification,  and  that  they,  the  com- 
plainants, held  said  license  throughout  the 
year  1887,  complainants  were  chargeable  with 
the  privilege  tax,  as  fixed  by  the  Act  aforesaid, 
without  regard  to  the  amount  or  character  of 
the  business  carried  on  under  said  licenses  or 
the  places  of  residence  of  their  principals,  and 
that  complainants  must  have  reported  and  paid 
2i  per  cent  on  the  gross  commissions  received 
by  them  during  the  year  1887  before  they  could 
have  become  entitled  to  licenses  for  the  year 
1888.  . . . That  when  at  the  beginning  of 
the  year  1888  the  complainants  applied  for 
license  as  merchandise  brokers  they  were 
rightfully  required  (1)  to  report  and  pay  2$ 
per  cent  on  their  commissions  received  during 
1887,  and  (2)  to  pay  the  fixed  charge  of  $50  and 
give  bond  to  report  their  gross  commissions  at 
the  end  of  the  year  1888.  . . . That  the 

said  Act  is  not,  as  to  these  complainants,  vio- 
lative of  art,  1,  § 8,  of  the  Constitution  of  the 
United  States,  by  which  the  power  to  regulate 
commerce  between  the  states  is  conferred  upon 
the  Congress  of  the  United  States;  and  . . 
that  complainants,  having  applied  for,  ac- 
cepted,and  held  for  and  during  the  year’l887 
unqualified  license  as  commission  brokers,  and 
having  applied  for  the  same  unqualified  license 
for  the  year  1888,  cannot  question  the  validitv 
of  the  said  Act  as  being  in  conflict  with  said 
provisions  of  the  Constitution  of  the  United 
States,  for  that  the  said  complainants  were  not 
■entitled  to  the  said  license  upon  the  facts  stated 
in  the  bill,  whether  the  business  actually  done 
and  theretofore  conducted  by  them  was  or  was 
not  exonerated  from  said  privilege  tax  under 
the  said  provision  of  the  Federal  Constitution.” 
The  decree  of  the  chancellor  was  accordingly 
reversed,  the  demurrer  sustained,  and  the  bill 
dismissed,  whereupon  a writ  of  error  was 
taken  out  from  this  court. 

Messrs.  W.  Hallett  Phillips,  McDowell 
and  McGowan  and  Henry  Graft,  for  plaintiffs 
m error: 

An  occupation  cannot  be  taxed  if,  as  has 
frequently  been  held,  the  tax  is  so  specialized 
as  to  operate  as  a burden  against  the  introduc- 
tion and  sale  of  the  products  of  another  state 
or  against  the  citizens  of  other  states.  A tax 
to  do  business  is  a tax  on  the  business,  to  be 
paid  by  and  out  of  the  business. 

Here  the  operation  of  the  tax  is  to  exact  a 
duty  for  permission  to  exercise  interstate  com- 
merce within  the  state.  It  is  for  the  privilege 
of  making  contracts  within  the  county  of  Shel- 
by to  sell  merchandise,  the  product  of  other 
S^a  mS’  ^0r  chants  of  such  states  to  residents 
of  Tennessee.  It  is  for  the  faculty  of  doing 
that  business,  that  the  license  is  required. 

. A law  requiring  a person  to  take  out  a license 
m order  to  confer  upon  him  the  faculty  or 
privilege  of  conducting  a business  is  a regula- 
tion of  that  business  f and  when  the  law  re- 
quires the  plaintiffs  to  take  out  a license  in  or- 
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der  to  acquire  the  privilege  of  conducting 
interstate  commerce,  that  is  a regulation  of  in- 
terstate commerce. 

Here  business  between  states  is  conducted 
by  means  of  agents,  called  merchandise  brok- 
ers, and  that  business  cannot  be  prohibited  un- 
less a license  is  taken  from  the  state  in  which 
the  agent  is  located  where  the  business  is  trans- 
acted. 

It  is  the  business  really  which  is  taxed,  and 
the  validity  of  the  tax  in  nowise  depends  on 
the  length  of  time  in  which  the  agent  or  brok- 
er was  in  the  state  or  intended  to  remain,  but 
upon  the  character  of  the  business  transacted. 
If  the  business  was  interstate  it  was  not  sub- 
ject to  any  exaction  by  the  state.  If  a person 
of  the  vocation  of  plaintiffs  should  come  into 
the  state  of  Tennessee  for  the  sole  purpose  of 
getting  orders  for  non-resident  merchants  for 
goods  the  products  of  other  states,  we  do  not 
suppose  it  would  be  claimed  that  a state  would 
have  a right  to  levy  a tax  on  such  person  for 
the  privilege.  We  repeat,  does  his  liability  to 
the  tax  depend  on  the  length  of  his  stay? 

If  it  does  not,  then,  it  seems  to  us,  it  must 
follow  that  residence  of  the  person  doing  the 
business  cannot  affect  the  question.  It  seems 
to. us  that  the  validity  of  the  tax  must  be  deter- 
mined by  the  nature  of  the  business  taxed  and 
not  by  the  residence  of  the  agent  transacting  it. 

In  Walling ' v.  Michigan , the  fact  that  the 
persons  soliciting  orders  or  selling,  were  lo- 
cated in  the  state,  did  not  affect  the  question 
of  the  effect  of  the  tax  which  was,  as  held  by 
the  court,  a tax  for  selling  goods  brought  into 
the  state  from  other  states. 

116  U.  S.  446  (29:  691). 

It  .must  be  constantly  kept  in  view  that  the 
tax  is  one  on  the  faculty  of  conducting  busi- 
ness. It  will  not  do  to  say  that  the  Act  does 
not  purport  to  make  any  regulation  or  pre- 
scribe any  rule  in  the  conduct  of  interstate 
business.  The  real  inquiry  must  be,  What  is 
the  necessary  effect  of  the  tax? 

In  the  State  Freight  Tax  Case  this  court  says: 
“It  has  repeatedly  been  held  that  the  con- 
stitutionality or  unconstitutionality  of  a state 
tax  is  to  be  determined  not  by  the  form  or 
agency  through  which  it  is  to  be  collected,  but 
by  the  subject  upon  which  the  burden  is  laid  ” 
82  U.  S.  15  Wall.  232  (21:  146). 

That  the  entire  business  of  Ficklen,  and  al- 
most the  entire  business  of  Cooper  & Com- 
pany, constituted  interstate  commerce,  can 
hardly  be  denied. 

Commerce  with  foreign  nations  and  among 
the  several  states  can  mean  nothing  more  than 
intercourse  with  those  nations  and  among  the 
states  for  the  purpose  of  trade,  be  the  object 
of  the  trade  what  it  may,  and  this  intercourse 
must  include  all  the  means  by  which  it  can  be 
carried  on. 

Coif  eld  v.  Coryell,  4 Wash.  C.  C.  379. 

Nor  is  the  tax  any  less  objectionable— the  nat- 
ure of  the  exaction  is  not  changed— because  it 
does  not  discriminate  in  favor  of  domestic 
business. 

State  Freight  Tax  Case , 82  U.  S.  15  Wall 
232  (21:  146.) 

In  Leloup  v.  Port  of  Mobile  (opinion  unani- 
mous) it  is  said:  “We  fail  to  see  how  a state 

can  tax  a business  occupation  when  it  cannot 
tax  the  business  itself.  Of  course,  the  exac- 
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tion  of  a license  tax  as  a condition  of  doing 
any  particular  business  is  a tax  on  the  occupa- 
tion, and  a tax  on  the  occupation  of  doing  a 
business  is  surelv  a tax  on  the  business.5’ 

127  U.  S.  645(82:  313). 

It  was  also  observed  in  answer  to  the  claim 
that  the  tax  was  partially  levied  on  internal 
commerce:  “That  fact  does  not  remove  the 

difficulty.  The  tax  affects  the  whole  business 
without  discrimination.” 

“No  state  has  the  right  to  levy  a tax  on  in- 
terstate commerce  in  any  form,  whether  by 
way  of  duties  laid  on  the  transportation  of  the 
subjects  of  that  commerce  or  on  the  receipts 
derived  from  that  transportation  or  on  the  oc- 
cupation or  business  of  carrying  it  on,  and  the 
reason  is  such  taxation  is  a burden  on  that 
commerce  and  amounts  to  a regulation  of  it, 
which  belongs  solely  to  Congress.” 

To  call  the  tax  in  question  an  occupation 
tax  is  only,  as  Chief  Justice  Marshall  says,  to 
vary  the  form  without  varying  the  substance. 
It  is  treating  a prohibition  which  is  general  as 
if  it  were  confined  to  a particular  mode  of  do- 
ing the  forbidden  thing. 

Brown  v.  Maryland , 25  U.  S.  12  Wheat.  419 
(6:  679). 

The  present  case  falls  equally  within  the 
reasoning  of  Pickard  v.  Pullman  S.  Car  Co., 
where  it  was  held  that  the  privilege  tax  on  the 
running  and  using  of  sleeping  cars,  was  a tax 
on  transportation,  and  hence  a restriction  on 
commerce. 

Blatchford,  J.,  117  U.  S.  49  (29:  790). 

The  imposition  of  taxes  upon  persons  resid- 
ing within  the  state  or  belonging  to  its  popu- 
lation and  upon  avocations  and  employments 
pursued  therein  not  directly  connected  with 
foreign  or  interstate  commerce,  or  with  some 
other  employment  or  business,  exercised  under 
authority  of  the  Constitution  and  laws  of  the 
United  States,  is  within  the  power  of  the 
state. 

The  underlying  principle  in  the  Robbins 
case,  is  that  it  is  not  competent  for  a state  to 
levy  a tax  or  impose  any  other  restriction  upon 
the  citizens  or  inhabitants  of  other  states,  for 
selling  or  seeking  to  sell  their  goods  in  such 
state  before  they  are  introduced  therein. 

Robbins  v.  Shelby  County  Tax.  Dist.  120  U. 
S.  490  (30:  695). 

The  decision,  by  its  terms  and  by  necessity, 
covered  all  agencies,  on  the  ground  that  the 
state  had  no  right  to  make  it  a state  privilege 
to  carry  on  interstate  commerce. 

In  the  nature  of  things,  it  cannot  be  that 
when  the  business  is  conducted  by  one  instru- 
mentality the  state  cannot  tax  it;  but  when 
the  same  business  is  conducted  by  a different 
agency  it  is  subject  to  state  exaction. 

That  if  the  order  is  solicited  by  an  agent 
called  a drummer,  who  happens  to  be  tempo- 
rarily in  the  state,  the  state  is  prohibited  to 
interfere,  but  that  when  the  order  is  obtained 
by  a person  called  a merchandise  agent  or 
broker  located  in  the  state,  the  state  may  in- 
terpose. 

In  both  cases  the  levy  of  the  tax  or  the  re- 
quirement of  a license  is  for  making  negotia- 
tions in  the  conduct  of  interstate  commerce. 

This  the  state  cannot  do,  and  for  the  reason 
that  the  negotiation  of  sales  of  goods  for  the 
purpose  of  introducing  them  into  the  state  in 
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which  the  negotiation  is  made,  is  interstate 
commerce. 

Fargo  v.  Michigan  presented  the  case  of  a 
tax  on  the  gross  receipts  of  transportation 
which  was  held  void. 

The  court  (Miller,  J.,)  in  that  case  says : 
“The  proposition  that  the  states  can,  by  way 
of  a tax  on  business  transacted  within  their 
limits,  regulate  such  business  has  often  been 
set  up  as  a defense  to  the  allegation  that  the 
taxation  was  such  an  interference  with  com- 
merce as  violated  the  constitutional  provision 
now  under  consideration.  But  when  the  busi- 
ness so  taxed  is  commerce  itself,  and  is  com- 
merce among  the  states  or  with  foreign  nations, 
the  constitutional  provision  cannot  thereby  be 
evaded. 

121  U.  S.  244  (30:  894). 

Philadelphia  & S.  SS.  Co.  v.  Pennsylvania , 
122  U.  S.  336(30:1200),  1 Inters. Com.  Rep.  308, 
a tax  on  gross  receipts  of  the  steamship  company 
was  pronounced  void.  The  court  said : “Their 
business  as  carriers  in  foreign  or  interstate 
commerce  cannot  be  taxed  by  the  state  under 
the  plea  that  they  are  exercising  a franchise.55, 

A similar  general  principle  was  announced 
by  Mr.  Justice  Field  in  Welton  v.  Missouri, 
when  he  said:  “The  general  power  of  the 

state  to  impose  taxes  in  the  way  of  licenses 
upon  all  pursuits  and  occupations  within  its 
limits  is  admitted,  but,  like  all  other  powers, 
must  be  admitted  in  subordination  to  the 
requirements  of  the  Federal  Constitution. 
Where  the  business  or  occupation  consists  in 
the  sale  of  goods  the  license  tax  required  for 
its  pursuit  is  in  effect  a tax  upon  the  goods 
themselves.  If  such  a tax  be  within  the  power 
of  the  state  to  levy,  it  matters  not  whether  it 
be  raised  directly  from  the  goods  or  indirectly 
from  them  through  the  license  to  the  dealer; 
but  if  such  tax  conflict  with  any  power  vested 
in  Congress  by  the  Constitution  of  the  United 
States,  it  will  not  be  any  the  less  invalid  be- 
cause enforced  through  the  form  of  a personal 
license.” 

91  U.  S.  279  (23:  349). 

“Ordinary  occupations,55  says  the  court  in  a 
later  case,  “are  taxed  in  various  ways,  and  in 
most  cases  legitimately  taxed;  but  we  fail  to 
see  how  a state  can  tax  a business  occupation, 
when  it  cannot  tax  the  business  itself.” 

“The  exaction  of  a license  tax  as  a condition 
of  doing  any  particular  business  is  a tax  on 
the  occupation,  and  a tax  on  the  occupation  of 
doing  a business  tax  is  surely  a tax  on  the  busi- 
ness.” 

It  was  held  that  the  state  could  not  compel 
the  company  to  take  out  a license  for  the  trans- 
action of  business  in  the  city,  and  that  a gen- 
eral license  tax  on  the  telegraph  company  af- 
fected its  entire  business,  interstate  as  well  as 
internal. 

Leloup  v.  Port  of  Mobile,  127  U.  S.  640  (32: 
311),  2 Inters.  Com.  Rep,  134. 

And  so  it  has  been  likewise  held  that  a tax 
“on  the  gross  receipts  derived  from  business 
done  in  this  state,”  when  levied  on  a telegraph 
company,  is  invalid  where  the  communication 
by  messages  is  carried  either  into  the  state 
from  without  or  from  within  the  state  to  an- 
other state. 

Western  U.  Teleg.  Co.  v.  Alabama,  132  U.  S. 
477  (33:  410). 
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No  state  has  the  right  to  lay  a tax  on  inter- 
state commerce  in  any  form,  whether  by  way 
of  duties  laid  on  the  transportation  of  the  sub- 
jects of  that  commerce  or  on  the  receipts  de- 
rived from  that  transportation  or  on  the  occu- 
pation or  business  of  carryingiton,  for  the  rea- 
son that  such  taxation  is  a burden  on  that  com- 
merce and  amounts  to  a regulation  of  it  which 
belongs  solely  to  Congress. 

Lyng  v.  Michigan,  135  U.  S.  166  (34:  152), 

3 Inters.  Com.  Rep.  143;  Asher  v.  Texas,  128 
U.  S.  132  (32:  369),  2 Inters.  Com.  Rep.  241; 
Stoutenburgh  v.  Hennick,  129  U.  S.  143  (32: 
637),  2 Inters.  Com.  Rep.  409. 

In  McCall  v.  California,  the  license  tax 
questioned  was  on  railroad  agencies. 

McCall,  the  agent,  was  a resident  in  Califor- 
nia. His  business  consisted  in  soliciting  pas- 
senger traffic  over  the  interstate  railroad  which 
he  represented. 

The  court  held  that  the  soliciting-  agency  was 
one  of  the  means  used  by  the  company  to  in- 
crease its  interstate  traffic.  “The  tax  upon  it, 
therefore,  was  a tax  upon  a means  or  an  occupa- 
tion of  carrying  on  interstate  commerce,  pure 
and  simple.” 

136  U.  S.  110  (34:  393),  3 Inters.  Com.  Rep. 
181;  Norfolk  & W.  R.  Co.  v.  Pennsylvania,  136 
U.  S.  114  (34:  394),  3 Inters.  Com.  Rep.  178; 
Crutcher  v.  Kentucky,  141  U.  S.  57  (35:  652); 
Corson  v.  Maryland,  120  U.  S.  505  (30:700): 
Fargo  v.  Michigan,  121  U.  S.  247(30:895);  Ou- 
achita Packet  Co.  v.  Aiken,  121  U.  S.  447  (30; 
976);  Philadelphia  & S.  SS.  Co.  v.  Pennsylva- 
nia, 122  U.  S.  336  (30:1201);  Western  U.  Teleq. 
Co.  v.  Pendleton,  122  U.  S.  356(30:  1188);  Bow- 
man v.  Chicago  & N.  W.  R.  Co.  125  U.  S.  496 
(31:710);  Leloupv.  Port  of  Mobile,  127  U.  S.  646 
(32:313),  2 Inters.  Com.  Rep.  134 Asher  y.  Tex- 
as, 128  U.S.  130  (32:369),  2 Inters, Com.Rep, 241; 
Stoutenburgh  y.  Hennick,  129  U.  S.  148(32:639), 
2 Inters.  Com. Rep. 409;  Leisyy.  Hardin,  135  U. 
S.  108(34:  132),  3 Inters.  Com.  Rep.  36;  McCall 
v.  California,  136  U.  S.  108  (34:  392),  3 Inters. 
Com . Rep.  181 ; Minnesota  v.  Barber,  136  U.  S.  327 
(34:460),  3 Inters.  Com.  Rep.  185;  Brimmer  v. 
Rebman,  138  U.  S.  82  (34:  863),  3 Inters.  Com. 
Rep.  485;  Re  Rahrer,  140  U.  S.  554  (35:  574); 
Pullman  Palace  Car  Co.  v.  Pennsylvania,  141 
U.  S.  31  (35:619),  3 Inters.  Com.  Rep.  595. 

Mr.  S.  P.  Walker,  for  defendants  in  error: 

This  court,  from  the  case  of  Brown  v.  Mary- 
land, 25  U.  S.  12  Wheat.  419  (6:678),  to  the  very 
recent  cases  of  Robbins  v.  Shelby  County  Tax. 
Diet.  120  U.  8.  489  (30:  694),  Leloup  v.  Port  of 
Mobile,  127  U.  S.  640  (32:  311),  2 Inters.  Com. 
Rep.134;  Crutcher  v.  Kentucky,  141  U.  S.47  (35: 
649),  has  so  frequently  considered  the  question 
involved,  that  it  is  not  our  purpose  to  attempt 
an  extended  review  or  discussion  of  the  authori- 
ties. W e shall  only,  therefore,  as  briefly  as  pos- 
sible, undertake  to  show  that  the  tax  in  question 
is  not  a regulation  of  interstate  commerce. 

The  case  is  not  within  the  principles  of  the 
opinion  in  Robbins  v.  Shelby  County  Tax.  Hist. 
120  U.  S.  489  (30:694). 

Robbins  was  the  representative  of  one  non- 
resident firm,  and  the  case  was  treated  as  if 
his  principals  had  come  into  the  state  to  make 
sales,  and  the  state  had  undertaken  to  seize 
and  tax  them. 

The  tax  was  held  to  be  in  effect  not  a tax  on 
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Robbins  but  on  his  principals.  Here  the  re- 
verse is  clearly  true. 

The  case  is  distinguishable  from  that  of  Cook 
v.  Pennsylvania,  97  U.  S.  566  (24: 1015). 

In  that  case  the  state  of  Pennsylvania  ex- 
acted a certain  percentage  of  the  proceeds  of 
foreign  goods  sold  at  auction,  for  the  privilege 
of  thus  selling  them;  and  the  tax  was  held  to 
be  a duty  on  imports,  and  unconstitutional, 
under  the  principles  of  the  leading  case  of 
Brown  v.  Maryland,  25  U.  S.  12  Wheat.  419 
(6:  678). 

In  this  case  the  state  of  Tennessee  requires 
that  every  person  pursuing  the  vocation  of 
merchandise  broker  shall  pay  a vocation  tax 
of  two  and  one  half  per  cent  of  the  commis- 
sions earned.  Can  the  tax  be  disputed,  on  the 
fact  that  the  goods  sold  were,  at  the  time  of 
the  sale,  in  another  state,  and  that,  as  between 
the  principals — buyer  and  seller — the  transac- 
tion was  one  of  interstate  commerce. 

We  submit  that  it  is  not  a tax  upon  the  com- 
merce between  the  states,  but  that  it  is  what  it 
purports  to  be — a tax  upon  the  broker  himself, 
graduated  by  the  amount  realized  by  him  from 
the  transaction. 

“The  property  of  corporations  engaged  in 
foreign  or  interstate  commerce,  as  well  as  the 
property  of  corporations  engaged  in  other 
business,  is  subject  to  taxation,  provided  al- 
ways it  be  within  the  jurisdiction  of  the  state.” 

Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U. 
S.  206  (29: 163). 

“ The  cars  of  this  company,  within  the  state 
of  Pennsylvania,  are  employed  in  interstate 
commerce;  but  their  being  so  employed  does 
not  exempt  them  from  taxation  by  the  state; 
and  the  state  has  not  taxed  them  because  of 
their  being  so  employed,  but  because  pf  their 
being  within  its  territory  and  jurisdiction.” 

Pullman  Palace  Car  Co.  v.  Pennsylvania,  141 
U.  S.  18  (35:613),  3 Inters.  Com.  Rep.  595. 

That  case,  as  did  that  of  Pullman  Palace  Car 
Co.  v.  Twombly,  29  Fed.  Rep.  658,  in  its  last 
analysis,  turned  upon  the  question  of  the  prop- 
erty having  a situs  within  the  state  seeking  to 
tax  it;  and  the  question  was  determined  upon 
the  general  principles  of  law  applicable  thereto. 

The  same  proposition  is  announced  in  Marye 
v.  Ballimoi'e  & O.  R.  Co.  127  U.  S.  117  (32:94). 

In  the  case  of  Woodruff  v.  Parham,  75  U.  S. 
8 Wall.  137  (19:  386),  this  court,  Miller,  J.,  de- 
livering the  opinion,  said: 

“The  merchant  of  Chicago  who  buys  his 
goods  in  New  York  and  sells  at  wholesale  in  the 
original  packages,  may  have  his  millions  em- 
ployed in  trade  for  half  a lifetime  and  escape 
all  state,  county  and  city  taxes;  for  all  that  he 
is  worth  is  invested  in  goods  which  he  claims 
to  be  protected  as  imports  from  New  York. 

It  is  obvious  that  if  articles  brought  from 
one  state  into  another  are  exempt  from  taxa- 
tion, even  under  the  limited  circumstances  laid 
down  in  Brown  v.  Maryland,  the  grossest  in- 
justice must  prevail,  and  equality  of  public 
burdens  in  all  our  large  cities  is  impossible. 

Advancing  from  the  question  of  the  power 
to  tax  property  to  that  of  taxing  vocations, 
business,  franchises,  we  first  notice  the  case  of 
Wiggins  Ferry  Co.  v.  East  St.  Louis,  107  U.  S. 
365  (27: 419). 

In  that  case  the  municipality  imposed  an 
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annual  license  fee  of  $100  on  the  ferry  com- 
pany, whose  boats  plied  between  East  St.  Louis 
and  St.  Louis.  The  company  was  chartered 
by  the  state  of  Illinois  and  domiciled  in  East 
St.  Louis,  the  case  differing  in  that  respect 
from  the  case  of  Gloucester  Ferry  Co.  v.  Penn- 
sylvania, 114  U.  S.  196  (29: 158).  The  court 
said:  “The  exaction  of  a license  fee  is  an 

ordinary  exercise  of  the  police  power  by 
municipal  corporations;  and  the  Act  by  which 
this  exaction  is  authorized  will  not  be  held  to 
be  a regulation  of  commerce.” 

The  cases  of  Asher  v.  Texas , 128  U.  S.  129 
(82:368),  2 Inters.  Com.  Rep.  241,  Stoutenburgh 
v.  Hennick,  129  U.  S.  148  (32:  637),  2 Inters. 
Com.  Rep.  409,  were  identical,  in  all  esseutial 
particulars,  with  that  of  Bobbins  v.  Shelby 
County  Tax . JJist. 

In  the  case  of  McCall  v.  California,  136  U.  S. 
104  (34:391),  3 Inters.  Com.  Rep.  186,  the  tax 
was,  “for  every  railroad  agency,  $25  per  quar- 
ter.” 

In  commenting  upon  the  case  of  Smith  v. 
Alabama,  124  U.  S.  465  (31:  508),  the  court 
said:  “We  (there)  held,  however,  that  the 

statute  (there)  in  question' (imposing  a license 
tax  on  locomotive  engineers)  was  not  in  its 
nature  a regulation  of  commerce;  that  so  far 
as  it  affected  commercial  transactions  among 
the  states  its  effect  was  so  indirect,  incidental 
and  remote  as  not  to  burden  or  impede  such 
commerce,  and  that  it  was  not  therefore  in 
conflict  with  the  Constitution  of  the  United 
States  or  any  law  of  Congress.” 

Perhaps  the  doctrine  of  the  state’s  power  to 
tax  and  its  proper  limits  are  found  best  stated  in 
Philadelphia  & S.  SS.  Co.  v.  Pennsylvania, 
122  U.  S.  342(30: 1203).  The  court  there  said: 
“ The  t^x  in  the  present  case  is  laid  upon  the 
gross  receipts  for  transportation  as  such. 
They  are  taxed,  not  only  because  they  are 
money,  or  its  value,  but  because  they  were  re- 
ceived for  transportation.” 

A review  of  the  question  convinces  us  that 
the  first  ground  on  which  the  decision  in  State 
Tax  on  Railway  Gross  Receipts  was  placed  is 
not  tenable;  that  it  is  not  supported  by  any- 
thing decided  in  Brown  v.  Maryland;  but,  on 
the  contrary,  that  the  reasoning  in  that  case  is 
decidedly  against  it. 

The  second  ground  on  which  the  decision 
referred  to  was  based  was  that  the  tax  was 
upon  the  franchise  of  the  corporation  granted 
to  it  by  the  state.  We  do  not  think  that  this 
can  be  affirmed  in  the  present  case. 

Interstate  commerce,  when  carried  on  by 
corporations,  is  entitled  to  the  same  protection 
against  state  exactions  which  is  given  to  such 
commerce  when  carried  on  by  individuals. 

Philadelphia  & S.  SS.  Co.  ~v.  Pennsylvania, 
122  U.  S.  342  (30:1203). 

And  on  page  345  (1204)  it  was  said:  “ The 

corporate  franchises,  the  property,  the  busi- 
ness, the  income  of  corporations  created  by  a 
state  may  undoubtedly  be  taxed  by  the  state.” 

In  accord  with  the  distinctions  here  laid 
down,  this  court,  in  the  case  of  Maine  v. 
Grand  Trunk  R.  Co.,  142  IT.  S.  217  (35:  994), 
sustained  a statute  of  the  state  of  Maine  as  be- 
ing a valid  tax  upon  the  corporate  franchise — 
the  law  imposing  a tax  on  the  franchise  accord- 
ing to  the  amount  of  the  gross  receipts  in  the 
state,  such  amount  to  be  ascertained  by  divid- 
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ing  the  total  gross  receipts  by  the  total  number 
of  miles  operated,  and  multiplying  that  amount 
by  the  number  of  miles  operated  in  the  state. 

We  submit  that  the  judgment  of  the  state 
court  should  be  affirmed  on  the  principles  of 
the  last  utterance  of  this  court  upon  this  subject, 
as  contained  in  Maine  v.  Grand  Trunk  R.  Co. 

Mr.  Chief  Justice  Fuller  delivered  the  opin- 
ion of  the  court: 

In  Robbins  v.  Shelby  County  Tax.  Dist.,  120 
U.  S.  489  [30:  694],  it  was  held  that  section  16 
of  chap.  96  of  the  laws  of  Tennessee  of  1881,  en- 
acting that:  “All  drummers  and  all  persons 

not  having  a regular  licensed  house  of  business 
in  the  taxing  district  of  ‘Shelby  county,’  of- 
fering for  sale,  or  selling  goods,  wares,  or 
merchandise  therein  by  sample,  shall  be  re- 
quired to  pay  to  the  county  trustee,  the  sum 
of  $10  per  week,  or  $25  per  month  for  such 
privilege,  ’ so  far  as  it  applied  to  persons  solicit- 
ing the  sale  of  goods  on  behalf  of  individuals 
or  firms  doing  business  in  another  state,  was 
a regulation  of  commerce  among  the  states 
and  violated  the  provision  of  the  Constitution 
of  the  United  States  which  grants  to  Congress 
the  power  to  make  such  regulations.  The 
question  involved  was  stated  by  Mr.  Justice  i 
Bradley,  who  delivered  the  opinion  of  the 
court,  to  be:  “Whether  it  is  competent  for  a 
state  to  levy  a tax  or  impose  any  other  re-  * 
striction  upon  the  citizens  or  inhabitants  of 
other  states,  for  selling  or  seeking  to  sell  their 
goods  in  said  state  before  they  are  introduced  > 
therein;”  and  it  was  decided  that  it  was  not.  < 
At  the  same  time  it  was  conceded  that  com- 
merce among  the  states  might  be  legitimately  ' 
incidentally  affected  by  state  laws,  when  they,  . 
among  other  things,  provided  for  “the  imposi-  ! 
tion  of  taxes  upon  persons  residing  within  the  I 
state  or  belonging  to  its  population,  and  upon  r 
avocations  and  employments  pursued  therein, 
not  directly  connected  with  foreign  or  interstate  ; 
commerce,  or  with  some  other  employment  or 
business  exercised  under  authority  of  the  Con-  , 
stitution  and  laws  of  the  United  States.”  And 
it  was  further  stated:  “To  say  that  the  tax,  if  j 

invalid  as  against  drummers  from  other  states,  j 
operates  as  a discrimination  against  the  drum-  | 
mers  of  Tennessee,  against  whom  it  is  conceded  ■ 
to  be  valid,  is  no  argument;  because,  the  State  i 
is  not  bound  to  tax  its  own  drummers;  and  if  ] 
it  does  so  whilst  having  no  power  to  tax  those  : 
of  other  states,  it  acts  of  its  own  free  will,  and 
is  itself  the  author  of  such  discrimination. 

As  before  said,  the  state  may  tax  its  own  in- 
ternal commerce;  but  that  does  not  give  it  any 
right  to  tax  interstate  commerce.” 

In  the  case  at  bar  the  complainants  were 
established  and  did  business  in  the  taxing 
district  as  general  merchandise  brokers,  and 
were  taxed  as  such  under  section  nine  of  chap- 
ter ninety-six  of  the  Tennessee  laws  of  1881, 
which  embraced  a different  subject-matter  from 
section  sixteen  of  that  chapter.  For  the  year 
1887  they  paid  the  $50  tax  charged,  gave  bond 
to  report  their  gross  commissions  at  the  end  of 
the  year,  and  thereupon  received,  and  through- 
out the  entire  year  held,  a general  and  unre- 
stricted license  to  do  business  as  such  brokers. 
They  were  thereby  authorized  to  do  any  and 
all  kinds  of  commission  business  and  became 
liable  to  pay  the  privilege  tax  in  question, 
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which  was  fixed  in  part  and  in  part  graduated 
according  to  the  amount  of  capital  invested  in 
the  business,  or  if  no  capital  were  invested,  by 
the  amount  of  commissions  received.  Al- 
though their  principals  happened  during  1887, 
as  to  the  one  party,  to  be  wholly  non-resident, 
and  as  to  the  other,  largely  such,  this  fact 
might  have  been  otherwise  then  and  after- 
wards, as  their  business  was  not  confined  to 
transactions  for  non-residents. 

In  the  case  of  Robbins  the  tax  was  held,  in 
effect,  not  to  be  a tax  on  Robbins,  but  on  his 
principals,  while  here  the  tax  was  clearly  lev- 
ied upon  complainants  in  respect  of  the  gen- 
eral commission  business  they  conducted,  and 
their  property  engaged  therein,  or  their  profits 
realized  therefrom. 

No  doubt  can  be  entertained  of  the  right  of 
a state  Legislature  to  tax  trades,  professions, 
and  occupations,  in  the  absence  of  inhibition 
in  the  state  constitution  in  that  regard,  and 
where  a resident  citizen  engages  in  general 
business  subject  to  a particular  tax,  the  fact 
that  the  business  done  chances  to  consist,  for 
the  time  being,  wholly  or  partially  in  negoti- 
ating sales  between  resident  and  non-resident 
merchants  of  goods  situated  in  auother  state 
does  not  necessarily  involve  the  taxation  of  in- 
terstate commerce,  forbidden  by  the  Constitu- 
tion. 

The  language  of  the  court  in  Lyng  v.  Michi- 
gan.., 135  U.  S.  161,  166  [34:  150,  153],  3 Inters. 
Com.  Rep.  143,  was:  “We  have  repeatedly  held 
that  no  state  has  the  right  to  lay  a tax  on  inter- 
state commerce  in  any  form, whether, by  way  of 
duties  laid  on  the  transportation  of  the  subjects 
of  that  commerce,  or  on  the  receipts  derived 
from  that  transportation,  or  on  the  occupation 
or  business  of  carrying  it  on,  for  the  reason  that 
such  taxation  is  a burden  on  that  commerce, and 
amounts  to  a regulation  of  it,  which  belongs 
solely  to  Congress.”  But  here  the  tax  was  not 
laid  on  the  occupation  or  business  of  carrying 
on  interstate  commerce,  or  exacted  as  a condi- 
tion of  doing  any  particular  commission  busi- 
ness, and  complainants  voluntarily  subjected 
themselves  thereto  in  order  to  do  a general  bus- 
iness. 

In  McCall  v.  California , 136  U.  S.  104  [34: 
392],  3 Inters.  Com.  Rep.  181,  it  was  held  that: 
“An  agency  of  a line  of  railroad  between  Chi- 
cago and  New  York,  established  in  San  Fran- 
cisco for  the  purpose  of  inducing  passeugers  go- 
ing from  San  Francisco  to  New  York  to  take 
that  line  at  Chicago,  but  not  engaged  in  selling 
tickets  for  the  route,  or  receiving  or  paying  out 
money  on  account  of  it,  is  an  agency  engaged  in 
interstate  commerce;  and  a license  tax  imposed 
upon  the  agent  for  the  privilege  of  doing  busi- 
ness in  San  Francisco  is  a tax  upon  interstate 
commerce,  and  is  unconstitutional.”  This  was 
because  the  business  of  the  agency  was  carried 
on  with  the  purpose  to  assist  in  increasing  the 
amount  of  passenger  traffic  over  the  road,  and 
was  therefore  a part  of  the  commerce  of  the 
road,  and  hence  of  interstate  commerce. 

In  Philadelphia  S.  SS.  Co.  v.  Pennsylvania , 
122  U.  S.  326,  345  [30:1200,  1204],  Mr.  Justice 
Bradley,  speaking  for  the  court,  said:  “The 

corporate  franchises,  the  property,  the  busi- 
ness, the  income  of  corporations  created  by  a j 
state  may  undoubtedly  be  taxed  by  the  state;  j 
but  in  imposing  such  taxes  care  should  be , 
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takejn  not  to  interfere  with  or  hamper  directly 
or  by  indirection,  interstate  or  foreign  com- 
merce, or  any  other  matter  exclusively  within 
the  jurisdiction  of  the  Federal  government.” 
And  this  of  course  is  equally  true  of  the  prop- 
erty, the  business,  and  the  income  of  individ- 
ual citizens  of  a state.  It  is  well  settled  that 
a state  has  power  to  tax  all  property  having  a 
situs  within  its  limits,  whether  employed  in 
interstate  commerce  or  not.  It  is  not  taxed 
because  it  is  so  employed,  but  because  it  is 
within  the  territory  and  jurisdiction  of  the 
state.  Pullman  Palace  Car  Co.  v.  Pennsyl- 
vania, 141  U.  S.  18  [35:  613],  3 Inters.  Com. 
Rep.  595;  Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.  196  [29:158]. 

And  it  has  been  often  laid  down  that  the 
property  of  corporations  holding  their  fran- 
chises from  the  government  of  the  United  States 
is  not  exempt  from  taxation  by  the  state  of  its 
situs.  Union  Pac.  R.  Co.  v.  Peniston,  85  U.  S. 
18  Wall.  5 [21:787];  Thomson  v.  Union  Pac.  R. 
Co.  76  U.  S.  9 Wall.  579  [19:792];  Western  U. 
Teleg.  Co.v.  Massachusetts, 125  U.S.530  [31 :790]. 

So  in  Wiggins  Ferry  Co.  v.  East  St.  Louis, 
107  U.  S.  365,  374  [27:419,  423],  where  an  an- 
nual license  fee  was  imposed  on  the  ferry  com- 
pany by  the  city  of  East  St.  Louis,  the  com- 
pany having  been  chartered  by  the  State  of 
Illinois  and  being  domiciled  in  East  St.  Louis, 
its  boats  plying  between  that  place  and  St. 
Louis,  Missouri,  the  court  said:  “The  exac- 

tion of  a license  fee  is  an  ordinary  exercise  of 
the  police  power  by  municipal  corporations. 
When,  therefore,  a state  expressly  grants  to 
an  incorporated  city,  as  in  this  case,  the  power 
‘to  license,  tax,  and  regulate  ferries,’  the  latter 
may  impose  a license  tax  on  the  keepers  of 
ferries,  although  their  boats  ply  between  land- 
ings lying  in  two  different  states,  and  the  Act 
by  which  this  exaction  is  authorized  will  not 
be  held  to  be  a regulation  of  commerce.” 

Again,  in  Maine  v.  Grand  Trunk  R.  Co.,  142 
U.  S.  217  [35:994],  we  decided  that  a state  stat- 
ute which  required  every  corporation,  person, 
or  association  operating  a railroad  within  the 
state  to  pay  an  annual  tax  for  the  privilege  of 
exercising  its  franchise  therein,  to  be  deter- 
mined by  the  amount  of  its  gross  transportation 
receipts,  and  further  provide^  that  when  ap- 
plied to  a railroad  lying  partly  within  and 
partly  without  a state,  or  to  one  operated  as  a 
part  of  a line  or  system  extending  beyond  the 
state,  the  tax  should  be  equal  to  the  proportion 
of  the  gross  receipts  in  the  state,  to  be  ascer- 
tained in  the  manner  provided  by  the  statute, 
did  not  conflict  with  the  Constitution  of  the 
United  States.  It  was  held  that  the  reference 
by  the  statute  to  the  transportation  receipts  and 
to  a certain  percentage  of  the  same,  in  deter- 
mining the  amount  of  the  excise  tax,  was  simply 
to  ascertain  the  value  of  the  business  done  by 
the  corporation,  and  thus  obtain  a guide  to  a 
reasonable  conclusion  as  to  the  amount  of  the 
excise  tax  which  should  be  levied.  In  this 
respect  the  tax  was  unlike  that  levied  in  Phil- 
adelphia & S.  SS.  Co.  v.  Pennsylvania, 
where  the  specific  gross  receipts  for  transport- 
ation were  taxed  as  such,  taxed  “not  ouly  be- 
cause they  are  money,  or  its  value,  but  because 
they  were  received  for  transportation.” 

Since  a railroad  company  engaged  in  inter- 
state commerce  is  liable  to  pay  an  excise  tax 
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according  to  the  value  of  the  business  dope  in 
the  state,  ascertained  as  above  stated,  it  is  dif- 
ficult to  see  why  a citizen  doing  a general  bus- 
iness at  the  place  of  his  domicil  should  escape 
payment  of  his  share  of  the  burdens  of  muni- 
cipal government  because  the  amount  of  his 
tax  is  arrived  at  by  reference  to  his  profits. 
This  tax  is  noton  the  goods  or  on  the  proceeds 
of  the  goods,  nor  is  it  a tax  on  non-resident 
merchants;  and  if  it  can  be  said  to  affect  inter- 
state commerce  in  any  way  it  is  incidentally, 
and  so  remotely  as  not  to  amount  to  a regula- 
tion of  such  commerce. 

•We  presume  it  would  not  be  doubted  that  if 
the  complainants  had  been  taxed  on  capital  in 
vested  in  the  business,  such  taxation  would  not 
have  been  obnoxious  to  constitutional  objec- 
tion, but  because  they  had  no  capital  invested, 
the  tax  was  ascertained  by  reference  to  the 
amount  of  their  commissions,  which  when  re- 
ceived were  no  less  their  property  than  their 
capital  would  have  been.  We  agree  with  the 
Supreme  Court  of  the  state  that  the  complain- 
ants having  taken  out  licenses  under  the  law  in 
question  to  do  a general  commission  business, 
and  having  given  bond  to  report  their  commis- 
sions during  the  year,  and  to  pay  the  required 
percentage  thereon,  could  not,  when  they  ap- 
plied for  similar  licenses  for  the  ensuing  year, 
resort  to  the  courts  because  the  municipal  au- 
thorities refused  to  issue  such  licenses  without 
the  payment  of  the  stipulated  tax.  What  posi- 
tion they  would  have  occupied  if  they  had  not 
undertaken  to  do  a general  commission  busi- 
ness, and  had  taken  out  no  licenses  therefor, 
but  had  simply  transacted  business  for  non-resi- 
dent principals,  is  an  entirely  different  ques- 
tion, which  does  not  arise  upon  this  record. 

The  judgment  of  the  Supreme  Court  is  af- 
firmed. 

Mr.  Justice  Harlan  dissenting: 

It  seems  to  me  that  the  opinion  and  judg- 
ment in  this  case  are  not  in  harmony  with 
numerous  decisions  of  this  court.  I do  not 
assume  that  the  court  intends  to  modify  or 
overrule  any  of  those  cases,  because  no  such 
purpose  is  expressed.  And  yet  I feel  sure  that 
the  present  decision  will  be  cited  as  having 
that  effect.  * 

In  Bobbins  v.  Shelby  County  Tax.  Dist.,  120 
U.  S.  489,  496,  497  [BO:  694,  697],  it  was  held 
that  Tennessee  could  not  require,  even  from  its 
own  people,  a drummer’s  license  for  soliciting 
the  sale  of  goods  there  on  behalf  of  individ- 
uals or  firms  doing  business  in  another  state. 
This  rule,  the  court  said,  “will  only  prevent 
the  levy  of  a tax,  or  the  requirement  of  a li- 
cense, for  making  negotiations  for  the  conduct 
of  interstate  commerce,  and  it  may  well  be 
asked  where  the  state  gets  authority  for  impos- 
ing burdens  on  that  branch  of  business  any 
more  than  for  imposing  a tax  on  the  business 
of  importing  from  foreign  countries,  or  even 
on  that  of  postmaster  or  United  States  marshal. 
The  mere  calling  the  business  of  a drummer  a 
privilege  cannot  make  it  so.  Can  the  state 
Legislature  make  it  a Tennessee  privilege  to 
carry  on  the  business  of  importing  goods  from 
foreign  countries?  If  not,  has  it  any  better 
right  to  make  it  a state  privilege  to  carry  on 
interstate  commerce  ? It  seems  to  be  forgotten , 
in  argument,  that  the  people  of  this  country 
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are  citizens  of  the  United  States,  as  well  as  of 
the  individual  states,  and  that  they  have  some 
rights  under  the  Constitution  and  laws  of  the 
former  independent  of  the  latter,  and  free 
from  any  interference  or  restraint  from  them.” 
Again:  “It  is  strongly  urged,  as  if  it  were  a 

material  point  in  the  case,  that  no  discrimina- 
tion is  made  between  domestic  and  foreign 
drummers — those  of  Tennessee  and  those  of 
other  states;  that  all  are  taxed  alike.  But  that 
does  not  meet  the  difficulty.  Interstate  com- 
merce cannot  be  taxed  at  all,  even  though  the 
the  same  amount  of  tax  should  be  laid  on 
domestic  commerce,  or  that  which  is  carried 
on  solely  within  the  state.  This  was  decided 
in  the  case  of  The  State  Freight  Tax , 82  U.  S. 

15  Wall.  232  [21:  146].  The  negotiation  of 
sales  of  goods  which  are  in  another  State  for 
the  purpose  of  introducing  them  into  the  State 
in  which  the  negotiation  is  made,  is  interstate 
commerce.  A New  Orleans  merchant  cannot 
be  taxed  there  for  ordering  goods  from  London 
or  New  York,  because,  in  the  one  case,  it  is  an% 
act  of  foreign,  and,  in  the  other,  of  interstate,’ 
commerce,  both  of  which  are  subject  to  reg- 
ulation by  Congress  alone.” 

In  Philadelphia  & S.  SS.Co.v.  Pennsylvania, 
122  U.  S.  326  [30:  1200],  a tax,  imposed  in  Penn- 
sylvania, upon  the  gross  receipts  of  a steam- 
ship company,  incorporated  under  the  laws  of 
that  state,  such  gross  receipts  being  derived 
from  the  transportation  of  persons  and  prop-  - 
erty  by  sea,  between  different  states,  and  to 
and  from  foreign  countries,  was  held  to  be  a 
regulation  of  interstate  and  foreign  commerce,  ; 
and,  therefore,  unconstitutional. 

In  Leloup  v.  Port  of  Mobile,  127  U.  S.  640, 
648  [32:311,  314],  2 Inters.  Com.  Rep.  134,  an 
ordinance  of  that  port  requiring  a license  tax 
from  telegraph  companies  was  held  to  be  inva-  ] 
lid  in  its  application  to  a company,  having  a 
place  of  business  in  Mobile,  and  being  engaged 
there  in  the  occupation  of  transmitting  messages 
from  and  to  points  in  Alabama  to  and  from 
points  in  other  states.  This  court,  overruling 
Osborne  v.  Mobile,  83  U.  S.  16  Wall.  479  [21:  : 
470],  said  that  “no  State  has  the  right  to  lay  a -j 
tax  on  interstate  commerce  in  any  form,wheth-  j 
er  by  way  of  duties  laid  on  the  transportation  I 
of  the  subjects  of  that  commerce,  or  on  the  re-  ; 
ceipts  derived  from  that  transportation,  or  on  , 
the  occupation  or  business  of  carrying  it  on,  > 
and  the  reason  is  that  such  taxation  is  a burden  j 
on  that  commerce,  and  amounts  to  a regula-  j 
tion  of  it,  which  belongs  solely  to  Congress.” 

In  Asher  v.  Texas,  128  U.  S.  129  [32:  368],  2 ; 
Inters.  Com.  Rep.  241,  a state  law  exacting  a li- 
cense tax  to  enable  a person,  within  the  state,  to  f 
solicit  orders  and  make  sales  there  for  a person  j 
residing  in  another  state,  was  held  to  be  repug- 
nant tothecommerce  clause  of  the  Constitution.  [ 
In  Stoutenburgh  v.  Hennick , 129  U.  S.  141,  j 
147  [32:637,  639],  2 Inters.  Com.  Rep.  409,  the 
question  was  whetheran  Act  passed, in  1871,  by  j 
the  legislative  assembly  of  the  District  of  Col-  j 
umbia,  requiring  commercial  agents,  engaged  > 
in  offering  merchandise  by  sample,  to  take  out  I 
and  pay  for  a license,  was  invalid  when  applied  j 
to  persons  soliciting  in  the  district  the  sale  of 
goods  on  behalf  of  individuals  or  firms  doing  j 
business  outside  of  the  district.  Referring  to  j 
the  particular  clause  of  the  Act,  upon  which  it 
was  attempted  to  sustain  the  case,  this  court  said : : 
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“This  provision  was  manifestly  regarded  as  a 
regulation  of  a purely  municipal  character,  as 
is  perfectly  obvious,  upon  the  principle  of 
noscitur  a sociis,  if  the  clause  be  taken  as  it 
should  be,  in  connection  with  the  other  clauses 
and  parts  of  that  Act.  But  it  is  indistinguish- 
able from  that  held  void  in  Robbins  v.  Shelby 
County  Tax.  Dist.  and  Asher  v.  Texas , 128  U. 
S.  129  [32:368],  2 Inters.  Com.  Rep.  241,  as  be- 
ing a regulation  of  interstate  commerce,  so  far 
as  applicable  to  persons  soliciting,  as  Hennick 
was,  the  sale  of  goods  on  behalf  of  individuals 
or  firms  doing  business  outside  of  the  District.” 

In  McCall  v.  California , 136  U.  S.  104  [34: 
392],  3 Inters.  Com.  Rep.  181,  it  was  held 
that  a license  tax  imposed  by  an  ordinance  en- 
acted by  the  board  of  supervisors  of  the  city 
and  county  of  San  Francisco,  upon  an  agent 
engaged  at  that  city,  in  the  business  of  solic- 
iting^travel  for  a line  of  railroad  between  Chi- 
cago and  New  York,  was  invalid  under  the 
commerce  clause  of  the  Constitution. 

In  Norfolk  W.  R.  Co.  v.  Pennsylvania , 136 
U.  S.  114  [34:394],  3 Inters.  Com.  Rep.  178,  a 
tax  imposed  by  Pennsylvania  upon  a railroad 
company,  incorporated  in  another  state,  and 
whose  line  extended  from  Philadelphia  into 
other  states,  for  the  privilege  of  keeping  an  of- 
fice in  Pennsylvania,  to  be  used  bj  its  officers, 
stockholders,  agents,  and  employes,  was  a tax 
upon  commerce  among  the  states,  and  there- 
fore void. 

In  Crutcher  v.  Kentucky,  141  U.  S.  47  [35: 
649],  the  court  adjudged  to  be  void  an  Act  of 
the  Legislature  of  Kentucky,  so  far  as  it  for- 
bade foreign  express  companies  from  carrying 
on  business  between  points  in  that  state  and 
points  in  other  states,  without  first  obtaining  a 
license  from  the  state. 

The  principles  announced  in  these  cases,  if 
fairly  applied  to  the  present  case,  ought,  in  my 
judgment,  to  have  led  to  a conclusion  different 
from  that  reached  by  the  court.  Ficklen  took 
out  a license  as  merchandise  broker  and  gave 
bond  to  made  a return  of  the  gross  commis- 
sions earned  by  him.  His  commissions  in  1887 
were  wholly  derived  from  interstate  business, 
that  is,  from  mere  orders  taken  in  Tennessee 
for  goods  in  other  states,  to  be  shipped  into 
that  state,  when  the  orders  were  forwarded 
and  filled.  He  was  denied  a license  for  1888 
unless  he  first  paid  two  and  a half  per  cent  on 


his  gross  commissions.  And  the  court  holds 
that  it  was  consistent  with  the  Constitution  of 
the  United  States  for  the  local  authorities  of 
the  taxing  district  of  Shelby  county  to  make 
it  a condition  precedent  to  Ficklen’s  right  to  a 
license  for  1888  that  he  should  pay  the  required 
per  cent  of  the  gross  commissions  earned  by 
him  in  1887  in  interstate  business.  This  is  a 
very  clever  device  to  enable  the  taxing  district 
of  Shelby  county  to  sustain  its  government  by 
taxation  upon  interstate  commerce.  If  the 
ordinance  in  question  had,  in  express  terms, 
made  the  granting  of  a license  as  merchandise 
broker  depend  upon  the  payment  by  the  appli- 
cant of  a given  per  cent  upon  his  earnings  in 
the  previous  year,  in  interstate  business,  the 
court,  I apprehend,  would  not  have  hesitated 
to  pronounce  it  unconstitutional.  But,  it 
seems,  that  if  the  local  authorities  are  discreet 
enough  not  to  indicate  in  the  ordinances  under 
which  they  act  their  purpose  to  tax  interstate 
business,  they  may  successfully  evade  a con- 
stitutional provision  designed  to  relieve  com- 
merce among  the  states  from  direct  local  bur- 
dens. The  bond  which  Ficklen  gave  should 
not,  in  my  opinion,  be  construed  as  embracing 
his  commissions  earned  in  business  upon  which 
no  tax  can  be  constitutionally  imposed  by  a 
state. 

The  result  of  the  present  decision  is,  that 
while  finder  Robbins  v.  Shelby  County  Tax.  Dist., 
a license  tax  may  not  be  imposed  in  Tennes- 
see upon  drummers  for  soliciting  there  the  sale 
of  goods  to  be  brought  from  other  states; 
while  under  Lelou/p  v.  Port  of  Mobile,  a local 
license  tax  cannot  be  imposed  in  respect  to 
telegrams  between  points  in  different  states; 
and  while  under  Stouienburgh  v.  Hennick, 
commercial  agents  cannot  be  taxed  in  the  Dis- 
trict of  Columbia  for  soliciting  there  the  sale 
of  goods  to  be  brought  into  the  District  from 
one  of  the  states;  the  taxing  district  of  Shelby 
County  may  require,  as  a condition  of  grant- 
ing a license  as  merchandise  broker,  that  the 
applicant  shall  pay  a license  fee,  and,  in  addi- 
tion, 2i  per  cent  upon  the  gross  commissions 
received,  not  only  in  the  business  transacted  by 
him  that  is  wholly  domestic,  but  in  that  which 
is  wholly  interstate. 

For  these  reasons  I am  constrained  to  dissent 
from  the  opinion  and  judgment  of  the  court  in 
this  case. 


THE  LEHIGH  VALLEY  RAILROAD  COMPANY,  Plff.  in  Err., 

v. 

THE  COMMONWEALTH  OF  PENNSYLVANIA. 


[No.  275.] 


(See  S.  C.  145  U.  S.  192,  36  L.  ed.  672.) 


1.  A railroad  corporation  of  a state  is  liable  to  I continuous  carriage  from  a point  in  the  state  to 
taxation  by  such  state  upon  its  receipts,  for  the  I another  point  in  the  state,  but  over  a line  which, 
mileage  within  the  state,  from  transportation  by  I in  its  course  between  those  points  passes  out  of 

Note.— As  to  power  of  Congress  to  regulate  com - | As  to  interstate  commerce;  regulation  of ; power  of 
merce,  see  notes  to  Gibbons  v.  Ogden,  U.  S.  Rk.  6 L.  I Congress;  how  far  exclusive , see  note  to  Gloucester 
ed.  23;  and  Brown  v.  Maryland,  U.  S.  Bk.  6 L.  ed.  678.  | Ferry  Co.  v.  Pennsylvania,  U.  S.  Bk.  29  L.  ed.  158. 

As  to  tonnage  tax , see  note  to  Inman  SS.  Co.  v. 

Tinker,  U.  S.  Bk.  24  L.  ed.  118.  1 
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the  state  into  another  state  and  back  again  into 
the  State. 

2.  The  grant  to  Congress  of  the  power  to  regulate 
commerce  among  the  states  does  not  embrace 
that  commerce  which  is  completely  internal  or 
between  different  parts  of  the  same  state. 


3.  In  the  carriage  of  freight  and  passengers  be- 
tween two  points  in  one  state,  the  mere  passage 
over  soil  of  another  state,  does  not  render  that 
business  foreign,  which  is  otherwise  domestic. 


Argued  April  5 , 1892.  Decided  May  2,  1892. 


TN  ERROR  to  the  Supreme  Court  of  the 
-L  state  of  Pennsylvania,  to  review  a judg- 
ment in  favor  of  the  Commonwealth  of  Penn- 
sylvania, against  the  Lehigh  Valley  Railroad 
Company  for  the  recovery  of  taxes  upon 
amounts  received  by  said  Company  for  trans- 
portation in  that  state.  Affirmed. 

Statement  by  Mr.  Chief  Justice  Fuller: 
April  28,  1887,  the  auditor-general  of  Penn- 
sylvania settled  an  account  with  the  Lehigh 
Valley  Railroad  Company,  in  accordance  with 
the  Act  of  June  7,  1879,  of  that  Common- 
wealth, for  its  taxes  on  gross  receipts  for  the 
six  months  ending  December  81,  1886,  as  fol- 
lows: 

“Gross  receipts $4,798,933  54 

Proportion  taxable  in  Penn- 
sylvania, ff oeo 3,835,926  60 

Tax  at  rate  of  eight  tenths  of 
one  per  cent 30,642  88 


Due  Commonwealth $30,642  88” 

This  settlement  was  approved  by  the  state 
treasurer  June  3, 1887.  The  Lehigh  Company 
thereupon  prayed  an  appeal  to  the  Court  of 
Common  Pleas  of  Dauphin  county,  Pennsyl- 
vania, where  a declaration  and  copy  of  ac- 
count were  filed  and  the  case  tried  under 
stipulation  by  the  court  without  a jury.  Upon 
the  trial  it  appeared  from  the  affidavit  of  the 
treasurer  of  the  Lehigh  Company,  given  No- 
vember 10,  1887,  that  he  had  made  to  the  au- 
ditor-general for  the  six  months  ending  De- 
cember 31,  1886,  the  report  of  gross  receipts 
upon  which  the  account  for  taxes  had  been 
settled,  and  further  that  “the  main  line  of 
railroad  operated  by  the  Lehigh  Valley  Rail- 
road Company  extends  from  Perth  Amboy,  in 
the  state  of  New  Jersey,  to  Wilkesbarre,  in 
the  state  of  Pennsylvania,  with  numerous 
branches  in  Pennsylvania  and  New  Jersey. 
The  company  has  also  running  arrangements 
with  other  companies  whereby  it  runs  its  own 
trains,  both  passenger  and  freight,  on  a through 
line  from  Jersey  City,  New  Jersey,  to  Buf- 
falo, New  York.  A very  large  portion  of  its 
business  consists  of  the  transportation  of 
freight,  passengers,  etc.,  from  points  in  Penn- 
sylvania, to  points  in  other  states  or  from 
points  in  other  states  to  points  in  Pennsyl- 
vania, or  from  points  in  other  states  to  points 
in  other  states,  passing  through  the  state  of 
Pennsylvania,  about  one  half  of  its  entire  re- 
ceipts being  derived  from  the  transportation 
of  anthracite  coal  from  Pennsylvania  into 
other  states.” 

The  affidavit  gave  a detailed  statement  show- 
ing the  several  classes  of  transportation  from 
which  the  receipts  returned  were  derived,  be- 
ing from  transportation  of  coal;  freight  other 
than  coal;  passengers,  express,  and  mail;  dis- 
tributed as  in  a summary,  with  which  the 
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statement  concluded,  and  which  was  as  fol- 
lows: 

“1.  Total  receipts  from  trans- 
portation from  points  in 
Pennsylvania  to  other 
points  in  Pennsylvania 
without  passing  out  of 
the  state $1,353,441  50 

2.  Total  receipts  from  trans- 

portation by  continuous 
carriage  from  points  in 
Pennsylvania  to  other 
points  in  Pennsylvania, 
but  over  lines  partly  in 
Pennsylvania — that  is  to 
say,  passing  out  of  Penn- 
sylvania into  other  states 
and  back  again  into  Penn- 
sylvania in  course  of 
transportation 

3.  Total  receipts  from  trans- 

portation by  continuous 
carriage  from  points  in  a 
foreign  state  to  other 
points  in  the  same  state 
passing  through  the  state 
of  Pennsylvania 

4.  Total  receipts  from  trans- 

portation by  continuous 
carriage  from  points  in 
other  states  to  points  in 
Pennsylvania  

5.  Total  receipts  from  trans- 

portation by  continuous 
carriage  from  points  in 
Pennsylvania  to  points 
in  other  states 2,569,514  58 

6.  Total  receipts  from  trans- 

portation by  continuous 
carriage  from  points  in 
a foreign  state,  passing 
through  Pennsylvania, 
and  ending  in  a third 
state 267,868  59 

7.  Total  receipts  from  trans- 

portation from  points  in 
foreign  states  to  other 
points  in  foreign  states 
not  touching  Pennsyl- 
vania  57,532  19 


Total  receipts $4,798,933  53” 

In  another  affidavit,  under  date  January  20, 
1888,  the  same  official  stated:  “Wherever  in 

the  said  statement  of  November  tenth,  1887,  I 
used  the  term  ‘continuous  transportation’  or 
‘continuous  carriage,’ the  freight  or  passengers 
from  the  transportation  of  which  the  receipts 
were  derived  were  carried  between  the  points 
mentioned  for  a single  sum  or  charge  and  up- 
on a single  way-bill  or  ticket,  and  were,  when 
taken  upon  the  cars  of  this  company,  destined 


207,660  42 


50,494  25 
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to  be  carried  and  were  actually  carried  from  I 
point  to  point  as  in  said  statement  set  forth. 
The  Lehigh  Valley  Railroad  Company  has  no 
railroad  of  its  own  reaching  the  city  of  Phila- 
delphia, but  transports  coal  and  other  mer- 
chandise, and  sometimes  passengers,  from 
Mauch  Chunk  and  other  points  in  Pennsyl- 
vania over  its  own  line  to  Phillipsburg,  in  the 
state  of  New  Jersey,  from  which  point  it  is 
carried  upon  the  Belvidere  & Delaware  rail- 
road to  Trenton,  and  thence  by  the  Pennsyl- 
vania Railroad  lines  to  the  city  of  Philadel- 
phia. So  far  as  the  Lehigh  Valley  Railroad 
line  is  concerned  the  transportation  is  from 
Mauch  Chunk,  or  the  other  points  in  Pennsyl- 
vania, to  Phillipsburg,  in  New  Jersey;  but  by 
arrangements  between  this  company  and  the 
corporations  owning  the  other  roads  the  trans- 
portation is  continuous  from  Mauch  Chunk 
and  the  other  points  in  Pennsylvania  to  Phila- 
delphia. The  receipts  mentioned  in  my  state- 
ment of  November  tenth  in  the  second  para- 
graph in  each  instance  under  the  respective 
heads  of  ‘coal,’  ‘freight  other  than  coal,’  and 
‘passenger,  express,  and  mail,’  and  also  in  the 
second  item  in  the  summary,  were  derived  in 
the  manner  above  explained.  Some  of  the 
trains,  and  in  many  instances  the  same  cars, 
which  carried  the  freight  and  passengers  indi- 
cated between  the  points  in  Pennsylvania  and 
the  city  of  Philadelphia  carried  also  freight 
and  passengers  destined  and  carried  from 
points  in  Pennsylvania  to  points  in  New  Jer- 
sey and  New  York,  and  vice  versa.  The  vari- 
ous items  of  receipts  shown  in  my  statement 
of  November  tenth  and  classified  in  the  third 
paragraph  of  the  summary  as  ‘receipts  from 
transportation  by  continuous  carriage  from 
points  in  a foreign  state  to  other  points  in  the 
same  state,  passing  through  the  state  of  Penn- 
sylvania,’ were  derived  from  transportation  of 
freight  and  passengers  billed  or  ticketed  from 
the  city  of  New  York  to  other  points  in  the 
state  of  New  York,  and  vice  versa.  The  same 
trains  and  the  same  cars  which  carried  the 
said  freight  and  passengers  carried  also  freight 
and  passengers  destined  and  carried  from 
points  in  Pennsylvania  to  points  in  other  states 
and  from  points  in  other  states  to  points  in 
Pennsylvania.” 

It  was  admitted  that  the  Lehigh  Company 
was  originally  incorporated  by  the  State  of 
Pennsylvania,  and  that  it  owned  and  operated 
as  part  of  its  main  line  about  sixty-six  miles  of 
railroad  in  New  Jersey. 

The  fraction  of  the  entire  gross  receipts 
given  in  the  settlement  represented  the  Lehigh 
Company’s  mileage  within  the  state. 

The  Court  of  Common  Pleas  found  the 
facts,  and  held,  for  the  reasons  given  in  Com. 
v.  Delaware  & H.  Canal  Co .,  (Pa.)  21  W.  N. 
C.  406,  and  Com.  v.  New  York,  L.  E.  & W. 
R.Co.,( Pa.) 21  W.  N.  C.  410,  that  the  Common- 
wealth could  only  recover  taxes  upon  the 
two  items  of  $1,853,441.50,  and  $207,660.42 
(classes  one  and  two),  being  the  amount  re- 
ceived for  transportation  between  points  both 
of  which  were  in  the  state;  and  directed  judg- 
ment accordingly,  which,  exceptions  thereto 
having  been  overruled,  was  thereupon  entered. 
The  case  was  carried  by  writ  of  error  to  the 
Supreme  Court  of  Pennsylvania,  and  the  judg- 
ment affirmed  upon  the  opinion  of  the  court 
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1 below.  A writ  of  error  was  then  sued  out 
from  this  court. 

The  company,  conceding  its  liability  to  tax- 
ation in  respect  of  the  receipts  contained  in 
class  one,  questions  by  its  assignment  of  errors 
the  validity  of  the  tax  as  to  the  receipts  in 
class  two. 

Mr.  M.  E.  Olmsted,  for  plaintiff  in  error: 

The  seventh  section  of  the  Pennsylvania 
revenue  statute  of  June  7,  1879,  which  has 
since  been  repealed,  was  three  times  before 
this  court,  and,  in  each  instance,  condemned 
as  unconstitutional  in  so  far  as  it  imposed  a 
tax  upon  receipts  derived  from  interstate  com 
merce. 

Philadelphia  & 8.  M.  88.  Co.  v.  Pennsylvan- 
ia, 122  U.  S.  326  (30:  1200);  Western  U.  Teleg . 
Co.  v.  Pennsylvania,  128  U.  S.  39  (32:  346),  2 
Inters.  Com.  Rep.  241;  Western  U.  Teleg.  Co. 
v.  Texas,  105  U.  S.  460  (26: 1067);  Ratterman  v. 
Western  U.  Teleg.  Co.  127  U.  S.  411  (32:  229), 
2 Inters.  Com.  Rep.  59. 

In  Pullman  Palace  Car  Co.  v.  Pennsyl- 
vania, 141  U.  S.  18  (35:  613),  3 Inters.  Com. 
Rep.  565,  the  unconstitutionality  of  this  tax  as 
applied  to  receipts  derived  from  the  transpor- 
tation of  passengers  interstate,  by  rail,  in  Pull- 
man cars  was  conceded. 

Following  upon  these  decisions,  the  Legis- 
lature of  Pennsylvania  passed  a new  Revenue 
Act,  approved  June  1,  1889  (Laws  of  Pennsyl- 
vania, 420),  repealing  the  seventh  section  "of 
the  Act  of  June  7,  1879,  under  which  the  tax 
in  controversy  is  claimed;  and,  in  its  twenty- 
third  section  re-enacting  the  tax  and  confining 
it  specifically  to  receipts  ‘ ‘received  from  pas- 
sengers and  freight  traffic  transported  wholly 
within  this  state.”  In  repealing  the  former 
Act,  however,  there  was  reserved  to  the  Com- 
monwealth the  right  to  collect  any  taxes  ac- 
crued under  the  Act  of  1879.  The  decision  of 
this  court  will,  therefore,  not  affect  the  present 
revenue  system  of  the  Commonwealth,  but 
only  the  taxes  of  this  one  company  upon  its 
receipts  from  a single  source  prior  to  the  pas- 
sage of  the  Act  of  June  1,  1889. 

So  far  as  the  Lehigh  Valley  Railroad  Com- 
pany was  concerned,  the  transportation  began 
in  Pennsylvania  and  ended  in  New  Jersey. 

So  far  as  the  Pennsylvania  Railroad  Com- 
pany was  concerned,  the  transportation  began 
in  New  Jersey  and  by  it  was  conducted  for 
more  than  fifty  miles  in  that  state,  and  finally 
ended  in  Pennsylvania. 

This  transportation  was  interstate  commerce; 
transportation  is  itself  commerce. 

Passenger  Cases,  48  U.  S,  7 How.  283  (12: 
702);  State  Freight  Tax  Cases,  82  U.  S.  15 
Wall.  232  (21:  i46);  State  Tax  on  Railway 
Gross  Receipts,  82  U.  S.  15  Wall.  284  (21:  164); 
Fargo  v.  Michigan,  121  U.  S.  230  (30:  888); 
Philadelphia  & S.  M.  8.  SS.  Co.  v.  Pennsyl- 
vania, 122  U.  S.  326  (30:  1200);  Wabash,  St. 
L.  & P.  R.  Co.  v.  Illinois,  118  U.  S.  557  (30: 
244). 

This  court  has  always  and  invariably  pro- 
ceeded upon  the  theory  that  transportation  is 
commerce;  and,  wherever  the  transportation 
involved  has  been  of  an  interstate  or  interna- 
tional character,  its  regulation  by  the  states 
■ has  been  invariably  prohibited. 

I Ex  parte  Koehler  (Or.)  30  Am.  & Eng.  R. 
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Cas.  71;  Gibbons  v.  Ogden , 22  U.  S.  9 Wheat. 

1 (6:  23);  State  Tonnage  Tax  Cases,  79  U.  S. 
12  Wall.  204  (20:  870);  Hall  v.  DeCuir,  95  U. 
S.  485  (24:  547);  Fargo  v.  Michigan , 121  U. 
S.  230  (80:  888);  Wabash , St.  L.  & P.  R.  Co. 
v.  Illinois,  118  U.  S.  557  (30:  244);  Coe  v.  Er- 
rol, 116  U.  S.  517  (29:  715). 

The  only  commerce  which  a state  has  any 
authority  to  regulate  is  that  which  is  wholly 
within  her  own  borders. 

Lord  v.  Goodall  H.  d P.  SS.  Co.  102  U.  S. 
541  (26:  224);  Veazie  v.  Moor,  55  U.  S.  14 
How.  568  (14:  546);  Pacific  Coast  SS.  Co.  v. 
Railroad  Comrs.  18  Fed.  Rep.  10. 

The  regulation  here  attempted,  by  means  of 
taxation,  is  just  as  much  prohibited  as  any 
other. 

Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  196  (29:  158);  Sternberqer  v.  Cape  Fear 
& Y.  R,  Co.  29  S.  C.  510,  35  Am.  & Eng.  R. 
Cas.  693;  Hew  Orleans  Cotton  Exchange  v.  Cin- 
cinnati, N.  0.  & T.  P.  R.  Co.  2 Inters.  Com. 
Rep.  289. 

Commerce  between  points  in  the  same  state, 
but  which,  in  being  carried  from  one  place 
the  other,  passes  through  another  state,  is  inter- 
state commerce. 

State  v.  Chicago,  St.  P.  M.  & O.  R.  Co.  40 
Minn.  267;  Lord  v.  Goodall  N.  & P.  SS.  Co. 
102  U.  S.  541  (26:  224). 

Messrs.  James  A.  Stranahan,  Deputy 
Atty-Gen.,  of  Pennsylvania,  and  W.  U.  Hensel, 
Atty-Gen.,  of  same  state,  for  defendant  in  er- 
ror. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  Lehigh  Valley  Railroad  Company  is  a 
Pennsylvania  corporation,  which  owns  and 
operates  an  extensive  system  of  railroads  in 
that  state,  but  has  no  line  of  its  own  to  Phila- 
delphia. For  the  traffic  from  Mauch  Chunk 
to  Philadelphia,  it  makes  use  of  two  routes, 
one  by  the  way  of  the  Philadelphia  & Read- 
ing road,  being  wholly  within  the  State,  and 
the  other  by  its  own  line  connecting  with  the 
lines  of  the  Pennsylvania  Railroad  at  Phillips- 
burg,  New  Jersey,  and  thence  via  Trenton,  in 
that  state,  to  Philadelphia.  Detailed  reports 
of  its  receipts  show  that  the  passenger  traffic 
of  the  Lehigh  Company  to  Philadelphia  from 
Mauch  Chunk  is  almost  wholly  taken  over  the 
Philadelphia  & Reading,  while  its  coal  and 
general  freight  traffic  reaches  Philadelphia  by 
the  other  road.  Phillipsburg,  New  Jersey, 
lies  across  the  Delaware  river,  opposite  Eas- 
ton, Pennsylvania.  By  the  running  arrange- 
ments between  the  Lehigh  and  Pennsylvania 
companies,  the  transportation  of  through 
freight  and  passengers  is  continuous  from 
Mauch  Chunk  to  Philadelphia. 

The  receipts  named  in  class  two  are  confined 
to  that  part  of  the  transportation  from  Mauch 
Chunk  to  Phillipsburg,  and  the  taxation  to 
the  mileage  wholly  within  the  state  of  Penn- 
sylvania; and  the  question  is  whether  this  tax- 
ation in  respect  of  such  receipts  from  freight 
and  passengers  carried  by  continuous  transpor- 
tation to  Philadelphia  from  Mauch  Chunk  by 
way  of  Trenton,  New  Jersey,  amounts  to  a 
regulation  of  interstate  commerce. 

The  conflict  between  the  commercial  regu- 
ations  of  the  several  states  was  destructive  to 
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their  harmony  and  fatal  to  their  commercial 
interests  abroad,  and  this  was  the  mischief  in- 
tended to  be  obviated  by  the  grant  to  the  Con- 
gress of  the  power  to  regulate  commerce  with 
foreign  nations  and  among  the  states.  But, 
as  was  said  by  Chief  Justice  Marshall,  tne 
words  of  the  grant  do  not  embrace  that  com- 
merce which  is  completely  internal,  which  is 
carried  on  between  man  and  man  in  a State,  or 
between  different  parts  of  the  same  State,  and 
which  does  not  extend  to  nor  affect  other 
states.  “Commerce,”  observed  the  Chief  Jus- 
tice, “undoubtedly,  is  traffic,  but  it  is  some- 
thing more;  it  is  intercourse.  It  describes  the 
commercial  intercourse  between  nations,  and 
parts  of  nations,  in  all  its  branches,  and  is 
regulated  by  prescribing  rules  for  carrying  on 
that  intercourse.”  22  U.  S.  9 Wheat/ 189  [6: 
68].  This  is  no  more  than  an  expansion  of  its 
simplest  signification,  that  of  an  exchange  of 
goods,  the  bringing  of  them  from  the  seller  to 
the  buyer,  however  vast  the  range  now  compre- 
hended by  the  term  in  the  progress  of  society. 

Taxation  is  undoubtedly  one  of  the  forms  of 
regulation,  but  the  power  of  each  state  to  tax 
its  own  internal  commerce,  and  the  franchises, 
property,  or  business  of  its  own  corporations 
engaged  in  such  commerce,  has  always  been 
recognized,  and  the  particular  mode  of  taxa- 
tion in  this  instance  is  conceded  to  be  in  itself 
not  open  to  objection.  And  while  interstate 
commerce  cannot  be  regulated  by  a state  by 
the  laying  of  taxes  thereon,  in  any  form,  yet 
whenever  the  subjects  of  taxation  can  be  sepa- 
rated so  that  that  which  arises  from  interstate 
commerce  can  be  distinguished  from  that 
which  arises  from  commerce  wholly  within 
the  state,  the  distinction  will  be  acted  upon 
by  the  courts,  and  the  state  permitted  to  col- 
lect that  arising  upon  commerce  solely  within 
its  own  territory.  Ratterman  v.  Western  U. 
Teleg.  Co.,  127  U.  S.  411,  424  [32:  229,  232],  2 
Inters.  Com.  Rep.  59. 

The  tax  under  consideration  here  was  deter- 
mined in  respect  of  receipts  for  the  proportion 
of  the  transportation  within  the  state,  but  the 
contention  is  that  this  could  not  be  done  be- 
cause the  transportation  was  an  entire  thing, 
and  in  its  course  passed  through  another  state 
than  that  of  the  origin  and  destination  of  the 
particular  freight  and  passengers.  There  was 
no  breaking  of  bulk  or  transfer  of  passengers 
in  New  Jersey.  The  point  of  departure  and 
the  point  of  arrival  were  alike  in  Pennsylvania. 
The  intercourse  was  between  those  points  and 
not  between  any  other  points.  Is  such  inter- 
course, consisting  of  continuous  transportation 
between  two  points  in  the  same  state,  made 
interstate  because  in  its  accomplishment  some 
portion  of  another  state  may  be  traversed  ? Is 
the  transmission  of  freight  or  messages  between 
two  places  in  the  same  state  made  interstate 
business  by  the  deviation  of  the  railroad  or 
telegraph  line  on  to  the  soil  of  another  state  ? 

If  it  has  happened  that  through  engineering 
difficulties,  as  the  interposition  of  a mountain 
or  a river,  the  line  is  deflected  so  as  to  cross 
the  boundary  and  run  for  the  time  being  in 
another  state  than  that  of  its  principal  loca- 
tion, does  such  detour  in  itself  impress  an  ex- 
ternal character  on  internal  intercourse  ? For 
example,  the  Nashville,  Chattanooga  & St. 
Louis  Railway  Company  is  a corporation  ere- 
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ated  under  the  laws  of  Tennessee  and  through 
freight  and  passengers  transported  from 
Nashville  to  Chattanooga  pass  over  a few  miles 
in  Alabama  and  perhaps  two  miles  in  Georgia, 
but  we  had  not  supposed  that  that  circum- 
stance would  render  the  taxation  of  that  com- 
pany, in  respect  of  such  business,  by  the  State 
of  Tennessee  invalid. 

So  as  to  the  traffic  of  the  Erie  railway  be- 
tween the  cities  of  New  York  and  Buffalo,  we 
do  not  understand  that  that  company  escapes 
taxation  in  respect  of  that  part  of  its  business 
because  some  miles  of  its  road  are  in  Pennsyl- 
vania, while  the  New  York  Central  is  taxed  as 
to  its  business  between  the  same  places,  be- 
cause its  rails  are  wholly  within  the  state  of 
New  York. 

It  should  be  remembered  that  the  question 
does  not  arise  as  to  the  power  of  any  other 
state  than  the  state  of  the  termini,  nor  as  to 
taxation  upon  the  property  of  the  company 
situated  elsewhere  than  in  Pennsylvania,  nor 
as  to  the  regulation  by  Pennsylvania  of  the 
operations  of  this  or  any  other  company  else- 
where, but  it  is  simply  whether,  in  the  car- 
riage of  freight  and  passengers  between  two 
points  in  one  state,  the  mere  passage  over  the 
soil  of  another  state  renders  that  business  for- 
eign, which  is  domestic.  We  do  not  think 
such  a view  can  be  reasonably  entertained,  and 
are  of  opinion  that  this  taxation  is  not  open  to 
constitutional  objection  by  reason  of  the  par- 
ticular way  in  which  Philadelphia  was  reached 
from  Mauch  Chunk. 

Nor  is  the  contrary  conclusion  supported  by 
Coe  v.  Errol,  116  U.  S.  517  [29:  715],  and  Lord 
v.  Goodall,  N.  & P.  88.  Co.,  102  U.  S.  541 
[26:  224],  much  relied  on  by  plaintiff  in  error. 

In  Coe  v.  Errol,  logs  cut  in  Maine  and 
detained  at  Errol,  New  Hampshire,  on  their 
way  down  the  Androscoggin  river  to  Lewis- 
ton, Maine,  were  held  by  the  Supreme  Court 
of  New  Hampshire  not  taxable  at  Errol,  while 
logs  cut  in  New  Hampshire  and  hauled  down 
to  that  town  for  similar  transportation  were 
held  taxable,  and  this  court  sustained  the 
judgment  of  the  state  court  in  reference  to  the 
New  Hampshire  logs,  upon  the  ground  that 
they  were  still  part  of  the  general  mass  of 
property  of  the  state,  and  had  not  commenced 
“their  final  movement  for  transportation  from 
the  state  of  their  origin  to  that  of  their  desti- 
nation.” The  Maine  logs  had  never  been  part 
of  the  property  of  New  Hampshire,  and  had 
no  situs  there.  They  were  therefore  not  tax- 
able, though  whether  they  were  or  not  was  not 
drawn  into  decision.  These  logs  were  also  in 
course  of  transportation  from  the  place  of 
cutting  to  another  place  likewise  in  Maine,  and 
as  that  transportation  required  them  to  arrive 
and  remain  for  a time  in  New  Hampshire,  the 
predicament  in  that  regard  was  referred  to  in 
the  opinion  by  way  of  argument,  as  being  such 
that  New  Hampshire  could  not  impose  a 
burden  on  that  transportation.  But  the  right 
of  Maine  to  tax  them  was  not  disputed. 

The  single  question  in  Lord  v.  Goodall,  N.  & 
P.  88.  Co. , was,  as  stated  by  Mr.  Chief  Justice 
Waite,  delivering  the  opinion  of  the  court, 
whether  Congress  had  power  to  regulate  the 
liability  of  the  owners  of  vessels  navigating  the 
high  seas,  but  engaged  only  in  the  transporta- 
tion of  goods  and  passengers  between  ports  and 
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places  in  the  same  state,  it  being  conceded  that 
the  voyages  of  the  steamship  in  respect  of  whose 
loss  the  question  arose^were  always  ocean  voy- 
ages. The  argument  was  that  “ while  on  the 
ocean  her  national  character  only  was  recog- 
nized, and  she  was  subject  to  such  laws  as  the 
commercial  nations  of  the  world  had,  by  usage 
or  otherwise,  agreed  on  for  the  government  of 
the  vehicles  of  commerce  occupying  this  com- 
mon property  of  all  mankind.  She  was  nav- 
igating among  the  vessels  of  other  nations  and 
was  treated  by  them  as  belonging  to  the  country 
whose  flag  she  carried.  True,  she  was  not 
trading  with  them,  but  she  was  navigating 
with  them,  and  consequently  with  them  was 
engaged  in  commerce.  If  in  her  navigation 
she  inflicted  a wrong  on  another  country,  the 
United  States,  and  not  the  state  of  California, 
must  answer  for  what  was  done.  In  every 
just  sense,  therefore,  she  was,  while  on  the 
ocean,  engaged  in  commerce  with  foreign  na- 
tions, and  as  such,  she  and  the  business  in 
which  she  was  engaged  was  subject  to  the 
regulating  power  of  Congress.” 

But  it  was  unnecessary  to  invoke  the  power 
to  regulate  commerce  in  order  to  find  authority 
for  the  law  in  question.  As  stated  by  Mr. 
Justice  Bradley  in  Re  Garnett,  141  U.  S.  1,  12 
[35:  631,  633]:  “ The  Act  of  Congress  which 

limits  the  liability  of  ship  owners  was  passed 
in  amendment  of  the  maritime  law  of  the 
country,  and  the  power  to  make  such  amend- 
ments is  co-extensive  with  that  law.  It  is  not 
confined  to  the  boundaries  or  class  of  subjects 
which  limit  and  characterize  the  power  to 
regulate  commerce;  but.  in  maritime  matters, 
it  extends  to  all  matters  and  places  to  which 
the  maritime  law  extends.”  In  that  case  the 
Limited  Liability  Act  was  applied  to  a steamer 
engaged  in  commerce  on  the  Savannah  river. 

In  Ex  parte  Boyer,  109  U.  S.  629  [27:  1056], 
it  was  decided  that  the  admiralty  jurisdiction 
extended  to  a steam  canal  boat,  in  case  of 
collision  between  her  and  another  canal  boat, 
whilst  the  two  boats  were  navigating  the  Illi- 
nois & Lake  Michigan  Canal,  although  the 
libelant’s  boat  was  bound  from  one  place  in 
Illinois  to  another  place  in  the  same  state. 

The  principle  is  well  settled,  and  the  cases 
are  largely  referred  to  in  Re  Garnett. 

In  Pacific  Coast  88.  Co.  v.  Board  of  Railroad 
Comrs. , 9 Sawy.  253,  the  Circuit  Court  for  the 
District  of  California  held,  Mr.  Justice  Field 
delivering  the  opinion,  that  the  California  State 
Board  of  Railroad  Commissioners  had  no  power 
to  regulate  or  interfere  with  the  transportation 
of  persons  or  merchandise  by  a steamship 
company  between  ports  within  the  state,  if 
they  were  in  transit  to  or  from  other  states,  or 
if  the  transportation  consisted  of  voyages  upon 
the  ocean,  bringing  the  steamships  under  the 
exclusive  control  of  Congress. 

But  that  case  involved  the  direct  regulation 
by  a state  of  transportation  which  had  passed 
beyond  the  jurisdiction  of  the  state,  and  did 
not  decide  the  question  of  the  power  of  a state 
to  tax  its  own  corporations  in  respect  of  trans- 
actions within  it  in  the  course  of  a continuous 
carriage  from  one  point  to  another  in  the  state, 
in  accomplishing  which  a part  of  another  state 
was  incidentally  traversed. 

This  Pennsylvania  Company  was  not  taxed 
in  respect  of  its  receipts  from  transportation 
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from  points  in  foreign  states  to  other  points  in 
foreign  states  not  touching  Pennsylvania;  nor 
from  transportation  by  continuous  carriage 
from  points  in  a foreign  state  passing  through 
Pennsylvania  and  ending  into  a third  state; 
nor  from  transportation  by  continuous  carriage 
from  points  in  Pennsylvania  to  points  in  other 
states;  nor  from  transportation  by  continuous 
carriage  from  points  in  other  states  to  points 
in  Pennsylvania;  nor  from  transportation  by 
continuous  carriage  from  points  in  another 
state  to  other  points  in  the  same  state  passing 
through  Pennsylvania;  but  only  in  respect  of 


receipts  from  transportation  from  points  in 
Pennsylvania  to  other  points  in  Pennsylvania 
without  passing  out  of  the  state,  and  from 
transportation  by  continuous  carriage  from 
points  in  Pennsylvania  to  other  points  therein, 
but  passing  out  of  Pennsylvania  into  another 
state  and  back  again  in  the  course  of  trans- 
portation. 

We  do  not  deem  it  necessary  to  continue  the 
discussion.  We  concur  with  the  state  court 
in  sustaining  the  validity  of  the  tax  herein 
involved,  and  the  judgment  is  affirmed. 


THE  INTERSTATE  COMMERCE  COMMISSION,  Appt., 

v. 

THE  BALTIMORE  & OHIO  RAILROAD  COMPANY. 


[No.  889.] 


(See  S.  C.  145  U.  S..  263,  36  L.  ed.  699.) 


1 . The  Interstate  Commerce  Act  was  not  designed 
to  prevent  competition  between  different  roads, 
nor  to  interfere  with  the  customary  arrange- 
ment made  by  railway  companies  for  reduced 
fares  in  consideration  of  increased  mileage, where 
such  reduction  does  not  operate  as  an  unjust 
discrimination  against  other  persons  traveling 
over  the  road. 

2.  In  order  to  constitute  an  unjust  discrimination 
under  section  2,  of  the  Interstate  Commerce  Act, 
the  carrier  must  charge  or  receive  directly  from 
one  person  a greater  or  less  compensation  than 
from  another,  or  must  accomplish  the  same  thing 
indirectly  by  means  of  a special  rate,  rebate  or 
other  device;  but,  in  either  case,  it  must  be  for  a 


like  and  contemporaneous  service  in  the  trans- 
portation of  a like  kind  of  traffic,  under  substan- 
tially similar  circumstances  and  conditions. 

3.  A party  rate  ticket,  which  is  a single  ticket 
covering  the  transportation  of  ten  or  more  per- 
sons from  one  place  to  another  on  a railroad  is 
not  in  violation  of  the  Interstate  Commerce  Act, 
although  sold  at  a reduction  from  the  regular 
passenger  rates. 

4.  Railway  companies  are  only  bound  under  the 
Interstate  Commerce  Act  to  give  the  same  terms 
to  all  persons  alike  under  the  same  conditions 
and  circumstances,  and  any  fact  which  produces 
an  inequality  of  condition  and  a change  of  cir- 
cumstances justifies  an  inequality  of  charge. 


Argued  March  17,  18,  1892.  Decided  May  16,  1892. 


APPEAL  from  a decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  Ohio,  dismissing  a suit  brought  by  the 
Interstate  Commerce  Commission  against  the 
Baltimore  & Ohio  Railroad  Company,  for  a 
writ  of  injunction  to  restrain  the  defendant 
from  continuing  its  violation  of  the  order  of 
the  Commission  that  the  Railroad  Company 
cease  and  desist  from  selling  party  rate  tickets 
at  reduced  rates.  Affirmed. 

See  same  case  below,  43  Fed.  Rep.  37 ; see 
also  2 Inters.  Com.  Rep.  572,  729. 

Statement  by  Mr.  Justice  Brown: 

This  proceeding  was  originally  instituted 
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by  the  filing  of  a petition  before  the  Inter- 
state Commerce  Commission  by  the  Pitts- 
burg, Cincinnati  & St.  Louis  Railway 
Company  against  the  Baltimore  & Ohio 
Railroad  Company,  to  compel  the  latter  to 
withdraw  from  its  lines  of  road,  upon  which 
business  competitive  with  that  of  the  peti- 
tioner was  transacted,  the  so-called  “party 
rates,”  and  to  decline  to  give  such  rates  in 
future  upon  such  lines  of  road  ; also  for  a 
order  requiring  said  company  to  discontinue 
the  practice  of  selling  'excursion  tickets  at 
less  than  the  regular  rate,  unless  such  rates 
were  posted  in  its  offices  as  required  by  law. 
The  petition  set  forth  that  the  two  roads  were 
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•competitors  from  Pittsburg  westward  ; that 
the  Baltimore  & Ohio  road  had  in  operation 
upon  its  competing  lines  of  road  so-called 
“party  rates,”  whereby  “parties  of  ten  or 
more  persons  traveling  together  on  one  ticket 
will  be  transported  over  said  lines  of  road 
between  stations  located  thereon,  at  two  cents 
per  mile  per  capita,  which  is  less  than  the 
rate  for  a single  person  ; said  rate  for  a single 
person  being  about  three  cents  per  mile.” 

There  was  another  charge  that  the  defend- 
ant was  in  the  habit  of  selling  excursion 
tickets  without  posting  its  rates  for  the  same 
in  its  offices ; but  this  charge  was  subse- 
quently abandoned. 

The  answer  of  the  Baltimore  & Ohio  Rail  - 
road Company  admitted  that  it  had  at  one 
time  in  effect  the  so-called  “ party  rates,  ” 
but  prior  to  the  tiling  of  the  complaint  had 
withdrawn  said  rates,  not  that  it  believed 
that  they  were  illegal,  but  because  it  was 
■claimed  by  other  companies  that  said  rates 
were  put  into  effect  in  violation  of  an  agree- 
ment between  companies  belonging  to  a cer- 
tain association  of  which  defendant  was  a 
member.  It  further  averred  that  said  rates 
were  in  no  way  a violation  of  the  Act  to 
Regulate  Commerce*  and  were  an  accommo- 
dation to  the  public,  necessary  to  the  business 
of  theatrical  and  other  amusement  compa- 
nies, and  that  when  the  legality  of  such 
rates  was  properly  raised  for  decision,  it  was 
prepared  to  defend  the  legality  of  the  same. 
The  answer  further  denied  the  right  of  the 
complainant  to  institute  the  proceeding,  and 
prayed  that  the  complaint  might  be  dis- 
missed. 

The  cause  was  heard  before  the  Commis- 
sion, which  found  “that  so-called  party 
rate  tickets,  sold  at  reduced  rates,  and  en- 
titling a number  of  persons  to  travel  to- 
gether on  a single  ticket  or  otherwise,  are 
not  commutation  tickets  within  the  mean- 
ing of  section  22  of  the  Act  to  Regulate 
Commerce,  and  that  when  the  rate  at  which 
such  tickets  for  parties  are  sold  are  lower 
for  each  member  of  the  party  than  rates  con- 
temporaneously charged  for  the  transporta- 
tion of  single  passengers  between  the  same 
points,  they  constitute  unjust  discrimina- 
tion, and  are  therefore  illegal.”  It  was 
ordered  and  adjudged  “that  the  defendant, 
the  Baltimore  & Ohio  Railroad  Company, 
do  forthwith  wholly  and  immediately  cease 
and  desist  from  charging  rates  for  the  trans- 
portation over  its  lines  of  a number  of  per- 
sons traveling  together  in  one  party,  which 
are  less  for  each  person  than  rates  contem- 
poraneously charged  by  said  defendant  under 
schedules  lawfully  in  effect  for  the  trans- 
portation of  single  passengers  between  the 
same  points.” 

The  defendant  road  having  refused  to  obey 
this  mandate,  the  Commission,  on  May  1, 
1890,  pursuant  to  section  16  of  the  Interstate 
Commerce  Act,  filed  this  bill  in  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  Ohio  for  a writ  of  injunction  to 
restrain  the  defendant  from  continuing  in 
its  violation  of  the  order  of  the  Commission. 
The  bill  set  up  the  proceedings  which  had 
theretofore  been  taken  before  the  Commission, 
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and  set  forth  as  its  gravamen  that  the  de- 
fendant had  wholly  disregarded  and  set  at 
naught  the  authority  and  order  of  the  Com- 
mission in  that  regard,  and  had  willfully  and 
knowingly  disobeyed  said  order,  and  had 
not  ceased  and  desisted  from  allowing  party 
rates  as  it  had  been  ordered  to  do  ; and  had 
upon  divers  occasions  since  the  service  of 
said  order  charged  rates  for  the  transportation 
over  its  lines  of  a number  of  persons  traveling 
together  in  one  party,  which  were  less  for 
each  person  than  rates  contemporaneously 
charged  under  schedules  lawfully  in  effect 
between  the  same  points  for  the  transporta- 
tion of  persons,  citing  a number  of  instances 
of  such  disobedience. 

The  answer  admitted  the  proceedings  set 
forth  in  the  bill,  but  denied  that  it  had  been 
made  to  appear  to  the  Commission  that  de- 
fendant had  violated  the  provisions  of  the 
Act  to  Regulate  Commerce,  or  that  the  Com- 
mission had  duly  and  legally  determined  the 
matters  and  things  in  controversy  and  at  issue 
between  the  parties  ; and  averred  that  several 
of  the  conclusions  of  fact  stated  in  the  report 
of  the  Commission  were  not  true, or  justified 
by  the  evidence  produced  at  the  hearing ; 
and  that  the  conclusions  of  law  contained 
in  the  report,  and  the  interpretation  therein 
given  to  the  Act,  were  not  correct.  It  ad- 
mitted that  it  had  not  wholly  ceased  charg- 
ing rates  for  transportation  over  its  lines  for 
a number  of  passengers  traveling  together  in 
one  party  upon  one  ticket,  which  are  less 
for  each  person  than  rates  contemporaneously 
charged  by  it  for  the  transportation  of  single 
passengers  between  the  same  points,  and  ad- 
mitted a violation  of  the  order  of  the  Com- 
mission. 

The  seventh  and  eight  pararaphs  of  the 
answer  are  the  material  ones,  and  are  here 
given  in  full  : 

“7.  That  for  many  years  prior  to  the  pas- 
sage of  the  said  ‘ Act  to  Regulate  Commerce,  ’ 
all  the  railroad  carriers  in  the  United  States 
had  habitually  made  a rate  of  charge  for 
passengers  making  frequent  trips,  trips  for 
long  distances,  and  trips  in  parties  of  ten  or 
more,  lower  than  the  regular  single  fare 
charged  between  the  same  points,  and  such 
lower  rates  were  universally  made  at  the 
date  of  the  passage  of  said  Act.  To  carry  on 
this  universal  practice  many  forms  of  tickets 
were  employed  to  enable  different  classes  of 
passengers  to  enjoy  these  lower  rates,  and 
so  stimulate  travel.  To  meet  the  needs  of 
the  commercial  traveler  the  thousand  mile 
ticket  was  used  ; to  meet  the  needs  of  the 
suburban  resident  or  frequent  traveler,  sev- 
eral forms  of  tickets  were  used,  e.  g. , 
monthly  or  quarterly  tickets,  good  for  any 
number  of  trips  within  the  specified  time, 
and  ten,  twenty-five,  or  fifty-trip  tickets, 
good  for  the  specified  number  of  trips  by  one 
person,  or  for  one  trip  by  the  specified 
number  of  persons  ; to  accommodate  parties  of 
ten  or  more,  a single  ticket,  one  way  or 
round  trip,  for  the  whole  party,  was  made  up 
by  the  agent  on  a skeleton  form  furnished  for 
the  purpose ; to  accommodate  excursionists 
traveling  in  numbers  too  large  to  use  a single 
ticket  special  individual  tickets  were  issued 
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to  each  person.  Tickets  good  for  a specified 
number  of  trips  were  issued  also  between 
cities  where  travel  was  frequent.  In  short, 
it  was  an  established  principle  of  the  busi- 
ness that  whenever  the  amount  of  travel  more 
than  made  up  to  the  carrier  for  reduction  of 
the  charge  per  capita,  then  such  reduction 
was  reasonable  and  just  in  the  interests  both 
of  the  carrier  and  of  the  public.  Long  ex- 
perience has  proved  the  soundness  of  the 
principle.  Under  its  application  grew  up 
the  business  of  commercial  travelers,  the 
enormous  suburban  business,  the  constant 
travel  between  large  cities,  and  the  excursion 
business.  Under  its  application  has  grown 
up  also  the  business  of  traveling  companies 
or  parties,  which  has  reached  an  aggregate 
of  many  hundreds  of  thousands  of  dollars, 
and  which  depends  for  its  existence  upon  a 
continuance  of  the  transportation  rates  under 
which  it  has  grown  up. 

“8.  That  since  the  passage  of  the  said  ‘Act 
to  Regulate  Commerce,  ’ this  respondent  has 
continued  as  theretofore  the  practice  above 
stated,  of  making  a lower  charge  on  passen- 
ger travel,  in  consideration  of  the  amount 
and  frequency  of  the  travel,  and  with  that 
purpose  and  to  accommodate  the  various 
class  of  passengers,  it  has  continued  in  use 
all  the  forms  of  ticket  described  in  the  next 
preceding  section.  That  the  charge  fixed  by 
it  for  the  transportation  of  parties  of  ten  or 
more,  on  a single  ticket,  has  been  two  cents 
per  mile,  per  capita,  which  is  the  same  rate 
charged  on  thousand  mile  tickets,  and  is  a 
higher  rate  than  it  charges  on  long  distance 
passenger  travel,  and  excursion  travel,  and 
higher  than  its  general  rate  for  suburban 
travel  on  time  or  other  suburban  tickets. 
That  the  said  charge  for  the  transportation  of 
parties  on  a single  ticket  is  just  and  reason- 
able, affording  a fair  compensation  to  the 
carrier,  and  for  the  best  interests  both  of  the 
carrier  and  of  the  public,  because  any  higher 
rate  would  destroy  the  business.  That  the 
business  reasons,  circumstances,  and  condi- 
tions which  induced  this  respondent  to  make 
such  lower  charge  for  the  transportation  of 
parties  as  aforesaid,  and  that  make  it  the 
interest  of  this  respondent  as  a carrier  to 
make  such  lower  charge,  are  precisely  the 
same  reasons,  circumstances,  and  conditions 
that  induce  it  and  make  it  its  interest  to  fix 
a lower  charge  for  the  transportation  of 
passengers  buying  mileage  tickets,  time  or 
trip  tickets,  and  excursionists.  That  while 
so-called  party  rate  tickets  are  used  princi- 
pally by  traveling  amusement  companies, 
because  no  other  form  of  ticket  meets  the 
requirement  of  such  companies,  yet  this  re- 
spondent has  avoided  confining  such  tickets 
to  any  class  of  business,  by  offering  them 
on  the  same  terms  to  the  public  at  large. 
That  this  respondent  has  obviated  the  danger 
that  such  lower  charge  for  parties  might  be 
taken  advantage  of  by  speculators  or  ticket 
brokers,  by  issuing  only  one  ticket  for  the 
whole  party.  And  respondent  avers  that,  as 
such  tickets  are  now  issued  by  it  they  are  not 
and  cannot  be  used  for  speculative  purposes, 
and  afford  no  opportunity  for  evading  the 
law  in  the  hands  of  ticket  brokers.  This 
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respondent  further  avers  that  it  may  rightly 
and  legally  make  a charge  per  capita  for 
persons  traveling  on  said  party  rate  tickets, 
lower  than  its  charge  for  a single  passenger 
making  one  trip  between  the  same  points, 
the  character,  circumstances,  and  conditions 
of  the  service  being  substantially  different, 
and  that  the  making  of  such  lower  charge 
per  capita  to  the  member  of  the  party  makes 
or  gives  no  undue  or  unreasonable  preference 
or  advantage  to  him,  and  subjects  no  person, 
company,  firm,  corporation,  or  locality,  or 
particular  description  of  traffic,  to  any  undue 
or  unreasonable  prejudice  or  disadvantage  in 
any  respect  whatsoever.  ” 

The  answer  further  averred  the  illegality 
of  the  order  of  the  Commission,  and  averred 
“ that  by  the  true  construction  of  the  Act  the 
second  section  thereof  requires  the  same 
charge  for  transportation  service  only  in 
cases  where  the  commercial  circumstances 
and  conditions  are  substantially  similar,  and 
the  third  section  requires  the  same  charge 
to  be  made  only  when  a difference  in  charge 
would  work  a prejudice  or  disadvantage  to 
some  one  without  reason  therefor.  That  the 
twenty- second  section,  so  far  from  making 
exceptions  to  an- otherwise  absolute  rule,  was 
inserted  merely  as  additional  precaution  to 
insure  the  giving  to  the  second  and  third 
sections  of  the  Act  the  construction  which 
Congress  intended.  That  the  twenty-second 
section  is  a legislative  declaration;  that 
under  the  provisions  of  the  second  section  of 
the  Act  circumstances  and  conditions  of  a 
commercial  nature  are  to  be  considered,  and 
among  such  circumstances  and  conditions,  in 
the  case  of  passenger  traffic,  the  amount  of 
service  purchased  or  contracted  for,  and  the 
interest  of  the  carrier  in  stimulating  travel 
are  to  be  considered.” 

Upon  the  hearing  before  the  Circuit  Court 
upon  pleadings  and  proofs  the  bill  was  dis- 
missed, separate  opinions  being  delivered 
by  Judges  Jackson  and  Sage.  43  Fed.  Rep. 
37.  From  this  decree  the  Interstate  Com- 
merce Commission  appealed  to  this  court. 
The  provisions  of  the  Interstate  Commerce 
Act,  so  far  as  the  same  are  material  to  this 
case,  are  set  forth  in  the  margin.* 


♦An  Act  to  Regulate  Commerce. 

“ Sec.  1.  That  the  provisions  of  this  Act  shall  ap- 
ply to  any  common  carrier  or  carriers  engaged  in 
the  transportation  of  passengers  or  property  wholly 
by  railroad,  or  partly  by  railroad  and  partly  by 
water  when  both  are  used,  under  a common  con- 
trol, management,  or  arrangement,  for  a continu- 
ous carriage  of  shipment.  . . . 

“All  charges  made  for  any  service  rendered,  or 
to  be  rendered  in  the  transportation  of  passengers 
or  property  as  aforesaid,  or  in  connection  there- 
with, or  for  the  receiving,  delivering,  storage  or 
handling  of  such  property,  shall  be  reasonable  and 
just;  and  every  unjust  and  unreasonable  charge  for 
such  service  is  prohibited  and  declared  to  be  un- 
lawful. 

“ Sec.  2.  That  if  any  common  carrier  subject  to 
the  provisions  of  this  Act  shall,  directly  or  indi- 
rectly, by  any  special  rate,  rebate,  drawback  or 
other  device,  charge,  demand,  collect,  or  receive 
from  any  person  or  persons  a greater  or  less  com- 
pensation for  any  service  rendered,  or  to  be  ren- 
dered, in  the  transportation  of  passengers  or  prop- 
erty, subject  to  the  provisions  of  this  Act,  than  it 
charges,  demauds,  collects,  or  receives  from  any 
other  person  or  persons  for  doing  for  him  or  them 
a like  and  contemporaneous  service  in  the  trans- 
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Messrs.  Samuel  Shellabarger,  Alfred 
G.  Safford,  Mr.  Attorney- General  W.  H.  E. 
Miller  and  J.  M.  Wilson,  for  appellant. 

Railroad  companies  are  subject  to  legislative 
control  as  to  their  rates  of  fare  and  freight, 
unless  protected  by  their  charters. 

Chicago,  B.  & Q.  R.  Co.  v.  Iowa,  94  U.  S.  161 
(24:  95);  Peik  v.  Chicago  & N.  W.  R.  Co.  94 
U.  S.  164  (24:  97);  Chicago,  M.  & St.  P.  R.  Co. 
v.  Ackley,  94  U.  S.  179  (24:  99);  Winona  & St. 
P.  R.  Co.  v.  Blake,  94  U.  S.  180  (24:  99);  Stone 
v.  Wisconsin,  94  U.  S.  181  (24:  102);  Laurel 
Fork  & S.  H.  R.  Co.  v.  West  Virginia  Transp. 
Co.  25  W.  Ya.  324. 

The  determination  of  the  question  whether 
two  kinds  of  traffic  are  conducted  under  simi- 
lar circumstances  and  conditions  is  a question 
of  fact;  and  the  question  of  reasonableness  of 
a rate  and  the  fact  of  its  being  discriminating 
or  otherwise  is  a question  of  fact. 

Colliery  Co.  v.  Manchester , 3 Nev.  & Mc- 
Nam,  441;  JDenaby  Main  Colliery  Co.  v.  Man- 
chester, S.  & Lj.  R.  Co.  11  App.  Cas.  97;  Samu- 
els v.  Louisville  & N.  R.  Co.  21  Fed.  Rep.  58; 
United  States  v.  Tozer,  2 Inters.  Com.  Rep. 
540,  39  Fed.  Rep.  369;  Harper,  Law  Inters. 
Com.  66-68. 

Inequality  of  charge  for  contemporaneous 
and  like  service  under  substantially  similar 
conditions  taken  by  itself  is  created  an  offense 
by  section  2 of  the  Act,  although  such  unequal 
charges  may  be  no  more  than  fairly  compensa- 
tory considered  by  themselves. 

Messenger  v.  Pennsylvania  R.  Co.  37  N.  J.  L. 
531. 

A common  carrier  owes  an  equal  duty  to 
all,  and  it  cannot  be  discharged  if  he  is  allow- 
ed to  make  unequal  preferences,  and  thereby 
prevent  or  impair  the  enjoyment  of  the  com- 
mon right. 

Audenried  v.  Philadelphia  & R.  R.  Co.  68 
Pa.  370;  New  England  Exp.  Co.  v.  Maine  Cent. 
R.  Co.  57  Me.  196;  Baxendale  y.  Eastern  Counties 
R.  Co.  4 C.  B.  N.  S.  63;  McDuffee  v.  Portland 
& R.  R.  Co.  53  N.  H.  430;  Sandford  v.  Cata- 
wissa,  W.  & E.  R.  Co.  24  Pa.  378,  1 Am. 
Railway  Rep.  530;  Chicago  & A.  R.  Co.  v. 
People,  67  111.  11;  Coggs  v.  Bernard,  2 Ld. 
Raym.  909;  Great  Western  R.  Co.  v.  Sutton, 
L.  R.  4 Eng.  & Ir.  App.  226;  Parker  v.  Great 
Western  R.  Co.  7 Man.  & G.  253;  Parker  v. 
Great  Western  Co.  11  C.  B.  545,  588;  Grouch  v. 
Great  Northern  R.  Co.  9 Exch.  556,11  Exch.742; 


portation  of  a like  kind  of  traffic  under  substan- 
tially similar  circumstances  and  conditions,  such 
common  carrier  shall  be  deemed  guilty  of  unjust 
discrimination,  which  is  hereby  prohibited  and  de- 
clared to  be  unlawful. 

“ Sec.  3.  That  it  shall  be  unlawful  for  any  com- 
mon carrier  subject  to  the  provisions  of  this  Act  to 
make  or  give  any  undue  or  unreasonable  prefer- 
ence or  advantage  to  any  particular  person,  com- 
pany, firm,  corporation,  or  locality,  or  any  partic- 
ular description  of  traffic  in  any  respect  whatso- 
ever, or  to  subject  any  particular  person,  company, 
firm,  corporation,  or  locality,  or  any  particular  de- 
scription of  traffic,  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  respect  whatso- 
ever.” 

“ Sec.  22  (As  amended  by  § 9 of  Act  of  March  2, 
1889,  chap.  282,  25  Stat.  at  L.  855,  862).  That  nothing 
in  this  Act  shall  prevent  the  carriage,  storage,  or 
handling  of  property  free  or  at  reduced  rates  for 
the  United  States,  state,  or  municipal  govern- 
ments, or  for  charitable  purposes,  or  to  or  from 
fairs  and  expositions  for  exhibition  thereat,  or  the 
free  carriage  of  destitute  and  homeless  persons 
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Piddington  v.  South  Eastern  R.  Co.  5 C.  B.  H. 
S.  Ill;  Garton  v.  Bristol  & E.  R.  Co.  1 Best 
& S.  112;  Branley  v.  South  Eastern  R.  Co.  12  C. 
B.  N.  S.  63;  Baxendale  v.  Great  Western  R. 
Co.  14  C.  B.  N.  S.  1. 

A railway  company  acting  as  common  car- 
riers, and  bound  by  statute  to  deal  equally  with 
all  persons,  cannot  make  a regulation  for  the 
conveyance  of  goods  which,  in  practice,  affects 
one  individual  only. 

Scofield  v.  Lake  Shore  & M.  S.  R.  Co.  1 West. 
Rep.  812,  43  Ohio  St.  571. 

Exceptions  made  by  the  statute  itself  exclude 
all  other  exceptions. 

Brocket  v.  Ohio  & P.  R.  Co.  14  Pa.  241; 
Miller  v.  Kirkpatrick,  29  Pa.  226;  Olive  Ceme- 
tery Co.  v.  Philadelphia,  93  Pa.  129;  Koch  v. 
Bridges,  45  Miss.  247:  McRoberts  v.  Washburne, 
10  Minn.  23;  Perkins  v.  Thornburgh,  10  Cal. 
189;  Watkins  v.  Wassell,  20  Ark.  410;  State  v. 
Jaeger,  63  Mo.  403;  Niemeyer  v.  Wright,  75 
Va.  239;  Jenkins  v.  Ewin,  8 Heisk.  456;  State 
v.  Taylor,  15  Ohio  St.  137;  Cherokee  Nations. 
Georgia,  30  U.  S.  5 Pet.  1 (8;  25);  Schofield  v. 
Lake  Shore  & M.  S.  R.  Co.  1 West.  Rep.  812, 
43  Ohio  St.  571. 

Where  a lower  rate  is  given  by  a railroad 
company  to  a favored  shipper,  which  is  in- 
tended to  give,  and  necessarily  gives,  an  exclu- 
sive monopoly  to  the  favored  shipper,  affecting 
the  business  and  destroying  the  trade  of  other 
shippers,  the  latter  have  the  right  to  require 
an  equal  rate  for  all  under  like  circumstances. 

Railroad  Comrs.  v.  Portland  & 0.  Cent.  R. 
Co.  63  Me.  269-278;  Rex  v.  Barker,  3 Burr. 
1267;  State  v.  Hartford  & N.  H.  R.  Co.  29 
Conn.  538;  Com.  v.  Eastern  R.  Co.  103  Mass. 
258;  Sandford  v.  Catawissa,  W.  & E.  R.  Co. 
24  Pa.  378;  Messenger  v.  Pennsylvania  R.  Co. 
36  N.  J.  L.  407:  Talcott  v.  Pine  Grove  Ticp.  1 
Flip.  120;  McDuffie  v.  Portland  & R.  R.  Co. 
52  N.  H.  430;  Erie  & N.  E.  R.  Co.  v.  Casey, 
26  Pa.  287;  Pickford  v.  Grand  Junction  R. 
Co.  10  Mees.  & W.  399;  Baxendale  v.  London 
& S.  IF.  R.  Co.  L.  R.  1 Exch.  137;  London 
& N.  IF.  R.  Co.  v.  Ewershed,  26  Week.  Rep. 
863. 

Common  la‘w  here  requires  substantially  the 
same  degree  of  equality  of  charge  for  freights 
and  fares  as  is  required  under  the  statutes  and 
the  decisions  in  England. 

Chicago  & A.  R.  Co.  v.  People,  67  111.  11; 
Messenger  v.  Pennsylvania  R.  Co.  36  N.  J.  L. 


transported  by  charitable  societies,  and  the  neces- 
sary agents  employed  in  such  transportation,  or  the 
issuance  of  mileage,  excursion,  or  commutation 
passenger  tickets;  nothing  in  this  Act  shall  be  con- 
strued to  prohibit  any  common  carrier  from  giving 
reduced  rates  to  ministers  of  religion,  or  to  munic- 
ipal governments  for  the  transportation  of  indi- 
gent persons,  or  to  inmates  of  the  National  Homes 
or  State  Homes  for  Disabled  Volunteer  Soldiers, 
and  of  Soldiers’  and  Sailors'  Orphan  Homes,  includ- 
ing those  about  to  enter  and  those  returning  home 
after  discharge,  under  arrangements  with  the 
boards  of  managers  of  said  homes;  nothing  in  this 
Act  shall  be  construed  to  prevent  railroads  from 
giving  free  carriage  to  their  own  officers  and  em- 
ployes, or  prevent  the  principal  officers  of  any  rail- 
road company  or  companies  from  exchanging 
passes  or  tickets  with  other  railroad  companies  for 
their  officers  and  employes;  and  nothing  in  this  Act 
contained  shall  in  any  way  abridge  or  alter  the 
remedies  now  existing  at  common  law,  or  by  stat- 
ute, but  the  provisions  of  this  Act  are  in  addition 
to  such  remedies:  Provided,  That  no  pending  liti- 
gation shall  in  any  way  be  affected  by  this  Act.” 
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407;  Sandford  v.  Gotawissa,  IF.  & E.  R.  Co. 
24  Pa.  378;  Shipper  v.  Pennsylvania  R.  Co.  47 
Pa.  338;  New  England  Exp.  Co.  v.  Maine 
Cent.  R.  Co.  57  Me.  188;  Dinsmore  v.  St.  Louis, 
C.  & L.  R.  Co.  2 Fed.  Rep.  465;  Hays  v.  Penn- 
sylvania Co.  12  Fed.  Rep.  309;  Crawford  v. 
Wick,  18  Ohio  St.  190;  Central  Ohio  Salt  Co. 
v.  Guthrie,  35  Ohio  St.  666. 

Messrs.  John  J.  Cowen  and  Hugh  L. 
Bond,  Jr.,  for  appellee: 

Under  pretence  of  regulating  fares  and 
freights,  the  state  cannot  require  a railroad 
corporation  to  carry  persons  or  property  with- 
out reward. 

Chicaao,  M.  & St.  P.  R.  Co.  v.  Minnesota, 
134  U.  S.  418  (33:  970). 

As  to  railroad  companies,  the  general  law 
forbids  unjust  discrimination. 

New  England  Exp.  Co.  v.  Maine  Gent.  R. 
Co.  57  Me.  188;  McDuffee  v.  Portland  R.  R. 
Co.  52  N.  H.  430;  Hersh  v.  Northern  Cent.  R. 
Co.  74  Pa.  181;  Scofield  v.  Lake  Shore  & M.  S. 
R.  Co.  1 West.  Rep.  812,  43  Ohio  St.  571; 
Vincent  v.  Chicago  & A.  R.  Co.  49  111.  33; 
Fitchburg  R.  Co.  v.  Gage,  12  Gray,  393;  Ex 
parte  Benson,  18  S.  C.  38;  Johnson  v.  Pensacola 
& P.  R.  Co.  16  Fla.  623;  Hays  v.  Pennsylvania 
Co.  12  Fed.  Rep.  309;  Texas  Exp.  Co.  v.  Texas 
& P.  R.  Co.  6 Fed.  Rep.  426;  Southern  Exp. 
Co.  v.  Memphis,  etc.  R.  Co.  8 Fed.  Rep.  799; 
Southern  Exp.  Co.  v.  St.  Louis,  l.  M.  & S.  R. 
Co.  10  Fed.  Rep.  210,  869. 

The  Act  prohibits  unjust  discrimination. 

Atchison,  T.  & S.  F.  R.  Co.  v.  Denver  & N. 
O.  R.  Co.  110  U.  S.  684-685  (28:  297,  298). 

The  first  section  requires  that  all  charges  be 
reasonable  and  just.  All  the  railroad  com- 
panies of  the  country  have,  by  the  practice  of 
years,  recognized  the  justice  and  reasonable- 
ness of  a lower  charge  per  ride  to  the  passenger 
buying  a time  ticket,  a ticket  for  ten  trips,  or  a 
mileage  ticket,  and  to  a passenger  riding  with 
nine  or  more  others  on  a single  ticket. 

To  interpret  the  second  section  as  requiring 
the  company  to  charge  these  passengers  the 
full  single  trip  fare  is  to  interpret  the  second 
section  as  requiring  a violation  of  the  pro- 
hibition in  the  first  section. 

Concord  & P.  R.  Co.  v.  Forsaith,  59  N.  H. 

122. 

It  is  only  when  the  discrimination  inures  to 
the  undue  advantage  of  one  man  in  conse- 
quence of  some  injustice  inflicted  on  another 
that  the  law  intervenes  for  the  protection  of 
the  latter. 

Hays  v.  Pennsylvania  R.  Co.  12  Fed.  Rep. 
309;  Hozier  v.  Caledonian  R.  R.  Co.  1 Nev.  & 
McN.  27,  1 Ry.  & Canal  Cas.  31. 

The  value  of  the  services  is  the  true  test  of 
reasonableness. 

Canada  S.  R.  Co.  v.  International  Bridge 
Co.  L.  R.  8 App.  Cas.  723. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court : 

Prior  to  the  enactment  of  the  Act  of  Feb- 
ruary 4,  1887,  (24  Stat.  at.  L.  379),  to 

Regulate  Commerce,  commonly  knowTn  as 
the  Interstate  Commerce  Act,  railway  traffic 
in  this  country  was  regulated  by  the  prin- 
ciples of  the  common  law  applicable  to  com- 
mon carriers,  which  demanded  little  more 
than  that  they  should  carry  for  all  persons 
4 Inte  a 8. 


who  applied,  in  the  order  in  which  the  goods 
were  delivered  at  the  particular  station,  and 
that  their  charges  for  transportation  should 
be  reasonable.  It  was  even  doubted  whether 
they  were  bound  to  make  the  same  charge  to 
all  persons  for  the  same  service  ; (Fitchburg 
R.  Co.  v.  Gage,  12  Gray,  393  ; Baxendale  v. 
Eastern  Counties  R.  Co.  4 C.  B.  N.  S.  63 ; 
Great  Western  R.  Co.  v.  Sutton,  L.  R.  4 H. 
L.  226,  237  ; Ex  parte  Benson,  18  8.  C.  38; 
Johnson  v.  Pensacola  & P.  R.  Co.  16  Fla. 
623)  ; though  the  weight  of  authority  in  this 
country  was  in  favor  of  an  equality  of  charge 
to  all  persons  for  similar  services.  In  sev- 
eral of  the  states  acts  had  been  passed  with 
the  design  of  securing  the  public  against 
unreasonable  and  unjust  discriminations; 
but  the  inefficacy  of  these  laws  beyond  the 
lines  of  the  state,  the  impossibility  of  se- 
curing concerted  action  between  the  legis- 
latures toward  the  regulation  of  traffic  be- 
tween the  several  states,  and  the  evils  which 
grew  up  under  a policy  of  unrestricted  com- 
petition, suggested  the  necessity  of  legisla- 
tion by  Congress  under  its  constitutional 
power  to  regulate  commerce  among  the  sev- 
eral states.  These  evils  ordinarily  took  the 
shape  of  inequality  of  charges  made,  or  of  fa- 
cilities furnished,  and  were  usually  dictated 
by  or  tolerated  for  the  promotion  of  the  inter- 
ests of  the  officers  of  the  corporation  or  of  the 
corporation  itself,  or  for  the  benefit  of  some 
favored  persons  at  the  expense  of  others,  or 
of  some  particular  locality  or  community, 
or  of  some  local  trade  or  commercial  connec- 
tion, or  for  the  destruction  or  crippling  of 
some  rival  or  hostile  line. 

The  principal  objects  of  the  Interstate 
Commerce  Act  were  to  secure  just  and  rea- 
sonable charges  for  transportation ; to  pro- 
hibit unjust  discriminations  in  the  rendition 
of  like  services  under  similar  circumstances 
and  conditions ; to  prevent  undue  or  unrea- 
sonable preferences  to  persons,  corporations, 
or  localities ; to  inhibit  greater  compensa- 
tion for  a shorter  than  for  a longer  distance 
over  the  same  line ; and  to  abolish  combina- 
tions for  the  pooling  of  freights.  It  was 
not  designed,  however,  to  prevent  competi- 
tion between  different  roads,  or  to  interfere 
with  the  customary  arrangements  made  by 
railway  companies  for  reduced  fares  in  con- 
sideration of  increased  mileage,  where  such 
reduction  did  not  operate  as  an  unjust  dis- 
crimination against  other  persons  traveling 
over  the  road.  In  other  words,  it  was  not 
intended  to  ignore  the  principle  that  one  can 
sell  at  wholesale  cheaper  than  at  retail.  It 
is  not  all  discriminations  or  preferences  that 
fall  within  the  inhibition  of  the  statute  ; only 
such  as  are  unjust  or  unreasonable.  For  in- 
stance, it  would  be  obviously  unjust  to  charge 
A a greater  sum  than  B for  a single  trip 
from  Washington  to  Pittsburg ; but  if  A 
agrees  not  only  to  go  but  to  return  by  the 
same  route,  it  is  no  injustice  to  B to  permit 
him  to  do  so  for  a reduced  fare,  since  the 
services  are  not  alike,  nor  the  circumstances 
and  conditions  substantially  similar,  as  re- 
quired by  section  2 to  make  an  unjust  dis- 
crimination. Indeed,  the  possibility  of  just 
discriminations  and  reasonable  preferences 
is  recognized  by  these  sections,  in  declaring 
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what  shall  be  deemed  unjust.  We  agree, 
however,  with  the  plaintiff  in  its  contention 
that  a charge  may  be  perfectly  reasonable 
under  section  1,  and  yet  may  create  an  un- 
just discrimination  or  an  unreasonable  pref- 
erence under  sections  2 and  3.  As  was  said 
by  Mr.  Justice  Blackburn  in  Great  Western 
R.  Co.  v.  Sutton , L.  R.  4 H.  L.  226,  239 : 
■“When  it  is  sought  to  show  that  the  charge 
is  extortionate  as  being  contrary  to  the  stat- 
utable obligation  to  charge  equally,  it  is 
immaterial  whether  the  charge  is  reasonable 
or  not ; it  is  enough  to  show  that  the  com- 
pany carried  for  some  other  person  or  class 
of  persons  at  a lower  charge  during  the 
period  throughout  which  the  party  complain- 
ing was  charged  more  under  the  like  circum- 
stances. ” 

The  question  involved  in  this  case  is, 
whether  the  principle  above  stated  as  ap- 
plicable to  two  individuals  applies  to  the 
purchase  of  a single  ticket  covering  the  trans- 
portation of  ten  or  more  persons  from  one 
place  to  another.  These  are  technically 
known  as  party  rate  tickets,  and  are  issued 
principally  to  theatrical  and  operatic  com- 
panies for  the  transportation  of  tlieir  troupes. 
Such  ticket  is  clearly  neither  a “mileage” 
nor  an  “excursion”  ticket  within  the  excep- 
tion of  section  22  ; and  upon  the  testimony 
in  this  case  it  may  be  doubtful  whether  it 
falls  within  the  definition  of  “commuta- 
tion tickets,”  as  those  words  are  commonly 
understood  among  railway  officials.  The 
words  “commutation  ticket”  seem  to  have 
no  definite  meaning.  They  arc  defined  by 
Webster  (edition  of  1891) as  “a  ticket,  as  for 
transportation,  which  is  the  evidence  of  a 
•contract  for  service  at  a reduced  rate.”  If 
this  definition  be  applicable  here,  then  it  is 
clear  that  it  would  include  a party  rate 
ticket.  In  the  language  of  the  railway, 
however,  they  are  principally,  if  not  wholly, 
used  to  designate  tickets  for  transportation 
during  a limited  time  between  neighboring 
towns,  or  cities  and  suburban  towns.  The 
party  rate  ticket  upon  the  defendant’s  road 
is  a single  ticket  issued  to  a party  of  ten 
or  more,  at  a fixed  rate  of  two  cents  per 
mile,  or  a discount  of  one  third  from  the 
regular  passenger  rate.  The  reduction  is 
not  made  by  way  of  a secret  rebate  or  draw- 
back, but  the  rates  are  scheduled,  posted, 
and  open  to  the  public  at  large. 

But  assuming  the  weight  of  evidence  in 
this  case  to  be  that  the  party  rate  ticket  is 
not  a “commutation  ticket,”  as  that  word 
was  commonly  understood  at  the  time  of  the 
passage  of  the  Act,  but  is  a distinct  class  by 
itself,  it  does  not  necessarily  follow  that 
such  tickets  are  unlawful.  The  unlawful- 
ness defined  by  sections  2 and  3 consists 
cither  in  an  “unjust  discrimination”  or 
an  “undue  or  unreasonable  preference  or 
advantage,”  and  the  object  of  section  22 
was  to  settle  beyond  all  doubt  that  the 
discrimination  in  favor  of  certain  persons 
therein  named  should  not  be  deemed  unjust. 

It  does  not  follow,  however,  that  there  may 
not  be  other  classes  of  persons  in  whose  favor 
a discrimination  may  be  made  without  such 
discrimination  being  unjust.  In  other 
words,  this  section  is  rather  illustrative 
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than  exclusive.  Indeed,  many,  if  not  all, 
the  excepted  classes  named  in  section  22 
are  those  which,  in  the  absence  of  this 
section,  would  not  necessarily  be  held  the 
subjects  of  an  unjust  discrimination,  if 
more  favorable  terms  were  extended  to  them 
than  to  ordinary  passengers.  Such,  for  in- 
stance, are  property  of  the  United  States, 
state  or  municipal  governments ; destitute 
and  homeless  persons  transported  free  of 
charge  by  charitable  societies  ; indigent  per- 
sons transported  at  the  expense  of  municipal 
governments ; inmates  of  soldiers’  homes, 
etc.,  and  ministers  of  religion,  in  favor  of 
whom  a reduction  of  rates  had  been  made 
for  many  years  before  the  passage  of  the 
Act.  It  may  even  admit  of  serious  doubt 
whether,  if  the  mileage,  excursion,  or  com- 
mutation tickets  had  not  been  mentioned  at 
all  in  this  section,  they  would  have  fallen 
within  the  prohibition  of  sections  2 and  3. 
In  other  words,  whether  the  allowance  of 
a reduced  rate  to  persons  agreeing  to  travel 
one  thousand  miles  or  to  go  and  return  by 
the  same  road  is  a “like  and  contempora- 
neous service  under  substantially  similar 
conditions  and  circumstances”  as  is  rendered 
to  a person  who  travels  upon  an  ordinary 
single  trip  ticket.  If  it  be  so,  then,  under 
state  laws  forbidding  unjust  discrimina- 
tions, every  such  ticket  issued  between 
points  within  the  same  state  must  be  illegal. 
In  view  of  the  fact,  however,  that  every 
railway  company  issues  such  tickets ; that 
there  is  no  reported  case,  state  ’or  Federal, 
wherein  their  illegality  has  been  questioned  ; 
that  there  is  no  such  case  in  England  ; and 
•that  the  practice  is  universally  acquiesced 
in  by  the  public,  it  would  seem  that  the  is- 
suing of  such  tickets  should  not  be  held 
an  unjust  discrimination  or  an  unreasonable 
preference  to  the  persons  traveling  upon 
them. 

But,  whether  these  party  rate  tickets  are 
commutation  tickets  proper,  as  known  to 
railway  officials  or  not,  they  are  obviously 
within  the  commuting  principle.  As  stated 
in  the  opinion  of  Judge  Sage  in  the  court 
below : “ The  difference  between  commu- 

tation and  party  rate  tickets  is,  that  com- 
mutation tickets  are  issued  to  induce  people 
to  travel  more  frequently,  and  party  rate 
tickets  are  issued  to  induce  more  people 
to  travel.  There  is,  however,  no  difference 
in  principle  between  them,  the  object  in 
both  cases  being  to  increase  travel  without 
unjust  discrimination,  and  to  secure  patron- 
age that  would  not  otherwise  be  secured.  ” 

The  testimony  indicates  that  for  many 
years  before  the  passage  of  the  Act  it  was 
customary  for  railroads  to  issue  tickets  at 
reduced  rates  to  passengers  making  frequent 
trips,  trips  for  long  distances,  and  trips  in 
parties  of  ten  or  more,  lower  than  the  reg- 
ular single  fare  charged  between  the  same 
points ; and  such  lower  rates  were  univers- 
ally made  at  the  date  of  the  passage  of  the 
Act.  As  stated  in  the  answer,  to  meet  the 
needs  of  the  commercial  traveler  the  thousand 
mile  ticket  was  issued  ; to  meet  the  needs 
of  the  suburban  resident  or  frequent  trav- 
eler, several  forms  of  tickets  were  issued. 
For  example,  monthly  or  quarterly  tickets, 
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good  for  any  number  of  trips  within  the 
specified  time ; and  ten,  twenty -five  or 
fifty-trip  tickets,  good  for  a specified  num- 
ber of  trips  by  one  person,  or  for  one  trip 
by  a specified  number  of  persons ; to  accom- 
modate parties  of  ten  or  more,  a single 
ticket,  one  way  or  round  trip,  for  the  whole 
party,  was  made  up  by  the  agent  on  a skel- 
eton form  furnished  for  that  purpose ; to 
accommodate  excursionist  traveling  in  par- 
ties too  large  to  use  a single  ticket,  special 
individual  tickets  were  issued  to  each  per- 
son. Tickets  good  for  a specified  number 
of  trips  were  also  issued  between  cities  where 
travel  was  frequent.  In  short,  it  was  an  es- 
tablished principle  of  the  business,  that 
whenever  the  amount  of  travel  more  than 
made  up  to  the  carrier  for  the  reduction  of 
the  charge  per  capita,  then  such  reduction 
was  reasonable  and  just  in  the  interest  both 
of  the  carrier  and  of  the  public.  Although 
the  fact  that  railroads  had  long  been  in  the 
habit  of  issuing  these  tickets,  would  be  by 
no  means  conclusive  evidence  that  they  were 
legal,  since  the  main  purpose  of  the  Act  was 
to  put  an  end  to  certain  abuses  which  had 
crept  into  the  management  of  railroads,  yet 
Congress  may  be  presumed  to  have  had  those 
practices  in  view,  and  not  to  have  designed 
to  interfere  with  them,  except  so  far  as  they 
were  unreasonable  in  themselves  or  unjust 
to  others.  These  tickets  then  being  within 
the  commutation  principle  of  allowing  re- 
duced rates  in  consideration  of  increased 
mileage,  the  real  question  is,  whether  this 
operates  as  an  undue  or  unreasonable  pref- 
erence or  advantage  to  this  particular  de- 
scription of  traffic,  or  an  unjust  discrimina- 
tion against  others.  If,  for  example,  a rail- 
way makes  to  the  public  generally  a certain 
rate  of  freight,  and  to  a particular  individual 
residing  in  the  same  town  a reduced  rate  for 
the  same  class  of  goods,  this  may  operate  as 
an  undue  preference,  since  it  enables  the  fa- 
vored party  to  sell  his  goods  at  a lower  price 
than  his  competitors,  and  may  even  enable 
him  to  obtain  a complete  monopoly  of  that 
business.  Even  if  the  same  reduced  rate  be 
allowed  to  every  one  doing  the  same  amount 
of  business,  such  discrimination  may,  if 
carried  too  far,  operate  unjustly  upon  the 
smaller  dealers  engaged  in  the  same  business 
and  enable  the  larger  ones  to  drive  them  out 
of  the  market. 

The  same  result,  however,  does  not  follow 
from  the  sale  of  a ticket  for  a number  of  pas- 
sengers at  a less  rate  than  for  a single  pas- 
senger ; it  does  not  operate  to  the  prejudice 
of  the  single  passenger,  who  cannot  be  said 
to  be  injured  by  the  fact  that  another  is  able 
in  a particular  instance  to  travel  at  a less 
rate  than  he.  If  it  operates  injuriously  to- 
ward anyone  it  is  the  rival  road,  which  has 
not  adopted  corresponding  rates  ; but,  as  be- 
fore observed,  it  was  not  the  design  of  the 
Act  to  stifle  competition,  nor  is  there  any 
legal  injustice  in  one  person  procuring  a 
particular  service  cheaper  than  another.  If 
it  be  lawful  to  issue  these  tickets,  then  the 
Pittsburg,  Chicago  & St.  Louis  Railway 
Company  has  the  same  right  to  issue  them 
that  the  defendant  has,  and  may  compete 
with  it  for  the  same  traffic  ; but  it  is  unsound 
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to  argue  that  it  is  unlawful  to  issue  them 
because  it  has  not  seen  fit  to  do  so.  Certainly 
its  construction  of  the  law  is  not  binding 
upon  this  court.  The  evidence  shows  that 
the  amount  of  business  done  by  means  of 
these  party  rate  tickets  is  very  large ; that 
theatrical  and  operatic  companies  base  their 
calculation  of  profits  to  a certain  extent  upon 
the  reduced  rates  allowed  by  railroads ; and 
that  the  attendance  at  conventions,  political 
and  religious,  social  and  scientific,  is,  in  a 
great  measure,  determined  by  the  ability  of 
the  delegates  to  go  and  come  at  a reduced 
charge.  If  these  tickets  were  withdrawn, 
the  defendant  road  would  lose  a large  amount 
of  travel,  and  the  single  trip  passenger  would 
gain  absolutely  nothing.  If  a case  were 
presented  where  a railroad  refused  an  ap- 
plication for  a party  rate  ticket  upon  the 
ground  that  it  was  not  intended  for  the  use 
of  the  general  public,  but  solely  for  theatrical 
troupes,  there  would  be  much  greater  reason 
for  holding  that  the  latter  were  favored  with 
an  undue  preference  or  advantage. 

In  order  to  constitute  an  unjust  discrim- 
ination under  section  2,  the  carrier  must 
charge  or  receive  directly  from  one  person  a 
greater  or  less  compensation  than  from  an- 
other, or  must  accomplish  the  same  thing* 
indirectly  by  means  of  a special  rate,  rebate, 
or  other  device ; but,  in  either  case,  it  must, 
be  for  a “like  and  contemporaneous  service 
in  the  transportation  of  a like  kind  of  traf- 
fic, under  substantially  similar  circumstances 
and  conditions.”  To  bring  the  present  case 
within  the  words  of  this  section,  we  must 
assume  that  the  transportation  of  ten  persons, 
on  a single  ticket  is  substantially  identical 
with  the  transportation  of  one,  and,  in  view 
of  the  universally  accepted  fact  that  a man 
may  buy,  contract,  or  manufacture  on  a 
large  scale  cheaper  proportionately  than  upon 
a small  scale,  this  is  impossible. 

In  this  connection  we  quote  with  approval 
from  the  opinion  of  Judge  Jackson  in  the 
court  below:  “To  come  within  the  inhibi- 

tion of  said  sections,  the  differences  must 
be  made  under  like  conditions  ; that  is,  there 
must  be  contemporaneous  service  in  the  trans- 
portation of  like  kinds  of  traffic  under  sub- 
stantially the  same  circumstances  and  con- 
ditions. In  respect  to  passenger  traffic,  the 
positions  of  the  respective  persons,  or  classes, 
between  whom  differences  in  charges  are' 
made,  must  be  compared  with  each  other, 
and  there  must  be  found  to  exist  substantial, 
identity  of  situation  and  of  service,  ac- 
companied by  irregularity  and  partiality 
resulting  in  undue  advantage  to  one,  or  un- 
due disadvantage  to  the  other,  in  order  to- 
constitute  unjust  discrimination.” 

The  English  Traffic  Act  of  1854  contains 
a clause  similar  to  section  8 of  the  Interstate 
Commerce  Act,  that  “no  such  company  shall 
make  or  give  any  undue  or  unreasonable  pref- 
erence or  advantage  to  or  in  favor  of  any 
particular  person  or  company,  or  any  par- 
ticular description  of  traffic,  in  any  respect 
whatsoever,  nor  shall  any  such  company  sub- 
ject any  particular  person  or  company,  or  any 
particular  description  of  traffic,  to  any  un- 
due or  unreasonable  prejudice  or  disadvan- 
tage in  any  respect  whatsoever.  ” 
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In  Ilozier  v.  Caledonian  R.  Co.,  17  Sess.  Cas. 
302,  1 Nev.  & McN.  R.  Cas.  27,  complaint 
was  made  by  one  who  had  frequent  occasion  to 
travel,  that  passengers  from  an  intermediate 
station  between  Glasgow  and  Edinburgh 
were  charged  much  greater  rates  to  those 
places  than  were  charged  to  other  through 
passengers  between  these  termini ; but  the 
Scotch  Court  of  Session  held  that  the  peti- 
tioner had  not  shown  any  title  or  interest  to 
maintain  the  proceeding  ; his  only  complaint 
being  that  he  did  not  choose  that  parties 
traveling  from  Edinburgh  to  Glasgow  should 
enjoy  the  benefit  of  a cheaper  rate  of  travel 
than  he  himself  could  enjoy.  “It  provides,” 
said  the  court,  “for  giving  undue  preference 
to  parties  pari  passu  in  the  matter,  but  you 
must  bring  them  into  competition  in  order 
to  give  them  an  interest  to  complain.  ” 

This  is  in  substance  holding  that  the  al- 
lowance of  a reduced  through  rate  worked 
no  injustice  to  passengers  living  on  the  line 
of  the  road,  who  were  obliged  to  pay  at  a 
greater  rate.  So,  in  Jones  v.  Eastern  Counties 
R.  Co.,  3 C.  B.  1ST.  S.  718,  the  court  refused 
an  injunction  to  compel  a railway  company 
to  issue  season  tickets  between  Colchester  and 
London  upon  the  same  terms  as  they  issued 
them  between  Harwich  and  London,  upon 
the  mere  suggestion  that  the  granting  the  lat- 
ter, the  distance  being  considerably  greater, 
at  a much  lower  rate  than  the  former,  was 
an  undue  and  unreasonable  preference  of  the 
inhabitants  of  Harwich  over  those  of  Col- 
chester. Upon  the  other  hand,  in  Ransome 
v.  Eastern  Counties  R.  Co.,  1 C.  B.  N.  S. 
437,  where  it  was  manifest  that  a railway 
company  charged  Ipswich  merchants,  who 
sent  from  thence  coal  which  had  come  thither 
by  sea,  a higher  rate  for  the  carriage  of  their 
coal  than  they  charged  Peterboro  merchants, 
who  had  made  arrangements  with  them  to 
carry  large  quantities  over  their  lines,  and 
that  the  sums  charged  the  Peterboro  merchants 
were  fixed  so  as  to  enable  them  to  compete 
with  the  Ipswich  merchant,  the  court  granted 
an  injunction  upon  the  ground  of  an  undue 
preference  to  the  Peterboro  merchants,  the 
object  of  the  discrimination  being  to  benefit 
the  one  dealer  at  the  expense  of  the  other, 
by  depriving  the  latter  of  the  natural  advan- 
tages of  his  position.  In  Oxlade  v.  North- 
Eastern  R.  Co.,  1 C.  B.  N.  S.  454,  a railway 
company  was  held  justified  in  carrying  goods 
for  one  person  for  a less  rate  than  that  at 
which  they  carried  the  same  description  of 
goods  for  another,  if  there  be  circumstances 
which  render  the  cost  of  carrying  the  goods 


for  the  former  less  than  the  cost  of  carrying 
them  for  the  latter,  but  that  a desire  to  in- 
troduce northern  coke  into  a certain  district 
was  not  a legitimate  ground  for  making 
special  agreements  with  difference  merchants 
for  the  carriage  of  coal  and  coke  at  a rate 
lowrer  than  the  ordinary  charge,  there  being 
nothing  to  show  that  the  pecuniary  interests 
of  the  company  were  affected ; and  that  this 
was  an  undue  preference. 

In  short,  the  substance  of  all  these  decisions 
is  that  railway  companies  are  only  bound  to 
give  the  same  terms  to  all  persons  alike  un- 
der the  same  conditions  and  circumstances, 
and  that  any  fact  which  produces  an  in- 
equality of  condition  and  a change  of  cir- 
cumstances justifies  an  inequality  of  charge. 
These  traffic  acts  do  not  appear  to  be  as 
comprehensive  as  our  own,  and  may  justify 
contracts  which  with  us  would  be  obnoxious 
to  the  long  and  short  haul  clause  of  the  Act, 
or  would  be  open  to  the  charge  of  unjust 
discrimination.  But  so  far  as  relates  to  the 
question  of  “undue  preference,”  it  may  be 
presumed  that  Congress,  in  adopting  the  lan- 
guage of  the  English  Act,  had  in  mind  the 
construction  given  to  these  words  by  the 
English  courts,  and  intended  to  incorporate 
them  into  the  statute.  McDonald  v.  Hovey, 
110  U.  S.  619  [28:  269], 

There  is  nothing  in  the  objection  that 
party  rate  tickets  afford  facilities  for  specu- 
lation and  that  they  would  be  used  by  ticket 
brokers  or  “scalpers”  for  the  purpose  of  evad- 
ing the  law.  The  party  rate  ticket,  as  it 
appears  in  this  case,  is  a single  ticket  cover- 
ing the  transportation  of  ten  or  more  persons, 
and  would  be  much  less  available  in  the 
hands  of  a ticket  broker  than  an  ordinary 
single  ticket,  since  it  could  only  be  disposed 
of  to  a person  who  would  be  willing  to  pay 
two  thirds  of  the  regular  fare  for  that  number 
of  people.  It  is  possible  to  conceive  that 
party  rate  tickets  may,  by  a reduction  of 
the  number  for  whom  they  may  be  issued, 
be  made  the  pretext  for  evading  the  law,  and 
for  the  purpose  of  cutting  rates,  but  should 
such  be  the  case,  the  courts  would  have  no 
difficulty  in  discovering  the  purpose  for 
which  they  were  issued,  and  applying  the 
proper  remedy. 

Upon  the  whole,  we  are  of  the  opinion 
that  party  rate  tickets,  as  used  by  the  defend- 
ant, are  not  open  to  the  objections  found 
by  the  Interstate  Commerce  Commission, 
and  are  not  in  violation  of  the  Act  to  Regu- 
ate  Commerce,  and  the  decree  of  the  court 
below  is,  therefore,  affirmed. 


ALABAMA  SUPREME  COURT. 


STATE  OF  ALABAMA,  Appt.,v.  JOHN  C.  HARRUB. 


SAME,  Appt.,  v.  GEORGE  MELVIN. 


1.  A statute  prohibiting1  the  shipment  out  of  the  I the  state,  while  they  are  in  shells,  and  which  also 
state  of  oysters  taken  in  the  public  waters  of  I prohibits  the  taking  of  such  oysters  by  any 


Note.— For  the  subject  of  game  laws  as  affecting  I involved  in  the  main  case,  see  State  v.  Geer  (Conn.) 
interstate  commerce,  which  is  akin  to  the  question  1 13  L.  R.  A.  804. 
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person  who  is  not  a resident  of  the  state,  is  hot  | 
unconstitutional  as  a regulation  of  interstate 
commerce. 

2.  The  title  of  an  Act  “ To  Regulate  the  Planting  ] 
and  taking  of  Oysters  in  the  Waters  ” of  the  | 


state,  is  sufficient  to  cover  provisions  against 
the  taking  of  oysters  by  non-residents  and  the 
transportation  out  of  the  state  by  any  person  of 
oysters  in  shells. 


Decided  April  5,  1892. 


APPEAL  by  the  State  from  a judgment  of 
the  City  Court  of  Mobile  discharging  the 
defendants  upon  habeas  corpus  from  custody 
in  which  they  had  been  placed  for  an  alleged 
violation  of  the  statute  regulating  the  planting 
and  taking  of  oysters.  Reversed. 

The  facts  sufficiently  appear  in  the  opinion. 
Messrs.  William  L.  Martin,  A tty-Gen., 
and  Gaylord  B.  Clark,  for  the  state: 

When  the  revolution  took  place  the  people 
of  each  state  became  sovereign,  and  in  that 
character  held  the  absolute  right  to  all  navi- 
gable waters,  and  the  soils  under  them  for 
their  own  common  use. 

There  has  been  no  grant  of  power  over  the 
fisheries. 

These  remain  under  the  exclusive  control  of 
the  state,  which  may  pass  such  laws  as  may 
be  deemed  expedient  to  secure  to  its  own  citi- 
zens the  enjoyment  of  their  common  property. 

New  Orleans  v.  United  States,  35  U.  S.  10 
Pet.  662,  9 L.  ed.  573;  Martin  v.  Waddell,  41 
U.  S.  16  Pet.  367,  10  L.  ed.  997;  Pollard  v. 
Hagan , 44  U.  S.  3 How.  212,  11  L.  ed.  565; 
Den  v.  The  Jersey  Co.  Asso.  56  U.  S.  15  How. 
426,  14  L.  ed.  757;  Smith  v.  Maryland,  59  U. 
18  How.  71,  15  L.  ed.  269;  McCready  v.  Vir- 
ginia, 94  U.  S.  391,  24  L.  ed.  248;  Manchester 
v.  Massachusetts,  139  U.  S.  240,  35  L.  ed.  159; 
Hooker  v.  Cummings,  20  Johns.  90,  11  Am. 
Dec.  249;  Corfield  v.  Coryell,  4 Wash.  C.  C. 
371;  Smith  v.  Levinas,  8 N.  Y.  472;  Dunham 
v.  Lamphere.  3 Gray.  268;  Moulton  v.  Libbey, 
37  Me.  472,  59  Am.  Dec.  57;  Com.  v.  Bailey , 
13  Allen,  541;  Haney  v.  Compton,  36  N.  J.  L. 
507;  Hess  v.  Muir,  3 Cent.  Rep.  891,  65  Md. 
586;  Huntington  v.  Lowndes,  40  Fed.  Rep.  625; 
Gould,  Waters,  (2d  ed.)  ^ 32,  36,  38,  189;  Tin- 
icum  Fishing  Co.  v.  Carter . 61  Pa.  21,  100  Am. 
Dec.  597. 

The  people  of  Alabama,  acting  through  their 
Legislature,  may  appropriate  this  property  to 
their  own  exclusive  use  and  enjoyment,  or 
share  it  with  their  neighbors,  just  as  the  indi- 
vidual citizen  may  do  with  that  which  is  his 
own.  They  may  direct  whether  and  to  what 
extent  oysters  may  be  placed  on  the  market, 
select  the  market  and  the  means  of  transpor- 
tation thereto. 

The  state  may  forbid  all  such  acts  as  would 
render  the  public  right  less  valuable,  or  destroy 
it  altogether. 

Smith  v.  Maryland,  59  U.  S.  17  How.  71,  15 
L.  ed.  269. 

The  unrestricted  shipping  of  oysters  in  the 
shell  beyond  the  state  would  defeat  the  utili- 
zation of  the  shells  in  the  propagation  of  oys- 
ters, and  thereby  render  the  public  right  less 
valuable. 

If  in  any  view,  the  prohibition  against  ship- 
ping oysters  in  the  shell  out  of  the  state  can  be 
held  to  affect  interstate  commerce,  it  will  not 
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be  considered  as  an  exercise  of  that  power  but 
as  flowing  from  the  acknowledged  power  of 
the  state  to  regulate  and  control  "the  subject. 

See  County  of  Mobile  v.  Kimball,  102  U.  S. 
691,  26  L.  ed.  238;  Kidd  v.  Pearson,  128  U.  S. 
1,  32  L.  ed.  346;  Escanaba  & L.  M.  Transp. 
Co.  v.  Chicago,  107  U.  S.  678,  27  L.  ed.  442; 
Parkersburg  & O.  R.  Transp.  Co.  v.  Parkers- 
burg, 107  U.  S.  691,  27  L ed.  581;  Morgan’s  L.  & 
T.  R.  & SS.  Co.  v.  Louisia7ia  Board  of  Health, 
118  U.  S.  455,  30  L.  ed.  237;  Smith  v.  Ala- 
bama, 124  U.  S.  465,  31  L.  ed.  508;  Nashville, 
C.  &St.  L.  R.  Co.  v.  Alabama,  128  U.  S.  96, 
32  L.  ed.  352;  Kimmish  v.  Ball,  129  U.  S.  217, 
32  L.  ed.  695. 

The  fact  that  the  oyster  when  caught, 
culled,  inspected  and  the  tax  paid,  becomes  an 
article  of  commerce  within  the  state  of  Ala- 
bama-, does  not  constitute  it  an  article  of  inter- 
state commerce;  and  until  it  becomes  such,  it 
remains  a part  of  the  general  mass  of  property 
of  the  state  and  subject  to  the  control,  exclus- 
ively, of  the  legislative  power  of  the  state. 

Coev.  Errol,  116  U.  S.  517,  29  L.  ed.  715. 

Messrs.  Gregory  L.  & H.  T.  Smith  and 
M.  D.  Wickersham,  for  appellee: 

The  state  cannot  place  burdens  or  restric- 
tions upon  interstate  commerce  in  a commodity 
which  is  an  article  of  commerce  within  its 
boundaries. 

Leisy  v.  Hardin,  135  U.  S.  109,  34  L.  ed.  132. 

Nor  place  limitations  or  burdens  on  their 
importations. 

Tiernan  v.  Rinker , 102  U.  S.  125,  26  L.  ed. 
103;  Western  U.  Teleg.  Co.  v.  Texas,  105  U.  S. 
460,  26  L.  ed.  1067;  McCall  v.  California,  136 
IT.  S.  105,  34  L.  ed.  392;  Brimmer  v.  Rebman, 
138  U.  S.  78,  34  L.  ed.  862. 

The  purpose  of  vesting  in  the  United  States 
the  exclusive  regulation  of  commerce  was  to 
prevent  the  different  states  from  discriminat- 
ing in  favor  of  their  own  products  and  citizens, 
against  the  products  and  citizens  of  other  states. 

County  of  Mobile  v.  Kimball,  102  U.  S.  697, 
26  L.  ed.  239 

This  may  be  accomplished  as  well  by  pro- 
hibiting exporting  to  other  states,  as  by  pro- 
hibiting imports  from  them. 

Leisy  v.  Hardin  and  McCall  v.  California, 
supra. 

Under  the  law  under  discussion,  the  oyster 
is  allowed  to  be  shipped  from  a point  in  Ala- 
bama to  any  other  point  in  Alabama,  through 
other  states,  for  the  purpose  of  sale.  This  not 
only  makes  it  an  article  of  state  commerce, 
but  also  of  interstate  commerce. 

Lord  Coodall  SS.  Co.  102  U.  S.  541,  26  L. 
ed . 224. 

Whenever  a commodity  has  begun  to  move 
as  an  article  of  trade  from  one  state  to  an- 
other, commerce  in  that  commodity  has  com- 
menced. 
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The  “ Daniel  Ball”  77  U.  S.  10  Wall.  565, 
19  L.  ed.  1002;  Kidd  v.  Pearson,  128  U.  S.  1, 
32  L.  ed.  346. 

Whenever  the  state  Legislature  seeks  to  re- 
strict, burden  or  prevent  interstate  transporta- 
tion, sale,  purchase,  exchange,  or  traffic  in  a 
commodity  it  is  violative  of  the  Constitution 
of  the  United  States  whether  the  restraint, 
burden,  or  prohibition  be  placed  upon  the  ex- 
portation of  the  commodity  from  the  state  or  the 
importation  into  the  state. 

The  direct  question  involved,  has,  however, 
been  considered  and  adjudicated  in  two  sister 
states. 

State  v.  Indiana  & 0.  Oil,  Gos  & Min.  Co. 
6 L.  R.  A.  579,  120  Ind.  575;  Territory  v. 
Evans  (Idaho)  7 L.  R.  A.  288;  McBride  v. 
Reitz,  19  Kan.  123. 

Coleman,  J.,  delivered  the  opinion  of  the 
court: 

The  defendants  were  arrested  for  a violation 
of  the  Act  of  February  18, 1891,  pp.  1072-1084, 
entitled  “ An  Act  to  Regulate  the  Planting  and 
Taking  of  Oysters  in  the  Waters  of  this  State.” 
Upon  habeas  corpus  proceedings  the  defend- 
ants were  discharged,  the  court  holding  that 
the  Act  of  the  Legislature  was  unconstitutional 
and  void  as  contravening  subdivision  3,  § 8, 
art.  1,  of  the  Constitution  of  the  United  States. 
Subdivision  3,  § 8,  art.  1,  provides  that  Con- 
gress shall  have  power  “ to  regulate  commerce 
with  foreign  nations,  and  among  the  several 
states,  and  with  the  Indian  tribes.”  Sections 
1 and  2 of  the  Act  of  the  Legislature  under 
consideration  read  as  follows:  “ Sectiou  1. 

That  the  title  to  and  property  in  all  oysters  in 
the  waters  of  this  state,  whether  upon  public 
reefs  or  in  so-called  ‘ private  beds,’  or  whether 
the  same  be  transplanted  by  riparian  propri- 
etors under  authority  of  law  or  otherwise,  or 
whether  the  same  be  a growth  from  natural 
deposit,  is  and  shall  remain  in  the  state  until 
such  title  shall  be  devested  in  manner  and  form 
as  herein  authorized  or  provided.  Sec.  2.  That 
a license  is  hereby  given  to  resident  citizens  of 
the  state  of  Alabama  to  catch  and  take  oysters, 
the  property  of  the  state,  from  the  public  reefs 
or  from  private  beds  planted  and  owned  by 
them,  or  in  which  they  have  secured  an  inter- 
est or  permission  from  the  proprietor  thereof 
to  take  such  oysteis,  upon  the  terms  and  con- 
ditions and  subject  to  the  restrictions  and  reg- 
ulations thereinafter  set  forth  and  enacted,  but 
no  person  or  persons  not  a resident  of  the  state 
of  Alabama  is  or  shall  be  authorized  to  take  or 
transport  any  such  oysters  from,  in,  or  through 
any  of  the  waters  of  the  state  of  Alabama;  and 
it  is  unlawful  for  anyperson,  whether  a citizen 
of  the  state  of  Alabama  or  of  any  other  state 
or  country,  to  ship  beyond  the  limits  of  this 
state  any  oysters  taken  from  the  waters  of  this 
state  while  the  same  are  in  the  shells:  provided, 
that  between  the  middle  of  December  and  the 
middle  of  January  oysters  in  the  shells  may  be 
shipped  in  barrels  by  railroad  to  other  states: 
and  provided,  further,  that  such  oysters  in  the 
shell  may  be  shipped  bona  fide  from  any  point 
in  the  state  of  Alabama  to  any  other  point  in 
said  state  by.  the  lines  of  transportation  which 
lie  partly  within  and  partly  without  the  state 
of  Alabama:  and  provided,  further,  that  any 
resident  citizen  of  the  state  of  Alabama  who 
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shall  lawfully  take  any  oysters  from  the  tide- 
wafers  of  this  state,  as  in  this  Act  authorized, 
shall  have  a qualified  interest  or  property  in  the 
oysters  so  lawfully  taken  while  in  the  shell, 
which  he  may  sell  and  transfer  to  any  other 
person  within  the  limits  of  the  state  of 
Alabama:  and  after  said  oysters  have  been 
shelled  within  the  state  of  Alabama  such  lawful 
taker,  or  his  assigns,  as  the  case  may  be,  shall 
be  vested  with  all  of  the  state’s  property  and 
title  in  and  to  said  oysters,  and  shall  have  the 
right  to  sell  such  oysters  and  shells,  or  ship  the 
same  beyond  the  limits  of  this  state,  without 
restriction  or  reservation:  provided,  further, 
that  in  case  of  any  infringement  of  the  fore- 
going qualified  interest  in  said  taker  of  oysters, 
said  taker  may,  in  his  own  name,  maintain  an 
action  against  the  wrong-doer,  either  in  case 
or  trover,  as  may  be  proper;  and  in  case  of 
larceny  or  other  public  offense  concerning  such 
oysters  while  in  the  hands  of  a lawful  taker, 
the  ownership  thereof  shall  be  averred  in  such 
taker  or  possessor  when  by  law  it  shall  be  nec- 
essary to  aver  ownership.” 

We  deem  it  unnecessary  to  set  out  the  whole 
Act.  The  principles  of  law  applicable  to  the 
facts  of  the  cases  before  us  do  not  call  for  a 
discussion  or  adjudication  of  that  clause  of 
section  2 which  relates  to  the  shipment  of 
oysters  in  the  barrel  by  railroad  from  the 
middle  of  December  to  the  middle  of  January, 
or  that  clause  which  permits  transportation  by 
lines  which  lie  partly  within  and  partly  without 
the  state.  Jones  v.  Black,  48  Ala.  540.  The 
agreed  facts  are  that  the  oysters  were  taken  and 
shipped  in  the  shell  beyond  the  limits  of  the 
state  by  the  defendants  in  the  month  of  Sep- 
tember in  sailing  vessels;  that  Harrub  was  a 
citizen  of  Alabama  and  Melvin  a citizen  of  the 
state  of  Mississippi;  and  that  both  were  guilty 
of  a violation  of  the  statute.  The  question  in- 
volved is  as  to  the  constitutionality  of  the  Act. 

The  first  question  we  will  consider  is  as  to 
the  extent  of  the  ownership  and  control  of  the 
state  of  Alabama  in  and  over  the  oyster  beds 
and  oysters  within  her  territorial  limits.  In 
the  case  of  Martin  v.  Waddell,  41  U.  S.  16  Pet. 
411,  10  L.  ed.  1013,  Chief  Justice  Taney  de- 
clares as  a general' principle  that  “when  the 
Revolution  took  place  the  people  of  each  state 
became  themselves  sovereign,  and  in  that  char- 
acter hold  the  absolute  right  to  all  their  navi- 
gable waters,  and  the  soils  under  them,  for 
their  own  common  use,  subject  only  to  the 
rights  siuce  surrendered  by  the  Constitution 
to  the  general  government.”  In  the  case  of 
Smith  v.  Maryland,  59  U.  S.  18  How.  71,  15 
L.  ed.  269,  the  question  was  as  to  the  consti- 
tutionality of  an  Act  of  the  state  of  Maryland, 
which  was  an  “Act  to  Prevent  the  Destruction 
of  Oysters  in  the  Waters  of  This  State.”  The 
court  laid  down  this  principle:  “But  this  soil 

is  held  by  the  state  not  only  subject  to,  but  in 
some  sense  in  trust  for,  the  enjoyment  of  cer- 
tain public  rights,  among  which  is  the  com- 
mon liberty  of  taking  fish,  as  well  shell  fish  as 
floating  fish.  The  state  holds  theproprietyr  of 
this  soil  for  the  conservation  of  the  public 
rights  of  fishery  thereon,  and  may  regulate  the 
modes  of  that  enjoyment  so  as  to  prevent  the 
destruction  of  the  fishery.  In  other  words,  it 
may  forbid  all  such  acts  as  would  render  the 
public  right  less  valuable  or  destroy  it  alto- 
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gether.  This  power  results  from  the  owner- 
ship of  the  soil  from  the  legislative  jurisdic- 
tion of  the  state  over  it,  and  from  its  duty  to 
preserve  unimpaired  those  public  uses  for 
which  the  soil  is  held.”  In  the  case  of 
McCready  v.  Virginia,  94  U.  S.  391,  24  L.  ed. 
248,  the  foregoing  principles  were  reaffirmed, 
and  the  court  went  further,  and  declared: ' 
‘‘The  title  thus  held  is  subject  to  the  para- 
mount right  of  navigation,  the  regulation  of 
which,  in  respect  to  foreign  and  interstate 
commerce  has  been  granted  to  the  United 
States.  There  has  been,  however,  no  such 
grant  of  power  over  the  fisheries.  These  re- 
main under  the  exclusive  control  of  the  state, 
which  consequently  has  the  right,  in  its  dis- 
cretion, to  appropriate  its  tide-waters  and  their 
beds  to  be  used  by  its  people  as  a common  for 
taking  and  cultivating  fish,  so  far  as  may  be 
done  without  obstructing  navigation.  Such 
an  appropriation  is  in  effect  nothing  more  than 
a regulation  of  the  use  by  the  people  of  their 
common  property.  . . . It  is  in  fact  a 

property  right,  and  not  a mere  privilege  or  im- 
munity of  citizenship.  ...  It  does  not  be- 
long of  right  to  the  citizens  of  all  free  govern- 
ments, but  only  to  the  citizens  of  Virginia. 
They,  and  they  alone,  owned  the  property  to 
be  used,  and  they  alone  had  the  power  to  dis- 
pose of  it  as  they  saw  fit.  . . . The  state 

may,  by  appropriate  legislation,  confine  the 
use  of  the  whole  to  its  own  people  alone.”  In 
the  case  of  Haney  v.  Compton , 36  N.  J.  L. 
522.  it  was  said:  “But  it  cannot  with  any 

propriety  be  said  that  a statute  which  simply 
prohibits  nonresidents  on  board  a vessel  from 
subverting  the  soil  of  the  state  and  carrying 
away  her  property,  or  that  of  her  grantees, 
leaving  such  vessel  to  pass  and  repass,  and  go 
whithersoever  those  in  charge  of  her  may  de- 
sire, is  a regulation  of  commerce  with  for- 
eign nations  or  among  the  states.  It  is  a law 
for  the  protection  of  property, — at  most  an  in- 
ternal police  regulation,  entirely  within  the 
competency  of  the  state  to  adopt,  and  it  is  not 
perceived  that  it  can  by  possibility  interfere 
with  commerce  in  the  senses  in  which  that 
word  is  used  in  the  Federal  Constitution.”  In 
Manchester  v.  Massachusetts , 139  U.  S.  259,  35 
L.  ed.  164,  the  court  reaffirmed  the  principle 
declared  in  the  case  of  McCready  v.  Virginia , 
supra ; and  the  same  principle  is  announced  in 
Dunham  v.  Lamphere,  3 Gray,  268. 

We  think  it  clearly  established  that  the  peo- 
ple of  Alabama  own  absolutely  the  oyster-beds 
and  oysters  in  question,  and  that  it  is  a prop- 
erty right  as  complete  and  perfect  as  that  held 
to  any  other  property.  As  was  said  by  Mr. 
Justice  Waite  in  McCready  v.  Virginia,  supra, 
“the  principle  is  not  different  from  the  plant- 
ing of  corn  upon  dry  land.”  We  think  it  fur- 
ther settled  that  the  people  of  Alabama, 
through  its  Legislature,  alone  have  the  power 
to  dispose  of  their  property  rights  in  their  oys- 
ter-beds and  oysters,  and  if  they  see  proper 
may  dispose  of  them  to  their  own  people  only. 
It  is  further  settled  that  the  Legislature  has 
ample  authority  to  adopt  all  precautions  and 
regulations  deemed  desirable  or  necessary  for 
the  preservation  and  increased  production  of 
its  fisheries.  That  the  power  of  Congress  to 
regulate  commerce  with  foreign  nations,  and 
among  the  several  states,  and  with  the  In- 
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dian  tribes,  is  unlimited  and  exclusive  of  the 
power  of  the  state,  is  settled  law.  Any  statute 
of  a state  not  authorized  by  Congress  which  in 
any  way  obstructs  or  interrupts  free  navigation, 
or  restricts  or  burdens  any  commodity  which  is 
an  article  of  interstate  commerce,  must  be  de- 
clared null  and  void.  Tiernan  v.  Einker,  1C2 
U.  S.  125,  26  L.  ed.  103;  Western  JJ.  Teleq.  Co. 
v.  Texas,  105  U.  S.  460,  26  L.  ed.  1067;  Brim- 
mer v.  Eebman,  138  U.  S.  78,  34  L.  ed.  862; 
Leisy  v.  Hardin,  135  U.  S.  109,  34  L.  ed.  132. 
To  constitute  commerce  there  must  be  traffic 
and  intercourse,  and  to  constitute  interstate 
commerce  there  must  be  traffic  and  interstate 
intercourse, — an  “intermingling”  between  dif- 
ferent states.  As  Mr.  Chief  Justice  Marshall 
says  in  the  case  of  Gibbons  v.  Ogden,  22  U.  S. 
9 Wheat,  1,  6 L.  ed.  23:  “Comprehensive  as 

the  word  ‘among’  is,  it  may  very  properly  be 
restricted  to  that  commerce  which  concerns 
more  states  than  one.”  “The  completely  in- 
ternal commerce  of  a state  may  be  considered 
as  reserved  to  the  state  itself.”  We  under- 
stand this  great  case  to  distinctly  recognize  the 
absolute  power  and  control  of  the  state  upon 
such  subjects  within  its  territorial  jurisdiction 
are  not  articles  of  foreign  or  interstate  com- 
merce. The  case  of  Coe  v.  Errol,  116  U.  S. 
517,  29  L.  ed.  715,  decides  an  important  prin- 
ciple as  to  the  right  of  the  state  to  tax  its  prod- 
ucts, although  the  owner  may  intend  them 
for  exportation,  and  although  they  may  be  in 
process  of  preparation  for  exportation  at  the 
time  of  the  assessment  of  the  tax;  but  the  case 
is  important  in  the  present  connection  in  de- 
termining that  “there  must  be  a time  when 
they  (the  products)  cease  to  be  governed  ex- 
clusively by  the  domestic  law,  and  begin  to  be 
governed  and  protected  by  the  national  law  of 
commercial  legislation,” — Quoting  from  the 
case  of  The  (i  Daniel  Ball,”~ 77  U.  S.  10  Wall. 
565,  19  L.  ed.  1002,  as  follows:  “Whenever  a 

commodity  has  begun  to  move  as  an  article  of 
trade  from  one  state  to  another,  commerce  in 
that  commodity  between  the  states  has  com- 
menced.” But  that  movement,  says  the  court, 
“does  not  begin  until  the  article  has  been 
shipped  or  started  for  transportation  from  the 
one  state  to  the  other.”  Carrying  it  from  the 
farm  or  forest  to  the  depot  is  only  an  interior 
movement  of  the  property,  and,  although  it 
may  be  for  the  purpose  of  exportation,  this  is 
no  part  of  the  exportation  itself.  If  the  stat- 
ute of  Alabama  under  consideration  militates 
against  any  of  these  well  established  princi- 
ples in  regard  to  interstate  commerce,  it  must 
yield  to  the  dominant  supremacy  of  the  federal 
Constitution.  We  do  not  understand  the 
power  vested  in  Congress  to  regulate  interstate 
commerce  gives  it  power  over  domestic  com- 
merce, or  authorizes  it  to  regulate  the  com- 
merce between  the  citizens  of  the  same  state  or 
different  parts  of  the  same  state.  This  power 
belongs  to  the  several  states,  and  is  exclusive 
of  the  power  of  Congress.  If  the  state  of  Ala- 
bama should  attempt,  by  legislation,  to  tax 
or  burden  or  restrict  the  shipment  of  oysters 
from  the  state  of  Mississippi  or  other  states, 
such  legislation  would  be  unconstitutional ; or 
if  the  state  of  Alabama  should  attempt  to  im- 
pose similar  or  other  conditions  upon  the  ship- 
ment of  any  articles  of  interstate  commerce 
from  this  state  to  another  state,  that  would  be 
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an  interference  with  the  law  of  interstatocom- 
merce,  which  power  alone  is  vested  in  Con- 
gress. To  constitute  interstate  commerce, 
however,  as  we  have  said,  there  must  began 
article  or  commodity  the  subject  of  commerce, 
and  destined  to  pass  from  one  state  to  another. 
These  authorities  do  not  militate  but  recognize 
the  power  of  the  state  to  confine  the  use  of  the 
oyster  to  its  own  citizens,  and  to  regulate  its 
shipment  and  disposition  within  its  borders  for 
their  use.  This  would  be  domestic  com- 
merce as  distinguished  from  interstate  com- 
merce. Neither  do  we  understand  the  power 
of  Congress  to  regulate  interstate  commerce 
in  any  way  interferes  with  or  restricts  the  right 
of  the  state  to  prohibit  its  own  property,  to 
which  it  has  an  exclusive  title,  from  becoming 
an  article  or  commodity  of  interstate  com- 
merce. In  the  same  line  may  be  cited  the  case 
of  American  Exp.  Go.  v.  People,  138  111.  649, 
9 L.  R.  A.  138.  The  statute  of  Illinois,  for  the 
protection  of  game,  permitted  the  killing  of 
game  birds  for  two  months  in  the  year.  The 
statute  forbade  the  sale  of  the  game  birds  at 
any  other  time,  and  made  it  unlawful,  under  a 
penalty,  for  any  carrier  or  corporation  know- 
ingly to  receive  and  transport  or  convey  them 
beyond  the  state  for  sale.  Under  the  Act,  at 
the  proper  time,  a person  was  permitted  to  kill 
game  for  his  own  use,  but  not  to  go  upon  the 
market  as  an  article  of  commerce.  The  con- 
stitutionality of  the  Act  was  upheld,  the  court 
declaring:  “The  ownership  was  in  the  people 

of  the  state.  This  being  so,  it  necessarily  fol- 
lows that  the  Legislature  had  the  right  to  per- 
mit persons  to  kill  or  take  game  upon  such  terms 
and  conditions  as  its  wisdom  might  dictate, 
and  that  the  person  killing  game  might  have 
such  property  interest  in  it,  and  such  only,  as 
the  Legislature  might  confer.  The  Legislature 
never  conferred  an  absolute  property  in  quail 
upon  the  person  who  might  kill  the  same.” 
It  was  held  that  the  discretion  of  the  Legisla- 
ture in  making  rules  and  regulations  for  the 
preservation  and  protection  of  the  game  birds 
was  not  subject  to  judicial  control. 

The  property  rights  of  the  oyster  being  in  the 
state  exclusively,  and  the  Legislature  having 
full  authority  to  prohibit  it  from  becoming  an 
article  of  interstate  commerce,  and  td  reserve 
the  oyster  for  the  sole  use  of  its  own  citizens, 
and  to  regulate  the  sale  between  its  own  citi- 
zens and  between  different  parts  of  the  state, 
the  question  arises,  When  does  the  oyster,  un- 
der the  statute,  become  an  article  of  interstate 
commerce,  and  what  provision  of  the  statute 
attempts  to  burden,  restrict,  or  control  it  after 
it  has  this  character?  The  first  section  ex- 
plicitly declares  that  “the  title  and  property  in 
all  oysters  in  the  waters  of  this  state  . . . shall 
be  devested  in  manner  and  form  as  herein  au 
thorized  and  provided.”  That  this  is  a valid 
enactment,  under  the  principles  of  law  declared 
in  many  of  the  foregoing  decisions,  cannot  be 
questioned.  The  second  section  gives  a license 
to  resident  citizens  to  catch  and  take  oysters, 
the  property  of  the  state,  and  further  enacts 
that  “no  person  or  persons  not  a resident  of 
the  state  of  Alabama  is  or  shall  be  authorized 
to  take  or  transport  any  such  oysters  from,  in, 
or  through  any  of  the  waters  of  the  state  of 
Alabama;  and  it  is  unlawful  for  any  person, 
whether  a citizen  of  the  state  of  Alabama  or 
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of  anv  other  state  or  country,  to  ship  beyond 
the  limits  of  this  state  any  oysters  taken  from 
the  waters  of  this  state  while  the  same  are  in 
the  shells,  provided  that  between  the  middle 
of  December  and  the  middle  of  January  oys- 
ters in  the  shell  may  be  shipped  in  barrels  by 
railroad  to  other  states,”  etc.  That  the  state 
has  the  right  to  license  its  own  citizens  to  catch 
and  take  oysters,  and  to  deny  to  citizens  of 
another  state  the  right  to  take  and  transport 
them,  and  absolutely  to  prohibit  the  shipment 
of  oysters  beyond  the  limits  of  the  state,  and 
to  regulate  the  sale  of  them  within  its  own 
limits,  not  imposing  any  conditions  or, burdens 
or  restrictions  upon  the  oyster  as  a commodity 
after  it  has  entered  another  state,  or  after  it 
may  be  legally  delivered  in  this  state  for  ex- 
portation to  a common  carrier  or  ways  by 
which  interstate  commerce  is  effected,  we  think 
is  clearly  established  by  the  following  author- 
ities: Haney  v.  Compton,  36  N.  J.  L.  522; 
The  “Daniei Ball,”  77  U.  S.  10  Wall.  557,  19  L. 
ed.  999;  Coe  v.  Hrrol,  116  U.  S.  517.  29  L.  ed. 
715:  Gibbons  v.  Ogden,  22  U.  S.  9 Wheat.  1,  6L. 
ed.  23;  McCready  v.  Virginia,  94  U.  S.  391,  24 
L.  ed.  248;  Kidd  v.  Pearson,  128  U.  S.  1,  32  L. 
ed.  346;  Philadelphia  & R.  R.  Co.  v.  Pennsyl- 
vania, 82  U.  S.  15  Wall.  250,  21  L.  ed.  146. 

If  the  state  has  the  power  to  prohibit  the  ex- 
portation of  its  oysters  absolutely,  a fortiori  it 
may  limit  the  shipment  of  such  oysters  to  such 
as  may  have  been  shelled.  If  the  Legislature 
sees  proper,  as  a means  to  prevent  the  ex- 
haustion of  its  oyster-beds,  to  grant  to  the 
takers,  who  can  only  be  resident  citizens  of 
the  state,  or  their  grantees  within  the  state, 
such  a qualified  property  right  in  the  oyster  as 
will  permit  its  exportation  only  after  it  is 
shelled,  where  is  the  authority  to  judicially 
control  this  discretion,  or  what  principle  of  the 
Interstate  Commerce  Law  is  violated  by  such 
an  enactment?  The  oyster  is  the  absolute 
property  of  the  state.  It  certainly  has  the 
power  to  prevent  its  becoming  an  article  of  in- 
terstate commerce.  Until  it  becomes  an  arti- 
cle of  interstate  commerce  Congress  has  no 
authority  or  control  in  the  premises.  The 
state,  by  the  statute  itself,  expressly  retains 
the  title  to  the  oyster,  and  prohibits  its  ship- 
ment beyond  the"  state  until  shelled.  Only 
after  it  is  shelled  does  the  state  relinquish  its 
title,  and  the  grantee,  previously  having  but  a 
qualified  interest,  becomes  the  absolute  owner, 
and  the  oyster  may  then  become  an  article  of 
interstate  commerce.  When  shelled,  and  the 
state  has  parted  with  its  property  rights,  the 
state  no  longer  interferes  with  the  article.  The 
owner  ships  it  wherever  he  pleases  and  by  what- 
soever transportation  he  prefers.  The  statute 
nowhere  interferes  with  or  obstructs  the  sail- 
ing of  the  vessels.  They  can  come  and  go 
when  and  whithersoever  those  in  control  see 
proper;  but  this  did  not  authorize  them  to 
subvert  the  soil  of  Alabama,  and  to  transport 
in  September  oysters  in  the  shells  from  the 
reefs  of  Alabama  to  other  states.  The  statute 
expressly  prohibited  it.  The  error  in  the  argu- 
ment of  the  defendants’  counsel  is  in  assuming 
that  the  oyster  in  the  shell  was  an  article  of 
commerce,  when  in  fact  the  taker,  who  could 
only  be  a citizen  of  the  state,  as  we  have  seen, 
had  but  a qualified  interest  in  the  oyster, which 
he  could  dispose  of  only  in  the  state.  It  would 
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be  unsound  reasoning  to  hold  that  the  state 
could  prohibit  absolutely  the  taking  of  its  oys- 
ters, or  confine  the  use  of  them  exclusively  to 
its  own  citizens,  and  yet  could  not  prevent  the 
taker  from  shipping  them  beyond  the  limits  of 
the  state.  If  the  statute  had  undertaken  to 
invest  the  taker  or  his  grantee  with  a full  and 
absolute  property  right  and  title  to  the  oyster 
in  the  shell,  so  as  to  invest  him  with  the  pow- 
er to  convert  it  into  an  article  of  commerce, 
and  had  then  undertaken  to  prevent  its  ship- 
ment, or  burden  its  shipment  with  a tax,  a 
different  question  might  arise.  That  is  not 
the  case  here.  The  state  carefully  guards 
against  this  condition,  and  it  is  only  after  be- 
ing shelled  can  it  be  said  that  the  oyster  has 
become  an  article  of  interstate  commerce. 
These  conclusions  are  fully  sustained  by  the 
reasonings  and  principles  declared  in  the  case 
of  Kidd  v.  Pearson , supra,  in  which  Mr.  Jus- 
tice Lamar  discusses  at  length  and  with  great 
clearness  the  doctrine  of  interstate  commerce, 
and  the  application  of  the  principles  stated  in 
Gibbons  v.  Ogden  and  Coe  v.  Errol,  supra,  and 
other  cases  cited  above. 

The  policy  of  the  Legislature  in  making 
provision  to  keep  the  shells  within  the  state 
might  be  based  upon  many  considerations. 


However,  this  court  is  not  called  upon  to  ad- 
judicate upon  the  policy  of  the  Legislature, 
and  we  will  not  consider  this  view  further  than 
to  make  the  following  citations  from  section 
5,  vol.  2,  U.  S.  Com.  Fish,  etc.,  564:  “Be- 

sides being  useful  for  making  roads,  streets, 
filling  wharves  and  lowlands,  and  making 
lime,  the  shells  are  of  great  utility  as  stools  for 
new  oyster-beds,  as  experiments  beginning 
fifty  years  ago  have  demonstrated.  . . . These 
and  other  minor  utilizations  are  disappearing, 
however,  along  the  northern  coast,  through 
the  increased  value  of  the  shells  to  spread  on 
the  bottom  for  the  foundation  of  new  colonies, 
as  has  been  explained;  and  before  long  no 
doubt  nearly  all  the  shells  accumulated  will  be 
saved  by  planters  for  this  purpose  as  a better 
economy  than  to  sell  them.”  When  tested  by 
the  rule  declared  in  Ballentyne  v.  Wickersham, 
75  Ala.  533,  the  statute  is  not  obnoxious  to  the 
objections  that  it  contains  subjects  not  clearly 
expressed  in  the  title.  The  rule,  as  there  held, 
is,  that  it  is  “sufficient  if  they  [the  subjects] 
are  all  referable  and  cognate  to  the  subject  ex- 
pressed” in  the  title.  Our  conclusion  is  that 
the  Act  is  not  unconstitutional,  and  that  the 
court  erred  in  its  judgment. 

Reversed  and  remanded. 


BEFORE  THE  INTERSTATE  COMMERCE  COMMISSION. 


Phelps  & Co. 
v. 

The  Texas  & Pacific  Railway  Company. 

(No.  330.) 

Answer  of  Defendant. 

The  Texas  & Pacific  Railway  Company, 

Insists  that  the  facts  set  out  in  the  complaint 
do  not  constitute  a violation  of  the  Act  to 
Regulate  Commerce,  and  prays  that  complaint 
be  dismissed  for  insufficiency. 

Defendant  alleges  that  it  is  only  fair  and 
reasonable,  where  shipments  are  received  from 
other  carriers,  that  until  the  actual  weight  is 
ascertained,  either  at  point  of  shipment  or  des- 
tination, that  shippers  should  pay  for  a mini- 
mum weight  and  have  any  excess  returned  to 
them  afterwards,  and  that  defendant  is  not 
bound  or  controlled  by  weights  inserted  in  the 
bills  of  lading  by  other  carriers  from  whom 
consignments  are  received. 


Re  Wabash  Railroad  Company. 

(Order.) 

At  a General  Session  of  the  Interstate  Com- 
merce Commission,  held  at  its  office  in  the  City 
of  Washington,  D.  C.,  on  the  18th  day  of 
June,  A.  D.  1892. 

Present:  Hon.  William  R.  Morrison,  Hon. 

Wheelock  G.  Yeazey,  Hon.  Martin  A.  Knapp, 
Hon.  James  W.  McDill,  Hon.  Judson  C. 
Clements — Commissioners. 

(No.  343.) 

Whereas:  Informal  complaint  has  been  made 
to  the  Interstate  Commerce  Commission  that  the 
Wabash  Railroad  Company,  in  its  business  of 
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transporting  property  from  divers  places  and 
stations  in  Nebraska  via  Chapin,  Illinois,  to 
Toledo,  Ohio,  for  Reynolds  Bros,  of  Toledo, 
Ohio,  Melman,  Boardman  & Company,  of 
New  York  City,  and  Gill  & Fisher,  of  Balti- 
more, Maryland,  and  others,  through  the  de- 
vice of  fictitious  expense  bills  and  otherwise, 
unjustly  discriminate  in  favor  of  said  shippers 
upon  traffic  over  the  route  aforesaid. 

And  Whereas:  The  Interstate  Commerce 
Commission  of  its  own  motion  has  decided  to 
investigate  the  said  informal  complaint  by  in- 
quiring into  the  business  of  the  said  Wabash 
Railroad  Company  between  the  points  afore- 
said, 

Therefore,  it  is  hereby  ordered,  That  the 
Wabash  Railroad  Company  on  pr  before  the 
7th  day  of  July,  1892,  do  file  its  specific  veri- 
fied answer  with  the  Secretary  of  the  Inter- 
state Commerce  Commission  at  Washington, 
in  the  District  of  Columbia,  setting  forth  all 
the  facts  and  circumstances  connected  with  the 
transportation  by  it  of  property  for  any  or  all 
of  said  shippers  "during  the  past  year,  and  par- 
ticularly to  set  forth  all  sums  of  money  paid  or 
allowed  to  any  or  all  of  said  firms  during  that 
period,  whether  in  form  of  expense  bills  or 
otherwise, 

And  it  is  also  hereby  further  ordered,  That 
the  Wabash  Railroad  Company  do  appear  be- 
fore the  Interstate  Commerce  Commission  at 
the  United  States  Court  House  at  Omaha,  in 
the  state  of  Nebraska,  at  10  o’clock  in  the  fore- 
noon on  Monday  the  18th  day  of  July,  1892, 
when  the  said  Commission  will  proceed  to  make 
inquilty  into  and  investigate  the  management 
of  the  business  aforesaid  by  the  carrier  afore- 
said. 

In  testimony  wrhereof,  etc. 
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Re  Baltimore  & Ohio  R.  Co. 


Re  Baltimore  & Ohio  Railroad  Com- 
pany et  al. 

(Order.) 

At  a General  Session  of  the  Interstate  Com- 
merce Commission,  held  at  its  offices  in  the 
city  of  Washington,  D.  C.,  on  the  18th  day  of 
June,  1892. 

Present:  Hon.  William  R.  Morrison,  Hon. 

WTbeelock  G.  Veazey.  Hon.  Martin  A.  Knapp, 
Hon.  James  W.  McDill,  Hon.  Judson  C. 
Clements — Commissioners. 

(No.  344.) 

Whereas:  Informal  complaint  has  been  made 
to  the  Interstate  Commerce  Commission,  that 
notwithstanding  the  fact  that  the  various  rail- 
road companies  engaged  in  transporting  pas- 
sengers and  property  from  Chicago  to  eastern 
seaboard  points  have  filed  with  the  Interstate 
Commerce  Commission  tariffs  and  schedules 
of  rates,  fares  and  charges  as  required  by  law, 
that  persons  representing  said  companies  at 
Chicago,  aforesaid,  solicit  transportation  at 
rates  less  than  the  rates  named  in  the  tariffs  filed 
with  the  Commission  and  published  by  them 
as  required  by  the  Act  to  Regulate  Commerce. 

And  Whereas:  It  is  stated  in  said  com- 

plaint that  the  said  carriers  resort  to  ingenious 
devices  whereby  rates  less  than  the  established 
rates  are  given  to  favored  shippers, 

And  Whereas:  The  Interstate  Commerce 
Commission  of  its  own  motion  has  decided  to 
investigate  said  informal  complaints  by  inquir- 
ing into  the  business  of  the  carriers  engaged  in 
the  transportation  of  property  from  Chicago 
to  Eastern  seaboard  points. 

Therefore,  it  is  hereby  ordered,  That  the 
Baltimore  & Ohio  Railroad  Company,  The 
Chicago  & Eastern  Illinois  Railroad  Company, 
The  Chicago  & Grand  Trunk  Railway  Com- 
pany, The  Grand  Trunk  Railway  Company  of 
Canada,  The  Cleveland,  Cincinnati,  Chicago  & 
St.  Louis  Railway  Company,  The  Chicago  & 
Erie  Railroad  Company,  The  Michigan  Cen- 
tral Central  Railroad  Company,  The  Lake 
Shore  & Michigan  Southern  Railway  Com- 
pany, The  Pennsylvania  Company,  The  New 
York,  Chicago  & St.  Louis  Railroad  Com- 
pany, The  Wabash  Railroad  Compauy,  The 
Delaware,  Lackawanna  & Western  Railroad 
Company  do  appear  before  the  Interstate  Com- 
merce Commission,  at  the  office  of  the  United 
States  attorney,  in  the  United  States  Postoffice 
Building  in  Chicago  aforesaid,  at  10  o’clock  in 
the  forenoon  on  Wednesday  the  13th  day  of 
July,  A.  D.  1892,  when  the  said  Commission 
will  proceed  to  make  inquiry  into  and  investi- 
gate the  management  of  the  business  aforesaid, 
by  the  carriers  aforesaid. 

In  testimony  whereof,  etc. 

J.  K.  Farrell  and  54  others 
v. 

The  Louisville  <fc  Nashville  R.  Co. 
and  31  other  railroads. 

(No.  331.) 

Answers  of  Defendants. 

The  Louisville  & Nashville  Railroad 

Company 

Demands  proof  as  to  who  the  complainants 
are  and  what  they  do. 
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Denies  that  they  are  common  carriers  under 
any  common  control,  management  or  arrange- 
ment with  any  of  the  defendants. 

That  Columbia  is  located  on  the  Nashville 
& Decatur  Railroad,  which  is  operated  by 
defendant  under  a lease. 

That  the  Nashville,  Florence  & Sheffield 
Railway  extends  from  or  near  Columbia  to 
Florence  and  Sheffield,  Ala.;  that  defendant 
owns  a majority  of  the  stock,  but  does  not 
operate  it.  That  the  distances  between  Co- 
lumbia and  places  named  are  not  stated  cor- 
rectly and  the  following  are  correct: 

Louisville  to  Nashville  185  miles 

Louisville  to  Columbia  232  “ 

Columbia  to  Nashville  47  “ 

Columbia  to  Evansville  202  “ 

Columbia  to  Cincinnati  342  “ 

Nashville  to  Birmingham  209  “ 

Nashville  to  Montgomery  305  “ 

Nashville  to  New  Orleans  626  “ 

Rates  on  coal  from  mines  at  Earlington  and 
Providence,  Ky.,  to  Nashville  April  1st  to 
June  30th,  $1.00  per  ton. 


July.  August.  September.  October. 

$1.10  $1.20  $1.30  $1.40  per  ton 

November  1st  to  March  31st  $1.50  per  ton. 

The  rates  through  Nashville  to  Columbia 
June,  July  and  August  $1.75  per  ton.  Sep- 
tember 1st  to  May  31st  $2.10  per  ton. 

That  the  rates  on  coal  to  Nashville  for  man- 
ufacturing purposes  from  the  mines  $1.00  per 
ton  and  on  the  same  kind  toColumbiais  $1.30 


per  ton. 

That  the  rates  named  in  complaint  on  coal 
to  Columbia  from  Coaldale,  Pierces,  Warrior 
and  Maples  are  not  correct,  they  are  $1.75  per 
ton.  From  Watts,  Broke,  Jefferson  and  New 
Castle  $1.90  per  ton  and  from  Birmingham 
and  south  $2.10  per  ton. 

The  rates  to  Nashville  from  same  mines  are. 
May  1st  to  July  31st  $1.50  per  ton,  August 
$1.60,  September  $1.70,  October  1st  to  April 
30th  $1.80  per  ton. 

That  rates  named  in  complaint  are  not  cor- 
rect and  following  are  the  correct  rates: 


To  Nashville 
From  C.  D.  F. 

St.  Louis  18  15  34 
Louisville  11  10  20 
Evansville  11  10  20 
Henderson  11  10  20 
Jeffersonville  11  10  20 
Owensboro  11  10  20 
Paducah  11  10  20 
To  Huntsville.  Decatur, 

Florence  and  Sheffield 
C.  D.  F. 

From  St.  Louis  26  22  53 
Louisville 
Evansville 
Henderson 

Jeffersonville  19  17  39 
Owensboro 
Paducah 

That  where  the  rate  is  more  to  Columbia 
than  to  farther  points,  it  is  on  account  of  the 
rail  and  water  competition,  and  that  the 
freight,  if  transported  by  the  competition, 
would  not  have  to  pass  through  Columbia  to 
reach  its  destination. 

Admits  the  following  rates  are  correct: 


To  Columbia 
C.  D.  F. 

30  24  60 

24  19  48 

25  20  48 
24  19  48 
24  19  48 

24  19  48 

25  20  48 

Birmingham,  Selma, 
Montgomery,  Ala. 

31  25*  54* 


24  20  40 


Louisville  to  Nashville,  class  C,  11  cents 

“ F,  20  “ 

“ “ Columbia  “ C,  25  “ 

“ “ “ “ F,  48  “ 


but  denies  that  the  rates  are  unjust  or  discrim- 
inating. 

Admits  that  on  class  C to  Huntsville,  De- 
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catur,  Florence,  Tuscumbia  and  Sheffield,  the 
rate  per  100  pounds  is  one  half  cent  less  than 
class  F,  being  flour  in  barrels  and  being  esti- 
mated at  200  pounds  and  as  long  as  the  differ- 
ence between  class  C and  F is  maintained 
from  St.  Louis  and  Ohio  river  points,  the 
same  relative  adjustment  is  maintained  on 
shipments  from  Columbia  to  the  same  points 
of  destination. 

Admits  that  the  rates  stated  in  complaint  to 
Georgia  and  Florida  points  are  correct  and 
that  from  Nashville  and  Columbia  the  rate  on 
class  C is  generally  4 cents  higher  than  class 
D,  which  is  grain. 

That  the  through  rate  to  Palatka  on  class  C 
is  8 cents  per  100  pounds  higher  than  class  D, 
from  Nashville  as  well  as  Columbia. 

That  the  relation  between  classes  C,  D,  F, 
is  not  in  every  case  uniform  to  Palatka,  for 
instance,  the  rates  are  made  by  adding  certain 
arbitraries  or  local  rates  from  Jacksonville, 
which  rates  are  controlled  by  boats  on  the  St. 
John’s  river,  which  allows  the  rails  line  to 
secure  on  flour  in  sacks  a higher  rate  than  in 
barrels,  and  that  in  the  adjustment  of  the  rates 
on  class  C,  D and  F,  that  is  no  discrimination 
in  favor  of  Nashville  as  against  Columbia. 

That  the  rate  on  grain,  Nashville  to  New 
Orleans  is  15  cents  per  hundred  except  wheat, 
which  is  18  cents  per  100  pounds;  the  rate 
from  Evansville  to  New  Orleans  on  grain  is  18 
cents  per  100  pounds,  and  from  Louisville  it  is 
20  cents  per  100  pounds,  and  Columbia  to 
New  Orleans,  a distance  of  579  miles,  it  is  25 
cents  per  100  pounds. 

Admits  that  Columbia  is  47  miles  nearer 
New  Orleans  than  Nashville. 

Denies  that  it  is  232  miles  nearer  from  Co- 
lumbia to  New  Orleans  than  Louisville  by  the 
short  line  or  rate  making  line  between  Louis- 
ville and  New  Orleans. 

That  the  rates  on  grain  from  Nashville, 
Louisville  and  Evansville  to  New  Orleans  are 
controlled  by  rail  and  water  competition. 

That  the  rates  on  corn  from  Columbia  to 
interior  points  are  in  no  case  more  than  3 cents 
per  100  pounds  more  than  from  Nashville; 
that  the  rate  was  5 cents  for  a long  time  and 
this  defendant,  after  careful  consideration  of 
the  conditions  surrounding  the  shipments  of 
grain  from  Columbia  and  other  points  in  the 
same  territory  and  with  a view  of  protecting 
the  interests  of  the  farmers  and  millers,  vol- 
untarily reduced  the  rates. 

Denies  that  the  rates  on  grain  from  Columbia 
to  all  northern  cities  are  10  cents  per  100 
pounds  higher  than  from  Nashville  to  the 
same  points. 

From 

Nashville  to  Louisville  Cincinnati 

9 15 

Columbia  19  23 

From 

Nashville  to  Baltimore,  Philadelphia,  N.  Y.  Boston 
31  32  34  39 

Columbia  39  40  42  47 

From 

Nashville  to  Virginia  cities,  including  Newport 

News  and  Norfolk 

25  cents 

Columbia  25J4  cents 

Denies  that  the  rates  from  Louisville  to 
Columbia  are  excessive  or  that  the  circum- 
stances and  conditions  of  transportation  are 
the  same  as  to  Nashville,  as  the  water  compe- 
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tition  controls  the  rates  to  Nashville  and  that 
the  low  rates  forced  by  the  competition  to 
Nashville  has  benefited  the  citizens  at  Colum- 
bia and  adjacent  points  on  the  Nashville  & 
Decatur  Railroad. 

The  rates  on  sugar  from  New  Orleans  to 
Nashville  in  barrels  per  car  load  is  19  cents 
per  100  pounds;  less  than  car  loads  22  cents, 
and  if  not  in  barrels,  in  any  quantity  22  cents, 
and  to  Columbia  in  any  quantity  37  cents. 

That  rate  on  coffee  to  Nashville  from  New 
Orleans  is  23  cents  and  to  Columbia  38  cents: 
on  rice  and  molasses  to  Nashville  22  cents;  to 
Columbia  37  cents. 

Denies  that  the  service  to  Columbia  is  ex- 
actly the  same  as  that  to  Nashville,  or  is  per- 
formed under  similar  circumstances  and  con- 
ditions, but  is  widely  different,  and  that  the 
rates  named  of  37  cents  per  100  pounds  from 
Newr  Orleans  to  Columbia  on  sugar  or  similar 
articles  a distance  of  575  miles  are  reasonable 
and  low  and  if  it  was  not  on  account  of  the 
low  rates  to  Nashville,  the  rates  to  Columbia 
would  be  higher  than  they  now  are. 

The  rates  on  meal,  bran  and  grain  from 
Nashville  to  Decatur  is  10  cents  per  100  pounds 
and  from  Columbia  it  is  13  cents. 

Denies  that  there  is  a rate  of  $180.00  per 
car  on  oranges  from  Florida  points  to  Colum- 
bia and  $160.00  to  Nashville;  that  the  rates 
are  42  cents  per  box  to  Nashville  and  58  cents 
to  Columbia. 

Admits  that  the  rates  on  potatoes  in  car 
load  lots  are  3 cents  per  100  pounds  more  from 
Columbia  than  Nashville  to  Birmingham  and 
other  points,  but  denies  that  the  service  per- 
formed is  the  same  or  that  the  charge  is  un- 
just or  unreasonable. 

That  the  rates  given  in  complaint  are  not 
correct  to  points  in  Alabama  on  class  B and 
the  following  are  correct: 

Class  B to  Talladega,  Anniston, Birmingham. 

from 

Nashville  25  25  23 

Columbia  40  40  38 

Denies  that  on  all  freights  carried  into 
Columbia,  no  matter  where  from,  the  rate 
charged  is  the  Nashville  rate,  plus  the  local 
from  Nashville  to  Columbia  or  that  it  is  often 
or  at  any  time  higher  than  the  Nashville  plus 
the  local,  and  that  there  is  any  lawful  prefer- 
ence given  to  Nashville  merchants  in  violation 
of  the  Interstate  Commerce  Law. 

Defendant  alleges  that  it  would  be  unjust 
to  them  and  Nashville  and  many  other  places 
situated  like  Columbia  to  give  to  Columbia  the 
same  rates  as  Nashville,  that  the  rates  now 
charged  are  just  and  reasonable  and  if  any 
citizen  of  Columbia  has  been  charged  over  the 
tariff  rates,  that  defendant  is  ready  at  any  time 
on  proof  of  the  same  to  refund  the  overcharge. 


The  Mobile  & Ohio  Railroad  Company 

Denies  each  and  every  allegation  of  the 
complaint. 

Denies  that  they  have  a tariff  rate  in  force 
over  their  road  to  or  from  Columbia. 

Allege  that  they  had  no  shipments  of  freight 
over  their  road  to  or  from  Columbia  during 
the  year  1891,  and  up  to  March  10th,  1892. 

Prays  that  they  be  dismissed  as  a defendant 
to  the  complaint. 
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The  Norfolk  & Western  Railroad 
Company 

Allege  that  they  have  no  control  in  making 
the  rates  to  or  from  Columbia. 

Prays  that  the  complaint  be  disinissed. 


The  Cape  Fear  & Yadkin  Valley  Rail- 
road Company 

Allege  that  they  have  no  rates  over  their 
line  to  or  from  Columbia. 

Prays  that  complaint  be  dismissed. 

The  Old  Dominion  Steamship  Company, 
The  Baltimore  Steam  Packet  Company 
and  The  Seaboard  & Roanoke  Rail- 
road Company 

Allege  that  they  have  no  information  as  to 
who  the  complainants  are. 

Admit  they  are  common  carriers  and  sub- 
ject to  the  Act  to  Regulate  Commerce. 

Allege  that  they  are  members  of  the  South- 
ern Railway  & Steamship  Association. 

Allege  that  they  have  not  transported  over 
its  road  any  of  the  coal,  flour,  grain,  or  any 
of  the  freight  mentioned  in  the  complaint. 

Allege  that  complainants  have  no  ground  of 
complaint  against  them  and  that  they  should 
not  be  a party  to  the  proceedings,  and  prays 
that  complaint  be  dismissed. 

The  Nashville,  Chattanooga  & St.  Louis 
Railway  Company,  for  themselves  and  as 
lessee  of  the  Western  & Atlantic  Railroad 
Company 

Allege  that  they  are  operating  the  Western 
& Atlantic  Railroad  as  lessee. 

That  they  are  not  advised  as  to  the  business 
of  complainants. 

Admits  they  are  common  carriers,  but  not 
under  a common  control,  management  or  ar- 
rangement with  defendants. 

Admits  that  Columbia  is  the  terminus  of 
one  of  its  branch  lines,  extending  from  Colum- 
bia to  Dechard,  Tenn. 

Deny  that  they  are  interested  in  and  par- 
ties to  rates  charged  for  transportation  over 
the  respective  lines  made  defendants  between 
Columbia  and  Nashville,  Tenn.,  and  various 
points  in  the  United  States  outside  of  the  state 
of  Tennessee,  or  that  Columbia  is  nearar  to 
all  points  in  Georgia  reached  by  Nashville, 
Chattanooga  & St.  Louis  Railroad,  than  Nash- 
ville is. 

Allege  that  Decherd  is  half  way  between 
Columbia  and  Nashville. 

Denies  that  its  classification  and  tariffs  are 
unjust  and  unlawful  on  classes  C and  F,  in 
that  they  haul  sack  flour,  class  C,  from  Ohio 
river  points  to  Nashville  at  11  cents,  and  on 
class  F at  20  cents,  and  charge  to  Columbia, 
class  C,  25  cents  and  class  F,  48  cents.  Sub- 
mit Exhibit  A as  correct  rates. 

Denies  that  the  Columbia  shippers  to  all 
points  covered  by  southeastern  tariff,  except 
Huntsville,  Decatur,  and  points  named  in  Ala- 
bama pay  a higher  rate  on  class  C than  class 
F,  or  that  the  rate  is  generally  4 cents  per  100 
pounds  more  on  C than  F class,  and  that  the 
rates  named  in  complaint  are  all  correct. 
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Exhibit  A. 


Nashville  to  Columbia  to 


C. 

D.  F. 

C.  D. 

F. 

Americus,  Ga. 

24. 

20.  40 34. 

, Same  31.  2734 

56. 

Jessup.  Ga. 

30. 

25.  51J4. 

Same  3834.  33. 

6734. 

Charlotte,  N.  C. 

33. 

29.  68. 

Same  38.  35. 

76. 

Greenville,  S.  C. 

34. 

28.  59. 

Same  39.  33. 

68. 

Newberry,  S.  C. 
Palatka,  Fla. 

36. 

32.  65. 

Same  41.  36. 

75. 

31. 

23.  46. 

Same  4134.  3234. 

65. 

Jacksonville, Fla. 

,21. 

17.  34. 

Same  3134.  2634- 

53. 

Tariff  Sheet  January  12. 

Rome,  Ga.  20.  13.  32.  Same  25.  22.  44. 

Fernandina,Fla.21.  17.  34.  Same  31  y2. 23.  56. 

Gadsden,  Ala.  20.  16.  32.  Same  25.  22.  44. 

Columbus,  Ga.  22.  not  by  our  line  Same  26.  21.  43. 

Augusta,  G a.  23.  19.  38.  Same  29>£.  2434*  48. 

Denies  that  Columbia  ever  gave  to  the  Nash- 
ville, Chattanooga  & St.  Louis  Railroad  Com- 
pany any  sums  of  money  to  have  a competing 
roaa  or  to  give  Columbia  the  same  rates  that 
were  given  to  Nashville. 

Allege  that  on  October  2d,  1879,  they  leased 
the  Duck  River  Valley  Railroad  for  forty 
years,  and  agreed  that  the  rates  from  Columbia 
and  other  points  named  to  Chattanooga  and 
Atlanta  should  be  the  same  as  from  Nashville, 
and  the  rates  from  Chattanooga  and  Atlanta 
should  be  the  same  to  Columbia  as  Nashville; 
that  on  November  23d,  1887,  it  purchased  in 
fee  simple  the  railroad  under  no  other  consid- 
eration than  that  the  road  should  be  changed 
from  a narrow  gauge  to  a standard  gauge  by 
December  31st,  1888,  and  that  no  mention  was 
then  made  as  to  what  rates  were  to  be  charged 
and  the  lease  was  canceled  by  consent  of  both 
parties. 

Denies  that  the  transportation  of  freight 
over  the  branch  line  to  Columbia  is  under  sim- 
ilar circumstances  and  conditions  as  on  its 
main  line,  as  the  branch  line  is  very  expensive 
to  operate  on  account  of  the  high  grades, 
which  will  average  50  feet  to  the  mile  more 
than  the  main  line. 

Denies  that  its  rates  are  unlawful  or  dis- 
criminating, or  that  it  has  violated  Section  4 
of  the  Act  to  Regulate  Commerce. 


The  Newport  News  & Mississippi  Valley 
Railroad  Company,  and  The  Louisville, 
New  Orleans  & Texas  Pacific  Rail- 
way Company 

Demur  to  the  complaint  upon  the  following 
grounds: 

That  complainant  states  no  cause  of  action 
or  grievance  against  demurrants. 

That  not  one  of  the  different  lines  over  which 
petitioner’s  shipments  are  said  to  be  over- 
charged or  discriminated  against  are  or  allege 
to  be  under  the  control  of  the  demurrants. 

The  specifications  of  the  complaint  show 
rates  made  from  sundry  points  over  lines  of 
the  Louisville  & Nashville  Railroad,  and  the 
Nashville,  Chattanooga  & 8t.  Louis  Railroad, 
not  one  thereof  being  over  linesjor  routes  owned 
or  controlled  by  demurrants,  or  with  which 
they  have  any  connection  in  anywise  whatso- 
ever. 

The  demurrants  waiving  'no  rights  under 
their  demurrer,  answer — 

That  their  lines  beginning  at  Louisville,  Ky. 
and  run  down  the  Ohio  river  to  Paducah, 
Ky.,  with  a branch  line  from  Evansville  to 
the  main  line  at  Princeton  and  down  the  Miss- 
issippi river  to  Memphis,  Vicksburg  and  New 
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Orleans,  but  do  not  pass  within  200  miles  of 
Columbia. 

That  they  are  competitors  of  the  Louisville 
& Nashville  Railroad,  and  not  in  anywise  con- 
nected with  business  for  Columbia,  and  have 
never  participated  in  any  of  the  alleged  illegal 
rates. 

That  a few  shipments  of  live  stock  or  grain 
may  have  been  transported  over  their  line  to 
be  delivered  to  the  Nashville,  Chattanooga  & 
St.  Louis  Railway  at  Paducah  Junction,  to  be 
carried  to  Nashville  and  by  the  Louisville  & 
Nashville  Railroad  to  Columbia,  but  in  such 
and  every  case  in  which  the  rates  are  com- 
plained about,  were  those  charged  by  the  Lou- 
isville & Nashville  Railroad  for  their  haul,  in 
which  respondents  had  no  share. 


The  Western  Railway  of  Alabama 

Admits  that  they  are  common  carriers,  but 
not  under  a common  control,  management  or 
arrangement. 

Admits  the  rates  from  Nashville  as  set  out 
in  complaint  which  affects  defendant,  are  cor- 
rect except  to  Jessup,  Rome,  Fernandina  and 
Columbus,  which  are  not  correctly  stated. 

Denies  %each  and  every  other  allegation  of 
complaint  and  demands  proof  of  the  same. 

Denies  that  it  has  been  a party  to  any  un- 
lawful discrimination  or  has,  violated  the  In- 
terstate Commerce  Law. 

Prays  that  complaint  as  to  defendant  be  dis- 
missed. 


The  Atlanta  & West  Point  Railroad 
Company 

Has  no  knowledge  as  to  who  the  complain’ 
ants  are  or  what  they  do  and  demands  proof 
of  the  same. 

Admits  they  are  common  carriers,  but  not 
under  a common  control,  management  or  ar- 
rangement. 

The  location  of  Columbia  may  be  correct. 

Has  no  knowledge  as  to  the  control  of  the 
roads  into  Columbia  and  demands  proof  of 
the  same. 

That  freight  transported  from  Ohio  river 
points  or  Birmingham  and  Montgomery  do 
not  pass  over  defendant’s  line. 

That  the  allegation  as  to  the  Georgia,  North 
Carolina,  South  Carolina,  and  Florida  rates  be 
stricken  out  as  to  defendant,  as  no  charge  is 
alleged  that  defendant  made  any  illegal  rate. 

Denies  that  they  have  violated  the  Act  to 
Regulate  Commerce. 


The  Illinois  Central  Railroad  Company. 

That  defendant’s  only  relation  to  matters 
complained  of  in  the  complaint,  is  that  it  con- 
nects with  the  Nashville,  Chattanooga  & St. 
Louis  Railway  and  quotes  through  rates  from 
Cairo  to  Nashville  and  Columbia  and  other 
points. 

The  rates  to  Columbia  are  higher  than  to 
Nashville  on  account  of  the  water  competition 
at  Cairo  to  Nashville,  and  Columbia  is  the 
longer  haul,  and  the  freight  transported  either 
to  Nashville  or  Columbia  over  defendant’s  line, 
leaves  it  at  Martin,  55  miles  from  Cairo,  and 
the  interest  in  the  business  is  the  same  to  both 
places. 
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That  the  other  allegations  of  complaint  re- 
late to  matters  over  which  this  defendant  has 
no  control. 


The  Kansas  City,  Memphis  & Birmingham 
Railroad, 

Without  waiving  any  insufficiency  in  com- 
plaint and  insisting  that  the  same  does  not 
show  a breach  of  any  legal  duty  that  defend- 
ant should  perform,  answer: 

Denies  that  it  has  ever  carried  freight  for 
any  of  the  complainants  to  or  from  Columbia, 
or  that  they  have  ever  issued  itself  or  in  con- 
nection with  other  defendants  rates  to  or  from 
Columbia,  and  demands  proof  that  it  has  ever 
discriminated  against  Columbia  or  violated  the 
Interstate  Commerce  Law. 

Admits  that  it  is  a common  carrier,  but  not 
under  a common  control  with  defendants;  that 
the  only  connection  that  is  made  is  with  the 
Louisville  & Nashville  Railroad,  and  the  only 
tariff  in  which  defendant  is  interested  in  the 
Tennessee  rates  over  the  Louisville  & Nash- 
ville Railroad  is  Tariff  Rate  No.  718,  April  22, 
1891,  and  mailed  to  the  Commission  on  April 
8,  1891. 

That  as  to  the  other  allegations  of  complaint 
they  constitute  no  charge  against  the  defend- 
ant as  it  was  not  a participant  iu  any  of  the 
rates  or  classifications  therein  mentioned. 


The  joint  answer  of  the  Richmond  & Dan- 
ville Railroad  and  The  Georgia  Pa- 
cific Railway 

Denies  that  they  have  violated  the  Interstate 
Commerce  Law. 

Denies  that  they  are  common  carriers  under 
common  coDtrol  or  management. 

Allege  that  the  complaint  does  not  charge 
the  defendants  with  violation  of  any  kind  that 
the  Commission  can  investigate  or  cause  these 
defendants  to  become  parties  to  this  action  and 
asks  that  they  be  dismissed. 


The  Central  Railroad  of  Georgia. 
That  the  Louisville  & Nashville  Railroad 
Company  being  the  initial  line,  that  their  an- 
swer shall  be  the  answer  of  this  defendant. 


Salt  Lake  Chamber  of  Commerce,  Petit- 
ioner, 
v. 

The  Union  Pacific  Railway  et  al.  De- 
fendants. 

(No.  888.) 

Answers  of  Defendants. 


The  Southern  Pacific  Company 
Admits  they  are  common  carriers. 

Denies  that  the  rates  for  transportation  of 
freight  from  Missouri  river  points  to  Salt 
Lake  City  are  unreasonable  or  unjust  or  in 
violation  of  the  first  section  of  the  Act  to  Reg- 
ulate Commerce,  and  alleges  that  the  cost  of 
the  actual  movement  of  freight  does  largely 
exceed  one  half  of  one  cent  per  ton  per  mile 
and  denies  that  the  charges  collected  in  any  case 
is  nine  times,  or  in  no  case  less  than  three  times 
the  cost  of  movement. 
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Denies  that  the  rates  from  Missouri  river 
points  to  San  Francisco  and  Salt  Lake  City 
•constitutes  unjust  discrimination  or  in  viola- 
tion of  section  four  of  the  Act  to  Regulate  Com- 
merce, or  gives  a preference  or  advantage  to 
the  merchants  of  San  Francisco  in  transporta- 
tion of  freight  over  the  merchants  of  Salt  Lake 
City. 

Denies  that  the  transportation  ofjfreight  from 
Missouri  river  points  to  Salt  Lake  City  are 
made  under  substantially  similar  circumstances 
and  conditions  as  to  San  Francisco. 

Denies  that  Salt  Lake  City  is  the  largest  or 
only  important  centre  of  trade  between  Denver 
and  San  Francisco. 

Denies  that  the  rates  charged  for  transpor- 
tatibn  of  freight  are  excessive  or  unlawful  or 
in  violation  of  the  Act  to  Regulate  Commerce. 


The  Union  Pacific  Railway 

Admits  that  complainants  are  a body  corpo- 
rate and  for  the  purposes  alleged. 

Admits  that  they  are  common  carriers,  but 
not  under  a common  control  or  management. 

Denies  that  the  rates  are  unreasonable  or  un- 
just and  that  the  cost  of  transportation  as 
alleged  by  complainants  is  true,  and  alleges 
that  the  cost  does  exceed  one  half  of  one  cent 
per  ton  per  mile. 

Denies  that  freight  transported  from  Mis- 
souri river  points  to  Salt  Lake  City  are  under 
substantially  similar  circumstances  and  condi- 
tions as  to  San  Francisco. 

Admits  that  the  distances  mentioned  in 
complaint  between  river  points  and  Salt  Lake 
City  are  correct  and  that  it  is  the  most  im- 
portant centre  of  trade  on  their  line  between 
Denver  and  San  Francisco,  but  denies  the 
fact  of  the  favorable  situation  and  natural  ad- 
vantages as  a source  of  supply  to  the  large 
surrounding  country,  and  denies  that  the  rates 
charged  are  in  violation  of  the  Act  to  Regulate 
Commerce. 

Alleges  that  Salt  Lake  City  is  an  inland  city 
which  does  not  enjoy  the  natural  advantages 
afforded  by  being  a sea  port  town  and  that 
San  Francisco  is  situated  practically  upon  the 
Pacific  Ocean  and,  therefore,  the  circum- 
stances and  conditions  are  entirely  dissimilar 
and  the  rates  to  San  Francisco  are  controlled  by 
the  water  competition  and  the  rates  to  Sait 
Lake  City  are  controlled  only  by  rail  lines  and 
has  not  the  benefits  that  would  be  derived  if  it 
had  the  water  competition. 

Denies  that  the  rates  to  Salt  Lake  City  from 
Missouri  liver  points  are  unjust  or  unreason- 
able, or  that  they  are  a discrimination  in  favor 
of  any  city. 


The  Burlington  <fc  Missouri  River  Rail- 
road, 

The  Denver  & Rio  Grand  Railroad, 

Denies  that  the  rates  for  transportation  of 
freight  from  Missouri  river  points  to  Salt 
Lake  City  are  unreasonable  or  unjust. 

That  they  do  not  participate  in  any  traffic 
between  San  Francisco  and  Salt  Lake  City, 
which  originates  at  or  terminates  in  Salt  Lake 
i City. 

Alleges  that  the  cost  of  movement  of  freight 
over  its  line  exceeds  one  half  of  one  cent  per 
ton  per  mile. 

4 Inter  S. 


Denies  that  it  gives  any  undue  advantage  to 
to  the  merchants  of  San  Francisco  against  the 
merchants  of  Salt  Lake  City. 

Denies  that  the  circumstances  and  conditions 
affecting  rates  between  Missouri  river  points 
and  Salt  Lake  City  are  substantially  similar  to 
those  of  San  Francisco;  that  the  water  com- 
petition regulates  the  rates  to  San  Francisco 
and  that  Salt  Lake  City  being  an  inland  town, 
freight  is  transported  by  rail  competition  only, 
and  that  if  defendants  did  not  compete  for  the 
through  business,  the  rates  to  Salt  Lake  City 
would  have  tobemuchhigherthan  they  noware. 

The  Rio  Grande  Western  Railway 

Admits  that  complainants  are  a corporate 
body  for  the  purposes  alleged. 

Admits  they  are  common  carriers,  but  not 
under  common  control  or  management. 

Denies  that  the  rates  between  Missouri  river 
points  and  Salt  Lake  City  are  unjust  or  un- 
reasonable. 

Alleges  that  the  cost  of  movement  of  freight 
exceeds  one  half  of  one  cent  per  ton  per  mile, 
and  that  the  charges  collected  are  not  over 
nine  times,  or  not  less  than  three  times,  the 
cost  of  movement. 

Denies  that  they  give  to  the  merchants  of 
San  Francisco  an  undue  advantage  over  those 
of  Salt  Lake  City. 

Denies  that  the  conditions  and  circumstances 
of  the  transportation  of  freight  to  Salt  Lake 
City  are  similar  to  those  of  San  Francisco. 

Alleges  that  the  haul  between  Missouri  river 
points  and  Salt  Lake  City  over  their  line  is  292 
miles;  that  100  miles  is  a desert  with  almost 
no  local  business,  and  the  other  part  is  over 
mountain  ranges  with  steep  grades,  and  that 
portions  of  its  line  which  are  tillable  and  set- 
tled districts  are  parallel  to  competing  lines 
and  the  cost  of  maintaining  and  operating  its 
line  of  road  compared  with  the  amount  of 
traffic,  is  necessarily  greater  and  requires 
higher  rates  to  be  reasonable  than  on  roads 
with  a large  local  traffic  and  light  grades,  and 
with  the  competition  the  rates  are  as  low  as 
can  be  made  reasonable  and  compensatory. 

That  the  water  compensation  controls  the 
rates  to  San  Francisco,  and  that  Salt  Lake 
City,  being  an  inland  city,  does  not  enjoy  the 
benefits  derived  by  cities  so  situated  where 
there  is  water  competition. 

That  Salt  Lake  City  merchants,  have  no 
market  between  said  city  and  San  Francisco 
which  can  be  reached  by  San  Francisco  mer- 
chants, unless  for  a short  distance  on  the 
Southern  Pacific  Railroad  west  from  Ogden, 
and  those  points  are  37  miles  nearer  Ogden 
than  to  Salt  Lake  City  and  the  merchants  ship 
from  the  east  to  Ogden  and  any  difference  in 
rates  from  said  common  points  to  Salt  Lake 
City  and  San  Francisco,  would  not  equal  the 
local  rate  back  from  San  Francisco  to  any 
point  which  Salt  Lake  City  merchants  have  a 
market. 

The  Atchison,  Topeka  & Santa  Fe  Rail- 
road, 

The  Chicago,  Rock  Island  & Pacific 
Railway, 

Admits  they  are  common  carriers. 

Denies  that  the  rates  from  Missouri  river 


110 


1892. 


Interstate  Commerce  Reports — The  Commission. 


points  or  San  Francisco  to  Salt  Lake  City  are 
unjust  or  unreasonable,  or  in  violation  of  the 
Act  to  Regulate  Commerce. 

Alleges  that  the  cost  of  transportation  ex- 
ceeds one  half  of  one  cent  per  ton  per  mile,  or 
that  it  charges  over  nine  times  or  not  less  than 
three  times  the  cost  of  transportation  of  freight 
over  its  line. 

Denies  that  the  rates  are  discriminating 
against  Salt  Lake  City  in  favor  of  San  Fran- 
cisco, or  that  they  violate  the  4th  section  of  the 
Act  to  Regulate  Commerce. 

Denies  that  the  transportation  of  freight  from 
Missouri  river  points  to  Salt  Lake  City  are 
under  similar  circumstances  and  conditions  as 
to  San  Francisco,  and  freight  transported  for 
San  Francisco  over  defendant’s  line  does  not 
pass  through  Salt  Lake  City. 


James  & Abbot 
v. 

Canadian  Pacific  R.  Co.,  Maine  Cen- 
tral R.  Co.,  Boston  & Maine  R.  Co. 

(No.  884.) 

Answer  of  Defendants. 

The  defendants  answering  the  complaint, 
admit  they  are  common  carriers.  Admits  that 
the  rates  named  in  the  complaint  on  the  20th 
of  February,  1892,  were  correct.  That  the 
rates  now  charged  are  as  follows: 

From  Maine  points. 

Lumber,  15£  cents  per  100  pounds. 

Shingles,  26^  “ “ “ 

Province  of  New  Brunswick  points. 

Lumber,  14£  cents  per  100  pounds. 

Shingles,  20  “ “ “ 

That  the  circumstances  and  conditions  at- 
tending the  traffic  at  the  two  groups  of  places, 
are  substantially  dissimilar  as  to  value,  volume 
and  relation  to  other  traffic  over  the  same  line 
of  railway. 

That  the  water  competition  exercises  a con- 
trolling effect  upon  the  rates  of  freight  obtaina- 
ble from  Fredericton  to  Boston,  but  which  does 
not  exist  at  Fort  Fairfield,  Hurds  Siding  and 
Stevens  Siding. 

That  the  said  Maine  points  are  situated  on  a 
branch  line  and  that  the  character  and  volume 
of  the  traffic  on  said  branch  line,  and  the  cost 
of  hauling  said  traffic  and  operating  said 
branch  line,  render  the  rates  now  in  force 
barely  remunerative,  and  that  any  further  re- 
duction in  said  through  rates  would  compel 
defendant,  the  Canadian  Pacific  Railway  Com- 
pany, to  operate  the  said  branch  line,  the  Ar- 
nostook  Railroad  of  Maine,  as  a local  line. 

Denies  that  the  rates  now  in  force  from  the 
circumstances  are  unjust  or  discriminating. 

Denies  that  they  have  violated  the  Act  to 
Regulate  Commerce. 

Denies  that  the  complainants  are  entitled  to 
any  damages  under  the  proceedings. 

The  complainants  were  informed  of  the 
change  in  the  rates,  and  replied  that  they  were 
not  satisfied  and  demanded  a hearing  unless  the 
rates  on  shingles  from  Fort  Fairfield  were  re- 
duced to  18£  or  19  cents  per  100  pounds  to 
Boston. 

Complaint  was  then  served. 
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F.  Fearnley 
v. 

Central  Railroad  Company  of  New  Jer- 
sey et  al. 

(335.) 

Answer  of  Defendants. 

The  Central  Railroad  of  New  Jersey. 

Admits  they  are  common  carriers’ 1 

That  in  August,  1891,  complainant  shipped 
from  Lebanon,  N.  J.,  to  Buffalo,  N.  Y.,  six 
car  loads  of  peaches  on  which  freight  was 
charged  at  22  cents  per  basket,  with  a mini- 
mum number  of  baskets  for  each  car  of  500, 
and  return  the  baskets  free. 

That  the  peaches  were  transported  under  a 
published  rate  given  to  the  public,  of  which 
the  agent  at  Lebanon  had  in  his  possession  a 
copy. 

Admits  that  the  official  classification  of 
peaches  are  rated  1^  first  class,  and  that  it  was 
by  the  regular  freight  trains  that  such  ship- 
ments would  be  transported,  but  the  special 
rate  of  22  cents  per  basket  is  by  special  fast 
freight  trains,  which  are  fitted  up  at  large  ex- 
pense and  includes  the  cost  of  handling  and 
returning  the  baskets  free. 

Denies  that  they  have  violated  the  Interstate 
Commerce  law  and  prays  that  complaint  be 
dismissed  with  costs. 


The  Delaware,  Lackawanna  & Western 
Railroad 

Admits  they  are  common  carriers. 

Admits  that  in  August,  1891,  they  trans- 
ported six  cars  of  peaches  for  complainant 
Lebanon,  N.  J.,  to  Buffalo,  N.  Y. 

Denies  that  there  was  any  overcharge  in  rate  1 
or  weight. 

The  the  official  classification  and  tariff  did 
not  apply  to  shipments  of  peaches  from  points  ; 
on  Central  Railroad  of  New  Jersey,  but  were 
carried  under  a joint  special  tariff  #S-51,  dated  • 
July  15,  1887,  issued  by  Central  Railroad  of 
New  Jersey  and  took  effect  July  25,  1887,  \ 

copy  of  which  was  filed  with  the  Commission,  j 

That  the  number  of  baskets  reported  to  the  I 
railroad  agent  at  Lebanon  in  the  six  cars  was 
3404  and  on  arrival  at  Buffalo  3856  baskets  i 
were  found  in  the  six  cars  and  freight  on  the  \ 
excess  was  charged  for  and  collected. 

Denies  that  they  have  violated  the  Interstate 
Commerce  law  and  prays  that  complaint  be 
dismissed. 


E.  J.  Daniels 
v. 

The  Chicago,  Rock  Island  & Pacific 
Railway  Company,  The  Burlington, 
Cedar  Rapids  & Northern  Rail- 
road Company  and  The  Sioux  City 
& Northern  Railroad  Company. 

(No.  337.) 

The  complaint  alleges: 

That  complainant  is  a merchant  at  Sioux 
Falls,  South  Dakota,  engaged  in  shipment  of 
interstate  commerce  from  Duluth,  Minnesota. 
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That  defendants  are  common  carriers  under 
common  control,  management  or  arrangement 
for  transportation  of  property  from  South 
Dakota  and  Iowa  to  points  in  Minnesota  and 
are  subject  to  the  Act  to  Regulate  Commerce. 

That  the  rates  from  Duluth  to  Sioux  Falls 
from  September,  1890,  to  February  9,  1891, 
were  the  same  as  to  Sioux  City  as  follows: 

September  29,  1890. 

Classes. 

1.  2.  3.  4.  5.  A.  B.  C.  D.  E. 

70.  58.  42.  28.  21.  28.  23.  18.  16.  15. 

January  15,  1891. 

Classes. 

1.  2.  3.  4.  5.  A.  B.  C.  D.  E. 

75.  60.  42.  30.  25.  30.  25.  20.  17*.  16. 

That  on  February  9,  1891,  the  rates  were  in- 
creased to  Sioux  Falls  as  follows: 

Classes. 

1.  2.  3.  4.  5.  A.  B.  C.  D.  E. 

81.  65.  45.  32.  27.  32.  27.  22.  19.  17. 

That  the  distance  to  Sioux  Falls  is  at  least 
72  miles  less  than  to  Sioux  City  over  the  same 
lines. 

That  the  rates  are  unjust  and  unreasonable 
and  a discrimination  in  favor  of  Sioux  City 
against  Sioux  Falls. 

That  the  rates  are  greater  for  a short  than 
the  long  haul. 

Answers  of  Defendants. 

The  Great  Northern  Railway, 

Admits  they  are  common  carriers. 

Admits  complainant  is  a merchant  at  Sioux 
Falls. 

Admits  that  the  rates  stated  in  complaint  are 
correct. 

Admits  that  the  distance  from  Duluth  to 
Sioux  Falls  is  72  miles  less  than  to  Sioux  City 
over  defendants’  line. 

That  the  distance  from  Duluth  to  Sioux 
Falls  by  defendants’  line  and  the  Willman  & 
Sioux  Falls  Railway  is  844  miles. 

Denies  that  the  rates  from  Duluth  or  Lake 
Superior  points  to  Sioux  Falls  are  unreasonable 
or  discriminating. 

That  the  rates  are  the  same  as  those  made  by 
the  completing  lines,  and  defendants  must 
adopt  the  rates  made  by  the  Chicago  lines  or 
abandon  the  business. 


The  Sioux  City  & Northern  Railroad, 

Admits  they  are  common  carriers. 

That  in  connection  with  the  Great  Northern 
Railway  it  is  enabled  to  engage  in  the  trans- 
portation of  freight  and  by  the  competing  lines 
being  the  shortest  route,  the  rate  established  by 
them  has  to  be  adopted  to  secure  any  of  the 
business. 

That  the  rates  are  not  unreasonable  or  dis- 
criminating against  Sioux  Falls  in  favor  of 
Sioux  City. 
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E.  J.  Daniels 
v. 

The  Great  Northern  Railway  Company 
and  The  Sioux  City  & Northern 
Railway  Company. 

(No.  386.) 

The  complaint  alleges: 

That  complainant  is  a merchant  in  Sioux 
Falls,  South  Dakota,  and  engaged  in  shipment 
of  interstate  commerce  from  Chicago. 

That  defendants  are  common  carriers. 

That  the  rates  charged  for  transportation  of 
freight  from  Chicago  to  Sioux  Falls  from 
September  22,  1890,  to  February  14,  1891, 
were  the  same  as  to  Sioux  City,  to  wit: 
September  22,  1890. 

Classes. 

1.  2.  3.  4.  5.  A.  B.  C.  D.  E. 

70.  58.  42.  28.  21.  28.  23.  18.  16.  15. 

January  1,  1891. 

Classes. 

1.  2.  3.  4.  5.  A.  B.  C.  D.  E. 

75.  60.  42.  30.  25.  30.  25.  20.  17h  16. 

That  on  February  14,  1891,  the  rates  to 
Sioux  Falls  were  increased  and  are  now  the 
same,  to  wit: 

Classes. 

1.  2.  3.  4.  5.  A.  B.  C.  D.  E. 

81.  65.  45.  32.  27.  32.  27.  22.  IP.  17. 

That  the  distance  to  Sioux  Falls  is  at  least 
50  miles  less  than  to  Sioux  City  over  defend- 
ant’s lines  and  a greater  rate  is  charged  for 
the  short  than  the  long  haul. 

That  the  rates  now  charged  by  defendants'to 
Sioux  Falls  are  unreasonable  and  unjust,  and 
discriminating  against  Sioux  Falls  merchants 
in  favor  of  other  merchants  of  Sioux  City,  in 
violation  of  the  Act  to  Regulate  Commerce. 

That  defendants  be  required  to  answer  com- 
plaint and  an  order  be  made  commanding 
them  to  cease  and  desist  from  violating  the 
Act  to  Regulate  Commerce. 

Answers  of  Defendants. 

The  Burlington,  Cedar  Rapids  & North- 
ern Railway,  and  The  Chicago,  Rock 
Island  & Pacific  Railway 
Admits  that  complainant  is  a merchant  lo- 
cated at  Sioux  Falls,  South  Dakota. 

Admits  that  they  are  common  carriers. 
Admits  that  rates  for  transportation  men- 
tioned in  complaint  are  correct. 

Admits  that  the  distance  from  Chicago  to 
Sioux  City  by  the  lines  of  these  defendants  to 
the  complaint  is  greater  than  to  Sioux  Falls 
than  by  the  lines  of  the  Chicago,  Rock  Island 
& Pacific  Railway  and  the  Burlington,  Cedar 
Rapids  & Northern  Railway. 

Denies  that  the  rates  are  unjust  or  unreason- 
able and  that  they  discriminate  against  Sioux 
Falls  in  favor  of  Sioux  City,  or  that  they  have 
violated  the  Act  to  Regulate  Commerce. 

Allege  that  the  defendant’s  line  or  the  Bur- 
lington, Cedar  Rapids  & Northern  Railway 
reaches  Sioux  City;  that  the  distance  from 
Chicago  to  Sioux  Falls  via  these  lines  is  not 
included  in  the  distance  from  Chicago,  which 
is  622  miles;  that  from  Lester,  where  the  de- 
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fendant  connects  with  the  Burlington,  Cedar  I 
Rapids  & Northern  Railway,  it  is  73  miles  to  | 
Sioux  City,  while  it  is  24  miles  to  Sioux  Falls. 

That  the  rate  to  Sioux  Falls  and  Sioux  City 
is  made  by  the  short  line,  the  same  being  to 
Sioux  City  517  miles  and  to  Sioux  Falls  555 
miles. 

That  the  defendants’  line  being  the  longer 
line  by  105  miles,  to  participate  in  the  trans- 
portation of  the  freight  from  Chicago  to 
Sioux  City,  the  rates  of  the  short  line  have  to 
be  adopted. 

That  the  following  are  the  distances: 

Chicago  to  Sioux  Falls  via  C.  B.  & Q.  and 

B.  C.  R.  & N.  555  miles. 

Chicago  to  Sioux  Falls  via  C.  R.  H.  P.  & B. 

C.  R.  & N.  573  miles. 

Chicago  to  Sioux  Falls  via  Illinois  Central 
Railway  580  miles. 

Chicago  to  Sioux  Falls  via  C.  M.  & St.  P. 
Railway  590  miles. 


The  Sioux  City  & Northern  Railroad 

Admits  they  are  common  carriers. 

Denies  that  the  rates  are  unjust  or  unreason- 
able or  that  they  discriminate  against  Sioux 
Falls  in  favor  of  Sioux  City,  and  have  vio- 
lated the  Act  to  Regulate  Commerce. 

Alleges  that  it  has  no  line  into  Sioux  Falls 
or  out  of  Chicago. 

That  its  western  terminus  is  Sioux  City  and 
that  there  are  three  lines  from  Sioux  City  to 
Chicago,  the  Illinois  Central,  the  Chicago, 
Milwaukee  <fc  St.  Paul  and  the  Chicago  & 
Northwestern  Railroad. 

That  the  defendant  connects  at  Lester, 
Iowa,  with  the  Burlington,  Cedar  Rapids  & 
Northern  Railway  and  it  connects  with  the 
Chicago,  Rock  Island  & Pacific  at  West  Lib 
erty  and  by  rail  route  to  Sioux  City  defendants 
are  enabled  to  ship  goods  from  the  east. 

That  the  said  mentioned  roads  from  Chicago 
to  Sioux  City  are  shorter  lines  than  defendants 
and  have  established  rates  and  defendants 
have  to  adopt  the  same  to  engage  in  the  trans- 
portation of  the  freight. 

That  Sioux  City  is  much  larger  than  Sioux 
Falls  and  that  the  freight  transported  to  Sioux 
City  is  largely  in  excess  of  that  to  Sioux  Falls. 

TThat  if  defendants  are  compelled  to  reduce 
the  rates  from  Chicago  to  Sioux  Falls  to  the 
same  as  to  Sioux  City,  they  will  be  unable  to 
compete  for  the  business  with  the  shorter  and 
competing  lines. 


Re  Illinois  Steel  Company  et  al. 

(Order.) 

At  a General  Session  of  the  Interstate  Com- 
merce Commission,  held  at  its  offices  in  the 
city  of  Washington,  D.  C.,  on  the  14th  day  of 
June,  A.  D.  1892. 

j Present:  Hon.  William  R.  Morrison,  Hon. 

Wheelock  G.  Yeazey,  Hon.  Martin  A.  Knapp, 
Hon.  James  W.  McDill,  Hon.  Judson  C. 
Clements — Commissioners. 

(No.  341.) 

Whereas:  Informal  complaint  has  been  made 
to  the  {Interstate  Commerce  Commission,  that 
4J  Inter  JS. 


| the  Illinois  Steel  Company,  a corporation  cre- 
| ated,  chartered  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  Illinois,  has 
caused  to  be  incorporated  under  the  laws  of  the 
state  of  Illinois,  The  Calumet  & Blue  Island 
Railway  Company  for  the  purpose  of  operat- 
ing its  switches  and  side  tracks  at  South  Chi- 
cago in  the  state  of  Illinois,  and  engaging  in 
traffic  by  a continuous  shipment  from  cities 
and  places  without  the  state  of  Illinois  to  cities 
and  places  within  the  state  of  Illinois  in  con- 
nection with  the  Baltimore  & Ohio  Railroad 
Company,  the  Baltimore  & Ohio  Southwestern 
Railroad  Company,  the  Illinois  Central  Rail- 
road Company,  the  Lake  Shore  & Michigan 
Southern  Railway  Company, the  Chicago,  Rock 
Island  & Pacific  Railway  Company,  the  Pitts- 
burg, Fort  Wayne  & Chicago  Railway  Compa- 
ny, the  Pennsylvania  Company,  the  Pennsyl- 
vania Railroad  Company  and  the  Belt  Railway 
Company  of  Chicago;  and  has  also  caused  to  be 
incorporated  the  Chicago  & Southeastern  Rail- 
way Company  (of  Illinois)  under  the  laws  of 
the  state  of  Illinois  for  the  purpose  of  operat- 
ing its  swilches  and  side  tracks  at  Chicago  in 
the  state  of  Illinois,  and  engaging  in  traffic  by 
a continuous  shipment  from  cities  and  places 
without  the  state  of  Illinois  to  cities  and 
places  within  the  state  of  Illinois  in  connec- 
tion with  the  Chicago  &>  Alton  Railroad  Com- 
pany and  the  Chicago  Railway  Transfer  Com- 
pany; and  has  also  caused  to  be  incorporated 
the  Joliet  & Blue  Island  Railway  Company 
under  the  laws  of  the  state  of  Illinois  for  the 
purpose  of  operating  its  switches  and  side 
tracks  at  Joliet,  Illinois,  and  engaging  in  traf- 
fic by  a continuous  shipment  from  cities  and 
places  without  the  state  of  Illinois  to  cities 
and  places  within  the  State  of  Illinois,  in  con- 
nection with  the  Chicago  & Alton  Railroad 
Company,  the  Atchison,  Topeka  & Santa  Fe 
Railway  Company,  the  Elgin,  Joliet  & East- 
ern Railway  Company  and  the  Chicago,  Rock 
Island  & Pacific  Railway  Company;  and  has 
also  caused  to  be  incorporated  under  the  laws 
of  the  state  of  Illinois  the  Chicago  & Kenosha 
Railway  Company  for  the^  purpose  of  operat- 
ing its  switches  and  side  tracks  at  Chicago 
aforesaid,  and  engaging  in  traffic  by  a continu- 
ous shipment  from  cities  and  places  without 
the  state  of  Illinois  to  cities  and  places  within 
the  state  of  Illinois,  in  connection  with  the 
Chicago  & Northwestern  Railway  Company 
and  the  Chicago,  Milwaukee  & St.  Paul  Rail- 
way Company;  and  has  also  caused  to  be  in- 
corporated under  the  laws  of  the  state  of  Wis- 
consin the  Milwaukee,  Bay  View  & Chicago 
Railroad  Company  for  the  purpose  of  operat- 
ing its  switches  and  side  tracks  at  or  near  Mil- 
waukee in  the  state  of  Wisconsin,  and  engag- 
ing in  traffic  by  a continuous  shipment  from 
cities  and  places  without  the  state  of  Wiscon- 
sin to  cities  and  places  within  the  state  of  Wis- 
consin in  connection  with  the  said  Chica- 
go, Milwaukee  & St.  Paul  Railway  Company 
and  the  Chicago  & Northwestern  Railway 
Company; 

And  Whereas:  It  is  stated  in  said  informal 
complaint  that  the  said  Illinois  Steel  Company 
owns  and  controls  certain  of  the  above-named 
companies,  to  wit,  the  Calumet  & Blue  Island 
Railway  Company,  the  Chicago  & Southeastern 
Railway  Company,  the  Joliet  & Blue  Island 
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Railway  Company,  the  Chicago  & KeDosha 
Railway  Company,  the  Milwaukee,  Bay  View 
& Chicago  Railroad  Company  and  operates 
the  same  in  connection  with  the  railroads  of 
the  other  railroad  companies  hereinabove 
Darned,  as  a device  for  the  purpose  of  evading 
the  provisions  of  the  Act  to  Regulate  Com- 
merce, and  obtaining  special  illegal,  unjust 
and  unreasonable  rates  for  the  transportation 
of  interstate  traffic  and  operates  the  same  by 
the  connivance  and  consent  of  said  other  con- 
necting railroad  companies  in  such  a manner 
as  to  give  to  the  said  Illinois  Steel  Company 
an  illegal,  undue  and  unreasonable  preference 
and  advantage  and  subjecting  other  persons, 
firms  and  companies  to  undue  and  unreasona- 
ble prejudice  and  disadvantage  as  to  the  trans- 
portation of  property  from  divers  cities  and 
places  without  the  states  of  Illinois  and  Wis- 
consin to  divers  cities  and  towns  within  those 
states  and  between  those  states; 

And  Whereas:  It  has  been  made  to  appear 
that  the  said  railroad  companies  so  owned, 
controlled  and  operated  by  the  said  Illinois 
Steel  Company  for  more  than  six  months  last 
past  have  been  and  still  are  engaged  in  the 
transportation  of  property  by  railroad  in  con- 
nection with  the  other  companies  above  named, 
under  a common  control,  management  or  ar- 
rangement for  a continuous  carriage  or  ship- 
ment from  divers  cities  and  towns  without  the 
states  of  Illinois  and  Wisconsin,  to  divers  cities 
and  places  within  those  states  and  between 
those  states,  and  it  appearing  that  none  of  the 
said  railroad  companies  so  owned,  controlled 
and  operated  by  the  Illinois  Steel  Company 
have  filed  copies  of  their  contracts,  agreements 
and  common  arrangements  with  the  said  other 
companies,  nor  have  they  filed  with  the  Inter- 
state Commerce  Commission  tariffs  or  schedules 
of  their  rates,  fares,  and  charges  for  the  trans- 
portation of  interstate  business  as  required  by 
the  6tli  section  of  the  Act  to  Regulate  Com- 
merce; 

And  Whereas:  The  Interstate  Commerce 
Commission,  of  its  motion,  has  decided  to  in- 
vestigate the  said  informal  complaint  by  in- 
quiring into  the  business  of  all  said  railroad 
companies,  both  those  so  owned,  controlled 
and  operated  by  the  Illinois  Steel  Company 
and  also  said  other  railroad  companies  operated 
in  connection  therewith  and  the  management 
thereof  by  all  of  such  carriers  with  reference 
to  the  alleged  making  of  illegal,  unjust  and 
unreasonable  special  rates  and  also  as  to  the 
alleged  unjust  and  illegal  discrimination  in  fa- 
vor of  the  Illinois  Steel  Company,  as  well  as 
the  failure  on  the  part  of  said  carriers  to  file 
their  contracts,  agreements  or  tariffs  as  required 
by  law. 

Therefore,  it  is  hereby  ordered,  That  the 
Calumet  & Blue  Island  Railway  Company,  the 
Chicago  & Southeastern  Railway  Company, 
the  Joliet  & Blue  Islarfd  Railway  Company, 
the  Chicago  & Kenosha  Railway  Company, 
the  Milwaukee,  Bay  View  & Chicago  Railroad 
Company,  the  Baltimore  & Ohio  Railroad 
Company,  the  Baltimore  & Ohio  Southwest- 
ern Railroad  Company,  the  Illinois  Central 
Railroad  Company,  the  Lake  Shore  & Michi- 
gan Southern  Railway  Company,  the  Chicago, 
Rock  Island  & Pacific  Railway  Company,  the 
the  Pittsburg,  Fort  Wayne  & Chicago  Rail- 
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way  Company,  the  Pennsylvania  Company, 
the  Pennsylvania  Railroad  Company,  the 
Belt  Railway  Company  of  Chicago,  the  Chi- 
cago & Alton  Railroad  Company,  the  Chicago 
Railway  Transfer  Company,  the  Atchison, 
Topeka  & Santa  Fe  Railroad  Company,  the 
Elgin,  Joliet  & Eastern  Railway  Company,  the 
Chicago  & Northwestern  Railway  Company 
and  the  Chicago,  Milwaukee  & St.  Paul  Rail- 
way Company  on  or  before  the  7th  day  of  July, 
A.  D.  1892,  do  severally  make  and  file  with 
the  Secretary  of  the  Interstate  Commerce  Com- 
mission, at  its  office  in  Washington,  in  the  Dis- 
trict of  Columbia,  a full,  complete,  perfect 
and  specific  verified  answer  setting  forth  all 
and  singular  the  facts  and  circumstances  in 
regard  to  the  matters  and  things  thereof  com- 
plained against  them  as  hereinbefore  set  forth, 
and  particularly,  the  said  railroad  companies 
are  required  to  state  and  make  known  in  their 
said  answers,  as  follows: 

1.  Does  any  traffic  contract,  agreement  or 
arrangement  in  writing  or  otherwise  exist  be- 
tween the  companies  above  alleged  to  be  under 
the  control  of  and  operated  by  the  said  Illinois 
Steel  Company  and  any  of  the  other  compa- 
nies with  reference  to  interstate  traffic?  If  so, 
state  the  contract,  agreement  or  arrangement. 

2.  Are  any  tariffs  of  rates  and  charges  for 
the  transportation  of  interstate  property  in  ef- 
fect between  said  companies  above  alleged  to 
be  under  the  control  of  and  operated  by  the 
Illinois  Steel  Company  and  said  other  railroad 
companies?  If  so,  wffiat  are  they  and  what 
are  the  divisions  thereof  between  the  several 
carriers. 

3.  Have  the  companies  above  alleged  to  be 
under  the  control  of  and  operated  by  the  Illi- 
nois Steel  Company  received  interstate  traffic 
from  any  of  the  other  carriers  above  mentioned, 
during  the  six  months  last  past,  or  have  they 
delivered  any  such  traffic  to  such  other  carriers 
during  that  time,  for  any  person,  firm  or  com- 
pany, other  than  the  Illinois  Steel  Company, 
and  if  so,  to  what  amount. 

And  it  is  also  hereby  further  ordered,  That 
all  of  said  companies  appenr  before  the  Inter- 
state Commerce  Commission,  at  the  office  of 
the  United  States  attorney,  in  the  United  States 
Postoffice  building  in  Chicago  aforesaid,  at  10 
o’clock  in  the  forenoon  on  Wednesday  the  13th 
day  of  July,  A.  D.  1892,  when  the  said  Inter- 
state Commerce  Commission  will  proceed  to 
make  inquiry  and  investigate  into  the  manage- 
of  the  business  aforesaid,  by  the  carriers  afore- 
said. 


Re  Chicago  & Grand  Trunk  Railroad 
Company  et  al. 

(Order.) 

At  a General  Session  of  the  Interstate  Com- 
merce Commission,  held  at  its  offices  in  the 
city  of  Washington,  D.  C.,  on  the  18th  day  of 
June,  A.  D.  1892. 

Present:  Hon.  William  R.  Morrison,  Hon. 

Wheelock  G.  Yeazey,  Hon.  Martin  A.  Knapp, 
Hon.  James  W.  McDill,  Hon.  Judson  C. 
Clements,  Commissioners. 

(No.  342.) 

Whereas:  It  appears  from  Tariff  No.  1129 
filed  by  the  Chicago  & Grand  Trunk  Railway 
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Company  on  behalf  of  itself  and  the  Cincin- 
nati, Saginaw  & Mackinaw  Railroad  Com- 
pany and  the  Grand  Trunk  Railway  Company 
of  Canada,  effective  since  June  13,  1892,  that 
said  railroad  companies  make  a different  and 
less  charge  for  the  transportation  of  all  classes 
of  property  from  Chicago  and  other  western 
points  to  Montreal,  Point  Levi,  Portland  and 
Boston  if  said  property  is  intended  for  transat- 
lantic carriage  than  they  make  if  said  property 
is  destined  to  the  same  points  and  not  intended 
for  export. 

And,  Whereas:  Informal  complaint  has  been 
made  to  the  Interstate  Commerce  Commission 
that  the  aforesaid  practices  by  said  railroad 
companies  subjects  divers  persons,  companies, 
firms,  corporations,  localities  and  traffic  to  an 
undue  and  unreasonable  prejudice  and  disad- 
vantage. 

And,  Whereas:  The  Interstate  Commerce 
Commission  of  its  own  motion  has  decided  to 
investigate  said  informal  complaints  by  in- 
quiry into  the  business  of  said  railroad  com- 
panies with  reference  to  the  making  of  said 
alleged  illegal,  unjust  and  discriminative  rates? 


Therefore,  it  is  hereby  ordered,  That  the 
Chicago  & Grand  Trunk  Railway  Company, 
The  Cincinnati,  Saginaw  & Mackinaw  Rail- 
road Company  and  the  Grand  Trunk  Railway 
Company  of  Canada  do  severally  make  and 
file  with  the  Secretary  of  the  Interstate  Com- 
merce Commission  on  or  before  the  7th  day  of 
July,  1892,  at  its  office  in  Washington,  in  the 
District  of  Columbia,  specific  and  verified  an- 
swers setting  forth  all  and  singular  the  facts 
and  circumstances  in  regard  to  the  matters  and 
things  thereof  complained  against  them  as 
hereinbefore  set  forth. 

And  it  is  also  hereby  further  ordered,  That 
all  of  said  companies  appear  before  the  Inter- 
state Commerce  Commission,  at  the  office  of 
the  United  States  attorney,  in  the  United  States 
Postoffice  Building  in  Chicago  aforesaid,  at 
10  o’clock  in  the  forenoon  on  Wednesday  the 
13th  day  of  July,  A.  D.  1892,  when  the  said 
Interstate  Commerce  Commission  will  proceed 
to  make  inquiry  into  and  investigate  the  man- 
agement of  the  business  aforesaid,  by  the  car- 
riers aforesaid. 

In  testimony  whereof,  etc. 


UNITED  STATES  CIRCUIT  COURT,  SOUTHERN  DISTRICT  OF  NEW  YORK 

THE  INTERSTATE  COMMERCE  COMMISSION 
v. 

THE  TEXAS  & PACIFIC  RAILWAY  CO. 


Upon  the  petition  of  the  Interstate  Commerce 
Commissi  on,  filed  in  this  court  under  the  sixteenth 
section  of  the  Act  to  Regulate  Commerce,  for 
the  enforcement  of  its  order  requiring  the  de- 
fendant to  cease  and  desist  from  carrying  any  ar- 
ticle of  imported  traffic  shipped  from  any  for- 
eign port  upon  through  bills  of  lading  to  any 
place  within  the  United  States  at  any  other  than 
the  same  rates  established  by  the  inland  tariff  of 
the  defendant  for  the  carriage^of  other  like  kind 
of  traffic,  Held , 

1.  That  the  proceeding  is  not  defective  because  the 
Southern  Pacific  Company,  a connecting  carrier 
participating  with  defendant  in  the  carriage  be- 
tween certain  points,  was  not  made  a party  de- 
fendant herein.  If  the  defendant  is  violating  a 


proper  order  of  the  Commission  it  should  be  re- 
strained from  doing  so  and  it  cannot  escape  upon 
the  objection  that  another  wrong- doer  is  also  vi- 
olating it. 

2.  The  Interstate  Commerce  Act  would  be  emascu- 
lated in  its  remedial  efficacy,  if  not  practically 
nullified,  if  a carrier  can  justify  a discrimination 
in  rates  merely  upon  the  ground  that,  unless  it  is 
given,  the  traffic  obtained  by  giving  it  would  go 
to  a competing  carrier.  A shipper  having  a 
choice  between  competing  carriers  would  only 
have  to  refuse  to  send  his  goods  by  one  of  them 
unless  given  exceptional  rates  to  justify  that  one 
in  making  the  discrimination  in  his  favor  on  the 
ground  of  the  necessity  of  the  situation.  The  or- 
der prayed  for  in  the  petition  is  granted. 


Decided  October  5th , 1892. 


For  report  and  opiniou  of  tbe  Interstate 
Commerce  Commission  with  reference  to  the 
previous  steps  in  the  case,  see  3 Inters.  Com. 
Rep.  417;  see  also  ante , p.  62. 

Edward  Mitchell,  U.  S.  District  Attorney, 
Simon  Sterne  and  John  D.  Kernan,  for  Com- 
mission. 

John  F.  Dillon  and  Winslow  8.  Pierce,  for 
defendant. 

Opinion  of  the  Court. 

Wallace,  J.: 

This  is  an  application  to  enforce  an  order  of 
the  Interstate  Commerce  Commission,  made 
January  29th,  1891,  in  a proceeding  instituted 
by  the  New  York  Board  of  Trade  and  Trans- 
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portation.  The  petition  in  that  proceeding 
complained  of  unjust  discrimination  made  by 
various  railway  carriers.  The  defendant  was 
duly  notified  of  the  complaint  and  appeared  in 
the  proceeding  and  submitted  its  rights.  It 
was  shown  to  the  Commission,  as  appears  by 
the  findings  of  fact  In  their  report,  that  the 
defendant,  in  conjunction  with  the  Southern 
Pacific  Company,  made  joint  rates  from  New 
Orleans  to  San  Francisco  covering  carriage  of 
traffic  by  the  rails  of  the  defendant  from  New 
Orleans  to  El  Paso  and  thence  by  the  rails  of 
the  Southern  Pacific  Company  to  San  Fran- 
cisco; and  also  made  joint  rates  with  vessel 
owners  in  London  and  Liverpool  covering  car- 
riage of  traffic  from  those  places  to  San  Fran- 
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cisco  via  New  Orleans.  It  was  also  shown 
that  the  ordinary  tariff  rates  charged  by  the 
two  companies  upon  traffic  delivered  to  the 
defendant  at  New  Orleans  and  shipped  at  New 
York,  Chicago  and  other  places  in  this  country 
for  carriage  from  New  Orleans  to  San  Fran- 
cisco, were  somewhat  more  than  double  the 
rates  charged  for  carriage  of  similar  traffic 
sent  from  Liverpool  or  London  by  through 
hills  of  lading  to  San  Francisco  via  New  Or- 
leans. To  illustrate,  it  was  shown  that  the 
rates  made  by  the  two  companies  in  conjunc- 
tion with  Liverpool  vessel  owners,  by  through 
bills  of  lading  from  Liverpool  to  San  Fran- 
cisco by  the  rails  of  the  defendant  from  New 
Orleans  to  El  Paso,  were,  per  hundred  pounds 
on  books,  on  carpets  and  on  cutlery.  $1.07, 
while  the  regular  tariff  rates  of  the  two  com- 
panies upon  the  articles  when  sent  to  New  Or- 
leans from  other  places  in  this  country  were, 
per  hundred  pounds,  on  books,  $2.64,  on  car- 
pets, $2.88,  and  on  cutlery,  $3.26,  and  that  the 
rales  on  these  articles  when  shipped  from  Liv- 
erpool were  80  cents  per  hundred  pounds  for 
carriage  from  New  Orleans  to  San  Francisco. 
The  defendant  contended  that  it  was  justified 
in  making  the  discrimination  between  the 
foreign  and  domestic  traffic  because  owing  to 
the  competition  of  sailing  vessels  and  foreign 
carriers  between  Liverpool  and  San  Francisco 
it  could  not  get  any  appreciable  amount  of 
foreign  traffic  without  meeting  the  competitive 
rates  by  making  the  rates  given.  The  Com- 
mission while  conceding  the  facts  to  be  as  as- 
serted by  the  defendant  ruled  against  the  va- 
lidity of  the  excuse  and  made  an  order  which 
in  substance  required  the  defendant  to  desist 
from  carrying  any  article  of  imporled  traffic 
shipped  from  any  foreign  port  upon  through 
bills  of  lading  destined  to  any  place  within  the 
United  States  at  any  other  than  the  same  rates 
established  by  the  inland  tariff  of  the  defend- 
ant for  the  carriage  of  other  like  kind  of 
traffic.  It  is  admitted  by  the  answer  of  the 
defendant  that  since  the  order  of  the  Commis- 
sion was  made  it  has  maintained  a substan- 
tially similar  disparity  in  its  transportation 
rates  for  these  articles  as  well  as  in  those  for 
the  transportation  of  numerous  other  articles 
depending  upon  the  foreign  or  domestic  origin 
of  the  shipment.  The  defendant  insists  that 
its  action  in  this  regard  is  not  prohibited  by 
the  provisions  of  the  Interstate  Commerce  Act, 
and  that  as  it  has  not  been  guilty  of  any  un  just 
discrimination  within  the  meaning  of  that  Act, 
the  order  of  the  Commission  ought  not  to  be 
enforced.  It  also  insists  that  the  proceeding  is 
defective  because  the  Southern  Pacific  Com- 
pany is  not  made  a party  to  the  defense.  If 
the  order  made  by  the  Commission  was  a law- 
ful one  I see  no  reason  why  the  defendant 
should  not  be  compelled  to  obey  it,  notwith- 
standing the  Southern  pacific  Railway  Com- 
pany is  not  at  present  pursued.  If  the  de- 
fendant is  violating  a proper  order  of  the 
Commission  it  should  be  restrained  from  doing 
so  and  it  cannot  escape  upon  the  objection  that 
another  wrong-doer  is  also  violating  it.  The 
real  question,  as  it  seems  to  me,  is  whether  the 
existence  of  the  peculiar  facts  which  were  re 
lied  upon  before  the  Commission  by  the  de- 
fendant as  an  excuse  for  its  discrimination, 
justifies  its  conduct. 
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It  must  be  conceded  as  true,  for  the  pur- 
poses of  the  present  case,  that  the  rates  for  the 
transportation  of  traffic  from  Liverpool  and 
London  to  San  Francisco  are  in  effect  fixed 
and  controlled  by  the  competition  of  sailing 
vessels  between  those  ports  and  also  by  the 
competition  of  steamships  and  sailing  vessels 
in  connection  with  railroads  across  the  Isthmus 
of  Panama,  none  of  which  are  in  any  respect 
subject  to  the  Act  to  Regulate  Commerce.  It 
must  also  be  conceded  that  the  favorable  rates 
given  to  the  foreign  traffic  are,  for  reasons  to 
which  it  is  now  unnecessary  to  advert,  some- 
what remunerative  to  the  defendant;  and  it 
must  also  be  conceded  that  the  defendant 
would  lose  the  foreign  traffic  by  reason  of  the 
competition  referred  to  and  the  revenue  de- 
rived therefrom  unless  it  carries  it  at  the  lower 
rates  and  by  doing  so  it  is  enabled  to  get  a part 
of  it  which  would  otherwise  go  from  London 
and  Liverpool  to  San  Francisco  around  the 
Horn  or  by  the  Isthmus  of  Panama.  The 
case  presents  a question  of  much  interest  and 
importance  to  the  defendant  and  carriers  simi- 
larly situated,  and  also  to  our  own  merchants 
and  manufacturers  who  in  supplying  the  wants 
of  consumers  at  places  within  the  United 
States,  have  to  meet  the  competition  of  foreign 
merchants  and  manufacturers  and  are  placed 
at  a serious  disadvantage  if  they  are  compelled 
by  the  railway  carriers  to  pay  higher  rates  of 
transportation  upon  their  goods.  The  question 
does  not,  however,  seem  to  be  such  a doubtful 
one  as  to  require  more  than  a brief  statement 
of  the  conclusions  reached.  The  second  sec- 
tion of  the  Interstate  Commerce  Act  prohibits 
unjust  discrimination  and  declares  that  the 
common  carrier  charging  a greater  or  less  com- 
pensation for  any  service  rendered  in  the 
transportation  of  passengers  or  property  than 
it  charges  any  other  person  for  doing  a like 
and  contemporaneous  service  in  the  transporta- 
tion of  a “ like  kind  of  traffic  under  substan- 
tially similar  circumstances  and  conditions,” 
shall  be  deemed  guilty  of  unjust  discrimina- 
tion. The  third  section  provides  that  it  shall 
be  unlawful  for  the  carrier  to  make  or  give 
any  undue  or  unreasonable  preference  or  ad- 
vantage to  any  particular  person,  locality,  or 
particular  description  of  traffic  in  any  respect 
whatsoever,  or  to  subject  any  particular  per- 
son or  locality  or  any  particular  description  of 
traffic  to  any  undue  or  unreasonable  prejudice 
or  disadvantage  in  any  respect  whatsoever. 
The  third  section  is  substantially  taken  from 
the  second  section  of  the  English  Act  of  Par- 
liament known  as  the  Railway  and  Canal 
Traffic  Act  of  1854. 

Either  section  is  sufficiently  comprehensive 
in  its  terms  to  prohibit  an  interstate  carrier 
from  making  an  unfair  discrimination  between 
different  shippers  in  charges  for  a like  and 
contemporaneous  service  in  the  transportation 
of  a like  kind  of  traffic  under  substantially 
similar  circumstances  and  conditions.  But 
neither  section  is  intended  to  prohibit  all  dis- 
criminations or  preferences.  In  considering 
whether  an  undue  discrimination  has  been 
made,  the  fair  interests  of  the  carrier  are  to  be 
taken  into  account,  and  although  lower  rates 
are  given  to  one  shipper  or  class  of  shippers 
than  to  another  for  carrying  the  same  kind  of 
traffic,  the  latter  have  no  just  ground  of  com. 
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plaint  of  unjust  discrimination  if  the  condi- 
tions of  the  service  enable  the  carrier  to  take 
the  traffic  of  the  former  at  a less  cost;  nor  is 
the  discrimination  unjust  if  made  conformably 
to  some  agreement  by  which  the  favored  ship- 
per gives  the  carrier  an  adequate  consideration 
for  the  reduced  rates.  Upon  this  principle  it 
was  decided  not  to  be  an  unjust  preference 
under  the  English  Act  for  a railway  company 
to  earn'  at  a lower  rate,  in  consideration  of  a 
guarantee  of  large  quantities  and  full  train 
loads  at  regular  periods,  provided  the  real  ob- 
ject of  the  Company  was  to  obtain  thereby  a 
greater  remunerative  profit  by  the  diminished 
cost  of  carriage,  although  the  effect  might  be 
to  exclude  from  the  lower  rate  those  shippers 
who  could  not  give  such  guarantee.  Nichol- 
son v.  Great  Western  JR.  Co.  4 C.  B.  N.  8.  366. 
The  discrimination  between  different  shippers 
is  a lawful  one  if  it  is  such  as  the  carrier  may 
fairly  give  because  of  the  difference  in  cost, 
expense  or  the  exceptional  character  of  the 
service.  United  States  v.  Delaware , L.  &'  W. 
R.  Co.  2 Inters.  Com.  Rep.  617,  40  Fed.  Rep. 
101. 

Prior  to  the  enactment  of  the  Interstate  Com- 
merce Act  the  courts  were  of  the  opinion  that 
discriminations  by  railway  carriers  in  the  rates 
of  freight  charged  to  shippers  based  solely  on 
the  ground  of  the  quantity  of  freight  shipped, 
without  reference  to  any  conditions,  tending  to 
decrease  the  cost  of  transportation,  were  con- 
trary to  sound  public  policy  and  inconsistent 
with  the  obligations  of  such  carriers  to  the 
public.  Hays  v.  Pennsylvania  Co.  12  Fed. 
Rep.  309;  Burlington,  C.  R.  & N.  R.  Co.  v. 
Northwestern  Fuel  Co.  31  Fed.  Rep.  652. 

It  might  well  be  that  shippers  would  be  in- 
duced to  increase  their  traffic  with  a carrier  by 
the  offer  of  such  discrimination,  perhaps  by 
withdrawing  part  of  it  from  a rival  carrier, 
perhaps  by  stimulating  the  shipper  to  enlarge 
his  business  operations  and  thus  the  discrim- 


ination might  be  profitable  to  the  carrier.  The 
English  courts,  in  cases  arising  under  the 
English  Traffic  Act,  have  held  that  preferences 
given  to  particular  shippers  to  induce  them  not 
to  divert  traffic  from  the  carrier  or  to  induce 
them  to  transfer  traffic  to  one  carrier  which 
otherwise  would  go  to  another  carrier,  are  un- 
lawful and  cannot  be  justified  on  the  ground 
of  profit  to  the  carrier  allowing  them.  Har- 
rison v.  Cockermouth  & Warrington  R.  Co.  3 
C.  B.  N.  S.  693;  Evershcd  v.  London  & N.  W. 
R.  Co.  L.  R.  2 Q.  B.  Div.  254. 

In  the  first  of  these  cases  the  judges  in 
opinion  pointed  out  that  if  they  were  to  justify 
a discrimination  upon  such  reasons  a railway 
company  might  in  any  case  grant  a preference 
to  one  person  over  another,  provided  it  acted 
bona  fide  in  the  belief  that  such  a course  would 
be  to  its  advantage.  In  the  second  case  the 
court  in  pronouncing  against  the  validity  of 
the  justification  used  this  language: 

<;We  think  that  a railway  company  cannot, 
merely  for  the  sake  of  increasing  their  traffic, 
reduce  their  rates  in  favor  of  individual  cus- 
tomers, unless  at  all  events  there  is  a sufficient 
consideration  for  the  reduction  which  shall 
lessen  the  cost  to  the  company  of  the  convey- 
ance of  their  traffic  or  some  other  equivalent 
or  other  services  are  rendered  to  them  by  such 
individual  in  relation  to  such  traffic.” 

The  Interstate  Commerce  Act  would  be 
emasculated  in  its  remedial  efficacy,  if  not 
practically  nullified,  if  a carrier  can  justify  a 
discrimination  in  rates  merely  upon  the  ground 
that  unless  it  is  given  the  traffic  obtained  by 
giving  it  would  go  to  the  competing  carrier. 
A shipper  having  a choice  between  competing 
carriers  would  only  have  to  refuse  to  send  his 
goods  by  one  of  them  unless  given  exceptional 
rates  to  justify  that  one  in  making  the  dis- 
crimination in  his  favor  on  the  ground  of  the 
necessity  of  the  situation. 

The  order  is  granted. 


THE  NEW  YORK  & NORTHERN  RAILWAY  COMPANY 

v. 

THE  NEW  YORK  & NEW  ENGLAND  RAILROAD  COMPANY. 


Upon  the  petition  of  the  New  York  & Northern 
Railway  Company,  filed  in  this  court  under  the 
16th  section  of  the  Act  to  Regulate  Commerce, 
for  the  enforcement  of  an  order  of  the  Interstate 
Commerce  Commission  requiring  the  defendant, 
under  the  third  section  of  said  Act,  to  cease  and 
desist  from  discriminating  in  facilities  and  rates 
between  petitioner  and  another  connecting  line,  | 
Held , 

1.  The  motion  to  dismiss  must  be  determined  upon 
the  assumption  that  the  averments  of  the  peti- 
tion and  the  findings  of  fact  of  the  Commission 
(made  by  the  statute  prima  facie  evidence)  cor- 
rectly set  forth  the  matters  therein  stated. 

2.  Neither  the  case  before  the  Commission,  nor  its 
decision  therein,  was  confined  to  the  question  of 
discrimination  in  rates  and  charges,  and  the  re- 
quirement in  the  order  to  cease  and  desist  from 
refusing  to  interchange  traffic  was  proper. 

3.  The  respondent  has  restored  the  joint  through 
tariff  and  desisted  from  refusing  to  accept  freight 
on  through  bills, ybut  has  so  arranged  the  running 

4 Inter  S 


of  its  trains  that  the  facilities  for  interchange, 
forwarding  and  delivering  are  (as  is  alleged)  sub- 
stantially no  better  than  before,  and  not  equal  to 
those  afforded  to  the  competing  lines  ; and  re- 
spondent contends  that  because  no  question  of 
the  hours  of  running  trains  was  presented  to  the 
Commission  its  acts  in  that  respect  may  not  be 
I shown  before  this  court,  acting  summarily  under 
section  16  of  said  Act.  To  refuse  altogether  to 
receive  traffic  from  one  connecting  line ; to  re- 
ceive it  only  under  arrangements  which  impose 
such  obligations  upon  the  shippers  as  to  transfer 
and  rebiliing  as  would  make  the  transaction  of 
the  business  impracticable  in  competition  with  a 
more  favored  line;  to  receive  it  without  reship- 
ment and  transfer  indeed,  but  to  systematically 
neglect  to  forward  it;  to  receive  and  forward  it, 
but  to  so  arrange  the  hours  or  manner  of  delivery 
as  to  deprive  it  of  facilities  equal  to  those  afford- 
ed to  traffic  coming  from  the  competitor;  these 
and  a great  variety  of  other  devices  which  might 
be  suggested,  while  differing  some  in  detail,  are 
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in  substance  practically  the  same.  To  require 
petitioner  to  bring-  a new  proceeding-  each  time 
the  ingenuity  of  the  offending  carrier  may  devise 
some  slight  variation  of  the  methods  by  the 
means  of  which  its  violation  of  the  statute  is  per- 
sisted in,  would  be  to  fritter  away  the  system  of 
procedure  provided  in  the  statute  to  secure  obe- 
dience to  its  requirements.  The  order  of  the 
Commission  was  no  broader  than  the  petition  and 
proofs  before  them  warranted ; and  this  court 
may  properly  investigate  the  charge  that  re- 
spondent is  disobeying  the  requirements  of  such 
order  by  acts  and  omissious  in  substance  the 
same  as  those  considered  by  the  Commission,  di- 
rected to  the  same  end,  and  accomplishing  pre- 
cisely the  same  result. 

4.  There  is  nothing  in  the  Act  which  makes  mere 
distance  between  connecting  points,  whether  a 
furlong,  a mile,  or  ten  or  twenty,  controlling  of 
the  question  of  discrimination  in  facilities  to 
connecting  lines.  Ln  the  face  of  the  finding  of  the 
Commission  that  “the  physical  conditions  for  in- 
terchange of  traffic  with  both  the  connecting 
lines  are  suitable,  adequate,  and  substantially 
equal,''  the  requirements  of  the  second  clause  of 
the  third  section  ssem  to  be  plainly  applicable. 
Until  such  finding  is  questioned,  and  the  record 


in  this  court  completed,  further  discussion  of 
this  point  is  unnecessary. 

5.  The  only  link  between  respondent  and  its  favor- 
ed connecting  line  is  such  community  of  interest 
as  springs  from  the  existence  of  the  contract  for 
the  interchange  of  traffic.  If  it  be  that  such  a 
contract  makes  each  line  a mere  continuation  or 
extension  of  the  other,  it  is  hard  to  conceive  how 
a case  of  refusing  equal  facilities  could  ever  be 
made  out.  The  very  granting  of  superior  facili- 
ties to  one  line  would  make  it  a part  of  the  one 
that  favored  it,  and  no  longer  a connecting  road, 
when  compared  with  its  unsuccessful  rival. 

6.  The  “arrangements  ” between  the  respondent, 
the  Housatonic  road,  and  the  New  England  Ter- 
minal Company,  are  such  that  they  form  a com- 
bination of  carriers,  within  the  meaning  and  ef- 
fect of  section  1,  so  as  to  make  them  a legal  unit 
within  the  provisions  of  the  Act,  and,  as  such, 
jointly  responsible  for  affording  equal  facilities 
in  proper  cases  to  competing  lines  connecting 
with  such  combined  continuous  lines.  But,  bed- 
sides the  duty  which  any  one  of  these  corpora- 
tions may  owe,  jointly  with  the  others,  it  is  not 
relieved  from  its  obligations  under  the  Act  to  all 
roads  which  connect  directly  with  itself. 


Decided  May  31,  1892. 


For  report  and  opinion  of  the  Interstate 
Commerce  Commission,  with  reference  to  pre- 
vious steps  in  the  case,  see  3 Inters.  Com  Rep. 
542. 


Lacombe,  Circuit  Judge: 

This  is  an  application  on  petition  of  the 
New  York  & Northern  Railway  Company,  as 
a person  interested,  to  enforce  obedience  to  an 
order  or  requirement  made  May  6,  1891,  by 
the  Interstate  Commerce  Commission,  and  is 
presented  under  section  sixteen  of  the  Inter- 
state Commerce  Act  as  amended  by  chapter 
382  of  the  Laws  of  1889.  Upon  the  return 
day  of  the  order  to  show  cause,  hertofore 
granted,  defendant  filed  its  answer,  and  before 
any  proofs  were  taken  moved  to  dismiss  the 
petition.  Such  a motion  must  be  determined 
upon  the  assumption  that  the  averments  of 
the  petition  and  the  findings  of  fact  of  the 
Commission  (made  by  the  statute  prima  facie 
evidence)  correctly  set  forth  the  matters  there- 
in stated.  It  seems  undesirable  at  this  stage 
of  the  case  to  summarize  generally  the  facts 
thus  assumed  to  be  true,  as  subsequent  evi- 
dence taken  in  this  court  may  modify  such 
assumptions. 

I The  section  invoked  by  the  petitioner  upon 
its  application  to  the  Commission  reads  as  fol- 
lows:— 

“ Section  3.  That  it  shall  be  unlawful  for 
any  common  carrier  subject  to  the  provisions 
of  this  Act  to  make  or  give  any  undue  or  un- 
reasonable preference  or  advantage  to  any  par- 
ticular person,  company,  firm,  corporation  or 
locality,  or  any  particular  description  of  traffic 

I in  any  respect  whatsoever  or  to  subject  any 
particular  person,  company,  firm,  corporation, 
or  locality,  or  any  particular  description  of 
4 Inter  S. 


traffic,  to  any  undue  or  unreasonable  prejudice 
or  disadvantage  in  any  respect  whatsoever.  . 

“ Every  common  carrier,  subject  to  the  pro- 
visions of  this  Act  shall,  according  to  their 
respective  powers,  afford  all  reasonable,  proper 
and  equal  facilities  for  the  interchange  of  traffic 
between  their  respective  lines  and  for  the  re- 
ceiving, forwarding  and  delivery  of  passengers 
and  property  to  and  from  their  several  lines, 
and  those  connecting  therewith,  and  shall  not 
discriminate  in  their  rates  and  charges  be- 
tween such  connecting  lines. 

“ But  this  shall  not  be  construed  as  requir- 
ing any  such  common  carrier  to  give  the  use 
of  its  tracks  or  terminal  facilities  to  another 
carrier  engaged  in  like  business.” 

Section  13  provides  that  any  person  (or)  cor- 
poration . . . complaining  of  anything  done 
or  omitted  to  be  done  by  any  common  carrier 
subject  to  the  provisions  of  this  Act,  in  con- 
travention of  the  provisions  thereof  may  apply 
to  the  Commission  by  petition,  which  shall 
briefly  *state  the  facts.  Under  that  section  this 
petitioner  applied  to  the  Commission,  and,  af- 
ter taking  proofs,  obtained  the  order  or  re- 
quirement it  is  now  seeking  to  enforce. 

The  respondent  contends  that  the  second 
clause  of  section  3,  above  quoted,  enacts  two 
different  and  independent  subjects  as  grounds 
of  complaint  against  carriers,  the  one  being 
the  deuying  the  reasonable,  proper  and  equal 
facilities  for  the  physical  interchange  and 
prosecution  of  traffic  between  a company’s  line 
and  connecting  lines,  the  other  being  dis- 
crimination in  respect  to  rates  and  charges  be- 
tween such  connecting  lines.  A similar  con- 
struction is  adopted  in  the  opinion  of  the 
Commission,  which  holds  that  the  provision 
“ embraces  the  imposition  of  an  affirmative 
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duty  to  interchange  and  forward  traffic  be- 
tween connecting  lines  and  a prohibition  that 
there  shall  be  no  discrimination  in  rates  and 
charges  between  such  connecting  lines.”  Re- 
spondent further  contends  that  the  charge 
and  allegations  before  the  Commission  dealt 
only  with  one  of  these  subjects,  and  that  there- 
fore any  order  of  the  Commission  requiring  the 
respondent  to  cease  and  desist  from  any  viola- 
tion which  is  embraced  within  the  other  sub- 
ject would  not  be  a “lawful  ” order,  and  ap 
parently  also  insists  that  the  judgment  of  the 
Commission  was  in  fact  confined  to  discrimi  - 
nation in  rates  and  charges.  An  examination 
of  the  record,  however,  does  not  support  this 
contention.  The  petition  which  was  presented 
to  the  Commission  charged  that  the  respondent 
was  depriving  petitioner  of  reasonable,  proper, 
and  equal  facilities  (as  compared  with  those 
afforded  to  the  Housa tonic  Railroad,  a com- 
peting connecting  line)  for  the  interchange  of 
traffic  between  the  petitioner  and  complainant 
and  for  the  receiving,  forwarding,  and  de- 
livery of  property  to  and  from  the  line  of  said 
petitioner  and  the  line  of  the  respondent.  In 
support  of  such  charge  it  averred  not  only  a 
discrimination  in  rales  and  the  withdrawal  of 
a joint  through  tariff,  which  had  been  thereto- 
fore in  force  and  operaiive  between  the  parties, 
but  also  that  respondent  had  threatened  to 
close  the  through  route  via  petitioner’s  line 
altogether  and  had  refused  to  accept  freight 
at  all  on  through  bills,  thus  compelling  ship- 
pers to  attend  at  Brewster’s,  the  point  of  con- 
nection, lo  transfer  and  rebill  their  goods. 
This  was  plainly  a charge  not  only  of  a dis- 
crimination in  rates,  but  of  a failure  to  dis- 
charge the  affirmative  duty,  to  interchange 
and  forward  traffic  with  the  equal  facilities 
required  by  the  first  subdivision  of  the  second 
clause  of  the  third  section  above  quoted.  The 
petition  prayed  for  an  order  directing  the  re- 
spondent to  grant  equal  facilities  for  the  in- 
terchange of  traffic  and  for  the  receiving,  for- 
warding, and  delivering  of  property  to  and 
from  the  line  of  petitioner  and  that  of  re- 
spondent as  were  here  afforded  to  the  Hotisa- 
tonic  Railroad.  The  Commission  found  that 
there  had  been  a refusal  to  afford  facilities  for 
the  interchange  of  interstate  traffic  and  the 
receiving,  forwarding  and  delivering  of  the 
same,  reasonable,  proper,  and  equal  to  the  fa- 
cilities afforded  to  the  other  connecting  road; 
that  the  respondent  was  “ guilty  of  the  dis- 
crimination charged  in  the  complaint,  in  its 
rates  and  charges  for  the  interchange  of  in- 
terstate traffic,  and  in  the  arrangements  it 
makes  for  through  lines  for  the  freight  traf- 
fic. ” 

And  the  order  or  requirement  of  the  Com- 
mission commanded  the  respondent  to  desist 
from  discriminating  against  petitioner,  (1)  by 
refusing  to  make  such  arrangements  with  or 
afford  such  facilities  to  the  petitioner  for  the 
interchange  at  the  point  of  connection  of  in- 
terstate traffic  and  for  the  receiving,  forward- 
ing, and  delivering  of  such  traffic  as  are  rea- 
sonable and  proper  and  equal  to  arrangements 
made  or  facilities  afforded  by  it  for  inter- 
change between  respondent’s  line  and  the 
other  connecting  roads,  and  also  (2)  from  dis- 
criminating in  respect  to  rates  and  charges, 
etc. 
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The  decision  of  the  Commission  manifestly 
disposed  of  both  subjects  of  complaint,  and  it 
seems  quite  plain  from  the  record  that  both 
subjects  were  before  them. 

Since  the  service  of  the  order  the  respondent 
has  restored  the  joint  through  tariff.  It  has 
also  desisted  from  refusing  to  accept  freight 
on  through  bills,  but  has  so  arranged  the 
running  of  its  trains  that  the  facilities  for 
interchange,  forwarding,  and  delivering  are 
(as  is  alleged)  substantially  no  better  than 
before,  and  not  equal  to  those  afforded  to  the 
competing  line.  The  respondent  contends, 
however,  that  such  acts  may  not  be  shown 
before  this  court,  acting  summarily  under  sec- 
tion 16  in  review  and  enforcement  of  the  order 
of  the  Commission,  because  no  question  of  the 
hours  of  running  trains  was  presented  to  the 
Commission.  It  is  manifest  that  equal  facilities 
may  be  refused  quite  as  much  in  one  way  as 
in  the  other,  and  both  grounds  of  complaint 
relate  to  the  subject-matter  of  physical  inter- 
change and  prosecution  of  traffic  instead  of  to 
a discrimination  in  rates.  To  refuse  altogether 
to  receive  traffic  from  one  connecting  line;  to 
receive  it  only  under  arrangements  which  im- 
pose such  obligations  upon  the  shippers  as  to 
transfer  and  rebilling  as  would  make  the 
transaction  of  the  business  impracticable  in 
competition  with  a more  favored  line;  to  re- 
ceive it  without  reshipment  and  transfer 
indeed,  but  to  systematically  neglect  to  for- 
ward it;  to  receive  and  forward  it,  but  to  so 
arrange  the  hours  or  manner  of  its  delivery  as 
to  deprive  it  of  facilities  equal  to  those  afforded 
to  traffic  coming  from  the  competitor — these, 
and  a great  variety  of  other  devices  which 
might  be  suggested,  while  differing  somewhat 
in  detail,  are  in  substance  practically  the  same. 
Any  one  of  them,  if  satisfactorily  proved,  may 
justify  the  conclusion  that  a common  carrier 
subject  to  the  provisions  of  the  Act  is  delib- 
erately refusing  to  “afford  all  reasonable, 
proper,  and  equal  facilities  for  the  interchange 
of  traffic”  with  a connecting  line  which  the 
statute  makes  it  his  affirmative  duty  to  afford; 
and  there  seems  no  good  reason  for  holding 
that  the  order  of  the  Commission  should  not  be 
as  broad  as  the  conclusion  directing  the  carrier 
to  “cease,  desist,  and  thenceforth  abstain” 
from  refusing  to  afford  such  facilities,  when 
such  refusal  was  the  offense  charged  and 
proved.  To  require  petitioner  to  begin  a new 
proceeding  each  time  the  ingenuity  of  the 
offending  carrier  may  devise  some  slight  va- 
riation of  the  methods  by  means  of  which  such 
refusal  is  persisted  in  would  be  to  fritter  away 
the  system  of  procedure  provided  in  the  statute 
to  secure  obedience  to  its  requirements. 

It  must  be  held  therefore  upon  this  motion, 
assuming  the  facts  to  be  as  stated,  that  the 
order  made  by  the  Commission  was  no  broader 
than  the  petition  and  proofs  before  them  war- 
ranted; and  that  this  court  may  properly  in- 
vestigate the  charge  that  respondent  is  dis- 
obeying the  requirements  of  such  orders  by 
acts  and  omissions  in  substance  the  same  as 
those  considered  by  the  Commission,  directed 
to  the  same  end  and  accomplishing  precisely 
the  same  result. 

The  consideration  of  the  next  objection, 
viz:  that  the  point  where  the  respondent 
exchanges  traffic  with  the  petitioner  is  sixteen 
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miles  from  the  point  where  it  exchanges  traffic 
with  the  competing  road,  and  that  it  cannot  be 
required  to  furnish  equal  facilities  to  all  roads 
at  different  places,  may  be  postponed  till  the 
proofs  are  closed.  No  doubt,  as  respondent 
contends,  the  question  of  the  existence  of 
discrimination  and  of  an  actionable  refusal  of 
equal  facilities  is  to  be  ascertained  by  applying 
all  the  considerations  of  equity  affecting  the 
case  and  should  be  found  to  exist  only  when 
such  facilities  can  be  afforded  “under  sub- 
stantially similar  circumstances  and  condi- 
tions;” but  there  is  nothing  in  the  Act  which 
makes  mere  distance  between  connecting 
points,  whether  a furlong,  a mile,  or  ten  or 
twenty,  controlling  of  that  question.  There  is 
no  suggestion  here  of  affording  new  facilities 
at  a new  connecting  point;  so  far  as  the  record 
shows,  the  affording  of  equal  facilities  to  both 
.connecting  roads  at  their  several  points  of 
connection  has  been  at  all  times  entirely  prac- 
ticable, easy,  and  convenient,  and  the  existing 
equality  was  destroyed  by  the  defendant  solely 
to  divert  the  business  of  petitioner  to  a more 
favored  road.  In  the  face  of  the  finding  of 
the  Commission  that  “ the  physical  condition 
for  interchanging  of  traffic  with  both  the  con- 
necting lines  are  suitable,  adequate,  and  sub- 
stantially equal — a finding  which  the  form  of 
this  motion  leaves  unchallenged — the  require- 
ments of  the  second  clause  of  the  third  section 
seem  to  be  plainly  applicable.  Until  this  find- 
ing of  fact  is  questioned  and  the  record  upon 
which  the  case  made  in  this  court  is  to  be 
finally  determined  is  completed,  further  dis- 
cussion of  this  point  would  be  a waste  of  time. 

It  is  further  contended  that  there  is  no 
question  here  of  equal  facilities  to  two  con- 
necting lines;  that  what  the  petitioner  is  really 
asking  is  that  the  New  England  Company  shall 
extend  to  petitioner’s  line  the  same  facilities 
which  it  extends  to  its  own  line.  The  facts  do 
not  seem  to  warrant  such  a contention.  The 
Housatonic  Company  is  a separate  corporation, 
independent  from  the  New  England  Company; 
the  latter,  so  far  as  appears,  does  not  own  even 
a share  of  the  former’s  stock;  it  neither  built 
nor  bought  nor  leased  it;  it  neither  conducts 
its  business  nor  takes  the  earnings  therefrom. 
The  only  link  between  them  is  such  community 
of  interest  as  springs  from  the  existence  of  the 
contract  for  the  interchange  of  traffic,  which 
it  is  claimed  secures  the  former  road  unequal 
facilities.  If  it  be  that  such  a contract  makes 
each  line  a mere  continuation  or  extension  of 
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the  other,  it  is  hard  to  conceive  how  a case  of 
refusing  equal  facilities  could  ever  be  made 
out.  The  very  granting  of  superior  facilities 
to  one  line  would  make  it  a part  of  the  one  that 
favored  it,  and  no  longer  a connecting  road, 
when  compared  with  its  unsuccessful  rival. 
Nor  am  I able  to  see  that  the  mere  ownership 
of  half  the  stock  of  the  Terminal  Company, 
which  connects  the  terminus  of  the  Housatonic 
road  with  New  York,  alters  the  situation  in 
any  way,  when  the  immediate  question  is  as  to 
the  respective  facilities  accorded  to  the  Housa- 
tonic Railroad  and  to  the  petitioner.  Re- 
spondent cites  the  first  section  of  the  Act, 
providing  that  it  shall  “ apply  to  any  common 
carrier  or  carriers  engaged  in  the  transportation 
of  passengers  or  property  wholly  by  railroad 
or  partly  bv  railroad  and  partly  by  water,  when 
both  are  used  under  a common  control,  man- 
agement or  arrangement  for  a continuous  car- 
riage or  shipment  from  one  state,  etc.,  to  any 
other  state,”  etc.  That  thelrespondent  (con- 
sidered by  itself)  is  so  engaged  is  not  disputed; 
it  runs  through  or  into  the  states  of  Massachu- 
setts, Rhode  Island,  Connecticut,  and  New 
York.  It  is  no  doubt  true  that  the  arrange- 
ments between  respondent,  the  Housatonic 
road,  and  the  Terminal  Company  are  such  that 
they  form  a combination  of  carriers  within  the 
meaning  and  effect  of  section  one,  so  as  to  make 
them  a legal  unit  within  the  provisions  of  the 
Act,  and  as  such  jointly  responsible  for  afford- 
ing equal  facilities  in  proper  cases  to  competing 
lines  connecting  with  such  combined  contin- 
uous line;  but,  besides  the  duty  which  any  one 
of  these  corporations  may  owe,  jointly  with 
the  others,  it  is  not  relieved  from  its  obligations 
under  the  Act  to  all  roads  which  connect 
directly  with  itself.  The  New  England  rail- 
road might  perhaps  by  reason  of  its  combina- 
tion with  the  other  two  be  charged  with  some 
duty  towards  lines  connecting  physically  with 
the  Housatonic  Railroad,  but  such  combination 
cannot  excuse  it  from  fulfilling  its  own  obliga- 
tions to  roads  which  connect  physically  with 
itself,  unless  its  union  with  the  other  combined 
lines  is  of  such  a character  that  their  lines  have 
become  its  own;  and  such  a state  of  affairs  does 
not  seem  to  exist  here. 

The  motion  to  dismiss  the  'petition  is  therefore 
denied. 

Counsel  may  arrange  for  a trial  of  the  issues 
immediately  upon  the  adjournment  of  the 
present  jury  session. 
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INTERSTATE  COMMERCE  COMMISSION. 


L.  N.  TRAMMELL,  Allen  Fort  and  Virgil  Powers,  constituting  and  composing  the  Rail- 
road Commission  of  Georgia, 
v. 

THE  CLYDE  STEAMSHIP  COMPANY,  The  South 'Carolina  Railway  Company,  The 
Georgia  Railroad  & Banking  Company,  The  Louisville  & Nashville  Railroad 
Company  and  The  Central  Railroad  & Banking  Company  op  Georgia,  Lessees  of  the 
. Georgia  Railroad,  The  Richmond  & Danville  Railroad  Company  and  The  Georgia 
Pacific  Railway  Company,  Lessees  of  the  Central  Railroad  of  Georgia. 


L.  N.  TRAMMELL,  Allen  Fort  and  Virgil  Powers,  constituting  and  composing  the  Rail- 
road Commission  of  Georgia, 

v. 

THE  OCEAN  STEAMSHIP  COMPANY,  The  Central  Railroad  & Banking  Company 
op  Georgia,  Tiie  Georgia  Pacific  Railway  Company  and  The  Richmond  & Dan- 
ville Railroad  Company,  Lessees  of  the  Central  Railroad  of  Georgia. 


L.  N.  TRAMMELL,  Allen  Fort  and  Virgil  Powers,  constituting  and  composing  the  Rail- 
road Commission  of  Georgia, 
v. 

THE  CINCINNATI,  NEW  ORLEANS  & TEXAS  PACIFIC  RAILWAY  COMPANY, 
Lessee  of  the  Cincinnati  Southern  Railway,  The  Cincinnati  Southern  Railway  Com- 
pany, The  East  Tennessee,  Virginia  & Georgia  Railway  Company,  The  Central 
Railroad  & Banking  Company  op  Georgia,  The  Georgia  Pacific  Railway  Com- 
pany and  The  Richmond  & Danville  Railroad  Company,  Lessees  of  the  Central  Rail- 
road of  Georgia. 


L.  N.  TRAMMELL,  Allen  Fort  and  Virgil  Powers,  constituting  and  composing  the  Rail- 
road Commission  of  Georgia, 
v. 

THE  WESTERN  & ATLANTIC  RAILROAD  COMPANY,  The  Louisville  & Nashville 
* Railroad  Company,  The  Nashville,  Chattanooga  & St.  Louis  Railway  Company, 
The  Cincinnati,  New  Orleans  & Texas  Pacific  Railway  Company,  Lessee  of  the 
Cincinnati  Southern  Railway,  and  The  Cincinnati  Southern  Railway  Company. 


L.  N.  TRAMMELL,  Allen  Fort  and  Virgil  Powers,  constituting  and  composing  the  Rail- 
road Commission  of  Georgia, 
v. 

THE  SOUTH  CAROLINA  RAILWAY  COMPANY,  The  Georgia  Railroad  & Banking 
Company,  The  Louisville  & Nashville  Railroad  Company  and  The  Central  Rail- 
road & Banking  Company  of  Georgia,  Lessees  of  the  Georgia  Railroad,  The  Richmond 
& Danville  Railroad  Company  and  The  Georgia  Pacific  Railway  Company,  Lessees 
of  the  Central  Railroad  of  Georgia,  The  Atlanta  & West  Point  Railroad  Company, 
and  The  Western  Railway  Company  of  Alabama. 
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L.  N.  TRAMMELL,  Allen  Fort  and  Virgil  Powers,  constituting  and  composing  the  Rail- 
road Commission  of  Georgia, 

v. 

THE  LOUISVILLE  & NASHVILLE  RAILROAD  COMPANY,  The  Nashville,  Chat- 
tanooga & St.  Louis  Railway  Company,  Individually  and  as  Lessee  of  the  Western 
& Atlantic  Railroad,  The  Cincinnati,  New  Orleans  & Texas  Pacific  Railway  Com- 
pany, Lessee  of  the  Cincinnati  Southern  Railway,  The  Cincinnati  Southern  Railway 
Company,  The  East  Tennessee,  Virginia  & Georgia  Railway  Company,  The  At- 
lanta & West  Point  Railroad  Company,  and  The  Western  Railway  Company  of 
Alabama. 


L.  N.  TRAMMELL,  Allen  Fort  and  Virgil  Powers,  constituting  and  composing  the  Rail- 
road Commission  of  Georgia, 
v. 

THE  CLYDE  STEAMSHIP  COMPANY,  The  South  Carolina  Railway  Company,  The 
Georgia  Railroad  & Banking  Company,  The  Louisville  & Nashville  Railroad 
Company  and  The  Central  Railroad  & Banking  Company  of  Georgia,  Lessees  of 
the  Georgia  Railroad,  The  Richmond  & Danville  Railroad  Company,  and  The  Geor- 
gia Pacific  Railway  Company,  Lessees  of  the  Central  Railroad  of  Georgia,  The  Atlanta 
& West  Point  Railroad  Company  and  The  Western  Railway  Company  of  Alabama. 


(No.  314-317,  324-326.) 


rpHE  FOURTH  section  of  the  Act  to  Regulate  Commerce. 


Complaints  in  Nos.  314,  315,  316  and  317  filed  October  22,  1891. — Answers  filed  November  9, 
1891,  to  January  18,  1892. — Also  on  March  25,  1892. — Complaints  in  Nos.  324 , 325  and 
326  filed  January  20,  1892. — Answers  filed  February  15  to  March  25,  1892.— Hearing  at 
Atlanta,  Ga.,  March  24,  25,  1892. — Briefs  filed,  July  1 to  Aug.  24,  1892.— Decided  No- 
vember 11,  1892. 


1.  The  fact  of  a receivership  for  a defendant 
carrier  subsequent  to  complaint  should  not 
interfere  with  the  progress  of  a proceeding 
brought  merely  for  the  purpose  of  railway 
regulation. 

2.  The  phrase  “common  control,  manage- 
ment or  arrangement  for  continuous  carriage 
or  shipment”  in  the  first  section  of  the  Act 
to  Regulate  Commerce  was  intended  to  cover 
all  interstate  traffic  carried  through  over  all 
rail  or  part  water  and  part  rail  lines.  The 
receipt  successively  by  two  or  more  carriers 
for  transportation  of  traffic  shipped  under 
through  bills  for  continuous  carriage  over 
their  lines  is  assent  to  a common  arrange- 
ment for  such  continuous  carriage  or  ship- 
ment and  previous  formal  arrangement  be- 
tween them  is  not  necessary  to  bring  such 
transportation  under  the  terms  of  the  law. 

3.  The  total  rate  for  through  carriage  over 
two  or  more  lines,  whether  made  by" the  ad- 
dition of  established  locals,  or  of  through 
and  local  rates,  or  upon  a less  proportionate 
basis, , is  the  through  rate  that  is  subject  to 
scrutiny  by  the  regulating  authority;  how 
the  rate  is  made  is  only  material  as  bearing 
upon  the  legality  of  the  aggregate  charge, 
and  how  any  reduction  may  be  accomplished 
is  matter  for  the  carriers  to  determine  among 
themselves. 

4.  The  second,  third  and  fourth  sections  of 
the  Act  to  Regulate  Commerce  compared 
with  provisions  in  English  statutes.  English 
decisions  examined,  and  the  frequent  cita- 
tion of  such  decisions  to  influence  cases 
brought  under  greatly  dissimilar  statutory 
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I provisions  in  this  country,  without  regard  to 
differences  in  facts,  time,  extent  of  country 
and  methods  of  trade  and  transportation, 
considered  and  criticised. 

5.  The  fourth  section  of  the  Act  to  Regulate 
Commerce  construed,  and  the  principles  laid 
down  in  Re  Petitions  of  Louisville  & Nash- 
ville R.  Co.,  1 Inters.  Com.  Rep.  278,  1 I.  C. 
C.  Rep.  31,  reaffirmed,  except  the  ruling 
therein  whereby  carriers  were  permitted  to 
judge  for  themselves  in  the  first  instance  of 
what  constitutes  “rare  and  peculiar  cases  of 
competition  between  railroads  which  are  sub- 
ject to  the ‘statute,  when  a strict  application 
of  the  general  rule  of  the  statute  would  be 
destructive  of  legitimate  competition,”  which 
is  hereby  overruled. 

6.  The  competition  of  carriers  subject  to  the 
Act  to  Regulate  Commerce  does  not  create 
circumstances  and  conditions  which  the  car- 
riers can  take  into  account  in  determining 
for  themselves  in  the  first  instance  whether 
they  are  justified  under  the  fourth  section  in 
charging  more  for  shorter  than  for  longer 
distances  over  their  lines. 

7.  The  competition  of  markets  on  different 
lines  for  the  sale  of  commodities  at  a given 
point  served  by  both  lines  does  not  create 
circumstances  and  conditions  which  the  car- 
riers can  take  into  account  in  determining 
for  themselves  in  the  first  instance  whether 
they  are  justified  under  the  fourth  section  in 
charging  more  for  shorter  than  for  longer 
distances  over  their  lines.  To  determine  the 
force  and  effect  of  such  competition  involves 
consideration  of  commercial  questions  pecu- 
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liar  to  the  business  of  shippers,  such  as  ad- 
vantage of  business  location,  comparative 
economy  of  production,  comparative  quality 
and  market  value  of  commodities,  all  of 
which  are  entirely  disconnected  from  cir- 
cumstances and  conditions  under  which 
transportation  is  conducted.  Carriers  can- 
not create  abnormal  situations  by  making 
rates  which  equalize  advantages  and  disad- 
vantages of  localities  and  thereupon  claim 
justification  for  greater  charges  on  shorter 
hauls  on  the  ground  that  the  lesser  long  haul 
charges  which  accomplish  such  equalization 
are  necessary  to  secure  increase  in  traffic 
over  their  lines. 

8.  The  carrier  has  the  right  to  judge  in  the 
first  instance  whether  it  is  justified  in  mak- 
ing the  greater  charge  for  the  shorter  distance 
under  the  fourth  section  in  all  cases  where 
the  circumstances  and  conditions  arise  whol- 
ly upon  its  own  line  or  through  competition 
for  the  same  traffic  with  carriers  not  subject 
to  regulation  under  the  Act  to  Regulate 
Commerce.  In  other  cases  under  the  fourth 
section  the  circumstances  and  conditions  are 
not  presumptively  dissimilar  and  carriers 
must  not  charge  less  for  the  longer  distance 
except  upon  the  order  of  this  Commission. 


9.  When  a carrier  on  complaint  under  the 
fourth  section  avers  substantial  dissimilarity 
in  circumstances  and  conditions  as  justify- 
ing its  greater  charge  for  shorter  hauls,  it  is 
concluded  by  its  pleading  and  must  affirma- 
tively show  that  the  circumstances  and  con- 
ditions of  which  it  is  entitled  to  judge  in  the 
first  instance  are  in  fact  substantially  dis- 
similar; but  upon  an  application  for  relief 
under  the  fourth  section  proviso  the  carrier 
is  not  limited  by  such  a rule  of  evidence,  and 
may  present  to  the  Commission  every  ma- 
terial reason  for  an  order  in  its  favor.  There 
seems  to  be  no  limitation  upon  the  power  of 
the  Commission  to  grant  relief  under  that 
proviso  when,  after  investigation,  the  Com- 
mission is  satisfied  that  the  interests  of  com- 
merce and  common  fairness  to  the  carriers 
require  that  an  exception  should  be  made. 

10.  Complaints  in  cases  No.  324  and  No.  325 
dismissed.  In  cases  Nos.  314,  315,  316,  317 
and  326,  defendants  ordered  to  cease  and  de- 
sist from  charging  more  to  shorter  than  to 
longer  distance  points  mentioned  in  the  com- 
plaints, or  file  applications  for  relief  under 
the  proviso  clause  of  the  fourth  section  and 
show  cause  thereon,  within  a time  specified. 


William  A.  Little  and  Robert  Berner , for  Complainant. 

James  T.  Worthington , for  Richmond  & D.  R.  Co.,  Georgia  Pac.  R.  Co.  and  Central  R. 
& Bkg.  Co.  of  Ga. 

Thomas  Cobb  Jackson , for  Receivers  of  Central  R.  & Bkg.  Co.  of  Ga. 

Calhoun , King  & Spalding,  for  Atlanta  & W.  P.  R.  Co. 

George  P.  Harrison , for  Western  R.  Co.  of  Ala. 

Joseph  B.  Camming  and  Bryan  Cumming,  for  Georgia  R.  Co.  and  Georgia  R.  & Bkg.  Co. 
William  M.  Baxter,  for  East  Tenddessee  V.  & G.  R.  Co. 

Ed.  Baxter,  for  Louisville  & N.  R.  Co. 

Brawley  & Barnwell , for  Receiver  of  South  Carolina  R.  Co. 

Edward  Colston,  for  Cincinnati  N.  O.  & T.  P.  R.  Co. 

East  & Fogg,  for  Nashville  C.  & St.  L.  R.  Co.,  and  Western  & A.  R.  Co. 

Payne  & Tye,  for  Western  & A.  R.  Co. 


REPORT  AND  OPINION  OF  THE  COMMISSION. 


Veazey,  Commissioner: 

The  complaints  in  the  above  entitled  cases, 
brought  by  the  members  and  in  the  name  of 
the  Railroad  Commission  of  the  state  of  Geor- 
gia, allege  that  rates  charged  by  the  defend- 
ants for  the  transportation  of  freights  from 
Cincinnati  and  other  Ohio  river  points  and 
from  New  York  and  other  North  Atlantic 
ports  to  various  named  places,  nearly  all  within 
the  state  of  Georgia,  are  “ unreasonable,  dis- 
criminating and  in  direct  violation  of  section 
four  of  the  Act  to  Regulate  Commerce/’ 

The  violations  of  law  alleged  in  the  several 
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complaints  being  of  the  same  general  charac- 
ter, differing  only  as  to  points  and  routes,  it 
was  understood  at  the  hearing  that  the  testi- 
mony taken  in  each  case  would  be  considered 
in  the  others  so  far  as  applicable,  and  it  is 
proper,  therefore,  that  all  these  cases  should 
be  embraced  in  the  same  decision. 

The  main  question  presented  by  the  plead- 
ings is  whether  charges  which  are  greater  for 
shorter  than  for  longer  distances  in  the  same 
direction  over  the  defendant  lines  are  unlawful 
under  the  statute. 

The  defendants  in  their  answers  deny  that 
transportation  to  the  longer  and  shorter  dis- 
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tance  points  is  under  substantially  similar  cir- 
cumstances and  conditions,  and  that  therefore 
the  greater  charges  for  shorter  distances  com- 
plained of  do  not  contravene  the  provisions  of 
the  Act  to  Regulate  Commerce.  The  principal 
grounds  on  which  this  denial  is  based  are  the 
competition  of  all  rail  and  part  rail  and  part 
water  lines  from  the  same  point  of  consign- 
ment to  the  same  point  of  destination;  the 
competition  of  all  rail  and  part  rail  and  part 
water  lines  from  different  points  of  consign- 
ment to  the  same  destination;  and  the  influence 
of  water  routes  which  either  reach  the  point 
of  destination  direct,  or  deliver  to  a connecting 
carrier  at  a point  in  the  same  territory. 

Still  another  ground  of  defense  was  set  up 
in  some  of  the  cases,  that  property  destined  to 
intermediate  points  is  not  carried  under  cir- 
cumstances and  conditions  substantially  similar 
to  those  applying  at  the  longer  distance  points 
because  through  rates  are  given  only  to  the 
latter,  while  rates  to  the  shorter  distance  points 
are  made  up  of  a through  rate  in  effect  to  a 
basing  point  plus  local  rates  of  the  terminal 
carrier  therefrom. 

There  are,  however,  two  minor  questions  to 
be  considered:  1.  Is  the  complainant  author- 

ized to  bring  and  maintain  these  proceedings? 
2.  Are  certain  of  the  defendants  common  car- 
riers over  the  line  between  points  mentioned? 

The  Georgia  Railroad  Commission,  com- 
plainant herein,  is  directed  by  a statute  of  the 
state  of  Georgia  to  bring  complaint  before  this 
Commission  whenever,  after  failure  to  obtain 
a satisfactory  adjustment  of  rates,  it  finds 
through  rates  charged  into  Georgia  to  be  ex- 
cessive, unreasonable  or  discriminating,  and 
by  section  thirteen  of  the  Act  to  Regulate 
Commerce,  this  Commission  is  directed  to  in- 
vestigate any  complaint  forwarded  by  the 
Railroad  Commission  of  any  state  or  territory. 
It  is  immaterial  whether  the  complainant  be 
the  state  Railroad  Commission  itself,  or  the 
parties  on  whose  behalf  it  requests  the  inves- 
tigation to  be  made.  The  Georgia  Railroad 
Commission  is  a proper  complainant  in  these 
proceedings. 

As  to  the  second  of  the  minor  questions, 
whether  certain  of  the  defendants,  to  wit, 
the  Georgia  Railroad  & Banking  Company, 
the  Central  Railroad  & Banking  Company, 
the  Georgia  Pacific  Railway  Company,  and 
the  Richmond  & Danville  Railroad  Company, 
are  common  carriers  controlling  rates  and  op- 
erating roads  parts  of  through  lines  between 
points  of  shipment  and  destination,  it  seems 
sufficient  to  hold  generally  that  only  those 
defendants  who  are  in  any  degree  responsible 
for  transportation  charges  over  the  respective 
roads  will  be  expected  to  comply  with  any  or- 
der for  the  readjustment  of  those  charges 
which  may  hereafter  be  issued  in  these  pro- 
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ceedings.  It  was  claimed  on  the  hearing  that 
the  defendant,  the  Central  Railroad  & Bank- 
ing Company  of  Georgia,  was  then  in  the 
hands  of  receivers,  and  not  properly  before 
the  Commission.  That  Company  was  served 
with  a copy  of  each  complaint  in  which  it  was 
interested  and  before  the  receivers  assumed 
control  of  its  affairs;  answers  were  filed  on  its 
behalf,  and  the  receivers  afterwards  appointed 
were  represented  by  counsel  at  the  hearing. 
Under  these  facts  the  proceedings  may  well  go 
on  without  a present  determination  whether  a 
regulating  order  in  the  case  would  affect  the 
receivers  without  an  order  of  the  court  which 
appointed  them.  As  a general  proposition  we 
see  no  reason  why  the  fact  of  a receivership 
subsequent  to  complaint  should  interfere  with 
the  progress  of  a proceeding  brought  merely 
for  the  purpose  of  railway  regulation. 

Another  question  in  the  cases  is  whether  the 
transportation  of  property  over  the  roads  com- 
posing the  respective  through  lines  to  the  inter- 
mediate points  is  conducted  under  a common 
control,  management,  or  arrangement  for  con- 
tinuous carriage  or  shipment,  but  this  question 
is  raised  by  the  defendants  in  connection  with 
the  main  point  in  controversy,  and  should  not 
be  determined  until  after  the  facts  in  the  cases 
are  found  and  stated. 

In  view  of  the  fact  that  the  issues  present 
mainly  a single  question  of  violation  of  the 
fourth  section,  the  decision  of  which  will  also 
involve  the  disposition  of  the  subsidiary  mat- 
ters of  unreasonable  and  discriminating  rates 
alleged  and  denied  herein,  it  seems  unneces- 
sary to  further  analyze  the  pleadings.  The 
respective  routes,  points  and  rates  involved  in 
the  several  cases  are  described  in  the  following 
statement  of  facts,  rates  to  points  termed 
shorter  distance  points  being  those  of  which 
complaint  is  made.  The  cases  will,  with  a 
single  exception,  be  taken  up  in  the  order  in 
which  they  were  heard. 

FACTS. 

Case  No.  317. 

1.  In  this  case  the  route  is  all  rail  from  Cin- 
cinnati or  other  places  called  “Ohio  river 
points”  over  either  the  Cincinnati,  New  Or- 
leans & Texas  Pacific  Railway  to  Chattanooga 
or  Boyce,  near  Chattanooga,  or  the  Louisville 
& Nashville  Railroad  to  Nashville,  and  the 
Nashville,  Chattanooga  & St.  Louis  Railway 
to  Chattanooga,  and  from  Boyce  or  Chatta- 
nooga by  the  Western  & Atlantic  Railroad, 
operated  under  lease  from  the  state  of  Georgia 
by  the  Nashville,  Chattanooga  & St.  Louis 
Railway  Company,  to  Calhoun,  Adairsville, 
Kingston,  Cartersville,  Acwortb  and  Marietta, 
shorter  distance  points,  and  Atlanta,  the  longer 
distance  point,  all  in  the  state  of  Georgia. 
This  route  will  be  designated  “The  Chatta- 
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nooga- Atlanta  All-Rail  Route,”  and  is  shown 
below: 

The  Chattanooga-Atuanta  All-Rail 
Route. 


Freight  is  carried  from  Cincinnati  over  this 
route  to  the  various  destinations  on  the  West- 
ern & Atlantic  road  as  through  shipments 
under  through  bills  of  lading  issued  by  the 
initial  line.  Through  freight  is  delivered  free 
to  consignees  in  Atlanta  either  by  carting  or 
switching  to  warehouse  doors;  no  free  delivery 
is  made  at  the  local  stations  on  the  Western  & 
Atlantic. 

2.  Rates  to  Atlanta  on  property  shipped 
from  north  of  Chattanooga  are  divided  be- 
tween the  carriers  in  certain  proportions,  but 
charges  to  all  points  north  of  Atlanta  and 
south  of  Chattanooga  are  combinations  of 
established  rates  to  Chattanooga  and  local 
rates  of  the  Western  & Atlantic  from  Chatta- 
nooga. In  1887,  the  Western  & Atlantic  issued 
a circular  to  its  connections  stating  in  effect 
that  it  would  not  accept  less  than  its  regular 
local  charges  on  through  business  to  points  on 
its  line  wrhere  competition  did  not  compel  it  to 
participate  in  and  agree  to  lower  through  rates. 
This  circular  does  not  appear  to  have  been  j 
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filed  with  the  Commission,  nor  were  the  defend- 
ants able  to  produce  it  at  the  hearing,  but  there 
is  no  reason  to  doubt  its  having  been  issued. 

When  the  circular  was  issued  this  road  was- 
under  another  management,  but  the  les- 
see now  operating  the  road  introduced  evi- 
dence concerning  the  circular  and  continues  tO' 
charge  according  to  its  terras. 

Rates  and  distances  over  the  Chattanooga- 
Atlanta  route  from  Cincinnati  nre  shown  by 
the  following  table.  Rates  to  Chattanooga 
and  Atlanta  are  single  rates,  while  those  to  the 
other  points  are  combination  rates  to  Chatta- 
nooga and  locals  therefrom. 

Statement  Showing  Glass  Rates  from  Cincinnati 
to  the  Following  Stations  on  the  Western  & 
Atlantic  R.  R. 


\ Miles 

From 

Cincinnati, O. 
To 

1. 

2. 

1 

1 

3.  4. 

5. 

6. 

A 

B 

j 

I 

C D 

E 

H 

F 

336 

Chattanooga 

Tenn. 

RmggoId,Ga. 

76 

65 

*57  47 

40 

30 

20 

26 

23  19 

34 

33 

38 

359 

398 

85 

7563 

53 

41 

31 

37 

301  251 

47 

49 

53 

374 

Dalton,  Ga. 

103 

89 

79  67 

56 

42 

28 

36 

31  26  i 

48 

53 

54 

3!)U 

Calhoun,  Ga. 

109 

95 

84  71 

59 

44 

34 

40 

32  271 

53 

57 

56 

405 

Adairs  ville, 

112 

98 

86  73 

60 

45 

35 

41 

321  28 

54 

59 

57 

415 

Ga. 

Kingston, 

115 

101 

1 

88  75 

61 

46 

36 

42 

| 

311  27 

55 

61 

55 

426 

Ga. 

Carters  ville, 

118 

103 

90  76 

62 

47 

37 

43 

34  '29 

56 

62 

591 

43!) 

Ga. 

Ac  worth,  Ga. 

124 

107 

94  78 

64 

49 

39 

45 

35  '30 

58 

64 

61 

453 

Marietta,Ga. 

127 

109 

96  79 

65 

50 

38 

45 

35  30 

56 

65 

62 

463 

Yinings,  Ga. 

123 

106 

94  78 

65 

51 

36 

43 

334  29 

57 

63 

591 

74 

Atlanta,  Ga. 

107 

92 

81  68 

56 

46 

28 

35 

28'  24 

48 

53)48 

The  local  rates  and  distances  over  the  West- 
ern & Atlantic  from  Chattanooga  and  inter- 
mediate points  are  as  follows: 

Statement  Showing  Class  Rates  from  Chatta- 
nooga to  Local  Stations  on  the  Western  & 
Atlantic  R.  R. 


1 

From 

Chattanooga 

| 

To 

1. 

O 

3. 

4. 

5. 

6. 

A 

B 

C 

D 

E 

H F. 

23 

Ringgold,Ga 

22 

20 

18 

16  13 

11 

11 

11 

• 74 

64 

13 

16  15 

38 

Dalton,  Ga. 

27 

24 

22 

20  16 

12 

12 

12 

8’ 

74 

16 

20  164 

60 

Calhoun,  Ga. 

33 

30 

27 

24  19 

14!  14 

14 

9 

84119 

24  18 

69 

Adairsville, 

Ga. 

36 

33 

29 

26  20 

1 

15| 

15 

15 

9 

9 

20 

2619 

1 

79 

Kingston, 

Ga. 

39 

36 

31 

28  21 
1 

16 

1 

16 

16| 

10 

94 

21 

28  20 

1 

90 

Cartersville, 

Ga. 

42 

38 

33 

29  22 

1 

17  17 

1 

'"I 

11 

10 

22 

29  214 

103 

Acworth.Ga. 

48 

42 

37 

31  24 

1919 

19, 

12 

11 

24 

3123 

117 

Marietta, Ga. 

51 

44 

39 

32  25 

20  20 

2013 

12 

25 

32  24 

127 

Yinings,  Ga. 

54 

46 

41 

33  26 

2121 

21' 13 

12 

26 

33  25 

138 

Atlanta,  Ga. 

57'48 

43 

34  27 

22  22 

2212 

11 

27 

34  24 

The  proportions  received  by  the  carriers  of 
the  rate  from  Cincinnati  to  Atlanta  were  not 
testified  to,  but  the  Commission  is  informed 
that  the  following  divisions  were  in  effect  some 
time  ago: 

C.  N.  O.  & T.  P.  to 

Chattanooga,  336  miles  70  9-10  per  cent. 
W.  & A.  to 

Atlanta,  138  miles  29  1-10  “ “ 


474  100 

Out.  of  the  rate  of  $i. 07  first  class,  this  would 
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give  to  the  C.  N.  0.  & T.  P.  about  76  cents,  its 
regular  rate  to  Chattanooga,  and  the  W.  & A. 
31  cents,  and  it  gets  this  proportion  by  either 
route  from  Cincinnati.  The  local  rate  of  the 
Western  & Atlantic,  Chattanooga  to  Atlanta, 
is  57  cents  per  hundred  pounds. 

3.  Other  lines  which  reach  Atlanta  from 
Cincinnati  are: 

Cincinnati,  New  Orleans  & Texas  Pacific  to 
Chattanooga,  336  miles;  and  East  Tennessee, 
Virginia  & Georgia  to  Atlanta,  152  miles, 
through  distance  488  miles. 

Louisville  & Nashville  to  Nashville,  295 
miles,  Nashville,  Chattanooga  & St.  Louis  to 
Chattanooga,  151  miles;  East  Tennessee,  Vir- 
ginia & Georgia  to  Atlanta,  152  miles;  through 
distance,  598  miles. 

Louisville  & Nashville,  and  Nashville,  Chat- 
tanooga & St.  Louis  to  Chattanooga,  446  miles, 
or  Cincinnati,  New  Orleans  & Texas  Pacific  to 
Chattanooga,  336  miles,  and  from  thence  the 
Chattanooga,  Rome  & Columbus  (now  Central 
of  Georgia)  to  Kramer,  125  miles,  and  Georgia 
Pacific  to  Atlanta,  53  miles;  through  distances, 
respectively,  624  miles  and  514  miles. 

Louisville  & Nashville  system  to  Jellico,  216 
miles,  and  East  Tennessee,  Virginia  & Georgia 
to  Atlanta  289  miles;  through  distance  505 
miles. 

Either  the  Cincinnati,  New  Orleans  & Texas 
Pacific  or  the  Louisville  & Nashville  is  the 
initial  carrier  in  each  of  these  competing 
through  lines,  and  both  are  defendants  herein. 
The  Louisville  & Nashville  owns  most  of  the 
capital  stock  of  the  Nashville,  Chattanooga  & 
St.  Louis  Railway  Company,  and  the  latter 
leases  from  the  state  of  Georgia  and  operates 
the  Western  & Atlantic  Railroad.  The  through 
distance  over  this  line  is  584  miles.  The  Louis- 
ville & Nashville  in  sending  traffic  from  Cin- 
cinnati to  Atlanta  prefers  this  route,  while  the 
Cincinnati,  New  Orleans  & Texas  Pacific  fa- 
vors the  East  Tennessee,  Virginia  & Georgia 
with  which  it  connects  at  Chattanooga.  The 
short  line  to  Atlanta  from  Cincinnati  is  the 
Cincinnati,  New  Orleans  & Texas  Pacific  to 
Boyce  and  the  Western  & Atlantic  to  Atlanta, 
distance  about  474  miles,  but  the  rate  is  the 
same  by  either  line.  The  Cincinnati,  New 
Orleans  & Texas  Pacific  reaches  Chattanooga 
by  its  own  line  over  the  shorter  distance  from 
Cincinnati  and  its  local  rate  to  Chattanooga  is 
the  joint  rate  over  the  longer  line  of  the  Louis- 
ville & Nashville,  and  ’Nashville,  Chattanooga 
•&  St.  Louis  roads. 

4.  There  is  competition  for  the  sale  of  com- 
modities in  Atlanta  between  Cincinnati  and 
other  cities,  such  as  Boston,  New  York,  Phila- 
delphia and  Baltimore,  and  the  transportation 

ffrom  these  Atlantic  points  is  either  all  rail  or 
water  and  rail  by  the  Atlantic  Coast  Line,  Sea- 
board Air-Line,  Richmond  & Danville,  Nor- 
folk & Western'andJEast  Tennessee  andothers. 
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The  water  lines  run  to  the  ports  of  Norfolk, 
Portsmouth,  Charleston,  Savannah,  Bruns- 
wick, and  possibly  through  Port  Royal  and 
Jacksonville.  From  these  ports  Atlanta  is 
reached  by  rail ; the  South  Carolina  & Georgia 
roads  from  Charleston,  the  Central  of  Georgia 
the  Savannah,  Florida  & Western  and  East 
Tennessee,  from  Savannah ; the  East  Tennessee 
from  Brunswick;  the  Port  Royal  & Augusta 
Railway  from  Port  Royal,  the  Queen  and 
Crescent  and  Louisville  & Nashville  run  from 
New  Orleans,  and  Mobile  stands  on  similar 
footing. 

There  are  also  rail  lines  from  various  Mis- 
sissippi and  Ohio  river  points,  which  compete 
for  Atlanta  trade  such  as  Vicksburg,  Green- 
ville, Memphis,  Cairo,  Paducah,  Evansville 
and  Louisville. 

Freight  from  Cincinnati  for  Atlanta  might 
reach  Atlanta  by  a rail  line  over  the  Chesa- 
peake & Ohio  and  Richmond  & Danville  roads, 
or  by  water  and  rail  through  Baltimore,  and 
steam  or  sail  craft  could  also  be  employed  to 
the  South  Atlantic  ports,  but  these  routes  are 
very  circuitous,  and  would  only  be  used  under 
very  exceptional  conditions.  Freight  might 
go  from  Cincinnati  to  Memphis  by  water,  and 
from  thence  by  rail  to  Atlanta,  but  it  was  not 
made  to  appear  that  any  appreciable  amount 
of  general  freight  actually  does  go  that  way 
in  competition  with  the  all  rail  route;  the  dis- 
tance from  Memphis  to  Atlanta  by  the  Kansas 
City,  Memphis  & Birmingham  and  Georgia 
Pacific  is  about  418  miles,  only  56  miles  less 
than  the  through  all-rail  route  from  Cincinnati 
to  Atlanta. 

There  is  no  competition  by  independent  water 
routes  to  Atlanta.  Traffic  shipped  from  any 
Ohio  or  Mississippi  river  point,  or  from  a 
North  Atlantic  port  must  pass  over  a line  of 
one  or  more  railroads  in  order  to  reach  Atlanta, 
and  such  traffic  is  forwarded  as  a through 
shipment  and  taken  either  by  all  rail  or  by 
water  and  rail  carriers  under  through  bills  of 
lading  and  at  agreed  through  rates.  The  dis- 
tance from  Baltimore  to  Atlanta  through  the 
port  of  Charleston  for  the  purpose  of  rate  di- 
visions is  put  at  160  constructive  miles  by  the 
water  way  to  Charleston,  and  about  310  miles 
for  the  rail  carriage  from  that  port  to  Atlanta, 
or  about  470  miles  through.  The  distance 
from  Baltimore  to  Atlanta  by  the  Richmond 
and  Danville  and  Baltimore  and  Potomac 
roads,  the  direct  all-rail  line  is  691  miles. 

The  rates  of  the  eastern  rail  lines  from  New 
York  and  other  seaboard  cities  to  Cincinnati  are 
very  low,  for  instance,  the  first  class  rate  New 
York  to  Cincinnati  is  65  cents.  The  first  class 
rate  New  York  to  Chattanooga  is  $1.14  and  the 
all  rail  rate  to  Atlanta  is  $1.22. 

The  present  adjustment  of  rates  to  Atlanta 
is  the  outcome  of  severe  competition  between 
lines  leading  from  competing  markets  like 
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St.  Louis,  Baltimore,  Cincinnati,  etc.,  and. 
with  some  modifications  occurring  from  time 
to  time,  has  been  in  effect  for  a considerable 
period.  The  lines  controlling  rates  to  Georgia 
territory  are  all  members  of  the  Southern  Rail- 
way & Steamship  Association  and  there  is  not 
now  any  actual  competition  between  them  as 
to  rates  on  through  business  to  points  in  that 
territory  from  one  market  like  Cincinnati,  or 
from  different  markets  like  Cincinnati  and 
Baltimore  or  New  York.  These  rates  resulted 
from  agreement  between  the  several  lines. 
The  Atlanta  rates  were  agreed  upon  by  the 
lines  with  a view  of  affording  to  each  some 
share  of  the  traffic. 

The  Rome  Railroad  connects  Kingston,  Ga. 
with  the  East  Tennessee  and  Central  of  Geor- 
gia at  Rome,  Ga.  From  Marietta  the  Marietta 
& North  Georgia  Railroad  runs  northerly  204 
miles  to  Knoxville,  Tenn.  where  it  connects 
with  the  East  Tennessee  line,  and  also  with 
the  Knoxville,  Cumberland  Gap  & Louis- 
ville Railroad  which  extends  72  miles  to  Mid- 
dlesboro,  Ky. , and  there  meets  the  Louisville 
& Nashville  system  by  which  Cincinnati  can 
be  reached  over  a distance  of  280  miles  from 
Middlesboro;  this  gives  a possible  competing 
line  from  Cincinnati  to  Marietta  of  506  miles, 
and  to  Atlanta  of  527  miles.  From  Carters- 
ville,  Ga.,  the  East  and  West  Railroad  of  Ala- 
bama runs  westerly  to  Rock  Mart  22  miles, 
connecting  with  the  East  Tennessee  and  16 
miles  farther  it  reaches  the  Central  of  Georgia 
at  Cedartown.  Competition  has  not  forced 
rates  down  at  Kingston,  Marietta  or  Carters- 
ville.  No  railroad  other  than  the  Western  & 
Atlantic  runs  to  Calhoun,  Adairsville  or  Ac 
worth. 

6.  On  December  27,  1890,  the  Western  & 
Atlantic  Railroad  was  leased  by  the  state  of 
Georgia  to  the  Nashville,  Chattanooga  & St. 
Louis  Railway  Company  for  29  years  at  an  an- 
nual rental  of  $420,012.00.  The  operation 
of  the  leased  line  has  not  been  separately  re- 
ported since  that  date.  Prior  to  that  time  the 
road  was  operated  under  lease  by  tfie  Western 
& Atlantic  Railroad  Company,  at  an  annual 
rental  of  $800,000.  The  road  being  owned 
by  the  state  no  report  was  made  of  “ Capital 
Stock”  or  “Cost  of  Road,  Equipment  and 
Permanent  Improvement  ” by  the  lessee  Com- 
pany. From  the  report  of  this  road  to  this 
Commission  for  the  year  ending  June  30,  1890, 
the  following  statement  is  compiled: 

The  “Gross  Earnings  from  Operation”  were 
$1,562,059.  76;  “Operating  Expenses,”  $1,022, - 
668.70;  “Income  from  Operation,”  $539,391.06; 
“Income  from  Other  Sources,”  $10,615.89; 
“Total  Income”  $550,006.95.  From  this 
amount  there  were  paid  as  “Deductions  from 
Income”  $312,677.24,  $300,000.00  of  which 
was  the  rental  paid  by  the  operating  company 
to  the  state  of  Georgia,  leaving  a “net  income” 
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of  $237,329.  71.  From  this  last  named  item 
there  was  paid  $78,225.00  on  income  bonds  for 
principal  and  coupons,  so  that  the  “Surplus 
from  Operations  of  year  ending  June  30, 1890” 
was  $159,104.71.  This  combined  with  the 
“Surplus”  from  the  previous  year  made  the 
“Surplus  on  June  30, 1890”  $331,077.86.  The 
“Freight  Revenue”  was  $1,255,778.49,  from 
which  there  were  repayments  on  account  of 
“Overcharge  to  shippers”  $71,737.27,  and 
“Other  Repayments,”  $13,110.53, —Total 
$84,847.80,  leaving  “Total  Freight  Revenue” 
$1,170,930.69. 

A reference  to  the  “Comparative  General 
Balance  Sheet”  shows  that  the  company  oper- 
ating the  road  has  as  “Assets,”  $8,350.00, 
“Stocks”  and  “Bonds  of  other  companies 
owned,”  “Cash  and  Current  Assets,”  $414,611.- 
93;  “Materials  and  Supplies,”  $4,315.89. 
Their  “Liabilities”  were  “Current  Liabilities,” 
$96,199.96,  and  “Profit  and  Loss”  (“Surplus”), 
$331,077.86. 

Referring  to  the  “Freight  Traffic”  of  the 
road,  it  appears  that  the  “Number  of  tons  car- 
ried of  freight  earning  revenue”  were  1,083,336; 
the  “Number  of  tons  carried  one  mile”  125,- 
220,827,  which  shows  the  “Average  distance 
haul  of  one  ton”  115^  miles.  It  appears 
that  of  the  “Number  of  tons  carried  of  freight 
earning  revenue,”  156,585  tons  only  originated 
on  the  road,  and  the  balance,  926,751  tons  was 
“Received  from  Connecting  Roads  and  other 
Carriers.”  The  “Average  receipts  per  ton  per 
mile,”  were  .00,935  cents;  “Estimated  cost  of 
carrying  one  ton  one  mile,”  .00,555  cents; 
“Freight  earnings  per  train-mile,”  $1.03,052; 
and  “Estimated  cost  of  running  a freight  train 
one  mile,”  .61,201  cents. 

By  the  foregoing  it  appears  that  of  the 
1,083,336  tons  carried  that  year  only  156,585 
tons  originated  on  the  road,  the  balance,  926,751 
being  received  from  connecting  and  other  car- 
riers; that  is  to  say,  less  than  15  per  cent,  or 
but  very  little  over  one  seventh  of  the  total 
tonnage  was  local  business,  and  some  of  this 
was  doubtless  carried  over  the  whole  line.  The 
average  distance  haul  per  ton  of  the  entire  ton- 
nage was  115^  miles  or  nearly  84  per  cent  of 
the  road’s  length  of  138  miles.  The  bulk  of 
the  local  business  may  be  assumed  to  consist 
of  shipments  between  Chattanooga  or  Atlanta 
and  intermediate  stations,  and  as  the  average 
distance  haul  per  ton  of  the  total  tonnage  was 
over  115  miles,  say  as  far  as  Marietta,  only  21 
miles  from  Atlanta,  going  south,  and  Ring- 
gold,  only  23  miles  from  Chattanooga,  going 
north,  it  may  be  stated  as  a fact  that  nearly  all 
of  the  freight  traffic  received  from  other  car- 
riers was  carried  over  the  entire  distance  be- 
tween Chattanooga  and  Atlanta,  the  termini  of 
the  road. 

7.  Rates  from  Cincinnati  to  Calhoun,  Adairs- 
ville and  Kingston  are  higher  than  the  rates  to 
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Atlanta  on  all  classes  except  class  6.  To  Car- 
tersville,  Acworth  and  Marietta  they  are  higher 
on  all  classes.  To  bring  rates  to  these  points 
down  to  the  level  of  Atlanta  rates  will  require 
the  following  reductions  per  hundred  pounds. 

'Classes 1 2 3 4 5 6 ABC  D E H F 

Calhoun  cts.  23333  6543548 

Adairsville...  5 6 5 5 4 7 6 4^  4 6 6 9 

Kingston 89775  87  3^  3787 

Cartersville  ..  11  11  9861986589  11^ 

Acworth 17  15  13  10  8 3 11  10  7 6 10  11  13 

Marietta 20  17  15  11  9 4 10  10  7 6 8 12  14 

Yinings 16  14  13  10  9 5 8 8 5^5  9 10  11^ 

Rates  on  classes  A,  B,  C,  D,  E,  H and  F 

are  also  somewhat  higher  to  Ringgold  and  Dal- 
ton than  to  Atlanta,  but  they  are  lower  to  these 
points  on  classes  1 to  6,  inclusive.  There  is 
no  evidence  showing  even  approximately  the 
amount  of  traffic  carried  to  Calhoun,  Adairs- 
ville, Kingston,  Cartersville,  Acworth  and 
Marietta,  from  points  on  other  lines,  but  as 
stated  in  the  last  finding,  the  bulk  of  the  traffic 
received  from  connecting  and  other  carriers 
was  carried  over  the  whole  length  of  the  road, 
and  therefore  the  number  of  tons  shipped  from 
Cincinnati  and  other  northerly  points  to  Cal- 
houn and  other  more  distant  intermediate  sta- 
tions must  have  been  comparatively  insignifi- 
cant. 

The  rates  per  ton  per  mile  on  the  highest 
and  lowest  classes  from  Cincinnati  and  Chat- 
tanooga to  the  above  named  stations  on  the 
Western  & Atlantic  road  are  as  follows: 


Bates  per  Ton  per  Mile. 

From  Cincinnati.  From  Chattanooga. 


Class  1 

Class  A 

Mis 

Class  1 

Class  A 

Mis 

Chattanooga 

4.52  c. 

1.19  c. 

336 

Ringgold 

5.46  “ 

1.74  44 

359 

19.13  c. 

9.56  c. 

23 

Dalton 

5.51  “ 

1.50  “ 

374 

14.21  44 

6.31  “ 

38 

Calhoun 

5.50  “ 

1.72  “ 

396 

11.00  “ 

4.66  “ 

60 

Adairsville 

5.53  “ 

1.73  “ 

405 

10.44  44 

4.34  44 

69 

Kingston 

5.54  “ 

1.74  “ 

415 

9.87  “ 

4.05  44 

79 

Cartersville 

5.54  “ 

1.74  “ 

426 

9.33  “ 

3.78  “ 

90 

Acworth 

5.65  44 

1.78  “ 

439 

9.32  “ 

3.68  “ 

103 

Marietta 

5.61  “ 

1.68  “ 

453 

8.73  44 

3.42  41 

117 

Vinings 

5.31  “ 

1.55  “ 

463 

8.50  “ 

3.30  44 

127 

Atlanta 

4.51  “ 

1.18  “ 

474 

8.26  11 

3.19  44 
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Case  No.  314. 

8.  This  route  is  from  New  York  and  other 
North  Atlantic  ports  over  the  through  water 
and  rail  line  formed  by  steamships  of  the 
Clyde  Steamship  Company  delivering  at  Char- 
leston to  the  South  Carolina  Railway  which 
connects  with  and  delivers  to  the  Georgia  Rail- 
road at  Augusta;  the  points  of  destination  be- 
ing located  on  and  along  the  latter  line,  which 
terminates  at  Atlanta.  The  intermediate  points 
to  which  rates  are  complained  of  as  being 
higher  than  for  the  longer  distance  to  Atlanta 
are  Greensboro,  Madison,  Social  Circle,  Cov- 
ington, Conyers  and  Stone  Mountain. 

This  will  hereinafter  be  called  “The  Au- 
4 Inter  S. 


gusta- Atlanta  Part  Water  Route,”  an  outline 
of  which  appears  by  the  following  diagram. 

The  August  a- Atlanta  Part  Water 
Route. 


The  Georgia  Railroad  is  owned  by  the  de- 
fendant the  Georgia  Railroad  & Banking 
Company,  and  jointly  operated  under  lease  by 
the  defendants,  the  Louisville  & Nashville 
Railroad  Company  and  the  Central  Railroad  & 
Banking  Company  of  Georgia. 

Freight  is  carried  over  this  route  to  the 
points  above  mentioned  under  through  bills 
from  the  point  of  shipment.  The  facts  before 
stated  with  reference  to  the  Chattanooga-At- 
lanta  route  in  regard  to  competing  lines  for 
Atlanta  traffic,  including  free  delivery  of 
freights  at  that  point,  apply  also  to  this  route. 

9.  Rates  to  Augusta  and  Atlanta  are  divided 
between  the  carriers  upon  a proportionate 
basis.  Rates  to  points  intermediate  between 
Augusta  and  Atlanta  are  combination  rates 
made  up  of  rates  to  the  terminal  points  with 
locals  added.  Charges  to  these  intermediate 
points  are  based  as  follows:  Greensboro  and 
Madison  on  the  Augusta  rate;  Social  Circle, 
classes  1 and  B on  Atlanta;  Class  8,  4,  5,  6,  A, 
C,  D,  E,  H & F on  Augusta;  class  2 on  either 
Augusta  or  Atlanta;  Covington;  Classes  1,  2, 
8,  A & B,  on  Atlanta  the  others  on  Augusta; 
Conyers,  Classes  1,  2,  3,  4,  A,  B & H,  on  At- 
lanta; Classes  6,  C,  D,  E and  F,  on  Augusta, 
and  Class  3,  on  either;  Stone  Mountain,  Classes 
D & F on  Augusta,  Class  C,  on  either,  and  the 
other  Classes  on  Atlanta. 

When  rates  are  based  on  Atlanta,  they  con- 
sist, of  the  charge  through  the  point  of  desti- 
nation to  Atlanta,  plus  the  local  back.  The 
following  table  shows  the  rates: 
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From  New  York,  Philadelphia,  etc.  via  Charleston  to  Georgia 
Railroad  Stations. 


Classes. 

1 

2 

3 

4 

5 

8 

A 

B 

C 

D 

E 

H 

F 

Augusta. .. 

.96 

1 .81 

' .70 

58 

47 

37 

28 

42 

31 X 

31 

43 

54 

|61 

Greensboro 

1.37 

1.18 

1.02 

87 

69 

54 

45 

59 

42J^ 

41 

65 

83 

>82)4 

Madison 

1.44 

1 1.23 

1.07 

89 

71 

56 

47 

60 

43 

42 

67 

85 

84 

Social  Circle 

1.44 

1 1.25 

1.09 

90 

72 

57 

48 

61 

43)4 

42)4 

68 

86 

!85 

Covington  

1.41 

1 22 

1.08 

91 

73 

58 

48 

60 

44 

43 

69 

87 

86 

Conyers 

1.38 

L19 

1.05 

90 

74 

59 

47 

59 

44)4 

43 

70 

85 

87)4 

Stone  Mountain. 

1.32 

1.14 

1.01185 

71 

:58 

45 

57 

47 

44 

80 

89  L> 

Atlanta 

1.14 

.98 

.86 

78 

60 

49 

36 

48 

40 

39 

58 

68 

78 

Local  Rates  on  Georgia  R.  R.  From  Augusta. 


To 

g 

Classes. 

1 

1 

2 

3 

4 

5 

6 

A 

B 

C 

D 

E 

F 

Greensboro 

83 

41 

37 

32 

29 

22 

17 

17 

17 

11 

10 

22 

2U 

Madison 

103 

48 

42 

37 

31 

24 

19 

19 

19 

111 

11 

24 

23 

Social  C 

119 

51 

44 

39 

32 

25 

20 

20 

20 

12 

111 

25 

24 

Covington.. 

130 

54 

46 

41 

33 

26 

21 

21 

21 

m 

12' 

26 

25 

Conyers 

140 

57 

48 

43 

34 

27 

22 

22 

22 

13 

121 

261 

Stone  Mt 

155 

62 

52 

46 

36 

29 

24 

24 

24 

141 

13" 

29 

28) 

Atlanta 

171 

64 

54 

47 

37 

30 

25 

25 

25 

151 

141 

|30 

31 

The  evidence  does  not  show  how  rates  to 
Atlanta  are  divided  between  the  carriers  over 
this  route.  The  Commission  lias  reason  to  be- 
lieve, however,  that  these  rates  are  divided 
upon  a mileage  basis,  the  Clyde  line  being  al- 
lowed 250  miles  for  the  distance  to  Charleston. 
On  the  basis  of  such  mileage  the  divisions  of 
the  rate  to  Atlanta,  $1.14  first  class,  would  be 
about  51  cents  for  the  Clyde  line’s  250  miles  to 
Charleston;  29  cents  for  the  South  Carolina 
road’s  137  miles  to  Augusta,  and  34  cents  for 
the  Georgia  road’s  171  miles  to  Atlanta. 

The  rates  per  ton  per  mile  to  the  Georgia 
railroad  stations  from  Augusta  on  the  high 
est  and  lowest  class  rates,  are  as  follows. 


Class  1. 

Class  D. 

Greensboro 

9.88  cents 

2 A ents 

Madison 

2.14  “ 

Social  Circle 

....  8.57  “ 

1.9 

Covington. 

....  8.30  “ 

1.8 

Conyers 

....  8.14  “ 

1 .7  “ 

Stone  Mountain 

....  8.00  “ 

1 .6  “ 

Atlanta 

7.49  “ 

1.7  “ 

The  through  first  class  rate,  rail  or  water 
and  rail,  from  New  York  to  Chattanooga  is 
$1.14,  the  same  as  the  water  and  rail  rate  to 
Atlanta,  and  is  in  effect  over  all  routes.  The 
first  class  all  rail  rate  to  Atlanta  is  $1 .22.  wa- 
ter and  rail  $1.14;  to  Augusta  the  all  rail  rate 
is ’>$1.04  and  by  water  and  rail  it  is  96  cents. 
But  the  first  class  rate  to  Augusta  or  Atlanta 
from  Cincinnati  is  $1.07,  while  to  Chat- 
tanooga it  is  76  cents.  From  Baltimore  to 
Augusta  the  all  rail  charge  is  97  cents,  while 
the  water  and  rail  rate  is  89  cents;  to  Atlanta 
the  water  and  rail  rate  is  $1.07  and  by  all  rail 
it  is  $1.15.  Rates  on  the  other  classes  are  sim- 
ilarly adjusted.  A full  statement  of  through 
rates  to  various  important  basing  points  from 
New  York,  Baltimore  and  Cincinnati  is  here- 
inafter set  forth. 

10.  Of  the  intermediate  points  mentioned, 
namely  Greensboro,  Madison,  Social  Circle, 
Conyers,  Covington  and  Stone  Mountain,  only 
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two,  Madison  and  Social  Circle,  are  junction 
points.  At  Madison  the  Georgia  Railroad  con- 
nects with  the  branch  of  the  Richmond  & 
Danville  running  between  Macon  and  Lula  on 
the  Atlanta  & Charlotte  Division  of  the  main 
line.  The  distance  from  Lulu  to  Madison  is  72 
miles;  the  distance  from  Lula  to  Atlanta  by 
the  Richmond  & Danville  is  66  miles;  practi- 
cally the  same  distance.  At  Social  Circle  the 
Georgia  Railroad  connects  with  the  Gainesville, 
Jefferson  & Southern  Railroad  which  extends 
from  Social  Circle  to  Gainesville,  a distance  of 
52  miles,  where  it  connects  with  the  Atlanta  <fc 
j Charlotte  division  of  the  Richmond  & Dan- 
ville line.  The  distance  from  Atlanta  to  Gaines- 
ville by  the  Richmond  & Danville  is  53  miles, 
about  the  same  as  from  Social  Circle  to  Gaines- 
ville. The  first  class  water  and  rail  rate  from 
New  York  to  Madison  or  Social  Circle  is  $1.44 
as  against  $ 1 .1 4 to  Atlanta.  The  fact  that  dif- 
ferent lines  run  to  these  two  points  has  not 
compelled  reductions  in  rates  thereto, 4but  it 
was  stated  in  evidence  that  the  fact  of  direct 
railroad  connection  between  Madison  and  Ma- 
con would  soon  be  likely  to  cause  a lowering 
of  rates  to  Madison,  the  short  water  and  rail 
route  from  New  York  being  through  Bruns- 
wick and  Macon. 

11.  The  following  is  taken  from  the  report 
of  the  Georgia  Railroad  Company  to  the  Com- 
mission for  the  year  ending  June  30,  1891. 
The  report  states  in  regard  to  “Capital  Stock” 
as  follows:  “The  franchise  owned  by  the  les- 

see organization  is  not  capitalized.  Said  fran- 
chise is  a lease  of  the  Georgia  R.  R.  and  branches 
(not  including  Banking  Department)  for  a peri- 
od of  99  years  from  and  after  April  1,  1881,  at 
a rental  of  $600,000.00  per  annum  payable  by 
the  lessee  organization,  $300,000.00  on  April 
1,  and  $300,000.00  on  October  1,  in  each  year.” 
It  has  no  “Funded  Debt.”  Its  “Current  Lia- 
bilities” are  $835,223.35  which  includes  $600,- 
976.47  which  is  designated  as  “ Ownership 
Debt,”  and  is  explained  by  a foot-note.  “The 
owners  of  the  lease  have  advanced  to  the  les- 
see organization.”  The  “Cost of  Road,  Equip- 
ment, and  Permanent  Improvements”  is  re- 
ported by  the  lessor  organization.  How- 
ever, the  lessee  expended  during  the  year  in 
improvements  which  it  included  in  “Operat- 
ing Expenses,”  $185,399.79.  The  “Gross 
j Earnings  from  Operation”  were  $1,905,159.94. 
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“Opeiating  Expenses”  $1,236,796.65.  “In- 
come from  Operation”  $668,363.29.  “ In- 

come from  other  Sources”  $60,618.00.  “Total 
Income”  $728,981.29.  From  this  “Total  In- 
come” there  was  paid  as  “Deductions  from 
Income”  $610,302.42  of  which  $600,000.00  was 
on  account  of  rental  paid  for  the  use  of  the 
road.  This  leaves  the  “Net  Income”  $118,- 
678.87,  which  was  carried  to  “Surplus  from 
Operations  of  Year  ending  June  30,  1891.” 
On  June  30,  1890,  there  was  a “Deficit  ” of 
$484,479.47  which  would  leave  the  “Deficit  on 
June  30,  1891,”  $365,800.60.  The  “Freight 
Revenue”  was  $1,291,732.69,  from  which  there 
were  repayments  on  account  of  “Overcharge 
to  Shippers”  and  “Other  Repayments”  of  $16,- 
751,20,  which  leaves  the  “Total  Freight  Rev- 
enue” $1,274,981.49.  The  road  also  received 
other  freight  earnings  on  account  of  “Stock 
Yards,”  “Elevators,”  and  “Other  Items,” 
$538.90,  making  its  “Total  Freight  Earnings” 
$1,275,520.39. 

The  total  “Assets”  shown  in  the  “Compara- 
tive General  Balance  Sheet,”  including  the 
“Cash  and  Current  Assets,”  “Materials  and 
Supplies,”  and  “Profit  and  Loss”  (deficit),  were 
$963,150.70.  The  “Liabilities,”  in  addition  to 
the  “ Current  Liabilities”  heretofore  ref ei  red 
to,  were  “Agents’  Deposits”  $20,900.00,  and 
■*  ‘Annual  Inventory”  $107,027.35. 

Referring  to  the  “Freight  Traffic”  of  this 
road,  it  appears  that  the  “Number  of  tons 
carried  of  freight  earning  revenue”  was  669,- 
784.  The  “Number  of  tons  carried  one  mile” 
was  90,370,108,  which  indicates  that  the  “Aver- 
age distance  haul  of  one  ton”  was  135  miles. 
The  “Average  receipts  per  ton  per  mile”  were 
.01,411  cents;  the  “Estimated  cost  of  carrying 
one  ton  per  mile”  was  .00,935  cents.  Of  the 
"“Number  of  Tons  carried  of  freight  earning 
revenue,”  it  appears  that  180,730  tons  origi- 
nated on  this  road  and  489,054  tons  were 
“Received  from  Connecting  Roads  and  other 
Cairiers.” 

Case  No.  325. 

12.  In  this  case  the  transportation  involved 
is  from  Cincinnati  and  other  Ohio  river  points 
over  the  Cincinnati,  New  Orleans  & Texas 
Pacific  to  Chattanooga,  or  else  to  the  same 
point  on  the  Louisville  & Nashville  and 
Nashville,  Chattanooga  & St.  Louis  roads,  and 
from  Chattanooga  to  Atlanta  by  either  the 
East  Tennessee  or  the  Western  <fc  Atlantic;  from 
Atlanta  the  traffic  goes  to  the  several  destina- 
tions on  the  lines  of  the  Atlanta  & West  Point 
and  Western  Railway  of  Alabama,  to  wit, 
Grant ville,  Hogans ville,  La  Grange,  West 
Point  and  Shorters,  shorter  distance  points  to 
which  rates  are  complained  of  and  Opelika  and 
Montgomery,  the  longer  distance  points, 
Opelika  being  nearer,  however,  than  Shorters 
to  Atlanta. 
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This  route  will  be  called  the  Atlanta  & West 
Point  All-Rail  Route,  and  is  shown  below: 

The  Atlanta  & West  Point  All-Rail 
Route. 


0 

1 


n 
-< 

Traffic  is  carried  under  through  bills  to  the 
several  destinations,  but  the  Nashville,  Chat- 
tanooga & Sr.  Louis  does  not  participate  in 
traffic  to  points  between  Montgomery  and 
West  Point  except  on  consignments  from  points 
on  the  Ohio  river  below  Henderson,  and  such 
consignments  probably  go  via  the  Louisville  & 
Nashville  from  Nashville  and  through  Mont- 
gomery instead  of  Atlanta;  but  freight  from 
any  other  Ohio  river  point  for  stations  on  the 
Atlanta  & West  Point,  including  West  Point, 
may  go  over  its  line  through  Chattanooga  and 
be  forwarded  via  Atlanta.  Therefore  traffic 
from  points  below  Henderson  to  points  on  the 
Western  Railway  of  Alabama,  except  West 
Point,  going  over  the  N.  C.  & St.  L.  does  not 
pass  through  the  intermediate  points  above 
named,  and  such  points  are  longer  instead  of 
shorter  distance  points  as  to  traffic  so  shipped 
and  routed. 
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The  Louisville  & Nashville  operates  its  own 
lines  from  Cincinnati,  Louisville,  Owensboro, 
Evansville,  Henderson  and  other  points  on  the 
Ohio  river  through  Nashville,  Decatur,  and 
Birmingham  to  Montgomery,  and  freights  from 
those  points  consigned  over  its  road  for  Mont- 
gomery and  points  on  the  Western  Railway  of 
Alabama,  are  carried  over  this  line  instead  of 
the  route  through  Chattanooga  and  Atlanta 
mentioned  in  the  complaint,  but  it  does  send 
traffic  by  the  route  complained  of  to  Atlanta  & 
West  Point  stations  east  of  West  Point.  West 
Point  freight  goes  over  the  Montgomery  route 
unless  directed  to  be  forwarded  via  Atlanta. 
The  distance  from  Cincinnati  to  Montgomery 
by’ the  Louisville  & Nashville  is  600  miles; 
by  the  Atlanta  & West  Point  route  it  is  649 
miles;  but  the  shortest  distance  to  Montgomery 
from  Cincinnati  is  by  the  Cincinnati,  New  Or- 
leans & Texas  Pacific  to  Birmingham,  478 
miles,  and  the  Louisville  & Nashville  from 
that  point  to  Montgomery  96  miles;  total  574 
miles.  Montgomery  can  therefore  be  reached 
from  Cincinnati  and  other  Ohio  river  points 
over  shorter  routes  than  the  one  involved  in 
this  controversy. 

The  Louisville  & Nashville  connects  at  Bir- 
mingham with  the  Columbus  & Western  Rail- 
road, operated  by  the  Central  of  Georgia,  and 
extending  from  that  point  to  Opelika  and  Col- 
umbus. The  distance  from  Cincinnati  to  Bir- 
mingham by  the  Louisville  & Nashville  is  504 
miles,  and  from  Birmingham  to  Opelika  by 
the  Columbus  & Western,  it  is  128  miles,  a 
total  of  632  miles.  The  distance  from  Cincin- 
nati to  Opelika  by  the  Atlanta  route  is  583 
miles;  by  the  Louisville  & Nashville  to  Mont- 
gomery and  Western  of  Alabama,  it  is  666 
miles;  and  by  the  Cincinnati,  New  Orleans  & 
Texas  Pacific  through  Montgomery  it  is  640 
miles.  The  Cincinnati.  New  Orleans  & Texas 
Pacific  is  the  shortline  toBirminghamfrom  Cin- 
cinnati, being  478  miles,  and  in  connection  with 
the  Columbus  & Western  Opelika  is  606  miles 
from  Cincinnati  by  this  route.  The  distance 
from  Montgomery  to  Shorters,  one  of  the 
shorter  distance  points  mentioned  in  the  com- 
plaint, is  23  miles,  and  the  mileage  from  Cin- 
cinnati to  Shorters  via  Montgomery  is  only  597 
miles,  while  via  Atlanta  it  is  626  miles.  The 
evidence  does  not  show  how  the  Cincinnati, 
New  Orleans  & Texas  Pacific  routes  its  traffic 
to  stations  on  the  Western  Railway  of  Ala- 
bama between  Montgomery  and  West  Point. 


The  shortest  distance  from  Cincinnati  to  West 
Point  is  by  the  Atlanta  route,  561  miles,  and 
the  bulk  of  freight  for  that  point  may  go  that 
way  when  shipped  over  the  Cincinnati,  New 
Orleans  & Texas  Pacific. 

13.  Montgomery  is  situate  upon  the  Ala- 
bama river  which  empties  into  Mobile  Bay. 
There  is  possible  direct  water  communication 
between  points  on  the  Ohio  river  and  Mont- 
gomery, and  some  water  competition  on 
freight  from  Western  and  Ohio  river  poiuts 
has  existed  for  six  or  seven  years.  The  all 
water  competition  was  not  shown  to  be  active 
under  railroad  rates  now  in  effect.  The  Mo- 
bile & Ohio  Railroad  carries  freight  from  St. 
Louis  to  Mobile  at  the  prevailing  low  rate,  and 
this  can  come  up  the  river  to  Montgomery. 

Two  lines  of  steamers  run  up  the  Alabama 
river  from  Mobile.  There  is  water  transporta- 
tion of  freights  from  eastern  points  to  Mobile 
also,  one  line  being  the  New  York  & Mobile 
Steamship  Company.  No  water  route  extends 
to  Opelika,  but  the  Apalachicola  and  Chat- 
tahoochee rivers  are  navigable  from  Apala- 
chicola up  to  Columbus  except  during  a por- 
tion of  the  summer.  It  was  not  shown,  how- 
ever, that  this  route  is  much  used  except  for 
lumber  ships,  or  that  it  can  be  extensively  em- 
ployed by  all  vessels  until  the  channel  is  ma- 
terially improved.  Columbus  is  29  miles  from 
Opelika,  and  connected  therewith  by  the 
Columbus  & Western  road,  operated  by  the 
Central  of  Georgia.  There  is  competition  by 
eastern  cities,  as  Baltimore,  Philadelphia,  New 
York  and  Boston  over  all  rail  and  water  and 
rail  lines  through  South  Atlantic  ports  for  the 
sale  of  traffic  in  Montgomery,  Opelika,  and  all 
points  in  Georgia  and  Alabama  territory. 

14.  Rates  to  West  Point,  Opelika  and  Mont- 
gomery are  divided  between  the  carriers  upon 
an  agreed  basis,  but  those  in  effect  to  Grant- 
ville,  Hogansville,  La  Grange  and  Shorters  are 
found  by  the  addition  of  locals  and  rates  to 
Atlanta,  Montgomery  or  Opelika,  whichever 
gives  the  lowest  combination.  Opelika  rates 
are  adjusted  with  reference  to  Montgomery 
rates,  and  West  Point  rates  are  based  upon 
either  Montgomery  or  Opelika,  whichever 
gives  the  lowest  rates,  but  West  Point  rates 
are  the  subject  of  agreement  between  the  lines. 

The  following  table  shows  rates  from  Cin- 
cinnati, O.,  to  stations  on  the  Atlanta  & West 
Point  and  Western  Railway  of  Alabama: 


Rates  from  Cincinnati , O.,  to  Stations  on  Atlanta  & West  Point  Railroad  and.  Western 

Railway  of  Alabama. 


Cincinnati,  O.,  to 

Atlanta  & West  Classes.  Per 

Point  R.  R. 

Miles  1 2 3 4 56ABCDEH  F 

Atlanta,  474  1.07  .92  .81  .68  .57  .46  .28  .35  .28  .24  .48  .53  .48 

Grantville,  525  1.40  1.2H  1.08*  .92  .76  .60*  .42*  .49*  .37  .32  .68  .77  .65* 

Hogansville,  532  1.4a*  1.25  1.10*  .94*  .77  .61*  .43*  .50*  .37  .32*  .69  .79*  .66 

La°Grange,  545  1.46*  1.28*  1.13  .96*  .78  .62*  .44*  .51*  .37*  .33  .70  .81*  .67 

West  Point,  561  1.35  1.18  1.05  .88  .73  .59  .41  .50  .38  .33*  .68  .65  .68 


4 Inter  S. 


1892. 


Trammell  v.  Clyde  Steamship  Co.  et  al. 


131 


Western  Ry.  of 
Alabama. 


Opelika, 

583 

1.17 

1.02 

.91 

.76 

.63 

.52 

.32 

.38 

.31 

.27 

.54 

.58 

.54 

Shorters, 

626 

1.36 

1.28 

1.12 

.91 

.76 

.60 

.45 

.48 

.39 

.32 

.70 

.57 

.72 

Montgomery, 

649 

1.08 

1.02 

.88 

.71 

.59 

.47 

.32 

.33 

.26 

.22 

.52 

.37 

.44 

(See  analysis  of  mileage  to  Sborters  and  Opelika  above  set  forth). 


Rates  as  above  taken  from  Louisville  and  Nashville,  S.  E.,  No.  20,  effective  March  16,  1892, 
and  Louisville  Tariff  of  Arb.  No.  012,  S.  E.,  January  12,  1892. 

How  the  Rates  a/re  Made. 
d 
P 

3 Classes. 

o 

S-l 


§ 

1 

2 

3 

4 

5 

6 

A 

B 

C 

D 

E 

H 

F 

Grantville,  local 

51 

.33 

.29* 

.27* 

.24 

.20 

.14* 

.14* 

.14* 

.9 

.8 

.20 

.24 

.17* 

Atlanta,  through 

1.07 

.92 

.81 

.68 

.56 

.46 

.28 

.35 

.28 

.24 

.48 

.53 

.48 

Grantville,  through 

1.40 

1.21* 

1.08* 

.92 

.76 

.60* 

.42* 

.49* 

.37 

.32 

.68 

.77 

.65* 

Hogansville,  loc. 

58 

.36* 

.33 

.29* 

.26* 

.21 

.15* 

.15* 

.15* 

.9 

.8* 

.21 

.26* 

.18 

Atlanta,  through 

1.07 

.92 

.81 

.68 

.56 

.46 

.28 

.35 

.28 

.24 

.48 

.53 

.48 

Hogansville,  thro’ 

1.43* 

1.25 

1.10* 

.94* 

.77 

• 61* 

cc 

.50* 

.37 

.32* 

.69 

.79* 

.66 

La  Grange,  local 

71 

.39* 

.36* 

.32 

.28* 

.22 

.16* 

.16* 

,16£ 

. 9* 

.9 

.22 

.28* 

.19 

Atlanta,  through 

1.07 

.92 

.81 

.68 

.56 

.46 

.28 

.35 

.28 

.24 

.48 

.53 

.48 

La  Grange,  through 

1.46* 

1.28 

1.13 

.96* 

.78 

.62* 

.44* 

.51* 

.37* 

.33 

.70 

.81* 

.67 

West  Point,  thro’ 

87 

1.35 

1.18 

1.05 

.88 

.73 

.59 

.41 

.50 

.38 

.33* 

.68 

.65 

.68 

Opelika,  through 

109 

1.17 

1.02 

.91 

.76 

.63 

.52 

.32 

.38 

.31 

.27 

.54 

.58 

.54 

Shorters,  local 

152 

.28 

.26 

.24 

.20 

.17 

.13 

.13 

.15 

.13 

.10 

.18 

.20 

.28 

Montgomery  thro’ 

175 

1.08 

1.02 

.88 

.71 

.59 

.47 

.32 

.33 

.26 

.22 

.52 

.37 

.44 

Shorters,  through 

1.36 

1.28 

1.12 

.91 

.76 

.60 

.45 

.48 

.39 

.32 

.70 

.57 

.72 

Montgomery,  thro’ 

175 

1.08 

1.02 

.88 

.71 

.59 

.47 

.32 

.33 

.26 

.22 

.52 

.37 

.44 

Rates  as  above  taken  frojn  Louisville  & Nashville,  S.  D.,  No.  20,  effective  March  16,  1892, 
and  Louisville  Tariff  of  Arb.  No.  012,  S.  E.  effective  January  1st,  1892. 


The  following  statement  shows  the  rate  per 
ton  per  mile  on  the  highest  and  lowest  classes, 
according  to  the  shortest  mileage  over  any 
route  from  Cincinnati. 


To  Miles  Class  1.  cts.  Class  D.  cts. 

Atlanta.. 474  4.51  1.01 

Grant  ville. 525  5.33  1.22 

Hogansville  532  5.39  1.22 

La  Grange.. 545  5.38  1.21 

West  Point 561  4.81  1.19 

Opelika  583  4.01  0.93 

Shorters 597  4.55  1.07 

Montgomery 574  3.76  0.76 


Following  is  a statement  showing  the  rate 
per  ton  per  mile  to  local  stations  from  points 
on  which  rates  to  these  local  stations  are 
based  : 


Rate  per  Ton  per  Mile  of  Local  Rates. 


From  Atlanta, 

To  Class  1. 

Grantville 12.94  cents 

Hoeransville 12.58  “ 

La  Grange 11.12  “ 

From  Montgomery 
to 

Shorters,  24.35  “ 

4 Inter  S. 


Class  D. 
3.14  cents 
2.93  “ 
2.53  “ 


8.70  “ 


15.  The  Atlanta  & West  Point  and  Western 
Railway  of  Alabama  are  corporations  inde- 
pendent of  each  other,  but  for  purposes  of 
economy  the  roads  are  operated  under  one  set 
of  officers  and  the  same  crews,  cars  and  engines 
run  over  both  lines.  The  following  financial 
statements  are  made  up  from  reports  to  the 
Commission  of  these  companies  for  the  year 
ending  June  30,  1891: 

Atlanta  & West  Point  Railroad  Company: — 
The  “Capital  Stock”  of  this  road  was  $1,232,- 
200.00.  “Funded  Debt”  $1,232,200.00;  “Cur- 
rent Liabilities”  $95,067.78;  “Cost  of  Road, 
Equipment,  and  Permanent  Improvements” 
$2,464,400.00.  The  “ Cross  Earnings  from 
Operation”  were  $483,053.50;  “Operating 
Expenses”  $343,689.45;  “Income  from  Op- 
eration” $139,364.05.  There  was  paid  from 
this  as  “ Deductions  from  Income”  $86,878.32, 
leaving  “Net  Income”  $52,485.73.  There  was 
also  paid  a dividend  of  6 percent  on  Common 
| Stock  of  $73,932.00,  leaving  the  “ Deficit  from 
I Operations  of  Year  ending  June  30,  1891,” 
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$21,446.27.  There  was  a “Surplus  on  June 
30,  1890,”  of  $124,359.28,  which  would  make 
the  “Surplus  on  June  30,  1891,”  $102,913.01. 
The  “Freight  Revenue”  was  $274,651.80,  from 
which  there  was  repaid  as  “Overcharge  to 
Shippers”  $7,100.83,  which  leaves  the  “Total 
Freight  Revenue”  $267,550.97.  In  addition  to 
the  “ Cost  of  Road”  heretofore  referred  to,  the 
road  returns  in  its  “ Comparative  General 
Balance  Sheet”  as  “Assets,”  “ Cash  and  Cur- 
rent Assets”  $180,337.85;  “ Materials  and  Sup 
plies”  $17,642.94.  Its  only  “Liabilities”  in 
addition  to  the  “Capital  Stock,”  “Funded 
Debt”  and  “ Current  Liabilities”  hereinbefore 
referred  to,  are  the  “Profit  and  Loss”  (surplus), 
$102,913.01.  The  “ Grand  Total”  of  the  Bal- 
ance Sheet  is  $2,662,380.79. 

Referring'to  the  “Freight  Traffic,”  it  appears 
that  the  “Number  of  tons  carried  of  freight 
earning  revenue”  was  196,300.  The  “Number 
of  tons  carried  one  mile”  was  13,761,055,  which 
indicates  that  the  “ Average  distance  haul  of 
one  ton”  was  70  miles.  The  “Average  receipts 
per  ton  per  mile”  were  .01,944  cents;  the  “ Es- 
timated cost  of  carrying  one  ton  per  one  mile,” 
.01,245  cents.  Of  the  “Number  of  tons  carried 
of  freight  earning  revenue”  109,716  tons  orig- 
inated on  this  road  and  86,584  tons  were  “ Re- 
ceived from  Connecting  Roads  and  other  Car- 
riers.” 

Western  Railway  Company  of  Alabama: 
The  “Capital  Stock”  of  this  road  is  $3,000, - 
000.00;  “Funded  Debt”  $1,543,000.00;  “Cur- 
rent Liabilities”  $168,771.38.  The  “Cost  of 
Road,  Equipment  and  Permanent  Improve- 
ments” is  $4,548,000.00.  The  “ Gross  Earn- 
ings from  Operation”  were  $572,220.49;  “Op- 
erating Expenses”  $400,911.19,  which  leaves 
an  “Income  from  Operation”  of  $171,309.30. 
The  “Income  from  Other  Sources”  was 
$6,460.46,  making  the  “Total  Income” 
$177,769.76.  From  this  there  was  paid  as 
“Deductions  from  Income”  $137,617.31,  leav- 
ing the  “Net  Income”  $40,152.45,  which  was 
carried  to  “ Surplus  from  Operations  of  Year 
ending  June  30,  1891.”  The  “Surplus  on 
June  30,  1890,”  was  $47,990.40,  which  would 
make  the  “Surplus  on  June  30,  1891,” 
$88,142.85.  The  “Freight  Revenue”  was 
$340,802.21,  from  which  there  were  repay- 
ments on  account  of  “ Overcharge  to  Shippers” 
of  $5,499.29,  leaving  the  “ Total  Freight  Rev- 
enue” $335,302.92. 

Reference  to  the  “ Comparative  General 
Balance  Sheet,”  discloses  that  in  addition  to 
the  “ Cost  of  Road”  heretofore  referred  to,  the 
road  has  “Assets”  of  “Cash  and  Current 
Assets”  $204,792.87;  “ Materials  and  Supplies” 
$52,121.36,  making  the  “ Grand  Total”  of  the 
“General  Balance  Sheet”  $4,799,914.23.  Its 
“Liabilities,”  in  addition  to  the  “Capital 
Stock,”  “Funded  Debt”  and  “ Current  Lia- 
bilities,” were  the  “Profit  and  Loss”  (surplus), , 
4 Inter  S. 


$88,142.85.  Reference  to  the  “Freight  Traffic” 
shows  that  the  “Number  of  tons  carried  of 
freight  earnings  revenue”  was  320,428.  The 
“ Number  of  tons  carried  one  mile”  was 
20,323,159,  which  shows  that  the  “Average 
distance  haul  of  one  ton”  was  63  miles.  The 
“Average  receipts  per  ton  per  mile”  were 
.01,650  cents,  and  the  “Estimated  cost  of 
carrying  one  ton  one  mile”  was  .01,061  cents. 
Of  the  “Number  of  tons  carried  of  freight 
earning  revenue,”  148,474  tons  originated  on 
this  road,  and  171,954  tons  were  “Received 
from  Connecting  Roads  and  other  Carriers.” 


Case  No.  315. 

16.  This  was  the  next  case  heard,  and  the 
route  is  a water  and  rail  line  from  New  York 
and  other  North  Atlantic  ports  by  steamships 
of  the  Ocean  Steamship  Company  to  Savannah, 
which  delivers  to  the  Central  Railroad  of 
Georgia  for  carriage  to  points  on  its  South- 
western Division  beginning  at  Macon.  The 
points  involved  are  situate  on  two  terminating 
roads  both  in  the  same  division  of  the  Central 
of  Georgia  system.  These  points  are,  1,  Ever- 
ett’s, Butler,  Geneva  and  Schatulga,  shorter 
distance  points,  and  Columbus,  the  longer 
distance  point,  2,  Smithville,  Dawson  and 
Cuthbert,  shorter  distance  points,  and  George- 
town, the  longer  distance  point.  These  ter- 
minal roads  will  hereinafter  be  called  the 
Columbus  Branch  and  the  Georgetown  Branch, 
respectively.  A drawing  of  this  route  is  here 
given  under  the  title  of: 

The  Macon-Columbus-Georgetown  Part 
Water  Route. 
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The  Central  Railroad  of  Georgia  has  close 
traffic  relations  with  the  Ocean  Steamship  line. 
Traffic  over  this  route  is  carried  under  through 
bills  to  the  several  destinations. 

17.  Rates  to  the  shorter  and  longer  distance 
points  are  straight  rates  and  are  not  based  on 
a combination  of  rates  to  and  from  basing 
points.  The  highest  first  class  rate  to  any 
point  is  $1.31  and  the  lowest  is  $1.14,  except 
to  Macon,  $1.09,  and  Albany,  which  takes  the 
Macon  rate.  Macon  is  a shorter  distance  from 
New  York  than  any  of  the  stations  on  this 
division,  and  Albany  is  not  “on  the  same  line” 
with  the  shorter  and  longer  distance  points 
directly  involved  in  this  case.  The  table  shown 
below  sets  forth  the  rates  to  various  points  on 
this  division,  but  as  above  stated  rates  are 
complained  of  only  to  Everett’s,  Butler,  Geneva 
and  Schatulga  on  the  Columbus  Branch,  and 
Smithville,  Dawson  aud  Cuthbert  on  the 
Georgetown  Branch. 


19.  There  is  possible  competition  to  Colum- 
bus and  Eufaula  from  New  York  by  steam- 
ship to  Jacksonville,  rail  to  the  Chattahoochee 
river,  and  steamer  up  that  river  to  Eufaula 
and  Columbus,  or  by  water  all  the  way  if  a 
line  were  established,  but  under  present  rates 
and  navigable  conditions  the  river  route  is  not 
a dangerous  competitor.  The  various  lines 
all-rail  and  water  and  rail,  which  penetrate 
this  territory  are  competitors  for  the  carrying 
trade,  but  the  Central’system  controls  the  rates 
to  Eufaula  and  Columbus,  in  a large  degree, 
except  by  the  river. 

20.  For  the  year  ending  June  30,  1890: 
The  “Average  receipts  per  ton  per  mile”  of  the 
Central  of  Georgia  Railroad  System  was  .01,902 
cents,  and  the  “Estimated  cost  of  carrying  one 
ton  one  mile”  a was  .01,428  cents,  .00,474  cents, 
nearly  half  a cent  less  than  the  rate  received. 
Its  “Net  Income  ” was  $1,026,597.66,  from 
which  was  paid  an  8 per  cent  dividend  on 


/Statement  showing  Class  Rates  from  New  York,  N.  Y.,  Philadelphia , Pa.,  etc.,  to  the  following 
stations  on  the  Southwestern  Division  of  the  Central  Railroad  of  Georgia,  January  20, 1892. 


Distance  from 
Macon,  Ga., 

Miles.  1 . 

2. 

3. 

4. 

5. 

6. 

A. 

B. 

C. 

D. 

E. 

H. 

Per  Bbl- 
F. 

To 

Everett’s 

36  .131 

.111 

.98 

.82 

.67 

.56 

.46 

.52 

.40 

.37 

.67 

.78 

.754 

Butler, 

50  .131 

.111 

.98 

.83 

.69 

.56 

.46 

.53 

.41 

.38 

.67 

.78 

.78 

Geneva, 

70  .131 

.111 

.98 

.83 

.69 

.56 

.46 

.54 

.42 

.39 

.67 

.78 

.80 

Schatulga, 

91  .131 

.111 

.98 

.83 

.69 

.56 

.46 

.55 

.43 

.40  .67 

.78 

.82 

Columbus, 

100  .114 

. 98 

.86 

.73 

.60 

.49 

.36 

.48 

.40 

.39 

.58 

.68 

.78 

To  Macon 

.109 

. 96 

.83 

.70 

.59 

.48 

.34 

.47 

.35 

.34  .52 

.60 

.58 

Fort  Valley, 

29  .114 

. 98 

.86 

.73 

.60 

.49 

.36 

.48 

.40 

.37 

.58 

.68 

.75| 

Marsh’v. 

37  .114 

. 98 

.88 

.73 

.60 

.49 

.36 

.48 

.40 

.37 

.58 

.68 

.754 

Montezuma, 

49  .114 

. 98 

.86 

.73 

.60 

.49 

.36 

.48 

.40 

.38 

.58 

.68 

.78 

Americus, 

71  .114 

. 98 

.86 

.73 

.60 

.49 

.36 

.48 

.40 

.39  .58 

.68 

.78 

Leesburgh, 

96  .131 

.111 

.98 

.83 

.69 

.56 

.46 

.55 

.41 

.40 

.67 

.78 

.81 

Albany, 

107  .109 

. 96 

.83 

.70 

.59 

.48 

.34 

.47 

.35 

.34 

.52 

.60 

.68 

Smithville, 

83  .131 

.111 

.98 

.83 

.69 

.56 

.46 

.55 

.41 

.39  .67 

.78 

.80 

Dawson, 

98  .131 

.111 

.98 

.83 

.69 

.56 

.46 

.55 

.42 

.40  .67 

.78 

.81 

Cuthbert, 

118  .131 

.111 

.98 

.83 

.69 

.56 

.46 

.56 

.42 

.39 

.67 

.78 

.82 

Georgetown, 

141  .114 

. 98 

.86 

.73 

.60 

.49 

.36 

.48 

.40 

.39  .58 

.68 

.78 

At  Columbus  the  following  lines  center: 
The  Central  of  Georgia,  Southwestern  'Divis- 
ion, and  The  Columbus  & Western  Divis- 
ion, which  runs  to  Birmingham ; Georgia 
Midland  & Gulf  to  McDonough,  Columbus 
Southern  to  Albany,  Columbus  & Rome  to 
Greenville,  and  Mobile  and  Girard  to  Sea- 
right,  the  two  latter  being  also  a part  of  the 
Central  of  Georgia  system.  Georgetown  is 
the  first  station  east  and  two  miles  from  Eu- 
faula, the  terminus  of  the  Georgetown  branch, 
and  takes  Eufaula  rates.  The  Montgomery 
& Eufaula  division  of  the  Central  of  Georgia 
extends  from  Eufaula  to  Montgomery.  Ever- 
ett’s, Butler  and  Schatulga  have  no  railroad 
communication  except  the  Central  of  Georgia. 
Smithville  is  the  junction  of  the  Albany  and 
Eufaula,  or  Georgetown,  branches.  Dawson 
has  connection  between  the  Central  of  Georgia 
and  Columbus  Southern.  Cuthbert  is  the 
junction  of  the  Georgetown  road  with  a 
branch  for  Fort  Gaines. 

4 Inter  S. 


$7,500,000,  the  entire  “Capital  Stock,”  amount- 
ing to  $600,000  and  the  balance  $426,597.66 
was  carried  to  the  “surplus”  account,  which 
on  June  30,  1890,  was  $950,113.22.  The 
“Number  of  tons  carried  of  freight  earning 
revenue”  was  1,705,683,  of  which  944,521 
tons  originated  on  the  road,  and  761,162 
tons  were  “Received  from  Connecting  Roads 
and  other  Carriers.  ” This  report  is  based  on  an 
operated  mileage  of  1,317.46  miles.  The  re- 
port was  made  by  the  “Central  Rail  road  and 
Banking  Company  of  Georgia.” 

Case  No.  316. 

21.  This  is  an  all  rail  route  from  Cincinnati 
and  Ohio  river  points  over  the  Cincinnati, 
New  Orleans  & Texas  Pacific  Railway  to 
Chattanooga,  the  East  Tennessee,  Virginia  & 
Georgia  to  Atlanta  and  the  Atlanta  Division  of 
the  Central  Railroad  of  Georgia  to  the  points 
I of  consignment  mentioned  in  the  complaint  as 
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Jonesboro,  Hampton,  Griffin,  Barnesville  and 
Forsyth,  intermediate  stations,  and  Macon  the 
terminus,  to  which,  though  a longer  distance, 
lower  rates  are  charged  than  to  the  shorter  dis- 
tance points  mentioned.  This  route  is  here 
termed  the  Atlanta-Macon  All  Rail  Route,  and 
is  as  follows: 

Atlanta-Macon  All  Rail  Route. 


bills  of  lading  to  the  various  destinations  named 
above.  By  this  line  Atlanta  is  488  miles  from 
Cincinnati  and  103  miles  from  Macon,  making 
the  distance  to  Macon  from  Cincinnati  591 
miles.  There  is  no  water  route  to  Macon,  but 
the  same  strong  competition  exists  between 
carriers  and  markets  for  the  Macon  as  for  the 
Atlanta  trade. 

22.  The  same  rates  are  in  effect  to  both  At- 
lanta and  Macon  from  Cincinnati,  except  on 
classes  B,  C,  D,  E,  H and  F,  which  are  two 
cents  higher  to  Macon.  Some  of  the  rates  to 
intermediate  points  are  based  on  rates  to  At 
lanta  or  Macon,  plus  the  locals  therefrom,  es- 
pecially rates  on  the  higher  classes,  the  others 
are  straight  rates.  A table  of  these  rates  with 
distances  from  Cincinnati  is  here  given: 

Rates  taken  from  Cincinnati,  New  Orleans 
& Texas  Pacific  R.  R.  Supplement  No.  2. 


I Through  Tariff  No.  15,  effective  August  24, 
1891,  and  through  Freight  Tariff  No.  15  ef- 
fective April  16,  1891. 

The  rates  per  ton  per  mile  on  the  highest 
and  lowest  classes  are  as  follows: 


To  Class  1.  Class  D. 

Atlanta 4.38  Cents  .98  Cents 

Jonesboro  5.07  “ 1.18  “ 

Hampton 5.12  “ 1.19  “ 

Griffin 5.23  “ 1.20  “ 

Barnesville 5.07  “ 1.18  “ 

Forsyth 4.64  “ 1.13  “ 

Macon 3.62  “ 0.98  “ 


23.  Jonesboro,  Hampton  and  Forsyth  have 
no  other  railroad  service  than  that  afforded  by 
the  Central  of  Georgia  roads.  Griffin  has  rail- 
road connection  with  the  Georgia  Midland  and 
Gulf,  and  is  also  the  junction  of  the  Atlanta 
and  Chattanooga  divisions  of  the  Central  of 
Georgia.  The  distance  to  Griffin  from  Cin- 
cinnati over  the  C.  N.  O.  & T.  P.  to  Chatta- 
nooga and  the  Central  of  Georgia  from  Chat- 
tanooga is  534  miles,  only  3 miles  greater  than 
by  the  way  of  Atlanta.  Barnesville  is  the 
junction  of  the  Atlanta  Division  and  the  Up- 
son County  Branch,  a 16  mile  road  to  Thomas- 
town.  On  freights  from  New  York,  Phila- 
delphia & Boston,  Griffin  enjoys  the  Atlanta 
water  and  rail  rate  of  $1.14  first  class,  and  also 
the  Atlanta  water  and  rail  rate  from  Baltimore 
of  $1.07,  but  from  Cincinnati  its  first  class  rate 
is  as  above  stated  $1.39.  Macon  has  a rate  of 
$1.09  from  New  York,  and  $1.02  from  Balti- 
more. 


Case  No.  326. 

24.  This  case  was  heard  last  of  all,  but  as 
the  remaining  case  refers  only  to  one  com- 
modity, while  this,  like  the  others,  extends  to 
all  classes  of  freights,  the  facts  pertaining  to 
it  will  be  stated  now.  The  route  here  is  water 
and  rail  from  New  York  and  other  North  At- 
lantic ports  via  the  Clyde  Steamship  line  to 
Charleston,  the  South  Carolina  Railway  to 
Augusta,  the  Georgia  Railroad  to  Atlanta,  and 
the  Atlanta  & West  Point  and  Western  Rail- 
way of  Alabama  to  the  destinations  mentioned 
in  the  complaint,  which  are  Newnan,  Grant-  ' 
ville,  Hogansville,  La  Grange  and  West  Point, 
shorter  distance  stations  and  Opelika  the  longer 
distance  point.  This  route  is  distinguished  by 
the  name: 


From  Cincinnati,  O., 
Miles 


To  Atlanta 

488 

Ga. 

Jonesboro 

509 

ti 

Hampton 

520 

Griffin 

531 

Barnesville 

548 

Forsyth 

564 

Macon 

591 

ic 
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Classses,  rates  in 


1 

2 

3 

4 

5 

6 

107 

92 

81 

68 

56 

46 

129 

112 

99 

83 

69 

57 

133 

115 

102 

87 

71 

58 

139 

121 

107 

87 

72 

57 

139 

121 

107 

91 

75 

60 

131 

114 

101 

86 

70 

58 

107 

92 

81 

68 

56 

46 

per 

100 

pounds. 

Per 

bbl. 

A 

B 

C 

D 

E 

H 

F 

28 

35 

28 

24 

48 

53 

48 

39 

46 

35 

30 

61 

68 

614 

40 

47 

354 

31 

63 

72 

63 

42 

49 

364 

32 

66 

73 

654 

42 

50 

37 

324 

69 

78 

66" 

40 

48 

364 

32 

65 

73 

65 

28 

38 

33 

29 

50 

55 

58 
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“ The  Atlanta  & West  Point  Part  Water 
Route.” 


From  New  York,  N.  Y. 

Philadelphia,  Pa. 

1 2 

To  Atlanta  West  PoiDt  R.  R.  — 


Atlanta  Ga.  114  98 

Newnan  “ 131  111 

Grantville  “ 147  128 

Hogansville  “ 151  131 

La  Grange  “ 154  135 

West  Point  “ 142  124 

Western  R.  R.  of  Alabama. 

Opelika,  Ala.  114  98 


to  Augusta  by  the  South  Carolina  road.  The 
distance  from  Savannah  to  Opelika  by  the  Cen- 
tral of  Georgia  through  Macon  and  Columbus 
is  321  miles,  26  miles  less  than  the  distance  to 
Newnan,  the  first  shorter  distance  point,  over 
the  route  from  Charleston,  and  only  13  miles 
greater  than  the  distance  from  Charleston  to 
Atlanta.  The  Central  of  Georgia  route  Savan- 
nah to  Opelika  is  with  the  exception  of  the  29 
miles  from  Columbus,  wholly  in  the  state  of 
Georgia.  Freights  can  be  shipped  by  the  Cen- 
tral of  Georgia  from  Savannah  through  Ope- 
lika to  West  Point  and  La  Grange,  and  carried 
over  a less  distance  than  by  the  route  from 
Charleston  or  the  routes  from  Savannah 
through  Augusta  or  Atlanta.  It  is  only  6 
miles  farther  to  Hogansville  via  Savannah  and 
Opelika  than  from  Charleston;  only  20  miles 
greater  distance  to  Grantville,  and  but  44  miles 
farther  to  Newnan.  There  is  a still  shorter 
route  from  Savannah  to  Opelika,  namely  the 
Central  of  Georgia  to  Lyons,  75  miles,  the 
Savannah,  Americus  & Montgomery,  called 
the  Sam”  road,  to  Americus,  124  miles,  and 
the  Central  system  to  Opelika,  93  miles,  or  292 
miles  in  all.  It  is  a less  distance  by  this  route 
from*  Savannah  through  Opelika  to  all  the 
shorter  distance  stations  named  in  the  com- 
plaint, except  Newnan,  than  from  Charleston. 

From  the  port  of  Brunswick,  Ga.,  Opelika 
can  be  reached  by  the  Savannah,  Florida  & 
Western  to  Albany,  169  miles,  and  the  Central 


31asses,  Rates 

; in  cents 

Per 

per 

100  lbs. 

bbl. 

3 

4 

5 

6 

A 

B 

C 

D 

E 

H 

F 

86 

73 

60 

49 

36 

48 

40 

39 

58 

68 

78 

98 

83 

69 

56 

78 

14 

97 

80 

64 

94 

16 

100 

81 

65 

97 

18 

102 

82 

66 

99 

10 

93 

77 

62 

88 

86 

73 

60 

49 

36 

48 

40 

39 

58 

68 

78 

Rates  taken  from  Tariff  issued  by  R.  D. 
Carpenter,  Commissioner  of  Associated  Rail- 
ways of  Virginia  and  the  Carolinas  for  March, 
1892  (How  to  Ship). 

Rates  by  the  way  of  the  Ocean  Steamship 
line  to  Savannah  and  the  Central  of  Georgia 
and  connections  are  substantially  the  same. 

Except  Newnan,  the  stations  in  this  case 
were  considered  in  the  findings  under  Case  325, 
relating  to  traffic  from  Cincinnati  over  the  At- 
lanta & West  Point  all  rail  route. 

26.  The  distance  by  the  Central  of  Georgia 
from  Savannah  to  Atlanta  is  295  miles,  13 
miles  less  than  the  distance  from  Charleston  to 
Atlanta.  The  distance  from  Savannah  to 
Augusta  by  the  Central  of  Georgia  is  132  miles, 
5 miles  less  than  the  mileage  from  Charleston 
4ilNTER  S. 


of  Georgia  to  Opelika,  124  miles,  or  a distance 
of  298  miles  through.  It  is  nearer  from 
Brunswick  via  Opelika  to  all  the  shorter  dis- 
tance points  in  this  case,  except  Newnan,  than 
to  these  points  from  Charleston  via  Atlanta, 
and  it  is  only  21  miles  farther  to  Newnan 
from  Brunswick  than  from  Charleston. 

But  Savannah  traffic  can  also  reach  Newnan 
by  the  Central  of  Georgia  to  Griffin  and  its 
Chattanooga  division  over  a short  distance  of 
288  miles, 7 miles  less  than  the  distance  from  Sa- 
vannah to  Atlanta  and  20  miles  less  than  from 
Charleston  to  Atlanta.  Newnan  is  39  miles 
from  Atlanta,  and  therefore  the  mileage  from 
Charleston  to  Newnan  is  347  miles  as  against 
only  288  miles  from  Savannah. 
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Case  No.  324. 

27.  This  case  relates  to  rates  on  fertilizers 
from  Charleston  to  points  on  the  Atlanta  & 
West  Point  and  Western  Railway  of  Alabama. 
The  route  from  Charleston  is  all  rail  and  the 
same  as  the  rail  portion  of  the  route  in  Case 
No.  326.  The  destinations  are  also  the  same. 
This  route,  denominated  The  Atlanta  & West 
Point  Fertilizer  Route,  is  set  out  in  the  dia- 
gram below : 


“The  Atlanta  & West  Point  Fertilizer 
Route.” 


Traffic  is  shipped  under  through  bills  to  the 
various  points. 

28.  The  rates  and  distances  from  Charleston 
are  as  follows: 

Rates  on  Fertilizers  ftom  Charleston. 


To 

Distance 

Rate  per  ton 
Dollars. 

Rate  per  ton 
per  mile  Cts. 

Atlanta 

308 

3.14 

1.02 

Newnan.  ... 

347 

3.25 

0.93 

Grantville  .. 

359 

3.72 

1.04 

Hogansville 

366 

3.82 

1.04 

La  Grange  . . 

379 

3.89 

1.03 

West  Point. 

395 

3.70 

0.94 

Opelika 

417 

3.00 

0.72 

Montgomery 

483 

3.00 

0.62 

These  rates  are  the  same  as  those  in  effect 
from  Savannah  to  the  same  points  over  a route 
to  the  shorter  distance  points  mentioned  which 
may  be  wholly  within  the  state  of  Georgia, 
and  the  rates  from  Savannah  are  subject  to 
approval  by  the  Georgia  Railroad  Commission, 
the  complainant  in  this  case. 

The  fertilizer  rate  to  Newnan  where  com- 
petition in  carrying  exists  by  the  Central  of 
Georgia  is  only  11  cents  more  than  the  Atlanta 
rate,  while  to  Grantville  only  12  miles  farther 
from  Atlanta  it  is  58  cents  above  Atlanta  and 
47  cents  higher  than  the  rate  to  Newnan. 

29.  Fertilizers  are  low  grade  freight  and 
much  of  it  comes  by  water  to  South  Atlantic 
ports.  The  rail  rate  per  ton  on  fertilizers  to 
all  stations  beyond  Atlanta  on  the  Atlanta  & 
West  Point  road,  including  West  Point,  is  the 
same  from  Richmond,  West  Point,  Norfolk, 
Portsmouth  or  Pinners  Point,  namely,  $4.35 
per  ton,  and  it  is  $3.89  from  Wilmington,  the 
same  as  the  rate  from  Charleston  to  La  Grange 
and  West  Point.  The  rate  to  Opelika  from 
Wilmington  is  $3.89  and  from  the  other  ports 
it  is  $4.25  per  ton. 

31.  The  following  statements  show  rates  by 
all  rail  and  rail  and  water  routes  from  New 
York,  Baltimore  and  Cincinnati  to  the  more  im- 
portant basing  points  in  the  territory  under 
consideration. 


Statement  showing  Freight  Rates  on  Classified  Traffic  from  New  York,  Baltimore  and  Cincinnati  to 
various  Southern  points  named,  in  effect  at  the  present  time. 


Dis- 

tance, 

From 

To 

Route. 

Rates  in  cents  per  hundred  pounds. 

per 

bbL 

F 

1 I 

2 

3 

4 

5 

6 

A 

B 

C 

D 

E 

H 

8 

New  York  .. 

Chattanooga 

Rail  and  Water. 

114 

98 

86 

73 

60 

49 

36 

48 

40 

39 

58 

68 

78 

884 

New  York  .. 

Chattanooga 

All  Rail 

114 

98 

86 

73 

60 

49 

36 

48 

40 

39 

58 

68 

78 

New  York  .. 

Atlanta 

Rail  and  Water. 

114' 

98 

86 

73 

60 

49 

36 

48 

40 

39 

58 

68 

78 

5- 

New  York . . 

Atlanta 

All  Rail 

122 

104 

91 

77 

63 

51 

38 

50 

42 

41 

61 

72 

82 

New  York  .. 

Augusta 

Rail  arid  Water. 

96! 

81 

70 

58 

47 

37 

28 

42 

31* 

31 

43 

54 

61 

802 

New  York  .. 

Augusta 

All  Rail 

104 1 

87 

75 

62 

50 

39 

30 

44 

33* 

33 

46 

58 

e;5 

Baltimore... 

Atlanta 

Rail  and  Water. 

107 

92 

81 

68 

56 

46 

34 

45 

37 

36 

55 

65 

72 

688 

Baltimore  .. 

Atlanta . 

All  Rail 

115 1 

98 

86 

72 

59 

48 

36 

47 

39 

38 

58 

69 

76 

474 

Cincinnati  .. 

Atlanta 

107! 

92 

81 

68 

56 

46 

28 

35 

28 

24 

48 

53 

48 

Baltimore  .. 

Chattanooga 

Rail  and  Water. 

106 

90 

83 

70 

57 

46 

33 

45 

37 

36 

55 

65 

72 

659 

Baltimore  .. 

Chattanooga 

All  Rail. 

106 

90 

83 

70 

57 

46 

33 

45 

37 

36 

55 

65 

72 

336 

Cincinnati .. 

Chattanooga 

<0 

65 

57 

47 

40 

30 

20 

26 

23 

19 

34 

33 

38 

“ 

Baltimore  .. 

Augusta 

Rail  and  Water. 

89 

ih 

65 

53 

43 

34 

26 

39 

28* 

28 

40 

51 

59 

613 

Baltimore  _. 

Augusta 

All  Rail. 

97 

81 

70 

57 

46 

36 

28 

41 

30* 

30 

43 

55 

59 

645 

i Cincinnati . . 

Augusta 

107 

92 

81 

68 

56 

46 

28 

37 

30 

26 

50 

55 

52 

New  York  .. 

Macon 

Rail  and  Water. 

109 

96 

83 

70 

59 

48 

34 

47 

35 

34 

52 

60 

68 

927 

New  York  .. 

Macon  

All  Rail... 

117 

102 

88 

74 

62 

50 

36 

49 

37 

36 

55 

64 

72 

New  York  .. 

Birmingham. 

Rail  and  Water. 

114 

98 

86 

73 

60 

49 

36 

48 

40 

39 

58 

68 

78 

991 

New  York  .. 

Birmingham. 

All  Rail. 

114 

98 

86 

73 

60 

49 

36 

48 

40 

39 

58 

68 

78 

“ 

New  York .. 

Montgomery 

Rail  and  Water. 

114 

98 

86 

73 

60 

49 

36 

48 

40 

39 

58 

68 

78 

1052 

! New  York  .. 

Montgomery 

All  Rail 

114 

98 

86 

73 

60 

49 

36 

48 

40 

39 

58 

68 

87 

“ 

New  York  . . 

Opelika 

Rail  and  Water. 

114 

98 

86 

73 

60 

49 

36 

48 

40 

39 

58 

68 

78 

986 

New  York  .. 

Opelika 

All  Rail 

122 

104 

91 

77 

63 

51 

38 

50 

42 

41 

61 

72 

82 
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Statement  showing  Freight  rates  on  Classified  Traffic  from  New  York , Philadelphia  and  Baltimore 
to  South  Atlantic  points  named , in  effect  al  present  time. 


VIA  ALL-RAIL  ROUTES. 

FROM 

TO 

CLASSES. 

In  Cents  Per  100  Lbs. 

Per 

Bbl. 

1 1 

2 i 

3 i 

4 

5 

6 

A| 

B 

C 

D 

E 

H 

F 

New  York  and  Philadelphia. 

Charleston 

T8 

64 

53 

38 

31 

26* 

26.} 

26} 

26} 

26} 

35 

36* 

47* 

Baltimore 

Charleston 

78 

64 

53 

38 

31 

22 

99 

22 

22 

26* 

22 

35 

32 

44 

New  York  and  Philadelphia. 

Savannah  

78 

64 

53 

38 

31 

26  * 

26} 

26} 

26* 

35 

36* 

47* 

Baltimore 

Savannah  . 

78 

64 

53 

38 

31 

')•) 

22 

22 

22 

22 

35 

32 

44 

New  York,  Philadelphia  and 
Baltimore  

Brunswick 

81 

67 

60 

54 

48 

32 

32 

32 

32 

32 

37* 

43 

34 

64 

New  York,  Philadelphia  and 
Baltimore 

Jacksonville  ... 

106 

90 

76 

57 

47 

39 

38 

38 

38 

47 

47 

Statement  showing  Freight  Bates  on  Classified  Traffic  from  Nero  York , Philadelphia  and  Baltimore 
to  the  South  Atlantic  points  named , in  effect  at  present  time. 


VIA  RAIL  AND  WATER  ROUTES. 


FROM 


New  York  and  Philadelphia  . 
Baltimore . 

New  York  and  Philadelphia  . 
Baltimore  — 

New  York  and  Philadelphia  . 
Baltimore 

New  York  and  Philadelphia  . 
Baltimore - 


TO 

CLASSES. 

In  Cents  Per  100  Lbs. 

Per 

Bbl. 

1 

2 

3 

A 

5 

6 

A 

B 

C 

D 

E 

H 

F 

Charleston  

70 

58 

48 

34 

28 

244 

23} 

23* 

23* 

23 

32 

30 

434 

Charleston  

60 

50 

45 

34 

26 

18 

17 

17 

17 

17 

30 

26 

34 

Savannah 

70 

58 

48 

34 

28 

24* 

23* 

23* 

23* 

23 

32 

324 

43* 

Savannah 

70 

58 

48 

34 

28 

20 

20" 

20 

20" 

20 

32 

28 

40 

Brunswick  

73 

61 

55 

50 

45 

30 

30 

30 

30 

30 

40 

30 

60 

Brunswick 

73 

61 

48 

34 

27 

20 

18* 

18} 

18* 

18 

32 

32 

33* 

Jacksonville 

73 

61 

48 

34 

28 

24} 

23* 

234 

234 

23 

32 

32 

43* 

Jacksonville 

73 

61 

48 

34 

28 

23} 

22* 

22* 

22} 

22 

32 

32 

41* 

Statement  showing  Freight  Rates  on  Classified  Traffic  from  Cincinnati , 0.,  to  the  South  Atlantic 
points  named , in  effect  at  present  time. 


FROM 

TO 

CLASSES. 

In  Cents  Per  100  Lbs. 

Per 

Bbl. 

1 

2 

3 

4 

5 

6 

A 

B 

C 

D 

E 

H 

F 

Cincinnati,  O.. 

Charleston 

95 

80 

75 

70 

58 

46 

35 

35 

27 

23 

40 

40 

46 

Savannah  

Brunswick 

Jacksonville 

Statement  showing  present  Freight  Rates  via  Trunk  Line  Routes  on  Classified  'Traffic  to  Cincinnati, 

Ohio , from  the  Eastern  cities  named. 


FROM 

TO 

CLASSES. 

In  Cents  Per  100  Lbs. 

1 

2 

3 

4 

5 

6 

New  York  or  Boston 

Cincinnati 

65 

57 

44 

30 

26 

22 

Philadelphia 

Cincinnati 

59 

51 

42 

28 

24 

23 

20 

Baltimore 

Cincinnati 

57 

49 

41 

27 

19 

32.  The  complainant,  the  Georgia  Railroad 
Commission,  under  authority  conferred  by  the 
Legislature  of  the  state  of  Georgia,  has  juris- 
diction of  railroad  transportation  wholly  within 
the  borders  of  that  state,  but  that  Commission 
has  no  control  over  passengers  or  property 
transported  wholly  by  railroad,  or  partly  by 
railroad  and  partly  by  water  when  both  are 
used,  under  a common  control,  management 
or  arrangement  for  a continuous  carriage  or 
4 Inter  S. 


shipment,  between  points  in  different  states  or 
territories  of  the  United  States.  The  defend- 
ants in  these  several  cases  arrange  for  the 
through  carriage  of  property  from  Ohio  river 
points,  or  North  Atlantic  ports,  as  the  case  may 
be,  to  the  destinations  named  in  the  complaints. 
The  initial  line  accepts  traffic  for  through 
carriage  and  issues  through  bills  at  rates  of 
charge  for  the  whole  distance.  The  carriers 
concerned  receive  the  property  and  transport 
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it  on  to  the  point  of  destination  where  it  is  de- 
livered to  the  consignee  who  pays  to  the  ter- 
minal carrier  the  total  expense  of  transporta- 
tion, unless  it  has  been  prepaid  by  the  shipper, 
and  the  money  so  collected  is  paid  by  the  carrier 
receiving  it,  after  deducting  its  own  share,  to 
the  other  carriers  composing  the  through  line 
according  to  the  proportion  which,  by  previous 
understanding  or  arrangement,  each  is  entitled 
to  receive.  The  initial  carrier  of  each  route  is 
fully  acquainted  with  the  terms  which  each  of 
the  other  carriers  exacts  for  receiving,  forward- 
ing and  delivering  traffic. 

The  Western  & Atlantic,  and  others,  it  may 
be  assumed,  have  soliciting  agents  at  Cincin- 
nati. The  various  through  lines  are  repre- 
sented at  important  points  of  shipment,  either 
by  their  agents  or  by  railroad  association  offi- 
cials, or  by  agents  of  friendly  initial  carriers 
from  those  points. 

33.  The  following  extracts  from  “Rules  Gov- 
erning the  Transportation  of  Freight,”  issued 
by  the  Georgia  Railroad  Commission  were  put 
in  evidence: 


“ Rule  6.” 

“ Regulations  Concerning  Freight  Rates. — 
The  freight  rates  prescribed  by  the  Commission 
are  maximum  rates,  which  shall  not  be  tran- 
scended by  the  railroads.  They  may  carry, 
however,  at  less  than  the  prescribed  rates,  pro- 
vided, that  if  they  carry  for  less  for  one  person, 
they  shall  for  the  like  service  carry  for  the 
same  lessened  rate  for  all  persons  except  as 
mentioned  hereafter;  and  if  they  adopt  less 
freight  rates  from  one  station,  they  shall  make 
a reduction  of  the  same  percent  at  all  stations, 
along  the  line  of  road,  so  as  to  make  no  unjust 
discrimination  as  against  any  person  or  local- 
ity.” 

“But  when  there  are  between  anyjwo  points 
in  this  state  two  or  more  competing  roads  not 
under  the  same  management  or  in  the  same 
system,  then  the  longer  line  or  lines,  in  order 
to  give  said  points  the  benefit  of  competition, 
may  reduce  the  rates  between  said  two  points 
below  the  standard  tariff,  without  making  a cor- 
responding reduction  at  all  stations  along  the 
lines  of  said  roads:  Provided , said  reduction 
shall  not  make  the  rates  less  than  the  standard 
tariff  rates  for  the  shortest  line  between  the 
two  points.  Provided  further,  that  before  tak- 
ing effect,  the  proposed  change  of  rates  shall 
be  submitted  to  and  approved  by  the  Commis- 
sion.” 

By  Circular  No.  6 issued  April  29,  1880,  the 
Georgia  Commission  added  the  following  lan- 
guage to  “Rule  6.” 

“Competing  lines,  rot  all  within  the  jurisdic- 
tion of  the  Commission: — But  when  from  any 
point  in  this  state  there  are  competing  lines, 
one  or  more,  subject  to  the  jurisdiction  of  the 
Commission,  then  any  line  or  lines  which  are 
so  subject  may  at  such  competing  point  make 
rates  below  the  standard  freight  tariff,  to  meet 
such  competition,  without  making  a corre 
sponding  reduction  along  the  line  of  road.” 

The  following  is  an  extract  from  a letter  of 
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the  Commission  dated  June  3,  1880,  to  Virgil 
Powers,  then  General  Commissioner  of  the 
Southern  Railway  & Steamship  Association, 
now  a member  of  the  Georgia  Railroad  Com- 
mission, the  complainant  in  these  cases: 

“Under  the  law,  freights  coming  from  or 
going  beyond  the  boundary  of  the  state  are  not 
within  the  jurisdiction  of  the  Commissioners. 
A shipment  from  Rome  to  Charleston,  passing 
over  the  Rome,  Western  & Atlantic,  Georgia, 
and  South  Carolina  Railroads,  for  example, 
could  not  in  any  way  be  regulated  by  the  Com- 
missioners. This  line  then  is  not  subject  to  the 
jurisdiction  of  the  Commission.  It  com- 
petes with  lines  to  the  sea,  however,  which  are 
within  the  jurisdiction  of  the  Commission. 
All  such  cases  are  intended  to  be  covered  by 
Rule  6 to  the  end  that  our  own  roads  and  sea- 
ports may  be  able  to  compete  with  roads  and 
seaports  without  the  state.  Shipments  covered 
by  note  1,  over  more  than  one  road  in  this  state, 
being  shipped  from  any  point  in  this  state  to 
another  point  in  the  state,  are  held  to  be  with- 
in the  meaning  of  that  note — the  intention  be- 
ing to  give  the  railroads  the  largest  liberty  in 
fostering  the  industries  of  the  state — and  each 
road  in  such  line  can  lower  rates  on  such  arti- 
cles without  conflicting  with  Rule  6.” 

“Two  or  more  roads  in  the  state  desirous  of 
making  joint  rates  between  points  on  their  re- 
spective roads,  may  make  such  joint  rates  on 
articles  not  controlled  by  Notel,  by  taking  the 
rate  allowed  for  an  equal  distance,  if  the  points 
were  on  one  road,  and  applying  it  to  the  differ- 
ent roads.  For  example: 

First  class— Marietta  to  Atlanta 
per  100  pounds 
Atlanta  to  Macon, 
per  100  pounds 
Macon  to  McRae, 
per  100  pounds 


30  miles 

20  cents 

103  miles 

48  cents 

76  miles 

39  cents 


The  sum  of  these  locals  for  199  miles 
would  be  $1.07 


But  the  rate  for  199  miles,  if  on  one  road, 
would  be  per  100  pounds — first  class — 70  cents. 
Now’  a joint  rate  of  $1.07  or  of  70  cents  for  100 
pounds  could  be  made  or  a rate  between  these 
amounts -the  railroads  making  their  own  di- 
visions of  the  total  rates  between  themselves.” 


r* 

In  regard  to  the  denial  of  several  of  the  de- 
fendants that  they  participate  in  the  transpor- 
tation of  property  between  points  mentioned 
in  the  complaints  under  a common  control, 
management  or  arrangement,  upon  the  facts 
stated  in  the  fiudings  we  decide  that  the  trans- 
portation of  property  between  points  of  ship- 
ment and  destination  named  in  the  complaints 
is  conducted  by  the  connecting  defendant  lines 
under  a common  arrangement  for  continuous 
carriage  or  shipment  within  the  meaning  of  the 
first  section  of  the  Act  to  Regulate  Commerce. 

The  receipt  successively  by  two  or  more  car- 
riers for  transportation  of  traffic  shipped  under 
through  bills  for  continuous  carriage  over  their 


1892. 


Trammell  v.  Clyde  Steamship  Co.  et  al. 


139 


lines  is  assent  to  a common  arrangement  for  | 
such  continuous  carriage  or  shipment,  and  pre- 
vious formal  arrangement  between  them  is  not 
necessary  to  bring  such  transportation  under 
the  terms  of  the  law. 

Traffic  is  either  state  or  interstate  traffic  ac- 
cording to  its  origin  and  destination.  It  is 
shipped  by  the  consignor  in  the  state  where 
the  consignee  dwells,  or  it  is  not.  If  not,  it  is 
interstate  traffic,  and  when  carried  over  two 
or  more  lines,  it  is,  by  the  fact  of  having  been 
received,  forwarded,  and  delivered  as  one 
through  shipment,  transported  under  a com- 
mon control,  management  or  arrangement,  as 
the  case  may  be,  for  continuous  carriage  or 
shipment. 

The  phrase  “ common  control,  manage- 
ment or  arrangement  for  continuous  carriage 
or  shipment  ” in  the  first  section  was  intended 
to  cover  all  interstate  traffic  carried  through 
over  all  rail,  or  part  water  and  part  rail 
lines.  The  “arrangement”  for  continuous  car- 
riage or  shipment  is  complete  whenever  the 
carriers  have  arranged  for  delivering  and  re- 
ceiving through  traffic  to  and  from  each  other 
and  such  an  arrangement  is  necessarily  “com- 
mon.” 

This  construction  of  the  words  “ common 
arrangement  ” as  used  in  the  first  section  of 
frbe  law  is  in  line  with  our  decisions  in  Boston 
Fruit  & Produce  Exch.  v.  New  York  & N.  E. 
R.  Co.  3 Inters.  Com.  Rep.  493,  4 I.  C.  C.  Rep. 
664.  and  Mattingly  v.  Pennsylvania  Co.  2 Inters. 
Com.  Rep.  806,  3 I.  C.  C.  Rep.  592,  and  with 
other  rulings  of  the  Commission. 

In  several  of  these  cases  the  through  charge 
to  intermediate  stations  is  made  by  the  addi- 
tion of  the  terminal  carrier’s  local  rate  to  the 
through  rate  in  effect  to  a point  on  its  line. 
This  practice  has  been  disapproved  of  by  the 
Commission  in  other  cases.  Re  Tariffs  and 
•Classifications  of  Atlanta  & West  Point  R.  Co. 

2 Inters.  Com.  Rep.  461,  3 I.C.C.  Rep.  19;  Ham-  \ 
ilton  v.  Chattanooga,  Rome  & Columbus  R.  Co. 

3 Inters.  Com.  Rep.  482,  4 I.  C.  C.  Rep. 

686. 

The  addition  of  a local  rate  to  a reasonable 
through  rate  in  order  to  fix  the  through  charge 
to  the  local  station  is  liable  to  produce  a rela- 
tively unreasonable  rate  to  that  station.  The 
difference  in  situation  of  the  basing  and  local 
points  in  respect  of  through  traffic  is  not  prop- 
erly measured  by  the  local  rate  for  carriage  be- 
tween them.  The  reasonableness  of  the  added 
local,  as  a local  rate,  is  not  under  consideration 
in  a case  where  the  rate  complained  of  is  the 
total  charge  over  different  lines.  The  total 
rate  or  charge  for  through  carriage  over  two 
or  more  lines,  whether  made  by  the  addition 
of  established  locals,  or  of  through  and  local 
rates,  or  upon  a less  proportionate  basis,  is  the 
through  rate  that  is  subject  to  scrutiny  by  the 
regulating  authority;  how  the  rate  or  charge  is 
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| made  is  only  material  as  bearing  upon  the 
legality  of  the  aggregate  charge,  and  how  any 
reduction  ordered  may  be  accomplished, 
whether  by  lowering  locals  or  proportions,  is 
matter  for  the  carriers  to  determine  among 
themselves. 

The  rate  over  through  connecting  lines  is 
correctly  adjusted  upon  the  distance  through, 
and  not  upon  the  shorter  distances  over  the 
several  lines.  Coxe  Bros.  v.  Lehigh  Valley  R. 
Co.  3 Inters.  Com.  Rep.  460,  4 I.  C.  C.  Rep. 
535.  Through  and  continuous  lines  imply 
through  rates  which  must  be  reasonable  rates. 
Brady  v.  Pennsylvania  R.  Co.  2 Inters.  Com. 
Rep.  78,  2 I.  C.  C.  Rep.  131. 

Where  two  or  more  roads  forming  a contin- 
uous connecting  line  between  points  in  differ- 
ent states  bill  and  carry  interstate  traffic 
through  to  certain  stations  on  the  last  road 
forming  such  line,  neither  the  roads  together 
nor  any  one  of  them  cun  evade  the  obligations 
of  the  Act  to  Regulate  Commerce  by  declaring 
that  as  to  such  traffic  destined  to  such  stations 
on  such  terminal  road  it  is  a local  carrier. 
James  & Mayer  Buggy  Co.  v.  Cincinnati,  N.  0. 
& T.  P.  R.  Co.,  3 Inters.  Com.  Rep.  682,  4 I. 
£.  C.  Rep.  744. 

As  these  cases  all  stand  upon  the  charge  of 
violation  of  the  long  and  short  haul  clause,  the 
fourth  section  of  the  statute,  it  becomes  neces- 
sary to  consider  whether  the  defendants  are 
justified  in  their  conceded  disregard  of  the 
prohibitive  part  of  the  provision.  The  point 
of  the  defense  is  that  the  transportation  for 
shorter  distances  is  under  circumstances  and 
conditions  which  are  substantially  dissimilar 
to  those  surrounding  the  transportation  to  the 
longer  distance  points;  and  this  upon  the  as- 
sumption that  they  may  in  any  case  determine 
the  question  for  themselves  in  the  first  in- 
stance. 

The  phrase  “ substantially  similar  circum- 
stances and  conditions”  occurs  in  both  the  sec- 
ond and  fourth  sections  of  the  Act  to  Regulate 
Commerce.  An  intelligent  construction  of 
this  phrase  involves  the  duty  of  ascertaining 
how  it  originated  in  the  statute. 

The  words  ‘ ‘under  substantially  similar  cir- 
cumstances” were  in  the  discrimination  clause 
of  the  original  House  Bill  reported  by  the 
Commerce  Committee  of  the  House  of  Repre- 
sentatives in  1884.  In  the  Reagan  substitute 
bill  the  words  did  not  appear,  nor  were  they 
in  the  bill  as  it  passed  the  House  in  January, 
1885.  The  words  “under  similar  circum- 
stances” were  used  in  connection  with  dis- 
criminations in  the  summary  statement  of 
causes  of  complaint  against  the  railroad  sys- 
tem contained  in  the  Report  of  the  Senate  Se- 
lect Committee  presented  in  1886;  and  the 
phrase  “under  substantially  similar  circum- 
stances and  conditions”  was  a part  of  the  sec- 
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ond  section  of  the  original  Senate  Bill  which 
was  introduced  by  Senator  Cullom. 

During  the  debate  upon  amendments  pro- 
posed by  Senator  Camden  and  Senator  Aid- 
rich  some  discussion  was  being  had  in  regard 
to  the  word  “quantity.”  Senator  Camden 
proposed  that  the  words  “ of  a like  kind  of 
pioperty  under  substantially  similar  circum- 
stances and  conditions”  be  substituted  for  the 
amendments  offered,  and  the  substitute  was 
adopted. 

A short  history  of  the  framing  of  the  fourth 
section  is  given  in  the  opinion  of  the  Commis 
sion,  in  Re  Petitions  of  the  Louisville  & Nash 
vide  R.  Co.  1 Inters.  Com.  Rep.  278,  1 I.  C. 
C.  Rep.  81. 

The  words  “under  similar  circumstances” 
had  been  put  into  a short  haul  provision  by 
the  legislature  of  Connecticut  before  the  inter- 


provided,  that  all  such 
tolls  be  at  all  times 
charged  equally  to  all 
persons,  and  after  the 
same  rate,  whether  per 
ton  per  mile,  or  other- 
wise, in  respect  of  all 
passengers,  and  of  all 
goods  or  carriages  of  the 
same  description,  and 
conveyed  or  propelled 
by  a like  carriage  or 
engine,  passing  only  over 
the  same  portion  of  the 
line  of  railway  under  the 
same  circumstances;  and 
no  reduction  or  advance 
in  any  such  tolls  shall 
be  made  either  directly 
or  indirectly  in  favor  of 
or  against  any  particular 
company  or  person  trav- 
eling upon  or  using  the 
railwaj . 

UNDUE  PREFER- 
ENCE CLAUSE. 

English  Acts. 


i nation,  which  is  hereby 
prohibited  and  declared 
to  be  unlawful. 


/ 


UNDUE  PREFER- 
ENCE CLAUSE. 
American  Act. 


state  commerce  law  was  enacted  and  that 
statute  was  referred  to  in  the  Congressional 
debates. 

The  words  “under  the  same  circumstances” 
are  in  section  90  of  the  English  Act  of  1845, 
and  they  and  also  the  words  “under  like  cir- 
cumstances,” have  been  frequently  employed 
by  the  courts  of  England. 

Whatever  use  may  have  been  made  in  Eng- 
lish decisons  of  the  word  “circumstances”  or 
of  the  word  “conditions”  the  value  of  these 
decisions  as  precedents  to  be  followed  in  de 
ciding  cases  in  this  country  depends  greatly 
upon  the  similarity  of  the  statutory  provision 
governing  the  English  case  to  the  provision  of 
our  law7  under  which  the  case  to  be  determined 
is  brought.  A comparison  of  certain  clauses 
in  English  statutes  with  the  second,  third  and 
fourth  sections  of  the  Act  to  Regulate  Com- 
merce is  shown  below7 : 


EQUALITY  CLAUSE. 

English  Act. 

Sec.  90  Railway  Clauses 
Act  1845. 

•‘And  whereas  it  is  ex- 
pedient that  the  com- 
pany should  be  enabled 
to  vary  the  tolls  upon 
the  railway  so  as  to  ac- 
commodate them  to  the 
circumstances  of  the 
traffic  but  that  such 
power  of  varying  should 
not  be  used  for  the  pur- 
pose of  prejudicing  or 
favoring  particular  par- 
ties or  for  the  purpose 
of  coliusively  or  unfair- 
ly creating  a monopoly, 
either  in  the  hands  of  the 
company  or  of  particu- 
lar parties;  it  shall  be 
lawful,  therefore,  for 
the  company,  subject  to 
the  provisions  and  lim- 
itations herein  and  in 
the  special  act  contained 
from  time  to  time  to 
alter  or  vary  the  tolls 
by  the  special  act  au- 
thorized to  be  taken, 
either  upon  the  whole 
or  upon  any  particular 
portions  of  the  railway, 
as  they  shall  think  fit; 
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UNJUST  DISCRIMIN- 
ATION CLAUSE. 

American  Act. 

Sec.  2,  Act  to  Regulate 
Commerce,  1887. 

That  if  any  common 
carrier  subject  to  the 
provisions  of  this  act 
shall,  directly  or  indi- 
rectly, by  any  special 
rate,  rebate,  drawback, 
or  other  device,  charge, 
demand,  collect,  or  re- 
ceive from  any  person 
or  persons  a greater  or 
less  compensation  for 
any  service  rendered,  or 
to  be  rendered,  in  the 
transportation  of  pas- 
sengers or  property,  sub- 
ject to  the  provisions  of 
this  act,  than  it  charges, 
demands,  collects,  or  re- 
ceives from  any  other 
person  or  persons  for 
doing  for  him  or  them 
a like  and  contempora- 
neous service  in  the 
transportation  of  a like 
kind  of  traffic  under 
substantially  similar  cir- 
cumstances and  condi- 
tions, such  common  car- 
rier shall  be  deemed 
guilty  of  unjust  discrim-  I 
• 


Sec.  2.  Railway  and  Ca- 
nal Traffic  Act,  1854. 

Sec.  11.  Railway  and 
Canal  Traffic  Act,  1873. 

* * * and  no  such 

company  shall  make  or 
give  any  undue  or  un- 
reasonable preference 
or  advantage  to  or  in 
favor  of  any  particu- 
lar person  or  company, 
or  any  particular  de- 
scription ot'  traffic,  in 
any  respect  whatsoever, 
nor  shall  any  such  com- 
pany subject  any  par- 
ticular person  or  com- 
pany, or  any  particular 
description  of  traffic,  to 
anv  undue  or  unreason- 
able prejudice  or  disad- 
vantage in  any  respect 
whatsoever,  * * * * 


THE  4TH  SECTION  OF  THE  ACT  TO 
REGULATE  COMMERCE. 

“That  it  shall  be  unlawful  for  any  common 
carrier  subject  to  the  provisions  of  this  act  to- 
charge  or  receive  any  greater  compensation  in 
the  aggregate  for  the  transportation  of  passen- 
gers or  of  like  kind  of  property,  under  sub- 
stantially similar  circumstances  and  condi- 
tions, for  a shorter  than  for  a longer  distance 
over  the  same  line,  in  the  same  direction,  the 
shorter  being  included  within  the  longer  dis- 
tance; but  this  shall  not  be  construed  as 
authorizing  any  common  carrier  within  the 
terms  of  this  act  to  charge  and  receive  as  great 
compensation  for  a shorter  as  for  a longer  dis- 
tance; Provided,  however,  That  upon  applica- 
tion to  the  Commission  appointed  under  the 
provisions  of  this  act,  such  common  carrier 
may,  in  special  cases,  after  investigation  by 
the  Commission,  be  authorized  to  charge  less 
for  longer  than  for  shorter  distances  for  the 
transportation  of  passengers  or  property;  and 
the  Commission  may  from  time  to  time  pre- 
scribe the  extent  to  which  such  designated 
common  carrier  may  be  relieved  from  the 
operation  of  this  section  of  this  act.” 

At  the  time  of  the  enactment  of  this  section 
no  similar  provision  was  contained  in  any 
English  statute.  The  Railway  and  CaDal 
Traffic  Act  of  1888,  after  re-enacting  the  undue 


Sec.  3.  Act  to  Regulate 
Commerce. 

That  it  shall  be  unlaw- 
ful  for  any  common  car- 
rier subject  to  the  pro- 
visions of  this  act  to 
make  or  give  any  undue 
or  unreasonable  prefer- 
ence or  advantage  to 
any  particular  pferson, 
company,  firm,  corpora- 
tion, or  locality,  or  any 
particular  description 
of  traffic,  in  any  respect 
whatsoever,  or  to  sub- 
ject any  particular  per-' 
son,  company,  firm,  cor- 
poration, or  locality,  or 
any  particular  descrip- 
tion of  traffic,  to  any 
undue  or  unreasonable 
prejudice  or  disadvan- 
tage in  any  respect 
whatsoever. 


1392. 


Trammell  y.  Clyde  Steamshjp  Co.  et  al. 


141 


preference  clause  of  1854,  also  provides  in 
paragraph  3,  section  27,  as  follows: 

“The  Court  or  the  Commissioners  shall  have 
power  to  direct  that  no  higher  charge  shall  be 
made  to  any  person  for  services  in  respect  of 
merchandise  carried  over  a less  distance  than 
is  made  to  any  other  person  for  similar  services 
in  respect  of  the  like  description  and  quantity 
of  merchandise  carried  over  a greater  distance 
on  the  same  line  of  railway.” 

The  difference  between  the  English  and 
American  acts  in  respect  to  long  and  short 
hauls  is  that  there  the  Commission  or  the  Court 
is  empowered  to  prohibit  the  greater  charge  for 
the  shorter  distance,  while  here  the  law  itself 
prohibits  the  greater  charge  for  the  shorter 
distance  when  the  circumstances  and  condi- 
tions surrounding  the  transportation  are  sub- 
stantially similar,  but  empowers  the  Com- 
mission to  authorize  the  loss  charge  for  longer 
distances. 

In  England  a complaint  of  greater  charge  for 
the  shorter  haul  is  triable  under  the  undue 
preference  clause,  which  is  nearly  identical  with 
a portion  of  section  3 of  our  law,  and  the 
English  Commission  or  Court  may  prohibit 
such  greater  charge.  But  in  the  United  States 
such  a proceeding  must  be  brought  under  the 
fourth  section  of  the  Act  to  Regulate  Com- 
merce. 

In  either  country  a complaint  of  undue 
preference  or  prejudice  must  (prior  to  the 
English  Statute  of  1888  which  shifted  the 
burden  to  the  carrier)  be  supported  by  proof  of 
damage  which  makes  the  preference  or  preju- 
dice unreasonable  or  undue,  but  in  cases 
brought  under  our  fourth  section  or  long  and 
short  haul  clause,  which  particularly  describes 
the  act  it  declares  to  be  unlawful,  such  proof  is 
not  required. 

A case  of  undue  or  unreasonable  preference 
or  advantage  or  prejudice  or  disadvantage 
includes,  as  the  terms  themselves  imply,  con- 
sideration of  all  those  circumstances  and  con- 
ditions which  bear,  not  only  upon  the  trans- 
portation by  the  carrier,  but  also  often  relate 
to  the  value  and  volume  of  the  traffic,  the 
favorable  or  unfavorable  location  of  the  places 
involved  in  the  controversy,  character  of  grades 
on  different,  divisions,  lateral  lines,  and  other 
essential  elements  which  enter  more  partic- 
ularly into  matters  of  relative  services  and 
relative  rates. 

This  undue  preference  clause  may  justly  be 
termed  aD  omnibus  provision,  enacted  first  by 
Parliament  and  then  by  Congress  to  prohibit 
carriers  from  doing  any  act  which  unduly  or 
unreasonably  puts  one  shipper  or  description 
of  traffic  up  in  the  scale  of  favor  or  puts  another 
shipper  or  description  of  traffic  down  to  his  or 
its  disadvantage  or  wrong.  But  when  the  Act 
to  Regulate  Commerce  was  passed  Congress  not 
only  adopted  that  clause  but  saw  fit  to  go 
further  and  specify  that  certain  charges  by  the 
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carrier  would  in  themselves  constitute  wrong. 
The  second  and  fourth  sections  of  the  Act — that 
is,  the  unjust  discrimination  and  long  and  short 
haul  clauses — are  provisions  of  this  character. 
Under  these  sections  the  carrier  must  not 
charge  more  for  like  service  nor  more  for  less 
service  rendered  in  the  transportation  of  a like 
kind  of  traffic  under  substantially  similar  cir- 
cumstances and  conditions.  These  provisions 
describe  the  offense  and  limit  the  circumstances 
and  conditions  to  be  considered  to  those  under 
which  the  transportation  is  conducted.  The 
undue  preference  clause  of  the  English  statute, 
which  was  copied  into  the  third  section  of  our 
law,  contains  no  such  description  or  limitation, 
nor  do  the  words,  “ substantially  similar  cir- 
cumstances and  conditions,”  or  any  of  them, 
appear  therein. 

Considerable  variation  in  language  is  also 
found  in  comparing  the  English  equality 
clause  of  1845  with  the  second  or  unjust  dis- 
crimination clause  of  our  law.  That  the  lat- 
ter covers  much  more  ground  must  be  appa- 
rent to  the  casual  observer,  and  if  it  were  not 
for  the  fact  that  our  second  section  contains 
the  phrase  “substantially  similar  circumstances 
and  conditions”  and  the  English  equality  clause 
in  its  proviso  has  the  words  “under  the  same 
circumstances”  no  reference  or  comparison 
would  be  deemed  necessary. 

The  frequent  citation  of  English  decisions 
in  cases  affecting  interstate  transportation  with 
manifest  disregard  of  vast  differences  in  facts, 
time,  extent  of  country,  methods  of  trade  and 
transportation  and  great  dissimilarity  in  statu- 
tory provisions,  is  ample  warrant  for  the  above 
somewhat  extended  comparison  and  for  the 
following  examination  of  some  English  cases 
which  have  been  quoted  for  the  purpose  of  in- 
fluencing decisions  in  this  country. 

The  case  of  Attorney  General  v.  Birmingham, 
& Derby  Junction  R.  Co.  (2  Ry.  & Can.  Cas. 
124),  was  recently  cited  in  a case  brought 
under  the  second  section  of  the  Act  to  Regulate 
Commerce.  The  English  case  was  decided  in 
August,  1840.  The  American  case  was  tried 
in  1890,  fifty  years  later.  The  railway  in  the 
English  case  was  operated  under  a special  act 
which  contained  an  equality  clause  similar  to 
the  proviso  of  section  90  of  the  English  Act 
of  1845,  above  quoted.  A passenger  journe\  - 
ing  to  London  over  connecting  railways  was 
charged  by  the  first  railway  for  the  carriage 
between  two  points  on  its  line  less  than  it 
charged  to  another  passenger  who  only 
traveled  between  the  two  points  on ’the  first 
carrier’s  line,  but  the  through  charge  to  Lon- 
don was  not  less  than  the  charge  for  the  local 
or  intermediate  journey.  The  case  was  dis- 
missed because  prejudice  to  the  latter  class  of 
passengers  was  not  shown,  and  for  the  further 
reason  that  the  higher  rate  charged  wras  not 
in  itself  unreasonable.  In  that  case  the  differ- 


142 


Interstate  Commerce  Reports — The  Commission. 


1892. 


ence  in  destination  made  out  the  difference 
in  circumstances  which  the  special  act  required 
should  be  “the  same.”  To  charge  less  per 
mile  for  greater  distances  is  a common  rule  of 
transportation  and  its  legality  is  well  settled. 

The  case  in  which  the  foregoing  was  cited 
related  to  charging  a party  of  ten  or  more  per- 
sons less  per  capita  than  was  charged  to  single 
passengers,  the  journeys  of  the  party  and  of 
the  single  passenger  being  between  the  same 
points,  and  in  the  same  train;  it  was  brought 
under  a provision  of  our  law  which  merely 
specified  that  the  circumstances  and  conditions 
should  be  substantially  similar , and  not  the 
same , and  its  phraseology  is  entirely  different 
from  that  of  the  English  Equality  Clause  of 
1845.  The  fact  that  charges  are  not  unreason- 
able per  se  does  not  prevent  their  being  rela- 
tively unreasonable  or  constituting  unjust  dis- 
crimination under  our  second  section  by  reason 
of  being  unequal.  If  the  circumstances  and 
conditions  are  substantially  similar  for  like 
service,  the  discrimination  is  declared  in  the 
law  to  be  unjust,  but  the  English  Statute  re- 
quired the  circumstances  to  be  the  same. 

The  case  of  Hozier  v.  Caledonian  R.  Co.  1 
Nev.  & McN.  30,  was  also  cited  in  the  same 
case  as  showing  that  the  parties  must  be  shown 
to  be  competitors.  So,  also,  iu  like  manner  were 
Jones  v.  Eastern  Counties  R.  Co.  1 Nev.  & 
McN.  45;  Painter  v.  London , B.  &S.  C.  R.  Co. 

3 C.  B.  N.  S.  702,  and  lnfracombe  T.  C.  Co.  v. 

London  8.  W.  R.  Co.  W.  N.  289,  referred  to. 
All  these  cases  were  tried  with  reference  to 
undue  preference  or  prejudice,  which  had  to 
be  shown  to  exist  before  the  defendants  could 
be  held  guilty  of  unlawful  action.  But  in  the 
case  they  were  cited  to  influence  no  such  show- 
ing was  called  for.  Can  it  be  said  that  the 
cases  thus  cited  might  not  have  been  differ- 
ently decided  if  tried  under  a provision  of  law 
like  our  second  section,  which  not  only  for- 
bids but  defines  the  thing  forbidden?  The 
English  statutes  do  not  show  any  such  defini- 
tive rule  as  is  contained  in  the  second  and 
fourth  sections  of  the  Act  to  Regulate  Com- 
merce. Section  90  of  the  1845  statute,  in  its 
proviso  required  equality  when  the  carriage 
is  over  the  same  portion  of  the  line  under  the 
same  circumstances.  Section  2 of  our  Act 
only  requires  the  traffic  to  be  like,  the 
service  to  be  like  and  contemporaneous,  and 
the  transportation  under  substantially  similar 
circumstanced  and  conditions.  The  provis- 
ions are  so  different  in  terms  that  the  same  set 
of  facts  might  constitute  immunity  under  the 
English  provision  and  guilt  under  our  law. 
Indeed,  the  Supreme  Court  of  the  United  States 
tersely  says  of  the  English  acts:  “These  traffic 

acts  do  not  appear  to  be  as  comprehensive  as 
our  own  and  may  justify  contracts  which, 
with  us,  would  be  obnoxious  to  the  long  and 
short  haul  clause  of  the  Act,  or  would  be  open 
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to  the  charge  of  unjust  discrimination.”  In- 
terstate Commerce  Commission  v.  Baltimore  & 
0.  R.  Co.  145  U.  S.  263,  36  L.  ed.  99.  Take 
the  case  of  Hozier  v.  Caledonian  R.  Co.,  above 
mentioned.  This  was  a long  and  short  haul 
case.  The  decision  was  under  the  undue  pref- 
erence clause  and  to  the  effect  that  there  must 
be  competition  of  interest,  or  the  complainant 
must  show’  personal  disadvantage,  before  he 
has  title  to  complain,  the  fact  that  the  com- 
plainant had  frequent  occasion  to  travel  not 
being  sufficient.  Would  this  decision  be  pos- 
sible under  our  fourth  section? 

The  case  of  Jones  v.  Eastern  Counties  R.  Co.  1 
Nev.&  McN.  45  is  another  passenger  case  where 
more  was  charged  from  one  station  than  from 
another  station  situate  a further  distance  on 
the  same  line.  The  rule  was  refused  because 
undue  preference  whs  not  shown.  The  mere 
suggestion  of  undue  preference  was  held  to  be 
insufficient.  Under  the  fourth  section  of  the 
Act  to  Regulate  Commerce,  proof  of  the 
greater  charge  for  the  shorter  distance  would 
have  been  sufficient,  for  there  was  nothing 
whatever  in  the  case  upon  which  the  defend- 
ant could  base  justification  under  our  long 
and  short  haul  clause.  In  a brief  for  defend- 
ants in  these  cases  of  the  Georgia  Railroad 
Commission  this  case  of  Jones  v.  Eastern 
Counties  R.  Co.  is  cited  to  show  that  through 
and  local  traffic  constitutes  such  difference  that 
the  greater  charge  does  not  unduly  prejudice 
the  shorter  distance  points,  and  also  that  when 
active  competition  exists  at  the  longer  distance 
point  it  affords  a good  reason  for  making  the 
lower  charge.  If  our  long  and  short  haul 
clause  did  not  exist  and  the  case  were  brought 
under  the  undue  preference  provision  the 
through  and  local  traffic  defense  might  possibly 
have  some  weight,  but  in  the  face  of  the  man- 
date contained  in  the  fourth  section  the  claim 
of  justification  on  the  ground  that  one  traffic 
is  local  and  the  other  through  is  absurd.  To 
allow  such  claim  would  be  to  defeat  the  ob- 
ject of  the  section.  The  rate  on  through 
traffic  to  the  longer  distance  point  may  be 
proportionately  less  than  the  rate  on  local 
traffic  to  the  intermediate  point,  but  under 
the  fourth  section  it  cannot  be  less  in  the  ag- 
gregate. As  to  competition,  the  position  of 
the  Commission  has  hitherto  been  well  defined. 
Some  competition  does  afford  justification  and 
some  does  not,  and  this  matter  we  expect  to 
treat  extensively  further  on  in  this  report. 
But  the  Jones  case  liad  in  it  no  element  of 
competition.  Whatever  was  said  there  in  re- 
lation to  through  and  local  traffic  and  compe- 
tition was  spoken  by  the  judges  at  the  trial. 
The  decision  w’as  that  the  mere  suggestion  of 
preference  because  of  the  greater  charge  for 
the  shorter  distance  was  insufficient. 

The  same  brief  cites  Stride  v.  Swansea  Canal 
Co.  16  C.  B.  N.  S.  245,  decided  in  1864.  A pro- 
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viso  in  a canal  act  was  similar  to  the  proviso 
in  section  90  of  the  1845  statute.  It  was  held 
competent  for  the  company  to  carry  at  a lower 
rate  for  a particular  individual  in  considera- 
tion of  a large  guaranteed  minimum  toll  in 
order  to  enable  them  (the  company)  to  enter 
into  competition  with  a rival  line  of  railway. 
We  think  other  English  decisions  in  similar  i 
cases  have  a different  conclusion,  but  whether 
this  is  true  or  not  it  is  too  manifest  for  discus- 
sion that  our  second  section  would  forbid  the 
ruling  here  ( Providence  Coal  Co.  v.  Providence 
& W.  B.  Co.  1 Inters.  Com.  Rep.  363,  1 I.  C. 
C.  Rep.  107),  and  moreover,  that  such  a con- 
tract would  in  this  country  be  held  in'contra- 
ventiou  of  the  common  law.  Hays  v.  Pennsyl- 
vania Co.  12  Fed.  Rep.  309. 

In  a case  lately  decided  by  the  English 
Commission  entitled  Liverpool  Corn  Trade 
Asso.  v.  London  & N.  W.  R.  Co.  L.  R.  1 Q. 
B.  Div.  120,  45  Am.  & Eng.  R.  Cas.  216,  the 
conflict  of  English  decisions  was  commented 
upon  as  follows: 

“The  question  had  several  times  been 
mooted  whether  a rate  so  low  as,  when  com- 
pared with  another,  to  amount  prima  facie  to 
an  undue  preference,  could  be  justified  on  the 
ground  that  it  was  rendered  necessary  by  the 
existence  of  competitive  modes  of  carriage, 
whether  by  land  or  water.  The  state  of  the 
authorities  upon  the  matter  was  far  from  satis- 
factory. The  dicta  in  Harris  v.  Cockermouth 
B,  Co' 3 C.  B.  (N.  S.)  693,  at  p.  713;  per  Cock- 
burn,  L.  C.  J.,  and  in  Bansome  v.  Eastern 
Counties  B.  Co.  4 C.  B.  (N.  S.)  135,  at  p.  177, 
per  Crowder,’*/.,  are  I think,  very  difficult  to 
reconcile  with  the  decision  in  Budd  v.  London 
& N.  W.  B.  Co.  4 R.  & C.  T.  Cas.  393,  n.; 
36  L.  T.  (N.  S.)  802.  The  manner  in  which  the 
question  how  far  the  necessities  of  competition 
will  justify  preferential  charges  was  touched 
uponfinj Carton  v.  Bristol  & Exeter  B.  Co.  6 C. 
B.  N.fS.  639,  throws  no  additional  light  upon 
the  subject.  Budd’s  case,  4 R.  & C.  T.  Cases, 
393  n.,  36  L.  T.  (N.  S.)  802,  isopen  to  the  fur- 
ther observation  (for  which  I am  indebted  to 
Sir  F.  Peel)  that  it  is  in  conflict  with  the  sub- 
sequent Scotch  case  of  Murray  v.  Glasgow  & 
S.  W.  B.  Co.  4 R.  & C.  T.  Cas.  456,  11  Court 
Sess.  Cas.  4th  Series,  205,  in  the  court  of  ses- 
sion, and  the  case  of  Denaby  Main  Colliery  Co. 
v.  Manchester,  S.  & L.  B.  Co.  14  Q.  B.  Div. 
209,  11  App.  Cas.  97,  26  Am.  & Eng.  R. 
Cas.  93,  in  the  English  court  of  appeals,  where 
it  was  laid  down  that  an  action  will  not  lie  to 
recover  overcharges  made  in  violation  of  the 
provisions  of  the  Act  of  1854,  against  undue 
preferences.  When  the  Denaby  Main  case, 
14  Q.  B.  Div.  209,  11  App.  Cas.  97,  26  Am. 
& Eng.  R.  Cas.  93,  was  in  the  House  of  Lords 
the  question  was  not  decided,  and  the  state  of 
the  authorities  has  been  discussed  by  Cave,  J., 
in  his  judgment  in  Lancashire  & Y.  B.  Co.  v. 
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Greenwood,  21  Q.  B.  Div.  215,  35  Am.  & Eng. 
R.  Cas.  537.” 

In  a still  more  recent  case  decided  in  the 
English  Court  of  Appeal,  the  above  mentioned 
cases  of  Harris  v.  Cockermouth,  Denaby  Main 
Colliery  Co.  Bansome  v.  Eastern  Counties  B. 
Co.  and  also  Evershed’s  Case,  L.  R.  3 App.  Cas. 
1029,  were  discussed;  and  the  case  of  Budd 
was  held  to  be  no  longer  law. 

The  ruling  on  the  main  question  presented 
by  the  appeal  was  that  the  railway  commis- 
sioners or  the  court  may  take  into  considera- 
tion the  existence  of  a competing  route  be- 
tween the  same  points  in  considering  a case  of 
alleged  undue  preference. 

Phipps  v.  London  & JSf.  W.  B.  Co.  [1892]  2 
Q.  B.  229. 

In  that  opinion  Lord  Herschell  said  of  the 
Equality  and  Undue  Preference  clauses: 

“Where  there  is  a breach  of  the  equality 
clause,  no  doubt  you  may  sue  to  recover  the 
difference  on  the  basis  that  you  can  compel  the 
railway  company  to  pay  you  back  anything 
which  you  have  paid  over  what,  for  precisely 
the  same  service,  they  have  charged  to  anoth- 
er. But  under  the  Railway  and  Canal  Traffic 
Act,  as  was  pointed  out  in  the  House  of  Lords, 
the  company  have  their  option.  They  may 
put  up  one  charge,  they  may  put  down  the 
other.  It  is  not  an  equality  clause;  it  is  only 
a clause  relating  to  undue  preference  or  ad- 
vantage.” 

“The  words  of  the  equality  clause  have  no 
elasticity  at  all;  there  are  no  outside  circum- 
stances to  be  taken  into  consideration,  and  it 
is  not  a question  of  regarding  the  position  of 
the  one  trader  as  compared  with  the  other,  and 
then  saying  whether  there  is  any  undue  pref- 
erence. It  is  an  absolute  rigid  equality  which 
is  demanded  by  the  statute.” 

These  words  of  the  learned  English  judge 
clearly  illustrate  what  we  have  said  in  relation 
to  our  own  second  and  fourth  sections  as  com- 
pared with  the  undue  preference  section  which 
was  copied  from  the  English  statute  into  our 
law. 

It  is  unnecessary  to  continue  this  examina- 
tion. In  a case  purely  of  alleged  undue  pref- 
erence or  prejudice  the  English  cases  have  di- 
rect application.  Even  in  cases  under  our  sec- 
ond and  fourth  sections,  English  cases  brought 
under  the  undue  preference  clause  in  which 
the  decision  has  held  undue  preference  to  ex- 
ist, have  value  as  showing  how  strictly  the 
English  Commission  or  Court  has  applied  the 
broad  language  of  the  clause  to  a particular 
set  of  facts,  but  when  English  decisions  under 
the  undue  preference  clause  are  cited  by  a 
carrier  in  justification  of  its  action  under  the 
strict  language  of  our  second  and  fourth  sec- 
tions, the  citations  have  greatly  diminished 
force.  These  sections  apply  only  against  rates 
in  specific  cases,  but  the  undue  preference 
clause  or  third  section  is  inclusive;  it  applies 
both  to  rates  and  facilities,  and  says  generally 
to  the  carrier,  you  shall  not  in  any  manner  un- 
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duly  prefer  one  person  or  kind  of  traffic  over 
another,  and  leaves  it  to  the  Commission  or 
the  Court  to  say  when  the  undue  preference  is 
given.  In  the  second  and  fourth  sections 
what  is  unlawful  is  clearly  defined,  the  circum- 
stances and  conditions  of  the  transportation 
being  similar  in  substance.  We  think,  there- 
fore, that  while  English  cases  are  valuable  as 
defining  undue  preference  or  prejudice  their 
value  is  greatly  limited  in  cases  where  the 
statute  itself  describes  the  offense  it  declares 
unlawful. 

In  regard  to  such  elemeuts  of  transporta- 
tion as  through  and  local  traffic  and  cost  of 
service  we  cannot  do  better  than  reiterate  what 
was  held  by  the  Commission  in  Re  Louisville 
& Nashville  R.  Co.  : 

“The  Commission  further  decides  that  when 
a greater  charge  in  the  aggregate  is  made  for 
the  transportation  of  passengers  or  the  like 
kind  of  property  for  a shorter  than  a longer 
distance  over  the  same  line  in  the  same  direc- 
tion, the  shorter  being  included  in  the  longer 
distance,  it  is  not  sufficient  justification  there- 
for, that  the  traffic  which  is  subjected  to  such 
greater  charge  is  way  or  local  traffic,  and  that 
which  is  given  the  more  favorable  rates  is  not. 

“Nor  is  it  sufficient  justification  for  such 
greater  charge  that  the  short  haul  traffic  is 
more  expensive  to  the  carrier,  unless  when  the 
circumstances  are  such  as  to  make  it  excep- 
tionally expensive,  or  the  long  haul  traffic  ex- 
ceptionally inexpensive,  the  difference  being- 
extraordinary  and  susceptible  of  definite 
proof.” 

Disproportionate  expenses  of  carriage  and 
great  variation  in  the  volume  of  traffic  to  various 
points  are  ever  present  in  railroad  service,  were 
within  the  knowledge  of  Congress  when  the 
section  was  framed,  and  must  of  necessity 
have  been  considered  as  not  constituting  sub- 
stantially dissimilar  circumstances  and  condi- 
tions, in  other  than  extraordinary  cases,  for 
under  the  contrary  view  it  is  manifest  that  in 
a large  majority  of  cases  the  design  of  the  sec- 
tion would  be  defeated.  As  above  stated,  a 
defense  of  the  higher  rate  for  the  shorter  haul 
which  is  based  upon  cost  must  amount  to  a 
practical  demonstration  that  the  short  haul 
traffic  is  exceptionally  expensive  or  the  cost  of 
the  long  haul  transportation  exceptionally 
low. 

It  is  unnecessary  to  go  over,  ground  which 
was  so  carefully  covered  by  the  Commission 
in  the  Louisville  & Nashville  opinion,  and  we 
will  at  once  proceed  to  the  main  question: 
What  are  the  circumstances  and  conditions 
which  a carrier  may  in  the  first  instance  take 
into  account  in  fixing  rates  for  longer  and 
shorter  distances  over  its  line? 

Under  necessary  and  well  settled  rules  of 
railroad  transportation  essentially  different 
circumstances  and  conditions  constantly  arise. 
The  section  says,  “The  transportation  of  a 
like  kind  of  property  under  substantially  sim- 
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ilar  circumstances  and  conditions.”  A barrel 
of  flour  is  a like  kind  of  property  with  a car- 
load of  flour,  but  they  are  different  units  of 
quantity,  and  the  transportation  of  a carload 
is  not  under  substantially  similar  circumstances 
and  conditions  with  those  which  apply  to  the 
shipment  of  a barrel,  or,  under  present  rules 
of  transportation,  any  number  of  barrels 
less  than  a carload.  Other  examples  would 
be  one  horse  and  a carload  of  horses,  furniture 
knocked  down  or  set  up,  small  lots  of  grain  in 
sacks  or  loose  in  carloads,  and  so  on  through 
the  great  variety  of  articles  of  commerce 
which  seek  carriage  in  different  quantities  and 
forms. 

It  is  proper  also  to  recognize  the  right  of  a 
carrier  to  charge  different  but  duly  published 
rates  according  as  its  liability  is  diminished 
by  proper  conditions  stated  upon  the  bill  of 
lading  accepted  by  the  shipper  or  upon  the 
ticket  accepted  by  the  passenger  whereby  the 
carrier,  under  such  special  contract,  secures  to 
itself  some  lawful  pecuniary  or  economic  ad- 
vantage. These  and  other  transportation 
methods  not  necessary  or  possible  to  specify 
constitute  many  kinds  of  essentially  dissimilar 
circumstances  and  conditions  arising  upon  its 
own  line  by  which  a carrier  may  rightfully 
be  governed. 

Circumstances  and  conditions  affecting 
transportation  also  arise  through  competition 
with  other  carriers  for  business;  that  is,  cir- 
cumstances and  conditions  which  do  not 
wholly  arise  upon  the  carrier’s  own  line. 

The  necessity  for  a construction  of  the 
fourth  section  of  the  Act  became  apparent 
almost  immediately  after  the  organization  of 
the  Commission.  A large  number  of  applica- 
tions for  relief  were  then  filed  by  roads  op- 
erating in  all  sections  of  the  country.  Inves- 
tigations were  held  in  many  places  and  on 
June  7,  1887,  the  applications  were  disposed 
of  in  the  opinion  above  quoted  from,  the  Louis- 
ville & Nashville  case,  and  it  was  intended 
that  the  construction  there  laid  down  should 
be  sufficient  for  all  cases  based  on  similar 
grounds  which  might  thereafter  arise  under  the 
fourth  section;  but  the  construction  put  upon 
the  statute  at  that  time  seems  to  have  been 
misapprehended  in  some  essential  particulars 
by  carriers. 

The  Commission  held  in  that  case  that  the 
phrase  “under  substantially  similar  circum- 
stances and  conditions”  in  the  fourth  section 
is  used  in  the  same  sense  as  in  the  second  sec- 
tion; and  under  the  qualified  form  of  prohibi- 
tion in  the  fourth  section  carriers  are  required 
to  judge  in  the  first  instance  with  regard  to  the 
similarity  or  dissimilarity  of  the  circumstances 
and  conditions  that  forbid  or  permit  a greater 
charge  for  the  shorter  distance.  The  Commis- 
sion said  in  regard  to  the  employment  of  the 
same  qualifying  phrase  in  both  sections  2 and 
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4:  “It  will  be  observed  that  the  phrase  is 

precisely  the  same;  and  there  can  be  no  doubt 
that  the  words  were  carefully  chosen,  probably 
because  they  were  believed  to  express  more  ac- 
curately and  precisely  than  would  any  others 
the  exact  thought  which  was  in  the  legislative 
mind.  And  in  this  section  (2)  as  well  as  in 
section  4,  the  phrase  is  employed  to  mark  the 
limit  of  the  carrier’s  privilege;  its  privilege, 
too,  in  respect  to  the  very  subject  matter  with 
wffiich  section  4,  where  it  is  employed,  has  to 
do,  namely,  the  charges  for  transportation 
service.” 

In  all  cases  under  the  second  section  the  act- 
ual facts  are  of  necessity  entirely  within  the 
carrier’s  knowledge.  The  qualifying  phrase, 
under  substantially  similar  circumstances  and 
conditions,  used  in  the  same  sense  in  the  sec- 
ond and  fourth  sections,  has  no  greater  force 
or  different  meaning  in  the  one  than  in  the 
other. 

In  reviewing  what  was  held  in  the  Louisville 
& Nashville  case  the  precise  wording  of  the 
statute  must  not  be  overlooked.  The  first  part 
of  the  section  forbids  carriers  to  charge  more 
for  the  shorter  than  for  the  longer  haul  when 
the  transportation  is  under  substantially  simi- 
lar circumstances  and  conditions.  The  other 
portion  of  the  section,  that  which  relates  to  a 
relieving  order  by  the  Commission,  permits 
such  an  order  only  for  the  purpose  of  a lesser 
charge  for  the  longer  haul,  but  the  discretion 
of  the  Commission  is  «not  limited,  except  that 
the  case  must  be  special — must  present  a ques- 
tion requiring  authoritative  action.  The  Com- 
mission said  in  that  case  that  if  the  section  had 
passed  as  it  once  stood  without  containing  the 
qualifying  phrase  “under  substantially  similar 
circumstances  and  conditions”  the  Commission 
might  have  exercised  its  discretion  in  all  cases 
where  the  circumstances  and  conditions  ap- 
peared to  be  different,  and  it  would  have  en- 
tered upon  its  duties  “with  a distinct  under- 
standing of  the  task  imposed,  even  though  its 
adequate  performance  might  have  been  out  of 
the  question,  but  modified  as  it  now  stands  the 
necessity  for  a relieving  order  is  greatly  nar- 
rowed, it  being  obvious  that  no  order  is  needed 
to  relieve  against  the  operation  of  the  statute 
when  nothing  is  done  or  proposed  which  it 
makes  unlawful.” 

But  the  Commission  clearly  foresaw  at  that 
time  that  a construction  of  the  statute  which 
would  deliver  even  questions  purely  of  fact 
unto  the  carrier’s  judgment  in  the  first  instance, 
must  be  accompanied  by  a statement  of  prin- 
ciples on  which  such  judgment  must  be  based 
or  the  greatest  confusion  and  litigation  would 
follow,  and  thereupon  proceeded  to  lay  down 
for  the  guidance  of  carriers  rules  which  would 
not  warrant  them  in  making  charges  greater 
for  shorter  distances  than  those  established  for 
longer  hauls. 
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The  rules  limiting  the  judgment  of  the  car- 
rier in  respect  to  greater  charges  for  shorter 
hauls  were  briefly  stated  as  follows: 

“Sixth:  The  Commission  further  decides 
that  when  a greater  charge  in  the  aggregate  is 
made  for  the  transportation  of  passengers  or 
the  like  kind  of  property  for  a shorter  than  for 
a longer  distance  over  the  same  line  in  the 
same  direction  the  shorter  being  included  in  the 
longer  distance  it  is  not  sufficient  justification 
therefor  that  the  traffic  which  is  subjected  to 
such  greater  charge  is  way  or  local  traffic,  and 
that  which  is  given  the  more  favorable  rates  is 
not. 

‘ ‘ Nor  is  it  sufficient  justification  for  such 
greater  charge  that  the  short  haul  traffic  is ' 
more  expensive  to  the  carrier,  unless  when  the 
circumstances  are  such  as  to  make  it  excep- 
tionally expensive,  or  the  long  haul  traffic  ex- 
ceptionally inexpensive,  the  difference  being 
extraordinary  and  susceptible  of  definite  proof. 

“Nor  that  the  lesser  charge  on  the  longer  haul 
has  for  its  motive  the  encouragement  of  manu- 
facturers or  some  other  branch  of  industry. 

“Nor  that  it  is  designed  to  build  up  business 
or  trade  centers. 

“Nor  that  the  lesser  charge  on  the  longer 
haul  is  merely  a continuation  of  the  favorable 
rates  under  which  trade  centers  or  industrial 
establishments  have  been  built  up. 

“The  fact  that  long  haul  traffic  will  only  bear 
certain  rates  is  no  reason  for  carrying  it  for 
less  than  cost  at  the  expense  of  other  traffic.” 

The  Commission  might  have  stopped  there 
and  directed  the  carriers  to  withdraw  their 
applications,  leaving  further  construction  of 
the  section  to  come  up  in  cases  of  complaint 
or  subsequent  application  for  relief.  But  be- 
fore laying  down  any  principles  except  the 
construction  as  to  the  carrier’s  right  of  primary 
determination  it  said: 

“It  is  manifestly  important  to  the  public  in- 
terest, as  well  as  to  that  of  the  railroads  them- 
selves, that  mistakes  shall  as  far  as  possible  be 
avoided.  It  is  also  important  that  the  general 
rule  laid  down  by  the  statute  be  strictly  com- 
plied with  whenever  compliance  appears  to  be 
fairly  practicable,  and  that  carriers  direct 
their  attention  more  *o  the  feasibility  of  com 
ing  into  conformity  with  it  than  to  the  possi- 
bility of  finding  reasons  upon  which  to  ground 
exceptions.  They  are  therefore  entitled  to  the 
benefit  of  such  conclusions  as  we  have  already 
reached  upon  the  general  merits  of  their  ap- 
plications that  they  may  be  guided  thereby  in 
the  preparation  of  their  tariffs  respectively. 
In  giviDg  these  conclusions  we  limit  ourselves 
strictly  to  the  cases  presented  and  leave  out  of 
view  such  other  grounds  of  relief,  if  any,  as 
are  not  yet  formally  brought  forward.” 

The  Commission  then  proceeded  to  discuss 
and  lay  down  the  rules  above  set  forth.  It 
being  apparent  that  competition  of  various 
kinds  would  constitute  a main  subject  for 
consideration  in  cases  of  long  and  short  hauls 
the  Commission  discussed  the  force  and  effect 
of  the  competition  of  carriers  not  subject  to 
the  law,  and  also  that  of  carriers  subject  to  its 
provisions,  for  the  purpose  of  arriving  at  such 
10 
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general  conclusions  in  regard  thereto  as  would 
properly  direct  carriers  in  establishing  rates 
for  longer  and  shorter  hauls. 

The  Commission  said  generally  on  the  sub- 
ject of  competition  as  creating  dissimilarity  in 
circumstances  and  conditions  that  Congress  in 
rejecting  the  fourth  section  as  introduced  in 
both  of  its  branches,  and  insisted  upon  in  the 
bill  passed  by  the  House,  “ understood  that 
they  were  not  adopting  a measure  of  strict 
prohibition  in  respect  to  charging  more  for 
the  shorter  than  for  the  longer  distance,  but 
that  they  were,  instead,  leaving  the  door  open 
for  exceptions  in  certain  cases,  and  among 
others  in  cases  where  the  circumstances  and 
conditions  of  the  traffic  were  affected  by  the 
element  of  competition,  and  where  exceptions 
might  be  a necessity  if  the  competition  was  to 
continue;  and  water  competition  was  beyond 
doubt  especially  in  view.” 

But  the  Commission  immediately  said  in 
that  connection  that  Congress  must  be  sup- 
posed to  have  allowed  this  because  the  public 
interest  required  it,  and  “that  only  legitimate 
open  and  fair  competition  was  meant,  not 
everything  that  has  been  done  under  the  name 
of  competition  and  which  in  many  cases  has 
been  equally  destructive  of  public  and  private 
right.  Among  common  abuses  have  been  the 
granting  of  special  favor  in  exceptional  rates, 
rebates,  drawbacks,  etc.,  all  of  which  are  now 
expressly  prohibited  by  law  when  they  assume 
the  form  of  unjust  discrimination.  There  has 
also  been  favoritism  between  places  and  com- 
munities, as  a result  of  competition;  but  this 
is  no  longer  permissible.”  It  was  also  ex- 
pressly stated  in  the  opinion  that  the  prohibi- 
tions against  unjust  and  unreasonable  rates 
and  unjust  discriminations  apply  as  well  to 
cases  under  section  4 as  in  other  cases. 

In  taking  this  view  of  the  meaning  of  the 
statute  the  Commission  undoubtedly  relieved 
itself  of  many  onerous  duties  in  the  consider- 
ation of  cases  arising  on  applications  for  orders 
granting  leave  to  charge  less  for  the  longer 
distance  on  the  score  of  competition;  and  the 
difficulty  of  discharging  these  duties  was 
clearly  set  forth  in  the  beginning  of  the  opin- 
ion. By  defining  the  kinds  of  competition 
which  might  entitle  the  carrier  to  make  less 
charges  for  the  longer  distances  and  thereby 
justify  consequent  greater  charges  on  its  line 
for  shorter  hauls  the  Commission  has  recog- 
nized that  competition  of  that  character  con- 
stitutes a state  of  facts  of  which  the  carriers 
could  judge  in  the  first  instance  without  giv- 
ing color  of  right  to  any  charges  on  the  com- 
peting line. 

Now  what  kind  of  competition  did  the  Com- 
mission hold  might,  by  warranting  a lesser 
long  haul  charge,  justify  carriers  in  establish- 
ing greater  charges  for  shorter  hauls  ? The 
answer  is:  Competition  with  water  carriers. 
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Competition  with  foreign  railroads.  Competi- 
tion with  railroad  lines  wholly  in  a single 
state.  Such  carriers  are  not  subject  to  the 
law.  They  are  independent  of  all  regulation 
by  the  Federal  authority,  and  consequently  the 
carrier,  subject  to  such  regulation,  in  first  de- 
termining for  itself  to  charge  less  for  the 
longer  distance  because  of  such  competition, 
does  not  by  meeting  the  competitive  rates  give 
color  of  right  to  rates  on  the  other  competing 
lines,  for  the  law  does  not  regulate  such  rates. 

The  Commission  described  one  other  kind 
of  competition  which  might  entitle  a carrier 
to  charge  less  for  a longer  haul  and  thereby 
justify  short  haul  charges.  This  was  in  “rare 
and  peculiar”  cases  of  competition  with  a rail- 
road subject  to  the  Act  where  a strict  applica- 
tion of  the  general  rule  of  the  statute  would 
be  destructive  of  legitimate  competition.  This 
class  of  cases  was  illustrated  by  two  instances 
of  very  circuitous  routes;  one  being  where  the 
competing  lines  run  from  the  point  of  ship- 
ment, one  in  a direct  line  to  the  longer  dis- 
tance point  while  the  other  ramson  the  opposite 
direction  and  its  traffic  reaches  the  longer  dis- 
tance point  by  taking  a ,wide  circuit.  This 
was  the  Pittsburgh  or  Youngstown  case.  The 
other  illustration  was  that,  of  roads  running 
north  and  south  delivering  to  connections  at 
terminals  or  intermediate  junctions,  and  com- 
peting to  and  from  a common  market  with 
direct  east  and  west  roads  which  by  reason  of 
greatly  less  distance  make  the  rates  to  the 
longer  distance  point. 

The  belief  was  indulged  in  that  the  carriers 
by  strictly  observing  the  limitations  put  upon 
their  judgment  in  that  opinion,  and  at  the  same 
time  obeying  the  other  provisions  of  the  stat- 
ute, would  find  little  necessity  for  applying 
to  the  Commission  for  relief;  that  the  opera- 
tion of  the  law  upon  two  carriers  subject  to  its 
provisions  would  render  competition  between 
them  an  infrequent  cause  for  seeking  aid  in 
an  order  relaxing  the  rule.  But  from  the  out- 
set the  Commission  realized  that  the  provision 
for  relief  in  the  fourth  section  would  promote 
the  interests  fof  interstate  commerce  and  up- 
hold the  rights  of  carriers  by  preserving  com- 
petition between  carriers  subject  to  the  Act 
which  the  Commission  should  ascertain  to  be 
legitimate.  The  opening  part  ©f  the  opinion 
under  consideration  states  the  view  of  con- 
struction which  was  thereinafter  discussed  and 
approved  : That  “the  order  for  relief  would 
be  needful  only  when  the  case  was  not  one  of 
'plainly  dissimilar  circumstances  and  condi- 
tions, but  in  which,  nevertheless,  there  might 
be  reasons  and  equities  that  would  sanction 
such  greater  charge.” 

Further  on  the  Commission  said: 

“The  later  clause  in  the  same  section  which 
empowers  the  Commission  to  make  orders  for 
relief  in  its  discretion  does  not  in  doing  so  re- 
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strict  it  to  a finding  of  circumstances  and  con- 
ditions strictly  dissimilar  but  seems  intended 
to  give  a discretionary  authority  for  cases  that 
could  not  well  be  indicated  in  advance  by  gener- 
al designation,  while  the  cases  which  upon 
their  facts  should  be  acted  upon  (by  the  car. 
riers)  as  clearly  exceptional  would  be  left  for 
adjudication  when  the  action  of  the  carrier 
was  challenged.  The  statute  becomes  on  this 
construction  practical  and  this  section  may  be 
enforced  without  serious  embarrassment.” 

It  would  be  impossible  to  “indicate  in  ad- 
vance by  general  designation”  all  cases  of  com- 
petition between  carriers  subject  to  the  Act 
that  should  or  should  not  come  under  the  gen- 
eral rule.  Competition  between  carriers  sub- 
ject to  the  Act  does  not  constitute  plainly  dis- 
similar circumstances  and  conditions,  for 
reasons  which  we  shall  now  proceed  to  state, 
and  the  duty  of  primarily  determining  the 
question  is  laid  upon  the  Commission  by  the 
fourth  section  of  the  statute. 

The  necessity  for  supplemental  construction 
at  this  time  arises  from  the  fact  that  carriers  in 
the  operation  of  their  lines  have  not  held 
strictly  to  the  principles  laid  down  in  the  Lou- 
isville & Nashville  opinion,  under  a possible 
misapprehension  of  the  scope  of  that  decision. 

In  stating  in  that  opinion  what  kinds  of 
competition  might  entitle  the  carrier  to  make 
lesser  long-haul  charges,  or  that  create  dissimi- 
lar circumstances  and  conditions  under  which 
it  would  be  justified  in  charging  more  for 
shorter  hauls,  we  now  think,  in  the  light  of 
more  than  five  years  operation  of  the  statute, 
that  the  Commission  should  not  have  included 
in  such  statement,  “rare  and  peculiar  cases  of 
competition  between  railroads  subject  to  the 
Act  where  a strict  application  of  the  general 
rule  of  the  statute  would  be  destructive  of  le- 
gitimate competition,”  if  this  language  in  the 
opinion  was  fairly  susceptible  of  the  interpre- 
tation which  the  carriers  have  put  upon  it. 
As  an  exception  it  was  not  consistent  with  the 
otherwise  harmonious  theory  on  which  the 
whole  opinion  was  based. 

It  constituted  an  exception  to  the  clear  res- 
ervation for  the  primary  action  of  £he  Com- 
mission in  cases  involving  competition  between 
carriers  subject  to  the  Act  which  is  implied  in 
the  fourth  section.  Because  the  instances  of 
such  “rare  and  peculiar”  cases  cited  in  the 
opinion  are  such  as  indicate  a hardship  that  the 
Commission  would  not  fail  to  recognize  and 
by  an  order  under  the  provisory  clause  relieve, 
if  applied  for,  was  no  good  ground  for  per- 
mitting the  carriers  to  determine  for  themselves 
what  cases  of  such  competition  are  rare  and 
peculiar  or  when  any  cases  of  strife  for  traffic 
between  carriers  subject  to  the  law  will,  if  the 
strict  rule  of  the  fourth  section  is  applied,  be 
“destructive  of  legitimate  competition.”  From 
the  fact  that  many  carriers  have,  as  was  nat- 
ural, expanded  the  permission  restricted  to 
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“rare  and  peculiar  cases”  into  a privilege  to 
presume  that  whenever  they  engage  in  com- 
petition with  other  carriers  subject  to  the  Act 
the  case  becomes  “rare  and  peculiar,”  the  ex- 
ceptional ruling  has  become  inoperative,  delu- 
sive, and  opened  the  door  to  many  evasions  of 
the  statute.  We  think  there  is  nothing  in  the 
statute  which  warranted  the  exception. 

The  prohibitory  part  of  the  fourth  section  of 
the  statute  is  followed  by  this  proviso: 

‘ ‘That  upon  application  to  the  Commission 
appointed  under  the  provisions  of  this  Act,  such 
common  carrier  may,  in  special  cases,  after  in- 
vestigation by  the  Commission,  be  authorized 
to  charge  less  for  longer  than  for  shorter  dis- 
tances for  transportation  of  passengers  or  prop- 
erty; and  the  Commission  may  from  time  to 
time  prescribe  the  extent  to  which  said  desig- 
nated common  carrier  may  be  relieved  from 
the  operation  of  this  section  of  this  Act.” 

Force  must  be  given  to  this  part  of  the  sec- 
tion as  well  as  the  other. 

In  the  frammg  of  the  fourth  section  it  ap- 
pears that  a proviso  of  this  character  was  made 
a part  of  it  before  the  words  “under  substan- 
tially similar  circumstances  and  conditions,” 
were  inserted  inv  the  preceding  general  rule. 
The  debate  indicates  that  the  then  object  of 
the  proviso  was  to  give  the  Commission  sub- 
stantially discretionary  power  to  relieve  carriers 
from  the  operation  of  the  general  rule.  The 
subsequent  incorporation  of  the  clause,  “sub- 
stantially similar  circumstances  and  condi- 
tions” in  the  prohibitory  part  of  the  section, 
the  same  phrase  being  already  in  the  second 
section,  could  only  have  been  intended  to  pro- 
vide for  a class  of  cases  where  the  carrier  is 
capable  of  determining  for  itself  whether  the 
transportation  conditions  are  similar,  and  this 
it  can  easily  do  when  the  competition  is 
with  carriers  not  subject  to  regulation  under 
the  Act.  If  it  had  been  intended  by  that 
phrase  to  cover  all  cases  of  dissimilar  circum- 
stances and  conditions  apparent  and  actual, 
regardless  of  whether  fairness  and  justice  to 
carriers,  shippers  and  localities  demanded  the 
exceptional  charge,  then  the  proviso  would 
have  been  stricken  out  when  the  similarity 
clause  was  inserted.  But  the  debates  indicate 
that  both  the  proviso  and  the  clause  were  re- 
garded as  necessary, and  that  the  proviso  would 
apply  to  a class  of  cases  not  intended  to  be 
covered  by  the  similarity  clause. 

In  the  absence  of  anything  in  the  phrase- 
ology of  the  statute  which  clearly  indicates  to 
what  class  of  cases  these  two  provisions  re- 
spectively apply,  it  becomes  necessary  to  seek 
for  an  interpretation  that  is  reasonable  and 
will  give  effect  to  both  clauses.  A statute 
must,  if  possible,  be  so  construed  as  to  give 
effect  to  all  its  provisions. 

The  competition  of  carriers  subject  to  the 
Act  with  carriers  not  amenable  to  its  provisions 
plainly  constitutes  dissimilar  circumstances 
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and  conditions  which  justify  a reasonable  de 
parture  from  the  rule  of  the  fourth  section  if 
the  competition  be  actual  and  controlling  in 
respect  to  traffic  important  in  amount.  This 
includes  the  competition  of  independent  water 
lines,  independent  state  railroads,  and  foreign 
railroads,  where  they  have  not  so  connected 
themselves  with  the  carriage  of  interstate  traffic 
as  to  thereby  become  subject  to  the  Act. 

Of  the  similarity  or  dissimilarity  in  the  cir- 
cumstances and  conditions  which  originate  in 
real  and  tangible  competition  with  lines  not 
subject  to  the  Federal  authority  the  carrier  is 
obviously  well  qualified  to  judge  and  deter- 
mine for  itself  in  the  first  instance.  Such  cir- 
cumstances and  conditions  have  direct  bearing 
upon  traffic  over  the  line  and  are  not  subject 
to  qualification  by  a multitude  of  other  facts 
pertaining  to  lines  of  other  carriers  subject  to 
Federal  regulation.  For  instance,  the  compe- 
tition between  rail  carriers  both  subject  to  the 
Federal  law  for  business  between  two  points 
does  not  because  it  exists  constitute  circum- 
stances and  conditions  of  transportation  which 
one  carrier  is  competent  to  say  will  warrant 
exceptional  rates  on  its  road,  even  though  the 
other  may  have  the  shorter  line.  Such  a case 
presents  questions  that  can  only  be  properly 
determined  by  the  regulating  authority  created 
by  the  law.  Rates  on  the  competing  line  may 
or  may  not  be  lawfully  adjusted,  and  the  low 
rates  to  the  competitive  point  may  be  remu- 
nerative on  the  shorter  line  but  unreasonably 
low  and  unprofitable  over  the  longer  line. 
This  is  a case  for  investigation  by  the  Com- 
mission, not  only  with  reference  to  the  long 
line  but  it  also  involves  a scrutiny  of  the  rates 
of  the  competing  road  and  the  reasons  which 
cause  the  low  rates  to  be  charged.  Another 
consideration  is  that  the  carriers  if  left  to  them- 
selves are  likely  to  force  the  already  low  rate 
lower  and  lower,  whether  it  originally  paid 
both  carriers  or  not,  until  finally  a point  is 
reached  where  other  traffic  on  both  lines  is 
burdened  with  part  of  the  cost  which  properly 
belongs  to  the  business  competed  for;  charges 
to  many  points  on  both  lines  are  thrown  out 
of  just  relation,  and,  what  is  still  worse,  the 
competition  which  has  become  illegitimate  is 
likely  to  have  so  affected  rates  of  roads  not  in- 
terested in  the  original  strife,  but  which  have 
felt  obliged  to  give  relatively  lower  rates  to 
competitive  points  on  their  lines  in  the  same 
territory,  that  they  too  stand  in  unlawful  light. 
This  is  illustrated  to  a considerable  extent  in 
the  territory  now  under  consideration.  Com- 
petition unrestrained  will  naturally  develop 
into  reckless  warfare,  or,  through  that  combi- 
nation which  is  the  logical  result  of  destructive 
or  ruinous  competition,  perpetuate  a system  of 
rates  which  is  burdensome  to  many  communi- 
ties while  it  unduly  favors  a few,  and  yet 
brings  no  additional  returns  to  the  carriers 
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concerned.  The  law-making  power  never  in- 
tended that  competition  should  have  such  un- 
restrained and  disastrous  sway  before  the  rem- 
edy of  regulation  should  t)e  invoked  and 
applied. 

But  competition  between  carriers  subject  to 
the  Act  to  Regulate  Commerce  may  furnish 
grounds  for  disproportionate  rates  on  the  line 
of  one  of  the  carriers,  and  when  such  a railroad 
company  meets  a stronger  competitor  in  the 
strife  for  business  between  the  same  points, 
such  a case  should,  if  the  weaker  line  will  gain 
some  profit  from  the  competitive  rate,  be 
brought  to  the  attention  of  the  Commission  as 
a special  case  for  relief  under  the  proviso  of  the 
fourth  section.  The  Commission  will  investi- 
gate the  matter,  and  having  in  view  the  rights 
of  both  carriers  and  their  duties  to  the  persons 
and  communities  they  serve,  equitably  deter- 
mine the  questions  involved. 

The  regulation  provided  by  the  Act  to  Regu- 
late Commerce  is  not  intended  to  limit  or  re- 
strict, but  rather  to  preserve  and  encourage 
legitimate  competition  between  carriers  subject 
to  its  jurisdiction;  but  the  legality  of  such 
competition  should  in  no  case  be  arbitrarily 
determined  by  the  competitors  themselves. 
Those  who  are  subject  to  the  la'w  can  never 
find  excuse  for  disobedience  in  the  disobedi- 
ence of  another  and  neither  should  be  allowed 
to  judge  of  what  constitutes  obedience  on  the 
part  of  another.  Competition  between  car- 
riers subject  to  the  Act,  to  be  legitimate,  must 
be  based  upon  actual  compliance  with  the  pro- 
visions of  that  law.  When  the  competing  car- 
rier is  not  subject  to  the  Act  that  fact  alone 
may  constitute  a substantial  dissimilarity  in 
circumstances  and  conditions,  because  the 
rates  of  the  competing  earner  are  not  subject 
to  regulation  under  the  statute,  so  that  there 
is  no  room  for  presumption  or  doubt  in  such  a 
case. 

In  such  a case  it  is  easy  to  see  that  it  was 
wise  for  Congress  to  allow  the  carrier  to  act 
independently  of  the  regulating  body  in  devi- 
ating from  the  general  rule,  but  in  a case 
where  both  carriers  are  subject  to  the  statute 
there  can  be  no  presumption  of  the  existence 
of  facts  that  would  warrant  a departure  from 
that  rule,  and  the  question  whether  they  do 
exist  or  not  must  necessarily  be  a mixed  ques- 
tion of  fact  and  law  depending  on  various  con- 
siderations, as  hereinbefore  shown,  which  the 
regulating  body  must  pass  upon;  and  compli- 
cated as  such  a question  is  herein  shown  to  be, 
it  would  be  contrary  to  all  analogy  to  allow 
one  of  the  parties  in  interest  to  determine  for 
itself.  It  would  be  a novelty  in  the  drafting 
of  statutes  to  charge  a person  who  is  made 
subject  to  the  law  with  the  solution  of  such 
difficult  and  intricate  problems  as  must  arise 
under  the  fourth  section  of  this  statute  on  the 
claim  of  a right,  arising  from  competition  with 
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another  carrier  also  subject  to  that  law,  to  dis- 
regard its  general  provision,  and  which  Con- 
gress foresaw  could  only  receive  just  solution 
by  wholly  disinterested  minds.  The  protection 
of  the  law  extends  equally  to  carriers  and  the 
public,  and  no  other  interpretation  of  its  pro- 
visions than  that  which  awards  even  handed 
justice  to  both  is  admissible. 

The  line  between  the  right  of  a carrier  to 
conclude  for  itself  in  the  first  instance  and  the 
necessity  of  applying  to  the  Commission  for 
relief  we  think  is  sharply  drawn  at  the  point 
where  the  carrier  is  manifestly  unable  to  right- 
fully decide. 

We  think  that  in  no  case  is  there  any  pre- 
sumption of  dissimilarity  of  circumstances 
and  conditions  where  the  competing  lines  are 
both  subject  to  the  Act,  and  there  being  no 
such  presumption  neither  road  can  deviate 
from  the  general  rule  on  its  own  motion,  but 
must  apply  for  relief  under  the  proviso  clause 
of  the  section,  and  the  burden  will  rest  upon 
the  road  seeking  such  relief. 

Under  that  proviso  there  seems  to  be  no 
limitation  upon  the  power  of  the  Commission 
to  grant  relief  when,  upon  consideration  of  all 
the  facts  the  Commission  is  satisfied  “that  the 
interests  of  the  commerce  of  the  country  and 
common  fairness  to  the  common  carriers  re- 
quire that  an  exception  should  be  made.” 

It  is  difficult  to  see  why  this  proviso  is  not 
broad  enough  to  enable  the  Commission  to  re- 
lieve all  cases  of  hardship  under  the  fourth 
section  arising  from  competition  between  car- 
riers subject  to  the  Act,  including  many  of  the 
embarrassments  now  felt  by  American  carriers 
in  competition  with  Canadian  carriers  which 
may  be  subject  to  the  Act  in  respect  to  the 
traffic  competed  for. 

The  foregoing  has  been  especially  directed 
to  the  competition  of  carriers  subject  to  the 
Act  between  the  same  points. 

The  same  course  should  be  taken  when  car- 
riers meet  the  competition  of  other  lines  which 
carry  traffic  to  the  same  point  but  from  differ- 
ent points  of  origin.  The  strife  for  trade  be- 
tween different  markets  seeking  transportation 
for  like  commodities  to  the  same  locality  is 
undoubtedly  one  of  the  most  potent  com- 
mercial forces  of  our  time.  But  a common 
carrier  cannot  rightfully  assume  that  this  or 
that  market  upon  its  line  is  entitled  as  a matter 
of  right,  in  shipments  to  a given  point,  to  rates 
yhich  another  carrier  sees  fit  to  give  from  a 
market  on  its  line  to  the  same  point.  It  does 
not  follow  that  markets  competing  for  trade  in 
the  same  territory  must  enjoy  similar  rates  in 
order  to  compete  with  each  other;  and  the 
carrier  which  serves  one  market  has  no  right 
to  assume  that  substantially  equal  rates  must 
be  given.  Market  competition  does  not  create 
circumstances  and  conditions  which  the  car- 
riers can  take  into  account  in  determining  for 
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themselves  in  the  first  instance  whether  they 
are  justified  under  the  4th  section  in  charging 
more  for  a shorter  than  for  a longer  distance 
over  their  lines.  To  determine  the  force  and 
effect  of  such  competition  involves  commercial 
considerations  peculiar  to  the  business  of  ship- 
pers. such  as  advantage  of  business  location, 
comparative  economy  of  production,  compara- 
tive quality  and  market  value  of  commodi- 
ties, all  of  which  are  entirely  disconnected 
from  circumstances  and  conditions  under 
which  transportation  by  the  carrier  is  con- 
ducted. Carriers  cannot  create  abnormal  sit- 
uations by  making  rates  which  equalize  advan- 
tages and  disadvantages  of  competing  localities 
and  thereupon  claim  justification  for  greater 
charges  on  shorter  hauls  on  the  ground  that  the 
lesser  long  haul  charges  which  accomplish  such 
equalization  are  necessary  to  secure  increase  in 
traffic  over  their  lines.  Under  the  4th  section 
where  doubt  exists  as  to  the  existence  of  facts 
which  would  legitimately  force  a lower  rate  for 
the  longer  haul,  and  we  think  doubt  must  al- 
ways exist  where  the  competing  carriers  run 
from  different  markets,  the  carrier  cannot  as- 
sume to  solve  it.  The  propriety  of  applying 
to  the  Commission  for  relief  in  such  a case  is 
apparent. 

To  repeat  the  idea  above  discussed,  the  com- 
petition of  carriers  subject  to  the  law  between 
the  points  mutually  served,  or  competition  be- 
tween different  markets  to  the  point  where 
competing  lines  join,  does  not  merely  because 
it  exists  make  out  the  dissimilar  circumstances 
and  conditions  upon  which  a carrier  may  on 
its  own  motion  base  a lower  rate  for  one  point, 
while  it  keeps  in  effect  a higher  rate  for  a 
shorter  distance  over  its  line.  They  are  not  pre- 
sumptively dissimilar.  Investigation  by  the 
Commission  may,  with  no  wrong  to  the  car- 
rier, but  with  permanent  benefit  to  the  places 
they  serve,  result  in  bringing  charges  to  all 
points  in  the  immediate  territory  into  closer 
conformity  with  the  law,  and  render  a lower 
rate  for  the  longer  distance  unnecessary,  or 
else  furnish  sound  reasons  for  its  being  sanc- 
tioned. Regulation  having  been  provided  by 
Congress,  its  application  is  not  only  constant, 
but  the  machinery  of  the  law  is  at  all  times 
available  by  the  carriers  governed,  as  well  as 
by  the  public  which  the  carriers  serve. 

The  special  cases  referred  to  in  the  proviso  of 
the  fourth  section,  in  which  the  Commission  is 
empowered  to  make  investigation  and  grant 
relief  from  the  requirements  of  the  general 
rule,  include  all  cases  that  primarily  involve 
questions  of  regulation  over  the  respective 
competing  lines.  The  line  which  forces  the 
lower  rate  may  itself  be  guilty  of  dispropor- 
tionate rates.  Such  disparity  may  not  be  so 
great  as  to  have  caused  a complaint  to  the 
Commission  by  the  patrons  of  the  line,  not- 
withstanding the  burdens  imposed  may  be 
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manifest,  but  when  rates  so  adjusted  are  made 
the  basis  of  anothet  line’s  departure  from  the 
rule  of  equitable  charges,  the  situation  impera- 
tively calls  for  the  intervention  of  the  regu- 
lating authority,  both  in  the  interests  of  the 
connecting  roads  and  of  their  patrons. 

A construction  of  the  law  which  allows  a 
carrier  to  determine  for  itself  in  every  instance 
whether  the  lower  rate  for  the  longer  distance 
is  warranted,  is  liable,  when  such  lower  rate  is 
adopted  by  it,  to  cause  another  carrier  serving 
the  same  territory  to  feel  justified  in  establish- 
ing a lower  rate  for  the  longer  distance  on  its 
line  to  the  same  point  or  to  a different  point 
appearing  to  require  relatively  favorable  rates; 
and  is  also  liable  to  cause  other  carriers  in  the 
same  section  to  take  similar  action ; thus  creating 
an  artificial  or  abnormal  situation  which  con- 
stantly provokes  belief  and  claim  of  unjust  dis- 
crimination and  endless  controversies  between 
shippers  and  carriers.  Such  a situation,  left 
unchanged,  presents  a railroad  problem  most 
difficult  of  solution.  But  a construction  of  the 
law  which  will  compel  a carrier,  before  put- 
ting in  a lower  rate  for  the  longer  distance,  to 
seek  relief  by  a method  which  will  involve  a 
careful  examination  of  the  traffic  conditions  as 
to  all  the  lines  competing  for  carriage  in  the 
same  territory,  would  tend  to  promote  a solu- 
tion more  beneficial  for  all  parties. 

A concise  statement  of  this  construction  of 
the  fourth  section  on  the  point  above  discussed 
is:  The  carrier  has  a right  to  judge  in  the 

first  instance  whether  it  is  justified  in  mak- 
ing the  greater  charge  for  the  shorter  distance 
under  the  fourth  section  in  all  cases  where 
the  circumstances  and  conditions  arise  wholly 
upon  its  own  line  or  through  competition 
for  the  same  traffic  with  carriers  not  sub- 
ject to  regulation  under  the  Act  to  Regu- 
late Commerce.  In  other  cases  under  the 
fourth  section  the  circumstances  and  condi- 
tions are  not  presumptively  dissimilar,  and 
carriers  must  not  charge  less  for  the  longer  dis- 
tance except  upon  the  order  of  this  Commission. 

Aside  from  overruling  the  “ rare  and  pecu- 
liar cases”  exception,  this  construction  is  no 
departure  from  previous  rulings  and  is  not 
new.  Soon  after  the  Louisville  & Nashville 
opinion  was  promulgated  by  the  Commission. 
Judge  Pardee  of  the  United  States  Circuit 
Court  approved  this  construction  in  Missouri 
Pac.  R.  Go.  v.  Texas  & P.  R.  Go.  31  Fed.  Rep. 
527.  Upon  ex  parte  application  of  the  receiv- 
ers of  the  defendant  for  advice  in  relation  to 
the  construction  of  the  fourth  section  of  the 
Act  to  Regulate  Commerce,  the  court  held : 

Under  section  4 of  the  Interstate  Commerce 
Law,  relating  to  the  charges  for  the  long  and 
short  haul,  it  seems  that  where  the  circum- 
stances and  conditions  are  dissimilar  there  is 
no  prohibition;  where  the  circumstances  and 
conditions  are  similar  the  prohibition  attaches: 
and  that  where  it  is  difficult  to  point  out  clearly 
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the  circumstances  or  conditions  which  pro 
duce  dissimilarity,  the  doubt  should  go  in  fa- 
vor of  the  object  of  the  law,  and  the  circum- 
stances and  conditions  should  be  taken  as  sub- 
stantially similar.  Where  the  circumstances 
and  conditions  are  similar,  or  substantially 
similar  and  the  result  to  the  carrier  is  injuri- 
ous, relief  can  be  had  only  through  the  com- 
mission. 

Neither  is  our  view  in  serious  conflict  with 
the  opinion  expressed  by  Judge  Deady  in  Ex 
parte  Koehler,  1 Inters.  Com.  Rep.  .317.  The 
Ex  parte  Koehler  cases  all  involved  water  lines 
and  the  rulings  were  made  with  especial  refer- 
ence to  the  influence  of  competition  by  that 
mode  of  carriage;  and  the  language  of  the 
judge  in  the  course  of  discussion  must  be  con- 
strued with  like  reference, 

The  case  of  the  Interstate  Commerce  Com- 
mission v.  Atchison,  T.  & S.  F.  R.  Co.,  50  Fed. 
Rep.  295,  was  brought  to  enforce  an  order  of 
the  Commission  issued  against  the  defendants 
in  a proceeding  brought  before  it  by  the  San 
Bernardino  Board  of  Trade.  In  the  case  be- 
fore the  court  the  defendants  took  a great  deal 
of  additional  evidence  upon  the  subject  of 
water  transportation  at  the  longer  distance 
point.  The  court  discussed  the  evidence  at 
considerable  length  and  held  that  such  means 
of  transportation  actually  exists,  is  actually  and 
actively  seeking  the  traffic,  and  that  shipments 
by  water  are  increasing.  The  decision  turned 
upon  this  showing,  and  the  language  of  the 
court  in  the  course  of  the  discussion  must  be 
held  to  have  been  made  with  reference  to  the 
facts  therein  set  forth.  The  principle  stated 
by  the  court  that  to  render  lawful  a greater 
charge  for  a shorter  than  for  a longer  haul, 
under  section  four  of  the  Act,  it  is  not  neces- 
sary to  first  obtain  authority  of  the  Commis- 
sion; that  such  charge  is  lawful  if  the  circum- 
stances and  conditions  are  not  in  fact  substan- 
tially similar  and  the  carrier  may  determine 
for  himself,  subject  to  a liability  for  violating 
the  Act,  if,  on  investigation,  the  fact  be  found 
against  him,  is  clearly  in  line  with  our  view  as 
to  competition  by  water  lines,  or  the  compe- 
tition of  foreign  railroads,  or  the  competition 
of  independent  state  railroads.  The  decision 
was  not  rendered  upon  any  controlling  consid- 
erations of  competition  between  carriers  sub- 
ject to  the  law. 

In  the  case  of  Osborne  v.  Chicago  & N.  W. 
R.  Co.,  48  Fed.  Rep.  49,  Judge  Shirasin  charg- 
ing the  jury,  said:  • 

' “Whether  the  railway  company  was  justi- 
fied by  a cut  rate,  making  what  was  called  in 
argument  ‘illegitimate  competition,’  and  cir- 
cumstances of  that  kind  which  grow  out  of 
the  handling  and  management  of  the  railroad 
business  of  the  country,  by  other  competing 
lines,  and  its  effect  upon  the  business  of  the 
defendant  company,  in  the  judgment  of  the 
court,  is  a question  that  cannot  be  submitted 
to  you.  Questions  of  that  kind  are  for  the 
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judgment  and  determination  of  tbe  board  of 
commissioners  appointed  under  this  Act,  and 
the  courts  and  juries,  when  they  are  called  to 
act  upon  particular  cases  arising  under  this 
Act,  where  it  is  denied  that  the  law  has  been 
violated,  are  only  authorized  to  determine  the 
question  whether  in  the  service  rendered,  the 
character  of  the  property,  its  conveyance,  and 
other  facts  which  inhere  in  the  carrying  of 
freight  upon  the  particular  line  which  is 
charged  with  wrong  doing,  there  existed  dis- 
similar circumstances  and  conditions  relieving 
this  company  from  the  charge  of  collecting  a 
larger  rate  for  the  shorter  haul  over  the  same 
line,  in  the  same  direction,  and  under  other- 
wise substantially  similar  circumstances  and 
conditions.” 

This  decision  distinctly  follows  the  construc- 
tion that  where  doubt  exists,  the  circum- 
stances and  conditions  should  be  taken  as  sub- 
stantially similar.  Doubt  always  exists  as  to 
the  legitimate  force  of  the  competition  between 
carriers  subject  to  the  law  which  one  of  them 
claims  to  compel  the  making  of  exceptional 
charges  over  its  line.  The  law  restrains  both 
alike  and  the  true  presumption  is  that  they 
have  equal  advantage  under  the  law.  But  if 
hardship  is  encountered  then  relief,  temporary 
and  continuing,  may  on  proper  showing  be 
obtained  under  the  proviso  of  the  fourth 
section. 

In  a case  where  the  competition  of  a state 
railroad  which  in  no  way  made  it  subject  to 
the  Act,  was  alleged  to  justify  the  lower  rate 
this  Commission  sustained  the  defendant  and 
laid  down  the  following  principle  : 

“The  words  ‘ substantially  similar  circum- 
stances and  conditions’  as  found  in  the  second 
and  fourth  sections  of  the  Act  to  Regulate 
Commerce  in  certain  important  particulars  de- 
fine the  rights  and  duties  of  carriers  and  the 
rights  of  shippers  as  well.  For  example,  if 
the  carrier  claims  to  act  under  the  compulsion 
of  circumstances  and  conditions  of  his  own 
creation  or  connivance  in  the  making  of  an 
exceptional  rate,  then  these  will  not  avail  him; 
or  if  the  carrier  claims  to  act  under  a compul- 
sion of  circumstances  and  conditions  in  the 
making  of  an  exceptional  rate  which  he  could 
obviate  by  reasonably  fair  and  just  exertion  on 
his  part,  then  they  will  not  avail  him.  But  if 
the  carrier  is  in  good  faith  acting  under  a 
compulsion  of  circumstances  and  conditions 
beyond  his  control,  not  of  his  own  conniv- 
ance, and  which  he  could  not  obviate  by  any 
reasonably  fair  and  just  effort  on  his  part,  and 
to  avoid  large  loss  adopts  exceptional  rates  on 
a portion  of  his  line,  not  unreasonable  in  them- 
selves, and  forced  upon  him  by  the  action  of 
an  independent  state  railroad,  which  is  not  sub- 
ject to  the.  Act  to  Regulate  Commerce,  and  which 
is  operating  a slightly  shorter  and  competing 
line  with  his  own,  these  are  circumstances  and 
conditions  under  the  operation  of  the  statute 
which  justify  him  in  adopting  such  exception- 
al rates  thus  forced  upon  him  on  this  portion 
of  his  line.”  Business  Men's  Asso.  v.  Chicago 
Bt.  P.  M.  & 0.  R.  Co.  2 Inters.  Com.  Rep.  4l! 

2 I.  C.  C.  Rep.  52. 
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This  ruling  excludes  the  competition  of  car- 
riers subject  to  the  Act  from  the  carriers’  judg- 
ment. 

The  distinction  herein  made  between  the 
competition  of  carriers’  subject  to  the  Act,  and 
the  competition  of  such  a carrier  with  those 
not  subject  to  the  Act,  is  also  applicable  to 
competition  alleged  in  cases  under  the  second 
and  third  sections,  and  the  Commission  so 
considered  in  Harwell  v.  Columbus  & W.  R. 
Co.,  1 Inters.  Com.  Rep.  631,  1 I.  C.  C.  Rep. 
237. 

In  a case  where  railroad  competition  was 
alleged  by  the  respondent  to  justify  the  excep- 
tionally lower  rate,  which  came  before  the 
Commission  for  investigation  in  July,  1888,  it 
appeared  that  the  lower  rate  was  caused  by 
what  the  respondent  termed  unfair  competi- 
tion by  the  competing  line,  and  the  evidence 
tended  strongly  to  show  that  the  long  haul 
rate  was  unreasonably  low.  Re  Chicago , 
St.  P.  & K.  C.  R.  Co.  2 Inters.  Com.  Rep. 
137,  2 I.  C.  C.  Rep.  231.  In  its  annual  re- 
port to  Congress  for  that  year  the  Commission 
said  of  its  decision  in  that  case  : 

‘ ‘The  reasoning  seemed  strong  and  was  cer- 
tainly plausible.  But  the  question  involved 
was  a question  of  the  construction  of  the  Act; 
its  answer  was  to  be  arrived  at  on  considera- 
tion of  what  was  probably  the  legislative  in- 
tent. It  was  seen  that  the  circumstances  and 
conditions  relied  upon  as  entitling  the  carrier 
to  make  the  exceptional  rates  were  not  circum- 
stances growing  out  of  natural  causes;  they 
were  not  the  outcome  of  competition  by  water 
routes;  there  was  no  peculiarity  of  the  line 
which  would  make  the  rates  at  the  termini 
and  at  other  stations  relatively  just;  the  only 
dissimilarity  in  the  circumstances  and  condi- 
tions w’hich  attended  the  making  of  the  rates 
at  the  different  points  was  that  at  the  termini 
there  was  sharp  railroad  competition  and  at  the 
intermediate  stations  there  was  not. 

“ But  this  was  a state  of  things  that,  at  the 
pleasure  of  the  railroad  companies  acting  gener- 
ally, or  even  of  single  companies  disposed  to  act 
in  hostility,  might  be  made  to  exist  at  any  point 
of  railroad  connection  in  the  country;  and  if 
the  greater  charge  on  the  shorter  haul  was  ad- 
missible in  the  case  under  investigation  the  rule 
of  the  fourth  section  would  be  of  no  practical 
value  whatever.  Ar>,y  railroad  company  might 
by  its  action  absolve  a competitor  from  its  obli- 
gation, and  be  itself  absolved  in  return.  The 
legislature  never  intend ed  this  consequence.  It 
did  not  intend,  as  the  Commission  believed,  that 
the  carriers  subject  to  the  law  should  at  pleasure 
thus  make  the  rule  of  the  statute  ineffectual. 

“The  carrier  under  investigation  conformed 
to  this  conclusion  and  graded  its  rates  accord- 
ingly, and  the  objectionable  rates  made  by  the 
carrier  complained  of  were  also  soon  discon- 
tinued.” 

It  may  not  be  out  of  place  here  to  refer  to  a 
late  English  construction  of  the  law  of  undue 
preference  contained  in  the  Act  of  1888  as 
applied  to  a case  where  competition  with  other 
railways  between  the  same  points  and  also 
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water  transportation  was  relied  upon  to  justify 
a lower  charge  for  a longer  distance,  hut  the 
shorter  was  not  included  within  the  longer 
distance. 

A clause  in  the  statute  relating  to  the  public 
interest  and  interests  of  the  railways  is  carefully 
construed.  As  to  the  public  interest  it  was 
held  that  the  fact  that  if  is  seldom  not  in  the 
interest  of  the  public  to  have  a choice  of 
competing  routes  does  not  decide  the  question. 
“ It  is  clear  that  the  Act  contemplates  the  possible 
existence  of  competition  which  may  not  be  in  the 
interests  of  the  public  although  it  be  effectual  to 
secure  traffic.” 

After  considering  the  words  “ public  inter- 
ests” the  following  rules  are  stated  in  the 
English  opinion:  “ It  is  howTever,  as  a general 

rule,  against  the  public  interests  that  uncer- 
tainty should  be  introduced  into  trade  by  fre- 
quent or  violent  or  arbitrary  changes  of  the 
circumstances  under  which  people  engaged  in 
business  have  to  carry  it  on  and  to  make  their 
living.  It  is,  as  a broad  general  rule,  against 
the  public  interests  that  artificial  circumstances, 
which  at  the  will  or  caprice  or  for  the  self 
interest  of  any  man,  or  body  of  men,  may  be 
swept  out  of  existence  as  lightly  as  they  were 
perhaps  created,  should  be  permitted  to  interfere 
with  the  natural  course  of  trade.  Liverpool 
Corn  T rade  Asso.  v.  London  & N.  }V.  R.  Go.  L. 
R.  1 Q.  B.  Div.  120,  45  Am.  & Eng.  R.  Cas. 
216. 

This  English  case  clearly  illustrates  our  con- 
struction of  the  law  that  the  existence  of  com- 
petition between  carriers  subject  to  the  Act 
does  not  justify  them  in  the  first  instance  in 
charging  a lower  rate  for  the  longer  distance. 
We  do  not  think  that  case  a proper  one  to  cite 
as  a precedent  in  a long  and  short  haul  case 
under  our  statute,  for  the  circumstances  of 
carriage  are  very  different.  It  was  purely  a 
case  of  relative  rates  of  undue  preference  be- 
tween markets,  but  it  shows  how  strictly 
the  English  authorities  interpret  the  broad 
language  of  their  law  in  accordance  with  the 
evident  intent  of  the  law-making  power. 

A proceeding  known  as  the  “ Import  Rate 
Case,”  and  instituted  by  this  Commission  to 
enforce  its  order  restraining  carriers  from 
charging  less  for  services  rendered  in  carrying 
import  traffic  from  American  seaports,  when 
shipped  from  foreign  ports  under  through  bills, 
than  they  charge  for  carrying  domestic  ship- 
ments of  like  kind  of  traffic  between  the  same 
points  was  decided  in  the  United  States  Circuit 
Court,  Southern  District  of  New  York,  on 
October  5 of  the  present  year.  The  long  and 
short  haul  question  was  also  to  some  extent 
involved.  Wallace,  J.,  writing  the  opinion, 
which  sustains  the  ruling  of  the  Commission, 
in  conclusion  said: 

“The  Interstate  Commerce  Act  would  be 
emasculated  in  its  remedial  efficacy,  if  not 
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practically  nullified,  if  a carrier  can  justify  a 
discrimination  in  rates  merely  upon  the  ground 
that  unless  it  is  given  the  traffic  obtained  by 
giving  it  would  go  to  a competing  carrier.  A 
shipper  having  a choice  between  competing 
carriers  would  only  have  to  refuse  to  send  his 
goods  by  one  of  them  unless  given  exceptional 
rates  to  justify  that  one  in  making  the  discrim- 
ination in  his  favor  on  the  ground  of  the 
necessity  of  the  situation.” 

We  also  refer  to  the  decision  of  the  Commis- 
sion in  the  case  of  James  & Mayer  Buggy  Co.  v. 
Cincinnati , N.  0.  & T.  P.  R.  Co.  3 Inters. 
Com.  Rep.  682,  4 I.  C.  C.  Rep.  744.  In  that 
case  the  defendants  sought  to  justify  the  greater 
charge  for  the  shorter  haul  on  the  ground  of 
the  competition  of  water  carriers  in  connection 
with  delivering  rail  lines  from  a different 
market.  On  this  point  the  Commission  held 
that — 

“Water  competition  to  justify  the  greater 
charge  for  the  shorter  distance  must  be  com- 
petition in  transportation  to  the  longer-distance 
point  and  as  to  freight  which,  if  not  carried 
over  the  line  on  which  it  is  located,  would  reach 
such  destination  by  water  transportation.” 

The  case  was  brought  by  complaint.  There 
was  no  appearance  at  the  hearing  first  assigned. 
The  defendants  subsequently,  upon  the  order 
of  the  Commission  that  the  burden  was  upon 
them  took  a little  testimony  by  deposition,  and 
the  case  was  submitted  with  little  or  no  argu- 
ment on  either  side.  The  ruling  and  the  order 
to  cease  and  desist  from  charging  more  for  the 
shorter  than  for  the  longer,  distance  was  in 
accordance  with  the  spirit  of  the  Commission’s 
previous  decisions  and  the  only  logical  out- 
come of  the  case.  The  defendants  attempted 
to  justify  the  greater  charge  for  the  shorter 
distance  on  the  ground  of  substantially  dis- 
similar circumstances  and  conditions,  but  they 
were  not  plainly  dissimilar,  under  the  con- 
struction of  the  section  as  laid  down  by  the 
Commission  and  approved  by  the  courts.  The 
competition  relied  upon  to  constitute  the  dis- 
similarity in  circumstances  and  conditions  was 
not  only  from  a different  point  of  shipment  but 
it  was  the  competition  by  carriers  over  through 
routes  subject  to  the  Act.  What  was  said  in 
that  decision  with  reference  to  the  competition 
of  markets  we  now  re-affirm.  (686,  687). 
The  competitors  stood  presumably  with  equal 
advantage  under  the  law  and  the  exceptional 
rate  could  only  be  sanctioned  by  an  order 
granted  upon  investigation  wThich  should 
sustain  the  carrier’s  application  for  relief. 

The  language  of  the  fourth  section  presents 
one  very  important  consideration  which  should 
always  be  kept  in  view,  namely:  that  which 
will  not  amount  to  a justification  of  the  greater 
charge  for  the  shorter  haul  under  the  prohib- 
itory rule  of  the  section  may  nevertheless 
warrant  the  Commission  in  granting  a reliev- 
ing order  upon  an  application  for  lelief  under 
the  proviso  clause  of  the  section.  To  stand 
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upon  one’s  right  under  the  law  is  one  thing, 
and  to  obtain  relief  by  process  of  law  is  an- 
other. Ordinarily  the  Commission  should  not 
alter  the  standing  of  parties  in  proceedings 
before  it.  When  upon  complaint  under  the 
13th  section  of  charges  alleged  unlawful  un- 
der the  rule  of  the  fourth  section,  the  car- 
rier avers  substantial  dissimilarity  in  circum- 
stances and  conditions  as  justifying  the  greater 
charge  for  the  shorter  distance,  it  is  concluded 
by  its  pleading  and  must  affirmatively  show 
that  the  circumstances  and  conditions  of  which 
it  is  entitled  to  judge  in  the  first  instance  are 
in  fact  substantially  dissimilar.  But  upon  an 
application  under  the  fourth  section  proviso 
the  carrier  is  the  petitioner,  not  the  respondent  ; 
it  is  not  limited  by  the  terms  of  the  rule  and 
may  present  to  the  consideration  of  the  Com- 
mission every  material  reason  for  an  order  in 
its  favor.  And  upon  investigation  of  the  mat- 
ter the  Commission  is  not  confined  to  issues 
made  by  pleadings,  but  may,  among  other 
things,  examine  into  the  legality  of  rates  on 
competing  lines.  The  Commission  may  for 
cause  shown  on  such  an  application  institute 
on  its  own  motion  a collateral  proceeding  for 
the  purpose  of  correcting  apparently  unlawful 
rates  on  the  competing  line,  and  pending  the 
proceeding  grant  temporary  relief  to  the  peti- 
tioning carrier. 

But  it  must  not  be  inferred  by  this  that  the 
Commission  will  entertain  applications  for  re- 
lief based  on  frivolous  grounds.  The  petition 
or  application  must  make  out  in  statement  a 
prima  facie  case  of  hardship  under  the  rule, 
and  when  the  competition  of  another  carrier  is 
the  cause  of  an  application  to  charge  less  for 
the  longer  distance,  it  must  appear  therein 
that  traffic  considerable  in  amount  will  be  lost 
to  the  petitioning  carrier  if  through  action  of 
the  Commission  its  situation  in  regard  to  such 
longer  distance  rate  shall  not  be  relieved. 

We  must  dispose  of  these  cases  under  the 
above  construction  of  the  law.  Taking  up 
the  cases  in  the  order  in  which  they  are  treated 
in  the  findings  the  Chattanooga-Atlanta|all- 
rail  route,  Case  No.  317,  comes  first.  { ^In  this 
case  where  all  the  competing  lines  are  subject 
to  the  Act  to  Regulate  Commerce  and  the  ju- 
risdiction of  this  Commission  as  to  through 
shipments  from  Cincinnati,  New  York,  Phila- 
delphia, Boston  and  Baltimore,  or  from  any 
Ohio  river  or  Mississippi  river  point  or  any 
Atlantic  port  north  of  Charleston,  the  defend- 
ants had  no  light  to  put  in  the  higher  rates  for 
the  shorter  distance  upon  their  own  motion, 
but  should  have  made  application  to  the  Com- 
mission for  relief  under  the  provisory  clause 
of  the  fourth  section,  and  are  technically  not 
now  entitled  to  make  defense  to  this  complaint. 
But  a considerable  portion  of  the  evidence  was 
devoted  to  this  route  and  we  ought  to  give  the 
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parties  the  benefit  of  our  comment  and  conclu- 
sions as  the  facts  now  stand. 

A schedule  of  rates  from  Cincinnati  to  At- 
lanta which  affords  a rate  per  ton  per  mile 
varying  on  the  different  classes  from  1.18  to 
4.51  cents  cannot  be  considered  too  low;  on 
the  contrary,  if  such  a rate  sheet  were  chal- 
lenged it  would  take  strong  evidence  to  over- 
come the  presumption  that  such  rates  per  ton 
per  mile  are  unreasonably  high.  But  the  un- 
reasonableness of  Atlanta  rates  is  not  ques- 
tioned here,  these  rates  being  the  lower  charges 
for  the  longer  distance  with  which  rates  com- 
plained of  are  compared.  The  distance  from 
Cincinnati  to  Chattanooga  is  336  miles,  the 
first  class  rate  is  76  cents  and  the  rate  per  ton 
per  mile  is  about  44  cents.  The  distance  from 
Cincinnati  to  Atlanta  is  474  miles,  the  first 
class  rate  is  $1.07  and  the  rate  per  ton  per  mile 
is  also  about  44  cents.  But  the  rate  per  ton 
per  mile  from  Cincinnati  to  Marietta,  a dis- 
tance of  only  451  miles,  is  over  5 cents  and  6 
mills.  Marietta  takes  a first  class  rate  of $1.27 
from  Cincinnati,  being  the  Chattanooga  76 
cent  rate  and  the  Western  & Atlanta  51  cent 
local  to  Marietta.  The  rate  per  ton  per  mile 
Chattanooga  to  Marietta  is  over  8 cents  and  7 
mills  for  carrying  about  117  miles,  over  one 
third  the  mileage  Cincinnati  to  Chattanooga 
and  nearly  one  fourth  of  the  total  distance 
from  Cincinnati  to  Marietta.  The  per  ton  per 
mile  rate  to  Marietta  is  fora  fourth  part  of  the 
carriage  nearly  double  the  rate  per  ton  per 
mile  for  the  other  three  fourths.  There  is  31 
cents  difference  between  the  rates  on  first  class 
traffic  from  Cincinnati  to  Chattanooga  and 
from  Cincinnati  to  Atlanta.  On  through 
business  from  Cincinnati  31  cents  would  seem 
to  afford  a sufficient  margin  for  carrying  be- 
tween Chattanooga  and  any  point  on  the  West- 
ern & Atlantic  Railroad. 

Considering  the  relative  amounts  of  through 
and  local  tonnage  of  the  Western  & Atlan- 
tic road,  it  is  apparent  that  the  reduction 
of  rates  to  intermediate  points  to  those  in 
effect  at  Atlanta  would  result  in  but  small  loss 
of  revenue  from  traffic  shipped  at  present  rates 
and  this  would  very  likely  be  more  than  made 
up  by  consequent  increase  in  traffic  to  those 
points. 

Carterville,  Kingston  and  Marietta  are 
reached  by  other  lines  than  the  Western  and 
Atlantic  but  these  lines  make  no  competition 
with  the  Western  & Atlantic  in  rates  on  traf- 
fic to  these  points. 

In  view  of  these  facts  and  others  shown  in 
the  statement  of  findings  we  hold  that  the  de- 
fendants are  not  upon  the  evidence  justified  in 
making  the  greater  charges  complained  of  in 
this  case.  But  this  being  the  first  case  since 
the  Louisville  and  Nashville  decision  in  which 
the  Commission  has  been  called  upon  to  speci- 
fically hold  that  relieving  orders  must  be  ap- 
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plied  for  in  this  class  of  cases,  we  think  the 
carriers  should  have  an  opportunity  in  this 
case  of  applying  for  relief  under  the  proviso  of 
the  4th  section,  and,  if  possible,  of  bringing 
forward  voluntarily  as  applicants,  instead  of 
defendants,  additional  evidence  that  may  be 
admissible  under  such  a proceeding,  as  in- 
dicated in  this  opinion.  The  order  will 
therefore  be  that  the  defendants  in  this  case 
cease  and  desist,  within  20  days  after  re- 
ceiving a copy  thereof,  from  charging  or  receiv- 
ing any  greater  compensation  in  the  aggregate 
for  the  transportation  of  a like  kind  of  prop- 
erty from  Cincinnati  or  other  points  called  and 
known  as  Ohio  river  points  for  the  shorter  dis- 
tance to  Calhoun,  Adairsville,  Kingston,  Car- 
tersville,  Acworth  or  Marietta  than  for  the 
longer  distance  over  the  same  line  in  the  same 
direction  to  Atlanta,  the  shorter  beingincluded 
within  the  longer  distance,  or,  that  the  defend- 
ants, make  and  file  with  the  Commission  with- 
in the  time  above  specified  an  application  or 
applications  as  the  case  may  require,  as  pro- 
vided in  the  proviso  of  the  fourth  section  of 
the  Act  to  Regulate  Commerce,  for  relief  from 
the  operation  of  that  section  in  respect  to  the 
prohibition  therein  contained  against  charging 
or  receiving  any  greater  compensation  in  the 
aggregate  for  the  transportation  of  like  kind 
of  property  from  Cincinnati  and  other  Ohio 
river  points  to  the  shorter  distance  points  above 
mentioned  than  for  such  transportation  over 
the  same  line  in  the  same  direction  for  the 
longer  distance  to  Atlanta,  and  show  cause 
within  60  days  after  service  of  the  order  why 
such  application  for  relief  should  be  granted; 
and  upon  such  application  the  evidence  already 
taken  in  this  case  may  be  used.  In  case  the 
application  for  relief  shall  be  denied  the  order 
to  cease  and  desist  shall  stand,  and  compliance 
therewith  will  be  required  within  twenty  days 
after  service  of  the  order  denying  the  applica- 
tion. 

The  next  case  is  the  Augusta-Atlanta  part 
water  route,  case  No.  814.  Atlanta  is  the 
longer  distance  point  in  this  case  as  in  the  case 
just  decided,  and  the  competing  lines  for 
through  transportation  from  New  York,  Phila- 
delphia, Boston,  Baltimore,  Cincinnati,  etc., 
are  also  the  same  as  in  that  case.  This  route 
is  through  Charleston  and  there  is  a competing 
route  by  the  Ocean  Steamship  Company  and 
Central  Railroad  of  Georgia  through  Savannah 
and  Macon  to  Atlanta;  the  distance  being  for 
all  practical  purposes  about  the  same  over 
either  route.  The  transportation  by  the  route 
through  Savannah  is  composed  of  a water  line 
and  a line  of  railroad  wholly  in  Georgia,  but 
we  shall  not  now  undertake  to  discuss  what 
effect  an  attempt  of  the  water  and  state  lines 
to  make  low  individual  rates  and  act  independ- 
ently of  each  other  as  to  billing  and  shipment 
or  carriage,  might  have  upon  traffic  routed 
4 Inter  S. 


through  Charleston.  We  are  dealing  with  ex- 
isting facts, and  transportation  over  both  routes 
is  now  through,  and  as  to  such  transportation 
the  carriers  over  both  routes  are  subject  to  the 
Act.  The  East  Tennessee  and  the  Savannah, 
Florida  & Western  connecting  at  Jessup,  Ga., 
also  run  from  Savannah,  Ga.,  through  Macon, 
and  the  East  Tennessee  has  its  own  line  from 
Brunswick  to  Atlanta.  High  per  ton  per  mile 
rates  are  produced  by  the  locals  of  the  Georgia 
Railroad  and  these  rates,  by  being  made  part  of 
through  charges  between  interstate  points, 
cause  very  considerable  increase  in  rates 
per  ton  per  mile  for  the  whole  route  to 
intermediate  points  as  compared  with  the  rate 
per  ton  per  mile  produced  by  agreed  through 
rates  to  the  terminals.  We  are  led  to  believe 
and  hold  upon  the  facts  now  before  us  that 
through  charges  over  the  route  to  the  inter- 
mediate or  shorter  distance  points  are  un- 
lawful. For  the  reasons  expressed  in  regard 
to  the  preceding  case  we  shall  direct  the  de- 
fendants to  charge  no  more  to  the  shorter  dis- 
tance points  than  to  Atlanta,  the  longer  dis- 
tance station,  or  apply  for  relief  and  show 
cause  thereon  in  the  manner  and  within  the 
time  stated  in  the  foregoing  order  in  case  No. 
317.  Before  closing  the  discussion  as  to  this 
case  we  desire  to  call  attention  to  an  admission 
by  the  defense  in  this  case,  namely,  that  Mad- 
ison one  of  the  shorter  distance  points  would 
under  the  present  method  of  defendants  in 
fixing  rates  soon  be  likely  to  receive  consider- 
ably reduced  rates  on  account  of  the  competi- 
tion to  that  point  through  Macon  situate  on 
the  Savannah  route.  A line  extends  from 
Macon  up  through  Madison  to  Lula  on  the 
Richmond  & Danville  line.  Madison  and  So- 
cial Circle  both  shorter  distance  points  on  the 
Georgia  road  are  but  16  miles  apart,  and  the 
present  rates  to  Madison  and  Social  Circle  over 
this  route  are  substantially  the  same.  Social 
Circle  is  also  connected  with  the  Richmond  & 
Danville  road  by  a line  to  Gainesville.  The 
apparently  favorable  situation  of  these  two 
places  in  respect  to  transportation  facilities  is 
worthy  of  note. 

The  case  numbered  825,  and  called  the  At- 
lanta & West  Point  all-rail  route  from  Cin- 
cinnati and  other  Ohio  river  points  is  next  in 
order.  We  do  not  think  this  case  comes  with- 
in the  rule  of  the  fourth  section.  It  is  con- 
ceded by  the  complaint  and  the  fact  appears  in 
evidence  that  water  competition  exists  to 
Montgomery  by  the  Alabama  river.  Opelika 
the  other  longer  distance  point  is  benefited  by 
rates  lower  than  it  would  receive  were  it  not 
for  the  influence  of  competition  at  Montgom- 
ery; and  West  Point  is  also  favored  thereby 
though  in  less  degree.  But  the  inherent  defect 
in  the  complaint  is  that  the  transportation  is 
not  over  the  same  line  in  the  same  direction  to- 
both  the  shorter  and  longer  distance  points. 
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The  shorter  is  not  included  within  the  longer 
distance.  Traffic  for  Montgomery  and  Opelika 
and  even  West  Point  routed  by  the  Louisville 
& Nashville,  one  of  the  initial  defendants,  goes 
over  a wholly  different  route,  and  as  to  the 
Cincinnati,  New  Orleans  & Texas  Pacific,  an- 
other initial  defendant,  while  the  evidence  is 
not  clear  upon  the  point,  still  the  length  of  its 
line  leads  us  to  believe  that  in  handling  Cin- 
cinnati traffic  for  Montgomery  and  Opelika,  it 
carries  such  traffic  first  to  Birmingham  and 
forwards  to  Montgomery  and  Opelika  by  con- 
necting lines  from  that  point.  Freight  from 
Ohio  river  points  below  Henderson  may  pos- 
sibly go  through  Atlanta,  but  the  principal 
point  of  shipment  to  which  our  attention  was 
directed  by  the  evidence  is  Cincinnati.  The 
complaint  in  this  case  must  be  dismissed. 

In  Case  No.  815,  the  Macon  Georgetown- 
Columbus  Part  Water  Route,  the  lines  are  the 
Ocean  Steamship  Co.  and  the  Central  Railroad  of 
Georgia,  wThich  transport  the  traffic  from  New 
York  and  other  north  Atlantic  ports  through  the 
port  of  Savannah  to  Columbus, a longer  distance 
point,  and  Everett,  Butler,  Geneva  and  Scha- 
tulga,  shorter  distance  points  on  the  same  line, 
and  also  to  Georgetown,  a longer  distance 
point,  and  Smithville,  Dawson  and  Cuthbert, 
shorter  distance  points  on  the  same  line. 
These  destination  points  are  on  the  southwest- 
ern division  of  the  Central  system,  beginning 
at  Macon  and  ending  by  one  branch  at  Colum 
bus  and  by  another  at  Georgetown  or  Eufaula 
on  the  opposite  bank  of  the  Chattahoochee 
river.  Columbus  is  also  on  that  river.  The 
defense  claims  that  water  competition  exists  at 
Columbus  and  Georgetown,  the  latter  being 
about  a mile  east  of  the  river,  by  a route  which 
is  water  New  York  to  Jacksonville,  rail  from 
Jacksonville  to  Chattahoochee  River  Junction, 
and  steamboat  up  that  river  to  Columbus  and 
Georgetown,  but  admits  that  under  present 
rates  the  Chattahoochee  competition  is  not  an 
element  to  be  feared.  It  is  also  in  evidence 
that  the  channel  of  the  Chattahoochee  would 
need  to  be  improved  before  it  could  be  exten- 
sively employed  for  vessels  of  considerable 
draught;  but  how  much  improvement  would 
be  necessary  was  not  shown.  This  route  con- 
trols the  rates  to  the  points  mentioned  except 
as  they  may  be  influenced  by  the  river  line. 

There  is  much  less  disparity  in  rates  to  the 
shorter  and  longer  distance  points  upon  this 
route  than  those  in  effect  to  such  points  on  any 
of  the  other  routes  named  in  these  complaints. 
The  highest  first  class  rate  is  $1.81  and  the 
lowest  is  $1.14,  making  17  cents  difference  be- 
tween the  first  class-  rates  to  Columbus  or  to 
any  shorter  distance  station.  The  rates  to  each 
point  are  straight  rates  and  not  the  addition  of 
rates  to  and  from  a basing  point.  It  is  appar- 
ent to  us  that  an  intelligent  effort  has  been 
made  to  keep  the  disproportion  in  long  and 
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short  haul  rates  down  to  a low  degree,  and 
upon  a plan  of  making  rates  direct  to  the  point 
of  destination,  and  it  is  possible  if  not  probable 
that  the  application  of  proper  regulation  to 
other  lines  in  this  territory  may  enable  the 
carriers  upon  this  route  to  strictly  comply  with 
the  general  rule,  or  at  least  further  reduce  the 
difference  between  charges  for  the  longer  and 
shorter  distances. 

But  we  are  not  assured  by  the  evidence  that 
water  competition  by  the  Chattahoochee  river 
is  a seriously  threatening  and  potential  factor 
in  rate  making  at  this  time,  or  that  if  in  effect 
it  would  not  be  over  a route  wholly  or  partially 
subject  to  our  jurisdiction,  and  as  competition 
with  other  lines  subject  to  the  Act  is  also  in 
this  case  we  think  the  proper  and  consistent 
course  is  found  in  the  issuance  of  an  alternative 
order  like  the  one  directed  in  cases  817  and 
314,  and  such  an  order  will  be  prepared. 

The  next  case  in  order  is  the  Atlanta-Macon 
all-rail  route  from  Cincinnati.  Here  the  Cen- 
tral of  Georgia  is  again  the  terminal  road. 
Macon  is  the  longer  distance *point  and  Jones- 
boro, Hampton,  Griffin,  Barnesville  and  For- 
syth are  the  shorter  distance  points.  Macon 
and  Atlanta,  the  two  terminals  of  this  the  At- 
lanta division  of  the  Central  system,  take  sub- 
stantially the  same  rates  from  Cincinnati.  The 
rates  to  the  intermediate  stations  are  highest  to 
the  points  about  equi  distant  between  the  ter- 
minals and  rates  on  the  higher  classes  are  based 
on  the  terminal  which  gives  the  most  favorable 
combination  rate;  but  the  lower  class  rates  are 
as  a rule  not  arrived  at  by  adding  established 
locals  to  basing  point  charges.  The  rate  per 
ton  per  mile  Cincinnati  to  Griffin,  one  of 
the  shorter  distance  points,  is  5£  cents  on  the 
first  class  rate  of  $1.39,  and  the  rate  per  ton 
per  mile  on  the  class  D rate  of  32  cents,  the 
lowest  class,  is  1 cent  and  2 mills.  The  Macon 
first  class  rate  of  $1.07  is  about  8 cents  and  6 
mills  per  ton  per  mile  and  the  class  D rate  of 
29  cents  is  about  1 cent  per  ton  per  mile.  We 
do  not  hesitate  to  say,  as  a general  proposition 
that  a rate  per  ton  per  mile  of  5£  cents  on  any 
class  of  goods  for  a distance  of  over  500  miles, 
as  is  in  effect  to  Griffin,  is  apparently  unrea- 
sonable; neither  is  a rate  per  ton  per  mile  of  3 
cents  and  6 mills  for  nearly  600  miles,  such  as 
Macon  has,  apparently  too  low.  We  think 
the  latter  rate  is  in  itself  evidence  of  being 
profitable,  and  that  the  amount  of  the  former 
leads  directly  towards  a belief  in  its  being  ex- 
tortionate. But  rates  generally  in  southeastern 
territory  range  higher  than  in  other  sections  of 
the  country,  the  evidence  adduced  at  the  hear- 
ing on  the  question  of  reasonableness  was 
meagre,  and  we  are  no  more  prepared  to  say 
in  this  than  in  the  other  cases  that  the  defend- 
ants are  unable  to  rebut  the  presumption  of 
unreasonableness  which  is  raised  by  an  exam- 
ination of  the  rates  alone.  On  this  route  from 
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Cincinnati  to  Atlanta  the  East  Tennessee  car- 
ries only  between  Chattanooga  and  Atlanta, 
hut  the  East  Tennessee  runs  on  through  Atlan- 
ta to  and  beyond  Macon  to  the  sea  at  Bruns- 
wick. It  also  connects  at  Jessup  with  the  Sa- 
vannah, Florida  & Western  for  Savannah. 
The  distance  from  Cincinnati  to  Macon  by  the 
East  Tennessee  route  is  576  miles  as  compared 
with  the  distance  by  the  route  in  this  case  of 
591  miles,  but  the  short  route  Cincinnati  to 
Macon  is  formed  by  the  Cincinnati,  New  Or- 
leans & Texas  Pacific  to  Chattanooga;  the 
Western  & Atlantic  to  Atlanta,  and  East  Ten- 
nessee to  Macon;  distance  562  miles.  The 
mileage  from  the  sea  to  Macon  is  192  miles  by 
the  Central  of  Georgia  from  Savannah,  and 
about  200  miles  by  the  Savannah  & Western 
and  East  Tennessee  from  Savannah.  The  dis- 
tance by  the  East  Tennessee  from  Brunswick 
to  Macon  is  about  190  miles.  So  that  the 
mileage  between  Macon  and  the  sea  at  the  two 
ports  named  is  about  the  same  by  either  of  the 
roads.  The  rates  to  Macon  from  New  York 
or  Baltimore,  water  and  rail,  and  from  Cincin- 
nati. all  rail,  have  but  little  variation.  Macon 
rates,  all  rail  or  water  and  rail  appear  to  meet 
on  a nearly  common  basis.  The  Atlanta  rates 
have  been  herein  referred  to  and  commented 
upon  in  other  cases.  Traffic  to  both  the  shorter 
and  longer  distance  points  in  this  case  is  only 
carried  over  lines  which  are  subject  to  regula- 
tion at  our  hands.  We  therefore  direct  that 
the  like  order  be  issued  in  this  case  as  was  di- 
rected to  be  entered  in  the  Chattanooga-At- 
lanta  case  No.  817. 

We  next  consider  case  number  826,  the  At- 
lanta & West  Point,  part  water  route  through 
Charleston  from  New  York  and  other  northern 
ports  to  Newnan,  Grantville,  Hogansville,  La 
Grange  and  West  Point,  shorter  distance 
points,  and  Opelika,  the  longer  distance  point. 
All  of  these  stations  are  located  on  the  Atlanta 
& West  Poiut  road  except  Opelika  which  is 
upon  the  Western  of  Alabama  line.  As  shown 
by  the  findings  applicable  to  this  route,  water 
and  rail  lines  through  Savannah  and  Bruns- 
wick can  reach  all  the  shorter  distance  points 
through  Opelika,  the  longer  distance  point, 
except  Newnan,  over  a shorter  rail  mileage 
than  by  this  route  from  Charleston.  The  wa- 
ter lines  to  Savannah  and  Brunswick  do  not 
touch  at  Charleston  and  the  difference  in  dis- 
tance by  water  from  New  York  and  other 
points  to  Charleston,  Savannah  or  Brunswick 
is  in  view  of  the  low  cost  of  water  carriage  too 
inconsiderable  to  affect  the  merits  of  the  case. 
The  actual  routing  of  the  freight  over  these 
competing  routes,  which  also  reach  Atlanta, 
and,  one  of  them,  Newnan,  by  direct  lines 
from  the  seaboard,  is  not  shown,  they  not 
being  parties  to  the  case.  We  assume  that  it 
would  be  for  the  advantage  of  the  Central 
road  taking  freight  from  steamer  at  Savannah 
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! for  West  Point  or  even  La  Grange  to  route  it 
| through  Opelika  the  longer  distance  point  in 
I this  case,  for  its  carrying  distance  would  be 
longer  than  by  delivering  at  Atlanta  or  New- 
nan. But  traffic  to  the  shorter  and  longer  dis- 
tance points  does  go  over  the  route  in  this  case, 
the  Charleston  route,  and  it  is  therefore  within 
the  rule  of  the  fourth  section  and  different 
from  case  325  which  we  have  dismissed.  All 
the  competing  lines  are  subject  to  the  provis- 
ions of  the  Act  to  Regulate  Commerce  and  while 
under  present  rates  of  shorter  lines  to  Opelika, 
West  Point,  etc.,  there  may  and  doubtless  do 
appear  to  the  carriers  composing  the  route  un- 
der consideration  reasons  which  they  as  carriers 
can  but  regard  as  forceful  and  controlling  as 
to  traffic  and  revenue,  yet  an  application  for 
relief  by  the  carriers  interested  in  present  rates 
on  traffic  over  this  route,  supported  by  such 
evidence  and  argument  as  the  carriers’  inter- 
est will  lead  them  to  present,  and  coupled 
with  like  investigation  of  the  rates  on  the  com- 
peting lines,  may  change  the  whole  situation 
by  bringing  or  retaining  proper  rates  into  effect 
and  at  the  same  time  preserving  all  the  just 
rights  of  each  carrier  and  insuring  equity  and 
justice  to  the  shippers  and  localities  concerned. 
An  alternative  order  as  above  outlined  will 
likewise  be  entered  in  this  case. 

The  Atlanta  & West  Point  Fertilizer  Route 
from  Charleston,  Case  No.  824,  is  over  the  same 
railroads  that  form  part  of  the  last  mentioned 
route  from  New  York,  to  Newnan  and  other 
points.  The  fertilizer  rates  from  Charleston  are 
made  in  competition  with  rates  from  Savannah, 
and  to  the  shorter  distance  points  set  forth  in  the 
complaint  and  findings  the  transportation 
from  Savannah  may  be  wholly  within  the 
state  of  Georgia.  The  rail  lines  from  Sa- 
vannah and  Brunswick  can  also  reach  the 
shorter  distance  points  through  Opelika  with 
fertilizers  as  they  do  with  class  freights  men- 
tioned under  the  Atlanta  & West  Point  Part- 
Water  Route.  Fertilizers  are  low  grade 
freight  brought  mostly,  it  is  believed,  in  cheap 
bottoms  to  Atlantic  , ports.  Rate's  on  ship- 
ments of  fertilizers  from  Savannah  to  New- 
nan, Grantsville,  Hogansville,  La  Grange  and 
West  Point  are  exclusively  subject  to  regula- 
tion by  the  complaining  Georgia  Commission, 
when  the  transportation  is  all  in  Georgia,  and 
the  Charleston  dealer  in  fertilizers  must  meet 
the  Savannah  man  by  reducing  prices  if  he 
cannot  obtain  from  the  Charleston  route  rates 
equally  as  low  as  those  fixed  by  the  Georgia 
Commission  from  Savannah.  It  seems  to  us 
that  the  remedy  for  the  correction  of  rates  on 
shorter  hauls  when  competing  rail  shipments 
originate  at  seaports,  one  in  and  the  other  out 
of  Georgia,  is  with  the  Commission  of  that 
state  which  is  also  the  complainant  herein. 
We  might  shut  our  eyes  to  this  fact  by  hold- 
ing that  the  competition  is  not  from  the  same 


189.2. 


Re  Louisville  & Nashville  R.  Co. 


157 


point  of  departure,  but  considering  tbe  power 
and  office  of  the  complainant,  we  believe  such 
a ruling  would  be  founded  more  on  sentiment 
than  fact,  and  not  be  warranted  by  the  slight 
■evidence  in  this  case. 

This  case  does  not  fall  because  of  the  com- 
petition of  the  Savannah  and  Charleston  fer- 
tilizer markets  for  trade  at  the  destination 
points  named  in  the  complaint.  If  free  mar- 
ket competition  were  the  only  factor  in  the 
case,  we  should  decide  adversely  to  the  de- 
fendant’s claim  of  justification.  But  the  rates 
from  Savannah  to  all  the  shorter  distance 
points  are  not  only  not  subject  to  investiga- 
tion by  this  Commission,  but  are  subject  to  the 
authority  vested  by  the  state  of  Georgia  in  the 
Railroad  Commission  of  that  state,  the  com- 
plainant in  this  case,  and  such  complainant 
has, as  shown  in  the  33d  finding,  made  a general 
ruling,  the  stated  intention  of  which  is  to  give 
the  railroads  in  Georgia  “ the  largest  liberty 
in  fostering  the  industries  of  the  state  ” in  or-  I 


der  “ that  our  own  roads  and  seaports  may  be 
able  to  compete  with  roads  and  seaports  with- 
out the  state.”  We  have  here  the  anomalous 
case  of  a state  board  authorizing  a carrier  sub- 
ject to  its  supervision  to  enter  unrestrainedly  in- 
to competition  as  to  rates  from  a seaport  in 
Georgia  with  interstate  carriers  from  a neigh- 
boringseaport  without  the  state  of  Georgia, and 
yet  complaining  against  the  interstate  carriers 
that  they  violate  the  same  long  and  short  haul 
principle  which  it  authorizes  the  state  carriers 
to  disregard.  While  the  rule  and  explanation 
set  forth  in  the  33d  finding  are  kept  in  effect  by 
the  Georgia  Railroad  Commission,  we  do  not 
think  a complaint  by  it  of  rates  from  a south- 
eastern seaport  outside  of  Georgia  to  points  in 
Georgia,  reached  also  by  rail  lines  from  a sea- 
port in  that  state,  should  be  sustained. 

Orders  in  the  several  cases  will  be  made  in 
accordance  with  the  conclusions  above  stated. 

I In  this  report  and  opinion  all  the  Commission- 

I ers  concur. 


Note. — Since  this  opinion  was  written,  the  Os- 
borne case,  cited  upon  page  31,  has  been  reviewed 
in  the  Circuit  Court  of  Appeals,  and  the  judgment 
of  the  court  below  was  reversed,  but  there  is 
nothing  in  the  opinion  of  Mr.  Justice  Brewer  which 
disapproves  the  principles  laid  down  by  Judge 


Shiras  in  his  charge  to  the  jury,  so  far  as  quoted 
in  this  opinion;  nor  was  anything  said  in  the  opin- 
ion of  the  appellate  court  in  the  Osborne  case, 
necessary  to  the  decision  therein,  in  conflict  with 
any  views  above  expressed. 


IN  RE  Alleged  Unlawful  Charges  for  the  Transportation  of  Coal  by  THE  LOUISVILLE 
& NASHVILLE  RAILROAD  CO. 


Upon  investigation  had  in  a proceeding  insti- 
tuted by  the  Commission  on  its  own  motion, 
it  appeared  that  the  respondent  had  in  force 
over  its  line  to  Nashville  a special  rate  on 
coal  when  used  for  manufacturing  purposes 
by  persons  named  upon  the  manufacturers’ 
lists  prepared  by  the  railroad  company. 
These  lists  were  furnished  to  dealers  who, 
on  selling  coal  to  such  manufacturers,  issued 
certificates  which  entitled  them  to  obtain  a 
refund  from  the  railroad  company  amount- 
ing to  the  difference  between  the  regular  and 
special  rates.  Pending  investigation  the  re- 
spondent discontinued  the  “manufacturers 
rate”  and  put  in  force  a new  coal  tariff  to 
Nashville  whereby  coal,  “run  of  mines,  nut 
and  slack,”  is  given  a rate  of  $1.00  per  ton 
the  year  round,  and  “screened”  coal  a rate 
of  $1.15  per  ton,  April  to  September,  and  for 
the  remainder  of  the  year  a rate  of  $1.40  per 
ton.  The  rate  from  the  same  mines  to 
Memphis,  a point  affected  by  water  compe- 
tition for  coal  traffic,  is  $1.40  per  ton  on  all 
coal  the  year  round,  and  respondent  buys 


coal  at  the  mines  and  sells  it  in  the  Memphis 
market,  Reid , 

1.  That  the  practice  abandoned  by  the  re- 
spondent common  carrier  of  arbitrarily  de- 
termining what  persons  should  receive  the 
so-called  “manufacturers  rate”  was  a clear 
violation  of  the  Act  to  Regulate  Commerce. 

2.  That  the  rate  of  $1.00  per  ton  charged  by 
respondent  upon  coal,  “run  of  mines,  nut 
and  slack,”  is  not  unreasonably  low,  nor  dis- 
proportionate to  the  rate  of  $1.40  per  ton  to 
Memphis;  neither,  in  view  of  circumstances 
affecting  coal  traffic  at  Memphis,  is  a rate  of 
$1.15  on  screened  coal  to  Nashville  relative- 
ly unreasonable  as  compared  with  the  Mem 
phis  rate,  but  so  long  as  the  Memphis  rate 
does  not  exceed  $1.40,  rates  on  said  kinds  of 
coal  from  the  mines  to  Nashville  should  not 
during  any  portion  of  the  year  exceed  $1.00 
or  $1.15,  respectively,  and  any  reduction  in 
the  Memphis  rate  should  be  accompanied 
bv  proportionate  reductions  in  rates  on  said 
different  kinds  of  coal  to  Nashville. 


Order  served  July  16,  1891. — Answer  filed  August  14.,  1891. — Depositions  filed  December  SI,  1891. 
— Hearing  had  March  30,  1892. — Briefs  tiled  April  12  to  16,  1892. — Decided  November  17, 
1892. 
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gEE  COMPLAINT  and  Order,  3 Inters.  Cora.  Rep.  609.  Answer,  3 Inters.  Com.  Rep.  610 


Ed.  Baxter,  for  Louisville  & Nashville  R.  Co. 

J.  P.  Bradford , for  United  Electric  Railway. 

George  H.  Armstead,  for  Nashville  Commercial  Club. 


REPORT  AND  OPINION  OF  THE  COMMISSION. 


McDill,  Commisioner  : 

This  proceeding  had  its  inception  in  a letter 
addressed  by  the  United  States  District  Attor- 
ney for  the  Middle  District  of  Tennessee,  to 
the  Attorney  General  of  the  United  States, 
which  letter  was  referred  by  I the  Attorney 
General  to  the  Interstate  Commerce  Commis- 
sion for  its  attention.  The  Commission, 
shortly  after  receiving  this  letter,  issued  a no- 
tice and  order,  reciting  that  informal  com- 
plaints had  been  made  against  the  Louisville 
& Nashville  Railroad  Company,  of  unjust  and 
unreasonable  discrimination  in  charges  for  the 
transportation  of  coal,  as  follows:  First, 

from  different  points  of  production,  to  Nash- 
ville, Tenn.,  as  compared  with  the  charges 
made  for  the  transportation  of  the  same  com- 
modity from  the  same  place  to  Memphis, 
Tenn.  and  particularly  that  the  rates  from 
Earlington,  Ky.  to  Nashville  were  unjustly 
discriminating,  as  compared  with  the  rates 
from  the  same  place  to  Memphis. 

Second,  that  unjust  discrimination  was 
effected  by  the  said  company  through  the 
medium  of  rebates,  between  its  various  patrons 
in  the  city  of  Nashville,  consisting  particu- 
larly in  this,  that  said  railroad  company 
allowed  such  rebates  to  some  manufacturers 
and  to  persons  engaged  in  running  steamboats 
which  were  not  allowed  to  the  Electric  Street 
Railroad  Company  of  Nashville,  and  to  other 
patrons  of  the  Louisville  & Nashville  Rail- 
road. 

The  notice  further  recited  that  the  Interstate 
Commerce  Commission  had  decided,  on  its 
own  motion,  to  investigate  these  complaints, 
and  it  was  thereupon  ordered  that  the  Louis- 
ville & Nashville  Railroad  Company  answer 
the  complaints  above  specified,  and  particu- 
larly state  : 

“First,  what  rates  does  it  now  charge,  and 
what  rates  had  it  charged  during  the  twelve 
months  last  past,  for  the  transportation  of 
coal  from  Earlington  and  other  mines  in  the 
state  of  Kentucky,  Jellico  and  other  mines  in 
the  state  of  Tennessee,  to  Nashville  and  Mem- 
phis- in  the  state  of  Tennessee. 

“ Second,  under  what  circumstances,  if  any, 
and  for  what  reasons,  does  the  Louisville  & 
Nashville  Railroad  Company  pay  rebates  to 
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any  person  or  persons  at  Nashville  or  Mem- 
phis aforesaid,  on  account  of  shipments  of 
coal  from  any  of  the  Kentucky  and  Tennessee 
mines,  to  this  city;  and  if  any  rebates  have 
been  paid  on  that  account  during  the  twelve 
months  last  past,  when,  to  whom,  and  in 
what  amounts.” 

To  this  notice  and  formulation  of  com- 
plaints a paper  in  the  nature  of  an  answer,  was 
filed  by  S.  R.  Knott,  Traffic  Manager  of  the 
Louisville  & Nashville  Railroad  Company 
dated  August  1st,  1891.  In  this  paper  it  is 
admitted  that  the  rates  which  that  company 
was  then  charging,  and  had  for  the  last  twelve 
months  charged,  for  transportation  from  the 
coal  districts  on  the  Owensboro  Division  and 
the  Henderson  Division  of  the  Louisville  & 
Nashville  R.  R.  Co.,  were  from  April  1st  to 
July  1st,  one  dollar  per  ton;  and  then  an  in- 
crease of  ten  cents  per  ton  during  each  month 
(commencing  with  July)  until  November  1st, 
when  the  rates  per  ton  reached  a dollar  and  a 
half,  at  which  figure  they  remained  until 
April  1st,  following. 

From  the  mines  on  the  Knoxville  Division, 
embracing  Jellico,  the  rates  were  all  the  time 
ninety  cents  higher  than  those  above  men- 
tioned. 

But  the  above  rates  were  the  general  tariff 
rates;  and  it  was  admitted  and  explained  by 
Mr.  Knott,  that  on  manufacturer’s  coal,  so- 
called,  from  the  Henderson  and  Owensboro 
divisions,  the  rate  the  year  round,  was  five 
cents  a hundred,  or  a dollar  per  ton.  The 
rates  to  Memphis  from  points  on  the  Hender- 
son and  Owensboro  divisions,  Mr.  Knott 
stated  to  be  one  dollar  and  twenty  cents  per 
ton;  from  the  Knoxville  Division  to  Memphis, 
they  were,  as  stated  by  him,  two  dollars  and 
forty  cents  per  ton,  as  of  July  1st,  1890,  and 
two  dollars  and  sixty  cents  per  ton,  as  of 
August  7th,  1890.  Mr.  Knott  also  stated  that 
prior  to  June  5th,  1890,  the  rates  from  mines 
on  the  Henderson  and  Owensboro  divisions  to 
Memphis  were  one  dollar  and  forty  cents  per 
ton  for  a time,  and  still  prior  to  that  time  they 
were  one  dollar  and  sixty  cents  per  ton. 

This  answer  also  admits  that  the  average 
distance  from  the  coal  mines  on  the  Henderson 
Division  to  Nashville  is  about  one  hundred 
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miles,  Earlington,  the  principal  shipping  point, 
being  one  hundred  and  five  miles  from  Nash- 
ville. The  average  distance  of  the  same  mines 
from  Memphis  is  about  two  hundred  and 
sixty  miles.  On  the  Owensboro  Division  the 
average  distance  of  the  mines  from  Nashville 
is  about  one  hundred  and  seven  miles,  and 
from  Memphis  about  two  hundred  and  fifty 
miles.  The  distance  from  Jellico  via  Louis- 
ville & Nashville  lines  to  Nashville,  is  three 
hundred  and  twenty-five  miles,  and  to  Mem- 
phis five  hundred  and  seventeen  miles.  There 
are  no  special  rates  given  to  manufacturers,  or 
on  manufacturers  coal  at  Memphis. 

This  answer  sets  up  the  competition  at  Mem- 
phis of  coal  brought  by  the  river  from  Pitts- 
burg, in  explanation  of  the  low  rate  made  by 
the  Louisville  & Nashville  road  on  coal  over 
its  various  divisions  to  that  city,  and  states 
that  the  rate  of  one  dollar  and  twenty  cents 
was  reluctantly  agreed  to  by  the  lines  hauling 
coal  from  Kentucky  to  Memphis,  as  a matter 
of  necessity,  and  not  as  a remunerative  rate, 
but  to  aid  the  operators  to  continue  their  coal 
in  that  market  if  practicable. 

The  answer  offers  the  following  explanation 
of  the  uniform  one  dollar  per  ton  rate  allowed 
on  steam  coal  from  mines  on  the  Henderson 
Division  and  Owensboro  Division  to  Nash- 
ville. 

“As  above  shown,  the  L.  & N.  has'a  rate  on 
coal  to  Nashville  from  these  districts,  when 
used  for  production  of  steam  for  manufactur- 
ing purposes,  of  5c  per  hundred  pounds,  or  one 
dollar  per  ton.  The  L.  & N.  Co.  pays  no  re- 
bates to  any  party  at  Nashville  on  account  of 
shipments  of  coal  from  any  of  its  mines  in 
Kentucky.  It  does,  however,  refund  the 
overcharges  accruing  between  the  rate  on  do- 
mestic coal  effective  from  time  to  time,  and 
the  rate  on  steam  coal,  when  such  coal  is  used 
fori  manufacturing  purposes.  Owing  to  the 
manner  in  which  coal  on  the  Nashville  market 
is  handled  by  the  several  operators,  through 
their  agents,  no  other  method  of  protecting 
the  agreed  legal  rates  issued  from  time  to  time 
on  coal,  whether  for  manufacturing  or  other 
purposes  has  been  considered  as  more  effective 
than  the  rules  under  which  we  are  now  oper- 
ating. We  find  that  it  imposes  :much  labor 
upon  our  accounting  departments  which  we 
would,  under  ordinary  circumstances  gladly 
be  rid  of.  At  Nashville  the  coal  is  largely,  in 
fact,  almost  entirely,  consigned  by  the  oper- 
ator to  his  agent  at  that  point.  There  [is  no 
specific  or  exclusive  grade  of  fcoal  used  for 
manufacturing  purposes  but  the  several  grades 
of  coal  are  used  equally  for  manufacturing  or 
other  purposes,  and  frequently,  for  their  own 
convenience,  agents  deliver  part  of  ,a  carload 
to  a domestic  consumer  and  a part  of  the  same 
carload  to  a manufacturer.  While  the  rate  on 
domestic  coal  to  Nashville,  considering  the 
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value  of  that  article  at  the  mines  and  the  price 
for  which  it  is  sold,  as  now  fixed,  is  believed 
to  be  entirely  reasonable,  the  railroad  compa- 
nies hauling  the  coal  to  Nashville  were  willing 
and  anxious  to  co-operate  with  the  manufact- 
urers and  the  coal  operators  in  furnishing 
that  market  with  a good  class  of  steam  coal 
for  manufacturing  purposes  at  low  prices,  so 
long  as  it  could  be  done  without  a reduction 
of  revenues  on  other  traffic  which  the  trans- 
portation lines  were  carrying  at  just  and  rea- 
sonable rates.  With  this  object  in  view  and 
also  in  view  of  the  circumstances  under  which 
coal  is  shipped  to]  Nashville  as  above  men- 
tioned, the  present  plan  of  making  and  pro- 
tecting rates  on  coal  (for  manufacturing  pur- 
poses has  been  allowed  for  several  years,  and  I 
think  to  the  satisfaction  of  all  manufacturers 
at  that  point  and  in  no  way  tending  to  increase 
the  price  or  cost  of  fuel  for  any  other  purposes. 
It  has  been  an  advantage  to  the  manufacturers 
as  well  as  to  the  producer. 

“ The  overcharges  are  settled  on  statements 
submitted  by  the  several  agents  handling  coal 
on  the  Nashville  market.  The  Nashville 
manufacturer,  who  has  used  the  fuel  makes  a 
certificate  to  that  effect.” 

The  names  of  a number  of  parties  who,  as 
manufacturers,  have  received  this  advantage 
are  set  forth  in  the  answer,  and  in  reference  to 
the  Street  Railroad  Company  it  is  then  stated : 

“AVe  have  declined  to  extend  the  manu- 
facturers’ rate  to  the  United  Electric  Street 
Railway  Company  of  Nashville.  Our  rates  to 
that  point  are  well  known.  The  rules  govern- 
ing the  manufacturers  rate  and  the  reason  for 
such  rate  are  equally  well  known.  They  have 
been  a matter  of  discussion  in  the  public  print 
and  before  committees  of  commercial  and  leg- 
islative bodies. 

“ We  do  not  extend  this  company  the  bene- 
fit of  the  manufacturers  rate  because  we  do 
not  recognize  it  as  a manufacturer.  We  do 
not  believe  that  the  circumstances  governing 
the  conduct  of  its  business  at  Nashville,  are 
such  as  to  require  or  even  permit  of  our  mak- 
ing a special  concession  in  favor  of  that  com- 
pany, not  made  to  other  consumers  at  that 
point,  and  we  have  declined  therefore,  from 
time  to  time,  to  concede  the  request  for  such 
special  concession  in  its  fuel  rates  which  the 
United  Electric  Railway  Company  at  Nash- 
ville has  made  upon  us  from  time  to  time,  even 
when  coupled  with  threats  of  attack  through 
courts,  the  legislature  and  the  public  prints,  as 
they  have  been.  We  do  not  believe  that  our 
rates  on  coal  to  Nashville,  whether  for  manu- 
facturing or  other  purposes  constituted  any 
unjust  or  illegal  discrimination  against  that 
point  or  against  any  consumer  there,  but,  on 
the  other  hand,  that  they  are  only  fair  and 
reasonable  compensation  for  the  service  per- 
i formed.” 
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A large  amount  of  testimony  was  taken  in 
the  case  which  establishes  the  following 

Facts. 

The  Louisville  & Nashville  Railroad  Compa- 
ny and  the  Nashville,  Chattanooga  & St.  Louis 
Railway  Company  are  the  only  railroad  compa- 
nies by  which  the  coal  in  question  is  brought 
into  Nashville.  The  coal  is  brought  over  the 
Louisville  & Nashville,  from  points  north  of 
Nashville  in  Kentucky,  and  from  points  south 
of  Nashville  in  Alabama.  The  coal  is  brought 
over  the  Nashville,  Chattanooga  & St.  Louis 
from  points  southeast  of  Nashville,  but  in  the 
same  state — Tennessee. 

The  Louisville  & Nashville  owns  a controll- 
ing interest  in  the  stock  of  the  Nashville,  Chat- 
tanooga & St.  Louis,  and  the  coal  rates  over 
both  lines  into  Nashville  are  made  and  main- 
tained by  agreement  or  “understanding”  be- 
tween the  traffic  officers  of  the  two  companies. 
There  is  no  competition  between  railroad  com- 
panies in  the  transportation  of  coal  to  Nash- 
ville. The  Louisville  & Nashville  and  the 
Nashville,  Chattanooga  & St.  Louis  also  work- 
ed in  harmony  under  an  understanding  to  the 
following  effect:  from  the  coal  mines  in  west- 
ern Kentucky,  on  the  Louisville  & Nashville 
lines,  and  from  the  mines  in  Tennessee  on  the 
Nash ville, Chattanooga  & St.  Louis  lines,  a rate 
was  made  to  general  consumers  of  coal  in 
Nashville  carrying  according  to  the  season  of 
the  year  from  $1.00  to  $1.50  per  ton;  but  to 
“Manufacturers,”  the  minimum  rate  of  $1.00 
per  ton  was  accorded  the  year  round. 

Who  the  “manufacturers”  were,  who  should 
be  given  this  specially  advantageous  rate,  was 
a matter  determined  entirely  and  exclusively 
by  the  railroad  companies.  The  companies 
were  in  the  habit  of  issuing  lists  of  persons 
entitled  to  manufacturers’  rates,  and  of  chang- 
ing the  lists  at  their  pleasure  by  either  adding 
names  of  new  parties  or  striking  off  names 
which  had  previously  been  placed  there.  And 
it  very  clearly  appears  that  in  some  instances 
business  men,  firms  or  companies  were  refused 
the  special  rate,  whose  occupation  would  seem 
to  be  much  more  properly  termed  “manufac- 
turing” than  that  of  other  parties  to  whom  the 
special  rate  was  given. 

The  “manufacturers'  rate”  so  called  was  not 
established  by  a direct  contract  or  agreement 
between  the  railroad  companies  and  the  “man- 
ufacturer,” but  was  applied  in  manner  follow- 
ing. 

Consumers  of  coal  at  Nashville  whether  for 
domestic  or  manufacturing  purposes,  make 
their  purchases  from  coal  dealers  in  the  city. 
The  dealers  were  furnished  by  the  railroad 
company  with  a “manufacturers’  list”  made 
up  by  the  Company.  Shipments  were  made 
to  the  dealers  and  the  regular  domestic  coal 
rate  was  charged  them,  on  all  shipments.  But 
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on  receiving  from  the  dealers  a certificate  that 
certain  quantities  of  coal  had  been  sold  by 
them  to  parties  on  the  “manufacturers’  list,” 
the  railroad  companies  would  refund,  the  dif- 
ference between  the  rate  paid,  and  the  lower 
“manufacturers’  rate.” 

The  dealers  did  not  however  get  any  per- 
sonal advantage  from  this  re  unding.  The 
benefit  thereof  went  entirely  to  the  consumer 
— “manufacturer” — in  the  reduced  price  made 
to  him  by  the  dealer. 

From  Earlingtou,  Kentucky,  and  other 
Kentucky  mines  on  the  Henderson,  and  the 
Owensboro  divisions  of  the  Louisville  & Nash- 
ville Road  to  Nashville,  the  manufacturers’ 
rate,  on  coal  the  year  round  was  5 cts.  per  100 
lbs.  or  $1.00  per  ton,  the  benefit  thereof  being 
given  according  to  the  direction  of  the  railroad 
company,  in  the  manner  above  described. 

From  the  same  mines  to  Nashville,  the  rate 
made,  to  all  other  persons,  was  $1.00  per  ton 
during  April,  May  and  June,  $1.10  per  ton 
during  July,  $1  20  per  ton  during  August, 
$1.30  per  ton  during  September,  $1.40  per  ton 
during  October,  and  $1.50  per  ton  from  the  1st 
of  November  to  the  last  of  March. 

The  rate  from  the  same  miues  to  Memphis  is 
now  and  since  September  1st,  1891,  has  been 
$1.40  per  ton.  This  rate  has  remained  the 
same  during  all  seasons  of  the  year  and  is 
made  on  all  coal  whether  to  be  used  for  do 
mestic  or  manufacturing  purposes. 

The  mines  on  the  Henderson  division  of  the 
Louisville  & Nashville  road  in  Kentucky,  are 
grouped  along  the  road  some  twenty  miles, 
and  are  from  90  to  110  miles  from  Nash  ville, — 
Earlington  the  largest  shipping  point  on  that 
division  is  105  miles  from  Nashviile.  The 
mines  on  the  Owensboro  division  are  located 
along  some  15  miles  of  the  road  and  are  from 
103  to  118  miles  from  Nashville. 

From  the  various  mines  on  the  Henderson 
division  to  Memphis  the  distance  is  from  250 
to  270  miles,  and  from  the  mines  on  the  Ow 
ensboro  division  to  Memphis  the  distance  is 
from  245  to  260  miles. 

The  Louisville  & Nashville  itself  buys  coal 
at  these  mines  to  sell  in  the  Memphis  market 
where  it  has  an  agency  for  the  purpose.  Of 
the  total  shipments  of  coal  during  the  four 
years  prior  to  Nov.  1st,  1891,  over  the  Louis- 
ville & Nashville  road  to  Memphis, — amount- 
ing to  about  193,000  tons,  that  company 
through  its  coal  agency  sold  about  83,000 
tons. 

The  Louisville  & Nashville,  so  far  as  appears 
from  the  testimony,  has  no  coal  agency  in 
Nashville,  and  sells  no  coal  there. 

Pending  the  investigation  in  this  case,  the 
Louisville  & Nashville  Railroad  Company  has 
put  in  a new  coal  tariff  from  the  western  Ken- 
tucky mines  to  Nashville,  taking  effect  April 
1st,  1892.  By  this  the  “manufacturers’  rate,” 
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Las  been  abolished,  and  the  company  has 
relinquished  the  custom  of  arbitrarily  deciding 
who  are  “manufacturers”  entitled  to  the  rate. 
The  rates  are  now  fixed  according  to  the 
character  of  the  coal  transported,  not  accord- 
ing to  the  business  or  occupation  of  the  person 
by  whom  it  may  be  used.  At  present  there  is 
a uniform  rate  from  the  western  Kentucky 
mines  to  Nashville  of  $1.00  per  ton  to  all  per- 
sons, on  the  kinds  of  coal  known  as  “run  of 
mines,  nut  and  slack,”  and  this  rate  does  not 
vary  with  the  season.  On  “screened  coal” 
the  rate  is  $1.15  per  ton  during  the  period 
from  April  1st  to  Sept.  1st,  while  for  the  re- 
mainder of  the  year,  viz:  from  Sept.  1st  to 
April  1st,  it  has  been  fixed  at  $1.40  per  ton. 

As  above  noted  there  is  an  unvarying  rate 
on  all  coal  at  all  seasons  of  $1.40  from  the 
same  mines  to  Memphis. 

It  is  the  custom  with  some,  but  not  all  of 
the  southern  railroads,  to  classify  coal  for 
transportation  about  as  the  Louisville  & Nash- 
ville has  done  by  the  new  arrangement  above 
referred  to,  and  to  charge  a somewhat  higher 
rate  on  “screened  coal”  than  on  “run  of 
mines,  nut  and  slack.” 

Among  the  lines  which  do  this  are  the  Nor- 
folk & Western,  the  East  Tennessee,  Virginia 
•&  Georgia,  the  Georgia  Pacific  and  the  New- 
port News  and  Mississippi  Valley. 

Among  the  lines  which  make  no  difference 
in  the  classification  and  rate,  are  the  Cincin- 
nati, New  Orleans  & Texas  Pacific,  and  the 
Chesapeake  & Ohio. 

The  Louisville  & Nashville,  not  only  makes 
this  difference  in  classification  between 
“screened  coal”  and  the  other  kinds,  but  on 
the  “ screened  coal  ” it  makes  the  rates  vary 
with  the  season, — that  is  from  April  to  August 
inclusive  the  rate  is  $1.15  and  from  September 
to  March  inclusive  the  rate  is  $1.40, — while  on 
other  varieties  it  is  $1.00  the  year  round. 
This  varying  of  rates  with  the  seasons  is  not 
generally  customary  on  other  roads,  and  on 
the  Louisville  & Nashville  it  applies  only  on 
the  rates  to  Nashville. 

Concerning  the  practice  formerly  prevailing 
at  Nashville,  where  the  railroad  company  ex- 
ercised the  exclusive  power  of  determining 
upon  the  persons  to  whom  the  so-called  “manu- 
facturers’ rate”  should  be  given,  it  need  only 
now  be  said  that  it  seems  to  have  been  a clear 
violation  of  the  Act,  and  would  have  been  for- 
bidden by  the  Commission,  had  not  the  carrier 
abandoned  it. 

But  the  question  still  remains  whether  the 
present  adjustment  of  rates,  is  a violation  of 
law,  as  operating  either  an  unjust  discrimina- 
tion, between  Memphis  and  Nashville,  or  an 
unjust  discrimination  between  different  con- 
sumers in  Nashville;  or  as  establishing  an  un- 
reasonably high  rate  on  “screened  coal”  to 
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Nashville, — especially  during  the  winter  sea- 
son. 

The  Commercial  Club  of  Nashville,  in  a 
memorial  addressed  to  the  Commission,  most 
earnestly  protests  that  the  new  arrangement  of 
the  coal  rates  to  that  city  has  not  really  re- 
moved the  discrimination  complained  of,  and 
that  no  substantial  benefit  will  result  to  the 
city  therefrom. 

The  question  of  the  probable  effect  of  the 
change  on  the  general  interests  of  the  citizens 
and  consumers  of  Nashville,  has  been  argued 
on  the  other  side,  by  the  Louisville  & Nash- 
ville R.  Co.  in  a reply  to  the  memorial  above 
referred  to,  and  the  claim  is  therein  made  with 
great  earnestness  and  some  degree  of  plausi 
bility  that  upon  the  showing  in  the  memorial 
and  upon  figures  given  therein  a very  consider- 
able saving  would  result  to  the  consumers  of 
coal  at  Nashville  by  the  new  arrangement.  In 
the  record  however  there  is  no  sufficient  evi- 
dence as  to  the  quantity  and  kinds  of  coal 
used  at  Nashville  nor  any  proof  of  specific 
facts  to  justify  a conclusion  as  to  this  matter, 
but  upon  the  estimates  given  by  the  disputants 
it  seems  probable  that  considerable  saving 
would  result  to  the  consumer  by  the  new 
rates. 

And  there  is  this  great  improvement  in  the 
present  adjustment  over  the  old,  that  the  pres- 
ent does  not  involve  the  arbitrary  discrimina- 
tion between  different  customers  in  the  city, 
that  the  former  adjustment  did. 

As  between  Memphis  and  Nashville,  con- 
sidering the  respective  distances  of  those  cities 
from  the  mines  in  western  Kentucky,  the  rate 
of  $1.00  per  ton  to  Nashville,  does  not  seem  to 
be  low  compared  with  the  $1.40  rate  to  Mem- 
phis. And  notwithstanding  the  argument 
that  the  rates  to  Memphis  are  forced  down  to 
that  figure  by  water  competition,  this  signifi- 
cant fact  cannot  be  ignored:  that  the  L.  & N. 
railroad  has  for  a number  of  years  past  been, 
and  still  is,  buying  coal  at  the  western  Ken- 
tucky mines,  hauling  it  to  Memphis  and  selling 
it  there.  There  must  be  profit  to  the  railroad 
company  somewhere  in  the  transaction  and 
from  the  statements  made  as  to  the  very  low 
price  of  coal  in  Memphis  as  compared  with 
the  price  (or  cost  of  production)  at  the  mines, 
it  would  seem  that  the  profit  is  in  the  transpor- 
tation. 

It  thus  appears  that  the  rate  to  Memphis  is 
a remunerative  rate  to  the  carrier  and  that  it 
is  not  an  unreasonably  low  rate. 

This  being  the  case,  the  rate  of  $1.00  per  ton 
from  the  same  mines  to  Nashville  would  seem 
to  be  not  at  all  unreasonably  low  to  the  car- 
rier. It  is  an  average  rate  of  about  one  cent 
per  ton  per  mile,  as  against  a rate  of  a little 
over  one  half  a cent  per  ton  per  mile  to  Mem- 
phis. 
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The  circumstances  at  Memphis  may,  perhaps, 
make  it  difficult  to  make  a difference  between 
the  charges  for  hauling  “screened  coal”  and 
“run  of  mines,  nut  and  slack”  to  that  place. 
And  in  view  of  the  incidental  testimony  in  this 
case  as  to  the  value  of  the  different  kind  of 
coal,  and  of  the  custom  prevalent  among  some 
roads  of  classifying  “screened  coal”  higher 
than  the  other  kind,  and  charging  more  for 
hauling  it,  it  cannot  with  confidence  be  said 
that  a difference  in  the  rate  to  Nashville  on  the 
different  kinds  is  not  justified. 

The  amount  of  the  difference  made  at  dif- 
ferent seasons  of  the  year  cannot,  however,  be 
justified  either  by  the  evidence  in  this  case  or 
by  the  custom  of  other  roads.  Indeed,  the 
practice  of  making  such  a difference  is  con- 
fined on  the  L.  & N.  road  to  Nashville  alone, 
an  d there  seems  no  good  reason  why  the  prac- 
tice should  longer  exist. 

A difference  of  15  cents  per  ton  between  the 
rate  on  “screened  coal”  and  that  on  other  kinds 
would  seem  to  be  sufficient  at  any  season  of 
the  year.  A greater  difference  than  that  is 
unreasonable. 

The  rate  should  be  so  arranged  that  while 
Memphis  is  getting  a rate  as  low  as  $1.40, 
Nashville  should  have  a rate  from  the  same 
mines  of  not  more  than  $1.00  on  “run  of 
mines,  nut  and  slack,”  and  not  more  than 
$1.15  on  “screened  coal”  at  any  season. 

It  is,  therefore,  ordered  that  from  and  after 
this  date,  so  long  as  the  rate  charged  by  the 
Louisville  & Nashville  Railroad  Co.  for  the 


transportation  of  coal  of  any  kind  or  class, 
from  the  mines  on  its  Henderson  and  Owens- 
boro divisions,  in  the  state  of  Kentucky,  to 
Memphis,  shall  not  exceed  the  amount  of 
$1.40  per  ton,  the  rate  charged  by  the  said 
company  for  the  transportation  from  said 
mines  to  Nashville,  of  coal  classed  as  “run  of 
mines,  nut  and  slack,”  shall  not  at  any  time, 
exceed  the  amount  of  $1.00  per  ton,  and  the 
rate  charged  by  said  company  for  the  trans- 
portation from  said  mines  to  Nashville  of  coal 
classed  as  “screened  coal”  shall  not  at  any 
time,  exceed  the  amount  of  $1.15  per  ton. 
And  any  reduction  made  by  the  Louisville  & 
Nashville  Railroad  Co.,  in  the  rate  for  the 
transportation  of  coal  of  any  kind  or  class 
from  said  mines  to  Memphis,  shall  be  ac- 
companied by  a proportionate  reduction  in  the 
rates  charged  for  the  transportation  of  “run  of 
mines,  nut  and  slack”  coal  and  of  “screened 
coal”  respectively  from  said  mines  to  Nash- 
ville. 

And  the  Louisville  & Nashville  Railroad  Co. 
is  hereby  ordered  to  conform  its  schedules  of 
rates,  fares  and  charges  to  this  order,  as  re- 
quired by  law,  and  is  ordered  to  cease  and 
desist  from  publishing,  posting,  or  putting 
into  effect  or  from  charging,  demanding,  col- 
lecting or  receiving  for  the  transportation  of 
coal  from  the  mines  on  its  Henderson  and 
Owensboro  divisions,  in  the  state  of  Kentucky 
to  Nashville,  any  greater  rates  than  those  here- 
by allowed  and  provided  for. 


THE  INDEPENDENT  REFINERS’  ASSOCIATION  OF  TITUSVILLE,  Pennsylvania, 
and  The  Independent  Refiners’  Association  of  Oil  City,  Pennsylvania, 

v. 

THE  WESTERN  NEW  YORK  & PENNSYLVANIA  R.  Co.,  The  New  York,  Lake 
Erie  & Western  Railroad  Company;  The  Delaware  & Hudson  Canal  Company- 
The  Fitchburg  Railroad  Company;  and  The  Boston  & Maine  Railroad  Company. 


SAME 

v. 

THE  WESTERN  NEW  YORK  & PENNSYLVANIA  R.  CO.,  The  New  York,  Lake 
Erie  & Western  Railroad  Company;  and  The  Lehigh  Valley  Railroad  Com- 
pany. 


SAME 

v. 

THE  PENNSYLVANIA  R.  CO.,  and  The  Western  New  York  & Pennsylvania 

Railroad  Company. 

[Nos.  153,  154,  163.] 


1.  It  is  the  duty  of  the  carrier  to  equip  its  road 
with  the  means  of  transportation,  and,  in 
the  absence  of  exceptional  conditions,  those 
means  must  be  open  impartially  to  all  ship- 
pers of  like  traffic. 
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2.  Ownership  of  a car  rented  to  a carrier  and 
for  the  use  of  which  the  carrier  pays  a full 
consideration,  does  not  of  itself  entitle  the 
owner  to  the  exclusive  use  of  such  car,  and, 
the  owner  may  in  the  contract  of  hire  to 
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the  carrier  stipulate  for  the  exclusive  use  of 
the  car,  it  must  be  upon  such  terms  as  shail 
not  constitute  an  unjust  discrimination 
against  shippers  of  like  traffic  in  cars  owned 
by  the  carrier  and  who  are  excluded  from 
the  use  of  the  car  so  hired. 

3.  Where  oil  is  transported  by  the  carrier 
both  in  barrels  and  tank  cars  and  the  use  of 
the  tank  cars  is  not  open  to  shippers  impar- 
tially but  is  practically  limited  to  one  class 
of  shippers,  the  charge  for  the  barrel  pack- 
age in  barrel  shipments  in  the  absence  of  a 
corresponding  charge  on  tank  shipments,  re- 
sulting in  a greater  cost  of  transportation  to 
the  shipper  in  barrels  on  like  quantities  of 
oil  between  like  points  of  shipment  and  des- 


Western  New  York  & P.  R.  Co. 

tination  than  to  the  tank  shipper,  is  a dis- 
crimination against  the  former  in  favor  of 
the  latter,  for  which  no  legal  justification  has 
been  shown  in  these  cases. 

4.  The  oil  rates  from  Oil  City  and  Titusville, 
Penn,  to  New  York  and  New  York  harbor 
points  and  Boston  and  Boston  points,  ex- 
clusive of  the  charge  for  the  barrel  package 
in  barrel  shipments,  are  not  shown  to  be 
either  unreasonable  in  themselves,  or  rela 
tively  unreasonable  as  between  those  points. 

5.  An  agreement  for  the  pooling  of  traffic  be- 
tween a carrier  by  rail  subject  to  the  Act  to 
Regulate  Commerce  and  a carrier  by  pipe 
line  does  not  fall  within  the  description  of 
contracts  prohibited  by  section  5 of  that  Act. 


Complaints  filed  in  first  two  cases,  Dec.  4,  1888,  and  in  third  case , Jan.  30,  1889.— Answers  filed, 
Dec.  26,  1888,  to  Feb.  28,  1889.— Beard  at  Titusville,  Pennsylvania,  May  15,  1889.— Briefs 
filed  Feb.  11,  1890,  to  Sept.  23,  1891.— Decided  November  U,  1892. 

T)  ATES  on  tank  and  barrel  shipments  of  petroleum.  See  complaints,  2 Inters.  Com.  Rep 
li  294,  296,  317.  Answer,  2 Inters.  Com.  Rep.  451. 


Franklin  B.  Gowen  and  M.  J.  Heywang , for  Complainants. 

James  D.  Hancock,  for  Western  New  York  & Pennsylvania  R.  Co. 
Francis  1.  Gowen,  for  Lehigh  Valley  R.  Co. 

James  A.  Buchanan,  for  The  New  York,  Lake  Erie  & Western  R.  Co. 
James  A.  Logan,  for  The  Pennsylvania  R.  Co. 

F.  H.  Janvier,  for  The  Lehigh  Valley  R.  Co. 


REPORT  AND  OPINION  OF  THE  COMMISSION. 


McDill,  Commissioner: 

These  three  cases  were  heard  together  and 
may  be' disposed  of  at  the  same  time. 

The  Independent  Refiners’  Association  of 
Titusville,  Pennsylvania,  and  the  Independent 
Refiners’  Association  of  Oil  City,  Pennsyl 
vania,  the  complainants  in  each  case,  are  com- 
posed of  separate  and  distinct  companies  en- 
gaged in  the  manufacture  and  sale  of  refined 
petroleum  and  products  of  petroleum  at  works 
owned  and  operated  by  them  in  the  oil  regions 
of  Pennsylvania  at  or  near  said  cities  of  Titus- 
ville and  Oil  City. 

The  complaint  in  the  first  case  is  against  the 
Western  New  York  & Pennsylvania  Railroad 
Company,  the  New  York,  Lake  Erie  & West- 
ern Railroad  Company,  the  Delaware  & Hud- 
son Canal  Company,  the  Fitchburg  Railroad 
Company  and  the  Boston  & Maine  Railroad 
Company,  and  it  is  alleged  therein  in  substance 
that  complainants  as  refiners  and  sellers  of  pe- 
troleum products  ship  from  their  works  over 
the  railroads  of  defendants  “large  quantities 
of  petroleum  to  Boston,  Mass.,  and  intermedi- 
ate points,  and  to  Portland,  Maine,  and  vari- 
ous points  in  the  New  England  states,  for  sale 
in  the  markets  of  said  places,”  and  that  the 
said  five  railroad  companies,  defendants,  as 
common  carriers  engaged  in  interstate  trans- 
portation, connect  with  each  other,  and  by 
and  under  contracts  between  themselves  and 
4 Inter  S. 


various  traffic  arrangements  form  and  operate 
a continuous  through  route  for  the  transporta- 
tion of  petroleum  products,  at  through  joint 
rates  of  freight  divided  among  themselves, 
from  the  oil  refineries  of  complainants  situated 
as  aforesaid,  through  or  partly  through  the 
states  of  Pennsylvania,  New  York,  Massachu- 
setts, Maine  and  other  New  England  states. 
The  complaint  then  charges: 

1.  That  defendants,  “for  the  transportation 
of  the  manufactured  products  of  petroleum  in 
barrels  in  carload  lots  from  Titusville  and  Oil 
City,  to  Boston  and  other  points  in  the  New 
England  states  on  the  line  of  the  Fitchburg 
Railroad  Company  and  Boston  & Maine  Rail- 
road Company,  called  “Boston  points,”  have 
established  and  published  a schedule  of  joint 
through  rates,  under  which  they  charge  and 
receive  “25  cents  per  hundred  pounds,  mak- 
ing the  rate*  per  barrel  $1.00,  the  weight  of  the 
package  being  included  and  charged  for  there- 
in,” and  that  said  rates  are  excessive,  unjust 
and  unreasonable,  in  violation  of  the  Inter- 
state Commerce  Law. 

2.  The  said  rates  “subject  complainants  and 
their  traffic  and  the  said  localities  to  which 
their  petroleum  products  are  carried  to  an  un- 
due and  unreasonable  prejudice  and  disad- 

j vantage,”  because,  (1),  among  other  things, 
j said  rates  are  “practically  prohibitory  upon 
' the  traffic  of  complainants  to  said  localities. 
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and  under  average  circumstances  and  condi- 
tions sufficient,  to  nearly  absorb  the  profit  of 
complainants  in  their  trade  to  said  localities, 
and,  under  conditions  as  they  exist  during 
some  periods  of  each  year  and  under  compe- 
tition, will  entirely  absorb  all  profit  in  the 
business  of  complainants  to  said  localities, 
and  if  continued  will  compel  them  to  aban- 
don their  trade  in  that  region  of  country;”  and 
because,  (2),  said  rates  “are  disproportionate 
as  compared  with  the- rates  for  the  like  service 
in  the  like  traffic  under  substantially  similar 
circumstances  and  conditions  from  Titusville 
and  Oil  City  to  New  York  and  New  York 
points,  which  rate  is  now  66  cents  per  barrel.” 
It  is  here  averred  that  there  is  “competition  in 
said  traffic  by  ocean  transportation  from  New 
York  City  to  Boston  points,  and  any  unjust 
or  unreasonable  difference  in  rates  to  said 
points  as  compared  with  New  York  points  is 
injurious  to  complainants’  business  and  dis- 
criminates against  their  traffic  and  said  Boston 
points.” 

3.  That  complainants  are  subjected  to  un- 
due and  unreasonable  prejudice  and  disad- 
vantage in  their  said  business  and  undue  and 
unreasonable  preference  and  advantage  is 
given,  in  relation  “to  the  traffic  and  trans- 
portation of  refined  petroleum,”  over  the  lines 
of  defendants,  “to  an  organization  known  as 
the  Standard  Oil  Trust,”  which  it  is  alleged 
“is  formed  by  a combination  of  numerous 
firms,  associations,  and  corporations  engaged 
in  the  business  of  refining,  buying  and  selling 
petroleum  and  its  products  for  home  trade  and 
for  export,  and  is  also  engaged  in  the  business 
of  storing  crude  petroleum  in  iron  tanks,  gath 
ering  the  same  from  wells  in  the  oil  region  of 
Pennsylvania  and  transporting  it  as  a common 
carrier  by  means  of  pipe  lines  to  the  seaboard, 
at  or  near  Philadelphia,  Baltimore  and  New 
York,  and  to  Buffalo,  N.  Y.,  and  Cleveland, 
O.,  the  charge  to  the  seaboard  through  said 
pipe  lines  being  the  same  as  that  made  by  the 
railroad  companies  known  as  the  Trunk 
Lines.”  In  connection  with  this  allegation,  it 
is  further  charged  on  information  and  belief, 
“that  the  defendants,  either  directly  or  indirect- 
ly, act  under  contracts,  agreements  and  ar- 
rangements made  by  the  said  Standard  Oil 
Trust  or  some  of  the  pipe  line  common  car- 
riers allied  with  and  forming  a part  of  said 
Standard  Oil  Trust,  to  wit,  The  National 
Transit  Company,  with  other  common  car- 
riers by  rail  engaged  in  interstate  transpor- 
tation of  petroleum,  for  the  pooling  of  freights 
of  different  competing  common  carriers  and 
for  dividing  between  them  some  part  of  the 
net  proceeds  of  the  earnings  of  said  common 
carriers  from  petroleum  interstate  traffic  or  of 
said  traffic  in  specie,  by  means  of  which  such 
net  earnings  are  divided,  in  violation  of  section 
5 of  the  Act  to  Regulate  Commerce;”  and  that 
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the  rates  herein  complained  of  are  fixed  by 
said  combination  under  said  pooling  contracts 
or  agreements,  “and  all  connecting  roads,  in- 
cluding the  initial  railroad,  The  Western  New 
York  & Pennsylvania,  which  complainants 
must  use  and  from  which  they  must  and  do 
obtain  their  rates  of  through  freight,  are 
obliged  to  accept  and  charge  the  rate  so  fixed, 
and  that  said  rate  is  made  in  the  interest  of 
said  Standard  Oil  Trust  and  its  allied  com- 
panies, and  with  the  intent,  inter  alia,  of  giv- 
ing said  Standard  Oil  Trust  an  advantage  over 
complainants  in  the  manufacture,  transpor- 
tation and  sale  of  their  products.” 

4.  That  the  said  rates  of  25  cents  per  hun- 
dred pounds  and  $1.00  per  barrel  were  by  a 
notice  dated  Oct.  25,  1888,  effective,  Nov.  6, 
1888,  abrogated  and  withdrawn  as  to  Man- 
chester in  the  state  of  New  Hampshire,  Sali  m 
in  the  state  of  Massachusetts,  Portland  in  the 
state  of  Maine,  and  about  one  hundred  aud 
fifty  other  points  in  said  states  reached  by  the 
Boston  & Maine  Railroad  Company;  that 
said  uotice  was  not  communicated  to  com- 
plainants, and  public  notice  was  not  given 
thereof,  and  the  same  was  not  posted  for  pub- 
lic inspection  in  the  depots  or  stations  of  the 
initial  road,  The  Western  New  York  & Penn- 
sylvania Railroad  Company,  until  Nov.  2, 
1888;  that  the  defendants,  since  said  rates  to 
said  points  were  so  abrogated,  have  not  estab- 
lished and  published  any  rates  for  said  service 
to  said  points,  although  often  requested  by 
complainants  so  to  do,  and,  while  the  defend- 
ants do  not  refuse  to  carry  complainants’  traf- 
fic for  said  points  yet  they  will  not  state  what 
the  charges  will  be  and  give  complainants  to 
understand  that  an  arbitrary  addition  will  be 
made  to  the  said  already  unreasonable  and  ex- 
cessive rates  of  25  cents  per  hundred  pounds 
aud  $1.00  per  barrel  (established  Sept.  3, 1888) 
and,  that,  because  of  these  things  complain 
ants  are  unable  to  ship  their  products  to  said 
points. 

The  second  case  is  against  the  said  Western 
New  York  & Pennsylvania  and  New  York, 
Lake  Erie  & Western  Railroad  Companies, 
defendants  in  t}ie  first  case  aud  also  the  Le- 
high Valley  Railroad  Company,  and  the  com- 
plaint relates  to  the  business  of  the  complain- 
ants in  shipping  oil  from  their  refineries  at 
Titusville,  and  Oil  City,  over  the  railroads  of 
the  three  defendants  to  the  Atlantic  seaboard 
at  or  near  Perth  Amboy,  New  Jersey.  It  is 
alleged  that  Perth  Amboy  is  “commercially  a 
New  York  harbor  point,”  and  that  “the 
greater  portion  of  petroleum  products  shipped 
by  complainants  to  New  York  harbor  points, 
is  a very  low  priced  refined  oil,  designed  for 
export  and  which  has  no  other  market.”  The 
rate  complained  of  is  that  fixed  by  the  defend- 
ants for  the  transportation  of  petroleum  prod- 
ucts from  said  refineries  over  their  line 
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through  the  states  of  Pennsylvania,  New  York 
and  New  Jersey.  The  said  rate  so  fixed  is 
stated  to  be  16^  cents  per  hundred  pounds,  or 
66  cents  per  barrel,  the  weight  of  the  package 
being  included  and  charged  for  therein,  and 
then  follow  the  same  averments  as  those  in  the 
first  case  as  to  the  unreasonableness  of  said 
rate  in  itself,  its  discriminatory  character  as 
against  the  complainants  and  the  alleged  pool- 
ing contracts  or  arrangements  with  the  Stand- 
ard Oil  Trustor  National  Transit  Company. 

The  defendants  in  the  third  case  are  the 
Western  New  York  & Pennsylvania  Railroad 
Company,  a party  defendant  in  the  first  two 
cases,  and  the  Pennsylvania  Railroad  Com- 
pany. The  complaint  in  this  case  relates  to 
the  through  rate  on  petroleum  and  its  products 
of  the  lines  formed  by  defendants’  roads  from 
Titusville  and  Oil  City  via  Irvineton  and  Cor- 
ry,  Pennsylvania,  respectively;  to  tide-water  in 
New  York  harbor  in  the  state  of  New  Jersey. 
It  is  alleged  : 

1.  That  the  members  of  the  complainants’  as- 
sociations and  other  refiners  of  petroleum,  and, 
also,  various  persons,  firms,  corporations  and 
associations  affiliated  to  the  StandardOil  Trust, 
ship  petroleum  and  its  products  over  said  lines 
of  the  defendants  between  said  points,  and 
that  the  shippers  affiliated  to  complainants 
ship  principally  in  wooden  barrels  or  gondola, 
box,  cattle,  or  other  cars,  and  those  affiliated 
to  the  Standard  Oil  Trust  ship  principally  in 
bulk  in  tank  cars. 

2.  That  a corporation,  known  as  the  “Na 
tional  ‘Transit  Company,”  controlled  by  the 
Standard  Oil  Trust  owns  a pipe  line  or  lines 
from  said  oil  regions  to  tide- water  in  New  York 
harbor,  through  which  oil  is  transported,  and 
in  consequence  of  the  low  cost  of  such  trans- 
portation, the  refining  business  of  those  affili- 
ated to  the  Standard  Oil  Trust  has  increased 
and  become  very  remunerative  and  prosperous 
at  the  Atlantic  seaboard;  and  that  within  a few 
years,  and  partly  due  to  the  concentration  of 
the  refining  business  at  the  Atlantic  seaboard 
by  those  affiliated  to  the  Standard  Oil  Trust, 
there  has  grown  into  existence  a large  refining 
business  in  the  oil  regions  of  Pennsylvania, 
principally  owned  by  the  refiners  forming 
complainants’  associations. 

3.  That  “in  consequence  of  an  advantage 
possessed  by  the  refiners  forming  complain- 
ants’ associations  over  the  seaboard  refiners,  for 
the  local  and  domestic  markets  of  their  vicin- 
ity and  of  the  west,  they  have  been  enabled  to 
maintain  and  increase  their  business,”  but  they 
are  subjected  to  great  disadvantage,  as  com- 
pared with  the  refiners  affiliated  with  the  Stand- 
ard Oil  Trust,  in  respect  to  tide  water  ship- 
ments, and  in  the  business  of  refining  petrole- 
um there  is  about  forty  per  cent  of  the  product 
which  cannot  readily  be  sold  in  the  United 
States  and  must  be  shipped  to  the  Atlantic  | 
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seaboard  for  transhipment  to  the  foreign 
market,  and  without  this  export  trade  “the 
business  of  refining  petroleum  cannot  be  car- 
ried on  with  any  profit.” 

4.  That  the  National  Transit  Company  is  a 
common  carrier  of  oil  by  pipe  lines  from  the 
oil  regions  to  New  York  harbor  and  “for  the 
purpose  of  enabling  it  to  charge  and  maintain 
a high  price  for  the  transportation  of  oil,  so  as 
to  secure  a large  profit  and  maintain  an  ad- 
vantage for  the  Standard  Oil  Company,  and 
its  affiliated  industries,  now  controlled  by  the 
Standard  Oil  Trust,  over  all  competitors,”  it 
has  entered  into  a contract  with  the  Pennsyl- 
vania Railroad  Company  for  the  pooling  or 
division  of  the  traffic  on  oil  by  railroad  and  by 
pipe  line,  one  consideration  of  which  was  the 
maintenance  of  the  same  rates  by  pipe  and  rail 
line  and  by  which  the  former  guarantees  the 
latter  twenty-six  per  cent  of  the  entire  oil  traf- 
fic between  said  points,  and  since  the  making 
of  such  contract,  they  have  maintained  the 
same  rate  of  charges  by  rail  and  pipe  line  on 
such  traffic. 

5.  That  for  some  years  the  rate  by  defend- 
ants’ lines  from  the  oil  regions  to  New  York 
harbor  had  been  52  cents  per  barrel  irrespect- 
ive of  whether  the  oil  was  shipped  in  bulk  in 
tank  cars  or  in  wooden  barrel  packages,  and 
under  this  rate,  notwithstanding  the  disadvan- 
tage in  rates  (estimated  at  about  48  cents  per 
barrel  to  which  they  were  subjected  in  their 
export  trade  in  competition  with  their  rivals 
affiliated  to  the  Standard  Oil  Trust,  they  were 
enabled  by  their  advantages  in  the  local  markets 
to  maintain  and  even  increase  their  business ; 
but  that  about  September  13,  1888,  the  defend- 
ants, in  common  with  all  other  railroad  com- 
panies having  lines  leading  from  the  oil  regions 
of  Pennsylvania  to  New  York  harbor,  ad- 
vanced their  charges  on  oil  shipped  in  wooden 
barrels  over  such  lines  from  52  cents  to  66  cents 
per  barrel,  an  advance  of  14  cents  per  barrel, 
while  the  rate  on  oil  shipped  in  bulk  in  tank 
cars  remained  as  before  52  cents  per  barrel; 
and  that  the  effect  of  this  advance  is  to  prevent 
the  refiners  affiliated  with  complainants  from 
competing  with  those  affiliated  with  the  Stand- 
ard Oil  Trust  for  the  export  trade  and  “must 
result  in  the  still  further  aggrandizement  of 
the  monopoly  of  the  petroleum  industry  of  the 
country  already  held  by  the  Standard  Oil 
Trust.”  It  is  charged  that  the  rate  of  66  cents 
per  barrel  is  unreasonable  and  excessive,  that 
it  is  discriminatory,  that  it  gives  the  Standard 
Oil  Trust  and  affiliated  firms  and  shippers  of 
oil  in  bulk  in  tank  cars  an  undue  and  unjust 
preference  and  advantage  over  complainants’ 
Associations  and  shippers  of  oil  in  barrel  pack- 
ages and  subjects  the  latter  to  an  undue  and 
unjust  prejudice  and  disadvantage. 

The  prayer  in  each  of  the  complaints  is  in 
substance,  that  the  defendant  railroads  be  or- 
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dered,  to  “cease  and  desist  from”  the  alleged 
unlawful  acts  complained  of,  to  adopt  reason- 
able and  just  rates  for  the  service  of  transpor- 
tation of  petroleum  and  its  products  over  their 
respective  lines  between  points  named,  to  make 
reparation  to  complainants  for  their  alleged 
injuries,  and  for  general  relief. 

The  railroad  companies  made  parties  defend- 
ant in  the  three  complaints  have  filed  answers. 
All  the  allegations  of  acts  or  conduct  on  the 
part  of  the  defendants  in  contravention  of  any 
of  the  provisions  of  the  Interstate  Commerce 
Law  are  put  in  issue,  and  the  reasonableness 
of  the  rates  complained  of  and  justice  of  the 
course  pursued  by  the  defendants  in  respect  to 
the  traffic  which  is  the  subject-matter  of  the 
controversy,  are  affirmed.  To  avoid  unnec- 
essary repetition,  the  specific  denials,  admis- 
sions, and  explanatory  and  argumentative 
statements  of  the  several  answers,  will  not  be 
set  forth  here,  but,  so  far  as  deemed  material, 
will  be  referred  to  and  considered  further  on 
in  the  discussion  of  the  questions  of  fact  and 
law  involved  in  these  cases. 

It  is  suggested  in  the  answers  of  the  Western 
New  York  & Pennsylvania  Railroad  Company 
and  also  set  forth  in  a memorandum  filed  by  the 
complainants,  that  there  are  other  lines  of  rail- 
roads besides  those  made  parties  defendant  to 
these  complaints,  which  carry  on  joint  through 
rates  petroleum  products  from  the  Western 
Pennsylvania  oil  regions  eastward  for  the  in- 
land and  for  the  export  trade,  and  that  these 
routes,  including  those  complained  against, 
form  two  classes,  one  carrying  for  the  New 
England  trade  or  Boston  points  and  the 
other  for  New  York  points,  each  of  said 
classes  having  the  same  rates  for  itself,  and 
that  the  railroads  forming  these  different 
routes  are  interested  in  the  question  of  the  rea- 
sonableness of  the  through  rates  complained 
of  in  these  cases.  The  complainants  state  that 
they  desire  the  general  rates  to  be  investigated 
rather  than  the  special  features  of  any  partic- 
ular rate,  and  have  filed  the  following  sched- 
ule of  such  lines  or  routes: 

1.  Western  New  York  & Penna.  R.  R., 
We»t  Shore  R.  R.,  Boston  & Maine  R.  R., 
Fitchburg  R.  R.,  and  several  other  smaller 
roads  in  the  New  England  states  to  Boston 
points. 

2.  Western  New  York  & Penna.  R.  R.,  New 
York  Central  & Hudson  R.  R.,  and  Boston  & 
Albany  R.  R.,  to  Boston. 

3.  Western  New  York  & Penna.  R.  R.,  Del- 
aware, Lackawanna  & Western  R.  R.,  Dela- 
ware & Hudson  Canal  Company’s  R.  R., 
Fitchburg  R.  R.,  to  Boston. 

4.  Western  New  York  & Penna.  R.  R.,  New 
York  Central  & Hudson  R.  R.  R.,  to  New 
York  City. 

5.  Weatern  New  York  & Penna.  R.  R.,West 
Shore  R.  R.,  to  New  York. 

6.  Dunkirk,  Allegheny  Valley  & Pittsburgh 
R.  R.,  Lake  Shore  & Michigan  Southern  R.  R., 
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New  York  Central  & Hudson  R.  R.  R.,  Bos- 
ton & Albany  R.  R.,  to  Boston. 

7.  Dunkirk,  Allegheny  Valley  & Pittsburgh 
R.  R.,  New  York,  Lake  ~Erie&  Western  R.  R., 
Delaware  & Hudson  Canal  Company,  Boston 
& Albany  R.  R.,  to  Boston. 

8.  Dunkirk,  Allegheny  Valley  & Pittsburgh 
R.  R.,  Lake  Shore  & Michigan  Southern  R.  R., 
New  York  Central  & Hudson  R.  R.  R.,  to 
New  York,  etc. 

9.  Dunkirk,  Allegheny  Valley  & Pittsburgh 
R.  R.,  New  York,  Lake  Erie  & Western  R.  R., 
Lehigh  Valley  R.  R.,  to  Perth  Amboy,  etc. 

10.  Western  New  York  & Penna.  R.  R , 
Philadelphia  & ErieR.  R.,  Delaware,  Lacka- 
wanna & Western  R.  R.,  Delaware  & Hudson 
Canal  Company’s  R.  R.,  Fitchburg  R.  R.  to 
Boston. 

11.  Western  New  York  & Penna.  R.  R., 
Philadelphia  & ErieR.  R.,  Pennsylvania  R.  R. , 
to  Communipaw,  N.  J.,  etc.,  New  York  de- 
livery. 

12.  Dunkirk,  Allegheny  Valley  & Pittsburgh 
R.  R.,  Lake  Shore  & Michigan  Southern  R.  R., 
West  Shore  R.  R.,  Fitchburg  R.  R.,  to  Bos- 
ton. 

13.  Dunkirk,  Allegheny  Valley  & Pittsburgh 
R.  R.,  Lake  Shore  & Michigan  Southern  R. 
R.,West  Shore  R.  R.,  Boston  & Albany  R.  R., 
to  Boston. 

14.  Dunkirk,  Allegheny  Valley  & Pitts- 
burgh R.  R.,  New  York,  Lake  Erie  & West- 
ern R.  R.,  New  York  & New  England  R.  R., 
to  Boston. 

15.  Western  New  York  & Penna.  R.  R., 
New  York,  Lake  Erie  & Western  R.  R.,  to 
New  York. 

16.  And  same  connecting  at  Newburg,  N. 
Y.,  with  New  York  & New  England  R.  R.,  to 
Boston. 

Also  the  two  routes  mentioned  in  complaints 
filed. 

Other  points  and  routes  incidentally  inter- 
ested. 

A.  Western  New  York  & Penna.  R.  R. , 
Philadelphia  & Erie  R.  R.,  Pennsylvania  R. 
R.,  “ Green  Line,”  to  Philadelphia. 

B.  Western  New  York  & Penna.  R.  R., 
Philadelphia  & ErieR.  R.,  Northern  Central 
R.  R.,  “ Green  Line,”  to  Baltimore,  Md. 

On  the  filing  of  the  memorandum  of  com- 
plainants and  the  above  schedule,  this  Com- 
mission ordered  that  the  various  carriers  com- 
posing said  routes  be  furnished  with  copies  of 
the  complaints,  answers  and  orders  in  these 
cases  and  allowed  to  intervene  as  parties  by 
filing  notices  to  that  effect. 

The  following  are  the  carriers  named  in  said 
schedule  other  than  those  originally  com- 
plained against: 

1.  West  Shore  Railroad  Company. 

2.  New  York  Central  & Hudson  River  Rail- 
road Company. 

3.  Boston  & Albany  Railroad  Company. 

4.  Delaware,  Lackawanna  & Western  Rail- 
road Company. 

5.  Dunkirk,  Allegheny  Valley  & Pittsburgh 
Railroad  Company. 

6.  Lake  Shore  & Michigan  Southern  Rail- 
road Company. 
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7.  Philadelphia  & Erie  Railroad  Company. 

8.  New  York  & New  England  Railroad 
Company. 

9.  Northern  Central  Railroad  Company. 

The  provisions  of  the  order  of  the  Commis- 
sion were  subsequently  extended  so  as  to  em- 
brace the  Philadelphia  & Reading  Railroad 
Company  and  the  Fall  Brook  Coal  Company, 
and  they,  together  with  the  above  named  car- 
riers, were  served  with  copies  of  the  pleadings 
and  orders  in  the  several  cases  and  allowed  to 
intervene  pursuant  to  the  order  of  the  Com- 
mission. No  answers  to  the  charges  in  the 
complaints  have  been  filed  by  any  of  these  car- 
riers, but  the  Lake  Shore  & Michigan  Southern 
Railroad  Company  enters  an  appearance  and 
asks  notice  of  hearings  and  other  proceedings, 
and  the  New  York  Central  & Hudson  River 
Railroad  Company  “ gives  notice  of  a desire 
to  intervene  as  a party  defendant  in  said  causes 
and  to  appear  and  be  heard  therein.” 

The  Pennsylvania  Railroad  Company  in  the 
case  against  it  and  the  Western  New  York  & 
Pennsylvania  Railroad  Company,  on  June  20, 
1891,  filed  an  application  to  take  additional  tes- 
timony. The  complainants  in  their  answer 
resisting  this  application,  make  certain  admis- 
sions as  to  the  facts  offered  to  be  proven  by  the 
Pennsylvania  Company,  and  that  company  in 
its  reply  to  the  answer  of  complainants  claims 
that  said  answer  “ at  least  impliedly,  admits 
the  fact  to  establish  which  this  respondent  in 
its  application  asked  leave  to  offer  testimony.” 
The  application  to  reopen  the  case  for  the  sub- 
mission of  additional  testimony  is  made  a year 
and  eight  months  after  the  last  testimony  in 
the  case  had  been  taken,  and  over  a year  and 
four  months  after  the  case  had  been  submitted 
on  oral  argument.  There  is  no  claim  that  the 
evidence  offered  has  been  newly  discovered 
and  no  excuse  whatever  is  presented  for  not 
producing  it  at  the  hearings  where  the  Penn- 
sylvania Company  was  represented  by  counsel 
and  a large  number  of  the  officials  of  the  Penn- 
sylvania Company  who  had  knowledge  of  the 
alleged  facts,  if  they  existed,  were  examined 
as  witnesses.  In  view  of  the  admissions  of  the 
complainants  in  their  answers  to  the  applica- 
tion, which  the  applicant  in  its  reply  to  said 
answers  treats  as  substantially  conceding  the 
facts  offered  to  be  proven  (and  which  admis- 
sions and  reply  will  be  duly  considered  so  far 
as  relevant  and  material  in  our  disposition  of 
the  case),  and  of  the  further  fact  that  no  addi- 
tional delay  should  be  had  in  these  proceedings 
except  in  a clear  case  of  necessity,  the  applica- 
tion must  be  and  is  denied. 

Facts  and  Conclusions. 

The  leading  questions  raised  by  the  pleadings 
in  these  cases  relate,  (1),  to  the  lawfulness  of 
the  charge  for  the  barrel  package  under  the 
circumstances  and  conditions  disclosed  by  the 
evidence;  (2),  to  the  reasonableness  in  them- 
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selves  of  the  rates  in  question;  and  (3),  to  the  rel- 
ative reasonableness  of  the  rates  to  Boston  and 
New  England  points  as  compared  with  those 
to  New  York  and  New  York  harbor  points. 

1.  The  lawfulness  of  the  charge  for  the 
barrel  package  was  for  the  first  time  distinctly 
presented  for  decision  and  passed  upon  by  this 
Commission  in  the  case  of  Rice  v.  Western 
New  York  & P.  R.  Go.  3 Inters.  Com.  Rep. 
162,  4 1.  C.  C.  Rep.  131.  That  case  was  orig- 
inally decided  adversely  to  the  complainants 
therein,  2 Inters.  Com.  Rep.  298,  2 I.  C.  C. 
Rep.  389,  but  the  complaints  in  the  present 
cases  having  been  filed  about  that  time  and  it 
appearing  that  a much  fuller  investigation  of 
the  general  subject  of  oil  transportation  would 
be  made,  this  Commission  on  motion  of  said 
complainants,  April  15,  1889,  issued  an  order 
opening  said  case  for  further  hearing  and  pro- 
viding that  the  testimony  taken  in  the  present 
cases  should  apply  to  said  case,  so  far  as  it  might 
be  relevant.  It  is  stated  in  the  final  decision 
in  the  case,  that  “ as  at  first  presented  it  rested 
mainly  upon  a comparison  of  the  existing  rate 
with  a former  rate  of  25  cents  a barrel  from 
Titusville  to  Buffalo  and  with  the  proportion 
received  by  the  respondent  of  a joint  through 
rate  from  Titusville  to  the  seaboard  via  Buf- 
falo, but  that  the  additional  facts  elicited  at  the 
hearings  in  the  cases  now  under  consideration 
introduced  other  and  more  important  elements 
tending  to  show  unjust  discrimination  between 
shippers  of*  oil  in  tanks  and  in  barrels,  and  in 
other  particulars,”  and  it  was  held  in  substance 
that  the  charge  for  the  barrel  package  when 
no  charge  is  made  for  the  package  when  tanks 
are  used,  both  modes  of  transportation  being 
employed  by  the  carriers,  was  an  unjust  dis- 
crimination against  the  shipper  in  barrels  in 
favor  of  the  shipper  in  tanks,  and  that  the  cor- 
rection of  this  discrimination’ required  “that 
in  the  transportation  of  oil  in  carloads,  barrels 
as  well  as  tanks,  shall  be  regarded  as  only  a 
means  of  carriage  of  the  commodity,  and  as  in 
case  of  transportation  in  tanks,  the  rate  shall 
be  charged  only  for  the  weight  or  quantity  of 
the  oil  carried,  exclusive  of  the  weight  of  the 
barrel,  and  be  the  same  for  like  weight  or 
quantity  carried  in  tanks.” 

The  Western  New  York  & Pennsylvania 
Railroad  (which  is  a party  defendant  in  each 
of  the  present  cases,  being  the  initial  carrier  in 
all  the  lines  complained  against)  was  the  sole 
party  defendant  in  the  case  of  Rice,  Robinson 
& Witherop,  but  the  charge  in  that  case  was 
not  only  against  the  rate  by  that  road  from 
Titusville  to  Buffalo,  but  also  involved  a con- 
sideration of  the  proportion  received  by  it  of 
the  through  rate  from  Titusville  via  Buffalo 
to  the  seaboard  at  Perth  Amboy,  and  the  facts 
pertinent  to  the  question  of  the  lawfulness  of 
the  charge  for  the  barrel  package  applicable 
to  that  case  were£  substantially  the  same  as 
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those  bearing  upon  that  question  in  the  present 
cases. 

The  defendants  transport  oil  in  bulk  in  tank 
cars  and  in  wooden  barrels  in  box  and  rack 
cars.  Prior  to  Sept.  3,  1888,  the  rates  over 
the  lines  of  the  defendants  on  shipments  of  oil 
both  in  tanks  and  barrels  had  been  the  same  for 
a like  quantity  of  that  commodity  exclusive  of 
any  charge  for  the  weight  of  the  barrel  in 
barrel  shipments,  but  about  that  time,  the 
rates  on  barrel  shipments  were  increased  14 
cents  to  New  York  points  and  more  to  Boston 
points,  this  additional  charge  being  for  the 
weight  of  the  barrel,  and  as  the  rates  on  tank 
shipments,  not  including  the  weight  of  the 
tank  or  package,  were  not  advanced  but  al- 
lowed to  remain  as  they  were,  the  result  was  a 
discrimination  in  favor  of  the  tank  as  against 
the  barrel  shipper.  The  question  is  whether 
that  discrimination  is  in  the  language  of  the 
statute  an  “ unjust  discrimination .” 

The  defendants  set  up  several  matters  in 
excuse  or  justification  of  their  action  in  this 
matter.  They  claimed  in  the  first  place  that 
in  originally  making  the  additional  charge  for 
the  barrel  package,  they  did  so  in  compliance 
with  what  they  conceived  to  be  the  ruling  of 
this  Commission  in  reference  thereto  in  the 
case  of  Rice  v.  Louisville  & N.  R.  Co.  1 Inters. 
Com.  Rep.  722,  1 I.  C.  C.  Rep.  503.  This 
point  is  fully  discussed  in  the  case  of  Rice, 
Robinson  & Witheropand  it  is  made  clear  that 
not  only  no  warrant  for  the  action  of  the  car- 
riers proceeded  against  in  the  present  case ^ is 
found  in  any  ruling  of  this  Commission,  but 
also  that  said  action  is  in  disregard  of  the 
“ principle  plainly  and  emphatically  laid  down 
by  the  Commission,”  in  said  case  of  Rice  and 
also  in  the  subsequent  case  of  Scofield  v.  Lake 
Shore  & M.  S.  R.  Co.  2 Inters.  Com.  Rep.  67, 
2 I.  C.  C.  Rep.  90.  If  it  be  conceded  that  in 
the  language  used  by  the  Commission  in  said 
cases  there  was  some  color  for  the  original 
institution  of  the  discrimination  arising  from 
the  charge  from  the  weight  of  the  barrel,  yet 
no  authority  for  the  continuance  of  that  dis- 
crimination can  be  predicated  of  such  language 
since  the  issuance  by  the  Commission  and 
communication  to  the  carriers  of  the  memo- 
randum entitled.  “Re  Relative  Tank  and  Barrel 
Rates  on  Oil,”  2 Inters.  Com.  Rep.  245,  2 I.C. 
C.  Rep.  365,  in  which  it  was  declared  that  the 
action  of  the  carriers  in  this  particular  was  un- 
warranted by  the  decisions  in  said  cases. 

Having  instituted  the  discrimination  in  order, 
as  they  allege,  to  bring  their  practice  into  con- 
formity with  what  they  understood  to  be  the 
rulings  of  this  Commission,  the  carriers  now 
seek  to  justify  and  maintain  this  departure 
from  their  former  custom  of  long  standing  on 
other  grounds. 

It  is  claimed  that  in  case  of  special  facilities 
at  loading  and  unloading  points,  the  tank  cars 
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are  handled  more  rapidly  than  cars  carrying 
oil  in  barrels.  This  may  be  true,  but  the  testi- 
mony is  that  the  railroads  do  not  provide  these 
facilities  and  there  are  none  at  the  seaboard  of 
which  the  complainants  can  avail  themselves. 
When  special  facilities  for  loading  and  unload- 
ing tank  cars  are  not  available,  greater  delay 
occurs  than  in  loading  and  unloading  barrel 
cars. 

It  is  further  set  up  by  the  carriers  in  justifi- 
cation of  the  charge  by  the  barrel  package,, 
that  the  barrel  belongs  to  the  shipper  and  is  an 
article  of  merchandise,  and  when  shipped 
from  the  oil  region  to  the  seaboard  sells  for  an 
advance  over  cost  in  the  oil  region  equal  to  the 
freight  paid  on  the  barrel.  They  estimate  the 
cost  of  the  barrel  in  the  oil  region  without 
manufacturer’s  profit  at  from  $1.11  to  $1.16 
and  the  selling  price  in  New  York  at  from 
$1.30  to  $1.32|  per  barrel,  which  would  be  a 
profit  somewhat  greater  than  the  amount  of 
the  freight  charge  of  14  cents.  This  estimate, 
however,  only  includes  the  cost  of  the  barrel 
as  received  from  the  barrel  maker  and  ignores 
the  further  cost  incurred  by  the  refiner  in  pre- 
paring the  barrel  as  a receptacle  of  oil.  After 
the  barrel  is  received  from  the  manufacturer, 
the  refiner  has  to  paint  it  on  the  outside,  coat 
it  with  glue  within,  put  in  a bung  hole  and 
provide  a bung,  plug  worm  holes,  recooper 
the  barrel  and  see  that  it  is  perfectly  tight. 
The  proof  shows  that  the  cost  of  the  labor  and 
material  for  this  preparation  of  the  barrel  is 
from  16  cents  to  17  cents  per  barrel,  and 
that  this  added  to  the  original  cost  as  received 
from  the  manufacturer  makes  the  total  cost 
per  barrel  to  the  refiner  from  $1.30  to  $1.32£, 
the  selling  price  in  New  York. 

The  total  cost  of  the  barrel  and  its  prepara- 
tion to  the  refiner  at  Titusville  and  Oil  City  is 
shown  by  the  following  itemized  statements, 
the  first  being  made  at  Oil  City  and  the  second 
at  Titusville: 

I. 

New  Barrels  with  heavy  iron  for  export..  ...  1.16 
Labor  in  coopering',  gluing,  painting,  and 

loading  on  cars  per  barrel 055 

Glue  per  bbl .065 

Paint  Kosin.  Naptha,  &c.,  per  bbl. .020 

Bungs,  Stencils,  Brushes,  Repairs  to  machin- 
ery and  buildings,  Steam  Rc .025 

Total  per  bbl $1,325 

II. 

New  Barrels.'heavy  hoops,  average  price 1.13 

Total  labor. Per  bbl 06 

Glue “ 06 

Paint,  Rosin,  Naptha “ 02 

Bungs,  Rivets,  Iron,  Plugs “ 005 

Stencils,  Brands,  Brushes,  Brooms,  etc.,  per 

bbl 005 

Tools,  Utensils,  fillers,  hose  and  machinery..  .02 

Total  per  barrel ..$1.30 

If  sold  in  New  York  or  paid  for  as  part  of 
the  consignment,  the  barrel  does  not  bring 
more  than  its  cost  to  the  shipper  and  when  re- 
turned empty  it  is  at  the  shipper’s  expense- 
Moreover,  as  is  said  in  the  Rice,  Robinson  & 
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Witherop  case,  “in  the  carriage  of  oil  the  bar- 
rel is  not  shipped  as  merchandise  but  as  a 
package  or  means  of  transportation  of  the  oil.” 

3 Inters.  Com.  Rep.  162,  4 I.  C.  C.  Rep.  152. 

It  is  also  maintained  that  the  transportation 

in  tanks  yields  the  carrier  a larger  revenue 
above  the  cost  of  service  than  that  in  barrels. 
In  support  of  this  contention,  tables  showing 
dead  and  paying  weight  hauled  in  tank  cars 
carrying  oil  in  bulk  and  in  box  cars  carrying 
oil  in  barrels,  respectively,  were  introduced  in 
evidence  on  the  part  of  the  defendants  and  it 
appears  therefrom  that  the  amount  of  paying 
freight  hauled  in  the  average  tank  car  is  greater 
than  that  in  the  average  car  loaded  with  bar- 
rels, and  that  in  consequence  the  revenue  to 
the  carrier  is  somewhat  greater  in  the  former 
case  than  in  the  latter,  even  when  the  barrel 
package  is  charged  for  and  is  of  course  still 
greater  where  no  charge  is  made  for  the  barrel 
package.  It  is  estimated  by  one  of  the  wit- 
nesses that  at  the  present  rate  of  16£  cents  per 
100  lbs.  to  New  York  points,  the  carrier  would 
receive  on  an  average  train  load,  the  barrel 
package  being  charged  for,  $35.76  more  for 
the  transportation  of  oil  in  tanks  than  in  bar- 
rels, and  excluding  the  charge  for  the  barrel 
package,  $237.20  more.  Without  affirming 
the  strict  accuracy  of  these  tables  and  esti- 
mates, it  may  be  conceded  the  evidence  shows 
the  amount  of  paying  freight  to  be  materially 
greater  in  tank  shipments  than  in  barrel  ship- 
ments. In  the  case  of  Scofield  v.  Lake  Shore 
& M.  S.  R.  Co.  2 Inters.  Com.  Rep.  67,  2 I.  C. 
C.  Rep.  90,  it  was  found  that  “the  tank  car 
taking  the  gross  weight  of  the  car  and  oil,  pays 
slightly  more  to  the  carrier  per  ton  than  the 
stock  car  with  the  full  load.”  2 Inters.  Com. 
Rep.  71,  2 I.  C.  C.  Rep.  103. 

This  plea  that  the  transportation  in  tanks  is 
the  more  profitable  to  the  carrier  in  yielding  a 
larger  revenue  above  the  expense  of  service 
was  presented  in  the  case  of  Rice,  Robinson  & 
Witherop  and  was  in  effect  held  to  be  no  jus- 
tification of  the  discrimination  between  tank 
and  barrel  shippers  under  the  circumstances 
and  conditions  regulating  the  use  of  the  two 
modes  of  transportation.  These  circumstances 
and  conditions  do  not  present  a case  of  two 
modes  of  transportation  open  indiscriminately 
to  shippers  in  general,  the  one  at  a higher  rate 
than  the  other,  and  as  to  which  the  shipper 
may  take  his  choice  and  pay  accordingly,  but 
a case  where  the  cheaper -rated  and,  as  is 
claimed  by  the  defendants,  the  better,  mode  of 
transportation  is  available  practically  to  only 
a particular  class  of  shippers.  The  railroads 
do  not  to  any  material  extent  own  tank  cars  or 
furnish  facilities  for  loading  and  unloading 
them,  but  they  are  owned  almost  entirely  by 
the  shippers  and  limited  in  their  use  to  such 
owners.  It  is  claimed  by  the  railroads  that  it 
is  impracticable  for  them  to  own  a sufficient 
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supply  of  tank  cars  and  construct  the  terminal 
facilities  for  the  receipt  and  delivery  of  oil 
necessary  to  their  profitable  employment  and 
that  the  cars  should  be  owned  and  these  facil- 
ities be  constructed  by  the  shipper.  In  refer- 
ence to  this  state  of  facts  the  following  lan- 
guage is  used  in  the  case  of  Rice,  Robinson  & 
Witherop:  “ It  is  not  the  business  of  the  ship- 
per to  furnish  the  vehicle  of  transportation. 
That  is  the  duty  of  the  carrier,  tinder  its 
franchise  the  carrier  must  do  more  than  con- 
struct his  roadway.  He  must  equip  it  with  the 
means  of  transportation,  and  these  means,  of 
whatever  style  or  pattern,  must  be  open  im- 
partially to  all  shippers  of  like  traffic.  If  the 
carrier  hire  or  arrange  in  any  manner  for  the 
use  of  vehicles  he  does  not  own,  he  has  one  of 
two  things  to  do:  he  must  either  furnish  like 
vehicles  to  all  competitors  in  the  traffic,  or 
must  be  careful  to  make  no  unjust  discrimina- 
tion and  give  no  undue  preference  in  his  rates. 
For  all  transportation  purposes,  so  far  as  the 
public  is  concerned,  a carrier  makes  every  vehi- 
cle his  own  that  he  uses  upon  his  road,  no  mat- 
ter how  acquired.  His  responsibility  to  the 
public  is  the  same  in  respect  to  rates  and  other 
transportation  duties  whether  he  owns  or  hires 
his  vehicle.  When,  therefore,  he  accepts  tank 
cars  owned  by  shippers  who  can  afford  to  build 
and  furnisn  them,  and  has  none  of  his  own  to 
furnish  to  other  shippers,  but  can  supply  only 
box  cars  in  which  barrels  must  be  used  for  oil, 
he  is  bound  to  see  that  he  gives  no  preference 
in  rates  to  the  tank  shipper,  and  that  he  sub- 
jects the  barrel  shipper  to  no  disadvantage.  It 
is  at  this  point  that  the  duty  of  the  carrier  to- 
the  public  is  rigorous,  and  where  no  plea  of 
inability  to  furnish  tanks,  or  other  excuse,  is 
admissible.” 

It  is  contended  by  counsel  for  the  Western 
New  York  & Pennsylvania  Railroad  Co.,  that 
the  Commission  erred  in  holding  it  to  be  the 
duly  of  the  carrier  to  furnish  the  vehicle  of 
transportation.  On  this  point  it  is  said  in  the 
case  of  Scofield,  that  while  the  statute  does 
not  clothe  the  Commission  with  power  to  de- 
termine what  kind  or  number  of  cars  the  car- 
rier shall  place  upon  its  line  for  transportation 
purposes,  yet  “ the  duty  of  the  * • ■ carrier 

is  none  the  less  obligatory  at  common  law  and 
by  its  charter  to  furnish  an  adequate  and  prop- 
er car  equipment  for  all  the  business  ' • * 

it  undertakes  and  advertises  in  its  tariffs  it  will 
do.”  2 Inters.  Com.  Rep.  76,  2 I.  C.  C.  Rep. 
117.  In  Rice  v.  Louisville  &N.  R.  Co.  1 Inters. 
Com.  Rep.  722,  1 I.  C.  C.  Rep.  547,  the  Com- 
mission says,  “it  is  properly  the  business  of 
railroad  companies  to  supply  to  their  customers, 
suitable  vehicles  of  transportation  and  then  to 
offer  their  use  to  everybody  impartially” — 
citing  Ogdensburg  & L.  C.  R.  Co.  v.  Pratt, , 89 
U.  S.  22  Wall.  123,  133,  22  L.  ed.  827,  830. 
There  is  no  obligation  upon  any  one  to  enter 
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into  the  business  of  common  carriage,  but 
having  undertaken  and  advertised  to  conduct 
such  business,  it  seems  clear  that  the  duty  of 
furnishing  vehicles  of  transportation  is  in- 
curred. Chicago  & A.  R.  Co.  v.  Dawson,  79  Mo. 
296,  18  Am.  & Eng.  R.  Cas.  521;  Ayres  v. 
Chicago  & N.  W.  R.  Co.  71  Wis.  372,  380,  5 
Am.  St.  Rep.  226;  Smith  v.  New  Haven  & N. 
R.  Co.  12  Allen,  531;  St.  Louis  & S.  E.  R.  Co. 
v.  Dor  mao,  72  111.  506. 

If  it  he  not  the  duty  of  the  common  carrier 
to  furnish  the  vehicle  of  transportation,  then 
his  only  legal  obligation  is  to  transport  over 
his  road-bed  such  vehicles  when  furnished  by 
others.  He  could  not  he  compelled  to  do 
more,  and  if  he  chose  to  pursue  such  a course, 
the  privilege  of  transportation  of  both  person 
and  property  over  his  line  might  be  denied  to 
the  great  mass  of  the  public  and  limited  to  the 
few  who  were  able  and  found  it  to  their 
advantage  to  invest  in  cars  for  their  own  use. 
It  is  manifest  that  in  such  transportation  there 
would  be  but  a small,  if  any,  element  of  com- 
mon carriage;  it  would  be  a prostitution  of  the 
franchise  received  from  the  state  and  call  for 
its  forfeiture. 

In  fact  and  in  law,  however,  the  carrier  fur- 
nishes the  tank  as  well  as  the  barrel  car.  The 
shipper  in  tank  cars  (who  is  also  the  owner)  is 
only  the  source  of  supply.  He  does  not,  strictly 
speaking,  furnish  the  tank  car,  but  lets  it  to 
the  carrier,  charging  and  receiving  the  cus- 
tomary mileage  both  ways,  and  the  carrier,  the 
hirer  furnishes  it.  If  there  were  nothing  more 
in  the  transaction  than  this,  it  could  not  be 
successfully  contended  that  it  is  not  the  duty 
of  the  carrier  to  offer  the  use  of  the  tank  car 
to  shippers  indiscriminately.  Rut  it  may  be 
said  that  the  owner  of  the  tank  car  has  acquired 
these  cars  for  the  purpose  of  having  his  own 
products  transported  therein,  and  that  in  the 
contract  of  hire  to  the  carrier  he  may  stipulate 
for  their  exclusive  use.  Conceding  that  this 
may  be  done,  it  must  be  upon  such  terms  as 
shall  not  constitute  an  unjust  discrimination 
against  shippers  of  like  traffic  in  cars  owned 
by  the  carrier. 

In  the  Rice  case,  it  is  said,  “ Tho  carrier  has 
no  right  to  hire  rolling  stock  and  then  allow  it 
to  be  used  exclusively  by  one  class  of  persons 
on  such  terms  as  will  drive  out  of  business 
those  who  are  compelled  to  use  its  own  rolling 
stock  in  a competitive  traffic.  This,  how- 
ever, is  precisely  what  takes  place  in  this 
traffic,  if  the  rates  for  the  transportation  in 
barrels  are  considerably  in  excess  of  those 
which  are  charged  for  the  transportation  in 
tanks.  The  tank  cars,  . . . whether  the  use 
is  paid  for  or  not,  ought  properly  to  be  held 
for  the  use  of  all;  but  if  this  is  found  imprac- 
ticable, it  is  very  certain  and  very  obvious  that 
proprietorship  of  the  car  for  the  use  of  ichich 
the  carrier  pays  . . . can  fairly  entitle  the 
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owner  to  no  special  consideration  in  the  making 
of  rates.”  Rice  v.  Louisville  & N.  R.  Co.  1 
Inters.  Com.  Rep.  722,  1 I.  C.  C.  Rep.  548. 
If  the  carrier  should  rent  from  a car-furnishing 
company,  who  are  not  shippers,  cars  better 
adapted  to  a particular  traffic  than  its  own, 
and  should  limit  their  use  to  one  class  of  its 
customers  and  at  a cheaper  rate  than  is  charged 
to  its  other  customers  for  the  use  of  its  own 
cars,  no  one  could  question  the  injustice  of 
such  discrimination.  In  principle  the  case  is 
the  same,  whether  the  shipper  or  some  outside 
party  is  the  source  of  supply. 

The  tank  of  the  tank  car  performs  the  func- 
tion of  a package  in  tank  shipments,  as  the 
barrel  does  in  barrel  shipments.  The  carrier, 
in  renting  and  paying  mileage  for  the  tank  car, 
furnishes  the  tank  shipper  a package  and  free 
transportation  thereof;  the  barrel  shipper  fur- 
nishes his  own  package  and  is  charged  for  its 
transportation.  At  14  cents  a barrel  on  the 
minimum  carload  of  60  barrels,  the  discrimina- 
tion against  the  barrel  shipper  amounts  to 
$8.40,  equivalent  to  freight  at  tank  rates  on 
over  16  barrels  of  oil.  The  average  distance 
from  Oil  City  and  Titusville  to  New  York 
harbor  points  by  the  railway  lines  between 
those  points  is  over  500  miles.  The  mileage 
paid  per  car  for  round  trip  at  f cents  per  mile 
amounts  to  over  $7.50.  The  tank  shipper, 
therefore,  receives  about  $7.50  per  round  trip 
for  the  use  of  his  car  including  a package  for 
his  oil,  while  the  barrel  shipper  pays  $8.40  per 
car  for  the  transportation  of  his  packages  one 
way. 

The  cost  of  the  tank  car  is  from  $600.00  to 
$634.00;  it  requires  special  facilities  for  load- 
ing and  unloading,  has  to  be  cleaned  out  after 
use  to  render  it  fit  for  carriage  of  different 
qualities  of  oils,  and  carries  no  return  loads 
from  the  east.  Barreled  oil  is  transported  in 
box  and  rack  cars;  the  box  cars  generally  used 
for  that  purpose  are  old  and  inferior,  unfit  for 
the  transportation  of  merchandise  in  general, 
and  new  box  cars  are  seldom  so  used,  as  the 
leakage  and  odor  of  the  oil  are  calculated  to 
render  them  unsuitable  for  the  carriage  of 
freight  liable  to  be  damaged  thereby.  The 
boxcar  costs  about  $450.00.  It  is  estimated 
and  the  evidence  tends  to  show  that  from  five 
to  ten  per  cent  of  the  cars  used  in  carrying  oil 
in  barrels  return  loaded. 

A statement  introduced  in  evidence,  dated 
Oct.  1,  1889,  shows  that  the  total  tank  car 
equipment  of  the  United  States  so  far  as  then 
known  was  7864  cars,  owned  and  operated  as 
follows: 


Owned  by  railroads - 1343 

Owned  by  companies  and  individuals  not  con- 
nected with  the  Standard  Oil  Company 

(approximately) . . 1844 

Leased  by  Standard  Oil  Co.  to  outside  parties.  300 

Total  operated  by  parties  not  connected  with  

Standard  Oil  Co.  (approximately) 3486 
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Owned  by  Standard  Oil  Company 4497 

Less  leased  to  others 300 


Total  operated  by  Standard  Oil  Company 4197 

Owned  in  part  by  Standard  Oil  Company 181 

4378 

Total  tank  car  equipment 7864 

From  this  it  will  be  seen  that  the  Standard 
Oil  Company  owns  and  operates  over  half  of 
the  total  tank  car  equipment  of  the  United 
States.  The  complainants  manufacture  re- 
fined petroleum  and  its  products  at  or  near  Oil 
City  and  Titusville  and  sell  the  same  in  the 
domestic  markets  and  at  the  Atlantic  seaboard 
for  export.  They  do  this  business  in  compe- 
tition with  the  Standard  Oil  Co.,  and  others. 
The  capacity  of  the  refineries  of  complainants 
is  about  two  millions  barrels  per  annum,  and 
their  actual  shipments  for  the  year  1888,  were 
about  a million  and  a half  barrels  of  petroleum 
products.  The  shipments  w7ere  entirely  by 
rail  and  for  the  most  part  in  barrels. 

The  counsel  for  the  Western  New  York  & 
Pennsylvania  R.  Co.  admits  that  the  method 
of  making  rates  by  weight  including  the  bar- 
rel package  “might  lead  to  injurious  effects  to 
those  who  shipped  their  oil  exclusively,  or  the 
greater  portion  of  their  oil,  in  barrels,”  but 
contends  that  it  would  be  difficult  to  decide  that 
this  method  of  making  rates  was  a discrimina- 
tion in  favor  of  the  Standard  Oil  Co.,  in  view 
of  the  testimony  introduced  which  shows  that 
the  shipments  for  that  company  over  the  Green 
Line  (which  is  a department  of  the  Pennsylva- 
nia R.  R.  having  charge  of  all  the  eastbound 
transportation  of  oil  in  car-loads  over  that  road) 
for  the  six  months  ending  Dec.  31 , 1888,  were, 
in  barrels,  354,793,  and  in  bulk,  308,899  bar- 
rels, and  over  the  New  York,  Lake  Erie  & 
Western  R.  R.  in  barrels,  117,993,  and  in  bulk, 
92,730  barrels.  These  figures  show  that  for 
the  period  named,  the  Standard  Oil  Co.,  and 
its  “affiliated  industries”  shipped  more  oil  by 
rail  in  barrels  than  in  tanks  to  the  east  over 
said  lines.  During  about  two  months  and  a 
half  of  that  period,  to  wit,  from  July  1,  to 
Sept.  13,  1888,  the  charge  on  the  barrels  pack- 
age was  not  in  force,  and  in  the  itemized  state- 
ment introduced  in  evidence  showing  ship- 
ments by  months,  the  shipments  for  the  last  of 
the  six  months  (December)  were  less  in  barrels 
than  in  bulk,  being  by  the  Green  Line  in  bar- 
rels, 35,098,  and  in  bulk,  43,645,  and  by  the 
New  York,  Lake  Erie  & Western  R.  R.,  in 
barrels,  19,126,  and  in  bulk,  25,538.  The  ag- 
gregate shipments,  however,  for  the  portion  of 
tbe  six  months  during  which  the  charge  for 
the  barrel  package  was  in  force,  were  greater 
in  barrels,  than  in  bulk.  The  witness  by  whom 
this  proof  was  made  was  in  the  employ  of  the 
Standard  Oil  Co.  as  assistant  manager  of  the 
Union  Tank  Line,  and  he  does  not  testify  posi- 
tively, but  that  “he  thinks”  the  same  propor- 
tion as  to  barrel  and  tank  shipments  prevailed 
for  a like  period  before  and  since  the  period 
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stated.  The  evidence  would  have  been  more 
satisfactory  if  some  period  covered  entirely  by 
the  barrel  package  charge  had  been  selected 
and  the  witness  had  given  the  figures,  presum- 
ably accessible  to  him,  showing  the  shipments 
during  the  like  periods  before  and  since  the  in- 
stitution of  the  charge  for  the  barrel  package. 
The  witness  could  not  state  the  amount  of  the 
Standard  Oil  Company’s  shipments  by  pipe 
lines  or  the  proportion  of  such  shipments  to  its 
shipments  by  rail.  The  rate  by  the  pipe  lines 
to  the  public  is  the  same  as  the  tank  rate  by 
rail.  The  shipments  shown  by  the  above  fig- 
ures, moreover,  were  from  Rochester,  Buffalo, 
Pittsburgh,  Cleveland,  and  other  points  be- 
sides Oil  City  and  Titusville,  and  in  the  ship- 
ments from  the  latter  points  the  bulk  ship- 
ments largely  exceeded  the  barrel  shipments, 
being  by  the  Green  Line  from  Oil  City,  156,537 
in  bulk  and  91,089  in  barrels,  and  from  Titus- 
ville 63,101  in  bulk  and  none  in  barrels,  and 
by  the  New  York,  Lake  Erie  & Western  R.  R., 
from  Oil  City,  7,510  in  bulk  and  none  in  bar- 
rels, and  from  Titusville  931  in  bulk  and  none 
in  barrels.  The  ultimate  question,  however, 
in  these  cases  relates  to  an  unjust  discrimina- 
tion not  as  between  particular  parties,  but  as 
between  two  classes  of  shippers,  the  barrel 
shipper  and  the  tank  shipper.  The  fact  that 
the  Standard  Oil  Company  owns  and  operates 
more  than  half  of  the  total  tank  car  equipment 
of  the  United  States,  would  seem  to  justify  the 
inference  that  its  gain  is  largely  greater  than 
its  loss  by  the  discrimination  in  favor  of  tank 
shipments. 

In  the  statement  above  of  the  total  tank  car 
equipment  of  the  United  States,  1342  is  the 
number  given  as  owned  by  railroad  companies. 
Of  these  1130  belong  to  the  Pennsylvania 
R.  Co.,  leaving  212  as  the  number  owned  by 
all  other  railroads  in  this  country.  Practically, 
then,  with  the  exception  of  the  Pennsylvania 
R.  Co.,  the  defendants  carry  oil  in  tank  cars 
for  such  shippers  only  as  own  the  cars  and 
supply  them  to  the  roads.  The  application  of 
that  company  to  take  additional  testimony 
heretofore  referred  lo  was,  so  far  as  deemed 
material  and  as  stated  therein,  for  the  purpose 
of  showing  that  it  is  the  owner  of  1100  oil  tank 
cars,  of  which  about  450  cars  or  so  many  of 
them  as  from  time  to  time  are  necessary  to  meet 
the  demands  therefor,  are  furnished  indiscrim- 
inately to  all  parties  desiring  shipments  of 
refined  oil  to  points  upon  its  own  or  affiliated 
lines  of  railroads,  including  the  seaboard  points 
on  the  New  York  harbor,  at  Philadelphia  and 
Baltimore,  and  “ that  with  few  exceptions 
occurring  occasionally  during  the  period  of 
heaviest  shipments  . . . these  cars  have  been 
equal  to,  and  often  in  excess  of,  the  demands 
upon  them  by  shippers.”  The  complainants 
answering  admit  that  said  railroad  company 
“is  the  owner  of  about  1100  tank  cars  of  which 
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about  450  are  devoted  to  the  carrying  of  refined 
oil  and  offered  indiscriminately  to  the  shippers 
of  that  product;”  but  allege  that  “if  the  de- 
mand for  these  cars  is  no  greater  than  is  stated, 
it  is  because  the  Pennsylvania  R.  Co.  will 
not  permit  them  to  go  to  any  other  place  on  the 
seaboard  at  New  York  harbor,  than  Com- 
munipaw,  and  only  there  at  the  docks  of  the 
National  Storage  Co.,  which  is  allied  to  the 
Standard  Oil  Trust,”  and  that  it  “ refuses  to 
permit  its  cars  to  go  to  Perth  Amboy,  the 
export  station  to  which  the  Independant  Re- 
finers” (complainants)  “ship  most  largely.” 
In  reply,  the  railroad  company  construes  the 
answer  of  complainants  as  “at  least  impliedly 
admitting  the  said  facts  to  establish  which  the 
application  was  made,”  and  itself  admits  that 
“it  transports  oil  going  over  its  lines  to  the 
New  York  seaboard  to  Communipaw  and  not 
to  Perth  Amboy,”  assigning  as  reasons  that  oil 
is  a traffic  dangerous  to  other  merchandise  and 
that  has  to  be  handled  at  a separate  point  of 
delivery,  and  that  Communipaw  is  only  a mile 
and  a half  from  its  regular  deliveries  in  Jersey 
City  and  the  most  convenient  point  for  oil 
delivery  by  its  road,  while  Perth  Amboy  is 
distant  about  nineteen  miles  and  one  of  the 
terminal  stations  of  an  active  competitor,  the 
Lehigh  Valley  R.  Co.  It  also  alleges  that 
the  individual  shipper  can  obtain  at  Communi- 
paw equal  facilities  at  equal  rates  with  those 
obtainable  at  Perth  Amboy.  The  allegation 
of  complainants  that  the  road  will  only  deliver 
at  the  docks  of  the  National  Storage  Co.  at 
Communipaw  and  that  that  company  is  allied 
to  the  Standard  Trust  is  not  denied.  The  evi- 
dence shows  that  the  National  Storage  Com- 
pany advertises  itself  as  the  agent  of  the  Green 
Line  and  Pennsylvania  R.  Co.,  and  has 
charge  of  that  Company’s  terminals  at  Com- 
munipaw and  that  the  tank  cars  of  that  line 
and  company  are  allowed  to  run  only  to  the 
National  Storage  Company’s  docks.  This 
Storage  Company  has  facilities  at  Communi- 
paw for  unloading  tank  cars  into  bulk  steamers 
or  vessels  but  these  facilities  are  not  open  to 
complainants,  and  a witness  (Confer)  testified 
that  in  order  to  get  oil  shipped  in  bulk  from 
Communipaw,  the  Independent  refiner  has  to 
sell  it  to  the  Standard  Oil  Company.  From 
this  state  of  facts  it  appears  that  while  about 
450  tank  cars  of  the  Pennsylvania  R.  Co. 
maybe  “open  to  shippers  indiscriminately,” 
it  is  only  upon  the  conditions  of  shipment  to 
Communipaw  for  delivery  there  to  the  Na- 
tional Storage  Company  and  that  the  facilities 
owned  by  this  Storage  Company  for  bulk 
shipment  are  not  available  to  shippers  in  gen- 
eral. The  fact  testified  to,  that  the  facilities 
of  the  National  Storage  Company  at  Com- 
munipaw for  bulk  shipment  are  not  open  to 
outside  shippers  and  that  in  order  to  have  oil 
shipped  in  bulk  from  that  point  it  has  to  be 
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sold  to  the  Standard  Oil  Company,  tends  to 
sustain  the  allegation  of  complainants  that  the 
storage  Company  is  an  ally  of  the  Standard 
Oil  Trust.  The  Pennsylvania  R.  has  a con- 
nection with  the  Lehigh  Valley  road  seven 
or  eight  miles  from  Perth  Amboy  and  there  is 
no  physical  obstruction  to  prevent  the  cars  of 
the  former  road  running  through  to  Perth 
Amboy.  The  agent  in  charge  of  the  Green 
Line  at  the  time  of  the  hearing  (Motheral)  stated 
that  the  tank  cars  of  the  Pennsylvania  road 
were  not  permitted  to  run  to  Perth  Amboy 
because  of  a contract  of  the  road  with  the 
National  Storage  Company  to  deliver  to  their 
yard.  The  Green  Line,  as  before  stated,  is  the 
oil  transportation  department  of  the  Pennsyl- 
vania R.  R.  Co.,  and  this  agent  testified,  that 
the  Green  Line  could  not  meet  the  demand  of 
the  business  of  the  Standard  Oil  Company  for 
tank  cars  on  its  line  and  had  to  use  sometimes 
as  many  as  600  cars  of  the  Union  Tank  Line, 
a department  of  the  Standard  Oil  Co.,  in  the 
Standard  Oil  business. 

After  full  investigation  and  mature  con- 
sideration, our  conclusion  in  reference  to  the 
charge  for  the  barrel  package  is  in  line  with 
that  in  the  case  of  Rice,  Robinson  & Witherop 
and  with  the  principles  pertinent  to  the  ques- 
tion laid  down  in  that  case  and  in  the  cases  of 
Rice  and  Schofield,  and  we  hold,  that  where 
both  modes  of  transportation  are  employed  by 
the  carrier  and  the  use  of  one,  the  tank  car,  is 
not  open  to  shippers  impartially  but  is  prac- 
tically limited  to  one  class  of  shippers,  the 
charge  for  the  barrel  package  in  barrel  ship- 
ments in  the  absence  of  a corresponding  charge 
on  tank  shipments,  resulting  in  a greater  cost 
of  transportation  to  the  shipper  in  barrels  on 
like  quantities  of  oil  between  like  points  of 
shipment  and  destination  than  to  the  tank 
shipper,  is  an  unjust  discrimination,  subjecting 
the  barrel  shipper  to  an  unreasonable  disad- 
vantage and  giving  the  tank  shipper  an  undue 
advantage,  and  that  no  circumstances  and  con- 
ditions have  been  disclosed  by  the  evidence  in 
these  cases  authorizing  such  discrimination  by 
any  of  the  defendant  carriers. 

At  the  institution  of  these  cases,  the  defend- 
ants were  making  what  is  termed  an  “outage” 
allowance  for  alleged  waste  in  transportation, 
of  62  gallons  from  the  full  capacity  of  the 
tank,  with  no  corresponding  deduction  on 
barrel  shipments.  Notwithstanding  this  al- 
lowance, the  shippers  received  pay  for  the  full 
capacity  of  the  tank.  The  testimony  tends  to 
show  that  the  Union  Tank  Line,  a department 
of  the  Standard  Oil  Company,  was  originally 
the  only  beneficiary  of  this  practice,  but  the 
matter  having  become  known  to  the  other 
tank  shippers,  it  was  then  extended  to  them. 
After  the  commencement  of  these  proceedings, 
the  allowance  was  reduced  to  42  gallons.  This 
' practice  was  condemned  by  this  Commission 
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as  an  unlawful  discrimination  in  favor  of  the 
tank  as  against  the  barrel  shipper,  in  the  case 
of  Rice,  Robinson  & Witherop  and,  also,  the 
recent  case  of  Rice  x.  Cincinnati,  W.  & B.  R. 
Co.  3 Inters.  Com.  Rep.  841,  5 I.  C.  C.  Rep. 
193.  Since  the  promulgation  of  the  decision 
in  the  latter  case,  the  Western  New  York  & 
Penn.  R.  Co.  has  issued  supplements  to  all 
its  oil  tariffs,  effective  Sept.  1,  1892,  providing, 
among  other  things,  that  “the  minimum  car- 
loads of  tank  cars  will  be  the  full  capacity  of 
the  tanks,”  and  the  “wastage”  allowance  has 
thus  been  wholly  discontinued  over  the  lines  of 
defendants. 

II. 

The  question  of  the  reasonableness  in  them- 
selves of  the  rates  now  in  force,  exclusive  of 
the  charge  for  the  barrel  package  in  barrel 
shipments,  will  be  next  considered. 

The  defendants  in  the  case  against  The 
Western  New  York  & Pennsylvania  R.  Co., 
The  New  York,  Lake  Erie  & Western  R. 
Co.,  The  Delaware  & Hudson  Canal  Co.,  The 
Fitchburg  R.  Co.,  and  the  Boston  & Maine 
R.  Co  , form  a route  over  which  petroleum 
products  are  transported  in  carloads  from  the 
Pennsylvania  Oil  regions  to  Boston  and  New 
England  points;  the  defendants  in  the  case 
against  the  Western  New  York  & Pennsyl- 
vania R.  Co.,  The  New  York,  Lake  Erie  & 
Western  R.  Co.,  and  the  Lehigh  Valley 
R.  Co. , form  a route  over  which  such  trans- 
portation is  conducted  from  such  oilregioDsto 
New  York  harbor  points;  and  the  defendants 
in  the  case  against  The  Western  New  York  & 
Pennsylvania  R.  Co.,  and  the  Pennsylvania 
R.  Co.,  form  what  is  known  as  the  “Green 
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Line”  route  from  said  oil  regions  to  New  York 
harbor.  The  “Green  Line”  as  before  stated, 
is  a department  of  the  Pennsylvania  R.  Co., 
having  charge  of  and  conducting  the  oil  trans- 
portation over  said  route.  These  railroad 
companies  are  common  carriers  engaged  in 
interstate  transportation  of  petroleum  from  the 
Western  Pennsylvania  Oil  regions  eastward 
for  the  inland  and  export  trade  and  this  trans- 
portation is  conducted  on  joint  through  rates 
except  as  to  the  Boston  & Maine  road,  on 
which  through  rates  are  made  only  to  certain 
junction  points.  In  addition  to  the  roads 
against  which  the  complaints  are  filed  there 
are  also  so  engaged  the  several  roads  hereto- 
fore named  to  whom  leave  was  given  to  in- 
tervene and  be  heard  as  parties  defendant. 
These  last  mentioned  carriers  are  parts  of 
many  different  routes  (see  statement  supra 
filed  by  complainants)  by  which  petroleum 
products  are  or  can  be  carried  between  the 
points  named.  In  many  instances  the  same 
railroad  forms  a link  in  several  routes.  The 
Western  New  York  & Pennsylvania  R.  R.  is 
the  initial  carrier  in  each  of  the  three  routes 
formed  by  the  roads  complained  against  and 
is  also  the  initial  carrier  in  most  of  said  other 
routes.  All  these  routes  form  two  clases;  one 
composed  of  those  carrying  for  the  New  Eng- 
land trade  or  Boston  points,  and  the  other,  of 
those  carrying  for  New  York  harbor  and 
vicinity,  mainly  for  export.  Each  class,  re- 
spectively, maintains  the  same  rates.  Those 
rates,  so  far  as  shown  by  tariffs  on  file  with 
this  Commission  up  to  date,  have  been  as 
follows: 

York  Harbor  Points. 


To  New  Fork  Harbor  points. 


To  New 

To 

To 

To 

Tariffs  issued  by 

York 

Jersey  City 

Perth 

Am- 

Communinaw 

W.  N.  Y.  & Pennsylvania  R.  R. 

From 

Tit- 

From 

Titusville 

boy 

From 

From 

Titusville 

Joint  witn  follow- 

usville & 

& Oil  City. 

Titusville  & 

& Oil  City. 

ing1  lines. 

Oil  City. 

Oil  City. 

In 

In  T. 

In 

In 

In 

In  T. 

In 

In 

Bbl. 

Car. 

Bbl. 

T.  Cars. 

Bbl. 

Car. 

Bbl. 

T.  Cars. 

.New  York,  Lake  Erie  & Western 

Nov.  10, 1887. 

Per  Bbl. 

58) 

52 

(From 

March  3, 1888. 
Sept.  3,  1888. 

»6 

52) 

(From 

Titusville.) 

Titusville.) 

Per  100  lbs. 

m 

181 

161 

161 

Oct.  17,  1889. 

West  Shore  R.  R. 

April  23,  1887. 
July 

Per  Bbl. 

58 

58 

52 

52 

Sept.  3, 1888 

Per  100  lbs. 

181 

181 

Feb.  10, 1892 

D.  L.  & W.  & Delaware  & H.  Ca- 

“ 

191 

191 

nal  Co.’s  R.  R.  Dec.  15, 1888. 
Note.— Rates  withdrawn  Oct.  24, 

Per  100  lbs. 

181 

181 

1891. 

Lehigh  Valley  R.  R. 

Sept.  3,  1888. 

Note.— Rates  to  New  York  with- 

Per 100  lbs. 

181 

181 

181 

181  ’ 

161 

161 

drawn  Oct.  20,  1891. 

Issued  by  Pennsylvania  R.  R. 
(Green  Line.) 

April  8,  1887. 

Per  Bbl. 

52 

52 

Feby.  20, 1888. 

it  ti 

52 

52 

52 

52 

52 

52 

Sept.  3,  t1888. 

66 

52 

66 

52 

66 

52 
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To  Boston  Points. 


Tariffs  issued  by 
Western  New  York 
& Pennsylvania  R. 
R.  Joint  with  the 
following  lines.  I 
New  York,  Lake  Erie 
Western  R.  R. 

Nov.  10,  1887. 

(Note.  This  rate  with- 
drawn by  rates 
shown  on  Fitch- 
burg R.  R.) 
Fitchburg  R.  R. 

Sept.  3. 1888. 

Dec.  15,  “ 

West  Shore  R.  R. 
April  23, 1887. 

July 

Sept.  3,1888. 

Dec.  15,  “ 

D.  L.  & W.  D.  & H. 
Canal  Co’s  R.  R. 
Sept.  3, 1888. 

Dec.  15,  “ 

Issued  by  Pennsyl- 
vania R.  R.  (Green 
Line. ) 

Feb.  20, 1888. 

Oct.  3,  “ 

Jan.  1,  1889. 


To  Boston  and 
Boston  points. 
From  Titusville 
and  Oil  City. 

Inbbls.  In  T.  Cars. 


Per  Bbl. 
(From  Tit- 

78 

usville.) 

Per  100  lbs. 

25 

25 

kt  it  tfc 

23)4 

23)4 

Per  Bbl. 

78 

“ “ 

87^ 

Per  100  lbs. 

25 

25 

U U fct 

23)4 

23)4 

25 

25 

23)4 

23)4 

Per  Bbl. 

78 

78 

“ “ 

100 

78 

“ “ 

94 

74 

As  to  rates  prior  to  those  shown  in  the  above 
tables,  the  evidence  tends  to  show  that  from 


Oil  City  and  Titusville  to  New  York  harbor, 
over  the  Pennsylvania  R.  Co’s  Green  Line, 
the  open  rate  was  48  cents  per  barrel  from  about 
July,  1882,  to  Feb.,  1884,  and  from  the  latter 
date  to  January,  1885,  52  cents  per  barrel. 
From  both  these  rates  a rebate  of  18  cents  was 


allowed,  leaving  the  net  rates  for  said  periods, 
respectively,  85  cents  and  89  cents.  Beginning 
at  January,  1885,  the  open  rate  of  52  cents  was 
paid  without  any  rebate  and  from  January, 
1886,  to  Sept.  3,  1888,  the  rate  by  all  lines  to 
New  York  was  generally  52  cents  per  barrel, 
but  there  is  evidence  tending  to  show  that  in 
1886  there  was  a rate  of  60  cents  to  Jersey  City. 

About  1881,  two  pipe  lines  for  conveying 
crude  oil  from  the  Pennsylvania  Oil  regions 
to  the  seaboard  were  completed,  the  Tide  Wa- 
ter Pipe  Line  and  that  of  the  National  Transit 
Company.  The  Tide  Water  Pipe  Line  was 
first  constructed.  Both  these  pipe  lines  are 
carriers  of  crude  oil  between  the  points  named 
and  originally  were  in  competition  with  each 
other  and  with  the  rail  lines.  The  low  rates 


prevailing  by  rail  from  about  1881  to  about 
January,  1885,  are,  it  is  claimed,  attributable 
to  this  competition.  Under  this  competition 
the  rates  reached  a very  low,  if  not  unremuner- 
ative,  figure,  both  by  pipe  and  rail,  and  about 
December,  1883,  the  pipe  lines  with  a view  of 
getting  better  rates  adjusted  their  differences 
and  the  competition  between  them  ceased. 
The  pipe  line  business  appears  then  to  have 
passed  into  the  control  of  the  National  Transit 
Company.  The  Pennsylvania  R.  Co.  about 
1885  entered  into  the  contract  with  the  National 


Transit  Company,  which,  as  set  forth  in  the 
complaint  against  the  Pennsylvania  Company 
and  the  Western  New  York  & Pennsylvania 
Company,  is  a contract  “for  the  pooling  or  di- 
vision of  the  traffic  on  oil  between  the  Pennsyl- 
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vania  Company  and  the  National  Transit  Com- 
pany, one  consideration  of  which  contract  was 
the  maintenance  of  the  same  rates  on  oil  by  the 
railroad  and  by  pipe  line  and  under  and  by 
virtue  of  which  the  said  National  Transit  Com- 
pany guarantees  to  the  Pennsylvania  R.  Co.r 
twenty-six  per  cent  of  the  entire  oil  traffic  from 
the  Pennsylvania  Oil  Regions  to  tide-water.” 
The  Pennsylvania  R.  Co.  admits  the  contract 
substantially  as  stated  by  the  complainants,  but 
avers  “that  the  sole  purpose  of  it  was  to  secure 
and  maintain  a reasonable  and  compensatory 
rate  to  itself  for  the  service  to  be  rendered; 
that  the  rates  now  charged  are  only  reasonable 
and  just  and  that  it  would  be  impossible  to 
carry  said  traffic  at  a lower  rate  without  entail- 
ing upon  itself  unreasonable  loss.”  The  evi- 
dence tends  to  show  that  under  this  contract 
the  rate  of  52  cents  per  barrel  for  tank  and  bar- 
rel shipments  was  put  in  force  both  by  the  pipe 
lines  and  by  the  Pennsylvania  Company  and 
was  thereupon  adopted  by  all  the  class  of  lines 
to  New  York  harbor  points.  September  3, 
1888,  notice  was  given  of  an  advance  of  14 
cents  per  barrel  for  the  weight  of  the  barrel  on 
barrel  shipments  to  become  effective  Sept.  13, 
1888,  making  the  rate  on  such  shipments  66 
oents  per  barrel. 

On  the  basis  of  the  estimated  or  constructive 
weights  placed  by  the  carriers  on  oil  by  the 
gallon  in  tank  shipments  and  on  the  barrel  and 
its  contents  in  barrel  shipments  (which  weights 
will  be  considered  further  on),  both  the  52  cts. 
rate  and  66  cents  rate  amounted  (when  they 
were  adopted)  to  16|  cents  per  hundred  pounds 
of  oil  transported. 

The  evidence  is  to  the  effect  that  from  1882 
to  about  March,  1883,  the  rate  to  Boston  was 
65  cents  per  barrel  on  both  barrel  and  tank  ship- 
ments out  of  which  5 cents  was  refunded  for 
cartage;  that  at  the  latter  date,  the  rate  was 
advanced  to  80  cents,  with  the  same  reduction 
for  cartage;  and  that  from  1884  to  July,  1885, 
there  was  what  is  termed  an  “export  rate”  to 
Boston  of  80  cents,  with  a rebate  of  26  cents, 
making  a net  ‘ ‘export  rate”  of  54  cents.  The 
rates  of  94  cents  per  barrel  in  barrel  shipments 
and  74  cents  per  barrel  in  tank  shipments 
(shown  in  the  table  of  rates  to  date  heretofore 
given)  were  estimated  to  amount  to  23£  cents 
per  hundred  pounds  of  oil  transported. 

The  following  tables  introduced  in  evidence 
on  the  part  of  the  defendants  show  the  rate, 
to  within  a small  fraction,  per  ton  per  mile  un- 
der present  through  rates,  exclusive  of  the 
charge  for  the  barrel  package,  from  Oil  City 
over  the  routes  named  to  New  York,  to  New 
York  harbor  and  to  Boston: 

Oil  City  to  New  York. 

18£c.  per  100— $3.70  per  ton. 

Rate  per  ton  per  mile  via  different  routes. 

| Via  W.  N.  Y.  & P.  and  P.  R.  R.  526  miles— 
I 7 mills. 
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Via  W.  N.  Y.  & P.  and  West  Shore,  566  I 
miles — 6f(y  mills. 

Via  W.  N.  Y.  & P.  and  N.  Y.,  L.  E.  & W., 
520  miles — 7XV  mills. 

Via  W.  N.  Y.  & P.  and  N.  Y.  C.  & H.  R.  R., 
582  miles — 6X3^  mills. 

Via  W.  N.  Y.  & P.  and  D.,  L.  & W.  R.  R., 
547  miles — 6x7o  mills. 

Via  N.  Y.,  P.  & O.  and  N.  Y.,  L.  E.  & W., 
551  miles — 6x7o  mills. 

Via  L.  S.  & M.  S.  and  N.  Y.  C.  & H.  R.  R., 
659  miles — 5T6^  mills. 

Note. — In  the  above  rate  to  New  York  City 

is  included  a lighterage  charge  making  it  2 

cts.  higher  than  the  rate  to  New  York  harbor 

points — the  present  rate  is  19£  cts.  per  cwt. 

Oil  City  to  New  York  Harbor: — 

16ic.  per  100 — $8.30  per  ton. 

Rate  per  ton  per  mile  via  different  routes. 

Via  W.  N.  Y.  & P.  and  Lehigh  Valley,  538 
miles — 6 mills. 

Via  W.  N.  Y.  & P.  and  P.  R.  R.,  526  miles, 
— 6t2o  mills. 

Via  N.  Y.,  P.  & O.  and  N.  Y.,  L.  E.  & W., 
551  miles — 6 mills. 


Oil  City  to  Boston: — 

23£  per  100 — $4.70  per  ton. 

Rate  per  ton  per  mile — via  different  routes. 

Via  W.  N.  Y.  & P.  and  P.  R.  R. — “Wilkes- 
barre  Route”  747  miles — 6x3o  mills. 

Via  W.  N.  Y.  & P.,  West  Shore  and  N.  Y.  & 
N.  E.  R.  R.,  738  miles — 6^  mills. 

Via  W.  N.  Y.  & P.,  N.  Y.  L.  E.  & W.  and 
Fitchburg,  641  miles — 7X3¥  mills. 

Via  W.  N.  Y.  & P. , N.  Y.  C.  & H.  R.  R.  R.  and 
B.  & A.  R.  Rds.  636  miles — 7X3¥  mills. 

Via  W.  N.  Y.  & P.,  West  Shore  and  Fitch- 
burg, 633  miles — 7XV  mills. 

Via  W.  N.  Y.  & P.,  D.  L.  & W.,  D.  & H.  C. 

Co.  and  Fitchburg,  676  miles — 6x9q  mills. 
Via  N.  Y.,  P.  & O.,  N.  Y.  L.  E.  & W.  and 
Fitchburg,  669  miles — 7 mills. 

Via  L.  S.  & M.  S.,  N.  Y.  C.  and  B.  & A.  R. 
R. , 713  miles— 6XV  mills. 

The  average  receipts  per  ton  per  mile  and 
estimated  cost  of  carrying  a ton  a mile  for  the 
year  ending  June  30,  1888,  1889  and  1890,  as 
appears  from  the  reports  of  the  roads  named 
on  file  with  this  Commission,  are  shown  in  the 
following  table: 


Average  Receipts  Per  Ton  Per  Mile  and  Estimated  Cost  of  Carrying  One  Ton  One 
Mile  for  the  Years  Ending  June  30,  1890,  1889  and  1888. 


Average  receipts  per 
ton  per  mile. 

Estimated  cost  of  carry  - 
ing  one  ton  one  mile. 

Name  of  Road. 

1890. 

Cents. 

1889. 

Cents. 

1888. 

Cents. 

1890. 

Cents. 

1889. 

Cents. 

1888. 

Cents. 

Boston  & Albany  R.  R. - . 

1.105 

1.030 

1.099 

.791 

.753 

.819 

Boston  & Maine  R.  R 

1.706 

1.883 

2.130 

i.090 

• 1.207 

1.331 

Delaware  & Hudson  Canal  Co 

1.156 

1.237 

1.229 

.523 

.529 

.511 

Delaware,  Lackawanna  & Western  R.  R 

.948 

.983 

1.070 

.550 

.581 

.552 

Fitchburg  Railroad _ 

.995 

1.015 

1.116 

.733 

.777 

.840 

Lake  Shore  & Michigan  Southern  Ry 

.644 

.632 

.673 

.458 

.432 

.411 

Lehigh  Valley  R.  R. _ 

New  York  & New  England  R.  R. 

.855 

.942 

1.089 

.609 

.591 

.841 

1.220 

1.344 

1.192 

.829 

.932 

1.154 

New  York  Central  & Hudson  River  R.  R 

.730 

.712 

.753 

.512 

.549 

.557 

Dunkirk,  Alleghanv  Valley  & Pittsburgh  R.  R 

West  Shore  R.  R.  (3) 

1.543 

1.497 

1.495 

1.209 

1.291 

1.311 

New  York.  Lake  Erie  & Western  R.  R.  (1) 

.665 

' .672 

.589 

.419 

.407 

.402 

(2) 

.572 

.563 

.716 

.405 

.437 

.599 

Pennsylvania  R.  R 

.6611  .685 

.778 

.457 

.486 

.521 

Philadelphia  & Erie  R.  R.  (4)  Northern  Central.. 

.605 

.629 

.649 

.431 

.456 

.499 

Western  New  York  & Pennsylvania  R.  R 

.576 

.600 

.650 

.424 

.451 

.460 

(1)  Line  east  of  Salamanca,  N.  Y. 

(2)  Line  west  of  Salamanca,  N.  Y. 

(3)  Included  in  New  York  Central  & Hudson  River  R.  R. 

(4)  Included  in  Pennsylvania  R.  R. 


By  a comparison  of  the  foregoing  tables  it 
will  be  seen  that  the  rates  per  ton  per  mile  un- 
der the  rates  per  hundred  pounds  now  in  force, 
exclusive  of  the  charge  for  the  barrel  package, 
as  shown  by  the  first  three  tables,  are  less  on 
several  of  the  roads  than  the  reported  estimate 
in  the  last  table  of  the  cost  of  carrying  a ton  of 
general  freight  a mile,  and  are  less  than  the 
reported  average  receipts  per  ton  per  mile  on 
a majority  of  said  roads. 

Evidence  was  introduced  tending’  to  show  a 
lower  rate  per  ton  per  mile  on  refined  oil  be- 
tween other  points  and  on  other  lines  than  the 
rate  per  ton  per  mile  under  the  rates  and  on  the 
lines  involved  in  these  cases,  and  among  others, 
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that  in  1886  the  rates  from  Titusville  to  Indian- 
apolis, Indiana  aud  other  named  western  points, 
ranged  from  40  cts  per  barrel  of  refined  oil  to 
Indianapolis,  Indiana  to  90  cts.  per  barrel  to 
Omaha,  Neb.  and  Minneapolis,  Minn,  and  that 
these  rates  amounted  to  from  4 mills  to  48.7 
mills  per  ton  per  mile;  also,  that  the  rate  from 
Lima,  Ohio,  to  New  York  on  fuel  oil  in  1888  was 
19  cts.  per  hundred  weight  and  4.9  mills  per  ton 
per  mile,  and  from  New  York  to  Chicago,  on 
lubricating  oil,  25  cts.  per  hundred  weight  and 
5.  87  mills  per  ton  per  mile.  While  these  rates 
amount  to  a less  rate  per  ton  per  mile  than  the 
rates  now  under  consideration,  this  is  in  many 
instances  due  to  the  greater  mileage  and  it  does 
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not  appear  that  the  circumstances  and  condi- 
tion of  the  transportation  in  the  two  cases  are 
substantially  similar.  Something  more  is  re- 
quired than  the  mere  comparison  of  rates  be- 
tween different  localities  on  different  lines  in 
order  to  establish  the  unreasonablenes  of  a rate 
complained  of. 

Oil  is  transported  over  the  lines  of  defendants 
under  what  is  known  as  a commodity  tariff 
and  there  is  no  regular  classification  of  it  in  the 
Official  Classification.  The  rate  on  oil  is  higher 
than  the  sixth  class  rate  under  the  Official 
Classification.  The  sixth  class  rate  from  Titus- 
ville and  Oil  City  to  New  York  City  was  given 
as  15  cts.  per  hundred  pounds,  less  3 cts.  light- 
erage, and  to  Boston  as  18  cts.  It  is  contend- 
ed by  complainants  that  a comparison  of  the 
“nature  and  value”  of  the  commodities  class- 
ified and  rated  as  sixth  class  with  oil,  shows 
that  the  latter  should  receive  a rate  even  lower 
than  the  sixth  class  rate.  As  oil  shipped  in 
tanks  and  in  barrels  must  have  the  same  rate, 
the  fact  should  be  duly  weighed  that  in  cases 
of  tank  shipments  to  the  east  there  are  no  return 
loads  and  in  barrel  shipments  but  a small  per 
cent — the  oil  in  the  latter  case  rendering  the  cars 
unfit  for  the  transportation  of  general  mer- 
chandise. The  evidence  shows  that,  while  the 
loss  from  fire  is  very  small,  if  not  insignificant, 
to  the  shipper,  it  has  been  at  times  very  heavy 
to  the  roads — one  fire  alone  from  oil  destroy- 
ing about  a half  a million  dollars  worth  of 
property.  These  and  perhaps  other  consider- 
ations are  ignored  by  complainants  in  the  views 
they  present  on  the  question  of  oil  rates  and 
classification.  There  is  evidence  that  on  the 
Boston  & Maine  system  and  some  other  New 
England  roads  oil  is  carried  as  a sixth  class 
commodity  and  that  in  the  first  part  of  1887 
it  was  carried  from  the  Pennsylvania  Oil 
regions  to  New  York  by  some  of  the  respond- 
ents as  sixth  class.  The  object  of  classifica- 
tion is  to  furnish  a basis  for  rate  charges,  but 
an  incorrect  classification  would  neither  au- 
thorize an  unjust  rate  nor  render  unlawful  a 
just  rate.  The  question  is  not  one  of  classifi- 
cation, but  as  to  the  reasonableness  of  the  rate 
under  consideration.  Murphy  v.  Wabash  R. 
Co.  3 Inters.  Cbm.  Rep.  725,  5 I.  C.  C.  Rep. 
122.  The  fact,  if  shown,  that  oil  is  charged 
a higher  rate  than  other  commodities  of  like 
nature  and  value  would  be  a circumstance  to 
be  considered  for  what  it  was  worth  in  con- 
nection with  the  other  evidence  bearing  direct- 
ly upon  the  reasonableness  of  the  respective 
rates.  Oil  may  be  of  like  or  less  value  than 
some  articles  of  the  sixth  class,  but  it  is  differ- 
ent from  most,  if  not  all  of  them,  in  nature, 
and  we  are  not  prepared  to  hold  under  the  proof 
that  its  transportation  is  conducted  under  sub- 
stantially similar  circumstances  and  conditions. 

There  is  a net  work  of  local  pipe  lines  in  the 
oil  regions  which  convey  the  oil  to  the  local 
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refineries  and  to  the  railroads  for  shipment, 
and  the  charge  for  this  service  by  these  lines 
is  20  cis.  per  barrel  irrespective  of  distance. 
These  local  pipe  lines  by  which  complainants’ 
refineries  are  served  are  operated  for  the  most 
part,  if  not  entirely,  by  the  National  Transit 
Company,  which,  there  is  evidence  tending  to 
show,  is  controlled  by  the  Standard  Oil  Com- 
pany. The  oil  regions  are  divided  into  three  or 
four  “oilfields.”  One  of  these  is  known  as  the 
“Bradford  Field,”  and  the  price  of  oil  quoted 
on  the  New  York  market  is  the  price  of  the  oil 
of  this  field.  The  complainants  are  in  another 
field  and  get  their  oil  from  the  district  immedi- 
ately surrounding  them.  The  oil  from  this 
district  being  fresher  is  somewhat  better  than 
that  from  the  Bradfoad  district  and  there  was 
about  two  years  before  the  hearing  a premium 
on  it  of  8 cts.  per  barrel.  The  evidence  tends 
to  show  that  this  premium  represented  about 
the  excess  in  value  of  the  oil  in,  complainants’ 
district  and  used  by  them  over  that  in  the 
Bradford  district.  This  premium  was,  how 
ever,  raised  to  13  cts.  per  barrel  and  about  Au- 
gust 18,  1888,  a short  while  before  the  14  cts. 
charge  for  the  barrel  package  was  placed  on 
barrel  shipments,  it  was  raised  to  20  cts.  per 
barrel.  The  complainants  have  to  pay,  there- 
fore, 20  cts.  more  for  the  oil  used  by  them 
than  the  price  of  the  Bradford  oil,  which  is  the 
New  York  market  price,  and  this  20  cts.,  ac- 
cording to  the  weight  of  the  evidence,  is  12  cts. 
more  than  the  difference  in  quality  of  the  two 
classes  of  oil  would  justify.  The  evidence 
tends  to  show  that  complainants  get  their  oil 
from  the  National  Transit  Company,  and  there 
is  also  evidence  that  the  local  pipe  lines  in  or- 
der to  secure  the  patronage  of  the  producer 
bid  against  each  other  for  the  oil  and  that  the 
advance  in  the  premium  is  due  in  part  at  least 
to  this  competition. 

The  complainants  have  introduced  in  evi- 
dence two  statements  of  the  results  of  refining 
1,000  barrels  of  crude  oil  at  Titusville  and  Oil 
City,  respectively,  the  one  showing  a loss  in 
refining  of  $282.93  and  the  other,  a loss  of 
$273.45.  In  the  cost  are  included  among  other 
items,  the  above  mentioned  premium  of  20  cts. 
per  barrel  and  the  pipeage  to  the  railroad  of  20 
cts.  per  barrel . These  statements  are  dated, 
respectively,  May  14  and  May  15,  1889.  The 
witness  who  made  out  one  of  these  statements 
(Burwald)  testified  that  the  loss  in  refining  had 
only  been  since  January,  1889,  and  had  gradu- 
ally increased  during  February,  March,  April, 
and  May,  1889.  He  further  stated  that  this 
was  the  dull  season  of  the  year  in  the  oil  busi- 
ness and  that  the  greater  part  of  the  refining 
business  is  done  from  June  to  January.  No 
item  of  transportation  charges  is  embraced  in 
these  statements  except  the  change  of  20  cts. 
per  barrel  for  the  service  of  the  local  pipe  lines, 
and  the  losses  shown  are  the  results  of  the^re- 
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fining  up  to  the  lime  of  shipment  on  the  rail- 
Toad.  The  business  of  the  refineries  in  the  oil 
regions  appears  to  have  been  generally  unprof- 
itable at  the  date  of  the  hearings  and  several 
of  them  had  partially  or  entirely  ceased  opera- 
tions. About  40  per  ceDt  of  the  products  of 
;he  crude  oil  is  an  inferior  oil,  which  is  for  the 
most  part  exported  and  known  as  “export  oil.” 
Iu  the  export  business,  the  refiners  whose  re- 
fineries are  located  in  the  oil  regions  are  placed 
at  a disadvantage  with  those  of  the  Standard 
Oil  Company  and  its  allies  at  the  seaboard  near 
New  York.  The  latter  own  or  control  the 
pipe  lines  to  the  seaboard,  and  also  the  facili- 
ties for  transfer  of  the  oil  out  of  pipes  and  tank 
oars  into  bulk  steamers  or  vessels.  This,  to- 
gether with  the  fluctuating  market  prices  of 
petroleum  products  and  other  matters  hereaft- 
er referred  to  besides  the  cost  of  rail  transpor- 
tation, have  probably  contributed  to  depress 
the  business  of  the  local  refineries. 

The  complainants  and  their  witnesses  testify 
that  the  business  of  the  local  refineries  cannot 
be  conducted  profitably,  if  at  all,  under  the 
present  rates.  On  the  other  hand,  the  officials 
and  employes  of  the  defendant  railroads  state 
that  these  rates  barely  afford  a reasonable 
compensation  and  that  any  reduction  will  be 
ruinous  to  their  business.  In  the  case  of  com- 
plainants and  their  witness  reference  is  had 
for  the  most  part  to  the  advanced  rate  on  bar- 
rel shipments  for  the  barrel  package,  resulting 
in  a through  rate  to  New  York  points  of  66cts. 
per  barrel  and  to  Boston  points  of  94  cts.  per 
barrel.  The  charges  in  the  complaints  are 
against  these  rates  as  being  excessive  and  un- 
reasonable, and  in  the  case  against  the  Penn 
sylvania  Railroad  Company  and  the  Western 
New  York  & Pennsylvania  Railroad  Company, 
the  complainants  set  forth,  that  notwithstand- 
ing they  were  subjected  to  disadvantages  by 
the  rales  prior  to  the  institution  of  the  barrel 
package  charge  in  their  "export  trade  in  com- 
petition with  their  rivals  affiliated  to  the  Stand- 
ard Oil  Trust,”  still  “they  were  enabled  by 
their  advantages  in  the  local  markets  to  main- 
tain and  even  .increase  their  business.”  It 
would  appear  from  this  statement  and  the  facts 
elsewhere  set  forth  as  to  the  transportation 
and  other  facilities  possessed  by  the  seaboard 
refineries,  that  the  complainants,  or  local  re- 
fineries in»the  oil  regions,  had  the  advantage  in 
the  local  markets  and  the  seaboard  refiners  had 
the  advantage  in  the  export  trade,  and  that  the 
former  so  far  counterbalanced  or  offset  the 
latter,  that  under  the  rate  existing  at  the  time 
the  charge  for  the  package  was  placed  on  bar- 
rel shipments,  the  local  refiners  were  able  to 
maintain  and  increase  their  business.  In  re- 
gard to  the  position  of  the  defendants  towards 
the  old  rates,  as  before  stated  in  the  discussion 
of  the  question  of  discrimination  as  between 
tank  and  barrel  shipments,  the  charge  for  the 
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barrel  package  was  not  originally  made  by  the 
roads  on  the  ground  that  it  was  necessary  in 
order  to  yield  them  a fair  remuneration  for 
the  service  of  transportation,  but  only,  as 
claimed  by  them,  for  the  purpose  of  conform- 
ing to  what  they  understood  to  be  the  ruling 
of  this  Commission.  Two  of  the  roads  against 
whom  complaint  is  filed,  the  Fitchburg  Rail- 
road Company  and  the  Delaware  & Hudson 
Canal  Company,  in  their  answers  express  wil- 
lingness for  a reduction  of  the  rates.  On  this 
point  the  Fitchburg  Company  says,  that  “it 
has  no  voice  or  control  in  the  fixing  of  the 
rates  and  charges  complained  of,  the  same  being 
made  by  the  trunk  lines,”  and  “that  it  has  no 
objection  to  the  granting  of  complainants’  peti- 
tion so  far  as  the  same  relates^to  the  reduction 
of  rates  and  is  willing  to  take  its  proportion  of 
the  through  rates  should  they  be  reduced  as 
prayed  for,”  and  the  Delaware  Hudson 
Canal  Company,  “That  any  rates  which  have 
been  established  for  such  freight, ^were  estab- 
lished by  the  initial  road  without  its  knowledge 
and  consent,  and  it  is  willing  to  accept  any 
rates  for  such  freight  that  may  be  adopted  and 
established  by  the  other  roads  in  interest.”  In 
the  original  printed  argument  filed  Feb.  24, 
1890,  by  counsel  for  the  Pennsylvania  Railroad 
Company,  it  is  only  contended  “ that  the  pres- 
ent rates  charged,  aside  from  the  additional 
rate  charged  on  the  package,  are  just  and  rea- 
sonable.” Referring  to  the  testimony  on  this 
question,  the  counsel  {says,  “ that  there  is  a 
consensus  of  opinion  of  the  experts  placed 
upon  the  stand,  that  the  present  rates  independ- 
ent of  the  question  of  charge  for  the  barrel  pack- 
age, are  just  and  reasonable”  and  “ that  com- 
plainants’ as  well  as  defendants'  witnesses  agree 
upon  this  point.”  This  statementjisicorrect  as 
to  at  least  two  of  complainants’  leading  wit- 
nesses, namely,  A.  D.  Deming,  President  of 
the  Independent  Refiners’  Association  of  Oil 
City  (one  of  the  complainants),  and  Louis  L. 
Walt,  of  the  Penn  Refining  Company.  They 
stated  in  substance  that,  if  the$rates  had  re- 
mained as  they  were  before  the  charge  for  the 
barrel  package,  they  would  have  been  satis- 
factory and  no  complaint  would  have  been 
made. 

The  52  cts.  per  barrel  ratejjto  New  York 
points  had  been  in  force  for  a"considerable  pe- 
riod before  the  additional  charge  for  the  bar- 
rel package  was  instituted  and  no  complaint  is 
shown  to  have  been  made.  Under  this  rate 
the  complainants  state  they  maintained  and 
increased  their  business.  The  prior  materially 
lower  rates  to  New  York  points  appear  to  have 
been  the  result  of  competition  between  two 
pipe  lines  and  the  railroads.  The  rate  per  ton 
per  mile  under  present  rates,  exclusive  of  the 
charge  for  barrel  package,  are  not  in  excess  of 
the  reported  average  receiptsjper  ton  per  mile 
on  about  twelve  out  of  fifteen  of  the  roads  in- 
12 
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volved  in  these  cases  and  interested  in  the 
question  under  consideration;  they  are  much 
less  than  such  average  receipts  on  nine  of 
them;  and  are  less  than  the  estimated  cost  of 
carrying  a ton  of  general  freight  a mile  on 
four  of  them.  (See  table  p.  175.)  While 
this  rate  is  fully  as  high  as  it  should  be  in  view 
of  the  nature  of  the  traffic  and  the  conditions 
surrounding  it  and  might  possibly  be  made 
less  without  depriving  the  carriers  of  a fair  re- 
muneration for  their  service,  we  do  not  feel 
authorized  under  all  the  facts  and  circum- 
stances disclosed  by  the  record  and  evidence 
in  these  cases,  to  order  a reduction  in  addition 
to  the  exclusion  of  the  charge  for  the  barrel 
package,  and  our  conclusion  is  that  the  rate  to 
New  York  points  should  be  not  more  than  164 
cts.  per  hundred  pounds,  both  in  tank  and 
barrel  shipments,  to  be  charged  in  both  cases 
only  for  the  weight  or  quantity  of  oil  carried, 
exclusive  of  any  charge  for  the  package. 

III. 

The  reasonableness  of  the  oil  rate  from  Oil 
City  and  Titusville  to  Boston  and  Boston 
points  remains  to  be  inquired  into  and  in  that 
connection  the  charge  made  by  complainants 
against  the  roads  forming  lines  between  said 
points,  that  said  rate  is  “disproportionate  as 
compared  with  the  rates  for  the  like  service 
on  the  like  traffic  under  substantially  similar 
circumstances  and  conditions  from  Oil  City 
and  Titusville  to  New  York  and  New  York 
points.  The  roads  involved  in  this  charge  al- 
lege that  the  differential  rates  demanded  and 
collected  on  the  oil  traffic  to  Boston  and  Bos- 
ton points  are  just  and  reasonable,  and  in  due 
proportion  to  those  to  New  York  and  New 
York  points.  The  present  rates  to  Boston  of 
94  cents  per  barrel  on  barrel  shipments  and  74 
cents  per  barrel  in  tank  shipments  were,  as 
before  stated,  estimated  to  amount  to  234  cents 
per  hundred  pounds  of  oil  transported.  The 
74  cent  rate  in  tank  shipments,  which  is  on  the 
oil  alone,  is  22  cts.  in  excess  of  the  52  cents 
rate  to  New  York  points.  It  will  be  observed 
that  in  the  table  heretofore  given  of  existing 
rates,  the  rate  to  New  York  City  was  when 
these  complaints  were  filed  184  cts.  per  hun- 
dred pounds  of  oil,  being  2 cents,  more  than 
that  to  New  York  harbor  points.  The  rate 
now  by  the  West  Shore  line  (it  has  been  dis- 
continued by  the  others),  is  194  cts.  per  100 
lbs.,  or  3 cts.  more  than  the  New  York  har- 
bor rate.  This  difference  is  made  on  account 
of  the  lighterage  charge  paid  by  the  roads 
where  the  shipment  is  to  New  York  City.  The 
rate  of  194  cents  per  hundred  pounds  of  oil 
according  to  the  estimated  weight  of  the  con- 
tents of  a barrel  amounted  to  about  614  cents 
per  barrel.  The  rate  to  Boston,  then,  of  74 
cents  per  barrel  of  oil  is  124  cents  more  than 
the  rate  to  New  York  City,  and,  as  above 
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shown  22  cents,  more  than  the  rate  to  New 
York  harbor  points.  The  charge  for  the  bar- 
rel package  being  held  to  be  unlawful,  our  in- 
quiry will  relate  to  the  rate  of  234  cents  per 
hundred  pounds  (estimated  to  be  74  cents  per 
barrel  on  the  contents  of  the  barrel)  common 
to  both  barrel  and  tank  shipments  to  Boston. 
This  234  cents  rate  per  100  lbs.  is  7 cents  more 
than  the  New  York  harbor  rate  of  I64  cents 
per  100  lbs.  The  difference  between  the  barrel 
rate  including  the  charge  for  the  package  to 
Boston  and  that  rate  to  New  York  Harbor 
points  is  28  cents,  which  is  greater  than  the 
difference  in  the  rates  between  said  points  on 
the  contents  of  the  barrel — the  latter  differ- 
ence being,  as  appears  above,  22  cents.  The 
complaint  and  most  of  the  testimony  on  the  sub- 
ject relate  to  the  rates  including  the  barrel  pack- 
age charge  and  the  disparity  between  those  rates . 
It  will  also  be  noted  that  the  74  cent  rate  to 
Boston  is  4 cents  less  than  the  rate  (78  cents 
per  barrel)  which  had  been  in  force  about  a 
year  prior  to  the  institution  of  the  charge  for 
the  package  in  barrel  shipments.  As  before 
stated,  about  March,  1883,  a net  rate  of  75 
cents  was  adopted,  the  rate  being  80  cents,  less 
a reduction  of  5 cents  for  cartage  and  from 
some  time  in  1884  to  July,  1885,  there  was  a 
net  “export  rate”  of  54  cents,  which  was  the 
result  of  a rebate  of  26  cents  from  the  full  rate 
of  80  cents.  With  the  exception  of  this  “ex- 
port rate,”  the  regular  tariff  rate  from  March, 
1883,  to  the  present  time  appears  to  have  been 
greater  than  the  74  cent  rate  (estimated  234 
cents  per  cwt.)  now  in  force  on  the  barrel  in 
tank  shipments.  The  rate  per  ton  per  mile 
under  this  through  rate  is  from  6.3  to  7.3  mills 
by  the  different  routes  given  in  the  table  su- 
pra. 

This  rate  per  ton  per  mile  is  not  only  less 
than  the  average  receipts  per  ton  per  mile  but 
also  than  the  estimated  cost  of  carrying  a ton  a 
mile  on  the  following  roads  running  to  Boston 
and  to  Boston  or  New  England  points,  as  re- 
ported by  said  roads  and  shown  below: 


Roads. 

Average  re- 
ceipts per  ton 
per  mile. 

Estimated  cost 
of  carrying  a 
ton  a mile. 

1888 

1889 

1890 

1888 

1889 

1890 

Cts. 

Cts. 

Cts. 

Cts. 

Cts. 

Cts. 

Boston  & Albany 

R.  R.___ 

1.099 

1.030 

1.105 

.819 

.753 

.791 

Boston  & Maine 

R.  R 

2.130 

1.883 

1.706 

1.331 

1.207 

1.090 

Fitchburg  R.  R.. 

1.116 

1.015 

.995 

.840 

.777 

.733 

New  York  & New 

England  R.  R._ 

1.192 

1.344 

1.220 

1.154 

.932 

.829 

The  cost  of  transportation  on  the  roads  run- 
ning to  Boston  and  Boston  points  appears  to 
be  greater  than  that  on  roads  to  New  York  and 
New  York  points.  The  distance  by  shortest 
route  from  Oil  City  and  Titusville  to  Boston 
is  over  a hundred  miles  greater  than  to^New 
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York  and  New  York  points  and  is  still  greater 
through  Boston  to  Boston  points.  It  is  claimed 
that  the  volume  of  traffic  to  New  York  is  very 
much  larger  than  to  Boston.  There  is  also  a 
terminal  expense  at  Boston  of  about  1 cent  per 
hundred  pounds  included  in  the  Boston  rate, 
which  is  not  the  case  with  the  rate  (52  cents)  to 
New  York  harbor  points.  Moreover  the 
roads  to  New  York  harbor  are  in  competition 
as  to  the  oil  traffic,  with  the  pipe  lines.  The 
evidence  tends  to  show  that  the  cost  of  trans- 
portation by  pipe  line  is  very  much  less  than 
that  by  rail. 

In  the  case  of  the  Boston  Chamber  of  Com- 
merce v.  Lake  Shore  & M.  S.  R.  Co.  1 Inters. 
Com.  Rep.  754,  1 I.  C.  C.  Rep.  436,  the  Com- 
mission says:  “ The  cofatention  of  petitioners 
for  equality  of  rales  with  New  York  is  not  sup- 
ported by  equality  of  distance,  of  cost  of  serv- 
ice, or  by  other  considerations,  such  as  volume 
of  business,  competition  of  rail  and  water  ways, 
ocean  service,  terminal  facilities,  and  storage 
capacity — all  elements  of  more  or  less  impor- 
tance in  the  determination  of  rates,  and  some 
of  them  of  controlling  influence.”  The  con- 
clusion in  that  case  was  that  the  Boston  Cham- 
ber of  Commerce  had  not,  “ upon  any  legiti- 
mate grounds  of  rate  making,  maintained  their 
application  for  equality  of  rates  with  New 
York  for  eastbound  local  shipments  to  Bos- 
ton.” In  the  recent  case  of  Toledo  Produce 
Exch.  v.  Lake  Shore  & M.  S.  R.  Co.  3 Inters. 
Com.  Rep.  830,  5 I.  C.  C.  Rep.  166,  the  pro- 
priety of  higher  rates  to  Boston  than  to  New 
York  from  Chicago  and  other  western  points 
was  maintained,  but  the  methods  pursued  by 
the  carriers  in  ascertaining  the  amount  of  the 
difference — that  is,  by  a fixed  arbitrary  added 
to  the  New  York  rate— was  condemned,  and 
it  was  held  that  “the  arbitrary  differential 
between  New  York  and  Boston  should  be 
abandoned  and  the  differential  should  be  ad- 
justed upon  the  basis  of  percentage.”  The 
principal  fact  upon  which  this  decision  rests, 
is,  that  the  rate  from  Chicago  to  New  York  is 
taken  as  the  basis  for  rates  to  Boston  and  other 
points.  The  system  of  making  the  rates  to 
Boston  and  such  other  points  by  adding  an 
arbitrary  to  the  New  York  rate,  which  arbi- 
trary remained  the  same  notwithstanding 
changes  or  fluctuations  in  the  New  York  rate, 
was  held  to  be  wrong  in  principle  and  calcu- 
lated to  work  injustice.  For  example,  the 
Commission  say,  “ By  the  use  of  an  arbitrary 
sum  there  is  no  proper  proportion  maintained, 
if  the  New  York  rate  changes;  thus,  if  the 
grain  rate  to  New  York  were  fifty  cents  the 
present  arbitrary  would  make  the  Boston  rate 

10  per  cent  greater;  and  if  the  New  York  rate 
should  be  fifteen  cents,  the  use  of  the  present 
arbitrary  would  make  the  Boston  rate  33  per 
cent  greater.”  In  the  matter  now  under  con- 
sideration of  the  oil  rates  from  Titusville  and 

011  City  to  New  York  and  Boston,  respectively, 
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it  does  not  appear  that  the  former  is  the  basis 
of  the  latter  or  that  the  difference  between  the 
two  rates  is  an  arbitrary  fixed  differential.  As 
will  be  seen  from  the  tables  of  rates  heretofore 
given,  the  difference  between  the  oil  rates  to 
New  York  and  Boston  has  varied  from  time 
to  time  and  the  difference  on  the  contents  of 
the  barrel  is  less  now  by  four  cents  than  it  was 
prior  to  the  adoption  of  the  charge  for  the 
barrel  package. 

Oil  is  not  classified  but  has  a special  com- 
modity rate.  The  circumstances  and  condi- 
tions attending  its  transportation  from  the 
Western  Pennsylvania  Oil  regions  to  New 
York  and  New  York  harbor  are,  as  we  have 
shown,  materially  variant  from  those  which 
affect  that  transportation  to  Boston  and  New 
England  points,  and  particularly,  in  the  matter 
of  pipe  line  competition.  In  view  of  all  the 
foregoing  facts  bearing  on  this  question,  and 
the  matters  hereinafter  discussed,  which  are 
not  subject  to  regulation  by  this  Commission, 
and  which,  independent  of  the  rates  in  ques- 
tion, place  the  refiners  at  Oil  City  and  Titus- 
ville at  a disadvantage  as  to  the  New  England 
trade  with  the  seaboard  refiners  at  New  York 
harbor,  we  are  not  prepared  to  hold  that  the 
New  York  and  Boston  rates  on  the  contents  of 
the  barrel  (to  which  our  inquiry  is  now  lim- 
ited) are  unjustly  discriminative  or  relatively 
unreasonable  as  between  those  cities.  We  are 
also,  of  the  opinion  that  it  has  not  been  made 
to  appear  that  a Boston  rate  of  234  cents  per 
hundred  weight  of  oil  transported,  common  to 
barrel  and  tank  shipments  and  exclusive  in 
both  cases  of  any  charge  for  the  package,  is  in 
itself  unjust  or  unreasonable.  As  before 
shown,  this  rate  is  less  than  the  rate  previously 
in  force  and  against  which  no  complaint  ap- 
pears to  have  been  made.  The  present  com- 
plaint, it  is  to  be  noted,  is  against  the  rates 
with  the  barrel  package  charge  included. 

The  Western  New  York  & Pennsylvania  R. 
R.  Co.  issued  a tariff  sheet,  dated  April  27, 
1888,  giving  Boston  rates  on  eastbound  ship- 
ments from  Oil  City  and  Titusville  in  carloads 
to  about  one  hundred  and  forty  points  reached 
by  the  Boston  & Maine  system  including  Man- 
chester, N.  H.,  Salem,  Mass.,  and  Portland, 
Me.  These  through  rates  were  abrogated  by 
order  dated  Oct.  25, 1888,  taking  effect  Nov. 
6,  1888,  and  since  that  time  through  rates 
have  been  made  by  the  Western,  New  York& 
Pennsylvania  line  only  to  its  point  of  junction 
with  the  Boston  & Maine  road,  from  which 
junction  points  the  local  rates  are  charged  to 
points  of  destination.  The  reason  assigned  for 
the  withdrawal  of  the  through  rates  to  those 
points,  is,  that  the  proportion  of  the  through 
rate  demanded  by  the  Boston  & Maine  road 
was  so  great  that  the  other  roads  could  not 
afford  to  maintain  it.  Only  four  or  five  days 
notice  to  shippers  and  the  public  of  the  abro- 
gation of  the  rates  was  given.  The  notice  is 
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dated  over  10  days  before  it  was  lo  become 
effective,  and  the  General  Freight  Agent  of 
Western  New  York  & Pennsylvania  R.  R.  Co. 
testified  that  the  10  days’  notice  required  by  law 
would  have  been  given  but  for  the  failure  of 
the  clerk  to  whom  the  matter  was  intrusted  to 
follow  instructions,  and  that  the  road  offered 
to  refiners  to  protect  any  shipments  made  by 
them  under  the  canceled  rates  prior  to  the 
time  when  the  regular  ten  days’  notice  would 
have  expired.  There  is  no  other  evidence  on 
this  point,  and  it  does  not  appear  that  the  fail- 
ure to  give  the  notice  the  required  time  was 
willful , or  that  in  consequence  thereof  any  in- 
jury has  been  sustained  by  any  shipper  or 
other  person.  Railroad  Commission  of  Florida 
v.  Savannah , F.  & W.  R.  Co,  8 Inters.  Com. 
Rep.  688,  5 1.  C.  C.  Rep.  18.  The  complain- 
ants in  their  printed  brief  request  this  Commis- 
sion to  order  a restoration  of  the  through  rates 
abrogated  as  above  stated.  Joint  through 
rates  are  matters  of  contract  or  agreement 
among  carrieis  engaged  in  interstate  com- 
merce, and  this  Commission  has  no  power  un- 
der the  statute  to  compel  them  to  enter  into 
an  arrangement  for  such  through  rates.  Cape- 
hart  v.  Louisville  & N.  R.  Co.  3 Inters.  Com. 
Rep.  278,  4 I.  C.  C.  Rep.  265;  Little  Rock  & 
M.  R.  Co.  v.  East  Tennessee  & G.  R.  Co.  2 
Inters.  Com.  Rep.  454,  3 I.  C.  C.  Rep.  1. 

The  evidence  tends  strongly  to  show  that  the 
Standard  Oil  Co.  and  its  allies  own  or  control 
the  pipe  line  system  to  New  York  hafbor 
points.  Whether  or  not  they  pay  the  regular 
rates,  does  not  appear.  If  they  own  the  pipe 
line,  the  payment  of  freight  charges  would  be 
merely  going  through  the  process  of  “ taking 
money  out  of  one  pocket  and  putting  it  in  an- 
other;” if  they  control  them,  they  can,  and 
probably  do,  dictate  terms  as  to  rates.  W heth- 
er  or  not  they  own  the  facilities  at  the  seaboard 
for  transshipment  of  tank  oil  to  bulk  steamers 
or  vessels,  they  have  a monopoly  of  those  fa- 
cilities to  the  exclusion  of  complainants.  The 
crude  oil  is  run  by  them  through  the  pipe  lines 
to  the  seaboard  and  there  refined.  They  then 
ship  it  by  sea  (a  cheap  mode  of  transportation) 
to  points  aloDg  the  New  England  coast,  where 
reservoirs  are  prepared  for  its  reception.  From 
those  receiving  stations,  the  oil  is  carried  to  in- 
terior New  England  points.  By  reason  of  their 
superior  facilities  and  great  advantage  in  the 
way  of  cheap  transportation,  together  with  the 
abrogation  of  the  through  rates  on  the  Boston 
& Maine  Railroad  system,  these  refiners  at  the 
seaboard  near  New  York  are,  as  competitors 
of  complainants,  enabled  to  undersell  them  at 
New  England  points.  The  complainants  being 
for  the  most  part  barrel  shippers,  the  charge 
for  the  barrel  package  has,  also  contributed  to 
this  result.  The  facilities  for  transshipment 
at  the  seaboard  do  not  appear  to  be  furnished 
by,  or  to  be  under  the  control  of  the  railroads. 
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It  cannot  be  affirmed  with  any  degree  of  cer- 
tainty that  the  disadvantageous  position  of  the 
complainants  with  reference  to  the  New  Eng- 
land trade  is  attributable  to  rates,  the  regula- 
tion of  which  is  within  the  control  of  this 
Commission  under  the  Act  to  Regulate  Com- 
merce. 

The  fact  that  the  52  cent  rate  to  New  York 
harbor  points  was  the  result  of  the  contract  be- 
tween the  Pennsylvania  R.  Co.  and  the  Na- 
tional Transit  Co.  even  though  the  latter  com- 
pany be  an  ally  of,  or  owned  and  controlled  by, 
the  Standard  Oil  Company,  will  not  invalidate 
that  rate,  if  it  be  in  itself  just  and  reasonable. 
It  is  contended  by  complainants  that  this  con- 
tract is  in  violation  of  Section  5 of  the  Act  to 
Regulate  Commerce,  which  relates  to  pooling 
of  freights  and  division  of  earnings  by  com- 
mon carriers  subject  to  the  provisions  of  the 
Act.  That  section  provides,  “That  it  shall  be 
unlawful  for  any  common  carrier  subject  to 
the  provisions  of  this  Act  to  enter  into  any 
contract,  agreement,  or  combination  with  any 
other  common  carrier  or  carriers  for  the  pool- 
ing of  freights  of  different  and  competing  rail- 
roads, or  to  divide  between  them  the  aggre- 
gate or  net  proceeds  of  the  earnings  of  such 
railroads,  or  any  portion  thereof.”  The  con- 
tracts, agreements  or  combinations  forbidden 
are  those  “for  the  pooling  of  freights  of  differ- 
ent and  competing  railroads,”  or  for  the  divis- 
ion of  the  earnings  “of  such  railroads.”  The 
contract  under  consideration  is  not  one  for  the 
pooling  of  freights  of  different  railroads,  or  for 
a division  of  the  earnings  of  different  railroads, 
but  for  a division  of  traffic  between  a railroad 
and  a pipe  line.  A railroad  is  not  interdicted 
from  pooling  with  a competing  pipe  line.  This 
contract,  therefore,  does  not  fall  within  the 
description  of  contracts  forbidden  in  the  Act. 
On  this  ground  the  Commission  has  in  the 
matter  of  express  companies  expressed  • the 
opinion  that  such  companies  when  in  competi- 
tion might  pool  their  earnings  without  being 
guilty  of  a violation  of  the  law.  Re  Express 
Companies,  1 Inters.  Com.  Rep.  677,  1 I.  C.  C. 
Rep.  868.  Although  transportation  by  ex- 
press companies  and  pipe  lines  should  doubt- 
less be  made  subject  to  the  provisions  of  the 
Act  to  Regulate  Commerce,  the  failure  to  make 
them  so  can  be  remedied  only  by  Congress. 

When  a motion  was  made  by  complainants’ 
counsel  for  the  production  of  the  contract  be- 
tween the  Pennsylvania  R.  Co.  and  the 
National  Transit  Company,  it  was  resisted  by 
counsel  for  the  Pennsylvania  Company  on  the 
ground,  among  others,  that  it  might  furnish 
evidence  which  would  tend  to  criminate  that 
Company.  The  Commission  denied  the  mo- 
tion for  the  reason  that  if  put  in  evidence  the 
contract  would  be  material  only  for  the  pur- 
pose of  throwing  light  on  the  question  of  the 
reasonableness  of  the  rates  complained  of  and 
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the  facts  which  the  complainants  alleged  would 
be  shown  by  the  contract  had  been  admitted  in 
the  answer  of  the  defendant  and  therefore  the 
production  of  the  contract  itself  was  unneces- 
sary. In  this  connection,  however,  it  was  said 
that  it  was  “ within  the  power  of  the  parties 
holding  this  contract  to  remove  by  its  produc- 
tion any  proper  legal  inference  that  might  be 
drawn  from  the  facts  that  are  admitted  and 
that  if  not  produced  they  are  probably  pre- 
pared to  accept  whatever  legal  consequences 
may  follow  from  a refusal  to  produce,”  It  is 
difficult  to  conceive  of  any  legitimate  inference 
consistent  with  absolute  fair  dealing  to  be 
drawn  from  the  refusal  to  produce  the  contract 
and,  particularly,  when  one  of  the  grounds  of 
the  refusal  is  that  above  stated.  The  precise 
date  of  this  contract  is  not  shown  but  it  ap- 
pears to  have  been  made  in  the  first  part  of 
1885.  About  August  18,  1888,  the  advance  to 
20  cents  per  barrel  of  the  premium  on  oil  used 
by  complainants  took  place;  a little  over  two 
weeks  thereafter,  on  Sept.  3,  1888,  the  charge 
for  the  barrel  package  in  barrel  shipments  was 
adopted;  and  on  October  25,  1888,  the  through 
rates  to  points  on  the  Boston  & Maine  railroad 
system  were  abrogated.  These  three  events, 
occurring  within  a period  of  two  months  and 
a week,  all  prejudicial  to  the  complainants  as 
refiners  at  Oil  City  and  Titusville  and  advan- 
tageous to  those  at  the  seaboard  in  the  vicinity 
of  New  York,  lend  color  to,  if  they  do  not 
substantiate,  the  charge  made  by  complainants 
of  concert  of  action  between  the  roads  im- 
mediately concerned  and  the  seaboard  refiners 
for  the  purpose  of  favoring  and  giving  an  un- 
due advantage  to  such  seaboard  refiners  to  the 
disadvantage  and  at  the  expense  of  complain- 
ants. The  defendants  are  not  shown,  however, 
to  be  in  any  way  responsible  for  the  advance 
in  premium  and  it  does  not  appear  to  be  a 
matter  subject  to  regulation  by  this  Commis- 
sion, and,  as  before  stated,  we  have  no  power 
to  order  a restoration  of  the  abrogated  through 
rates. 

By  the  supplements  of  the  Western  New 
York  & Pennsylvania  R.  Co.  to  its  oil  tar- 
iffs, effective,  Sept.  1,  1892,  heretofore  men- 
tioned, not  only  was  the  “wastage”  allowance 
in  tank  shipments  discontinued,  but  the  esti- 
mated weight  of  a gallon  of  tank  oil  was  raised 
from  6.3  lbs.  to  6.4  lbs.  Fifty  gallons  being 
the  contents  of  a barrel,  as  adopted  by  the  roads 
for  transportation  purposes,  the  weight  per 
barrel  at  6.3  lbs.  per  gallon  was  315  lbs.,  and, 
at  6.4  lbs.  per  gallon,  it  is  320  lbs. — a difference 
of  5 lbs.  The  rates  per  hundred  pounds  are 
unchanged.  At  the  rate  to  Boston  and  Boston 
points  of  23-£  cts.  per  hundred  pounds,  the  5 
lbs.  increased  weight  would  amount  to  an  in- 
crease of  rate  on  tank  shipments  of  11.7  mills 
per  barrel,  and  at  the  16^  ct.  per  hundred 
pound,  rate  to  New  York  harbor  points,  to  8.2 
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mills.  This  increase  of  rate  per  barrel  on  tank 
shipments  is  inconsiderable  in  comparison  with 
the  greater  charges  on  barrel  shipments  (aris- 
ing from  the  charge  for  the  barrel  package) 
than  on  tank  shipments  to  those  points,  which 
are,  respectively,  20  cts.  and  14  cts.  By  the 
Pennsylvania  R.  R.  (Green  Line)  the  oil  rate 
is  by  barrel  alone  and  not  by  the  hundred 
pounds.  The  barrel  rate  by  that  line  appears 
to  have  remained  unchanged.  This  being  the 
case  and  the  number  of  gallons  per  barrel  re- 
maining the  same,  the  increase  of  weight  per 
gallon  can  effect  no  change  of  rates  as  to  that 
line.  Where  the  rate  is  by  the  barrel  and  re- 
mains unchanged,  an  actual  increase  of  the 
weight  of  the  contents  will  effect  a decrease  of 
rate  as  more  oil  will  be  hauled  for  the  same 
price  but  if  there  is  no  actual  but  only  an  esti- 
mated increase  of  weight  of  contents  there  will 
result  no  change  of  rate,  as  the  same  quantity 
will  still  be  hauled  for  the  same  price.  While 
the  weight  of  the  tank  gallon  was  at  the  com- 
mencement of  these  proceedings  and  until  re- 
cently (Sept.  1,  1892)  placed  by  the  carriers  at 
6.3  lbs.,  the  weight  of  the  barrel  and  contents 
in  barrel  shipments  was  placed  at  400  lbs. — the 
contents  in  both  cases  being  50  gallons.  These 
weights  of.  the  gallon  and  of  the  barrel  and 
contents,  are  estimated  weights  and  it  is  shown 
j in  the  case  of  Bice  v.  Cincinnati , W.  & B.  R. 
Co.  3 Inters.  Com.  Rep.  841,  5 1.  C.  C.  Rep.  193. 
that  they  vary  materially  from  the  actual  aver- 
age weights,  and  result  in  “a  constant  and 
appreciable  advantage  to  the  shipper  in  tanks'.” 
The  grounds  of  this  ruling  are  clearly  and 
forcibly  stated  in  the  opinion  in  that  case  and 
need  not  be  repeated  here.  The  raise  in  the 
weight  of  the  tank  gallon  was  made  since  that 
decision  was  rendered,  and,  being  without  a 
corresponding  raise  in  the  weight  of  the  barrel 
and  contents  in  barrel  shipments,  was,  doubt- 
less, intended  to  do  away  with  the  discrimina- 
tion in  this  respect  against  the  barrel  shipper. 
The  order  of  the  Commission  in  that  case  was 
that  the  defendants  “base  their  charges  on  pe- 
troleum and  its  products  upon  the  actual  weight 
of  shipments  whether  in  tanks  or  barrels;  and 
for  all  cases  wlysre  actual  weights  icannot  be 
ascertained  without  great  inconvenience,”  that 
they  “adopt  and  employ  such  a rule  or  method 
of  estimating  weights  as  shall  practically  oper- 
ate to  secure  to  the  shipper  in  barrels,  for  the 
same  aggregate  sum  as  may  be  paid  by  the 
shipper  in  tanks  in  any  case,  the  transportation 
between  the  same  points  of  an  equal  amount 
of  freight  paid  for.”  (This  order,  it  was  de- 
clared, should  not  “be  understood  as  authoriz- 
ing charges  on  barrels  when  tanks  are  carried 
free,  that  question  being  expressly  reserved  for 
further  consideration.”)  The  raising  of  the 
gallon  tank  weight  from  6.3  lbs.  to  6.4  lbs.,  the 
weight  of  barrel  and  contents  being  estimated 
at  400  lbs.  as  before,  is  not  a compliance  with 
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the  order  that  “charges  on  petroleum  and  its! 
products  be  based  upon  actual  weight  whether 
in  tanks  or  barrels.”  Whether  the  condition 
exists  on  which  the  alternative  requirement  of 
the  order  is  based,  that  “actual  weights  cannot 
be  ascertained  without  great  inconvenience,” 
and  if  so,  whether  the  raise  of  the  tank  gallon 
weight  to  6.4  lbs.  meets  that  requirement,  we 
abstain  from  determining  on  the  facts  and  evi- 
dence now  before  us,  and  these  cases  will  be 
held  open  for  further  developments  and  inves- 
tigation in  reference  to  these  matters.  As  to 
the  Pennsylvania  Railroad  (Green  Line),  as  we 
have  seen,  the  rate  being  by  barrel  alone  both 
in  tank  and  barrel  shipments,  the  increase  in 
estimated  weight  of  the  tank  gallon  effects  no 
change  in  the  relative  rates  on  tank  aud  bar- 
reled oil. 

The  practice  of  making  arbitrary  reductions 
in  computing  freight  charges  from  the  actual 
amount  of  the  commodity  transported  and  for 
which  the  shipper  receives  pay,  as  in  the  case 
of  the  discontinued  “wastage”  allowance  on 
tank  shipments,  and  of  estimating  weights 
where  it  is  practicable  to  ascertain  actual 
weights,  opens  the  door  for  preferences,  dis- 
criminations and  evasions  of  the  law.  The 
material  facts  as  to  estimated  weights  in  tank 
and  barrel  shipments  being  substantially  the 
same  in  the  present  cases  as  in  the  case  of  Rice 
v.  Cincinnati,  Washington  & Baltimore  R. 
Co.,  the  order  above  recited,  issued  in  the  lat- 
ler  case,  is  adopted  in  the  present  cases  and  the 
defendants  herein  are  directed  to  comply  there- 
with. 

It  is  further  ordered,  That  the  defendants’ 
cease  and  desist  from  charging  or  collecting 
any  rate  or  sum  for  the  transportation  of  the 
barrel  package  on  shipments  of  oil  in  barrels 
over  their  roads  or  lines  from  the  oil  regions  of 
Western  Pennsylvania  to  New  York  and  New 
York  harbor  points  or  to  Boston  and  Boston 
points;  or,  on  reasonable  notice,  promptly  fur- 
nish tank  cars  to  complainants,  and  others 
who  may  apply  therefor,  for  the  purpose  of 
loading  and  shipping  oil  therein  to  such  New 
York  harbor  and  Boston  points  as  the  shippers 
may  direct;  and  that  said  defendants  notify 
the  public  accordingly  by  publication  in  their 
tariffs  of  rates  and  charges,  pursuant  to  the 
provisions  of  sections  6 of  the  Act  to  Regulate 
Commerce,  and  also  file  copies  of  said  tariffs 
with  this  Commission  as  required  by  the  pro- 
visions of  said  section.  It  is  furthered  ordered 
that  the  rate  on  shipments  of  oil  both  in  tanks 
and  in  barrels  over  said  roads  shall  be  the  same 
and  said  rate  from  said  oil  regions  to  New 
York  points  shall  not  exceed  16£  cts.  per  hun- 
dred pounds,  and  to  Boston  and  Boston  points 
shall  not  exceed  23£  cts.  per  hundred  pounds; 
and  the  defendants  are  required  to  refund  to 
the  several  parties  legally  entitled  thereto, 
within  60  days  after  notice  of  this  decision 
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and  demand  thereof  by  such  parties,  all  sums 
received  by  them  for  transportation  over  their 
roads  of  the  barrel  package  on  shipments  of 
oil  in  barrels,  when  the  use  of  the  tank  cars 
has  not  been  open  to  shippers  impartially,  and 
the  shipper  claiming  reparation  has  been  there- 
by deprived  of  their  use. 

Inasmuch  as  the  amounts  wrongfully  re- 
ceived from  the  complainants  respectively  can- 
not be  ascertained  from  the  evidence  already 
taken,  the  proceedings  will  be  continued  for 
such  further  action  or  inquiry  in  that  behalf 
as  may  become  necessary. 

We  desire  to  supplement  our  conclusions  in 
this  case  with  the  following  remarks: 

In  the  cases  at  bar  the  principal  cause  of 
alleged  unlawful  discrimination  is  the  charge 
for  the  barrel,  and  our  attention  has  been  par- 
ticularly directed  to  that  feature  of  the  trans- 
portation. In  order  to  guard  against  misap 
prehension  the  Commission  wishes  to  say  that 
these  cases  are  decided  purely  upon  the  f acts 
as  set  forth  and  the  situation  as  delineated  in 
the  record  and  by  the  evidence.  It  is  not  in- 
tended to  hold,  nor  should  this  report  be  con- 
strued to  hold,  that,  aside  from  other  control- 
ling circumstances,  the  carrier  in  hauling 
packages  is  not  entitled  to  pay  according  to 
the  weight  thereof.  It  is  simply  held  that  on 
account  of  the  peculiar  circumstances  in  these 
cases  to  charge  for  the  weight  of  the  barrel 
places  barrel  shippers  at  a disadvantage  as 
against  tank  shippers,  and  the  practice  in 
these  cases,  while  the  circumstances  and  con- 
ditions remain  unchanged,  should  be  con- 
demned. 

It  was  stated  in  the  Rice  cases,  3 Inters. 
Com.  Rep.  841,  5 I.  C.  C.  Rep.  193,  that — 

“Whether  the  advantages  which  the  tank 
shipper  apparently  enjoys  are  a mere  incident 
of  his  business,  for  which  the  carrier  should 
not  be  held  responsible,  or  whether  these  ben- 
efits result  from  discriminating  usages  adopted 
by  the  railroads,  and  their  failure  to  supply  al[ 
customers  with  a special  vehicle  suited  to  the 
demands  of  a special  traffic,  must  be,  in  any 
particular  case,  a most  perplexing  inquiry. 
To  require  the  barrels  in  which  this  article  is 
shipped  to  be  carried  without  expense  is  con- 
trary to  the  general  and  lawful  custom  which 
includes  the  package  in  the  freight  to  be  paid 
for;  yet,  in  certain  situations  and  under  certain 
circumstances,  there  may  be  no  other  remedy 
for  actual  injustice,  and  no  other  effectual 
means  by  which  the  carrier  can  render  equal 
and  impartial  service  to  every  patron. 

“We  have  already  taken  occasion  to  point 
out  the  only  instance  in  which  this  precise 
claim  has  been  heretofore  made  or  allowed, 
and  in  doing  so  have  sought  to  emphasize  the 
proposition  that  rulings  based  upon  special 
facts  and  local  conditions  are  not  to  be  re- 
garded as  formulated  precepts  for  general  ob- 
servance.” 

These  Rice  cases  cover  the  greater  portion 
of  the  country,  and  the  conditions  of  trans- 
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portation  and  of  commerce  vary  greatly  in  the 
different  sections  affected  by  tbe  controversies; 
but  the  cases  now  under  consideration  relate 
to  the  transportation  of  oil  from  refineries  to 
the  seaboard,  and  through  a comparatively 
small  territory  in  which  the  Commission  has 
been  investigating  cases  involving  oil  trans- 
portation for  a number  of  years.  Upon  the 
facts  herein  we  are  forced  to  the  conclusion 
that  the  only  practical  remedy  for  the  unjust 


discrimination  now7  existing  is  to  give  defend- 
ants the  alternative  of  abolishing  the  charge 
for  the  barrel,  and  in  so  doing  we  are  only 
permitting  them  to  return  to  a practice  which 
they  followed  during  a long  period,  which 
they  only  discontinued  under  a mistaken  con- 
struction of  our  original  Rice  decision,  and 
which  they  now  seek  to  justify  on  wholly 
different  grounds. 


THE  MERCHANTS’  UNION  OF  SPOKANE  FALLS 
v. 

THE  NORTHERN  PACIFIC  R.  CO.  and  The  Union  Pacific  Railway  Company. 


1.  Transportation  by  rail  from  eastern  points 
to  the  “Pacific  Coast  Terminals,”  Portland, 
Tacoma  and  Seattle,  is  affected  by  the  com- 
petition, of  controlling  force  and  in  respect  to 
traffic  important  in  amount,  of  water  carriers 
reaching  the  same  terminals,  but  such  compe- 
tition does  not  affect  like  transportation  from 
said  points  to  the  city  of  Spokane,  Washing- 
ton: held,  therefore,  that  defendants  are  justi- 
fied,by  reason  of  such  dissimilarity  in  circum- 
stances and  conditions,  in  maintaining  higher 
rates  on  shipments  of  like  property  from  said 
points  for  the  shorter  distance  to  Spokane 
than  for  the  longer  distance  to  said  Pacific  ter- 
minals. The  competitive  position  and  atti- 
tude of  the  Canadian  Pacific  Railway,  a for- 
eign carrier,  considered  in  connection  with 
existing  water  competition,  but  the  separate 
effect  of  competition  by  the  Canadian  route 
not  found  or  determined. 

2.  Class  rates  in  effect  upon  the  defendant 
lines  and  the  lower  commodity  rates  to  their 
Pacific  terminals  examined  and  discussed: 
held,  that  the  only  justification  for  a through 
rate  less  than  an  intermediate  rate  on  the 
same  article  is  the  compulsion  of  rail  carriers 
to  accept  the  reduced  compensation  or  suffer 
ocean  rivals  to  perform  the  service,  and  where 
the  pressure  of  this  alternative  is  not  felt  there 
is  no  ground  upon  which  the  lower  through 
charge  can  be  excused.  No  article  should  be 
carried  to  terminal  points  on  commodity  rates, 
which,  if  the  class  rates  were  imposed  would 
still  seek  rail  rather  than  water  transportation, 
and  any  violation  of  this  rule  is  unjust  dis- 
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crimination  against  the  intermediate  town 
compelled  to  pay  the  higher  class  rate  on  the 
same  article. 

3.  In  the  matter  of  carload  and  mixed  car- 
load rates,  minimum  weight  of  shipments  en- 
titled to  carload  rates,  and  in  all  other  re- 
spects, defendants  are  required  to  provide  for 
and  allow  the  same  privileges,  facilities  and 
advantages  on  shipments  to  Spokane  as  are 
provided  or  allowed  on  like  shipments  to 
Portland  or  other  Pacific  coast  terminals. 

4.  “Blanket”  class  rates  applying  upon  the 
Northern  Pacific  road  for  a distance  of  over 
five  hundred  and  eighty  miles  found  relative- 
ly unreasonable:  also  held,  that  rates  to  Spo- 
kane, the  principal  distributing  center  to 
which  such  blanket  rates  apply,  are  unrea- 
sonable in  themselves.  Defendants  ordered 
to  cease  and  desist  from  charging  rates  on 
property  from  eastern  points  to  Spokane 
which  materially  exceed  82  per  cent  of  class 
rates  now  in  effect  both  to  Spokane  and 
Pacific  coast  terminals.  Provision  made 
for  reopening  the  case  if  necessary,  and 
bringing  in  other  carriers  who  may  be  af- 
fected by  the  order. 

5.  The  Northern  Pacific  Railroad  Company, 
notwithstanding  certain  provisions  in  its  char- 
ter, is  subject,  like  all  other  interstate  car- 
riers, to  the  authority  conferred  by  Con- 
gress in  the  Act  to  Regulate  Commerce.  Cit- 
ing and  affirming  Haworth  v.  Northern  Pac. 

£ R.  Co.  3 Inters.  Com.  Rep.  857,  5 I.  C.  C. 
Rep.  257. 
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— Decided  November  28,  1892. 


IOWER  charges  for  longer  hauls.  Unreasonable  rates  for  the  shorter  distance. 
J See  Complaint,  2 Inters.  Com.  Rep.  452. 


Turner,  Forster  & Turner  and  H.  E.  Houghton  for  Complainant. 

J.  H.  Mitchell , Jr.,  and  James  McNauqht  for  Northern  Pacific  R.  Co. 
John  M.  Thurston  for  Union  Pacific  R'.  Co. 
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REPORT  AND  OPINION  OF  THE  COMMISSION. 


Knapp,  Commissioner: 

The  charges  investigated  in  this  proceeding, 
which  are  mainly  directed  against  the  Northern 
Pacific  Railroad  Company,  are  summarized  in 
the  brief  of  complainant’s  counsel  as  follows:- 

First:  That  the  rates  charged  on  all  classes 

of  freight  to  Spokane  Falls  are  unreasonable. 

Second:  That  freight  rates  are  so  adjusted 

with  reference  to  competing  points,  to  wit: 
Portland,  Tacoma,  Seattle,  Ellen sburgh  and 
Missoula,  as  to  constitute  the  same  an  unrea- 
sonable discrimination  against  Spokane  Falls 
and  in  favor  of  said  competing  points. 

Third:  That  a greater  rate  is  charged  to 

Spokane  Falls  for  the  transportation  of  prop- 
erty from  eastern  terminals  than  is  charged  to 
Portland,  Tacoma  and  Seattle  for  like  kinds 
of  property  under  substantially  similar  circum- 
stances and  conditions;  all  the  said  points 
being  on'the  line  of  the  Northern  Pacific  Rail- 
way, Spokane  being  more  than  550  miles  east 
of  Portland  and  more  than  400  east  of  Tacoma 
and  Seattle,  and  being  included  in  the  haul 
from  eastern  terminals  to  said  Portland,  Taco- 
ma and  Seattle. 

In  the  complaint  on  file  these  general  charges 
are  set  forth  in  numerous  allegations  relating 
to  the  location  and  commercial  importance  of 
the  city  of  Spokane,  with  many  illustrations  of 
the  disparity  in  rates  on  west-bound  shipments 
between  Spokane  and  the  several  towns  above- 
mentioned,  all  tending  to  show  the  resulting 
disadvantage  and  injustice  to  the  locality  in 
whose  behalf  this  proceeding  is  instituted. 
The  relief  sought  by  the  complainant  is  such  a 
reduction  of  the  rates  now  exacted  at  Spokane 
as  will  make  the  same  fair  and  reasonable;  a 
readjustment  of  existing  tariffs  so  as  to  prevent 
undue  advantage  to  towns  competing  with 
Spokane  in  the  territory  alleged  to  be  tributary 
to  the  latter  place,  and  the  enforcement  of  the 
prohibitory  rule  of  the  fourth  section  of  the 
Act  to  Regulate  Commerce,  except  so  far  as, 
in  the  judgment  of  this  Commission,  departure 
therefrom  may  be  justified  by  the  competition 
of  the  Canadian  Pacific  Railroad. 

The  answer  of  the  Northern  Pacific  Com- 
pany, so  far  as  it  need  be  referred  to  in  this 
connection,  bases  resistance  to  this  application 
upon  two  propositions.  In  the  first  place  it 
denies  that  the  charges  now  imposed  upon 
traffic  from  eastern  terminals  to  Spokane  are 
in  any  respect  excessive  or  unreasonable,  and 
alleges  that  no  unlawful  discrimination  against 
that  town  can  be  predicated  upon  the  relative- 
ly lower  rates  accorded  to  Portland,  Tacoma 
and  Seattle,  because  the  circumstances  and 
conditions  attending  the  transportation  to  those 
localities  are  greatly  dissimilar.  It  avers,  in 
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the  second  place,  that  these  lower  rates  on 
through  shipments  from  the  east  to  its  several 
terminals  on  the  Pacific  are  forced  upon  this 
defendant  by  the  competition  of  ocean  carriers 
reaching  the  same  points  from  various  At- 
lantic ports,  and  other  ports  on  the  Pacific 
coast,  and  by  the  Canadian  Pacific  railroad, 
none  of  which  are  subject  to  the  Act  to  Regu- 
late Commerce.  The  nature  and  extent  of 
this  competition,  and  its  consequent  influence 
upon  the  trans  continental  rates  of  this  defend- 
ant, was  a controverted  question  of  fact  to 
which  much  of  the  testimony  was  directed. 

A third  defense,  not  disclosed  or  suggested 
by  the  answer,  is  strenuously  urged  upon  our 
attention  in  the  brief  filed  by  counsel  for  the 
Northern  Pacific  Company.  It  is  insisted,  in 
effect,  that  the  transportation  charges  of  this 
carrier  are  not  subject  to  reduction  or  regula- 
tion by  the  Interstate  Commerce  Commission, 
because  its  charter,  granted  by  special  Act  of 
Congress,  vests  in  its  board  of  directors  the 
final  and  conclusive  power,  free  from  legis- 
lative control,  of  determining  the  compensation 
which  its  services  shall  receive,  except  those 
performed  for  the  general  government. 

The  facts  disclosed  by  the  investigation 
which  are  deemed  material,  and  upon  which 
we  base  the  conclusions  of  this  report,  are 
found  and  stated  as  follows: 

Findings  of  Fact. 

1.  The  complainant  in  this  proceeding  rep- 
resents the  city  of  Spokane  in  the  state  of 
Washington.  It  is  a voluntary  association  of 
merchants  and  businessmen  organized,  among 
other  purposes,  to  secure  equal  and  reasonable 
rates  for  railroad  transportation  to  and  from 
that  city.  Originally  this  town  was  known  by 
the  name  of  Spokane  Falls,  and  that  continued 
to  be  its  designation  until  sometime  after  this 
complaint  was  filed.  Prior  to  the  hearing, 
however,  the  corporate  name  had  been 
changed  by  dropping  the  word  “Falls,”  and 
the  name  of  Spokane,  therefore,  will  be  here- 
after used  in  this  report.  When  this  proceed- 
ing was  commenced,  which  was  in  March, 
1889,  the  Northern  Pacific  was  the  only  rail- 
road reaching  Spokane  and,  accordingly,  that 
carrier  was  the  sole  defendant  named  in  the 
petition.  In  October  of  that  year  the  Union 
Pacific  completed  a branch  road  which  con- 
nected Spokane  with  its  main  line  at  Pendle- 
ton, Oregon,  a distance  of  251  miles,  and  there- 
upon became  a competitor  for  the  carrying 
trade  of  Spokane.  It  has,  however,  at  all 
times  made  the  same  rates  as  the  Northern 
Pacific  on  Spokane  traffic,  and  the  two  roads 
appear  to  be  united  in  maintaining  the  rates 
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of  which  that  town  complains.  In  view  of 
its  obvious  interest  in  the  controversy  arising 
upon  this  complaint,  the  Commission  of  its 
own  motion  made  an  order,  April  21st,  1891, 
allowing  the  Union  Pacific  Company  to  inter- 
vene as  a party  to  the  proceeding.  It  did  so 
within  the  time  prescribed  by  adopting  sub- 
stantially the  answer  which  had  previously 
been  filed  by  the  original  defendant.  The 
hearing  took  place,  mainly  at  Spokane,  in 
May,  1891,  and  the  case  was  submitted  with- 
out oral  argument,  briefs  being  thereafter  filed 
by  the  respective  counsel.  Both  defendants 
are  common  carriers  engaged  in  the  transport 
ation  of  interstate  commerce. 

2.  The  Northern  Pacific  Railroad  Company 
was  chartered  by  Act  of  Congress  approved 
July  2d,  1864,  and  subsequently  re-organized 
under  the  provisions  of  another  Act  approved 
September  29th,  1875.  It  owns  and  operates 
a line  of  railway  for  the  transportation  of 
freight  and  passengers  from  Ashland,  Wis.  to 
Portland,  Ore.  and  Wallula,  Wash,  a dis- 
tance of  2,137  miles.  Its  principal  eastern  ter- 
mini are  the  cities  of  St.  Paul,  Minneapolis 
and  Duluth  in  the  state  of  Minnesota  ; and  its 
principal  western  termini  the  city  of  Portland 
on  the  Willamette  river  in  the  state  of  Ore- 
gon, and  the  cities  of  Tacoma  and  Seattle  on 
Puget  sound  in  the  state  of  Washington.  It 
also  owns  or  controls  numerous  tributary  and 
branch  lines,  some  of  which  are  of  consider- 
able length  and  importance,  those  in  the  ter- 
ritory surrounding  Spokane  being  the  Central 
Washington  Railroad,  the  Spokane  & Palouse 
Railway,  and  the  Spokane  Falls  & Idaho 
Railroad.  The  aggregate  mileage  operated  by 
this  company  exceeds  4,500  miles.  The  city 
of  Spokane  is  in  eastern  Washington,  on  the 
main  line  of  the  Northern  Pacific,  1,512  miles 
west  of  St.  Paul  and  544  miles  east  of  Port- 
land. The  distance  from  Spokane  to  Tacoma 
is  about  400  miles  and  to  Seattle  440  miles. 

3.  The  Union  Pacific  Railway  Company 
was  also  chartered  by  special  Act  of  Congress 
approved  July  1st,  1862,  and  numerous  acts 
subsequent  so  that  date  have  enlarged  its  cor- 
porate powers.  Its  main  line  extends  from 
Council  Bluffs,  Iowa,  to  Ogden,  Utah,  a dis- 
tance of  1,033  miles.  At  Ogden  it  connects 
with  the  Southern  Pacific  system,  forming  a 
trans-continental  line  to  San  Francisco  and 
other  points  on  the  Pacific  coast.  It  also  con- 
trols or  operates  various  roads  extending  from 
Ogden,  and  also  from  Granger,  Wyoming,  on 
its  main  line  to  Portland,  Oregon,  with  branch 
lines  diverging  at  different  points,  the  whole 
constituting,  in  conjunction  with  the  main 
stem  and  its  connections,  a trans-continental 
system  of  great  magnitude.  Among  these 
branch  lines  is  the  one  from  Pendleton  to 
Spokane  above  mentioned,  and  one  from  Poca- 
tello, Idaho,  to  Helena,  Montana,  which  latter 
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place  is  also  on  the  main  line  of  the  Northern 
Pacific  about  1,130  miles  west  of  St.  Paul. 
The  distance  from  Chicago  to  Portland  by  the 
Union  Pacific  appears  to  be  some  200  miles 
less  than  by  the  Northern  Pacific,  but  the 
former  reaches  Spokane  by  a much  more  cir- 
cuitous route  than  the  latter,  the  Northern 
Pacific  having  the  shorter  line  between  Chicago 
and  Spokane  by  more  than  400  miles.  The 
difference  in  distance  from  St.  Paul  to  Spokane 
in  favor  of  the  Northern  Pacific  is  still  greater. 

4.  Spokane  is  by  far  the  largest  and  most 
important  town  in  eastern  Washington.  It  is 
situated  at  the  falls  of  the  Spokane  river  which 
afford  a natural  water  power  of  great  volume 
and  value.  When  the  Northern  Pacific  road 
was  completed  to  this  point  in  1881,  it  had  but 
a few  hundred  inhabitants  and  a limited  retail 
business.  Its  growth  since  that  time  has  been 
so  rapid  and  substantial  as  to  attract  wide- 
spread attention  and  justify  expectations  of 
great  prosperity  in  the  future.  At  the  time  of 
the  hearing  its  population  had  increased  to 
twenty  thousand  or  more,  and  its  business  had 
expanded  into  large  proportions.  More  than 
three  and  a half  million  of  dollars  were  shown 
to  be  invested  in  the  various  branches  of  its- 
wholesale  trade,  and  it  exhibited  many  indica- 
tions of  great  activity  and  enterprise.  Its  loca- 
tion is  fortunate  and  its  natural  advantages- 
superior.  It  appears  to  be  the  commercial 
center  of  a large  district  into  which  railroads 
have  already  been  constructed  in  several  direc- 
tions. It  is  separated  from  the  towns  with 
which  it  seeks  to  compete,  both  on  the  east  and 
on  the  west,  by  mountain  ranges  over  winch 
railroad  construction  is  difficult  and  costly, 
and  where  operating  expenses  must  necessarily 
be  large.  Its  nearest  tide-water  rival  is  four 
hundred  miles  away,  and  included  in  that  dis- 
tance are  the  long  and  heavy  grades  by  which 
the  Northern  Pacific  crosses  the  barrier  of  the 
Cascades.  Within  convenient  reach  are  nu- 
merous mining  regions  and  an  agricultural 
country  of  great  extent  and  high  degree  of 
fertility.  About  seventy-five  miles  to  the 
southeast  are  the  Coeur  d’Alene  mines,  with  a 
population  of  about  five  thousand,  connected 
with  Spokane  by  a railroad  operated  by  the 
Northern  Pacific.  Less  than  ninety  miles  east 
on  the  main  line  of  that  company  are  the 
Pend  d’  Oreille  mines  supporting  some  three 
thousand  persons.  To  the  northeast  are  the 
Kootenai  mines  in  British  Columbia,  reached 
via  Hope  on  said  main  line  eighty-five  miles 
east  of  Spokane  and  supporting  some  two 
thousand  inhabitants.  The  Salmon  river 
mines,  with  a population  of  five  thousand,  are 
about  one  hundred  and  fifty  miles  northwest- 
erly, and  between  lies  a fertile  farmiug  region r 
called  the  “Big  Bend  Country.”  situated  on  a 
bend  of  the  Columbia  river,  and  already  occu 
pied  by  upwards  of  fifteen  thousand  persons 
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Southerly  and  southwesterly  is  the  “Palouse 
Country,”  so  called,  with  an  area  of  some 
twelve  thousand  square  miles,  peculiarly 
adapted  to  wheat  raising,  and  containing  an 
estimated  population  of  forty  thousand.  Into 
this  district  runs  the  Spokane  & Palouse 
railroad  operated  by  the  Northern  Pacific. 
In  various  directions  within  a radius  of  one 
hundred  and  fifty  miles  are  numerous  towns 
and  villages  surrounded  by  farming  communi- 
ties, or  supported  by  mining  and  kindred  in- 
dustries. The  advantages  of  soil  and  climate, 
and  the  attractions  of  great  mineral  resources, 
have  already  brought  to  eastern  Washington  a 
large  and  enterprising  population,  and  there  is 
every  reason  to  believe  that  its  further  devel- 
opment in  wealth  and  numbers  will  be  rapid 
and  permanent.  The  natural  location  of  Spo- 
kane, and  the  transportation  facilities  afforded 
by  the  various  railroads  which  converge  at  that 
point,  indicate  that  it  is  the  appropriate  and 
destined  center  for  the  distribution  of  an  ex- 
tensive and  steadily  increasing  traffic  through 
a large  territory  of  consumers.  These  facts 
are  stated  at  this  length  because  they  bear, 
quite  forcefully  we  believe,  upon  the  measure 
of  compensation  which  public  carriers  may 
justly  receive  for  services  rendered  to  a com- 
munity so  situated  and  having  such  important 
relations  to  a large  portion  of  this  state. 

5.  The  chief  competitors  of  Spokane  for  the 
distributing  trade  of  eastern  Washington  are 
the  western  terminals  of  the  Northern  Pacific, 
Portland,  Tacoma  and  Seattle,  all  situated  on 
navigable  waters  connected  with  the  Pacific 
ocean,  and  the  interior  towns  of  Ellensburgh 
in  Washington,  Genesseein  Idaho  and  Missou- 
la in  Montana.  Portland  is  on  the  Willamette 
river  a few  miles  above  its  junction  with  the 
Columbia  and  about  one  hundred  and  thirty 
miles  from  the  sea.  It  is  the  principal  city  on 
the  Pacific  coast  north  of  San  Francisco,  of 
large  wealth  and  commercial  importance,  and 
a population  of  nearly  seventy  thousand.  Un- 
til within  a comparatively  few  years  it  enjoyed 
almost  a monopoly  of  the  wholesale  trade  in 
the  territory  now  comprising  the  states  of  Or- 
egon, Washington  and  Idaho,  and  its  jobbing 
business  at  the  present  time  is  said  to  exceed 
$175,000,000  a year,  one  fourth  of  which  is  in 
eastern  Washington.  It  reaches  the  Palouse 
country,  some  400  miles  distant,  by  an  inde- 
pendent railroad,  and  its  trade  now  extends  to 
the  towns  and  villages  on  the  lines  of  the 
Northern  Pacific  as  far  east  as  Spokane. 
The  rail  rates  obtained  by  Portland  on  through 
shipments  from  the  east  are  so  much  lower 
than  those  accorded  to  Spokane  that  Portland 
dealers  can  lay  down  their  merchandise  in  the 
territory  immediately  surrounding  Spokane  at 
prices  which  Spokane  wholesalers  cannot  prof- 
itably meet.  Indeed,  it  appears  from  the  tes- 
timony that  Portland  merchants,  and  possibly 
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those  of  Tacoma  and  Seattle  also,  actually 
compete  on  some  lines  of  goods  for  the  trade 
of  Spokane  itself.  In  consequence  of  this  dis- 
parity in  rates  the  wholesale  business  of  Spok- 
ane is  necessarily  confined  to  a limited  area, 
and  its  distributing  trade  kept  within  small 
dimensions.  Where  the  cost  of  transportation 
forms  in  any  event  so  large  a part  of  the  sell- 
ing price  of  an  article,  the  difference  in  rates 
between  Spokane  and  Portland  is  great  enough 
to  give  the  latter  the  command  of  the  market 
even  in  territory  naturally  tributary  to  the 
former.  When  the  local  rate  from  Spokane  is 
added  to  the  higher  rate  to  that  point,  it  is  ob- 
vious that  the  Spokane  dealer  cannot  success- 
fully extend  his  business  to  any  considerable 
distance  in  the  direction  of  Portland.  So  long 
as  the  present  co-relation  of  rates  between  these 
towns  is  maintained,  Spokane  will  be  practi- 
cally debarred  from  competing  for  trade  in  the 
territory  bordering  it  on  the  west,  even  that 
lying  at  its  doors,  and  its  development  as  a 
distributing  center  to  that  extent  prevented. 

The  competition  of  Tacoma  and  Seattle  is 
similar  in  character  to  that  of  Portland,  and  so 
also  is  its  effect.  Both  these  cities  are  situated 
on  Puget  sound,  and  have  the  advantage  of 
water  communication  with  the  seaports  of  the 
world.  They  have  grown  with  great  rapidity 
in  recent  years,  Tacoma  having  upwards  of 
36,000  inhabitants  and  Seattle  several  thousand 
more.  Their  through  rates  from  the  east  are 
the  same  as  Portland’s,  and  each  of  them  has 
built  up  an  extensive  trade  in  the  surrounding 
country.  Ellensburgh  lies  nearer  the  Salmon 
river  mining  region  and  parts  of  the  “big 
bend  country  ” than  Spokane,  but  is  less  ac- 
cessible to  those  districts  on  account  of  the 
Columbia  river  and  the  physical  conditions  of 
the  intervening  country.  Genessee  is  the 
southern  terminus  of  the  Spokane  and  Palouse 
railway,  and  engages  to  some  extent  in  the 
business  of  supplying  the  district  by  which  it 
is  immediately  surrounded.  Neither  of  these 
towns,  however,  by  reason  of  their  population, 
railroad  facilities  or  relatively  lower  rates  of 
transportation,  sustain  any  vital  relation  to  the 
main  controversy  in  this  proceeding.  Missou- 
la is  something  over  two  hundred  and  fifty 
miles  east  of  Spokane,  on  the  main  line  of  the 
Northern  Pacific,  and  competes  with  the  latter 
place  more  or  less  successfully  in  the  territory 
lying  between  them.  Freight  rates  from  the 
east  are  considerably  lower  to  Missoula  than  to 
Spokane  in  proportion  to  their  respective  dis- 
tances from  eastern  points  of  shipment,  and 
the  alleged  disadvantage  to  which  Spokane  is 
thereby  subjected  is  one  of  the  grievances  of 
which  that  town  complains.  The  population 
of  Missoula  is  stated  to  be  about  thirty-five 
hundred,  and  it  is  a station  of  considerable  im- 
portance in  the  adjustment  of  rates  affecting 
Spokane. 
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6.  The  freight  rates  investigated  in  this 
proceeding  are  made  by  the  Northern  Pacific 
Railroad  and  the  Trans-Continental  Associa- 
tion, of  which  both  defendants  are  members. 
A clear  understanding  of  the  principal  ques- 
tion in  this  case  will  be  aided  bv  some  explana- 
tion of  the  general  method  pursued  in  con- 
structing the  tariffs  of  this  association,  and  a 
statement  of  the  territory  to  which  they  apply. 

The  Trans-Continental  Association,  as  we 
understand,  is  composed  of  the  following 
roads,  viz:  Atchison,  Topeka  & Santa  Fe; 
Atlantic  & Pacific;  Burlington  & Missouri 
River;  Canadian  Pacific;  Chicago,  Rock  Island 
& Pacific  (West  of  Missouri  river);  Colorado 
Midland;  Denver  & Rio  Grande;  Great  North- 
ern; Missouri  Pacific;  Northern  Pacific;  Ore- 
gon & California;  Rio  Grande  Western; 
Southern  California;  Southern  Pacific;  St. 
Louis  & San  Francisco;  Texas  & Pacific,  and 
Union  Pacific.  The  territory  covered  by  this 
Association,  over  which  rates  are  made,  in- 
cludes, on  the  one  hand,  common  points  east  of 
the  97th  meridian  of  longitude  located  on 
roads  of  the  Association,  and  points  east  there- 
of on  roads  with  which  the  Association  has  an 
agreed  basis  for  dividing  rates,  and  on  the 
other  “Pacific  Coast  Terminals ” and  “ Inter- 
mediate Points.” 

The  Pacific  Coast  Terminals  are  the  fol- 
lowing: San  Francisco,  Sacramento,  Marys- 
ville, Stockton,  San  Jose,  Oakland  (16th  St.), 
Los  Angeles  and  San  Diego,  in  the  state  of 
California.  Portland,  East  Portland,  Albina 
and  Astoria  in  Oregon.  Tacoma,  Seattle,  Port 
Townsend,  Olympia,  Anacortes,  Fair  Haven, 
New  Whatcom,  Edmonds,  Everett,  Blaine 
and  Quartermaster  Harbor  in  Washington. 
Vancouver, Victoria,  Nanaimo,  Ladner’s  Land- 
ing and  New  Westminster  in  British  Colum- 
bia. 

Intermediate  points  are  described  in  the  tar- 
iffs of  the  Association  as  follows:  “ Interme- 

diate points  are  points  located  on  roads  of 
this  Association  on  direct  line  over  which 
traffic  passes  in  reaching  any  of  the  following 
“Terminals,”  viz: 

(1)  “San  Francisco,  Sacramento,  Marys- 
ville, Stockton,  San  Jose,  and  Oakland  (16th 
St.),  California,  when  routed  via  any  of  the 
lines  members  of  this  Association,  except  the 
Canadian  Pacific  Ry. ; 

(2)  Los  Angeles  and  San  Diego,  Cal.  when 
routed  via  any  of  the  lines  members  of  this 
Association,  except  the  Canadian  Pacific  Ry. 


the  Northern  Pacific  R.  R.  or  the  line  of  the 
Union  Pacific  System  via  Huntington  and 
East  Portland; 

(3)  Portland,  East  Portland  and  Albina, 
Ore.  when  routed  via  the  Canadian  Pacific 
Ry.  Northern  Pacific  R.  R.  or  Union  Pacific 
System;  and  via  Ogden,  Roseville  Junction, 
El  Paso,  Mojave,  and  the  Mt.  Shasta  route; 

(4)  Astoria,  Ore.  when  routed  via  the  Can- 
adian Pacific  Ry.  Northern  Pacific  R.  R.  or 
Union  Pacific  System  only;” 

(5)  “ Tacoma,  Seattle,  Port  Townsend, 
Olympia,  Anacortes,  Fair  Haven,  New  What- 
com, Edmonds,  Everett,  Blaine,  and  Quarter- 
master Harbor,  Wash.;  Victoria,  Nanaimo, 
and  Ladner’s  Landing,  B.  C.  only  when  routed 
via  the  Canadian  Pacific  Ry.  Northern  Pa- 
cific R.  R.  or  Union  Pacific  Ry.  and  steamer 
from  Portland,  Ore.” 

“(6)  Vancouver  and  New  Westminster,  B. 
C.  only  when  routed  via  the  Canadian  Pacific 
Ry.  or  Northern  Pacifie  R.  R.” 

The  region  between  the  97th  meridian  of 
longitude  and  the  Atlantic  seaboard  is  divided 
into  six  groups  or  territories,  as  follows: 
Missouri  River  Common  Points, 

Mississippi  River  Common  Points, 

Chicago — Milwaukee  and  Common  Points, 
Cincinnati — Detroit  and  Common  Points, 
Pittsburgh — Buffalo  and  Common  Points, 
New  York,  Boston,  Philadelphia,  Baltimore, 
and  points  common  with  each. 

The  tariffs  of  the  Association  give  detailed 
descriptions  of  the  boundaries  of  each  of  the 
above  mentioned  territories. 

Theoretically,  the  various  articles  of  traffic 
are  divided  into  ten  classes,  designated  by  the 
numerals,  1,  2,  8,  4,  5,  and  the  letters  A,  B,  C, 
D and  E;  and  each  class  ordinarily  has  a dif- 
ferent rate  between  the  same  points.  Upon 
all  classified  traffic  carried  under  the  tariffs  of 
the  Trans-Continental  Association  the  Western 
Classification  is  applied.  This  classification  is 
made  by  a committee  representing  the  lines 
leading  westward  from  Chicago  and  the  Mis- 
sissippi river,  and  governs  all  through  and  local 
traffic  on  such  lines;  but  upon  transcontinental 
business  its  application  is  extended  to  embrace 
shipments  originating  at  the  Atlantic  seaboard. 

The  following  table  shows  the  present  class 
rates  between  “ Pacific  Coast  Terminals”  and 
“ Intermediate  Points,”  and  the  six  territories 
above  described;  east  of  the  97th  meridian  of 
longitude.  These  rates  apply  in  both  direc- 
tions, and  there  have  been  no  material  changes 
in  them  since  September  1,  1888. 


Between 

“ Pacific  Coast  Terminals  ” 
and 

“ Intermediate  Points.” 

— and — 

Missouri  River  Com.  Pts. 

Mississippi  River  Com.  Pts. 

Chicago,  Milwaukee  & Com.  Pts. 
Cincinnati,  Detroit  & Com.  Pts. 
Pittsburgh,  Buffalo  & Com.  Pts. 

N.  Y.,  Bos.,  Phila.,  Balto.  & Com.  Pts. 
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1 2 
350  300 
370  320 
390  340 
395  345 
400  350 
420  370 


3 

4 

250 

200 

260 

205 

270 

210 

275 

215 

280 

220 

295 

230 

Classes. 

5 A 
175  175 
180  182 
185  190 
190  195 
195  195 
200  200 


B C 
155  125 
163  130 
170  135 
175  140 
175  140 
180  145 


D E 
110  100 
115  105 
120  110 
125  115 
125  115 
130  120 
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Spokane  is  an  “Intermediate  Point”  within 
the  definition  of  that  phrase  in  the  tariffs  of 
the  Association,  and  takes  the  same  class  rates 
as  the  above  mentioned  “ Terminals.” 

Rates  to  and  from  San  Francisco  via  Cana- 
dian Pacific  Railway  are  the  following  differ- 
entials lower  than  the  rates  shown  above: 
Classes. 


1 

St.  Paul  & Min- 

2 

3 

4 

5 

A 

B 

C D E 

neapolis 15 

Chi.-Mil.  & Com. 

• 12 

10 

10 

10 

8 

8 

7 

5 

5 

pts m 

Cinn.  — Det.  & 

141 

12 

10 

10 

8 

8 

7 

5 

5 

Com.  Pts 21 

Ptsb.  — Buff.  & 

17 

14 

11 

It 

9 

9 

7 

5 

5 

Com.  Pts 22 

N.  Y.,  Boston, 
Phila.,  Balto. 

18 

15 

12 

12 

10]  10.} 

8 

7 

5 

& Com.  Pts  -.  28 

24 

17 

14 

14 

12 

12 

8 

8 

5 

Besides  these  class  rates  there  are  a large 
number  of  special  commodity  rates  both  east 
and  west  bound.  The  commodity  rates  apply- 
ing west  bound,  however,  are  largely  in  excess 
of  those  applying  east  bound.  In  the  west 
bound  tariffs  as  now  printed  there  are  about 
three  pages  of  commodity  rates  applying  to 
both  “Pacific  Coast  Terminals”  and  “Inter- 
mediate Points,”  and  more  than  fifty  pages 
applying  to  “Terminal”  points  only.  The  lat- 
ter list  probably  includes  the  greater  portion 
of  articles  which  are  shipped  from  points  east 
of  the  97th  meridian  to  Pacific  coast  points. 
When  a commodity  rate  to  a “Terminal” 
point  plus  the  local  back  to  an  “Intermediate” 
point  makes  a lower  rate  than  the  straight 
“Intermediate”  rate,  the  combination  rate  ap- 
plies. 

The  rates  upon  classified  traffic  to  Pacific 
coast  points  are  the  maximum  rates  to  inter- 
mediate points. 

It  will  be  observed  that  the  roads  which  are 
members  of  the  Trans-Continental  Association 
extend  no  further  east  than  the  Mississippi 
river,  while  rates  are  published  by  the  Asso- 
ciation from  the  various  eastern  grouped  terri- 
tories described.  Under  the  present  plan  of 
co-operation  with  lines  east  of  the  Mississippi 
river,  tariffs  are  promulgated  by  the  Trans- 
continental Association  only  after  concurrence 
in  the  rates  by  the  lines  east  of  the  Mississippi 
through  their  associations,  under  which  ar- 
rangement the  eastern  lines  exact  certain  pro- 
portional rates  to  the  Mississippi  river. 

The  rates  from  St.  Paul  to  Spokane  are  made 
and  published  by  the  Northern  Pacific  Railroad. 
These  rates  are  progressive  until  a point  is 
reached  where  the  rate  is  found  to  be  as  high 


as  the  class  rate  to  Pacific  coast  terminals;  from 
such  point  to  the  coast  the  terminal  rate  is  ap- 
plied under  the  rule  that  the  rate  to  the  Paci- 
fic coast  shall  be  the  maximum  rate  to  inter- 
mediate points,  except  when  a commodity  rato 
to  a “terminal”  point  plus  the  local  back  to  an 
“intermediate”  point  under  the  classification 
produces  a lower  rate  than  the  straight  “inter- 
mediate” rate. 

As  the  tariffs  are  now  arranged  the  maxi- 
mum class  rate  is  reached  at  Athol.  Idaho, 
forty-two  miles  east  of  Spokane,  and  continued 
from  there  west  to  Portland,  a distance  of  586 
miles.  No  group  of  points  receiving  the  same 
rate  embracing  anything  like  so  great  a dis- 
tance is  observed  on  any  other  portion  of  the 
road.  The  next  largest  group,  West  End, 
Montana,  to  Garrison,  Montana,  inclusive, 
covers  only  160  miles. 

7.  The  class  rates  to  Spokane  on  the  several 
classes  of  freight  from  eastern  terminals  of  the 
Northern  Pacific  are  as  follows: 

Merchandise  in  cents  per  100  lbs. 

1 _2_  _B_  4 

850  300  250  200 

Special  carload  classes  in  cents  per  100  lbs. 
Fifth  Class  ABODE 
175  175  155  125  110  90 

Ail  stations  west  of  Spokane  to  and  includ- 
ing Portland,  via  Tacoma,  and  all  stations  on 
the  Spokane  and  Palouse  road,  are  grouped 
with  Spokane  and  charged  the  same  rates.  As 
a general  rule  commodity  rates  are  made  to 
terminal  points,  ar.d  classification  and  local 
rates  to  intermediate  points.  Ellensburgh 
freight  appears  to  be  billed  through  to  Tacoma 
and  returned  at  local  east  bound  rates. 

The  great  bulk  of  shipments  from  eastern 
points  to  Spokane  is  charged  the  class  rates 
above  given,  while  most  of  the  traffic  to  Port- 
land and  other  western  terminals  is  taken  at 
commodity  rates,  as  already  stated.  In  the 
printed  tariffs  Spokane  has  only  two  or  three 
pages  of  articles  bearing  commodity  rates 
against  upwards  of  fifty  pages  applying  to 
Portland. 

The  following  table  exhibits  the  class  rates 
and  distances  from  St.  Paul  to  the  various  sta- 
tions therein  named,  with  the  rates  per  ton  per 
mile  on  first  class  freight  to  each  such  station, 
from  which  may  be  seen  the  increased  rate  per 
hundred  pounds  compared  with  increased  dis- 
tance from  starting  point. 


Miles 
from 
St.  Paul. 

Stations. 

Rates 
per  ton 
per  mile 
1st  class. 

Per  hundred  pounds. 

1 

2 

3 

4 

5 

A 

B 

C 

D 

E 

231 

Hitterdal,  Minn 

06.57 

77 

65 

50 

39 

31 

31 

27 

23 

19 

15 

251 

Fargo,  N.  I)../. 

06.37 

80 

68 

52 

40 

32 

32 

28 

24 

20 

16 

486 

Sims,  N.  D. 

05.35 

130 

109 

90 

78 

66 

54 

48 

41 

37 

30 

744 

Miles  City,  Mont 

04.57 

170 

144 

124 

107 

94 

84 

74 

65 

57 

47 

1007 

Livingston,  Mont., 

04.66 

235 

205 

165 

140 

120 

105 

88 

78 

68 

58 

1130 

Helena,  Mont 

04.42 

250 

215 

175 

145 

125 

110 

92 

82 

72 

62 

1254 

Missoula,  Mont 

04.15 

260 

225 

185 

155 

135 

120 

102 

87 

77 

67 

1512 

Spokane,  Wash 

04.63 

350 

300 

250 

200 

175 

175 

155 

125 

110 

90 

2056 

Portland,  Oregon 

03.40 

350 

300 

250 

200 

175 

175 

155 

125 

no 

100 
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The  followiDg  deductions  from  this  table 
show  the  increase  in  first  class  rates  between 
different  points  at  substantially  equal  distances 
from  each  other  between  St.  Paul  and  Spo- 


kane. 


Hitterdal, 

Sims, 

Miles  City, 
Livingston, 
Missoula, 
Spokane, 


231  miles  from  St.  Paul,  77  cents. 
255  “ “ Hitterdal,  53  “ 

258  “ “ Sims,  40  “ 

263  “ “ Miles  City,  65  “ 

247  “ “ Livingston,  25  “ 

258  “ “ Missoula,  90  “ 


The  increase  on  the  other  nine  classes  is  in 


approximately  the  same  proportion. 

These  tables  show  an  extraordinary  increase 
from  Missoula  to  Spokane.  Figured  in  cents 
per  ton  per  mile,  the  increase  on  through 
freight  from  the  east  to  Spokane  and  Missoula 
respectively,  for  the  250  miles  east  of  each 
place,  is  approximately  as  follows : 


First  class 
Fifth  class 
Class  E, 


j Spokane,  7|  cents* 
{ Missoula,  2 “ 

( Spokane,  3i  “ 

\ Missoula,  “ 
j Spokane,  2 “ 

/ Missoula,  7 mills. 


The  rates  to  Spokane  and  Missoula  were 
originally  on  a similar  progressive  basis,  but 
upon  the  construction  of  the  Great  Northern 
road  to  Missoula  that  town  was  granted  a $2.60 
rate.  While  Missoula  has  proportionally  low- 
er rates  on  shipments  from  the  east,  its  rates 
from  San  Francisco  are  but  little  higher  than 
those  to  Spokane.  On  fifth  class  freight,  for 
instance,  rates  from  the  east  to  Spokane  are  40 
cents  higher  than  to  Missoula,  while  the  rates 
from  Portland  to  Missoula  are  only  ten  cents 
higher  than  to  Spokane.  The  highest  rate  on 
sugar  going  east  is  at  Spokane,  but  on  most 
other  articles  at  Miles  City,  Montana.  On 
cast  bound  freight,  Pacific  coast  products,  Mis- 
soula is  grouped  with  Spokane  on  certain  com- 
modity rates,  aud  on  classified  traffic  the  in- 
crease from  Spokane  to  Missoula  is  only  about 
one  third  the  increase  on  west  bound  freight 
from  Missoula  to  Spokane. 

The  rate  per  ton  per  mile,  St.  Paul  to  Spo- 
kane, on  each  of  the  ten  classes  is  approxi- 
mately as  follows:  1st,  4T(^  cents;  2d,  4 cents; 
3d,  3tsf  cents;  4th,  2/^  cents;  5th,  2t3q  cents; 
A,  2T3Tr  cents;  B,  2 cents;  C,  1 r7„  cents;  D,  1T5^ 
cents;  E,  ly3^  cents. 

The  average,  therefore,  of  the  first  five 
classes  is  about  3£  cents,  and  of  all  the  classes 
2£  cents.  Assuming  the  average  (commodity) 
rate  to  Portland  to  be  $1.50  per  100  lbs.  the 
average  rate  per  ton  per  mile  would  be  about 
lx\  cents.  On  this  assumption  the  rate  per 
ton  per  mile  from  the  east  to  Portland  is  less 
than  three  fifths  as  much  as  to  Spokane,  al- 
though the  distance  is  more  than  one  third 
greater.  And  if,  as  seems  to  be  the  fact,  most 
of  the  goods  shipped  are  in  the  first  five  classes, 
the  disparity  between  these  towns  is  still  more 
marked.  There  is  no  point  on'thejine  of  the 
4 Inter  S 


Northern  Pacific  where  west  bound  rates  are 
higher  than  to  Spokane;  consequently  western 
terminals  pay  no  more  than  Spokane  even  on 
articles  carried  at  classification  rates,  and  not- 
withstanding such  articles  may  not  be  adapted 
to  water  carriage  or  actually  subject  to  water 
competition. 

8.  The  freight  tonnage  carried  to  Spokane 
and  the  earnings  derived  therefrom,  compared 
with  corresponding  figures  relating  to  Port- 
land, Tacoma,  and  Seattle,  give  some  idea  of 
the  relative  revenues  obtained  at  these  towns 
respectively. 

The  following  statement  furnished  by  the 
Northern  Pacific  Company,  shows  tonnage  re- 
ceived and  earnings  therefrom  at  the  several 
stations  therein  named  for  the  year  ending 
June  30,  1890. 

Freight  Received. 

Station.  Tonnage.  Earnings. 

Spokane 182,018 $1,664,905.48 

Seattle  122,174  .. 1,216,494.42 

Tacoma. 534,219  1,859,645.86 

Portland.. 73,383  . 746,194.99 

Tonnage  given  in  tons  of  2,000  lbs. 

The  total  number  of  tons  handled  by  this 
company  during  the  same  year  was  3,569,969, 
and  the  total  freight  earnings,  $15,600,319.22. 

The  following  figures  are  for  the  eleven 
months  ending  May  31,  1891: 

Freigh  ^Received. 

Station.  Tonnage.  Earnings. 

Spokane 199,752,385 $ 970,091.60 

Seattle 295,642,502 1,261,959.17 

Tacoma 1,424,075,167. 2,068,119.82 

Portland 195,347,991 871,825.15 

Tonnage  given  in  pounds. 

The  freight  shipped  from  these  points  dur- 
ing the  same  periods  and  the  earnings  there- 
from appear  from  the  following  statements 
furnished  by  the  same  company: 

Freight  Forwarded. 

Station.  Tonnage.  Earnings. 

Spokane 48,809 $163,848.52 

Seattle 19,371  110,862.97 

Tacoma 84.404  457,789.44 

Portland  118,066  586,451.14 

Tonnage  given  in  tons  of  2,000  lbs. 

Freight  Forwarded. 

Station.  Tonnage.  Earnings. 

Spokane 92,602,738  $203,044.52 

Seattle.. 66,446,802 156,305.58 

Tacoma 192,247,775 509,847.16 

Portland  241,692,675  711,250.54 

Tonnage  given  in  pounds. 

The  foregoing  figures  include  all  the  busi- 
ness of  the  Northern  Pacific,  both  through  and 
local,  at  the  places  and  during  the  periods 
named,  but  the  division  of  that  business 
between  through  and  local  at  either  point 
cannot  be  determined  from  the  evidence. 
Of  the  aggregate  earnings  of  this  companjr 
from  its  whole  mileage,  about  26  per  cent  is 
received  at  terminal  and  74  per  cent  at  inter- 
mediate points.  Mr.  Hannaford,  the  General 
Traffic  Manager  of  this  road,  testified  in  sub- 
stance that  60,000  tons  a year  was  a moderate 
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estimate  of  the  traffic  to  Spokane  from  St. 
Paul  and  points  further  east,  but  the  tonnage 
of  such  traffic  to  Pacific  coast  terminals,  or 
either  of  them,  does  not  appear.  Neither  do 
the  proofs  show  how  the  through  shipments  to 
Spokane  are  divided  between  the  different 
classes  of  freight,  nor  the  relative  tonnage  of 
different  articles  taken  at  commodity  rates  to 
the  several  terminals.  There  may  be  some 
estimates  upon  these  points  but  no  accurate 
and  reliable  figures.  The  information,  how- 
ever, is  of  no  special  value.  The  main  ques- 
tion upon  this  branch  of  the  case  grows  out  of 
the  rates  themselves  in  connection  with  the 
distances  and  other  related  facts  which  dis- 
tinctly appear  and  are  wholly  undisputed. 

Since  the  completion  of  its  branch  line  from 
Pendleton,  the  Union  Pacific  has  secured  from 
ten  to  fifteen  per  cent  of  the  eastern  traffic  to 
Spokane,  and  probably  handles  about  one 
fourth  of  the  entire  tonnage  of  that  town.  It 
does  not  appear  to  be  in  a situation  to  do 
otherwise  than  meet  the  rates  made  by  the 
Northern  Pacific. 

The  tonnage  from  east  to  west  on  the  North- 
ern Pacific  is  much  greater  than  from  west  to 
east;  consequently  a large  number  of  empty 
cars  must  be  hauled  in  the  latter  direction. 
This  feature  of  the  business  seems  more  prom- 
inent in  respect  to  western  terminals  than 
points  in  eastern  Washington,  and  this  circum- 
stance may  have  some  bearing  on  the  relatively 
higher  rates  from  the  coast  to  Spokane  than  to_ 
Missoula  and  more  easterly  points. 

9.  As  already  explained  most  of  the  traffic 
to  Pacific  terminals  is  carried,  not  at  class  rates, 
but  at  special  commodity  rates.  The  difference 
between  the  class  rate  and  the  commodity  rate 
on  any  particular  article  is  easily  ascertainable 
from  the  tariffs,  and  the  difference  in  revenue 
can  be  determined  by  multiplying  the  tonnage 
actually  carried  to  terminal  and  intermediate 
points  respectively  by  the  respective  rates  to 
each.  This  difference  will  sufficiently  appear, 
without  entering  into  numerous  calculations, 
by  the  following  illustrations,  taken  at  random 
from  the  tariff  sheets,  and  showing  the  rates 
actually  charged  on  shipments  from  the  east  to 
the  several  points  named,  on  a number  of 
articles  of  general  consumption,  the  traffic  in 
which  is  presumably  large.  It  will  be  remem- 
bered that  Tacoma,  Seattle  and  other  terminal 
points  take  the  same  rate  as  Portland. 

Statement  showing  rate  per  100  lbs.  on  the  sev- 
eral commodities  named  from  St.  Paul  to  the 
points  given. 

Rates  to  Missoula,  Spokane  and  Genessee  are 
local  class  rates  of  the  Northern  Pacific  R. 
R.  from  St.  Paul. 

Rates  to  Ellensburgh  are  constructed  upon  a 
( ombination  of  the  commodity  rate  to  Port- 
land and  the  class  rate  Portland  to  Ellens- 
burgh . 
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Rates  to  Portland  are  the  commodity  rates  to 
“ Terminal”  points  as  per  Trans-Continental 
Association  Tariffs. 
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Canned  Goods,  C.  L. 

135 

175 

175 

162 

107 

3 

Coffee,  roasted,  L.  C.  L. 

185 

250 

250 

250 

176 

1 

Calicos,  etc.  L.  C.  L 

260 

350 

350 

294 

189 

2 

Crockery  and  Earthenware,  L. 

C.  L 

225 

300 

300 

212 

149 

5 

Iron  Bolts  and  Nuts,  C.  L._ 

135 

175 

175 

160 

105 

3 

Paper  Bags,  L.  C.  L.  

185 

250 

250 

224 

149 

5 

Stoves,  Ranges,  etc.  C.  L 

>135 

175 

175 

172 

117 

4 

Tin  Plate,  L.  C.  L. 

155 

200 

200 

196 

131 

A 

Farm  Wagons,  C.  L.  

120 

175 

175 

163 

113 

5 

Nails,  C.  L. 

i::r» 

175 

175 

154 

99 

1 

Table  Sauce,  L.  C.  L 

260 

350 

350 

276 

171 

2 

Twine  (Harvesting)  L.  C.  L 

225 

300 

300 

242 

149 

3 

Baking  Powder,  L.  C.  L. 

185 

250 

250 

246 

171 

1 

Brooms,  L.  C.  L . 

260 

35ti 

350 

294 

189 

4 

Candles,  C.  L. 

153 

200 

200 

172 

107 

2 

Cordage,  L.  C.  L 

225 

300 

300 

282 

189 

3 

Currants  (Dried)  L.  C.  L 

185 

250 

250 

230 

220 

1 

Ink,  in  glass,  L.  C.  L.  . 

260 

350 

350 

254 

140 

5 

Soap,  C.  L 

135 

175 

175 

154 

99 

5 

Syrups,  C.  L. 

135 

175 

175 

162 

107 

1 

Staple  Wooden  ware,  L.  C.  L 

260 

350 

350  294 

189 

1 

Bulky  Wooden  ware,  L.  C.  L 

260 

3501350  350 

270 

1 

Wooden  ware,  notions,  L.  C.  L._ 

260  350.3501287 

216 

These  examples,  it  is  believed,  fairly  char- 
acterize the  entire  list  of  commodities,  and 
indicate  the  general  relation  of  rates  between 
Spokane  and  the  other  points  named  in  the 
table.  A simple  computation  shows  that  the 
average  rate  per  100  pounds  on  the  twenty- 
three  articles  or  classes  of  merchandise  above 
mentioned  is  $2.60  to  Spokane  and  Genessee, 
$1.94  to  Missoula,  $2.29  to  Ellensburgh,  and 
$1.54  to  Portland.  Substantially  the  same 
results  would  doubtless  be  obtained  by  a more 
extended  comparison.  On  the  basis  of  these 
figures  the  rate  per  ton  per  mile  is  8 T4^  cents 
to  Spokane  as  against  1 y4^  cents  to  Portland. 
It  is  manifest  from  this  showing  that  numer- 
ous articles  of  common  consumption  which, 
are  produced  at  various  points  in  the  east  can 
be  laid  down  at  Portland,  Tacoma  or  Seattle 
so  much  cheaper  than  at  Spokane  that  the  lat- 
ter town  is  placed  at  constant  and  serious  dis- 
advantage. 

10.  We  also  find  in  a few  instances  differ- 
ences in  classification  which  favor  these 
terminal  points  irrespective  of  their  lower 
rates.  On  some  articles  car-load  rates  are 
made  to  Portland  when  no  car-load  rate  is 
given  to  Spokane.  In  such  a case  the  less 
than  car-load  rates  apply  to  Spokane  although 
the  shipment  is  in  car-load  quantities,  thus 
depriving  Spokane  of  the  advantage  of  Port- 
land’s car-load  rate.  The  privilege  of  ship- 
ping mixed  car-load  lots  at  car-load  rates  is 
also  allowed  to  Portland  when  the  same  priv- 
ilege is  denied  to  Spokane;  and  there  appear  to 
be  some  instances  in  which  the  car- load  rate  is 
granted  to  Portland  on  a shipment  of  15,000 
pounds,  but  not  accorded  to  Spokane  on  a 
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shipment  under  20,000  pounds.  The  virtual 
admission  of  the  defendents  that  such  dis- 
criminations are  unlawful,  and  their  avowed 
intention  of  correcting  all  inequalities  of  this 
description,  render  it  unnecessary  to  cite  ex- 
amples from  the  evidence  or  add  further 
statement  to  this  general  finding. 

11.  The  comparative  volume  of  eastern 
traffic  which  actually  reaches  these  Pacific 
terminals  by  water  cannot  with  entire  satis- 
faction be  determined  from  the  evidence. 
Special  facts  relating  to  particular  shipments 
might  be  multiplied  indefinitely,  but  their 
chief  value  would  consist  in  furnishing  in- 
stances of  ocean  carriage;  while  general  state- 
ments, though  leading  more  directly  to  correct 
conclusions,  would  doubtless  be  subject  to 
modifying  exceptions.  The  primary  question , 
however,  is  not  so  much  whether  rail  rates  to 
the  Pacific  are  lower  than  is  necessary  to  pre- 
vent water  carriers  from  doing  the  business, 
but  whether  in  fact  such  competition  exists  at 
these  'western  terminals  as  justifies  the  rail- 
roads in  maintaining  higher  rates  to  interme- 
diate points  than  are  accepted  by  them  for 
through  transportation.  In  other  words,  is 
the  dissimilarity  of  conditions  so  substantial 
and  unavoidable  that  the  greater  charge  for 
the  lesser  distance  may  be  lawfully  exacted? 
The  fundamental  fact  observed  in  this  con- 
nection is  that  all  of  these  three  towns,  Port- 
land, Tacoma  and  Seattle,  possess  the  natural 
advantages  of  seaport  location.  They  enjoy 
the  benefits  of  water  communication  with  the 
great  supply  markets  of  the  world.  The  op- 
portunity for  receiving  eastern  shipments  in- 
dependent of  the  rail  transportation  furnished 
by  the  defendants  is  constantly  Afforded  them. 
Through  the  navigable  waters  which  connect 
them  with  the  Pacific,  sea-going  vessels  of 
ample  size  can  bring  merchandise  from  all 
quarters  directly  to  their  docks.  In  the  nat- 
ure of  the  case  the  railroads  neither  have  nor 
canjhave  a monopoly  of  the  carrying  trade  to 
these  towns,  for  the  facilities  of  water  car- 
riage are  always  available  to  them.  Having 
the  choice  of  two  methods  they  can  employ 
the  one  which  on  the  whole  proves  most 
economical.  Under  these  circumstances  the 
railroads  must  necessarily  make  rates  low 
enough  to  secure  the  business  or  abandon  it  to 
rival  carriers  using  the  cheaper  modes  of  wat- 
er transportation.  Prior  to  the  construction 
of  the  trans-continental  lines  the  great  bulk 
of  eastern  merchandise  consumed  on  the  Pa- 
cific coast  was  conveyed  to  its  destination  in 
ocean  vessels  either  around  Cape  Horn  or  by 
the  Isthmus  of  Panama.  This  resulted  in  an 
established  commerce  by  those  routes  between 
Atlantic  and  Pacific  ports.  When  the  rail- 
roads were  built  they  were  able  to  participate 
in  this  trade  only  by  offering  rates  which,  all 
things  considered,  were  more  advantageous  to 
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shippers  than  those  afforded  by  the  water 
lines.  That  was  the  obvious  condition  upon 
which  they  could  engage  to  any  great  extent 
in  carrying  freight  to  the  Pacific  coast.  They 
had  the  alternative  of  making  rates  which 
would  attract  the  business  or  leaving  it  mainly 
to  the  ocean  carriers.  But  while  the  induce- 
ments held  out  by  the  railroads  have  given 
them  a large  portion  of  this  through  traffic, 
they  have  at  no  time  secured  it  all.  More  or 
less  has  always  gone  by  water,  and  a consider- 
able share  of  it  still  follows  the  ocean  routes 
notwithstanding  the  low  rates  offered  by  the 
overland  lines. 

The  extension  of  railroad  facilities  to  the 
Pacific  coast  caused  a large  addition  to  the 
population  west  of  the  Rocky  mountains,  and 
greatly  stimulated  the  demands  of  that  terri- 
tory for  eastern  products.  The  volume  of 
business  rapidly  increased  and  is  all  the  while 
enlarging.  The  railroads,  it  would  seem,  are 
amply  equipped  for  handling  the  entire  traffic, 
but  the  ocean  lines  have  not  been  discontinued. 
The  cheaper  cost  of  water  transportation  cannot 
be  wholly  overcome  by  the  [advantages  of  rail 
conveyance.  Under  the  existing  relation  be- 
tween land  and  water  rates  a certain  amount  of 
eastern  freight  will  continue  to  reach  the 
Pacific  coast  by  ocean  carriage,  and  the  con- 
stant opportunity  to  employ  that  mode  of  ship- 
ment is  an  unyielding  limitation  jjupon  [the 
through  charges  of  the  railroads. 

Nor  is  the  quantity  of  merchandise  which 
now  goes  by  water  to  these  western  terminals 
by  any  means  insignificant.  A line  of  steam- 
ships between  New  York  and  San  Francisco 
by  the  Isthmus  of  Panama  dispatches  a steamer 
of  large  tonnage  every  ten  days  and  has  done 
so  for  a number  of  years,  and  numerous  sail- 
ing vessels  take  cargoes  with  more  or  less  regu- 
larity from  Atlantic  and  foreign  ports  to  various 
distributing  points  on  the  Pacific  coast.  Sev- 
eral lines  of  steamers  run  from  San  Francisco 
to  Portland  and  Puget  Sound  ports,  one  of 
them  sending  a vessel  to  the  last  named  ports 
every  five  days,  and  two  others  every  ten  days. 
Between  August,  1888,  and  April,  1889,  nine- 
teen ships  with  merchandise  cleared  from  Newr 
York  for  San  Francisco  and  Portland,  and 
during  the  twelve  months  ending  in  May,  1891, 
eight  loaded  vessels  entered  the  port  of  Port- 
land sailing  directly  from  the  Atlantic  coast. 
Clipper  ships  also  make  more  or  less  frequent 
voyages  from  New  York  to  Puget  Sound  ports 
direct,  bringing  merchandise  of  various  kinds 
to  Tacoma  and  Seattle  in  competition  with  the 
overland  roads.  In  addition  to  these  are 
occasional  vessels  coming  to  those  ports  for 
return  cargoes  of  lumber,  wheat,  etc.  and 
willing  to  take  outgoing  freight  in  place  of 
ballast  at  almost  nominal  figures.  The  east- 
ern goods  conveyed  to  these  points  by  water 
are  mostly  of  the  coarser  and  cheaper  _ grades, 
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such  as  heavy  hardware,  groceries  and  com- 
modities of  a similar  character;  but  the}r 
include,  to  some  extent  at  least,  such  merchan- 
dise as  school  and  blank  books,  ink,  paper, 
certain  kinds  of  drugs,  foreign  crockery, 
notions,  and  many  other  articles  of  general 
consumption.  Part  of  this  traffic  comes  direct 
from  the  eastern  port  of  shipment,  and  part  of 
it  is  transshipped  at  San  Francisco.  In  the 
aggregate  it  is  quite  moderate  both  in  weight 
and  value  compared  with  the  rail  transporta- 
tion to  these  terminals,  probably  not  exceeding 
five  per  cent  of  the  total  tonnage.  The  aver- 
age time  required  for  a voyage  from  New 
York  around  Cape  Horn  to  Puget  Sound  ports 
is  approximately  five  months,  and  this  circum- 
stance alone  gives  an  enormous  advantage  to 
the  carrier  by  rail.  The  great  variation  in  the 
length  of  ocean  voyages,  uncertain  and  irregu- 
lar arrivals  of  sailing  vessels,  increased  liability 
to  loss  and  damage  while  in  transit,  cost  of 
marine  insurance  and  long  interval  between 
date  of  shipment  and  arrival,  with  consequent 
loss  of  interest  upon  the  purchase  price,  all 
operate  against  the  general  and  constant  use  of 
water  transportation  for  such  unusual  distances. 
Articles  of  a delicate  or  perishable  nature  will 
rarely  take  the  ocean  routes  when  any  oilier 
method  of  conveyance  is  obtainable,  while  the 
great  variety  of  goods  which  are  adapted  to  a 
particular  season  or  depend  upon  the  fluctu 
ations  of  fashion  will,  as  a matter  of  course, 
seek  the  speedier  movement  and  more  certain 
delivery  afforded  by  the  overland  lines.  In 
favor  of  the  ocean  routes,  however,  are  their 
constantly  lower  charges.  Rates  which  would 
be  ruinous  to  the  railroads  are  freely  offered  by 
their  competitors.  The  water  carriers  solicit 
traffic  for  transportation  from  the  Atlantic  sea- 
board to  Pacific  terminals  at  a cost  to  the  ship- 
per greatly  bolow  the  commodity  rates  of  these 
defendants.  Shipments  are  made  by  the  ocean 
lines  at  50  to  75  cents  per  hundred  on  many 
lines  of  goods,  and  the  average  water  rate  ap- 
pears to  be  not  more  than  half  the  rail  rate  to 
the  same  points  on  Ihe  Pacific  coast.  Freight  is 
sought  for  by  agents  of  the  water  lines  at  $10 
per  ton  from  New  York  to  Seattle,  and  it 
seems  to  have  been  carried  for  less  than  $9  per 
ton  by  steamer  to  Antwerp  and  thence  by  sail- 
ing vessel  to  Puget  Sound.*  Between  the 
lower  rates  offered  by  one  carrier  and  the 
greater  speed,  safety,  etc.,  afforded  by  the 
other,  the  shipper  can  choose  from  time  to  time 

*To  these  facts  which  are  established  by  the 
testimony  in  this  case,  it  may  not  be  improper  to 
add  that  information  subsequently  acquired  in 
other  proceedings  shows  a much  more  extensive 
use  of  water  transportation  and  much  lower  rates 
by  water  lines  than  are  indicated  by  the  foregoing1 
statements.  The  actual  course  of  business  at  the 
present  time  justifies  the  finding  that  water  trans- 
portation, of  merchandise  adapted  to  that  mode  of 
conveyance,  is  practically  available  for  shipments 
from  the  Atlantic  seaboard  to  the  Pacific  ter- 
minals. 
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as  interest  seems  to  dictate.  The  opportunity 
for  choice  between  competing  modes  of  trans- 
portation, permanently  enjoyed  by  these  ter- 
minal towns,  places  them  in  a very  different 
relation  to  the  railroads  than  intermediate 
points  not  favored  with  a similar  competition. 

The  investigation  of  this  case  satisfies  us, 
and  we  so  find,  that  under  existing  rates  for 
land  and  water  transportation  respectively,  the 
tendency  is  in  the  direction  of  increased  ship- 
ments by  the  ocean  routes.  This  is  due  in 
part  to  the  improved  facilities  and  diminished 
cost  of  water  carriage,  but  still  more  to  the  en- 
larged business  and  greater  financial  strength 
of  wholesale  dealers  on  the  Paci6c  coast.  As 
these  terminal  points  develop  and  their  trade 
becomes  more  assured  and  important,  the  in- 
crease of  capital  will  gradually  remove  tha 
necessity  for  quick  delivery  and  speedy  sales  of 
erstern  purchases,  while  competition  with  each 
other  will  more  and  more  compel  resort  to  the 
cheaper  modes  of  transportation. 

Between  the  lowest  charges  of  the  rail  car- 
riers and  the  rates  accepted  by  the  water  lines 
there  is  a wide  margin  in  favor  of  the  latter. 
So  long  as  this  margin  exceeds  the  items  of  in- 
terest, insurance  and  the  like,  the  ocean  routes 
will  attract  the  patronage  of  shippers  whose 
financial  condition  leaves  them  at  liberty  to 
select  the  cheapest  method  of  securing  their 
supplies.  While  the  rail  tariffs  in  question 
remain  so  much  above  the  water  rates,  it  may 
be  reasonably  expected  that  staple  goods  re- 
quired for  general  consumption  at  all  seasons 
of  the  year,  particularly  the  low-priced  and 
and  heavy  grades  in  which  the  traffic  is  ex 
tremely  large,  will,  so  far  as  they  are  fairly 
adapted  to  long  distance  transportation  by 
water,  very  largely  take  that  method  of  reach- 
ing their  destination. 

12.  The  commodity  rates  accepted  by  the 
defendants  on  shipments  to  their  western  ter- 
minals afford  them  a margin  of  profit  over  the 
cost  of  moving  the  t raffic.  Their  net  revenues 
are  increased  by  engaging  in  this  competitive 
business.  Measured  by  the  income  which 
these  roads  are  entitled  to  receive  upon  the 
large  outlay  required  for  their  construction, 
their  through  rates  are  not  remunerative. 
Their  entire  business  could  not  be  done  on  the 
same  basis  without  financial  disaster.  A cer- 
tain revenue  above  operating  expenses  is 
necessary  to  their  solvency  and  justified  by 
the  original  investment.  But  such  returns 
would  not  be  realized  if  they  were  compelled 
to  carry  freight  to  all  points  on  their  lines  at 
rates  proportioned  to  their  through  charges, 
nor  even  if  the  intermediate  rate  in  no  case 
exceeded  the  present  terminal  rate.  If  the  ex- 
isting intermediate  or  class  rates  should  be  en- 
forced on  all  shipments  to  the  Pacific,  a large 
portion  of  the  through  traffic  would  go  to  the 
ocean  carriers  and  the  railroads  be  mainly  con- 
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fined  to  the  business  of  their  local  and  interior 
points.  It  is  quite  suitable,  therefore,  for  the 
defendants  to  make  through  rates  which  en- 
able them  to  participate  in  this  competitive 
traffic,  provided  the  receipts  therefrom  clearly 
exceed  the  added  risk  and  expense  involved 
in  handling  the  business.  This  we  find  to  be 
the  general  fact  in  respect  of  the  through  rates 
in  question. 

Conclusions. 

From  the  foregoing  statement  of  our  views 
respecting  the  principal  questions  of  fact  in 
this  case,  it  follows  that  the  complainants’  pe- 
tition cannot  be  sustained  so  far  as  it  seeks  to 
enforce  the  general  rule  of  the  statute  prohib- 
iting the  greater  charge  for  the  lesser  distance. 
The  circumstances  and  conditions  under  which 
through  transportation  is  effected  over  the 
lines  of  the  Northern  Pacific  to  its  western 
terminals  are  substantially  different  from  those 
attending  like  transportation  to  Spokane,  such 
dissimilarity  consisting  in  the  competition  at 
these  terminal  points  of  carriers  not  subject  to 
the  Act.  To  what  extent  this  competition  is 
created  by  the  rates  made  and  tiaffic  secured 
by  the  Canadian  Pacific  road  does  not  very 
clearly  appear.  The  known  facts  concerning 
that  road,  however,  are  not  wanting  in  signifi- 
cance. It  is  a foreign  railroad,  chartered  and 
subsidized  by  a foreign  government  and  not 
directly  amenable  to  the  regulating  authority 
of  Congress.  It  extends  entirely  across  the 
continent  at  no  great  d stance  from  our  north- 
ern border,  and  is  so  located  and  connected 
with  domestic  lines  as  to  constitute  a promi- 
nent factor  in  all  questions  of  transportation 
between  the  eastern  and  western  sections  of 
the  United  States.  The  circumstance  that  this 
carrier  is  allowed  certain  differentials  by  agree- 
ment of  the  transcontinental  lines,  presum- 
ably with  the  view  of  insuring  stability  of 
rates,  plainly  indicates  its  power  to  divert  traf- 
fic from  the  American  lines  and  the  generally 
formidable  character  of  its  competition.  How 
far  the  rivalry  of  the  Canadian  Pacific  would 
excuse  the  defendants  in  making  lower  rates 
to  terminal  than  to  intermediate  points,  if  no 
water  comnetition  existed  at  those  terminals, 
we  do  not  undertake  to  determine.  Whatever 
opinion  might  be  formed  under  such  circum- 
stances, it  is  manifest  that  the  existing  situa- 
tion is  modified  in  a considerable  degree  by  the 
presence  of  this  foreign  railroad;  that  it  exer- 
cises a distinct  and  appreciable  influence  upon 
the  rates  in  question,  and  that  it  is  not  to  be 
disregarded  in  estimating  the  obligations  of 
the  defendants  to  the  various  localities  which 
they  serve.  In  saying  this,  however,  no  as- 
sumption is  implied  that  the  Canadian  Pacific 
™ad  is  not  subject  to  the  Act  to  Regulate 
Commerce,  as  to  this  competitive  traffic;  the 
observations  are  made  without  reference  to 
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that  question.  This  explana'ion  is  perhaps 
needful  as  nothing  is  intended  to  be  here 
stated  conflicting  in  any  respect  with  our  re- 
cent decision  in  the  Georgia  Railroad  Com- 
mission cases.  Trammell  v.  Clyde  SS.  Co. 
4 Inters.  Com.  Rep.  120. 

There  is  sharp  disagreement  between  the 
parties  both  as  to  the  kind  and  volume  of  ship- 
ments which  actually  reach  these  Pacific  ter- 
minals by  water,  and  as  to  the  necessary  effect 
of  water  carriage  and  water  rates  upon  the 
proper  adjustment  of  railroad  charges.  With- 
out reviewing  the  evidence  or  repeating  the 
findings  upon  that  issue,  we  are  constrained  to 
hold  that  water  competition  of  controlling 
force,  and  affecting  a variety  of  traffic  important 
in  character  and  amount,  act  ually  exists  at  these 
several  terminals,  and  that  such  competition, 
taken  in  connection  with  the  competitive  nosi- 
tion  and  attitude  of  the  Canadian  Pacific  road, 
justifies  the  defendants  in  accepting  less  com- 
pensation on  eastern  shipments  to  the  cities  of 
Portland,  Tacoma  and  Seattle  than  they  may 
lawfully  charge  on  like  shipments  to  the  inter- 
mediate city  of  Spokane.  The  conditions 
attending  transportation  to  the  interior  towns 
are  radically  different  with  respect  of  obtain- 
able rates  than  those  governing  like  transporta- 
tion to  the  Pacific  coast.  The  carrying  trade 
to  Spokane  is  monopolized  by  the  defendants, 
but  the  traffic  to  their  various  terminals  is 
subject  to  constant  and  controlling  competi- 
tion. The  ocean  lines  which  reach  these  ports 
furnish  independent  and  efficient  facilities  for 
the  carriage  of  eastern  merchandise,  and  offer 
their  services  at  rates  which  the  rail  carriers 
must  approximate  or  be  mainly  excluded  from 
participation  in  the  through  bu9i  ess.  Virtu- 
ally in  one  case  the  railroads  exact  “ what  the 
traffic  will  bear;”  in  the  other  they  must  carry 
for  what  they  can  get.  The  lower  charge  to 
competitive  poiats  is  fairly  excused  by  the 
necessities  of  the  case. 

While  this  conclusion  is  reached  without 
serious  difficulty,  we  have  the  impression  at 
the  same  time  that  some  of  the  commodity 
rates  under  which  traffic  is  taken  to  western 
terminals  are  lower  than  is  necessary  to  pre- 
vent water  lines  from  getting  the  business,  and 
that  commodity  rates  are  accorded  to  more  or 
less  articles  which  are  not  adapted  to  water 
transportation  and  therefore  not  subject  to 
water  competition.  The  only  justification  for 
a through  rate  less  than  the  intermediate  rate 
on  the  same  article  is  the  compulsion  of  the 
rail  carriers  to  accept  the  reduced  compensa- 
tion or  suffer  their  ocean  rivals  to  perform  the 
service.  Where  the  pressure  of  this  alternative 
is  not  felt  there  is  no  ground  upon  which  the 
lower  terminal  charge  can  be  excused.  Noth- 
ing but  the  stress  of  unavoidable  competition 
can  legalize  the  inequality  resulting  from 
higher  rates  for  shorter  than  for  longer  hauls. 
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It  is  evident,  therefore,  that  no  article  should 
be  carried  to  terminal  points  at  commodity 
rates,  which  if  the  class  rates  were  imposed, 
would  still  seek  rail  rather  than  water  trans- 
portation. Any  violation  of  this  rule  is  an  un- 
just discrimination  against  the  intermediate 
town  compelled  to  pay  the  higher  class  rate  on 
the  same  article.  Theoretically  it  would  be 
suitable  to  examine  the  entire  list  of  commodi- 
ties with  the  view  of  ascertaining  which  of 
them  in  fact  are  practically  adapted  to  ocean 
carriage,  and  to  restrict  the  defendants  in 
making  lower  terminal  rates  to  such  articles  as 
are  actually  subject  to  water  competition. 
Merchandise  which  would  usually  and  natur- 
ally go  by  the  overland  lines,  if  the  classified 
rates  were  enforced,  should  not  be  allowed  the 
more  favorable  tariffs  granted  to  strictly  com- 
petitive business.  If  that  principle  is  regarded 
the  discriminations  complained  of  will  be 
limited  to  traffic  fairly  capable  of  conveyance 
by  Cither  mode,  and  the  rates  in  question 
equitably  adjusted  to  the  different  conditions 
prevailing  at  terminal  and  intermediate  points. 
Moreover,  as  it  seems  to  us,  the  interests  of  the 
rail  carriers  themselves  would  be  promoted 
and  their  revenues  increased  by  adherence  to 
this  policy  in  regulating  their  charges.  But 
the  evidence  upon  this  subject  permits  no  such 
minute  analysis  of  the  situation  and  furnishes 
no  basis  for  such  detailed  directions.  Upon 
the  facts  before  us  we  can  do  little  more  than 
decide  the  general  question  involved  in  this 
phase  of  the  controversy  and  indicate  the  rule 
which,  under  that  decision,  should  be  rigidly 
applied  in  making  lower  rates  to  competitive 
terminals  than  may  lawfully  be  maintained  at 
shorter  distance  points  where  no  other  trans- 
portation is  available  than  that  furnished  by 
the  defendants.  The  principle  of  relative 
justice  will  not  be  observed  if  commodity 
tariffs  are  made  needlessly  low  to  prevent  traf- 
fic from  going  by  the  ocean  lines,  nor  if  ar- 
ticles not  really  subject  to  water  competition 
are  given  through  carriage  at  commodity  rates. 
Our  impression  that  this  rule  is  departed  from 
in  some  cases  may  be  erroneous,  but  even  if 
well  founded  the  correction  of  any  injustice  in 
this  direction  must  await  further  investigation 
of  the  facts  and  circumstances  relating  to  par- 
ticular articles  and  the  commodity  rates  at 
which  they  are  carried. 

It  should  be  understood,  therefore,  that 
nothing  contained  in  this  report  is  intended  to 
formally  approve  the  present  schedule  of  com- 
modity rates  to  Pacific  terminals  either  in  de- 
tail or  as  a whole.  We  sustain  the  general 
contention  of  the  defendants  that  competitive 
conditions  existing  at  these  terminals  justify  a 
departure  from  the  rule  which  prohibits  a 
higher  charge  for  a shorter  than  for  a longer 
haul,  but  we  pass  no  judgment  upon  the  ne- 
cessity or  propriety  of  any  particular  rate. 
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All  questions  of  that  character  are  reserved  for 
future  inquiry.  If  specific  cases  of  discrimina- 
tion against  interior  shippers  are  alleged  to 
result  from  these  commodity  rates,  either  be- 
cause some  article  receives  a rate  clearly  below 
the  necessities  of  competition,  or  because  the 
commodity  rate  is  applied  to  an  article  not 
actually  competitive,  the  Commission  will  be 
at  liberty  within  the  spirit  of  this  decision  to> 
investigate  any  complaint  of  that  nature  and 
make  such  correcting  order  as  the  facts  may 
require. 

Although  we  find  justification  for  the  de- 
fendants in  maintaining  higher  rates  on  ship- 
ments to  Spokane  than  they  accept  on  like- 
shipments  to  Portland  and  other  Pacific  ter- 
minals, we  are  at  the  same  time  clearly  con- 
vinced that  the  rates  now  in  force  from  St. 
Paul  and  eastern  points  to  Spokane  are  in 
themselves  unreasonable  and  should  be  consid- 
erably reduced.  The  conditions  of  water  and 
rail  competition  at  western  terminals  may  com- 
pel these  roads  to  make  through  rates  less  than 
those  justly  established  at  intermediate  places, 
but  the  intermediate  rate  must  itself  be  fair 
and  reasonable.  The  Spokane  rate  does  not 
meet  this  requirement;  we  are  satisfied'  that  it 
is  excessive.  It  discriminates  against  those- 
who  are  compelled  to  pay  it,  not  because 
lower  rates  are  granted  to  towns  at  greater 
distance  from  St.  Paul,  but  because  under  all 
the  circumstances  it  is  unreasonably  high;  and 
our  warrant  for  this  conclusion  is  found  in  the 
published  tariffs  and  long  continued  practices 
of  the  railroads  themselves.  In  connection 
with  other  carriers  they  have  promulgated  and 
for  years  maintained  certain  class  rates  on 
traffic  to  Pacific  terminals  which  are  identical 
with  their  rates  on  shipments  terminating  at 
Spokane.  Their  standing  proposition  is  to 
carry  at  these  class  rates  to  their  several  ter- 
minals regarded  as  noncompetitive  points;  Iu 
effect  they  say,  we  should  charge  these  class  i 
rates  and  no  more  for  transportation  of  all 
kinds  to  our  Pacific  terminals,  if  there  was  no 
competition  for  the  carrying  trade  to  those  \ 
points,  and  we  would  be  willing  in  the  absence 
of  such  competition  to  perform  the  service  for 
that  compensation.  This  is  equivalent  to  a 
declaration  on  their  part  that  the  class  rates 
afford  reasonable  and  adequate  remuneration 
for  hauling  traffic  to  the  Pacific  coast.  They 
profess  now  to  charge  the  class  rates  on  all 
articles  not  suited  to  water  carriage  and  for 
that  reason  not  subject  to  water  competition, 
and  they  excuse  the  lower  commodity  rates  on 
through  shipments  solely  on  the  ground  of 
such  competition.  They  must  be  deemed  to 
admit,  therefore,  that  only  the  present  class  | 
rates  would  be  expected  for  carrying  to  their  ! 
various  terminals  if  those  terminals  were  non-  ) 
competitive  points  under  similar  conditions  to  : 
those  existing  at  Spokane.  In  short  the  class 
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rate  is  concededly  fair  compensation  for 
through  carriage  to  the  Pacific.  But  if  the 
class  rate  is  reasonable  and  compensatory  for 
carrying  to  Portland,  must  not  the  same  rate 
for  carrying  only  to  Spokane  be  excessive  and 
unreasonable?  If  that  rate  sufficiently  re- 
wards the  carrier  for  the  greater  service,  is 
not  the  lesser  service  clearly  overpaid?  Bear- 
ing in  mind  the  great  difference  in  the  dis- 
tances of  these  towns  from  eastern  points,  and 
the  difficult  grades  over  the  intervening  Cas- 
cades, a rate  which  is  admitted  to  be  enough 
for  the  longer  haul  would  seem  little  less  than 
extortionate  for  the  shorter.  There  can  be 
no  justification  for  applying  the  same  tariffs 
to  places  so  far  apart  as  these,  with  a range  of 
mountains  between  them,  when  rates  are  made 
without  reference  to  competitive  conditions  at 
the  longer  distance  point.  The  scheme  of 
tariff  construction  by  which  uniform  charges 
are  made  to  all  points  between  the  eastern  line 
of  Washington  and  the  city  of  Portland,  a 
distance  of  more  than  five  hundred  and  sixty 
miles,  carries  on  its  face  the  presumption  of 
injustice.  A “blanket”  of  such  extraordinary 
dimensions  must  cover  a multitude  of  trans- 
portation sins. 

Moreover,  the  great  disparity  in  this  case 
between  through  and  intermediate  rates  tends 
strongly  to  prove  the  unreasonableness  of  the 
latter.  The  Northern  Pacific  would  not  be 
competing  for  terminal  business  at  these  low 
commodity  rates  if  they  did  not  yield  a margin 
of  profit  over  the  cost  of  performing  the  serv- 
ice. Granted  that  those  rates  applied  to  all  the 
traffic  of  this  company  would  not  produce  the 
revenue  to  which  it  is  entitled — and  we  have 
so  found — nevertheless  the  earnings  on  com- 
petitive business  exceed  the  additional  expense 
incurred  in  its  transportation.  Something,  the 
carrier  asserts,  is  made  on  this  traffic  over  the 
cost  of  “physical  movement.”  That  is  the  fact 
relied  upon  to  excuse  the  lower  rates  on 
through  shipments  and  constitutes  the  ground 
upon  which  the  policy  of  the  railroads  is  de- 
fended. But  if  it  is  profitable  even  to  that 
extent  to  carry  merchandise  of  every  grade 
2056  miles  to  Portland  at  an  average  compen- 
sation of  about  $30  per  ton,  must  there  not  be, 
in  the  broadest  sense,  an  unreasonable  profit 
in  taking  $52  a ton  for  carrying  the  same  mer- 
chandise to  Spokane  a distance  of  only  1512 
miles?  If  a rate  of  less  than  one  and  a half 
cents  per  ton  per  mile  yields  a desirable  margin 
over  the  bare  cost  of  moving  the  traffic,  may 
we  not  fairly  infer  that  a rate  of  nearly  three 
and  a half  cents  per  ton  per  mile  pays  an  un- 
warranted return  upon  the  whole  investment? 
The  difference  between  these  figures  is  too 
great  to  permit  the  lower  charge  to  be  justified 
by  the  rule  of  expediency  without  condemning 
the  higher  charge  by  the  rule  of  reasonable 
compensation.  The  fact  that  through  business 
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is  sought  at  these  terminal  rates  leaves  no 
doubt  in  our  minds  that  the  Spokane  rate  is 
excessive. 

This  conclusion  seems  quite  inevitable  when 
comparison  is  made  between  rates  to  Spokane 
and  rates  to  Missoula  and  points  further  east. 
The  distance  from  St.  Paul  to  Missoula  is  1254 
miles,  only  258  miles  less  than  to  Spokane,  yet 
the  difference  in  first  class  rates  is  ninety  cents 
per  hundred  pounds,  viz:  $3.50  to  Spokane 
and  $2.60  to  Missoula.  Rates  on  the  other 
classes  differ  in  about  the  same  proportion. 
From  every  point  of  view  the  Missoula  rate  is 
materially  lower  than  the  Spokane  rate,  and 
no  substantial  reason  appears  for  this  striking 
inequality.  The  increased  distance  to  Spokane 
is  about  20  per  cent  of  the  distance  to  Missoula, 
but  the  increase  in  rate  for  this  distance  is 
nearly  35  per  cent  of  the  Missoula  rate.  Under 
the  ordinary  and  suitable  rules  of  tariff  con- 
struction, rates  per  ton  per  mile  diminish  as 
distances  increase,  but  Spokane’s  rate  per  ton 
per  mile  is  considerably  greater  than  Mis- 
soula’s, as  great  in  fact  as  Livingston’s,  only 
two  thirds  the  distance  from  St.  Paul.  The 
increase  in  first  class  charges  from  Livingston 
to  Missoula  is  only  25  cents  per  hundred 
though  the  distance  is  nearly  as  great  as  from 
Missoula  to  Spokane.  The  increase  from  Miles 
City  to  Livingston,  a distance  of  263  miles,  is 
65  cents,  and  this  is  the  largest  increase  be- 
tween any  points  east  of  Missoula  at  similar 
distances  from  each  other.  In  brief  the  rates 
of  the  Northern  Pacific  are  built  up  much 
faster  from  Missoula  to  Spokane  than  on  any 
other  portion  of  its  line,  though  nothing  ap- 
pears in  the  way  of  more  expensive  construc- 
tion or  operation  between  these  points  to  ac- 
count for  the  relatively  greater  rates  charged 
for  the  longer  haul.  The  same  classification 
is  used  to  both  points,  and  the  only  variation 
from  the  comparative  figures  contained  in  the 
table  set  forth  in  the  findings  is  in  cases  where 
the  Trans- continental  Association  rate  through 
to  the  Pacific,  plus  the  local  rate  back  to 
Spokane,  makes  a less  rate  than  those  figures 
give  to  Spokane;  in  such  cases  the  lower  rate 
is  applied.  But  the  instances  must  be  quite 
rare  when  a combination  of  through  and  local 
rates  materially  improves  the  situation  of  the 
Spokane  jobber,  since  the  rates  to  all  points 
west  of  Spokane  are  subject  to  the  same  ex- 
ception, so  that  when  the  local  rate  back  is  used 
in  making  the  through  rate  to  Spokane  a still 
lower  local  is  used  in  making  the  through  rate 
to  the  points  west  of  that  town. 

The  rates  to  Spokane  and  Missoula  respect- 
ively might  be  compared  indefinitely  and 
from  every  standpoint,  without  finding  any 
ground  upon  w7hich  the  Spokane  rate  can  be 
upheld.  The  more  it  is  contrasted  with  the 
rates  which  Missoula  receives,  and  even  with 
those  granted  to  Livingston,  Miles  City  and 
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other  places,  the  more  indefensible  does  it  ap- 
pear.  Whatever  rule  is  applied  or  test  re- 
sorted to  confirms  the  belief  that  it  is  relatively 
and  inherently  unjust.  The  fact  that  more 
favorable  rates  have  long  been  accepted  by  the 
defendants  for  carrying  merchandise  to  these 
other  places,  where  the  general  conditions 
competitive  and  otherwise  are  substantially 
similar  to  those  existing  at  Spokane,  is  suffi- 
cient proof  that  the  transportation  charges  im- 
posed upon  the  latter  town  are  so  clearly  ex- 
cessive as  to  constitute  a violation  of  the  law 
which  requires  all  rates  to  be  fair  and  reason- 
able. 

The  amount  of  reduction  to  which  Spokane 
is  entitled  cannot  easily  be  determined.  There 
may  be  general  agreement  that  the  present 
tariff  is  too  high,  and  great  conflict  of  opinion 
as  to  how  much  it  should  be  reduced.  Any 
relieving  order  containing  definite  directions 
in  that  regard  must  be  more  or  less  arbitrary. 
Between  the  opposing  interests  of  the  defend- 
ants on  the  one  hand  and  the  Spokane  ship- 
pers on  the  other,  we  must  decide  as  fairly  as 
we  are  able  by  prescribing  for  this  locality 
such  maximum  rates  as  on  the  whole  best 
accord  with  our  judgment.  We  are  largely 
influenced  in  the  conclusions  we  have  reached 
by  the  classified  rates  which  the  railroads  have 
voluntarily  fixed  for  transportation  to  the  Pa- 
cific coast  and  by  the  measure  of  compensa- 
tion which,  with  equal  freedom,  they  have^so 
long  accepted  on  shipments  to  Missoula  and 
other  points  east  of  Spokane.  Between  the 
lower  schedule  to  the  latter  places  and  the  uni- 
form rates  now  extending  from  the  Idaho  line 
to  Portland,  there  must  be  an  intermediate 
scale  which  approximates  justice  to  both  ship- 
per and  carrier.  The  practical  basis  we  have 
decided  to  adopt  is  a percentage  reduction  from 
the  classified  rates  now  applied  equally  to 
Spokane  and  the  Pacific  coast;  our  conviction 
being  that  a fixed  relation  between  intermedi- 
ate rates  to  Spokane  and  class  rates  to  the  ter- 
minals is  the  most  equitable  theory  upon  which 
a re-adjustment  can  be  effected.  If  the  great 
bulk  of  terminal  traffic  was  governed  by  the 
class  rates  now  in  force,  so  that  those  rates 
measured  the  compensation  actually  received 
for  through  transportation,  we  should  have 
little  hesitation  in  holding  that  the  Spokane 
rate  should  not  be  much  below  ninety  per  cent 
of  the  class  rate  to  the  terminals.  But  in  point 
of  fact  comparatively  little  of  the  through  busi- 
ness pays  the  classified  rates;  the  main  volume 
of  rail  shipments  to  the  Pacific  takes  the  lower 
commodity  rates  made  necessary  by  water 
competition.  The  class  rates,  therefore,  are 
little  more  than  nominal  so  far  as  through 
traffic  is  concerned.  To  base  the  Spokane  re- 
duction solely  on  those  rates  is  to  assume  their 
reasonableness  for  through  transportation  if 
they  were  in  fact  obtained  on  a large  portion 
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of  the  business,  and  to  apply  a rule  which,  un- 
der existing  conditions,  would  not  insure  rela- 
tive justice  to  Spokane.  That  being  the  main 
purpose  to  be  kept  in  view,  we  cannot  over- 
look the  long  list  of  commodity  rates  which 
are  freely  accepted  for  carriage  to  terminal 
points,  because  those  rates  are  of  material  and 
unmistakable  value  in  determining  what  is 
just  compensation  for  the  shorter  haul.  Tak- 
ing into  account  the  respective  rates  actually 
established  at  terminal  and  intermediate 
points,  and  the  wide  difference  between  class 
and  commodity  rates  on  the  principal  articles 
to  which  they  are  applied,  a greater  reduction 
is  required  at  Spokane  than  its  distance  and 
location  would  warrant  if  the  class  rates  were 
in  fact  enforced  on  shipments  to  the  Pacific. 
We  must  have  regard  also,  in  seeking  the 
proper  differential  for  Spokane,  to  the  tariff 
rates  maintained  at  Missoula  and  points  fur- 
ther east  where  the  circumstances  and  condi- 
tions appear  to  be  substantially  the  same.  The 
result,  in  a word,  must  be  arrived  at  upon  an 
examination  of  the  entire  field  and  a survey  of 
the  whole  situation.  These  considerations 
lead  to  the  conclusion  that  the  Spokane  rate 
should  be  approximately  eighteen  per  cent  be- 
low the  rates  now  in  force  at  that  point,  and 
should  not  materially  exceed  eighty-two  per 
cent  of  the  present  class  rates  to  Pacific  ter- 
minals, the  latter  being  used  as  a convenient 
basis  for  fixing  the  reduction  at  Spokane. 
For  the  purpose  of  avoiding  fractions,  and  be- 
cause there  may  be  some  reason  why  the  re- 
duction in  first  class  rates  should  be  under 
rather  than  over  the  percentage  named,  the 
general  basis  may  be  so  far  modified  as  to  give 
the  following  figures,  as  a maximum  reason- 
able rate,  for  each  of  the  several  classes,  viz  : 
Class  1,  $2.90;  2,  $2.46;  3,  $2.05;  4,  $1.64;  5, 
$1.44;  A,  $1.44;  B,  $1.28;  C,  $1.02;  D,  $0.90: 
E,  $0.74. 

We  undertake  no  demonstration  of  the  exact 
correctness  of  this  conclusion.  We  take  into 
account  the  geographical  position  of  Spokane 
between  Missoula  on  the  east  and  Pacific 
points  on  the  west,  and  make  that  division  be- 
tween the  rates  now  applied  to  these  respective 
localities  which,  all  things  considered,  we 
deem  just  and  fair  to  Spokane  and  best  calcu- 
lated to  produce  equitable  results.  It  may  be 
that  the  practical  operation  of  these  rates  will 
disclose  the  propriety  of  some  alterations,  but 
that  can  be  determined  only  by  the  test  of  ex- 
perience, in  the  light  of  which  the  rates  can  be 
re-adjusted  upon  the  application  of  either 
party.  Our  idea  is  to  make  the  Spokane  rate 
a definite  percentage  of  the  class  rate  to  the 
Pacific,  and  we  have  fixed  the  relation  which, 
under  present  conditions,  is  most  in  harmony 
with  our  convictions.  In  case  the  class  rates 
to  western  terminals  are  reduced,  there  should 
be  a corresponding  reduction  in  rates  to 
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Spokane,  unless  such  reduction  should  greatly 
increase  the  volume  of  shipments  at  classified 
rates  to  Pacific  terminals,  in  which  case  the 
proper  relation  between  Spokane  and  the  ter- 
minals on  such  traffic  can  be  further  considered. 
This  ruling  will  not  apply  to  the  commodity 
rates  now  accorded  to  Spokane  nor  will  it  ex- 
cuse the  defendants  in  withdrawing  or  increas- 
ing such  commodity  rates. 

This  decision  will  apply  not  only  to  rates 
from  St.  Paul  and  other  eastern  terminals  of 
the  defendants,  but  is  intended  to  include  di- 
rections for  a proportionate  reduction  in  the 
grouped  rates  from  points  east  of  St.  Paul,  so 
far  as  they  are  applied  to  Spokane  traffic.  The 
railroads  which  join  with  the  defendants  in 
making  these  rates  were  not  made  parties  to 
to  this  proceeding ; but  the  case  will  be  re- 
opened, if  necessary,  for  the  purpose  of  bring- 
ing them  in,  to  the  end  that  all  carriers  affected 
may  be  bound  by  the  order  herein  unless  cause 
be  shown  for  a different  ruling. 

It  is  quite  apparent  that  a reduction  of 
Spokane  rates  in  compliance  with  this  decision 
will  require  some  modification  in  rates  to  short- 
er distance  points  to  avoid  infraction  of  the  long 
and  short  haul  clause  of  the  statute.  This  will 
especially  be  the  case  on  the  line  of  the  Union 
Pacific  between  Pendleton  and  Spokane,  to 
both  of  which  towns  the  rates  on  that  road  are 
the  same.  The  lines  of  the  defendants  in  this 
territory  are  practically  parallel,  the  Northern 
Pacific  reaching  Pendleton  through  Spokane, 
and  the  Union  Pacific  reaching  Spokane 
through  Pendleton  ; but  whatever  embarass- 
ment  may  result  from  this  situation  must  be 
met  in  the  first  instance  by  the  railroads  them- 
selves. 

The  contention  of  counsel  that  this  Commis- 
sion has  no  authority  over  the  rates  of  the 
Northern  Pacific  railroad,  by  reason  of  cer- 
tain provisions  in  its  charter,  has  already  been 
considered  in  another  proceeding  against  that 
company  where  the  same  defense  was  inter- 
posed. Raworth  v.  Northern  Pacific  R.  Co.  8 
Inters.  Com.  Rep.  857. 

The  opinion  of  the  Commission  in  that  case 
reviews  the  argument  by  which  this  claim  of 
immunity  is  supported,  and  rejects  the  prop- 
osition as  demonstrably  unsound.  The  ques- 
tion will  not  be  discussed  in  this  report  further 
than  to  add  a single  suggestion.  The  language 
mainly  relied  upon  to  sustain  the  position  is, 

. . and  they  (the  Board  of  Directors) 

shall  from  time  to  time  fix,  determine  and  reg- 
ulate the  fares,  tolls  and  charges  to  be  received 
and  paid  for  transportation  of  persons  and 
property  on  said  road  or  any  part  thereof.” 

Does  this  provision  add  anything  to  the  in- 
cidental and  essential  powers  which  are  inher- 
ent in  the  nature  of  such  a corporation  ? If 
this  express  declaration  were  omitted,  would 
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not  the  same  authority  exist  by  necessary 
implication  ? 

The  right  to  construct  and  operate  a rail 
road,  whether  acquired  under  general  laws  or 
by  special  enactment,  includes  and  carries  with 
it  the  implied  right  to  fix  and  collect  compen- 
sation for  its  services.  In  the  absence  of  stat- 
utory restrictions  there  is  no  limitation  upon 
this  authority  except  the  common  law  rule  of 
reasonable  charges.  It  seems  to  us,  therefore, 
that  the  charter  of  this  company  confers  no 
peculiar  or  exclusive  control  over  its  rates  and 
charges,  because,  in  the  absence  of  the  express 
authority  contained  in  the  paragraph  quoted, 
its  Board  of  Directors  would  have  the  same 
power  in  all  respects  that  they  now  possess  to 
“ fix,  determine  and  regulate  the  fares,  tolls 
and  charges  ” in  question.  We  adhere  to  the 
ruling  in  the  Raworth  case  and  hold  that  the 
Northern  Pacific  road,  notwithstanding  those 
provisions  in  its  charter,  is  subject  like  all 
other  interstate  carriers  to  the  authority  con- 
ferred by  Congress  in  the  Act  to  Regulate 
Commerce. 

There  are  some  features  of  the  case  more  or 
less  novel  and  interesting,  which  are  not  re- 
ferred to  in  this  opinion,  because  want  of  time 
and  the  necessary  length  of  our  report  confine 
the  discussion  to  questions  actually  decided. 
We  have  attempted  only  to  set  forth  the  mate- 
rial facts  upon  which  the  controversy  depends 
and  the  general  reasons  which  have  induced 
our  conclusions.  As  some  little  time  may  be 
required  for  a revision  of  tariffs  and  re-adjust- 
ment of  rates  in  conformity  with  this  decision, 
a reasonable  interval  will  be  allowed  for  that 
purpose.  Reducing  our  determination  to  the 
form  of  specific  directions,  the  order  of  the 
Commission  in  this  proceeding  is  stated  as 
follows : 

1.  The  defendants  herein,  by  reason  of  the 
competition  at  their  Pacific  terminals  of  car- 
riers not  subject  to  the  Act  to  Regulate  Com- 
merce, may  make  commodity  rates  on  com- 
petitive traffic  to  those  terminals  which  are 
less  than  their  rates  on  like  traffic  to  Spokane; 
but  such  commodity  rates  must  not  be  lower 
than  are  necessary  from  time  to  time  to  meet 
such  competition,  nor  allowed  in  any  case  on 
articles  not  actually  subject  thereto. 

2.  In  the  matter  of  car-load  rates,  mixed 
car-load  lots  at  car-load  rates,  minimum 
weight  of  shipments  entitled  to  car-load  rates, 
and  in  all  other  respects,  the  defendants  and 
each  of  them  will  furnish,  provide  and  allow 
the  same  privileges,  facilities  and  advantages 
on  shipments  to  Spokane  as  are  or  may  be  at 
any  time  furnished,  provided  or  allowed  on 
like  shipments  to  Portland  or  other  Pacific 
terminals. 

3.  On  or  before  the  first  day  of  January,  1893, 
the  defendants  in  this  case  and  each  of  them 
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will  prepare,  publish  and  put  in  effect  tariff 
rates  on  all  classified  traffic  from  their  eastern 
terminals  to  Spokane  which  shall  be  approxi- 
mately eighteen  per  cent  less  than  the  tariffs 
now  in  force  at  that  point,  and  shall  not  mate- 
rially exceed  eighty-two  per  cent  of  the  class 
rates  now  applied  both  to  Spokane  and  the 
Pacific  terminals;  and  thereafter  the  defend- 
ants will  not,  nor  will  either  of  them,  charge, 
collect  or  receive  for  transportation  from  their 
eastern  terminals  to  Spokane  a greater  sum  or 
amount  than  the  rates  fixed  and  prescribed  by 
such  reduced  tariffs. 

The  following  named  rates  on  each  of  the 
ten  classes  respectively  shall  be  deemed  a com- 
pliance with  this  requirement,  viz:  Class  1, 
$2.90;  2,  $2.46;  3,  $2.05;  4,  $1.64;  5,  $1.44; 
A,  $1.44;  B,  $1.28;  C,  $1.02;  D,  $0.90;  E, 
$0.74. 

In  case  of  any  reduction  in  class  rates  to  Pa- 


cific terminals  a further  and  corresponding  re- 
duction will  be  made  on  like  shipments  to 
Spokane  except  as  provided  in  the  foregoing 
opinion. 

This  order  will  apply  not  only  to  rates  from 
St.  Paul  and  other  eastern  terminals  of  the 
defendants,  but  is  intended  to  include  direc- 
tions for  a corresponding  reduction  in  the 
grouped  rates  from  points  east  of  St.  Paul  so 
far  as  they  are  applied  to  Spokane  traffic.  As 
the  railroads  which  join  with  the  defendants 
in  making  these  rates  have  not  been  made  par- 
ties to  this  proceeding,  the  case  will  be  re- 
opened, if  necessary,  for  the  purpose  of  bring- 
ing them  in,  to  the  end  that  all  carriers  affected 
may  be  bound  by  this  order  unless  cause  be 
shown  for  a different  ruling. 

In  this  report  and  opinion  all  the  Commis- 
sioners concur. 


MAINE  SUPREME  JUDICIAL  COURT. 


ANTHONY  A.  LAFARIER 

v. 

GRAND  TRUNK  R,  CO. 


A state  statute  making  railroad  tickets  good  for  six 
years  and  giving  the  holder  of  one  the  right  to 
stop  off  at  as  many  stopping  places  as  he  pleases, 
before  reaching  his  destination, cannot,  in  view  of 
the  power  of  Congress  over  commerce,  be  applied 


contrary  to  their  terms  to  tickets  sold  beyond  the 
limits  of  the  state  and  entitling  their  holders  to 
passage  from  a point  in  a foreign  state  or  coun- 
try to  one  in  the  state  which  enacted  the  stat- 
ute. 


Decided  February  4,  1892. 
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I EXCEPTIONS  by  plaintiff  to  rulings  of  the 
U Supreme  Judicial  Court  for  Oxford  County 
made  during  the  trial  of  an  action  brought  to 
recover  damages  for  the  alleged  wrongful 
ejection  of  plaintiff  from  defendant’s  train, 
which  resulted  in  a verdict  in  favor  of  defend- 
ant Overruled. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  L.  Wright,  for  plaintiff: 

No  railroad  company  shall  limit  the  right  of 
a ticket  holder  to  any  given  train;  but  such 
ticket  holder  may  travel  on  any  train,  whether 
regular  or  express,  and  may  stop  at  any  of  the 
stations  along  the  line  of  the  road,  at  which 
such  train  stops;  and  such  ticket  shall  be  good 
for  a passage  as  above  for  six  years  from  the 
day  it  was  first  used;  provided,  that  railroad 
companies  may  sell  excursion,  return,  or  other 
special  tickets  at  less  than  the  regular  rates  of 

Note.— For  notes  on  the  power  of  states  to  make 
regulations  affecting  interstate  commerce,  see  Peo- 
ple v.  Budd  (N.  Y.)  5 L.  R.  A.  559;  Norfolk  & W.  R. 
Co.  v.  State  (Va.)  13  L.  R.  A.  107;  Bangor  v.  Smith 
(Me.)  13  L.  R.  A.  686. 
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fare,  to  be  used  only  as  provided  on  the  \ 
ticket.  j 

Me.  Rev.  Stat.  chap.  51,  § 44. 

Section  45  of  chap.  51,  Me.  Rev.  Stat.  pro-  j 
vides  that  “any  ticket  or  check  given  in  ex- 
change for  the  unused  portion  of  a partially 
used  ticket,  continues  in  force  for  the  full 
term  of  the  original  ticket.” 

This  statute  is  obligatory  upon  this  defend- 
ant corporation;  “and  it  is  its  duty,  when  do- 
ing business  in  this  state,  to  conform  to  it.” 
Dryden  v.  Grand  Trunk  M.  Co.  of  Canada, 

60  Me.  519. 

While  the  law  of  Canada  where  the  ticket 
was  purchased,  in  the  absence  of  proof  is  sup- 
posed to  be  the  common  law,  as  determined  in 
Carpenter  v.  Grand  Trunk  R.  Co.,  72  Me.  388, 

39  Am.  Rep.  340,  yet,  when  the  plaintiff  got 
within  the  territorial  limits  of  this  state,  he 


For  note  on  power  of  Congress  to  regulate  inter- 
state commerce,  see  State  v.  Indiana  & O.  Oil,  Gas 
& Min.  Co.  (Ind.)  6 L.  R.  A.  579.  See  also  the  recent 
case  of  Bagg  v.  Wilmington,  C.  & A.  R.  Co.  (N.  C.) 
14  L.  R.  A.  596. 
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was  entitled  to  be  conveyed  upon  his  ticket  or 
^heck  according  to  the  law  of  Maine.  And 
while  using  this  ticket  within  this  state  all  lim- 
itations thereon  were  inoperative,  by  force  of 
the  statute. 

Mr.  A.  A.  Strout  for  defendant. 

Peters,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  purchased  a ticket  for  a passage 
-on  defendant’s  road  from  Somerset,  in  the  do- 
minion of  Canada,  to  Portland,  in  this  state, 
the  ticket  reading  thus: 

“Issued  by  Grand  Trunk  Railway.  Good 
for  one  second-class  passage  within  five  days 
from  date.  Not  good  to  stop  over.  Not 
transferable.  From  Somerset  to  Portland. 
Conductors  will  collect  or  exchange  this  ticket 
for  check  ‘Z.’  L.  S.  6.  Series  B.  J.  Hick- 
son, General  Manager.” 

While  on  the  route,  before  passing  out  of 
Canada,  the  conductor  took  up  the  ticket,  and 
gave  the  plaintiff  a check,  which  represented 
the  same  contract  that  the  ticket  did, — a mat- 
ter well  understood  by  the  plaintiff,  who  had 
been  a frequent  traveler  on  the  road.  The 
ticket  was  purchased  at  a cheaper  rate  than 
stop-off  tickets  were  sold.  The  plaintiff  passed 
on  his  ticket  to  Paris,  in  this  state,  where  he 
stopped  off  for  two  months.  At  the  end  of 
that  time  he  undertook  to  resume  his  passage 
for  Portland,  when,  refusing  to  pay  any  fare, 
he  was  ejected  from  the  train  by  the  conduct- 
or, for  which  act  he  sues  the  road.  The  case 
turns  wholly  upon  the  question  whether  our 
statute,  which  makes  railroad  tickets  good  for 
six  years,  with  the  right  of  the  holder  to  stop 
off  at  as  many  stopping  places  as  he  pleases, 
can  constitutionally  be  made  to  apply  to  a ticket 
sold  by  the  Grand  Trunk  Railway  Company 
for  a continuous  passage  from  a place  in  Can- 
ada to  a place  in  Maine,  so  that  the  holder  can 
rightfully  stop  off  on  such  ticket,  and  after- 
wards pursue  the  passage  at  any  time  during 
the  period  named  while  within  the  limits  of 
this  state.  We  think  the  statute,  if  to  be  ap- 
plied to  a case  like  the  present,  is  amenable  to 
the  objection  of  unconstitutionality  as  an  in- 
terference with  both  interstate  and  foreign 
-commerce. 

We  regard  the  question  as  virtually  deter- 
mined by  the  case  of  Carpenter  v.  Grand  Trunk 
R.  Co .,  72  Me.  388,  39  Am.  Rep.  340,  although 
there  is  some  difference  between  that  case  and 
this.  In  that  the  ticket  was  purchased  for  a 
passage  from  Portland  to  Montreal,  and  the 
passenger  was  put  off  in  Canada,  while  ip  this 
case  the  ticket  was  for  a passage  from  a place 
in  Canada  to  Portland,  and  the  passenger  was 
put  off  in  this  state.  The  act  of  the  company 
in  that  case  was  decided  to  be  justifiable.  It 
is  difficult,  however,  to  appreciate  any  differ- 
ence of  principle  in  the  two  cases.  It  seems 
inconsistent  that  a ticket  for  a continuous  pas- 
sage should  be  binding  while  going  one  way, 
but  not  the  other;  or  rather,  perhaps,  that 
either  contract  should  be  valid  while  the  pas- 
senger is  riding  in  Canada,  and  not  valid  while 
upon  the  soil  of  Maine.  Such  apparent  incon- 
gruity is  avoidable  by  construing  the  statute  as 
applying  to  contracts  for  passage  to  be  per- 
formed wholly  within  the  state,  and  not  to 
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contracts  performable  partly  within  and  partly 
without  the  state. 

The  plaintiff  places  great  reliance  upon  the 
case  of  Dryden  v.  Grand  Trunk  R.  Co.  of  Can- 
ada, 60  Me.  512,  a case  much  like  the  present, 
where  the  statute  in  question  was  held  to  be 
valid.  But  that  was  many  years  ago,  and  the 
point  now  presented  was  not  even  intimated  to 
the  court.  No  thought  was  taken  of  it.  Ques- 
tions of  interstate  commerce  have  grown  to  an 
immense  national  importance  since  the  time  of 
that  decision. 

It  is  now  well  settled  that  the  principles  of 
foreign  or  interstate  commerce  apply  to  persons 
as  well  as  to  property, — to  passengers  as  to 
freight;  also  that  the  power  of  the  nation  is 
paramount  to  that  of  the  state  on  ®ich  ques- 
tions. And,  if  Congress  does  not  exercise  its 
power  upon  any  subject  of  commerce,  still 
the  state  cannot  interfere  with  it,  if  it  be  of  a 
national  rather  than  of  a local  character,  or 
admits  of  a uniform  system  of  regulation 
The  powers  of  Congress  in  such  case  are  ex- 
clusive. If  Congress  does  not  legislate,  the 
presumption  is  that  legislation  is  not  deemed 
necessary.  No  legislation  may  be  the  best 
legislation.  Not  only  is  there  a constitutional 
prohibition  against  state  interference,  but  there 
is  now  a congressional  prohibition  as  well,  ex- 
pressed by'  the  Interstate  Commerce  Act  of 
1887,  which  intrusts  to  a judicial  commission 
the  decision  of  many  questions  concerning  car- 
riage between  states,  or  states  and  adjacent 
foreign  countries. 

These  principles  apply  closely  to  the  case  in 
hand.  The  ticket  in  this  instance  entitled  its 
bearer  to  a passage  from  a place  in  a foreign 
country',  through  portions  of  the  states  of  Ver- 
mont and  New  Hampshire,  into  and  across  the 
state  of  Maine.  Each  state  might  have  a pol- 
icy of  its  own,  and  Canada  another,  affecting 
the  contract  between  the  railroad  and  the  pas- 
senger, conflicting  with  one  another.  It  would 
be  even  a more  awkward  result  should  there 
be  conflicting  state  policies  as  to  the  carriage 
of  freight  as  well  as  passengers.  To  be  sure, 
the  state  of  Maine  does  not  undertake  to  regu- 
late the  contract  beyond  the  limits  of  the  state, 
but  the  trouble  is  that  interference  within  the 
state  in  a case  like  this  has  the  effect  of  inter- 
ference without.  There  should  be  some  uni- 
form rule  established  by  each  railroad  for  it- 
self, or  by  Congress  or  the  interstate  commis- 
sion for  all  roads.  As  said  before,  the  absence 
of  Federal  regulation  is  the  best  evidence  that 
the  management  of  such  interstate  carriage 
should  be  left  free.  The  omission  of  regula- 
tions is  of  itself  a regulation.  It  is  enough 
that  the  subject-matter  is  susceptible  of  man- 
agement through  some  uniform  plan  or  system. 
See  2 Redfield,  Railroads  (6th  ed.)  pp.  505,  513, 
notes  and  cases. 

Nor  can  such  an  application  of  the  statute 
as  the  plaintiff  insists  upon  be  justified  upon 
the  ground  that  it  is  an  exercise  of  a portion  of 
the  police  power  of  the  state.  A right  con- 
ferred or  protected  by  the  Federal  Constitution 
cannot  be  overthrown  or  impaired  by  any  au- 
thority derived  from  the  police  power.  1 Dill. 
Mun.  Corp.  (3d  ed.)  § 142,  and  citations.  Con- 
gress can  best  exercise  its  own  police  power  on 
national  subjects.  In  the  matter  under  present 
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discussion,  the  three  states  interested  might 
exercise  such  power  differently,  and  undertake 
to  enforce  their  contradictory  policies  with 
penalties,  thus  placing  the  road  in  an  uncom- 
fortable predicament.  Whatever  different 
views  may  be  entertained  as  to  the  power  of 
Congress  to  supersede  the  action  of  a state  in 
some  particular  applications  of  the  principle  of 
police  power,  no  court  has  gone  to  such  an 
extreme  as  to  pretend  that  a state  can,  in  the  I 
abused  name  of  police  power,  intermeddle  with 
the  affairs  of  interstate  carriage  to  the  extent 
that  the  statute  in  question  would  if  literally 
construed.  It  relates  to  no  matter  of  life  or 
health  or  morals;  but  it  imposes  burdens,  and 
affects  or  alters  contracts. 

Speakiq^  of  the  power  vested  in  Congress 
over  foreign  and  interstate  commerce,  in  Welton 
v.  Missouri,  91  U.  S.  275,  28  L.  ed.  347,  Mr. 
Justice  Field  said,  ‘‘The  power  is  unlimited.” 
That  case  declared  a state  license  act  void  which 
imposed  a tax  for  vending  from  place  to  place 
goods  manufactured  in  another  state.  Chief 
Justice  Waite,  in  speaking  on  the  same  subject 
in  Pensacola  Teleg.  Co.  v.  Western  U.  Teleg.  Co. 
96  U.  S.  1,  24  L.  ed.  708,  says:  “The  powers 

thus  granted  keep  pace  with  the  progress  of 
the  country,  and  adapt  themselves  to  the  new 
developments  of  time  and  circumstances.  They 
extend  from  the  horse  and  its  rider  to  the  stage 
coach,  from  the  sailing  vessel  to  the  steamboat, 
from  the  coach  and  the  steamboat  to  the  rail- 
road, and  from  the  railroad  to  the  telegraph, 
as  these  new  agencies  are  successively  brought 


into  use  to  meet  the  demand  of  increasing  pop- 
ulation and  wealth.”  In  that  case  a tax  levied 
upon  interstate  telegraphic  business  by  virtue 
of  a state  enactment  was  held  to  be  void.  In 
State  Freight  Tax  Case , 82  U.  S.  15  Wall.  232, 
21  L.  ed.  146,  a statute  of  Pennsylvania  was 
held  void  which  provided  for  taxing  a railroad 
corporation  upon  its  receipts  from  interstate 
traffic.  The  case  of  Hannibal  & St.  J.  R.  Co. 
v.  Husen,  95  U.  S.  465,  24  L.  ed.  527,  is  to  the 
same  effect.  So  is  the  case  of  Hall  v.  He  Cuirr 
95  U.  S.  485,  24  L.  ed.  547,  upon  the  strength 
of  which  the  opinion  in  the  case  of  Carpenter 
v.  Grand  Trunk  R.  Co.  72  Me.  388,  39  Am. 
Rep.  340,  largely  depended. 

There  are  numerous  other  decisions  by  the 
Federal  supreme  court  and  also  many  decisions 
by  state  courts,  to  the  effect  that  state  legisla- 
tion is  not  allowable  which  imposes  burdens  or 
restraint  upon  interstate  commerce,  but  they 
are  not  better  illustrations  of  the  doctrine  than 
the  cases  cited.  The  only  exceptions  are  cases 
which  allow  of  acts  of  legislation  that  are  de- 
signed to  obtain  from  railroads  a reasonable 
and  just  taxation.  The  principle  of  the  above 
cases  and  of  all  similar  cases  is  the  principle  of 
the  present  case.  Here  no  taxes  wTere  sought 
for.  But  a burden  is  imposed,  a meddlesome- 
interference  and  restraint,  which  the  railroad 
corporation  is  not  obliged  to  endure. 

Exceptions  overruled. 

Walton,  Virgin,  Emory,  Foster,  and. 
Haskell,  JJ .,  concurred. 


ALABAMA  SUPREME  COURT. 

^2 ; 

MOBILE  & OHIO  R.  CO.  Appt. 
v. 

H.  C.  DISMUKES. 


1.  A state  statute  regulating  the  rights  of  car- 
riers and  declaring  what  rates  shall  be  regarded 
as  extortionate  does  not  apply  to  the  case  of  in- 
terstate shipments. 

2.  A contract  with  a carrier  for  rates  less 
than  those  on  its  schedule,  and  which  is. 


therefore,  unlawful  as  to  the  carrier  because  in 
violation  of  the  Interstate  Commerce  Law,  may 
nevertheless  be  enforced  by  the  shipper  if  he  had 
no  knowledge  that  the  schedule  rate  was  higher 
than  that  given  him. 


Decided  November  27,1891/ 


Note  .—Belief  to  less  guilty  party  to  illegal  contract. 

Unless  the  parties  are  in  pari  delicto  as  well  as 
particeps  criminis  the  courts,  although  the  contract 
be  illegal,  will  afford  relief,  where  equity  requires 
it,  to  the  more  innocent  party  whether  it  has  been 
executed  or  not.  Tracy  v.  Talmage,  14  N.  Y.  181,  6 7 
Am.  Dec.  132. 

In  equity  as  between  the  parties  the  general 
maxim  of  pari  delicto  does  not  always  prevail;  cir- 
cumstances in  the  particular  case  often  form  ex- 
ceptions and  when  it  is  necessary  relief  will  be 
granted.  Bellamy  v.  Bellamy,  6 Fla.  62. 

“Where  the  parties  to  a contract  against  public 
policy,  or  illegal,  are  not  in  pari  delicto  (and  they  are 
not  always  so),  and  where  public  policy  is  consider- 
ed as  advanced  by  allowing  either,  or  at  least  the 
most  excusable  of  the  two,  to  sue  for  relief  against 
the  transaction,  relief  is  given  to  him,  as  we  know 
from  various  authorities.”  Reynell  v.  Sprye,  1 De 
Gr.  M.  & G.  66U-679,  Knight-Bruce,  J. 
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The  rule  of  law  governing  the  decision  of  the 
main  case  is  admirably  expressed  by  Mr.  Bishop: 
“If,  as  in  some  special  cases,  it  happens,  the  con- 
tract was  unlawful  in  one  of  the  parties  only,  the 
other  may  recover  back  what  he  has  paid  under  it; 
and  this  principle  is  sometimes  even  carried  to  the 
extent  that  if  both  are  in  fault,  yet  not  equally  so, 
and  especially  if  the  one  more  in  the  wrong  has 
taken  any  unconscientious  advantage  of  the  other, 
the  more  culpable  party  may  be  compelled  to  re- 
fund what  the  less  culpable  has  paid.”  Bishop, 
Cont.  §§  628,  629,  citing  Tracy  v.  Talmage,  supra ; 
Curtiss  v.  Leavitt,  15  N.  Y.  9;  Smith  v.  Bromley,  2 
Dougl.695,  note;  Worcester  v.  Baton,  11  Mass.  368,376. 

In  the  case  of  Lowell  v.  Boston  & L.  R.  Corp.  23 
Pick.  24,  where  the  objection  was  raised  that  the 
parties  were  particeps  criminis , it  was  said:  “In  re- 
spect to  oifenses,  in  which  is  involved  any  moral 
delinquency  or  turpitude,  all  parties  are  deemed 
equally  guilty,  and  courts  will  not  inquire  into* 
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APPEAL  by  defendant  from  a judgment  of 
the  Circuit  Court  for  Mobile  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  alleged  conversion  of 
certain  goods  which  had  been  delivered  to 
defendant  for  transportation.  Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 
Mr.  E.  L.  Russell  for  appellant. 

Mr.  Shelton  Sims  for  appellee. 

McClellan,  J.,  delivered  the  opinion  of  the 
court: 

A statute  of  this  state  (Code,  § 1159)  provides 
that  “any  person  or  corporation  engaged  in 
the  business  of  transporting  passengers  or 
freights  over  any  railroad  in  this  state  who 
shall  exact  and  receive  more  than  just  compen- 
sation therefor,  or  demands  more  than  the  rates 
specified  in  any  bill  of  lading  issued  for  such 
freights,  ...  is  guilty  of  extortion,  and 
is  liable  to  the  party  injured  in  double  the  dam- 
ages sustained,”  etc.  The  Act  of  Congress, 
known  as  the  “Interstate  Commerce  Law,”  of 
February  4, 1887,  as  amended  by  acts  approved 
March  2,  1889,  makes  it  unlawful  for  any  com 
mon  carrier  to  issue  bills  of  lading  at  rates,  or  to 
demand  or  receive  freight  charges  variant  from 
the  rates,  established  and  published  as  therein 
prescribed,  and  filed  with  the  interstate  com- 
merce commission;  and  this,  wffiether  the  car- 
riage in  a given  instance  is  by  one  common 
carrier,  or  by  more  than  one,  having  traffic 
arrangements  and  a joint  tariff  of  charges. 
Not  only  so,  but  it  is  also  made  unlawful  for 
any  person  or  corporation,  by  what  means  so- 
ever, and  whether  with  the  consent  and  con- 


nivance of  the  carrier  or  otherwise,  to  knowing- 
ly obtain  transportation  at  less  than  the  regular 
rates  at  the  time  in  force  on  the  line  of  trans- 
portation; and  the  infraction  of  the  statute  in 
the  particulars  referred  to,  as  well  by  consignors 
aud  consignees  as  by  carriers,  is  made  a highly 
penal  offense.  In  the  case  at  bar  the  Mobile  & 
Ohio  Railroad  Company  received  at  Cairo,  111., 
certain  goods  of  the  value  of  about  $40  for 
transportation  to  Sunny  South,  Ala.,  a station 
on  the  Mobile  & Birmingham  Railway,  with 
which  the  initial  line  connected  at  Mobile,  Ala. ; 
and  delivered  to  the  shipper  a bill  of  lading 
whereby  it  was  undertaken  to  transport  the 
goods  over  the  two  roads  in  question  to  Sunny 
South,  and  there  deliver  them  to  H.  C.  Dis- 
mukes,  for  a compensation  of  $5.44.  There 
was  at  the  time  a joint  tariff  of  rates  in  force 
between  the  Mobile  & Ohio  and  the  Mobile  & 
Birmingham  Railway  Companies  between  the 
initial  and  terminal  points  of  this  shipment, 
which  had  been  duly  filed  with  the  interstate 
commerce  commission, approved,  promulgated, 
and  published  in  consonance  with  the  Act  of 
Congress;  and,  according  to  the  rates  fixed  in 
this  schedule,  the  freight  charges  on  this  con- 
signment were,  or  should  have  been,  $29.80. 
On  arrival  of  the  goods  at  Sunny  South,  the 
consignee  tendered  to  the  agent  of  the  Mobile 
& Birmingham  Railway  Company  $5.44.  the 
amount  of  charges  stipulated  in  the  bill  of  lad- 
ing, and  demanded  the  property.  This  demand 
was  refused,  the  insistence  being  that,  the  bill 
of  lading  to  the  contrary  notwithstanding,  the 
consignee  was  liable  for  the  schedule  rate  of 
$29.80;  and  thereupon  the  consignee  instituted 


their  relative  guilt.  But  where  the  offense  is 
merely  malum  prohibitum , and  is  in  no  respect  im- 
moral, it  is  not  against  the  policy  of  the  law  to  in- 
quire into  the  relative  delinquency  of  the  parties, 
and  to  administer  justice  between  them,  although 
both  parties  are  wrongdoers.”  The  same  doctrine 
was  reiterated  in  Atlas  Bank  v.  Nahant  Bank,  3 
Met,  581. 

The  principle  of  these  cases  was  also  adopted  by 
the  New  York  supreme  court  in  the  case  of  Mount 
v.  Waite,  7 Johns.  434,  in  which  it  was  held  that  one 
who  had  paid  a premium  for  insurance  on  a ticket 
in  a foreign  lottery  was  entitled  to  recover  it  on 
the  ground  that  he  was  not  equally  guilty  with  the 
defendants. 

So  in  Wheaton  v.  Hibbard,  20  Johns.  290, 11  Am. 
Dec.  284,  it  was  held  that  usurious  interest  paid  by 
a borrower  could  be  recovered  independent  of  the 
statute,  and  that  the  maxim  inter  partes  in  pari  de- 
licto potior  est  conditio  defendentis  did  not  apply  as 
the  law  considered  the  borrower  the  victim  of  the 
usurer. 

In  Schermerhorn  v.  Talman,  14  N.  Y.  93,  Selden, 
J.,  reviews  earlier  cases  as  follows:  “There  is  no 
rule  better  established  than  that  which  refuses  the 
active  interposition  of  a court  of  equity  in  favor  of 
one  who  is  particcps  criminis;  but  like  most  other 
rules  it  admits  of  exceptions.  There  are  certain 
cases  where  the  party  seeking  relief,  although  par- 
ticeps  criminis , is  not  in  pari  delicto , to  which  it 
does  not  apply.  This  distinction  seems  to  have 
been  first  taken  by  Lord  Mansfield,  in  the  case  of 
Smith  v.  Bromley,  2 Dougl.  696,  note  to  Jones  v. 
Barkley,  2 Dougl.  684.  The  exception  was  there 
applied  only  to  cases  where  the  law  violated  was 
intended  to  protect  one  of  the  parties  from  partic- 
ular acts  of  oppression  or  extortion  by  the  other, 
as  for  instance  the  statute  against  usury.  Subse- 
quent cases,  however,  show  that  the  principle  is 
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not  confined  to  that  class  of  cases.  The  next  case  in 
which  the  question  arose  was  that  of  Jaques  v.  Go- 
lightly,  2 W.  Bl.  1073.  The  plaintiff  had  paid  to  the 
defendant  money  as  a premium  for  insuring  lot- 
tery tickets,  a transaction  prohibited  by  statute, 
and  the  action  was  brought  to  recover  it  back.  It 
was  insisted  for  the  defendant  that  the  plaintiff, 
being  particeps  criminis , could  not  recover.  But 
the  action  was  sustained.  Blackstone,  J.,  said  it 
was  not  like  the  stock-jobbing  act;  ‘because  there 
both  parties  are  made  criminal,  and  subject  to  pen- 
alties.’ ” Browning  v.  Morris,  Cowp.  790,  was 
another  case  of  the  same  kind.  Lord  Mansfield 
there  draws  the  distinction  between  acts  which  are 
mala  in  se,  such  as  bribery,  and  those  which  are 
merely  prohibited  by  statute;  and  in  the  course  of 
his  opinion  remarks  that,  “it  is  very  material  that 
the  statute  itself  by  the  distinction  it  makes  has 
marked  the  criminal;  for  the  penalties  are  all  on 
one  side,— upon  the  office  keeper.”  A similar 
question  afterwards  arose  in  the  case  of  Williams 
v.  Hedley,  8 East,  378,  where  it  was  very  elaborately 
examined  by  Lord  Ellenborough,  who  confirmed 
the  doctrine  of  the  previous  cases.  The  principle 
of  these  cases  is  so  obviously  just  that  no  argu- 
ment seems  necessary  to  sustain  it.  To  say  that  in 
every  transaction  prohibited  by  positive  enact- 
ment the  parties  concerned  are  necessarily  in  pari 
delicto , would  in  many  cases  be  manifestly  absurd; 
and  the  test  adopted  by  Lord  Mansfield  and  Mr. 
Justice  Blackstone,  by  which  to  determine  the  rel- 
ative guilt  of  the  parties,  viz : to  see  upon  which 
party  the  penalty  is  imposed,  would  seem  to  be 
just. 

These  cases  have  been  several  times  reviewed 
and  approved  by  the  Supreme  Court  of  Massachu- 
setts. In  the  case  of  Worcester  v.  Eaton,  11  Mass. 
368,  Parker,  Cli.  J.,  after  referring  to  the  cases  of 
Smith  v.  Bromley  and  Browning  v.  Morris,  supra , 
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this  action  for  the  value  of  the  goods  as  upon 
a failure  to  deliver  the  same  to  him,  before  a 
justice  of  the  peace,  whence,  on  judgment  for 
plaintiff,  an  appeal  was  taken  to  the  circuit 
court,  where  a trial  de  novo  was  had  before  the 
judge  without  jury  on  agreed  facts.  Judg- 
ment was  again  entered  "for  plaintiff  in  the 
circuit  court,  and  from  that  judgment  this 
appeal  is  prosecuted,  presenting  for  review  the 
conclusion  of  the  trial  judge  on  the  facts. 

The  statute  of  Alabama  which  we  have 
quoted  is  relied  on  in  support  of  the  judgment. 
We  do  not  think  any  aid  can  be  derived  from 
that  source.  The  shipment — the  transportation 
being  from  a point  in  Illinois,  through  the  states 
of  Kentucky,  Tennessee,  and  Mississippi,  into 
Alabama, — was  an  act  of  interstate  commerce, 
aud  clearly  within  the  laws  of  the  United  States 
regulating  that  commerce.  It,  of  course,  can- 
not be  doubted  that  Alabama  is  without  power 
to  declare  what  rates  of  charge  in  respect  of 
such  commerce  shall  amount  to  extortion  on 
the  part  of  the  carrier,  or  to  declare  that  the 
demand  for  an  amount  of  freight  charges  which 
the  carrier  is  authorized  under  the  Act  of  Con- 
gress to  impose  is  rendered  extortionate  by 
reason  of  the  fact  that  a less  amount  is  stipu- 
lated to  be  paid  and  received  between  the  parties 
to  the  bill  of  lading.  To  hold  otherwise  would 
be  to  give  paramount  efficacy  to  state  regula- 
latiou  of  a subject  which  is  not  only  within 
exclusive  national  control,  but  with  respect  to 
which  national  legislation  has  already  provided 
all  regulations  deemed  necessary  or  expedient. 
Our  statute  may,  no  doubt,  be  looked  to  as  de- 
termining what  is  extortion  in  freight  charges 
for  transportation  within  the  state,  and  also,  it 
may  be,  as  affording  a remedy  and  measurd  of 


redress  for  extortion  in  interstate  shipments, 
but  not  as  declaratory  of  what  shall  constitute 
extortion  in  transactions  of  the  class  last  named. 

But,  leaving  the  Alabama  statute  out  of  con- 
sideration, there  is  an  element  of  contract  in 
this  case  which,  in  our  opinion,  upon  the  agreed 
facts,  will  support  the  judgment  below.  The 
Mobile  & Ohio  Company  agreed  and  bound 
itself  to  carry  this  consignment  to  Sunny  South, 
Ala,,  and  there  deliver  it  to  Dismukes,  for  a 
certain  compensation.  That  company  had  no 
right,  under  the  law  and  its  tariff  of  rates 
adopted,  approved,  and  promulgated  as  by  the 
law  provided,  to  enter  into  any  such  contract; 
and  so  far  as  the  company  is  beneficially  con- 
cerned in  it,  so  far  as  the  contract  might 
otherwise  be  relied  on  by  the  carrier  against 
the  consignee,  it  is  void,  as  being  in  the  teeth 
of  the  law  of  Congress,  as  the  same  has  been  put 
into  practical  operation,  upon  the  carrying  busi- 
ness of  the  company.  But  it  by  no  means 
follows  that  the  consignee  has  no  rights  under 
it,  or,  indeed,  any  less  or  other  right  than 
would  have  been  his  had  the  rate  set  down  in 
the  bill  of  lading  been  the  approved  rate  for 
the  transportation.  It  nowhere  appears  that 
either  the  consignor  or  consignee  knew  that 
the  stipulated  rate  was  different  from  the  ap- 
proved rate.  It  is  not  in  the  contemplation  of 
the  Interstate  Commerce  Law  that  persons 
dealing  with  common  carriers  should  be  held 
to  a knowledge  of  what  their  published  sched- 
ules of  rates  contain.  These  schedules  are  no 
part  of  the  law  which  all  men  are  held  to 
know,  but  are  resultants  in  pais,  so  to  speak, 
of  the  acts  of  the  carrier,  and  of  the  interstate 
commere  commission,  done  under  and  in  exe- 
cution of  the  law.  There  is  nothing  in  the  law 


says:  “ This  distinction  seems  to  have  been  ever 
afterwards  observed  in  the  English  courts;  and 
being  founded  in  sound  principle,  is  worthy  of 
adoption,  as  a principle  of  common  law  in  this 
country.”  The  same  question  afterwards  arose  in 
the  same  court,  in  White  v.  Franklin  Bank,  22 
Pick.  181,  and  was  there  very  fully  discussed.  The 
suit  was  brought  to  recover  money  which  the 
plaintiff  had  deposited  with  the  defendant,  under 
an  agreement  that  it  should  remain  for  a certain 
specific  time,  in  violation  of  an  express  statutory 
provision,  which  prohibited  the  bank  from  making 
contracts  ‘*for  the  payment  of  money  at  a future 
day  certain.”  The  action  was  held  to  lie,  and  the 
principle  of  the  English  cases  was  emphatically 
sustained  by  the  unanimous  opinion  of  the  court. 
Lowell  v.  Boston  & L.  R.  Corp.  23  Pick.  24;  Atlas 
Bank  v.  Nahant  Bank,  3 Met.  581. 

Tn  Woodruff  v.  Erie  R.  Co.,  93  N.  Y.  609,  it  is  said 
there  is  a manifest  distinction  between  cases  arising 
under  contracts  which  are  contrary  to  public  poli- 
cy or  mala  in  se  or  mala  prohihita , and  those  which 
are  claimed  to  be  ultra  vires  alone. 

In  Manchester  & L.  R.  Co.  v.  Concord  R.  Co.  (N. 
H.)  9 L.  R.  A.  689,  it  is  said  the  doctrine  everywhere 
running  through  the  books  is  that  relief  will  be 
granted  where  both  parties  are  in  delicto  provided 
they  do  not  stand  in  pari  delicto. 

In  that  case  a railroad  company  which  continued 
to  operate  a rival  and  competing  line  under  a prior 
contract  after  the  passage  of  a statute  prohibiting 
such  contracts  and  subjecting  a company  which 
operated  a rival  line  to  a penalty  was  not  allowed 
to  retaiu  the  money  acquired  by  such  operation 
when  called  upon  by  the  owner  of  the  road  for  an 
accounting  although  the  continuation  was 
illegal,  since  the  owner  not  being  in  pari  delicto 
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was  entitled  to  an  equitable  share  of  the  earn- 
ings. 

In  Duval  v.  Wellman,  124  N.  Y.  156,  it  is  said  that 
courts  both  at  law  and  equity  have  held  that  two 
parties  may  concur  in  an  illegal  act  without  being 
deemed  in  all  respects  in  pari  delicto;  and  that  in 
many  such  cases  relief  from  the  contract  will  be 
afforded  to  the  least  guilty  party  when  he  appears 
to  have  acted  under  circumstances  of  imposition, 
hardship,  or  undue  influence,  and  especially  where 
there  is  a necessity  of  supporting  public  interests 
or  a well-settled  policy  of  the  law  whether  that 
policy  be  declared  in  the  statutes  of  the  state  or  by 
the  outgrowth  of  the  decisions  of  the  courts. 

The  doctrine  thus  stated  was  applied  in  that  case 
to  a marriage  brokerage  contract  and  it  was  held 
error  to  hold  as  a legal  conclusion  of  law  that  the 
parties  to  such  a contract  were  equal  in  guilt. 

In  Place  v.  Hayward,  117  N.  Y.  487,  a person  who 
made  a fraudulent  transfer  to  his  lawyer  of  prop- 
erty held  by  him  in  a representative  capacity  for 
the  purpose  of  protecting  it  and  covering  it  up 
against  the  assaults  of  his  father’s  creditors  where 
this  was  done  under  his  attorney’s  advice  was  held 
not  to  be  in  pari  delicto  with  the  lawyer  so  as  to 
prevent  relief  from  the  transfer. 

In  Timmerman  v.  Bidwell,  62  Mich.  205,  the  de- 
cision although  not  put  on  exactly  this  ground 
seems  to  come  very  near  this  principle.  In  that 
case  a person  who  had  become  a member  of  an  or- 
ganization which  proposed  to  repay  to  each  mem- 
ber an  extravagantly  large  profit  on  moneys  paid 
it  was  held  to  be  a dupe  of  a sharp,  unscrupulous 
swindle,  and  that  the  latter  could  not  be  permitted 
to  say  that  his  scheme  for  fraud  was  so  transpar- 
ent that  the  other  parties  ought  to  have  seen 
through  it.  F.  S.  R. 
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which  forbids  shippers  to  contract  for  trans- 
portation at  other  rates  than  those  specified  in 
these  schedules.  It  is  only  when  the  shipper 
knowingly  contracts  for  a rate  differing  from 
that  therein  prescribed  that  his  act  is  de- 
nounced as  unlawful  and  punished  as  a crime. 
The  motive  of  this  legislation,  moreover,  is  the 
protection  of  persons  dealing  with  common 
carriers.  Its  primary  purpose  is  to  prevent  a 
resort  on  the  part  of  carriers  to  the  undue  ad- 
vantages which  accrue  to  them  from  the  cir- 
cumstances of  their  relations  to  persons  having 
need  for  their  services.  The  provisions  of  the 
law  should  not  he  so  strained  or  contorted  as 
to  defeat  its  purposes,  and  convert  the  shield 
it  was  intended  to  afford  the  unwary  shipper, 
who  has  no  choice  but  to  patronize  the  carrier, 
into  a sword  with  which  to  work  his  destruc- 
tion more  certainly  and  completely  than  would 
have  been  possible  had  not  the  arm  of  the  gov- 
ernment been  put  forth  in  his  behalf.  To 
allow  the  carrier  to  draw  the  shipper,  entirely 
ignorant  of  the  schedule  of  rates  approved  by 
the  commission,  into  a contract  of  affreight- 
ment, upon  which  the  goods  are  delivered  and 
carried,  at  a stipulated  rate  which  the  shipper 
•can  afford  to  pay, — as  in  this  instance,  about 
124  per  cent  of  the  value  of  the  property, — 


and  then  to  refuse  to  deliver  the  shipment  to 
the  consignee,  except  upon  payment  of  a rate 
which  he  cannot  afford  to  pay,— in  this  in- 
stance, 75  per  cent  of  the  value, — and  upon 
which  the  property  would  not  have  been 
shipped  at  all,  would  be  to  put  a construction 
on  the  law  of  Congress  which  its  terms  do  not 
require  or  justify,  and  which  would  defeat  the 
purposes  which  actuated  its  enactment.  True 
it  is  that  the  contract  here  is  one  which  the 
Mobile  & Ohio  Company  had  no  right  to  make. 
True  it  is  that  its  execution  on  their  part  in- 
volved a crime.  But  the  act  of  the  shipper 
in  entering  into  it  is  not,  in  the  absence  of 
knowledge  on  his  part  of  the  schedule  rate, 
tainted  with  criminality,  or  violative  of  any 
provision  of  the  interstate  commerce  acts.  He 
is  not  in  pari  delicto  with  the  contracting  carrier; 
and  he  is  entitled  to  the  protection  of  that  prin- 
ciple of  law  which  enforces  such  a contract  in 
behalf  of  the  innocent  party  to  it, — a principle 
which  we  conceive  to  be  logically  sound,  and 
thoroughly  settled  upon  authority.  See  Tracy 
v.  Talmage , 14  N.  Y.  162,  and  numerous  later 
cases,  which  are  cited  and  discussed  in  a note 
to  that  case  as  reported  in  67  Am.  Dec.  153. 

Affirmed. 


IOWA  SUPREME  COURT. 


CAMPBELL  et  al.  Railroad  Commissioners, 
Appts. , 
v. 


CHICAGO,  MILWAUKEE  & ST.  PAUL 
R.  CO. 


3.  Shipments  between  points  within  the  same 
state  do  not  constitute  interstate  commerce  be- 
cause made  on  a railroad  which  runs  for  part  of 
the  trip  in  another  state. 

2.  The  enforcing  of  an  order  of  railroad  commis- 
sioners requiring  a railroad  company  to  conform 
to  their  schedule  of  rates  is  a matter  of  public 


right  for  which  an  action  may  be  maintained  in 
behalf  of  the  state. 

3.  A claim  for  the  refusing  to  a shipper  of  an 
overcharge  made  in  a petition  by  railroad  com- 
missioners for  the  enforcement  of  their  order  as 
to  rates  is  waived  on  appeal  if  not  asked  in  the 
appellate  court. 


Decided  October  24,  1892. 


APPEAL  by  complainants  from  a judgment 
of  the  District  Court  for  Lyon  County  in 
favor  of  defendant  in  an  action  brought  to 
compel  defendant  to  conform  its  freight  rates 
to  the  schedule  made  by  the  board  of  railroad 
commissioners,  and  to  compel  it  to  refund  cer- 


tain charges  which  it  had  made  in  excess  of 
such  rate.  Reversed. 

The  facts  sufficiently  appear  in  the  opinion. 
Messrs.  John  IT.  Stone,  Atty.  Gen.,  and 
T.  C.  Dawson  for  appellants. 

Mr.  John  W.  Cary  for  appellee. 


Note.—  Whether  ship>ments  between  points  in  the  1 
same  state  lose  their  character  of  domestic  commerce  j 
by  passing  out  of  the  state  during  transportation.  I 

In  Lord  v.  Goodall,  N.  & P.  S.  S.  Co.,  102  U.  S.  541,  j 
26  L.  ed.  224,  it  was  decided  that  vessels  navigating  ! 
the  high  seas  although  engaged  only  in  the  trans-  I 
portation  of  goods  and  passengers  between  ports  ! 
and  places  in  the  same  state  were  subject  to  the  j 
acts  of  Congress  regulating  the  liability  of  the 
owners  of  vessels  navigating  the  high  seas  by  vir-  ■ 
tue  of  the  power  of  Congress  over  commerce.  I 
4 Inter  S. 


But  in  the  recent  case  of  Lehigh  Valley  R.  Co.  v. 
Pennsylvania,  145  U.  8.  192,  36  L.  ed.  672,  4 Inters. 
Com.  Rep.  87,  affirming  the  decision  of  the  supreme 
court  of  Pennsylvania  reported  in  2 Inters.  Com. 
Rep.  226,  also  in  note  to  1 L.  R.  A.  232,  it  was  also 
decided  by  the  Supreme  Court  of  the  United  States 
that  the  mere  passage  of  freight  and  passengers 
over  the  soil  of  another  state  in  transit  between 
points  in  the  same  state,  does  not  render  the  trans- 
portation interstate  commerce  so  as  to  exclude  the 
power  of  the  state  in  which  the  shipments  were 
made  to  tax  the  traffic.  And  the  court  says  that  it 
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Robinson,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

At  different  times  during  the  months  of  Oc- 
tober, November,  and  December,  1889,  and 
January,  1890,  one  D.  J.  Carpenter  shipped 
from  Beloit,  Iowa,  to  Sioux  City,  Iowa,  15 
carloads  of  livestock  over  the  railway  of  de- 
fendant. He  was  charged  by  defendant  for 
the  transportation  of  the  freight  so  shipped  the 
sum  of  $289.38,  or  $56.76  more  than  the  sched- 
ule rate  as  fixed  by  the  board  of  railroad  com- 
missioners. Carpenter  made  complaint  of 
the  overcharge  to  the  board  and  also  com- 
plained that  the  defendant  had  raised  its  rate 
for  transporting  flour  between  the  points 
named  from  ten  cents  per  100  pounds  as  fixed 
by  the  commissioners’  schedule,  to  seventeen 
cents  per  100  pounds.  The  commissioners  in- 
vestigated the  complaints,  found  that  the  facts 
were  as  claimed  by  Carpenter,  and  ordered  the 
defendant  to  conform  its  charges  to  the  maxi- 
mum schedule  which  they  had  established, 
and  informed  defendant  that  the  overcharge  of 
$56.76  should  be  refunded  to  Carpenter.  The 
defendant  having  failed  to  obey  that  order, 
this  action  is  brought  to  enforce  it.  The  de- 
fendant admits  that  the  shipments  and  charges 
were  substantially  as  claimed  by  Carpenter, 
but  contends  that  its  railway  between  Beloit 
and  Sioux  City  is  partly  in  Iowa  and  partly  in 
South  Dakota,  and  that  the  shipments  in  ques- 
tion were  interstate  commerce,  and  therefore 
not  subject  to  the  control  of  this  state  nor  to  the 
schedule  of  rates  fixed  by  its  board  of  railroad 
commissioners.  The  district  court  found  that 
the  statutes  of  Iowa,  so  far  as  they  attempted  to 
authorize  the  making  of  the  order  in  question, 
were  unconstitutional,  and  that  the  order  was 
invalid. 

1.  The  railway  of  defendant  from  Beloit  to 
Sioux  City  is  sixty-seven  miles  in  length,  and 
a little  more  than  one  half  of  it  is  in  this  state, 
the  remainder  being  in  South  Dakota.  Be- 
tween the  points  named  the  railway  crosses  the 
boundary  of  the  state  four  times.  The  sched- 
ule of  the  board  of  railroad  commissioners  in 
question  was  adopted  under  the  provisions  of 
chapter  28  of  the  Acls  of  the  22d  General  As- 
sembly. Section  1 of  that  Act  contains  the  fol- 
lowing: “The  provisions  of  this  Act  shall  ap- 


I ply  to  the  transportation  of  passengers  and 
| property,  . . . and  shall  also  be  held  to 

' apply  to  shipments  of  property  made  from  any 
point  within  the  state  to  any  point  within  the 
state,  whether  the  transportation  of  the  same 
| shall  be  wholly  within  this  state  or  partly 
| within  this  state  and  an  adjoining  state  or 
states.”  The  question  presented  for  our  de- 
termination is  whether  freight  shipped  from 
i Beloit  to  Sioux  City  over  the  railway  de- 
I scribed  is  interstate  commerce,  within  the 
meaning  of  thai  provision  of  section  8 of  ar- 
| tide  1 of  the  Constitution  of  the  United  States 
I which  reads  as  follows:  “The  Congress  shall 

have  power  to  regulate  commerce  with  foreign 
nations  and  among  the  several  states,  and  with 
the  Indian  tribes.”  In  Welton  v.  Missouri,  91 
U.  S.  280,  23  L.  ed.  349,  the  Supreme  Court  of 
the  United  States  used  this  language:  “ ‘Com- 

merce’ is  a term  of  the  largest  import.  It  com- 
prehends intercourse  for  the  purposes  of  trade 
! in  any  and  all  its  forms,  including  transporta- 
tion, purchase,  sale  and  exchange  of  commod- 
ities between  the  citizens  of  our  country  and 
the  citizens  or  subjects  of  other  countries,  and 
between  the  citizens  of  different  states.”  In 
Mobile  County  v.  Kimball,  102  U.  S.  702,  26  L. 
ed.  241,  it  was  said  that  “commerce  with  for- 
eign countries  and  among  the  states,  strictly 
j considered,  consists  in  intercourse  and  traffic, 
including  in  these  terms  navigation,  aud  the 
i transportation  and  transit  of  persons  and  prop- 
! erty,  as  well  as  the  purchase,  sale,  and  exchange1 
of  commodities.”  In  construing  the  constiiu- 
tional  provision  under  consideration,  the  same 
court,  in  Gibbons  v.  Ogden,  22  U.  S.  6 Wheat. 
189,  6 L.  ed.  68,  defined  commerce  as  follows: 
“Commerce  undoubtedly  is  traffic,  but  it  is 
something  more;  it  is  intercourse.  It  de- 
scribes the  commercial  intercourse  between 
nations  and  parts  of  nations  in  all  its  branches, 
and  is  regulated  by  prescribing  rules  for  car- 
rying on  that  intercourse.”  The  language 
last  quoted  was  used  to  refute  the  claim  that 
the  commerce  contemplated  by  the  Constitution 
was  mere  traffic,  the  buying  and  selling  or  the 
interchange  of  commodities;  but  it  was  quoted 
with  approval  by  the  court  which  used  it  in  the 
recent  case  of  Lehigh  Valley  Ii.  Co.  v.  Penn- 
sylvania, 145  U.  S.  192,  36  L.  ed.  672, 4 Inters. 


was  unnecessary  in  Lord  v.  Goodall,  N.  & P.  S.  S. 
Co.  102  U.  S.  541,  26  L.  ed.  224,  to  invoke  the  power 
to  regulate  commerce  in  order  to  find  authority 
for  the  law  in  question  as  it  might  be  referred  to 
the  power  as  to  maritime  law.  Another  considera- 
tion as  stated  in  both  cases  is  that  the  laws  of  na- 
tions on  the  high  seas  might  become  involved  and 
the  United  States  compelled  to  respond. 

In  Pacific  Coast  SS.  Co.  v.  Board  of  Railroad 
Comrs.,  9 Sawy.  253,  the  circuit  court  of  the  United 
States  held  that  California  state  railroad  commis- 
sioners had  no  power  to  regulate  or  interfere  with 
transportation  by  a steamship  company  between 
ports  within  the  state  if  they  were  in  transit  to  or 
from  other  states  or  if  the  transportation  consisted 
of  voyages  upon  the  ocean  bringing  the  steamships 
under  the  exclusive  control  of  Congress. 

The  above  decision  of  the  United  States  Supreme 
Court  seems  to  settle  the  law  in  accordance  with 
the  decision  in  the  main  case,  thus  overruling  State 
v.  Chicago,  St.  P.  M.  & O.  R.  Co.,  3 L.  R.  A.  238,  40 
Minn.  267,  in  which  the  railroad  and  warehouse 
oommission  of  the  state  was  held  to  have  no  au- 
4 Inter  S 


thority  to  fix  the  rates  for  transportation  between 
i two  points  within  the  state  over  a route  extending- 
| across  a neighboring  state.  And  it  would  seem 
also  to  overrule  Sternberger  v.  Cape  Fear  & T.  V. 
R.  Co.,  2 L.  R.  A.  105,  29  S.  C.  510,  2 Inters.  Com.  Rep. 
426,  in  which  the  decision  was  similar  to  that  of  the 
Minnesota  case  unless  a distinction  is  to  be  made  in 
the  South  Carolina  case  by  reason  of  the  fact  that 
the  transportation  between  points  in  the  same  state 
was  over  several  railroads,  some  of  which  were  en- 
tirely in  that  state  and  some  entirely  in  North 
! Carolina  and  others  partly  in  both  states. 

Somewhat  remotely  connected  with  this  question 
is  the  decision  in  Scammon  v.  Kansas  City,  St.  J.  & 
C.  B.  R.  Co.,  41  Mo.  App.  194,  to  the  effect  that  a 
shipment  from  another  point  in  the  same  state  to 
Kansas  City,  Mo.,  does  not  become  interstate  com- 
merce because  the  delivery  was  actually  made 
across  the  state  line  in  Kansas  where  the  consign- 
ee’s place  of  business  was,  as  the  contract  was  for 
a shipment  to  Kansas  City,  Mo.,  and  any  other 
place  of  delivery  was  merely  for  the  convenience 
of  the  parties.  B.  A.  R. 
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Com.  Rep.  87,  and  applied  to  facts  similar 
to  those  under  consideration.  The  question 
involved  in  the  case  last  cited  was  whether  the 
stale  had  the  power  to  levy  and  collect  a tax  on 
the  gross  earnings  of  a railway  for  the  contin- 
uous transportation  of  passengers  and  freight 
from  points  in  Pennsylvania  to  other  points  in 
the  same  state,  over  a line  of  railway  which 
passed  from  that  state  to  another  and  back.  It 
was  held  that  such  transportation  was  not  in- 
terstate commerce  within  the  meaning  of  the 
Federal  Constitution, and  that  the  tax  was  valid. 
Since  the  question  under  consideration  is  a Fed- 
eral one,  the  decision  last  cited  is  decisive  of 
it.  Following  that  decision,  we  hold  that  the 
continuous  transportation  of  articles  of  com- 
merce from  Beloit  to  Sioux  City  over  the  line 
of  railway  described  is  not  interstate  com- 
merce, and  that  the  statute  under  which  the 
schedule  of  rates  in  question  was  made  is  not 
unconstitutional,  so  tar  as  it  has  been  ques- 
tioned on  this  appeal.  The  board  of  railroad 
commissioners  were  authorized  to  make  a 
schedule  of  reasonable  maximum  charges  for 
the  continuous  transportation  of  freight  from 
poiuts  in  this  state  to  other  points  in  this  state 


over  a railway  partly  in  another  state.  It  is 
not  shown  that  the  rates  fixed  by  the  schedule 
in  question  are  unreasonable,  and,  in  the  ab- 
sence of  a showing  to  the  contrary,  we  must 
presume  that  they  are  fully  authorized  by  the 
statute. 

2.  Counsel  for  appellee  insists  that  this  ac- 
tion cannot  be  maintained  in  behalf  of  the 
state,  for  the  reason  that,  so  far  as  the  record 
shows,  it  is  solely  for  the  benefit  of  Carpenter. 
The  enforcing  of  the  order  of  the  commissioners 
requiring  defendant  to  comply  with  the  sched- 
ule of  rates  prepared  for  it  is  a matter  of  pub- 
lic right,  and  an  action  therefor  can  be  main- 
tained for  the  state.  No  objection  to  the 
prosecution  of  this  action  in  the  name  of  the 
commissioners  has  been  made.  Appellants 
have  not  asked  in  this  court  a refund  of  the 
overcharge,  and  the  claim  therefor  made  in  the 
petition  must  be  deemed  waived.  Therefore 
we  decide  nothing  in  regard  to  the  right  of  the 
state  to  prosecute  an  action  in  behalf  of  a pri- 
vate person  to  compel  the  refunding  of  over- 
charges he  has  paid.  For  reasons  indicated 
the  judgment  of  the  district  court  is  re- 
versed. 


INTERS  TATE  COMMERCE  COMMISSION. 

P.  H.  LOUD,  Jr., 
v. 

THE  SOUTH  CAROLINA  R.  COMPANY;  The  Blackyille,  Alston  & Newberry 
Railroad  Company;  The  Charlotte,  Columbia  & Augusta  Railroad  Company; 
The  Carolina,  Cumberland  Gap  & Chicago  Railway  Company;  The  Virginia 
Midland  Railway  Company;  The  Barnwell  Railroad  Company;  The  Richmond 
& Danville  Railroad  Company;  The  Port  Royal  & Western  Carolina  Railway 
Company;  The  Pennsylvania  Railroad  Company  and  The  North  Carolina  Rail- 
road Company. 


[No.  252. J 


1.  The  question,  whether  property  of  a car 
rier  in  the  hands  of  a receiver  appointed 
after  the  matters  complained  of  before  this 
Commission  are  alleged  to  have  occurred,  is 
subject  to  an  order  of  reparation  issued  by 
this  Commission,  is  one  to  be  presented  to 
and  disposed  of  by  the  courts  on  proceed- 
ings therein  for  the  enforcement  of  such 
order. 

2.  Rates  should  bear  a fair  and  reasonable  re- 
lation to  the  antecedent  cost  of  the  traffic  as 
delivered  to  the  carrier  and  to  the  commer- 
cial value  of  such  traffic  ( Delaware  State 
(J range  of  Patrons  of  Husbandry  v.  New 
York , P.  & N.  R.  Co.  8 Inters.  Com.  Rep. 
561,  4 I.  C.  C.  Hep.  605  , but  it  is  incum- 
bent on  parties  invoking  this  rule  to  make 
satisfactory  and  reliable  proof  as  to  such 
antecedent  costand  commercial  value. 

3.  In  passing  upon  the  reasonableness  of 
rates,  ibe  question  whether  they  afford  the 
carrier  a proper  return  for  the  service  ren- 
dered is  to  be  considered  as  well  as  the  re- 
sult of  the  business  to  the  shipper  or  pro- 
ducer of  the  traffic. 


4.  Where  a special  service  is  required  of  the 
carrier,  such  as  rapid  transit  and  speedy 
delivery  in  cases  of  perishable  freight,  a 
higher  rate  than  for  the  carriage  of  ordinary 
freight  is  warranted,  and,  if  a carrier  charg- 
ing a rate  based  on  such  special  service,  fails 
to  render  it,  to  the  damage  of.  the  shipper, and 
without  legal  excuse,  the  remedy  of  the 
latter  would  seem  to  be  by  a proper  pro- 
ceeding in  a court  of  law. 

5.  A reduction  in  rates  by  a carrier  is  not 
per  se  evidence  that  the  former  rates  were 
unreasonable,  as  such  reduction  may,  as  in 
the  present  case,  be  accounted  for  because 
of  a decrease  in  cost  of  transportation  and 
an  increase  in  the  volume  of  the  traffic  to 
which  such  rates  apply. 

6.  The  rates  on  melons  complained  of  in  this 
case  having  been  materially  reduced  by  the 
defendant  carriers  since  the  commencement 
of  this  proceeding  and  there  being  no  satis- 
factory evidence  that  the  rates  so  reduced 
are  unreasonable  or  excessive,  the  complaint 
is  dismissed 


Complaint  filed , February  IS.  1890. — Answers  filed,  March  6 to  May  15,  1890. — Testimony 
taken  at  Aiken,  8.  6’.,  Aprils,  1891,  and  at  Atlanta,  Ga.,  March  2 Ij.,  189*2. — Brief  filed  for 
C mplainant,  April  26,  1892. — Decided,  December  24,  1892. 
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gEE  Complaint,  2 Inters.  Com.  Rep.  732.  Order  2 Inters.  Com.  Rep.  768. 


Messrs.  Croft  & Chnfee,  John  Gary  Evans  and  E.  S.  Hammond,  for  complainant. 

Messrs.  Lawton  & Cunningham  and  Joseph  Ganahl,  for  the  Port  Royal  & Western  Carolina 
Railway  Company. 

J.  T.  Worthington  and  John  JV.  Staples , for  the  Richmond  & Danville  lines. 

James  A.  Logan , for  Pennsylvania  Railroad  Company. 

Messrs.  Brawley  & Barnwell,  for  the  South  Carolina  Railway  Company. 


REPORT  AND  OPINION  OF  THE  COMMISSION. 


Clements,  Commissioner: 

The  complaint  in  this  case  is  made  by  P.  H. 
Loud,  Jr.,  who,  it  is  alleged,  during  the  sea- 
sons of  1887,  1888  and  1889,  was  engaged  in 
planting  and  buying  watermelons  and  shipping 
them  over  lines  formed  by  defendants  from 
Williston,  Blackville,  and  other  points  in  the 
state  of  South  Carolina,  to  New  York,  Phila- 
delphia, Baltimore,  Washington  and  other 
cities  on  those  lines. 

The  complainant  charges: 

1.  That  the  defendants  had  established  24,000 
lbs.  as  the  weight  of  a carload  of  melons 
and  exacted  from  complainant  as  freight  on 
such  carload  from  shipping  points  on  the 
South  Carolina  Railway,  the  sum  of  $87.12  to 
Washington  and  Baltimore,  $96.72  to  Phila- 
delphia, and  $103.92  to  New  York,  and  charged 
“excess  freights  on  all  carloads  which  they 
claimed  exceeded  24,000  pounds  in  weight,  the 
excess  rates  being  per  hundred  pounds  for  all 
over  24,000  pounds;”  that  these  rates  of  freight 
are  unreasonable  and  excessive,  and  that 32,000 
pounds  would  be  a just  and  fair  weight  to  al- 
low for  a carload  of  melons  and  $75.00  would 
be  an  adequate  and  reasonable  freight  charge 
for  such  carload. 

2.  That  the  defendants,  “in  violation  of  the 
law  and  the  rights  of  the  complainant,  have 
discriminated  against  him  by  charging  him  a 
higher  rate  of  freight  than  they  did  other  ship- 
pers of  same  weights  per  carload  over  their 
lines  of  railways.” 

3.  That  the  defendants  “in  determining  the 
weight  of  such  carloads  have  rendered  untrue 
and  false  weights.” 

4.  That  the  defendants  have  “in  a number 
of  instances  charged  a higher  rate  per  hundred 
pounds  than  they  agreed  to  charge”  and  “have 
changed  their  rates  of  freight  without  giving 
the  notice  required  by  law.” 

5.  That  melons  being  of  a perishable  nature, 
the  defendants  received  complainant’s  ship- 
ments with  the  understanding  that  they  were 
to  have  rapid  transportation  to  their  destina- 
tion and  immediate  delivery,  but  that  in  many 
instances  the  defendants  failed  to  make  “rapid 
transit  and  immediate  delivery,  in  consequence 
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of  which  the  melons  were  overripe  and  in  bad 
condition  on  their  arrival,  to  the  great  injury 
of  the  complainant.” 

The  complainant  claims  that  by  reason  of 
these  alleged  breaches  of  contract  and  viola- 
| tions  of  the  Act  to  Regulate  Commerce  on  the 
I part  of  defendants,  he  has  been  damaged  to 
j the  amount  of  $5,000  and  asks  for  an  order 
| of  reparation ; he  further  prays  that  the  defend- 
I ants  be  required  to  cease  and  desist  from  said 
| alleged  violations  of  the  law,  and  for  general 
relief. 

Answers  have  been  filed  by  or  on  behalf  of 
I all  the  defendants  except  the  Carolina,  Cum- 
berland Gap  & Augusta  Railroad  Company 
and  the  Barnwell  Railroad  Company.  These 
answers  put  in  issue  all  the  allegations  of  the 
complaint  charging  violations  of  the  interstate 
commerce  law  or  other  wrongful  and  illegal 
act  on  the  part  of  the  defendants  or  any  of 
j them.  The  answer  on  behalf  of  the  South 
; Carolina  Railway  Company  is  filed  by  D.  H. 

! Chamberlain,  who  alleges  among  other  things 
j that  he  was,  October  7, 1889,  appointed  receiver 
' of  that  company  in  proceedings  in  the  United 
| States  Circuit  Court  for  the  District  of  South 
j Carolina  and  that  “inasmuch  as  all  the  mat- 
! ters  and  things  complained  of  occurred  before 
his  appointment  as  such  receiver,  no  judgment 
! should  be  entered  affecting  the  property  in 
his  hands.”  As  to  this  proposition,  we  here 
remark,  that  the  question  raised  by  it  would 
properly  be  presented  and  disposed  of  on  pro- 
ceedings in  the  courts  for  the  enforcement  of 
any  order  of  reparation  which  might  be  issued 
by  us  in  this  case. 

The  Richmond  & Danville  Railroad  Com- 
pany, in  answering  for  itself  and  The  Char- 
lotte, Columbia  & Augusta  Railroad  Company, 
The  Virginia  Midland  Railway  Company  and 
the  North  Carolina  Railroad  Company,  alleges 
that  during  the  period  embraced  in  the  com- 
plaint, it  (the  Richmond  & Danville)  “was 
operating  said  other  roads”  for  which  it  an- 
swers “under  contracts  of  lease  made  with 
them  respectively,  and  that  neither  of  said 
roads  was  during  said  period  in  charge  of  or 
operating  its  line  of  railway  or  committed 
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either  or  any  of  the  acts  alleged  in  the  com- 
plaint.” This  respondent  further  asked  that 
an  order  be  issued  requiring  the  complainant 
“within  a day  therein  named  to  make  his  com- 
plaint more  certain  and  definite  to  the  end  that 
the  Commission  and  the  respondents  be  duly  j 
informed  and  notified  of  the  cause  of  com- 
plaint set  forth  only  in  general  language 
in  said  complaint.”  In  response  to  this  re- 
quest an  order  was  issued,  March  10,  1890,  re- 
quiring the  complainant  within  twenty  days 
from  the  service  of  the  order  to  file  a verified 
statement  “showing  as  nearly  as  he  may  be 
able  each  shipment  of  melons  over  the  respond- 
ents’ lines  during  the  period  covered  by  the 
complaint,  with  the  quantity  and  weight, 
point  of  origin  and  destination  and  dates  of 
shipment.”  The  complainant  in  compliance 
with  this  order  filed  a list  of  shipments  during 
the  months  of  July  and  August,  1889,  accom- 
panying it  with  an  affidavit  setting  forth  that 
in  the  limited  time  allowed,  he  was  able  to 
furnish  only  a “partial  statement  of  his  trans- 
actions with  the  defendant  companies,  show- 
ing a portion  of  his  shipments  for  the  season 
of  1889,  upon  which  he  would  make  his  case.” 
Subsequently,  when  the  testimony  was  taken, 
the  complainant,  through  his  attorney,  stated 
that  he  could  not  furnish  a statement  of  all 
the  shipments  of  which  he  complained  unless 
the  railroads  would  make  out  for  him  a list  of 
all  the  cars  he  had  shipped  and  their  destina- 
tions. 

The  Richmond  & Danville  Company  fur- 
nished a statement  of  shipments  by  the  com- 
plainant from  stations  on  the  Charlotte,  Colum- 
bia & Augusta  Road  during  July  and  August, 
1889.  None  was  furnished  by  the  other  de- 
fendants. 

Facts. 

We  find  the  following  to  be  the  material 
facts  established  by  evidence: 

1.  The  complainant  was  engaged  during  the 
seasons  of  1887, 1888  and  1889,  in  planting  and 
buying  watermelons  and  shipping  them  to 
market  over  lines  of  railway  formed  by  the  de- 
fendants. These  shipments  were  made  from 
various  localities  in  the  state  of  South  Caro- 
lina. As  appears  from  the  statements  filed  by 
the  complainant  and  the  Richmond  & Dan- 
ville Company,  shipments  during  the  season  of 
1889  (July  and  August  of  that  year)  were  made 
by  complainant  from  Williston,  Bamberg,  St. 
Matthews,  Elko,  Grahams  and  other  towns 
and  stations  on  the  lines  of  the  South  Carolina 
Railway;  from  Lewiedale,  Summit,  Leesville, 
Batesburg,  Johnston  and  Ridge  Springs,  on  the 
Charlotte,  Columbia  & Augusta  Railroad;  from 
Ellenton  and  Hattieville,  on  the  Port  Royal  & 
Augusta  Railway;  from  Barnwell  on  the  Caro- 
lina Midland  Railroad;  and  from  four  stations 
on  the  Blackville,  Alston  & Newberry  Rail- 
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road.  (None  of  these  shipments ‘appear  to 
have  been  made  from  stations  on  the  Port 
Royal  & Western  Carolina  Railway  and  the 
complaint  was  probably  aimed  at  the  Port 
Royal  & Augusta  Railway.)  The  market  points 
or  points  of  destination  of  these  shipments  were 
New  York,  Philadelphia,  Newark,  Baltimore, 
Washington,  Richmond,  and  numerous  other 
cities  in  the  states  of  New  York,  Pennsyl- 
vania, New  Jersey  and  Virginia. 

2.  The  defendant  roads  are  common  car- 
riers and  constitute  lines  of  railway  over  which 
the  shipments  of  complainant  are  transported 
under  a common  arrangement  for  continuous 
carriage  between  the  localities  above  named, 
and  in  respect  to  such  transportation  are  sub- 
ject to  the  Act  to  Regulate  Commerce.  The 
South  Carolina  Railway  Company  has  a main 
line  from  Charleston  to  Augusta;  also,  a line 
from  Branchville  on  the  said  main  line  to  Col- 
umbia, and  several  smaller  lines,  among  which 
is  the  line  from  Aiken  on  the  main  line  to 
Edgefield  Court  House,  called  the  Carolina, 
Cumberland  Gap  & Chicago  Railway  Com- 
pany, which  is  made  a party  defendant  to  the 
complaint.  The  Blackville,  Alston  & New- 
berry Railroad  (now  the  Carolina  Midland)  is 
a small  branch  road  which  connects  with  the 
South  Carolina  Railway  at  Blackville  on  its 
main  line.  The  Barnwell  Railroad  is  a branch 
of  the  Carolina  Midland  from  Barnwell  on  the 
latter  road  to  Walterborough.  The  Port  Royal 
& Western  Carolina  Railway  is  apart  of.  the 
Central  Railroad  of  Georgia  extending  from 
Spartansburg  where  it  connects  with  the  Rich- 
mond & Danville  system,  to  Augusta.  The 
Charlotte,  Columbia  & Augusta  Railroad  is 
leased  and  operated  by  the  Richmond  & Dan- 
ville and  runs  from  Charlotte  through  South 
Carolina  via  Columbia  to  Augusta,  connecting 
with  the  South  Carolina  Railway  at  Columbia 
and  Augusta.  The  Virginia  Midland  Railway 
and  the  North  Carolina  Railroad  are  also  di- 
visions of  the  Richmond  & Danville  system. 
The  Richmond  & Danville  system  extends 
from  Augusta  via  Columbia  and  Charlotte  to 
Danville  and  from  Danville  by  one  line  to 
Richmond  and  by  another  via  Lynchburg  and 
Charlottesville  to  Alexandria;  at  the  latter  point 
it  connects  with  the  Pennsylvania  Railroad,  by 
which  the  carriage  of  complainant’s  melons  is 
continued  to  Washington,  Baltimore,  Phila- 
adelphia,  New  York  and  other  points.  In 
1887,  the  melon  traffic  went  largely  by  the 
Clyde  Line  of  steamers  from  Charleston  and 
to  some  extent  by  the  Atlantic  Coast  Line,  but 
in  1888  and  1889  it  was  turned  to  the  route  via 
Columbia  and  the  Richmond  & Danville  Line, 
and  in  the  latter  year,  the  complainant’s  ship- 
ments appear  to  have  been  exclusively  by  that 
route.  The  rates  by  these  different  lines  were 
the  same  and  they  were  equally  open  to  ship- 
pers, but  the  South  Carolina  Railway  Com- 
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pany  preferred  the  Richmond  & Danville  line 
because  of  return  loads  by  that  line  and  would 
not  furnish  cars  for  shipments  over  the  coast 
line. 

3.  The  rates  from  stations  on  the  South  Car 
olina  Railway  are  the  same  to  any  one  point  of 
destination;  this  is  the  case  for  the  most  part, 
also,  as  to  the  other  initial  roads.  The  rate 
sheets  giving  rates  from  stations  on  the  South 
Carolina  Railway  and  its  local  tributaries,  the 
Carolina,  Cumberland  Gap  & Chicago  Railroad, 
the  Blackville,  Alston  & Newberry  Railroad 
and  the  Barnwell  Railioad,  to  the  north- 
eastern markets  via  Columbia  and  the  Rich- 
mond & Danville  route,  are  issued  from  the 
freight  office  of  the  South  Carolina  Railway  at 
Charleston  by  the  General  Freight  Agents  of 
that  Company  and  of  the  Richmond  & Dan- 
ville Railroad.  The  rate  sheets  giving  rates 
from  stations  on  the  Charlotte,  Columbia  & 
Augusta  Railroad  (which  as  before  stated  is  a 
division  of  the  Richmond  & Danville  s\stem 
running  fiom  Charlotte  through  South  Caro- 
lina via  Columbia  to  Augusta'  are  issued  from 
the  General  Freight  Department  of  the  Rich 
mond  & Danville  Railroad  Company  at  Rich- 
mond. The  following  table  shows  the  rates 
on  melons  per  hundred  pounds  to  the  points 
named  therein, from  stations  on  those  roads  and 
the  Port  Royal  & Augusta  Road,  dining  the 
months  of  July  and  August,  1889,  and  for  some 
time  previous,  with  minimum  carloads  of  24,- 
000  pounds: 
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The  above  rates  applied  to  the  stations  on 
all  the  initial  roads  in  South  Carolina,  from 
which  it  appears  that  complainant’s  melon 
shipments  were  made. 

Since  the  institution  of  proceedings  in  this 
case,  the  above  rates  have  been  reduced,  and, 
as  appears  from  tariffs  on  file  with  this  Com- 
mission, are  now  as  follows: 

4 Inter  S. 


To 

Richmond, 

Lynchburg, 

Petersburg, 

Norfolk, 

Alexandria, 

Washington, 

Baltimore, 

Philadelphia, 

Jersev  City, 

New  York. 


e gs 
.2* 

02“ 


24. 


© os 

ft  O 

ah' 

3 

W«! 

Cw  Q 

2 5* 

“ ft 

o © 

s§ 

§1 

cs  a 
X-2< 


cts. 


Stations  on 
Carolina 
Midland 
Railway  (B. 
A.&N.R.R.) 


si 

3 

So 
© a 

a - 

S-ijO 
S3  O 

PVC 


cts. 


26.5  26.5 


31.5 

35.5 

38.5 


31.5 

35.5 

38.5 


■32 

«B  O 
bcS 
.2  . 

ft  2 

X © 


cts. 


27.25 


32.25 

36.25 

39.25 


ft  c 

ox 
o - 


005 
03  ft 

8 s . 

O be^ 

*.2  § 
n<!  3 

.2c»  o 

B. 

Xft  c 


29. 

33. 

36. 


23. 


28.  33. 

32.  37. 
35.  40. 


o 

ft 

u- 

or} 

Cl,  03 
M C 
3_£< 
Oft 

§ft 

O 


cts. 


28. 


The  distances  from  the  shipping  points 
named  below  to  New  York,  Philadelphia,  Bal- 
timore and  Washington,  are,  as  follows,  via 
defendants’  lines: 

Distances. 


From  Points  on  the  C.  C.  & A . Ry. 
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On  the  basis  of  the  average  distance  of  these  i cities  named,  the  rales  per  ton  per  mile  under 
stations  on  each  road,  respectively,  from  the  |*the  old  and  the  new  rates  are  as  follows: 


To 

New  York. 

To 

Philadelphia. 

To 

Baltimore. 

To 

Washington. 

From. 

Old 

Rate. 

Present 

Rate. 

Old 

Rate. 

Present 

Rate. 

Old 

Rate. 

Present 

Rate. 

Old 

Rate. 

Present 

Rate. 

Lewiedale. ] 

Summit I 

Cents. 

Cents. 

Cents. 

Cents. 

. Cents. 

Cents. 

Cents. 

Cents. 

Leesville 1 

Johnston f 

Ridge  Springs I 

Batesburg J 

.985 

.958 

1.028 

.998 

1.065 

1.030 

1.147 

1.108 

Ellenton  1 

Hattieville j 

WiUiston 1 

Bamberg 1 

1.038 

.966 

1.084 

1.002 

1.125 

1.031 

1.200 

1.100 

Graham ^ 

St.  Mathews 1 

Elko J 

1.042 

.866 

1.087 

.890 

1.129 

.902 

1.196 

.955 

Augusta 

.923 

.898 

.956 

.928 

.978 

.962 

1.047 

1.012 

The  following  table  gives  the  average  re-  j June  30,  1888,  1889  and  1890,  as  reported  to 
•ceipts  per  ton  per  mile  and  estimated  cost  of  this  Commission  by  the  roads  named  therein: 
carrying  a ton  a mile  for  the  years  ending  I 


Average  Receipts  per  ton  per  mile  and  Estimated  cost  of  carrying  one  ton  one  mile  for  Roads 
named  for  the  Years  ending  June  30,  1888 , 1889  and  1890. 


1888. 

1889. 

1890. 

Name  of  Road. 

Average 

receipts. 

Estimated. 

cost. 

Average 

receipts. 

Estimated. 

cost. 

Average 

receipts. 

Estimated. 

cost. 

Cents. 

Cents. 

Cents. 

Cents. 

Cents. 

Cents. 

.South  Carolina  Railway 

Charlotte,  Columbia  & Augusta 
Railroad  (1) 

1.894 

1.223 

1.685 

1.227 

1.615 

.885 

Richmond  & Danville  Railroad 

Port  Royal  & Western  Carolina 

1.710 

1.032 

1.476 

1.022 

1.310 

1.090 

Railway 

3.662 

2.729 

3.522 

3.109 

3.108 

3.352 

Pennsylvania  Railroad. 

.723 

.509 

.6S5 

.486 

.661 

(2)  .457 

(1)  No  separate  report  filed.  Included  in  report 

(2)  As  computed  by  this  Office.  Returned  by  Pe 

Interstate  Commerce  Commission, 

July  27, 1892. 

4.  On  shipments  to  New  York  there  is  a 
■terihinal  charge  by  the  delivering  road  of  7 
cts.  per  hundred  pounds,  for  handling  in  the 
harbor  and  making  deliveries  witbin  the  light- 
erage limits.  There  also  appears  to  be  a 
charge  of  1 cent  per  hundred  pounds  by  the 
initial  road  for  gathering  up  the  melons. 
These  charges  are  deducted  from  the  through 
Tate  and  the  remainder  is  divided  between  the 
connecting  roads.  The  rate  sheets  filed  by  the 
defendants  do  not  show  these  terminal  charges 
but  only  the  through  gross  rates. 

5.  Twelve  hundred  melons  of  average  weight 
cf  20  lbs.  per  melon,  are  estimated  as  a car- 
load. The  better  grades  average  about  23£ 
pounds.  Few,  if  any,  under  20  pounds,  are 
shipped.  The  minimum  carload  during  com- 
plainant’s shipments  in  1889  was  fixed  by  the 
Toads  at  24,000  pounds,  and  any  excess  charged 
for  at  the  carload  rate  per  hundred  pounds. 
The  cars  are  not  loaded  to  their  full  capacity, 
as  that  would  be  detrimental  to  the  bottom 
layers  of  melons  and  render  them  unsalable. 
A car  of  ordinary  size  loaded  to  the  extent 
practicable  will  carry  from  24,000  to  26,000 
pounds. 

6.  The  roads  have  special  melon  trains  and 
place  cars  on  the*  side  tracks  where  they  are 
loaded  with  melons  by  the  shipper  or  owner. 
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f the  Rich.  & Danv.  R.  R.  Co. 
nsyl  vania  R.  Co.  as  .462  cent. 

The  cars  furnished  for  this  purpose  are  for  the 
most  part  box  cars  and  the  shipper  has  to  pre- 
pare them  by  laying  straw  on  the  bottom  to  the 
depth  of  8 or  10  inches  as  a bed  for  the  melons 
and  by  sealing  the  door  horizontally  with  strips 
of  lumber  2 or*3  inches  apart.  Melons  are  per- 
ishable freight  and  begin  to  deteriorate  two  or 
three  days  after  they  mature,  but  this  depends 
to  a great  extent  upon  the  weather.  They  are 
also  liable  to  injury  from  the  bumping  of  the 
cars  against  each  other.  The  transportation  of 
melons  by  the  road  is  at  the  owner’s  risk;  but 
the  roads  sometimes  have  to  sell  the  melons  to 
pay  freight  charges,  and  when  they  do  not 
bring  enough  for  that  purpose,  it  is  the  loss  of 
the  roads.  As  a security  against  this  loss,  the 
roads,  whenever  they  deem  it  advisable,  require 
prepayment  of  freight.  The  roads  do  not  con- 
tract to  make  melon  shipments  within  a speci- 
fied time,  but  publish  schedules  for  their  melon 
trains  and  the  understanding  is  that  quick  time 
and  prompt  delivery  are  to  be  made.  The 
schedule  time  on  the  lines  of  defendants  during 
complainant’s  shipments  in  1889  appears  to 
have  been  49  hours  from  Augusta  and  41| 
hours  from  Columbia  to  New  York,  and  pro- 
portionately less, for  intermediate  points.  This 
gives  a speed  of  from  16  to  18  miles  per  hour, 
and  is  a reasonable  time  for  the  performance 
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of  the  service  by  the  roads.  There  is  evidenc^ 
tending  to  show  that  melon  trains  are  frequent- 
ly delayed  much  beyond  the  schedule  time  and 
that  the  freight  has  been  greatly  injured  in 
this  way;  but  there  is  no  reliable  data  as  to  the 
amount  of  the  damage  thus  sustained,  and  it 
does  not  appear  what  was  the  cause  of  the  de- 
lay or  whether  it  was  avoidable  by  reasonable 
diligence  on  the  part  of  the  roads.  Cars  em- 
ployed in  transporting  melons  to  the  east 
bring  return  loads,  but  to  what  extent  is  not 
satisfactorily  shown. 

7.  There  is  a charge  of  10$  commissions  by 
the  commission  merchant  on  the  sale  of 
melons  'and  a fcartage  and  handling  charge, 
amounting  to  $8  or  $10  per  car,  at  Baltimore 
and4Philadelphia.  In  New  York  the  melons 
are  usually  sold  directly  from  the  dock  and  no 
expense  is  incurred  for  cartage  or  handling. 
A charge  of  $2  per  car  is  also  made  for  “pass- 
ing” the  melons  from  the  car  to  the  vehicle 
by  which  they  are  carried  to  their  destination. 
All  these  expenses  are  paid  by  the  shipper. 
There  is  no  evidence  as  to  the  cost  of  the  rais- 
ing of  melons  and  placing  them  on  board 
the  cars  for  shipment.  An  average  carload  of 
melons  at  shipping  point  is  estimated  to  be 
worth,  taking  the  season  through,  from  $50  to 
$75,  and  they  sell  in  the  eastern  markets,  ac- 
cording to  the  testimony  of  the  complainant, 
at  from  12  to  16  cts.  per  melon;  another  wit- 
ness testifies  that  good  melons  bring  in  New 
York  from  14  to  25  cents  per  melon. 

A carload  of  melons  generally  loses  from 
100  to  150  by  reason  of  their  becoming  unsala- 
ble in  transit.  The  testimony  was  to  the  effect 
that  the  melon  business  had  not  proved  very 
profitable  to  the  shipper.  The  markets  are 
sometimes  over-stocked,  and,  the  melon  being 
perishable,  if  it  does  not  reach  the  market  at 
the  right  time,  cannot  be  held  over  and  has  to 
be  sold  for  anything  it  will  bring.  The  busi- 
ness of  raising  and  shipping  melons  appears, 
however,  to  have  grown  steadily;  in  1887,  it 
is  stated,  there  were  shipped  over  the  South 
Carolina  Railway  about  500  carloads — in  1888, 
about  1,000  carloads,  and  in  1890,  nearly  2,200 
carloads.  Tt  is  to  the  interest  of  the  roads  to 
encourage  the  melon  industry  and  they  appear 
to  have  done  so;  the  cars  placed  upon  the  side 
track  for  receipt  of  the  melons  are  allowed  to 
remain  there  for  some  time  for  the  convenience 
of  the  shipper  and  telegraphic  information  as 
to  the  state  of  the  market  and  other  - facilities 
are  furnished  by  the  roads  free  of  cost  to  per- 
sons engaged  in  the  business. 

8.  The  melon  shipping  season  extends 
through  July  and  August.  During  those 
months  in  1889,  the  complainant’s  partial  state- 
ment and  that  furnished  by  the  Richmond  & 
Danville  Company  for  the  Charlotte,  Colum- 
bia & Augusta  road,  show  121  carloads 
shipped  by  him.  Of  these  114  weighed  (ac 
4 Inter  S. 


cording  to  those  statements)  24,000  lbs.,  six 
weighed  30,000,  and  one  35,750  lbs.  The  com- 
plainant states  that  during  the  season  of  1887,. 
1888,  1889  and  1890,  he  shipped  between  four 
and  five  hundred  carloads  of  melons. 

9.  The  complainant  testifies  that  for  car- 
loads of  lighter  weight  he  was  charged  during 
the  season  of  1889,  the  same  or  a greater 
amount  of  freight  than  other  parties  were 
charged  on  two  or  more  carloads  of  greater 
weight.  There  is,  however,  no  satisfactory 
proof  as  to  the  weights  of  the  carloads  re- 
ferred to.  The  evidence  also  fails  in  our  opin- 
ion to  sustain  the  charge  that  the  defendants 
willfully  “rendered  untrue  and  false  weights.”' 
As  to  overcharges,  it  appears  that  some  of 
small  amount  were  made  by  the  road,  but  no* 
complaint  was  ever  made  of  them  by  the  com- 
plainant and  the  attention  of  the  railroad  of- 
ficials was  not  called  to  them.  The  complain- 
ant appears  to  have  attributed  the  overcharges* 
to  “mistake  in  rates.”  In  one  instance,  an  of- 
fer was  made  after  the  institution  of  this  pro- 
ceeding to  refund  the  amount  of  one  of  the 
alleged  overcharges,  but  the  complainant  re- 
fused to  accede  to  the  offer.  It  is  also  shown 
that  in  some  instances,  the  complainant  was- 
charged  for  less  than  the  actual  weight  of  his 
carloads.  The  complainant’s  method  of  ascer- 
taining the  weight  of  melons  was  to  have  an 
expert  estimate  the  weight  of  such  melons  as 
he  could  and  weigh  those  as  to  which  he  was 
in  doubt. 

10.  As  showing  that  the  defendants  “changed 
their  rates  without  giving  the  notice  required 
by  law,”  the  complainant  introduced  in. evi- 
dence a rate  sheet  of  the  “Richmond  & Dan- 
ville Despatch”  dated  July  13,  1888,  No.  1266,. 
superseding  one  dated  July  6,  1888,  No.  1261. 
The  through  rates  on  both  these  rate  sheets 
are,  however,  the  same,  and  there  is  no  differ- 
ence between  them  except  as  to  the  divisions 
between  the  connecting  roads  of  the  through 
rate  to  Baltimore.  A rate  sheet  signed  by  the 
general  freight  agents  ox  the  Richmond  & Dan- 
ville Railroad  and  the  South  Carolina  Railway, 
dated  July  12,  1889,  and  taking  effect  July 
15,  1889,  was  also  placed  in  evidence;  but  it 
does  not  purport  to  supersede  any  former  rate- 
sheet  and  appears  to  have  only  established 
melon  rates  to  certain  points  on  the  North 
Carolina  and  other  railroads  to  which  they 
had  not  been  previously  announced.  The-, 
changes  in  the  rates  on  melons  appear  to  have 
been  for  the  most  part  (if  not  entirely)  reduc- 
tions and  they  were  made  prior  to  the  melon 
shipping  season.  The  complainant  was  duly 
advised  as  to  the  rates  each  season  and  no  in- 
jury is  shown  to  have  resulted  to  him  or  any 
other  shipper  from  a want  of  notice.  There 
is  no  positive  or  other  satisfactory  proof  that 
the  rates  were  not  in  fact  pbsted  as  required 
by  law[aud  none  whatever  of  a willful  neglect 
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on  the  part  of  any  of  the  defendants  of  their 
duty  in  this  respect.  Railroad  Commission 
of  Florida  v.  Savannah , F.  & W.  R.  Co.  5 I. 
C.  C.  Rep.  13,  3 Inters.  Cora.  Rep.  688. 

11.  In  letters  dated,  respectively,  Dec.  3,  and 
Nov.  24,  1888,  the  complainant  wrote  the  Gen- 
eral Freight  Agent  of  the  Richmond  & Dan- 
ville Road,  expressing  the  hope  that  rates 
would  remain  as  they  were  and  that  the  same 
treatment  as  in  the  past  would  be  accorded  to 
melon  shippers.  At  that  time,  the  rates  in 
force  were  about  the  same  as  those  now  com- 
plained of  being  (as  shown  by  the  rate  sheets 
of  July  6 and  July  13,  1888)  per  carload  to 
Washington  and  Baltimore  $88.00,  to  Phila- 
delphia $96.00  and  to  New  York  $102.00.  By 
rate  sheet  of  June  20,  1888,  the  rates  were 
very  much  higher,  being  51  cents  per  hundred 
pounds,  or  $122.40  per  carload,  to  New  York. 
In  a subsequent  letter,  dated  Feb.  26, 1889,  the 
complainant,  while  referring  to  the  “liberal 
treatment”  the  roads  had  accorded  shippers  of 
melons  during  the  past  season  asked  for  a re- 
duction of  from  10  to  15  per  cent. 

Conclusions. 

The  claim  of  the  complainant  for  an  order 
of  reparation  calls  in  question  the  reasonable- 
ness of  the  rates  charged  on  complainant’s 
shipments  in  July  and  August,  1889,  and 
which  were  in  force  when  this  proceeding  was 
instituted.  As  bearing  on  this  question,  the 
complainant  alleges  that  32,000  lbs.  would  be 
a just  and  fair  minimum  carload  weight  to  be 
allowed  on  melons  and  not  24,000  lbs.,  the 
weight  established  by  the  defendants.  The 
complainant,  however,  testifies  (and  the  other 
evidence  is  to  the  same  effect)  that  from  24,000 
to  26,000  lbs.,  is  the  proper  weight  of  melons 
to  be  loaded  in  a car  and  it  appears  that  a 
greater  weight  would  result  in  detriment  to 
the  lower  layers  of  the  melons.  The  smallest 
melons  shipped,  moreover,  do  not  as  a rule 
weigh  under  20  lbs.  and  as  1200  melons  is  a 
carload  in  numbers,  24,000  lbs.  would  seem 
to  be  the  natural  minimum  carload  weight. 
In  any  event  the  real  question  is  as  to  the  rea- 
sonableness of  the  rates  in  themselves. 

These  rates,  as  alleged  in  the  complaint, 
yielded  on  a carload  of  24,000  pounds  from 
stations  on  South  Carolina  Railway,  $103.92 
to  New  York;  $96.72  to  Philadelphia;  and 
$87.12  to  Baltimore  and  Washington.  Accord- 
ing to  complainant’s  testimony,  the  average 
market  price  of  a melon  in  New  York  is  about 
14  cents.  As  there  is  a loss  of  from  100  to  150 
melons  in  transit,  the  carload  on  reaching 
market  would  not  contain  on  an  average  more 
than  1075  salable  melons,  which  at  14  cents 
per  melon,  would  sell  for  $150.50.  Deducting 
from  this  the  10  per  cent  commission  on  sales, 
$15.05,  and  the  freight  to  New  York,  $103.92, 
there  is  left  a balance  of  $31.53  for  the  ship- 
per. This  is  less  than  the  amount  (from  $50.00 
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to  $75.00  per  carload),  which,  according  to 
the  testimony,  the  carload  would  sell  for  at 
point  of  shipment.  The  only  other  witness  as 
to  the  market  price  in  New  York  (a  witness 
for  complainant)  states  that  good  melons  sold 
there  at  from  14  cents  to  25  cents  per  melon. 
This  gives  an  average  of  19i  cents  per  melon 
and  at  this  price  a carload  shipped  to  New 
York  would  net  the  shipper  after  deducting 
freight  charges  and  commissions,  $84.74.  It 
is  not  reasonable  that  shipments  would  be 
made  of  a commodity  which  is  worth  more  to 
the  shipper  at  point  of  shipment  than  it  yields 
him  in  the  market  shipped  to,  and  we  are  of 
opinion  that  the  market  price  in  New  York  as 
testified  to  by  the  witness  last  ireferred  to  is 
more  nearly  correct  than  that  given  by  com- 
plainant. There  is  no  evidence  as  to  the  mar- 
ket price  of  melons  at  other  points.  At  Balti- 
more and  Philadelphia,  the  shipper  has  to  pay 
for  cartage  and  hauling  as  appears  from  our 
statement  of  facts. 

The  evidence  in  this  case  is  materially  de- 
ficient in  furnishing  no  data  whatever  as  to  the 
cost  of  raising  melons  (embracing  interest  on 
investment,  labor  and  other  items  of  such  cost), 
and  the  expense  of  conveying  them  to  the  cars 
and  preparing  the  latter  for  their  safe  trans- 
portation. 

The  complainant  in  his  brief  invokes  the  rule 
laid  down  by  us  in  the  case  of  Delaware  State 
Grange  Patrons  of  Husbandry  v.  New  York,  P. 
& N.  R.  Co.,  3 Inters.  Com.  Rep.  561,  4 I.  C. 
C.  Rep.  605,  that  “rates  should  bear  a fair  and 
reasonable  relation  to  the  antecedent  cost  of 
the  traffic  as  delivered  to  the  carrier  for  trans- 
portation, and  the  average  market  price  the 
freight  will  command,  or,  as  it  is  termed,  the 
commercial  value  of  the  property.”  In  the 
absence  of  any  evidence  showing  the  “ante- 
cedent cost  of  the  traffic  as  delivered  to  the 
carrier”  and  in  view  of  the  meagre  and  unsat- 
isfactory evidence  as  to  the  “average  market 
price  of  melons,”  it  would  seem  impracticable 
to  apply  that  rule  in  this  case  as  now  presented 
to  us. 

In  passing  upon  the  lawfulness  of  rates,  the 
question  whether  they  afford  the  carrier  a 
proper  return  for  the  service  rendered  is  to  be 
considered  as  well  as  the  result  of  the  business 
to  the  shipper  or  producer  of  the  traffic. 
Melons  being  perishable,  rapid  transit  and 
prompt  delivery  are  of  the  first  importance  and 
where  the  carrier  renders  this  special  service  a 
higher  rate  than  for  the  carriage  of  ordinary 
freight  is  warranted.  Delaware  State  Grange 
Patrons  of  Husbandry  v.  New  York,  P.  & N.  R. 
Co.  supra.  The  defendants  furnish  special 
trains  for  the  melon  traffic  and  undertake  to 
make  quick  movement  and  speedy  delivery. 
It  appears  that  in  numerous  instances  they 
have,  from  some  cause  not  stated,  failed  in  this 
respect  to  the  damage  of  the  shipper.  This 
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failure,  when  avoidable  by  the  exercise  of 
reasonable  diligence  on  their  part,  would  seem 
to  constitute  a ground  of  action  for  damages 
in  the  courts.  If,  because  of  such  default  on 
the  part  of  the  carrier,  the  rate  should  be,  at 
the  shipper’s  request,  reduced  to  such  a rate  as 
would  he  reasonable  in  the  absence  of  rapid 
transit  and  prompt  delivery,  the  carrier  would 
be  relieved  of  the  duty  of  rendering  this  special 
service,  so  essential  to  the  melon  traffic.  It 
would  seem,  therefore,  to  he  to  the  interest  of 
the  shipper  not  to  seek  a reduction  of  rates  on 
the  ground  of  a failure  of  duty  on  the  part  of 
the  carrier,  but  to  endeavor  to  enforce  that  duty 
by  proper  proceedings  in  the  courts.  A re- 
duction of  rates  by  us  would,  as  we  have 
shown,  tend  to  a contrary  result. 

By  a comparison  of  the  table  in  our  state- 
ment of  facts  showing  the  rates  per  ton  per 
mile  under  the  old  as  well  as  the  present  rates 
from  the  several  shipping  points  to  New  York, 
Philadelphia,  Baltimore  and  Washington,  with 
that  giving  the  average  receipts  per  ton  per 
mile  on  freight  in  general  and  the  estimated 
cost  of  carrying  a ton  a mile,  for  the  three 
years,  1888,  1889  and  1890,  as  reported  by  the 
roads,  it  will  be  seen  that  those  rates  per  ton 
per  mile  are  less  than  the  average  receipts  per 
ton  per  mile  on  all  the  roads  named  except 
the  Pennsylvania,  and  are  also  less  than  the 
estimated  cost  of  carrying  a ton  a mile  on  most 
of  them.  There  was  no  evidence  introduced 
as  to  the  actual  cost,  to  the  roads  of  melon 
transportation. 

The  complainant  contends  that  the  reduc- 
tion in  rates  since  this  proceeding  was  com- 
menced is  in  the  nature  of  an  acknowledg- 
ment that  the  rates  as  they  existed  before  the 
reduction  were  excessive.  This  does  not  nec- 
essarily follow.  On  an  examination  of  the 
tables  of  rates  complained  of  and  present 
rates,  it  will  be  seen  that  the  main  reduction  is 
in  the  rates  from  stations  on  the  South  Carolina 
Railway  and  the  small  roads  tributary  to  it — the 
reduction  from  those  stations  being  7 cents 
per  hundred  pounds,  while  from  stations  on  the 
other  roads  it  is  only  fiom  1 to  3 cent.  It  will  al- 
so be  seen  from  the  table  relating  to  that  matter, 
that  the  estimated  cost  of  carrying  a ton  a mile 
on  the  South  Carolina  Railway  has  decreased 
from  1.227  cents  in  1889  to  .885  cents  in  1890. 
A decrease  in  cost  of  transportation  and  the  in- 
crease shown  to  have  taken  place  in  the  volume 
of  the  melon  traffic  might  authorize  and  ac- 
count fora  reduction  in  rates.  The  rates  com- 
plained of  appear  to  have  been  less  than  those 
at  times  previously  in  force  and  the  complain- 
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ant  does  not  appear,  when  he  wrote  the  letters 
referred  to  in  our  statement  of  facts,  to  have 
considered  such  prior  rates  excessive. 

We  have  been  considering  the  reasonable- 
ness of  the  rates  in  force  during  the  complain- 
ant’s shipments  in  1889  as  bearing  upon  the 
claim  of  complainant  for  an  order  of  repara- 
tion. We  do  not  feel  justified  under  the  state 
of  proof  in  issuing  such  order  based  on  the 
ground  that  those  rates  were  excessive  and  un- 
lawful. 

Under  the  present  rate  of  36  cents  per  hun- 
dred pounds  the  freight  on  a carload  of  24,000 
lbs.  from  stations  on  the  South  Carolina  Rail- 
way to  New' York  is  $86.40.  Taking  the  com- 
plainant’s statement  of  the  market  value  of 
melons  in  New  York  and  deducting  the  above 
freight  and  10  percent  commissions,  there  will 
be  left  $49.  05  per  carload.  On  the  testimony 
of  the  other  witness  as  to  such  market  value, 
the  balance  after  making  those  deductions  will 
be  $102.80.  In  order  to  find  the  net  profit  to 
the  producer  or  shipper,  there  must  be  sub- 
tracted from  the  balance  so  ascertained,  the 
cost  of  raising  thelmelons,  conveying  them  to 
and  loading  them  in  the  cars  and  preparing  the 
latter  for  their  transportation.  Of  this  cost,  as 
before  stated,  we  have  no  proof.  The  com- 
plainant claims  that  a rate  somewhat  lower 
than  that  now  in  force  should  be  made,  but 
we  are  not  prepared,  on  the  facts  disclosed  by 
the  record,  to  sustain  this  claim.  In  view  of 
the  absence  of  any  evidence  whatever  as  to  the 
cost  incurred  by  the  producer  or  shipper  in 
raising  the  melons  and  otherwise  as  above 
stated  prior  to  the  commencement  of  the  tran- 
sit, and  of  the  other  matters  bearing  on  this 
question  to  which  we  have  adverted,  we  do  not 
feel  justified  in  ordering]a  greater  reduction  of 
the  rate  complained  of  than  that  already  made 
by  the  defendants  since  the  commencement  of 
this  proceeding.  It  may  be  noted  in  this  con- 
nection that  the  complainant  in  his  letter  of 
February  26,  1889,  to  the  General  Freight 
Agent  of  the  Richmond  & Danville  Road, 
asked  for  a reduction  on  rates  of  from  10  to  15 
per  cent.  The  present  rates  from  stations  on 
the  South  Carolina  Railway  are  about  15  per 
cent  less  than  those  in  force  at  that  time.  The 
rates  specifically  set  forth  in  the  complaint  as 
exorbitant  are  those  then  in  force  from  stations 
on  the  South  Carolina  Railway. 

~ As  to  overcharges,  or  charges  in  excess  of  the 
published  or  agreed  rates,  and  false  weighing, 
we'deem  it  unnecessary  to  add  anything  to  what 
we  have  said  in  our  statement  of  facts. 

The  complaint  must  he  dismissed. 
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THE  BOARD  OF  TRADE  OF  CHATTANOOGA 
v. 

THE  EAST  TENNESSEE,  VIRGINIA  & GEORGIA  R.  CO.;  The  Norfolk  & West, 
ern  Railroad  Company;  The  Old  Dominion  Steamship  Company;  The  Western  & 
Atlantic  Railroad  Company;  The  Central  Railroad  & Banking  Company  of 
Georgia;  The  Georgia  Railroad  Company;  The  Ocean  Steamship  Company  of 
Savannah;  The  South  Carolina  Railway  Company;  The  Clyde  Steamship  Company; 
The  CmcrNNATi,  New  Orleans  & Texas  Pacific  Railway  Company;  The  Baltimore 
& Ohio  Railroad  Company;  The  Central  Railroad  Company  of  New  Jersey;  The 
Nashville,  Chattanooga  & St.  Louis  Railway  Company;  The  Pennsylvania  Rail- 
road Company;  The  Pennsylvania  Company;  The  New  York,  Lake  Erie  & Western 
Railroad  Company;  The  New  York  & New  England  Railroad  Company  and  The 
Delaware  & Hudson  Canal  Company. 

[No.  259.] 


1.  Upon  complaint  alleging  that  rates  on 
traffic  from  New  York  and  other  Atlantic 
seaboard  points  to  Chattanooga  are  unreason- 
able and  greater  for  the  shorter  distance  to 
Chattanooga  than  for  the  longer  distance 
over  the  same  line  in  the  same  direction  to 
Memphis  and  Nashville: 

Held,  That  defendants  are  justified  by  the 
existence  of  water  competition  of  controlling 
force  in  charging  less  on  such  traffic  for  the 
longer  distance  to  Memphis,  but  that  no 
such  competition  exists  for  such  traffic  to 
Nashville,  and  any  greater  charge  for  the 
transportation  of  like  kind  of  property  from 
said  seaboard  points  for  the  shorter  distance 
to  Chattanooga  than  for  the  longer  distance 
through  Chattanooga  to  Nashville  is  in  viola- 
tion of  the  fourth  section  of  the  Act  to 
Regulate  Commerce.  Defendants  ordered  to 
Uease  and  desist  from  making  such  greater 


charge  to  Chattanooga,  with  leave  to  file 
application  for  relief  under  the  proviso 
clause  of  the  fourth  section  within  a speci- 
fied time.  Trammell  v.  Clyde  88.  Co.  4 
Inters.  Com.  Rep.  120;  5 I.  C.  C.  Rep.  824, 
cited  and  affirmed. 

2.  One  transportation  liue  cannot  be  said  to 
meet  the  competition  of  another  transporta- 
tion line  for  the  carrying  trade  of  any  par- 
ticular locality,  unless  the  latter  line  could 
and  would  perform  the  service  alone  if  the 
former  did  not  undertake  it. 

3.  When  great  disparity  exists  between  charges 
which  are  lower  to  competitive  than  to  in- 
termediate points  much  less  remote,  the 
inference  is  irresistible  that  the  lower  rate 
must  be  unremunerative  upon  any  theory, 
or  else  the  larger  rate  gives  an  unwarranted 
return  for  the  service  rendered. 


Complaint  filed,  April  9,  1890. — Answers  filed,  May  5 to  June  20, 1890. — Heard  at  Chattanooga > 
Tennessee,  November  12,  1890. — Briefs  filed,  January  2 to  January  20,  1891. — Decided  Decem- 
ber 30,  1892. 


rPHE  FOURTH  section  of  the  Act  to  Regulate  Commerce.  See  Complaint,  2 Inters.  Com. 
-L  Rep.  798;  Answer,  3 Inters.  Com.  Rep.  106. 


O.  C.  Connor,  J.  A.  Moon  and  E.  8.  Daniels  for  Complainant. 

W.  M.  Baxter,  for  the  East  Tennessee,  Virginia  & Georgia  Railway  Company. 

A.  Pope,  for  the  Norfolk  & Western  Railroad  Company,  and  Old  Dominion  Steamship 
Company. 

_Lawton  & Cunningham,  for  the  Central  Railroad  & Banking  Company  of  Georgia  and  the 
Ocean  Steamship  Company  of  Savannah. 

Shepherd  & Cist,  for  the  Cincinnati,  New  Orleans  & Texas  Pacific  Railway  Company. 
Clarke  & Brown,  for  the  Nashville,  Chattanooga  & St.  Louis  Railway  Company. 
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REPORT  AND  OPINION  OF  THE  COMMISSION. 


Knapp,  Commissioner: 

The  complainant,  an  association  of  mer- 
chants and  manufacturers  of  the  city  of  Chat- 
tanooga, Tennessee,  incorporated  under  the 
laws  of  that  state  in  the  name  of  “The  Board  of 
Trade  of  Chattanooga,”  alleges  that  its  objects, 
among  others,  are  “to  study  the  workings  of 
our”  (the  Chattanooga’s)  “system  of  trans- 
portation, upon  which  our”  (Chattanooga’s) 
“commercial  prosperity  depends  so  largely, 
and  to  endeavor  to  remedy,  by  all  proper 
means,  the  defects  and  abuses  existing  there- 
in;” and  that  the  defendants,  as  common  car- 
riers engaged  in  interstate  commerce,  “sepa- 
rately and  jointly,  have  been  and  are  now 
transporting  property  and  participating  in 
through  rates  of  freight  charges  for  transport- 
ing the  same,”  from  Boston,  New  York, 
Philadelphia  and  Baltimore,  designated  as 
Eastern  Seaboard  points,  to  Nashville,  Mem- 
phis and  Chattanooga,  in  the  state  of  Ten- 
nessee. 

The  complaint  charges  in  substance: 

1.  That  the  through  rates  to  Chattanooga 
participated  in  by  the  defendants  are  unjust 
and  unreasonable  in  themselves,  (as  well  as 
relatively  to  those  to  Nashville  aud  Memphis) 
and  therefore,  in  violation  of  section  1 of  the 
Act  to  Regulate  Commerce. 

2.  That  Nashville,  Memphis  and  Chatta- 
nooga compete  for  business  in  the  same  terri- 
tory; that  the  through  rates  so  charged  and 
participated  in  by  defendants  are  much  lower 
to  Nashville  and  Memphis  than  to  Chattanooga 
“for  transporting  liketproperty  from  said  sea- 
board points  under  the  same,  or  substantially 
the  same  circumstances  and  conditions;”  and 
that  the  defendants  are  thus  guilty  of  unjust 
discrimination  against  Chattanooga,  in  viola- 
tion of  section  2 of  the  Act  to  Regulate  Com- 
merce, and  of  giving  an  undue  preference  or 
advantage  to  Nashville  and  Memphis  and 
subjecting  Chattanooga  to  an  undue  prejudice 
or  disadvantage  in  violation  of  section  3 of 
said  Act. 

3.  That  the  defendants  are  guilty  of  a vio- 
lation of  section  4 of  the  Act  to  Regulate 
Commerce,  in  that  under  said  through  rates 
they  charge  and  receive  a greater  compensa- 
tion for  the  transportation  of  the  “like  kind 
of  property,  under  substantially  similar  cir- 
cumstances and  conditions”  from  said  eastern 
seaboard  cities  to  Chattanooga  than  they  charge 
and  receive  for  such  transportation  over  their 
several  lines  through  Chattanooga  to  Nashville 
and  Memphis,  which  latter  cities  are  respect- 
ively 151  miles  and  310  miles  farther  from 
said  eastern  seaboard  points. 

In  proof  of  these  allegations,  complainant 
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refers  to  the  tariffs  on  file  with  the  Interstate 
Commerce  Commission,  and  gives  tables  illus- 
trating the  alleged  discriminating  and  other- 
wise illegal  character  of  said  rates. 

The  prayer  of  the  complainant  is,  that,  after 
hearing  and  investigation  by  this  Commission 
on  due  notice,  “an  order  be  made  command- 
ing the  defendants  to  cease  and  desist  from 
said  violations  of  the  Act  to  Regulate  Com- 
merce, and  that  said  order  require  them  to 
transport  property  to  Chattanooga  from  east- 
ern seaboard  points  at  such  rates  as  this  Com- 
mission may  decide  to  be  just  and  reasonable,” 
and  “to  cease  transporting  property  from 
eastern  seaboard  points  to  the  cities  of  Nash- 
ville and  Memphis  at  lower  rates  of  freight 
charges  than  they  charge  and  collect  for  trans- 
porting like  property  to  the  city  of  Chatta- 
nooga; and  for  such  other  and  further  order 
as  the  Commission  may  deem  necessary  to 
grant  relief  to  the  merchants  and  manufactur- 
ers of  Chattanooga.” 

All  of  the  defendants  filed  auswers  to  the 
complaint  except  the  Pennsylvania  Company, 
The  Old  Dominion  Steamship  Company  and 
the  Clyde  Steamship  Company. 

Some  of  these  answers  put  in  issue  the  alle- 
gation of  complainant  that  Nashville,  Memphis, 
and  Chattanooga  compete  for  business  in  the 
same  territory,  and  the  answer  of  the  Norfolk 
& Western  Railroad  Company  sets  up  that 
‘ ‘there  are  natural  causes  between  Nashville  and 
Chattanooga,  or  between  Cincinnati  and  Chat- 
tanooga, in  the  shape  of  ranges  of  mountains 
and  streams  that  divide  the  territories  natural- 
ly and,  as  a consequence,  commercially,  that 
absolutely  prevent  under  any  reasonable  condi- 
tions a growth  of  trade  to  any  extent  northward 
from  Chattanooga  in  the  direction  of  Nash- 
ville for  any  considerable  distance  along  the 
line  of  the  Nashville,  Chattanooga  & St.  Louis 
Railway,  or  northward  in  the  direction  of  Cin- 
cinnati along  the  line  of  the  Cincinnati  South- 
ern Railway  ; that  the  character  of  the  pro- 
ductions of  the  territories  named,  the  interde- 
pendence of  the  communities  in  said  sections 
one  upon  another,  and  in  their  relations  to- 
wards the  larger  markets  that  lie  in  the  direc- 
tion of  Ohio,  Kentucky  or  Indiana,  as  well  as 
the  community  of  interest  between  the  cities 
of  Nashville  or  Cincinnati  and  the  towns  along 
the  respective  lines  of  railway  named,  are  suf- 
ficient to  determine  or  control  the  trade  of  said 
communities  toward  said  cities  or  others  adja- 
cent thereto.”  This  answer  also  contains  the 
following  statement:  “The  adjustment  of  rates 
between  eastern  cities  and  Chattanooga  in  a 
uniform  measure  with  those  for  all  important 
points  in  interior  Alabama  and  Georgia,  was 
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because  of  the  necessity  that  existed,  com- 
mencing in  1868,  for  harmonizing  the  various 
•commercial  interests  of  said  towns  and  cities, 
and,  as  the  result  of  such  effort,  a system  of 
rate  adjustment  was  indicated  in  1874,  under 
the  auspices  of  an  association  then  formed, 
■called  the  Southern  Railway  & Steamship  As- 
sociation, which,  first  embracing  the  cities  of 
Atlanta,  Chattanooga,  Montgomery,  Selma 
and  Rome,  became  enlarged  in  its  area  as 
other  railway  lines  were  built'and  as  the  freight 
interests  of  other  towns  interested  became 
enlarged.  The  cities  or  towns  taking  rates 
uniform  with  Chattanooga  at  this  time  are, 
Anniston,  Ala.,  Athens,  Ga.,  Atlanta,  Ga., 
Birmingham,  Ala.,  Cedartown,  Ga.,  Colum- 
bus, Ga.,  Dalton,  Ga.,  Montgomery,  Ala.,Eu- 
faula,  Ala.,  Rome,  Ga.,  Selma,  Ala.,  Merid- 
ian, Miss.,  Opelika,  Ala.,  Talladega,  Ala.,  and 
possibly  others.  The  natural  conditions  that 
■exist,  as  well  as  the  transportation  facilities 
that  are  enjoyed  by  each  of  these  towns,  make 
them  more  or  less  competitive  with  each  other, 
and  a large  portion  of  them  competitive  with 
Chattanooga,  those  more  particularly  compet- 
itive with  Chattanooga  being  Anniston,  Ala., 
Atlanta,  Ga.,  Birmingham,  Ala.,  Rome,  Ga., 
and  Dalton,  Ga.,  and  taking  New  York  as  a 
representative  point,  the  rates  to  said  points 
rare  as  have  been  named  by  the  complainants, 
viz:  $1.14,  $.98,  $.86,  $.73,  $.60  and  $.49,  for 
the  six  figured  classes  of  merchandise  traffic  ; 
and  your  respondent  believes  that  the  competi- 
tion for  business  and  the  interchange  of  traffic 
■one  town  with  another  or  one  territory  with 
another,  in  which  Chattanooga  is  most  largely 
if  not  wholly  interested,  is  with  the  towns 
named  or  with  the  territories  that  said  towns 
likewise  reach,  and  that  it  is  in  reference 
to  rate  adjustment  in  connection  with  these 
towns  that  the  efforts  of  the  complainants 
should  be  directed.” 

It  is  expressly  admitted  in  most  of  the  an- 
swers, and  not  denied  in  any,  that  the  through 
Tates  from  said  eastern  seaboard  cities  are 
higher  to  Chattanooga  than  to  Nashville  and 
Memphis;  but  it  is  claimed  that  this  is  not  in 
violation  of  any  of  the  provisions  of  the  Act  to 
Regulate  Commerce,  because  it  is  alleged,  the 
rates  to  Nashville  and  Memphis  are  forced 
upon  the  defendants  by  actual  water  competi- 
tion of  controlling  force  at  both  said  points, 
^nd  the  transpoi  tation  thereto  from  said  east- 
ern seaboard  cities  is  not  under  substantially 
similar  circumstances  and  conditions  as  that  to 
Chattanooga.  It  is  further  denied  that  the 
rates  to  Chattanooga  are  unjust  and  unreason- 
-able  in  themselves. 

The  East  Tennessee,  Virginia  & Georgia 
Railway  Company,  The  Norfolk  & Western 
Railroad,  The  Central  Railroad  & Banking 
■Company  of  Georgia  and  The  Ocean  Steam- 
ship Company  of  Savannah,  allege  that  among 
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other  circumstances  which  justify  them  in 
charging  less  rates  for  the  longer  haul  through 
Chattanooga  to  Memphis  and  Nashville  than 
are  charged  to  Chattanooga,  is  the  fact  that, 
while  the  transportation  is  through  Chatta- 
nooga the  rates  to  Memphis  and  Nashville 
from  said  seaboard  points  are  made  through 
Cincinnati.  It  is  also  claimed  by  some  of  the 
defendants  that  the  through  rates  to  Memphis 
and  Nashville  are  not  made  under  a joint  pro- 
rating arrangement,  but  are  made  by  adding 
the  regular  tariff  rate  under  the  Official  (or 
Trunk  Line)  Classification  to  Cincinnati  to  the 
rates  of  the  railroads  south  of  that  point,  and 
that  for  said  last  named  rates  said  roads  south 
of  Cincinnati  are  alone  responsible. 

On  the  part  of  the  Nashville,  Chattanooga  & 
St.  Louis  Railway  Company  it  is  alleged,  that 
said  company  “neither  owns  nor  operates  any 
railroad  running  into  Chattanooga  except  the 
one  from  Nashville,”  and  said  company  denies 
that  it  has  anything  to  do  “in  fixing  the  rates 
or  participating  therein  on  freight  shipped 
from  any  of  the  named  points  to  Chattanooga,” 
but  it  admits  “that  it  takes  freight  destined 
for  Nashville  of  its  codefendants  at  Chatta- 
nooga from  said  named  points  at  through  rates 
and  participates  therein  with  its  codefendants.” 

The  New  York,  Lake  Erie  & Western  Rail- 
way Company  alleges  “that  the  freight  and 
traffic  sent  by  it  go  direct  to  Memphis  and 
Nashville  via  Louisville  and  do  not  pass 
through  Chattanooga,  and,  therefore,  that  the 
Board  of  Trade  of  Chattanooga  has  no  legal 
ground  of  complaint  against  it  under  the  Act 
to  Regulate  Commerce,  as  it  has  no  control 
whatever  of  the  rates  to  Chattanooga.” 

The  Cincinnati,  New  Orleans  & Texas  Pa- 
cific Railway  Company  avers  that  it  is  operat- 
ing as  lessee  thereof  the  Cincinnati  Southern 
Railway,  extending  from  Cincinnati  to  Chatta- 
nooga, and  “ that  the  city  of  Nashville  is  not 
on  the  defendant’s  line  of  railway  and  that  it 
does  not  operate  or  control  any  part  of  any 
through  route  from  said  eastern  seaboard 
points  to  Nashville.” 

The  Central  Railroad  Company  of  New 
Jersey  denies  “that  it  makes  through  rates 
from  any  seaboard  points  named  in  the  com- 
plaint to  Chattanooga,  Memphis  and  Nash- 
ville.” 

Facts. 

1.  The  complainant  is  an  association  of  mer- 
chants and  manufacturers  of  the  city  of  Chat- 
tanooga, Tennessee,  incorporated  under  the 
laws  of  that  state  for  the  purposes  named  in 
the  complaint,  and  the  defendants,  The  East 
Tennessee,  Virginia  & Georgia  Railway  Com- 
pany, The  Norfolk  & Western  Railroad  Com- 
pany, The  Old  Dominion  Steamship  Company, 
The  Western  & Atlantic  Railroad  Company, 
The  Central  Railroad  & Banking  Company 
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of  Georgia,  The  Georgia  Railroad  Company, 
The  Ocean  Steamship  Company  of  Savan- 
nah, The  South  Carolina  Railway  Company, 
The  Clyde  Steamship  Company,  The  Cin- 
cinnati, New  Orleans  & Texas  Pacific  Rail- 
way Company  (as  lessee  of  the  Cincinnati 
Southern),  The  Baltimore  & Ohio  Railroad 
Company,  The  Delaware  & Hudson  Canal 
Company,  The  Pennsylvania  Company,  The 
Pennsylvania  Railroad  Company,  The  New 
York,  Lake  Erie  & Western  Railroad  Compa- 
ny, The  New  York  & New  England  Railroad 
Company,  and  The  Nashville,  Chattanooga  & 
St.  Louis  Railway  Company,  are  severally 
common  carriers  engaged  in  interstate  com- 
merce as  parts  of  through  lines  and  under 
joint  tariffs  of  rates  to  Chattanooga,  Nashville 
and  Memphis,  Tennessee.  There  is  no  proof 
controverting  the  denial  of  the  Central  Rail- 
road Company  of  New  Jersey  that  it  is  so  en- 
gaged. 

2.  The  following  are  the  through  rates  from 
New  York  and  Boston  to  Chattanooga,  Nash- 
ville and  Memphis,  respectively : 

Classes:—  1 2 3 4 5 6 

To  Chattanooga 114  98  86  73  60  49 

To  Memphis,  310  miles  fartherlOO  85  65  45  38  35 
To  Nashville,  151  miles  farther  91  78  60  42  36  31 

It  thus  appears  that  the  rates  from  New  York 
and  Boston  are  less  to  Nashville  than  to  Chat- 
tanooga, on  the  six  numbered  classes  respect- 
ively, by  23  cents,  20  cents,  26  cents,  31  cents, 
24  cents  and  18  cents;  and  less  to  Memphis 
than  to  Chattanooga  by  14  cents,  13  cents,  21 
cents,  28  cents,  22  cents  and  14  cents.  These 
differences  prevail  in  favor  of  Nashville  and 
Memphis  on  all  goods  transported  to  those  cit- 
ies from  eastern  seaboard  points  through 
Chattanooga — the  distance  to  Nashville  being 
151  miles,  and  to  Memphis  310  miles,  further 
than  to  Chattanooga. 

3.  There  are  a number  of  routes  by  which 
traffic  from  the  eastern  seaboard  is  carried  to 
Nashville.  These  may  be  separated  into  two 
classes  or  groups;  one  consisting  of  the  lines 
passing  through  Chattanooga,  the  other  of  the 
lines  passing  through  Cincinnati,  Louisville, 
Evansville  and  possibly  other  points  north  of 
Chattanooga.  How  the  aggregate  through 
business  to  Nashville  is  divided  between  these 
different  groups  was  not  very  definitely  shown, 
hut  it  is  fairly  inferable  from  the  evidence  that 
the  lines  through  Chattanooga  carry  fifty  to 
sixty  per  cent  of  the  total  tonnage.  There 
was  considerable  disagreement  as  to  whether 
the  through  rate  to  Nashville  (with  reference 
to  the  routes  via  Cincinnati,  Louisville,  etc.)  is 
pro-rated  on  the  whole  mileage,  or  made  up  by 
adding  certain  arbitrary  amounts  to  the  “trunk 
line”  rates  from  the  east  to  these  intermediate 
points  respectively. 
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The  rates  from  New  York  and  Boston  to 
Cincinnati  are: 

1 2 3 4 5 6 

65  57  44  30  26  22 

From  the  same  points  to  Louisville  the  rates 
are: 

1 2 3 4 5 6 

75  65  50  35  30  25 

And  to  Evansville: 

1 2 3 4 5 6 

83  72  55  39  33  28 

The  above  charges  are  imposed  for  carrying 
the  traffic  to  these  towns  respectively,  whether 
the  transportation  terminates  there  or  is  con- 
tinued to  Nashville;  in  other  words  the  lines 
east  of  these  points  receive  the  same  compensa- 
tion in  either  case.  The  through  rate  to  Nash- 
ville, hereinbefore  stated,  is  less  than  the  local 
rates  from  these  several  places  plus  the  trunk 
line  rates  from  the  seaboard  to  each  of  them 
respectively,  that  is,  less  than  the  amount  pro- 
duced by  adding  the  locals  from  Cincinnati,. 
Louisville  or  Evansville  to  the  eastern  rates 
severally  applied  to  those  towns.  For  this 
reason  the  Nashville  rate  may  be  said  to  be 
made  by  “arbitrary”  additions  to  the  trunkline- 
rates  to  the  intermediate  points.  On  the  other 
hand  a comparison  of  these  additions  with  the 
distances  to  Nashville  from  the  several  points 
mentioned  shows  that  they  give  substantially 
the  same  rate  per  ton  per  mile  in  each  case — 
one  and  seven  tenths  cents — as  the  trunk  line 
rate  per  ton  per  mile  east  of  those  points. 
Practically,  therefore,  the  Nashville  rate  by 
the  several  routes  now  under  consideration  is 
an  extension  of  the  trunk  line  rate  to  lhat 
point,  the  total  charge  being  divided  between 
the  several  carriers  in  nearly  exact  proportion 
to  the  mileage  operated  by  each.  This  being 
the  material  fact,  the  origin  of  the  rate,  or  the 
proper  name  by  which  to  describe  it,  can  be 
of  no  importance.  As  any  differences  between 
the  several  routes  in  this  group  appear  to  be 
insignificant,  their  relation  to  the  controversy 
will  be  sufficiently  shown  by  taking  one  of 
them  as  an  illustration,  and  accordingly  the 
route  via  Cincinnati  will  be  hereafter  used  for 
that  purpose. 

The  following  comparison  shows  the  differ- 
ence between  the  local  rate  from  Cincinnati  to- 
Nashville  and  the  amounts  added  to  the  trunk 
line  rate  to  the  former  place  to  make  the- 
through  rate  to  the  latter. 

Local  Rate  3_  3_  4_  5_  6_ 

Cin.  to  Nash.  g3  48  89  . 31  gg  2g 

Additions  to  1 2 3 4 5 6 

Trunk  Line  Rate — — — — — — 

to  Cincinnati  26  21  16  12  10  9 

The  seaboard  traffic  which  is  carried  to 
Nashville  through  Chattanooga  reaches  the  lat- 
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ter  place  by  several  different  routes.  The 
most  important  of  these  appears  to  be  the  East 
Tennessee,  Virginia  & Georgia  Railway  with 
its  eastern  connections  by  rail  and  water.  The 
water  portion  of  this  route  is  by  the  vessels  of 
the  old  Dominion  Steamship  Company  from 
New  York  to  Norfolk,  where  they  connect 
with  the  Norfolk  & Western  Railroad  which 
extends  to  Bristol,  Tennessee,  the  eastern  ter- 
minus of  the  East  Tennessee,  Virginia  and 
Georgia;  the  rail  portion  of  this  route  consists 
of  the  Pennsylvania  system,  and  possibly  other 
lines,  reaching  Roanoke,  Va.,  on  the  main  line 
of  the  Norfolk  & Western  by  way  of  the  Shen- 
andoah Valley.  All  traffic  over  this  route 
passes  through  Knoxville,  Tenn.,  the  rates  to 
which  point  are  about  the  same  as  to  Memphis. 

Another  route  is  by  the  Clyde  Steamship 
Company  to  Charleston,  connecting  at  that 
port  with  rail  lines  running  through  Augusta 
and  Atlanta;  and  a third  route  is  by  the  Ocean 
Steamship  Company  to  Savannah,  and  thence 
by  rail  through  Macon  and  Atlanta.  There  is 
no  testimony  in  the  case  indicating  the  relative 
portion  of  Nashville  traffic  via  Chattanooga 
which  passes  by  either  of  these  routes,  but  our 
understanding  is  that  the  greater  portion  of  it 
goes  by  the  one  first  above  described. 

The  traffic  from  Atlantic  seaboard  points  to 
Memphis  is  also  divided  between  several  inde- 
pendent routes.  One  of  these  general  routes 
is  by  the  all  rail  lines  through  Cincinnati, 
Louisville,  Evansville,  etc.  The  Memphis 
through  rate  is  the  trunk  line  rate  to  Cincin- 
nati, etc. , plus  certain  additions  which  are  less 
than  the  local  rates  from  those  points  to 
Memphis.  The  difference  between  such  local 
rates  and  these  additions  appears  by  the  fol- 
lowing statement: 


Local  Rate  h 1 L i 1 I 

Cm.  to  Memp.  75  g0  5£j  4()  gf)  3g 

Additions  to  1 2 3 4 5 6 

Trunk  Line  Rate  — — — — — — 

to  Cincinnati  35  28  21  15  12  13 


A comparison  of  these  additions  with  the 
distances  from  Cincinnati,  etc.,  shows  that  the 
Memphis  through  rate,  like  the  Nashville 
through  rate,  is  in  effect  an  extension  of  the 
trunk  line  rate  to  Memphis,  the  total  charge 
being  divided  between  the  different  carriers  in 
proportion  to  their  respective  mileage. 

A second  route  is  the  one  through  Chatta- 
nooga, formed  by  the  East  Tennessee,  Virginia 
& Georgia  Railway  with  its  eastern  connec- 
tions, and  requires  no  further  description. 

Two  other  routes  are  those  already  mention- 
ed by  way  of  Charleston  and  Savannah  re- 
spectively. The  Memphis  traffic  by  the  last 
named  routes  does  not  necessarily  go  through 
Chattanooga,  but  may  take  a shorter  course 
from  Atlanta  by  way  of  Birmingham. 

In  addition  to  these  is  the  ocean  route  to  New 
4 Inter  S. 


Orleans,  and  thence  to  Memphis  by  rail  or  by 
the  Mississippi  river. 

There  are  likewise  several  routes  by  which 
shipments  terminating  at  Chattanooga  reach 
their  destination.  A portion  of  this  traffic 
goes  by  the  trunk  lines  to  Cincinnati, and  thence 
by  the  Cincinnati  Southern  Railroad,  now  con- 
trolled by  the  Cincinnati,  New  Orleans  & 
Texas  Pacific  Company.  The  through  rate  by 
this  route,  as  in  the  case  of  Nashville  and  Mem- 
phis, is  made  by  adding  to  the  trunk  line  rates 
to  Cincinnati  certain  amounts  which  represent 
the  proportion  of  the  total  charge  taken  by  the 
carrier  from  Cincinnati  to  Chattanooga.  The 
additions  so  made  give  a considerably  greater 
rate  per  ton  per  mile  for  this  portion  of  the 
haul  than  the  trunk  line  rate  east  of  Cincinnati, 
but  they  are  at  the  same  time  materially  less 
than  the  local  rates  between  those  points.  The 
precise  difference  appears  by  the  following 
statement: 

Local  rates  1 2 3 4 5 6 

Cin.  to  Chat.  76  65  57  47  40  30 

Additions  to 

Trunk  Line  1 2 3 4 5 6 


Rates  to  Cin.  49  41  42  43  34  27 

Another  portion  of  the  Chattanooga  traffic 
goes  by  the  route  formed  by  the  lines  of  the 
East  Tennessee,  Virginia  & Georgia  Railway 
and  its  eastern  connections  by  rail  and  water 
hereinbefore  mentioned.  The  other  routes  by 
which  Chattanooga  shipments  reach  their  des- 
tination are  those  by  water  and  rail  through 
Charleston  and  Savannah  respectively  which 
have  already  been  sufficiently  described.  The 
proportions  of  the  through  rate  taken  by  the 
several  lines  operating  the  three  routes  last 
named  are  not  disclosed  by  the  record;  nor  is 
there  any  proof  showing  the  relative  amount 
of  Chattanooga  shipments  by  either  of  the 
routes  mentioned.  Our  impression,  however, 
is  that  the  larger  portion  of  this  traffic  goes  by 
the  Cincinnati  route  and  by  the  route  of  the 
East  Tennessee,  Virginia  & Georgia  Railway 
and  its  connecting  lines. 

There  may  be  other  routes  or  lines  by  which 
traffic  from  the  Atlantic  seaboard  reaches  Nash- 
ville, Memphis  or  Chattanooga,  but  the  fore- 
going are  those  by  which  the  great  bulk  of 
eastern  shipments  is  carried  to  these  several 
points,  and  the  only  ones  which  need  to  be  con- 
sidered in  this  investigation.  The  rates  to  each 
of  these  towns  are  the  same  by  whatever  route 
the  transportation  is  effected,  except  the  rate 
to  Memphis  via  New  Orleans. 

Cincinnati,  Louisville  and  Evansville  have 
water  communication  with  Nashville  by  the 
Ohio  and  Cumberland  rivers,  and  also  with 
Memphis  by  the  Ohio  and  Mississippi  rivers, 
but  no  traffic  from  the  eastern  seaboard  by  way 
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of  Cincinnati,  etc.,  reaches  Nashville  or  Mem- 
phis by  these  water  routes. 

4.  As  the  matter  of  distance  is  of  considera- 
ble importance  in  one  aspect  of  this  case,  the 
following  tables  are  given  which  are  believed 
to  be  substantially  correct. 


Distances  via  Cincinnati , Louisville  and  Ev- 
ansville. 


miles 


New  York  to  Cincinnati 757 

■Cincinnati  to  Nashville 295 

New  York  to  Nashville 1052 


New  York  to  Louisville 927 

Louisville  to  Nashville 185 

New  York  to  Nashville 1112 

New  York  to  Evansville 986 

JEvansville  to  Nashville. - 157 

New  York  to  Nashville 1143 


New  York  to  Cincinnati 757 

■Cincinnati  to  Memphis 487 

New  York  to  Memphis ..1244 

New  York  to  Louisville 927 

Louisville  to  Memphis 377 

New  York  to  Memphis. 1304 

New  York  to  Evansville 986 

Evansville  to  Memphis 322 

New  York  to  Memphis 1308 

New  York  to  Cincinnati 757 

Cincinnati  to  Chattanooga ._ 335 

New  York  to  Chattanooga 1092 

Distances  via  Chattanooga  all  rail. 

New  York  to  Bristol 659 

Bristol  to  Chattanooga 242 

New  York  to  Chattanooga 901 

Chattanooga  to  Nashville 151 

New  York  to  Nashville 1052 

New  York  to  Chattanooga. . . 901 

Chattanooga  to  Memphis 310 

New  York  to  Memphis 1211 

Distances  via  Chattanooga , part  water. 

Norfolk  to  Bristol 408 

Bristol  to  Chattanooga 242 

Norfolk  to  Chattanooga 650 

Chattanooga  to  Nashville 151 

Norfolk  to  Nashville T801 

Norfolk  to  Chattanooga 650 

Chattanooga  to  Memphis 310 

Norfolk  to  Memphis 960 


(This  does  not  include  water  distance  from 


New  York  to  Norfolk.) 

Charleston  to  Chattanooga 448 

Chattanooga  to  Nashville 151 

Charleston  to  Nashville 599 

Charleston  to  Chattanooga.. 448 

Chattanooga  to  Memphis 310 

Charleston  to  Memphis 758 
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(This  does  not  include  water  distance  New 


York  to  Charleston.) 

Savannah  to  Atlanta 295 

Atlanta  to  Chattanooga 140 

Savannah  to  Chattanooga 435 

Chattanooga  to  Nashville 151 

Savannah  to  Nashville 586 

Savannah  to  Chattanooga 435 

Chattanooga  to  Memphis 310 

Savannah  to  Memphis 745 


(This  does  not  include  water  distance  New 
York  to  Savannah.) 

The  distance  from  New  Orleans  to  Memphis 
by  rail  is  394  miles,  and  by  river  very  much 
greater. 

The  distance  from  Cincinnati  to  Nashville 
by  the  Ohio  and  Cumberland  rivers  is  about 
617  miles. 

5.  The  city  of  Chattanooga  is  in  southeast- 
ern Tennessee  on  the  river  bearing  the  same 
name  as  the  state.  During  the  last  ten  years 
especially  its  growth  has  been  extremely  rapid, 
and  it  has  become  a manufacturing  and  com- 
mercial point  of  considerable  importance.  It 
competes  for  the  trade  of  the  surrounding 
country  largely  in  the  same  territory  as  Nash- 
ville, and  also  to  some  extent  in  the  same  ter- 
ritory as  Memphis.  By  reason  of  the  disparity 
in  charges  on  shipments  from  the  east,  in  favor 
of  Nashville  and  Memphis,  Chattanooga  is 
placed  at  serious  disadvantage  in  this  compe- 
tition and  its  business  materially  lessened. 
The  tendency  of  existing  rates  to  these  rival 
towns  is  to  limit  the  area  in  which  eastern 
merchandise  can  be  profitably  distributed  from 
Chattanooga,  and  to  impede  the  growth  and 
prosperity  of  that  city  which  would  naturally 
result  from  the  development  of  its  wholesale 
trade. 

Under  the  tariffs  now  in  .force  goods  may 
be  carried  from  the  east  through  Chattanooga 
to  Nashville,  and  back  through  Chattanooga 
to  points  south  and  east,  and  there  sold  at 
lower  prices  than  Chattanooga  merchants  can 
sell  for;  and  this  appears  to  have  actually  oc- 
curred in  many  instances.  On  a carload  of 
first  class  freight,  40,000  pounds,  the  charges 
to  Chattanooga,  at  $1.14  per  hundred,  amount 
to  $456.00;  while  to  Nashville,  at  91  cents,  the 
charges  are  only  $364.00,  making  a difference 
of  $92.00  in  favor  of  Nashville,  the  longer 
haul  by  151  miles.  On  fourth  class  freight  the 
advantage  in  favor  of  Nashville  is  $124.00  per 
car,  and  on  sixth  class,  $72.00.  The  advan- 
tage in  favor  of  Memphis,  a longer  haul  by 
310  miles,  is  also  large. 

The  proportion  of  the  Nashville  through 
rate  charged  on  a ton  of  first  class  goods  from 
Cincinnati  to  Nashville  via  the  Louisville  & 
Nashville  Railroad,  a distance  of  295  miles,  is 
$5.20,  while  the  proportion  of  the  Chattanooga 
through  rate  charged  from  Cincinnati  to  Chat- 
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tanooga  via  the  Cincinnati  Southern  Railway, 
a distance  of  335  miles  (only  40  miles  further), 
is  $9.80. 

It  is  quite  unnecessary  to  multiply  examples 
showing  the  differences  resulting  from  these 
relative  rates  in  the  transportation  charges  on 
•eastern  merchandise  to  these  several  towns,  as 
their  necessary  effect  in  limiting  the  distance 
to  which  distribution  from  Chattanooga  can 
be  profitably  effected  is  sufficiently  obvious 
without  further  illustration. 

6.  As  appears  from  tariffs  on  file  with  the 
Commission,  the  following  cities  and  towns, 
among  others,  are  grouped  with  Chattanooga 
and  take  the  same  rail  and  water  rates  on  clas- 
sified traffic,  to  wit:  Dalton,  Rome,  Atlanta, 
Americus,  Athens,  Columbus,  Fort  Gaines,  and 
Griffin,  in  the  state  of  Georgia;  Huntsville,  De- 
catur, Sheffield,  Tuscumbia,  Florence,  Gads- 
den, Oxford,  Talladega,  Anniston,  Birming- 
ham, Opelika,  Montgomery,  Selma,  and  Eu- 
faula,  in  the  state  of  Alabama;  and  Enterprise 
and  Meridian,  in  the  state  of  Mississippi.  Of 
these,  Dalton,  Rome,  Atlanta,  Americus,  Ath- 
ens, Columbus, Griffin,  Anniston,  Gadsden,  Ox- 
ford, Opelika  and  Eufaula  have  higher  all  rail 
class  rates  than  Chattanooga — their  all  rail  rates 
on  the  six  numbered  classes  being  as  follows  : 
1 2 3 4 5 6 


122  104  91  77  63  51 

The  rates  to  Chattanooga  and  the  above 
named  common  points,  both  rail  and  water 
and  all  rail , are  established  by  the  Southern 
Railway  & Steamship  Association,  of  which 
the  defendant  lines  herein  are  members,  and 
all  traffic  to  those  points  is  governed  by  the 
classification  of  that  Association.  The  traffic 
to  Nashville  and  Memphis,  however,  irrespect- 
ive of  the  route  by  which  it  is  transported,  is 
governed  by  the  Official  or  Trunk  Line  classi- 
fication. There  may  be  some  disadvantage  to 
’Chattanooga  from  this  circumstance,  since  an 
article  of  a given  class  under  the  first  named 
system  may  be  in  a lower  class  under  the  other 
system,  but  the  injury,  if  any,  resulting  from 
differences  of  that  character  is  not  believed  to 
be  serious. 

The  general  range  of  rates  in  the  territory 
covered  by  the  Southern  Railway  & Steamship 
Association  is  materially  higher  than  in  the 
territory  of  the  Trunk  Line  Association,  the 
difference  resulting  mainly  from  the  much 
greater  volume  of  traffic  in  the  latter  section; 
and  it  is  inevitable  that  difficulties  should 
exist  and  complaints  arise  along  the  line  of 
division  between  varying  systems  of  classifica- 
tion and  unlike  methods  of  tariff  construction. 

7.  There  are  no  through  lines  by  water 
irom  Cincinnati  to  Nashville,  but  a few  boats 
*ue  run  from  Cincinnati  to  Paducah,  Ken- 
tucky, and  two  or  three  a week,  carrying 
from  six  to  eight  carloads  each,  from  Paducah  • 
4 Inter  S 


to  Nashville.  Boats  are  unloaded  and  loaded 
again  at  Paducah.  No  eastern  business  of 
any  consequence  is  done,  and  these  water  lines 
have  no  agents  to  solicit  eastern  trade.  Their 
traffic  is  from  Ohio  river  points.  The  Atlantic 
seaboard  shipments  to  Nashville  by  way  of 
Cincinnati  are  carried  wholly  by  rail. 

The  lower  Cumberland  river,  on  which 
Nashville  is  situated,  is  navigable  about  nine 
months  in  the  year,  and  boats  run  that  number 
of  months  on  an  average.  Many  years  ago, 
before  the  days  of  railroads,  there  were 
through  lines  of  boats  to  Nashville  from  Cin- 
cinnati and  other  cities,  but  they  have  all  been 
discontinued  on  account  of  the  rates  and  facil- 
ities afforded  by  the  railroads.  The  railroads 
have  the  advantage  in  time,  insurance  and 
handling.  If  goods  were  shipped  from  the 
East  and  sent  by  water  from  Cincinnati  to 
Nashville,  they  would  have  to  be  unloaded 
from  the  cars  and  loaded  in  boats  at  Cincin- 
nati, and  loading  and  unloading  would  also 
be  necessary  at  Paducah.  A through  line  of 
boats  was  established  and  kept  up  with  diffi- 
culty for  some  time  after  the  war,  but  was 
long  ago  abandoned.  The  uncertainty  of  re- 
turn cargoes  from  Nashville  would  apparently 
prevent  the  maintenance  of  such  a line  of 
boats  at  the  present  lime,  even  if  secured 
against  a reductioffin  rates  by  the  railroads. 

8.  The  lower  rates  accepted  by  the  carriers 
engaged  in  the  transportation  of  eastern  mer- 
chandise to  Nashville  via  Chattanooga  are  not 
forced  upon  them  by  any  water  competition  at 
the  former  place.  In  performing  this  service 
for  the  compensation  fixed  by  the  present  tar- 
iffs, these  carriers  are  not  affected  by  the  cir- 
cumstance that  water  communication  exists 
between  Cincinnati  and  Nashville.  The  Nash- 
ville rate  is  independent  of  the  lines  operating 
through  Chattanooga,  and  those  lines  have  no 
voice  in  determining  its  amount.  That  rate  is 
made  by  the  all  rail  carriers  via  Cincinnati, 
and  their  action  is  uncontrolled  by  the  defend- 
ant lines.  The  competition  which  the  latter 
meet  at  Nashville  is  distinctly  the  competition 
of  the  trunk  lines  and  the  Louisville  & Nash- 
ville system  whose  northern  termini  are  at 
points  on  the  Ohio  river  which  receive  trunk 
line  rates  on  eastern  shipments.  The  compet- 
itors of  the  defendants  for  this  Nashville 
traffic,  therefore,  are  the  railroads  from  the 
Atlantic  seaboard  reaching  Nashville  by  way 
of  Cincinnati,  etc.,  all  of  which  are  interstate 
carriers  subject  to  the  Act  to  Regulate  Com- 
merce. These  carriers  established  rates  and 
united  in  joint  tariffs  from  eastern  points  to 
Nashville  long  before  the  lines  through  Chat- 
tanooga engaged  in  the  Nashville  business. 
The  acceptance  of  the  rates  so  fixed  by  the 
rail  lines  via  Cincinnati  was  the  necessary  con- 
dition upon  which  the  lines  via  Chattanooga 
could  compete  for  Nashville  traffic. 
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As  already  stated,  the  through  rate  to  Nash- 
ville by  the  Cincinnati  route  is  made  by  cer- 
tain additions  to  the  trunk  line  rate  from  the 
east  to  the  latter  point.  The  amount  of  such 
additions  "was  doubtless  fixed  originally  with 
reference  to  the  water  rates  between  those 
cities,  and  it  may  be  that  the  possibilities  of 
water  carriage  have  some  influence  in  main- 
taining the  present  figures.  But  we  are  far 
from  satisfied,  and  refuse  to  find  on  the  evi- 
dence in  this  case,  that  there  is  any  actual 
water  competition  for  traffic  from  Atlantic 
points  to  ISashville,  or  that  the  Louisville  and 
Nashville  road  is  forced  to  take  such  traffic  at 
the  compensation  now  received  by  it,  because 
of  river  communication  between  Cincinnati 
and  Nashville  furnishing  the  opportunity  for 
such  competition.  The  river  rates  between 
those  places  are  now  considerably  lower  than 
the  rail  rates,  and  more  or  less  of  the  local 
traffic  goes  by  water;  but  the  through  business 
from  Atlantic  cities,  saving  the  time,  distance 
and  cost  of  breaking  bulk  at  Cincinnati,  would 
continue  to  go  by  rail,  in  our  judgment,  even 
if  the  disparity  between  land  and  water  rates 
were  materially  greater  than  it  is  now.  There 
might,  of  course,  be  such  an  advance  in  rail 
rates  that  shipments  from  the  east  would 
take  the  water  route  from  Cincinnati.  What 
amount  of  difference  would  produce  that  re- 
sult it  is  impossible  to  determine  from  the  tes- 
timony; but  we  find  that  such  difference 
might  be  substan dully  greater  than  it  is  at 
present  without  important  effect  upon  the 
railroad  tonnage  from  the  east,  and  that  the 
through  rate  to  Nashville  is  in  no  sense  con- 
trolled by  water  competition  at  that  point, 
either  actually  encountered  or  seriously  ap 
prehended. 

9.  The  situation  is  quite  different  with  re- 
spect to  Memphis.  The  defendant  lines  actu- 
ally meet  water  competition  at  that  point  which 
is  direct  and  to  a large  degree  controlling. 
The  heavy  shipments  from  the  Atlantic  sea- 
board to  Memphis  go  for  the  most  part  byway 
of  New  Orleans,  and  the  carriers  complained 
of  in  this  proceeding  make  little  effort  to  com- 
pete with  the  water  lines  on  traffic  of  that  de- 
scription. At  least  a third  of  the  entire  vol- 
ume of  eastern  merchandise  appears  to  reach 
Memphis  by  ocean  steamer  to  New  Orleans, 
and  thence  by  water  or  rail  to  destination. 
The  differences  between  the  rates  on  the  sev- 
eral classes  of  freight  from  eastern  cities  over 
the  routes  through  Chattanooga,  and  the  rates 
by  ocean  to  New  Orleans  and  thence  by  the 
Mississippi  river  to  Memphis,  are  shown  by  the 
following  table: 

By  defendants’  lines. 

1 2 3 4 5 6 

1.00  .85  .65  .45  .38  .35 


By  New  Or- 
leans and 

River.  .65  .60  .45  .33  .28  .27 

Differences.  .35  .25  .20  .12  .10  .08 

On  shipments  from  New  York  to  New  Or- 
leans by  ocean,  and  thence  by  rail  to  Memphis, 
the  rates  now  in  force  for  the  several  classes- 
are  83  cents,  75  cents,  57  cents,  40  cents,  34 
cents  and  32  cents;  also  the  following  com- 
modity rates,  viz:  on  bags,  bagging,  soda  and 
coffee  32  cents;  on  boots  and  shoes,  dry  goods,, 
carpets,  clothing  and  notions  68  cents;  and  on 
cotton  piece  goods  52  cents. 

There  are  two  steamers  per  week  of  large- 
capacity  from  New  York  to  New  Orleans,  and 
three  or  four  lines  of  boats  ply  the  Mississippi 
at  all  seasons  of  the  year  between  the  latter 
place  and  Memphis.  Large  quantities  of  dry 
goods,  staple  groceries  and  other  similar  arti- 
cles, which  at  Memphis  amount  to  a very 
large  tonnage,  reach  the  wholesale  dealers  of 
that  city  tia  New  Orleans  at  the  rates  above 
stated.  The  rail  carriers  from  the  east  cannot 
meet  these  rates  and  do  not  control  this  class  of 
business.  Their  participation  in  the  traffic  is 
mainly  confined  to  the  higher  grades  of  freight, 
on  which  the  advantages  in  time,  insurance 
and  other  items  compensate  for  the  increased 
cost  of  transportation.  It  appears  also  that  the- 
East  Tennessee,  Virginia  & Georgia  Railway,, 
and  presumably  the  other  defendants,  have 
agreed  with  the  steamship  lines  running  to 
New  Orleans,  and  their  connecting  carriers  to- 
Memphis,  upon  the  present  differentials  in  fa- 
vor of  the  New  Orleans  route  to  that  destina- 
tion; and  the  fact  of  such  an  agreement  to- 
prevent  ruinous  rate  cutting  indicates  with 
much  force  the  existence  and  positive  influence 
of  water  competition  for  the  carrying  trade  to- 
that  town.  The  apparent  effect  of  these  dif- 
ferentials is  to  give  to  the  water  routes  a large 
share  of  the  heavy  and  bulky  traffic,  especially 
the  coarser  and  cheaper  goods  of  general  con- 
sumption at  all  periods  of  the  year,  while  the 
lines  operated  by  the  defendants  transport  the 
greater  portion  of  the  more  valuable  commodi- 
ties embraced  in  the  higher  classes. 

It  is  possible,  also,  that  the  obtainable  rates- 
on  Memphis  traffic  are  affected,  in  some  meas- 
ure at  least,  if  not  to  a controlling  degree,  by 
the  tariffs  made  and  business  secured  by  the 
rail  lines  reaching  that  point  through  Cincin- 
nati. The  action  and  influence  of  those  lines 
have  already  been  described  in  the  findings  re- 
lating to  Nashville,  and  further  statements  in 
regard  thereto  can  hardly  be  required  in  this 
connection.  Indeed,  there  seems  to  be  no  oc- 
casion for  reciting  other  facts  bearing  upon 
transportation  charges  to  Memphis,  because 
the  still  lower  rates  enjoyed  by  Nashville,  and 
the  greater  proximity  of  that  town  to  Chatta- 
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nooga,  present  the  leading  issue  in  this  inves- 
tigation. An  equitable  adjustment  of  the  rela- 
tive rates  applied  to  these  two  cities  will,  as  it 
now  appears,  make  any  special  consideration 
of  the  Memphis  tariff  practically  unnecessary. 

10.  There  is  a conceded  margin  of  profit  in 
the  rates  now  in  force  to  Nashville  and  Mem- 
phis, with  reference  to  the  additional  expense 
incurred  in  carrying  eastern  traffic  to  those 
destinations,  but  whether  that  margin  affords 
reasonable  compensation  for  the  services  thus 
rendered  cannot  be  determined  from  the  evi- 
dence. 

Conclusions. 

The  situation  which  we  have  thus  attempted 
to  describe  is  one  of  peculiar  difficulty.  It  is 
•easy  to  perceive  the  disadvantages  which  gave 
rise  to  this  complaint,  but  the  remedy  that  can 
be  applied,  with  due  regard  to  the  rights  of  the 
•carriers  affected,  is  not  readily  discovered. 
The  prejudice  to  which  Chattanooga  is  sub- 
jected by  reason  of  the  lower  rates  of  transpor- 
tation to  Nashville  and  Memphis  is  obvious 
and  conceded,  but  how  to  avoid  that  result 
without  unjust  consequences  to  the  defendants 
is  an  extremely  obstinate  problem.  There  are 
•certain  considerations,  however,  bearing  upon 
this  question  which  indicate  the  direction  in 
which  a solution  is  to  be  sought. 

In  the  findings  of  fact  above  set  forth  we 
have  stated  that  the  rates  accepted  for  carry- 
ing eastern  traffic  to  Nashville  through  Chat- 
tanooga are  not  influenced  by  water  competi- 
tion at  the  terminal  point,  but  that  the  sole 
•competition  for  Nashville  business  from  the 
Atlantic  seaboard  comes  from  the  all  rail  lines 
reaching  the  same  destination  by  way  of  Cin- 
cinnati. We  do  not  see  how  there  can  be 
.actual  competition  between  carriers  except 
under  circumstances  where  the  traffic  for  which 
they  compete  would  be  taken  by  one  of  them 
if  the  other  were  not  in  the  field;  and  such 
competition  can  be  controlling  at  a given  point 
•only  to  the  extent  that  either  is  in  a position  to 
do  the  entire  business  if  the  others  were  un- 
able or  unwilling  to  engage  in  it.  One  trans- 
portation line  cannot  be  said  to  meet  the  com- 
petition of  another  transportation  line  for  the 
carrying  trade  of  any  particular  locality,  un- 
less the  latter  line  could  and  would  perform 
the  service  alone  if  the  former  did  not  under 
take  it.  This  being  so,  the  defendants  cannot 
maintain  that  there  is  water  competition  for 
the  carriage  of  eastern  merchandise  to  Nash- 
ville, because  none  of  that  traffic  would  reach 
its  destination  by  water  if  the  lines  through 
Chattanooga  withdrew  or  were  excluded  from 
the  Nashville  business.  Plainly,  in  such  event, 
all  traffic  from  the  east  to  that  point  would  be 
carried  over  the  rail  routes  via  Cincinnati;  the 
water  lines  on  the  Ohio  and  Cumberland  rivers 
■would  not  participate  in  it  any  more  than  they 
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do  at  present.  In  other  words  the  real  compet- 
itors of  the  defendants  for  this  transportation 
are  the  all  rail  carriers  reaching  Nashville  by 
way  of  Cincinnati,  and  those  carriers  are  con- 
fessedly amenable  to  the  Act  to  Regulate  Com- 
merce. If  these  views  are  correct  they  control, 
prima  facie  at  least,  the  determination  of  this 
case,  for  the  primary  question  involved  has 
been  recently  decided  by  the  Commission. 

In  a series  of  proceedings  instituted  by  the 
Georgia  Railroad  Commission,  we  have  taken 
occasion  to  review  with  much  care  the  fourth 
section  of  the  statute,  familiarly  known  as 
“ the  long  and  short  haul  clause,”  and  have 
given  it  a construction  intended  to  have  gen- 
eral application. 

Trammell  v.  Clyde  Steamship  Company , 4 
Inters.  Com.  Rep.  120,  5 I.  C.  C.  Rep.  324. 

The  consideration  which  this  feature  of  the 
law  received  in  the  cases  here  referred  to,  and 
the  reasons  advanced  for  the  conclusions  there- 
in announced,  will  appear  from  an  examina- 
tion of  the  report  of  the  Commission  in  those 
cases,  made  public  a few  weeks  ago,  and  need 
not  be  repeated  in  this  opinion.  The  proposi- 
tion which  distinctly  applies  to  the  present 
proceeding  was  stated  with  conciseness  in  the 
following  language: 

“The  carrier  has  the  right  to  judge  in  the 
first  instance  whether  it  is  justified  in  making 
the  greater  charge  for  the  shorter  distance 
under  the  fourth  section  in  all  cases  where  the 
circumstances  and  conditions  arise  wholly  up- 
on its  own  line  or  through  competition  for  the 
same  traffic  with  carriers  not  subject  to  regu- 
lation under  the  Act  to  Regulate  Commerce. 
In  other  cases  under  the  fourth  section,  the  cir- 
cumstances and  conditions  are  not  presump- 
tively dissimilar,  and  carriers  must  not  charge 
less  for  the  longer  distance  except  upon  the 
order  of  this  Commission.” 

This  ruling  is  directly  in  point  and  conclu- 
sive upon  the  primary  issue  in  this  controversy, 
because  the  competitors  of  these  l[defendants 
for  the  Nashville  traffic  intquestion  are  them- 
selves interstate  carriers  by  rail,  and  subject  in 
all  respects  to  the  Act  to  Regulate  Commerce. 
It  follows,  therefore,  that  the  carriers  herein 
complained  of  which  engage  in  the  transporta- 
tion of  freight  from  the  eastern  seaboard  to 
Nashville  through  Chattanooga, and  publish  and 
accept  rates  therefor  which  are  lower  than  the 
rates  maintained  by  them  for  like  transporta- 
tion to  Chattanooga, — a shorter  haul  included 
in  the  longer  haul  to  Nashville, — are  acting  in 
plain  violation  of  the  fourth  section,  and  that 
the  resulting  discrimination  against  Chatta- 
nooga must  be  adjudged  unlawful. 

Upon  the  facts  ascertained  in  this  case  and 
the  interpretation  of  the  statute  to  which  we 
adhere,  any  other  conclusion  would  be  quite 
inconsistent.  The  construction  placed  upon 
the  long  and  short  haul  clause  in  the  Georgia 
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cases  was  deliberately  adopted,  and  its  control- 
ling application  to  the  present  controversy  is 
not  open  to  serious  question.  We  must  hold 
that  the  lower  rates  accorded  by  the  defend- 
ants on  shipments  to  Nashville  are  without 
warrant  of  law,  and  that  the  higher  charges 
exacted  on  shipments  to  Chattanooga  cannot 
be  sanctioned  in  this  proceeding. 

In  justice  to  the  various  parties'^  interest, 
however,  it  should  be  added  that  this  disposi- 
tion of  the  case  is  not  intended  to  preclude  the 
defendants  from  applying  to  the  Commission 
for  relief  from  the  restrictions  imposed  by  the 
fourth  section  of  the  Act, on  the  ground  that  the 
situation  in  which  they  are  placed  with  refer- 
ence to  this  Nashville  traffic  constitutes  one 
of  the  “ special  cases  ” to  which  the  proviso 
clause  of  that  section  should  be  applied. 

It  is  stated  in  the  foregoing  findings  that  the 
present  Nashville  rate  is  prescribed  by  the  rail 
lines  reaching  that  point  via  Cincinnati,  and 
that  the  defendant  lines  through  Chattanooga 
have  no  voice  or  influence  in  determining  its 
amount.  These  lines  are  under  compulsion, 
therefore,  to  meet  the  rates  which  other  car- 
riers have  established,  or  leave  those  carriers 
in  undisturbed  possession  of  the  entire  traffic. 
They  have  no  alternative  but  to  accept  the 
measure  of  compensation  dictated  by  inde- 
pendent rivals,  or  abandon  the  large  percent- 
age of  Nashville  business  which  they  now 
secure.  In  addition  to  this,  the  geographical 
position  of  these  two  cities,  the  diverse  charac- 
ter and  divergent  courses  of  the  several  groups 
of  lines  which  connect  them  with  the  Atlantic 
seaboard,  the  varying  systems  of  classifications 
by  which  they  are  severally  affected,  and  the 
greater  volume  of  traffic  at  the  lower  rates  pre- 
vailing in  the  trunk  line  territory,  are  existing 
conditions  which  govern,  to  some  degree  at 
least,  the  transportation  in  question.  For  these 
conditions  the  carriers  complained  of  do  not 
appear  chiefly  responsible,  because  the  lower 
rate  to  Nashville  is  beyond  their  control,  and 
the  allowance  of  the  same  rate  to  the  shorter 
distance  point  might  reduce  their  revenues  be- 
low the  limitsjof  fair  compensation.  Without 
in  any  sense  prejudging  the  case,  w^e  hold  that 
the  defendants  may  invoke  its  consideration  in 
an  appropriate  proceeding. 

Any  such  intimation,  however,  should  not 
be  understood  as  covering  an  implied  indorse- 
ment of  the  present  disparity  in  rates  as  be- 
tween Chattanooga  and  Nashville,  for  no  such 
inference  is  intended.  The  suggestion  here 
made  goes  no  further  than  the  propriety  of  an 
unprejudiced  investigation,  when  permission 
to  deviate  from  thefgeneral  rule  of  the  statute 
is  applied*for  by  these  carriers  on  account  of 
the  special  |circu instances  by  which  they  are 
surrounded. 

It  seemsjimprobable  that  the  discrimination 
complained  of  can  be  made  less  oppressive 
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by  any  increase  in  the  Nashville  rate,  and  on. 
tl^at  assumption  the  only  practical  relief  is  a 
reduction  in  rates  to  Chattanooga.  We  are- 
aware  of  the  difficulties  attending  a readjust- 
ment upon  that  ibasis,  but  we  cannot  regard 
them  insuperable.  On  the  contrary  we  firmly 
believe  that  the  eastern  rate  to  this  point  can 
be  materially  reduced  without  injustice  to  the* 
defendants  and  without  serious  disturbance  to 
the  general  scheme  of  tariff  construction  with 
which  that  rate  is  connected.  Compared  with 
rates  to  other  points  and  on  other  lines,  for 
similar  distances  and  a corresponding  volume- 
of  traffic,  the  rate  to  Chattanooga  seems  ex- 
tremely liberal,  to  say  the  least;  while  a strong 
presumption  of  its  unreasonableness  is  created 
by  the  voluntary  action  of  the  defendants, 
themselves  in  seeking  business  at  decidedly 
lower  rates  to  points  much  more  remote. 
When  these  carriers,  for  instance,  charge  sev- 
enty-three cents  per  hundred  pounds  on  fourth 
class  freight  from  New  York  to  Chattanooga, 
and  at  the  same  time  carry  like  shipments  150 
miles  further  to  Nashville  for  forty -two  cents 
a hundred,  and  do  this  not  incidentally  but  for 
a series  of  years,  the  belief  that  the  higher  rate 
is  excessive  becomes  a positive  conviction. 
We  are  familiar  with  the  argument  by  which 
the  policy  of  lower  rates  to  competitive  points 
is  defended,  and  concede  its  conclusiveness  in 
certain  cases  and  within  certain  limits;  but 
when  the  disparity  between  long  and  short 
distance  charges  reaches  the  proportions  here 
exhibited,  the  inference  is  irresistible  that  the 
lesser  rate  must  be  unremunerative  upon  any 
theory,  or  else  the  larger  rate  gives  an  unwar- 
ranted return  for  the  services  rendered.  As 
the  Commission  has  said  in  another  case  where 
a similar  question  was  considered:  “the  dif- 

ference between  the  figures  is  too  great  to  per- 
mit the  lower  charge  to  be  justified  by  the  rule 
of  expediency  without  condemning  the  higher 
charge  by  the  rule  of  reasonable  compensa- 
tion.” 

We  entertain  little  doubt,  therefore,  that- 
equity  between  shipper  and  carrier  requires 
some  reduction  in  the  rates  now  enforced  on 
Chattanooga  traffic  from  Atlantic  points,  and. 
are  convinced  of  the  necessity  for  such  a re- 
duction to  secure  relative  justice  between  that 
town  and  Nashville.  We  refrain  from  further 
statement  of  the  reasons  which  have  induced 
this  conclusion,  as  the  amount  to  which  the 
Chattanooga  rate  should  be  reduced  will  not 
now  be  decided.  If  the  carriers  engaged  in 
Nashville  transportation  through  Chattanooga 
act  upon  the  suggestion  above  made,  and  apply 
for  relief  from  the  restrictive  rule  laid  down 
in  the  fourth  section,  the  subject  can  be  more 
fully  considered  in  disposing  of  that  applica- 
tion; while  if  such  action  is  not  taken  by  them 
within  the  time  allowed  for  that  purpose,  it 
will  be  the  duty  of  the  Commission  to  make  a 
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final  order  in  this  proceeding  prohibiting 
higher  charges  on  shipments  to  Chattanooga 
than  are  or  may  be  accepted  on  like  shipments 
to  Nashville.  In  addition  to  this,  it  may  be 
remarked  that  the  complainant’s  case  was  pre- 
sented on  the  theory  that  the  prohibitive  re- 
quirement of  the  statute  should  be  strictly 
enforced  against  these  defendants,  while  they 
in  turn  contended  that  the  full  difference  now 
maintained  between  rates  to  Chattanooga  and 
to  Nashville  was  justified  by  the  necessities  of 
the  situation.  The  question  which  may  arise, 
if  permission  is  sought  to  depart  from  the  gen- 
eral rule  relating  to  long  and  short  hauls,  was 
not  specially  discussed.  On  this  ground,  also, 
it  would  seem  suitable  to  allow  opportunity 
for  a further  hearing  before  fixing  maximum 
rates  on  shipments  to  Chattanooga. 

We  deem  it  unnecessary  to  make  any  com- 
ment upon  the  rates  in  force  at  Memphis  or 
give  any  directions  in  respect  thereto,  because, 
as  stated  in  the  findings,  the  fundamental 
question  in  this  case  arises  between  Chatta- 
nooga and  Nashville,  and  an  equitable  adjust- 
ment of  rates  between  those  towns  may  obviate 
any  separate  consideration  of  the  Memphis 
tariff. 

These  views  lead  to  the  following  order: 


For  reasons  stated  in  the  foregoing  opinion, 
it  is  adjudged  unlawful  for  the  defendants  here- 
in to  make  or  accept  rates  on  shipments  from 
Atlantic  seaboard  points  to  Nashville  through 
Chattanooga,  which  are  lower  than  the  rates- 
made  and  enforced  by  them  at  the  same  time 
on  like  shipments  to  Chattanooga — a shorter 
distance  included  in  the  longer  distance  to 
Nashville.  The  defendants, -therefore,  are  or- 
dered and  required  to  cease  and  desist  from 
making,  enforcing  or  receiving  any  higher 
rates  for  such  transportation  as  aforesaid  to 
Chattanooga  than  are  or  may  be  made  or  ac- 
cepted by  them  at  the’same  time  for  like  trans- 
portation to  Nashville. 

To  enable  the  defendants'to  apply  for  relief 
under  the  proviso  clause  of  the  fourth  section 
of  the  Act  to  Regulate  Commerce,  this  order 
will  be  suspended  until  .the  first  day  of  Febru- 
ary, 1893;  but  the  same  will  take  effect  and  be 
in  force  from  and  after  that  Gate  unless  such 
application  be  made  prior  thereto.  In  case 
such  relief  shall  be  applied  for  within  the  time 
mentioned,  the  question  of  further  suspending 
this  order  until  the  hearing  and  determination 
of  such  application  will  be  duly  considered. 

In  this  report  and  opinion  all  the  Commis- 
sioners concur. 


THE  POTTER  MANUFACTURING  COMPANY 
v. 

THE  CHICAGO  & GRAND  TRUNK  R.  CO.  ; The  Atchison,  Topeka  & Santa 
Fe  Railroad  Company,  and  The  Southern  Pacific  Company. 


1.  Continuance  of  a system  of  unjust  rates 
cannot  be  required  or  excused  on  the 
ground  that  parties  have  made  investments 
and  entered  into  the  business  affected  there- 
by on  the  faith  of  assurances  from  carriers 
of  their  maintenance,  although  a change 
might  work  injury  to  the  parties  whom  such 
rates  had  unduly  favored. 

2.  An  advantage,  resulting  from  just  rates 
coupled  with  the  enterprise  and  outlay 
necessary  to  utilize  them,  is  legitimate,  and 
carriers  should  not  undertake  to  deprive  a 
shipper  of  this  advantage  by  a change  of 
such  rates. 

3.  A rate  on  a particular  class  of  goods  which 
is  unreasonable  or  discriminatory  in  itself,  is 
not  justifiable  on  the  ground  that  the  same 
rate  is  given  another  (and  in  this  case  a 
competitive)  class  of  goods  and  as  applied  to 
the  latter  is  liberal  and  advantageous. 


1 4.  The  question  as  to  correct  weights  and 
shipments,  as  between  carrier  and  shipper, 
is  one  of  fact  to  be  determined  in  a manner 
just  to  both  parties  and  as  to  which  the 
ex  parte  action  of  either  cannot  conclude  the 
other. 

5.  Taking  into  consideration  the  difference 
in  value  of  the  unfinished  and  finished  cheap 
bedroom  sets  involved  in  this  case  and  the 
greater  tonnage  per  carload  which  can  be 
hauled  of  the  former,  and  having  in  view  the 
interests  of  both  carrier  and  shipper,  it  is 
held,  that  the  rate  on  unfinished  cheap  bed- 
room sets  as  shipped  by  complainant  from 
Lansing,  Mich.,  to  Oakland,  Cal.,  should 
not  exceed  85  per  cent  of  whatever  rate  may 
be  adopted  for  such  sets  in  a finished  con- 
dition. 


Complaint  filed  Oct.  17, 1891. — Answers  filed  Nov.  2 to  Nov.  16, 1891.  Decided  December  9, 1892 
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R.  W.  Montagve,  for  complainant. 

W.  A.  Day,  for  Chicago  & Grand  Trunk  Railway  Company. 

A.  B.  Browne , for  the  Atchison,  Topeka  & Santa  Fe  Railroad  Company. 
H.  8.  Brown,  for  the  Southern  Pacific  Company. 


REPORT  AND  OPINION  OF  THE  COMMISSION. 


Clements,  Commissioner. 

The  complainant,  the  Potter  Manufacturing 
Company,  is  a corporation  created  under  the 
laws  of  Michigan  and  engaged  in  the  manufact- 
ure of  furniture  at  Lansing  in  that  state. 
The  defendant  railway  companies  are  common 
carriers  engaged  in  interstate  transportation 
and  under  a common  arrangement  for  contin- 
uous carriage  transport  the  goods  of  complain- 
ant from  Lansing  to  Emory,  a station  or 
switch  near  Oakland,  California. 

At  its  factory  in  Lansing  the  complainant 
does  the  machine  and  bench  work  on  the  fur- 
niture and  ships  it  in  an  unfinished  condition 
to  the  Michigan  Furniture  Company  at  Emory, 
where  the  work  is  completed.  The  Michigan 
Furniture  Company  is  a corporation  created 
under  the  laws  of  California.  While  the  Pot- 
ter Manufacturing  Company  (complainant)  and 
the  Michigan  Furniture  Company  are  dis- 
tinct corporations,  George  N.  Potter  and 
James  W.  Potter  of  Michigan,  own  two  thirds 
of  the  stock  in  each,  and  the  latter  was  organ- 
ized for  receiving  and  finishing  in  California 
the  unfinished  furniture  shipped  by  the  former 
from  Michigan.  The  Potter  Manufacturing 
Company  ships  no  goods  to  California  except 
to  the  Michigan  Furniture  Company.  The 
freight  on  such  shipments  is  paid  by  the  Mich- 
igan Furniture  Company  and  the  transaction  is 
a sale  by  complainant  to  that  company.  The 
market  for  this  furniture,  when  completed,  is 
on  the  Pacific  coast. 

The  substance  of  the  complaint  is  that  the 
rate  charged  by  the  defendants  on  cheap  bed- 
room sets  shipped  by  the  complainant  in  an 
unfinished  condition  from  Lansing  to  the  Mich- 
igan Furniture  Company  at  Emory  is  the  same 
as  that  on  such  bedroom  sets  in  a finished  con- 
dition and  that  this  is  an  unjust  discrimination 
against  complainant’s  shipments  which  consist 
for  the  most  part  of  cheap  unfinished  sets,  in 
favor  of  shippers  of  completed  sets  and  gives 
an  undue  or  unreasonable  preference  to  the 
traffic  in  such  finished  furniture  over  that  in 
such  unfinished  furniture. 

The  rate  complained  of  was  fixed  by  the 
Transcontinental  Association  Tariff  No.  34, 
which  became  effective  Sept.  21,  1891.  In 
that  tariff, 

“Furniture,  as  from  machine  or  bench,  K. 
D.,  unfinished,  in  the  white,  not  mahogany, 
rosewood,  ebony,  black  walnut,  maple  or 
cherry,  minimum  weight  of  24,000  lbs.  per 
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car  not  exceeding  30  ft.  in  length  inside  meas- 
urement, proportionate  minimum  weight  to 
apply  on  cars  in  excess  of  30  ft.  in  length,”  is 
charged  a rate  of  $1.30  per  hundred  pounds, 
and  the  same  rate  is  fixed  for 

“Bedroom  sets,  not  mahogany,  rosewood, 
ebony,  black  walnut  or  cherry,  consisting  of 
six  pieces,  bed  stead,  bureau,  washstand,  small 
table  and  two  chairs,  actual  value  $25.00  or 
less  per  set;  or  three  pieces,  bedstead,  bureau 
and  washstand,  actual  value  $20.00  or  less  pei 
set,  O.  R.  chafing  and  breakage,  minimum 
weight  20,000  lbs.” 

In  the  above  item  of  the  tariff  relating  to 
unfinished  furniture,  the  minimum  weight  is 
fixed  at  24,000  lbs.  “ per  car  not  exceeding  30 
ft.  in  length  inside  measurement.”  This  is 
objected  to  by  complainant  as  an  unjust  dis- 
crimination. It  was  announced  at  the  hearing 
(April  8,  1892)  by  counsel  for  defendants,  that 
the  limitation  as  to  length  of  car  had  been  done 
away  with,  and  it  appears  to  have  been  omit- 
ted in  Transcontinental  Association  Tariff 
No.  36,  effective  July  18,  1892. 

In  this  tariff  the  item  as  to  finished  bed- 
room sets  is  also  changed  by  the  substitution 
of  sets  of  four  pieces  (chairs  being  left  out)  of 
value  of  $25.00  or  less,  for  sets  of  six  pieces, 
and  by  the  addition  of  sets  of  two  pieces,  bed- 
stead and  bureau,  of  value  of  $16.50  or  less. 
It  may  be  noted  that  this  substitution  of  sets 
of  four  pieces  for  sets  of  six  was  made  after  the 
testimony  in  this  case  had  been  taken  and  that 
John  H.  Potter  testified,  among  other  things, 
that  the  Michigan  Furniture  Co.  (of  which  he 
was  a stockholder)  did  not  handle  chairs  at  all 
and  made  all  its  price  lists  on  four  piece  sets. 
In  the  latter  tariff  mixed  carloads  of  the  cheap 
bedroom  sets  of  minimum  weight  of  20,000 
lbs.  are  also  provided  for  at  the  rate  of  $1.30 
per  hundred  pounds. 

As  to  all  finished  bedroom  sets  except  the 
cheap  ones  above  specified,  the  rate  is  $2.75 
per  hundred  pounds  from  Michigan  points. 
At  the  time  (Sept.  21,  1891)  when  Tariff  No. 
34,  under  which  finished  and  unfinished  cheap 
bedroom  sets  have  the  same  rate,  was  adopted, 
and  prior  thereto,  there  was  no  destinction 
made  in  the  matter  of  rates  between  cheap  and 
costly  bedroom  sets,  the  rate  at  that  date  being 
$2.75  on  cheap  sets  as  well  as  on  the  more 
costly,  and  the  change  was  brought  about  by 
reducing  the  rate  on  the  cheap  bedroom  sets 
from  $2.75  per  hundred  pounds  to  $1.30.  At 
the  same  time  the  rate  on  such  unfinished  sets 
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was  reduced  from  $1.85  per  hundred  pounds 
to  $1.30.  These  reductions  amount  to  $1.45 
on  finished  and  5 cents  on  unfinished  sets. 

Prior  to  Sept.  21,  1891,  a distinction  in  rates 
as  between  finished  and  unfinished  cheap  sets 
had  been  observed,  the  rate  on  the  former 
having  been  materially  higher  than  that  on  the 
latter.  The  following  table  gives  the  rates  as 
they  appear  from  a sworn  statement  furnished 
by  J.  W.  Potter,  General  Manager  of  com- 
plainant, and  not  controverted,  at  the  dates 
named  therein  on  shipments  of  these  two 
classes  of  freight  to  Oakland: 


Date. 

Rate 

Unfinished. 

Rate 

Finished. 

From 

May,  1886 

$ .70 

$1.60 

Chicago. 

Apr.  2, 1887 

.80 

1.60 

July.  1887  

.96 

2.10 

Aug.  1887  

1.02 

2.10 

Factory. 

March,  1888 

111 

2.10 

Sept.  1,  1888  .. 

1.20 

3.50  T.C. 

4fc 

Oct.  22,  1889. 

1.28 

2.75 

44 

Jan.  15, 1891 

1.35 

2.75 

44 

Sept.  21,  1891 

1.30 

1.30 

The  change,  making  the  rate  on  finished 
cheap  bedroom  sets  the  same  as  that  on  unfin- 
ished furniture,  went  into  effect,  as  before 
stated,  Sept.  21,  1891,  but  it  was  determined 
upon  at  the  June  session,  1891,  of  the  Trans- 
continental Association,  and  this  fact  appears 
to  have  become  known  to  the  trade.  The 
evidence  tends  to  show  that  in  anticipation  of 
the  change  there  was  a large  falling  off  during 
July  and  August,  1891,  in  the  business  of  the 
complainant  in  the  shipment  of  unfinished 
cheap  bedroom  sets  to  the  Michigan  Furniture 
Company  at  Emory  and  in  the  business  of  the 
latter  company  in  such  sets,  and  after  the  new 
rate  became  effective,  there  was  a still  greater 
decrease,  if  not  a total  discontinuance,  of  such 
shipments  by  the  complainant.  There  were 
very  few  (if  any,  besides  complainant)  furni- 
ture companies  or  dealers  in  California  that 
were  prepared  for  manufacturing  unfinished 
furniture  at  Michigan  points  and  shipping  it 
in  that  condition  for  completion  and  sale  in 
the  California  and  other  Pacific  coast  markets, 
and  the  high  rate  on  finished  cheap  furniture 
prevented  its  importation  to  any  extent.  These 
dealers,  therefore,  bought  a large  proportion  of 
their  cheap  furniture  from  complainant’s  con- 
signee, the  Michigan  Furniture  Company. 
Since  the  adoption  of  the  new  rate  on  cheap 
bedroom  sets  finished,  the  shipment  of  these 
sets  from  Michigan  and  Wisconsin  to  the  Pa- 
cific coast  has  greatly  increased.  One  witness 
states  that  the  importation  of  that  class  of 
goods  by  the  California  dealers  has  become 
tenfold  greater.  It  appears  that  the  reduction 
of  the  rate  on  completed  sets  was  asked  for  by 
the  Pacific  coast  furniture  men,  who  repre- 
sented that  “ the  $2.75  rate  on  cheap  bedroom 
sets  was  prohibitory  and  precluded  their  im- 
porting that  grade  of  furniture,”  and  the  Gen- 
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eral  Freight  Agent  of  the  Southern  Pacific 
Company  states  that  in  granting  the  reduction 
the  object  of  the  roads  was  to  “give  these 
people  (Pacific  coast  traders)  an  opportunity  of 
competing  with  the  other  good  people  that 
were  bringing  their  goods  here  in  unfinished 
form  and  completing  them  on  this  (Pacific) 
coast.” 

It  is  stated  in  the  complaint  that  the  rate  of 
$1.80  per  hundred  pounds  on  cheap  unfinished 
furniture  as  provided  in  the  Tariff  of  Sept.  21, 
1891,  “ has  been  and  would  still  be  satisfactory 
except  for  the  great  reduction  in  finished  sets;  ” 
but  it  is  claimed  that  the  rate  for  such  unfin- 
ished furniture  should  not,  since  the  reduction 
of  the  rate  on  finished  sets  to  $1.30  per  100 
pounds,  “ exceed  90  cents  per  hundred  pounds 
from  Michigan  points.”  In  other  words  the 
complaint  is,  not  of  the  rate  on  the  unfinished 
cheap  furniture  as  being  unreasonable  in  itself, 
but  of  the  alleged  discrimination  against  the 
unfinished  furniture  resulting  from  giving  un- 
finished furniture  and  finished  sets  the  same 
rate. 

In  the  case  of  Bates  v.  Pennsylvania  11.  Co., 
2 Inters.  Com.  Rep.  715,  3 I.  C.  C.  Rep.  435, 
the  complaint  was  the  reverse  of  that  in  the 
present  case.  It  appears  that  the  defendant 
carriers  in  that  case  had  for  a long  time  main- 
tained the  same  rate  on  corn  and  its  direct 
products  from  Indianapolis  to  the  eastern  sea- 
board, aDd  wrbile  this  was  the  case  and  relying 
upon  this  equal  rating,  the  complainants  and 
others  had  at  and  in  the  vicinity  of  Indianap- 
olis made  investments  and  entered  upon  the 
business  of  buying  and  grinding  corn  and  sell- 
ing its  direct  products  near  eastern  seaboard 
points  where  the  principal  markets  for  such 
products  existed.  Suddenly  a discrimination 
was  made  between  the  two  commodities  by  re- 
ducing the  rate  on  corn  four  and  a half  cents 
per  hundred  pounds  below  that  on  the  products. 
This  resulted  in  serious  injury  to  the  milling 
industry  at  Indianapolis,  and  the  Commission 
say:  “The  market  for  the  product  being  in 

the  east,  it  is  plain  that  it  would  be  folly  to 
grind  the  corn  in  the  West  and  transport  the 
product  when  four  and  a half  cents  per  hun- 
dred pounds  could  be  saved  by  transporting 
the  corn  to  the  eastern  market  and  grinding  it 
there,  when 'presumably  it  could  be  done  oA  about 
the  same  cost  at  both  points.”  It  was  accord- 
ingly held,  that  the  reduction  of  the  rate  on 
corn  below  that  on  its  direct  products,  being 
“ without  necessity  or  advantage  to  the  carrier 
or  any  reason  founded  on  the  character  or  con- 
dition of  the  traffic,”  gave  the  millers  at  the 
eastern  termini  of  the  defendant  roads  an  un- 
due advantage  over  the  complainants  and  other 
mil  lers  at  and  in  the  vicinity  of  Indianapolis  and 
subjected  the  latter  to  an  undue  disadvantage, 
in  violation  of  section  3 of  the  Act  to  Regulate 
Commerce,  “ notwithstanding  the  new  rate  on 
15 
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corn  was  open  to  all  persons  equally  and  with 
equal  service.” 

In  the  present  case,  as  in  Bates  v.  Penn- 
sylvania R.  Co.  2 Inters.  Com.  Rep.  715,  3 I. 
C.  C.  Rep.  435,  it  will  be  presumed  in  the  ab- 
sence of  proof  on  the  subject,  that  the  cost  of 
manufacturing  cheap  bedroom  sets  or  finish- 
ing such  sets  when  in  the  condition  in  which 
they  are  shipped  by  complainant  from  Lan- 
sing, is  about  the  same  in  Michigan  and  Wis- 
consin as  on  the  Pacific  coast.  This  being  so, 
and  it  being  borne  in  mind  that  the  Potter 
Manufacturing  Company  (complainant)  and 
the  Michigan  Furniture  Company,  although 
distinct  legal  entities,  are  practically  one  in 
interest,  the  much  smaller  rate  on  unfinished 
furniture  ($1.35  per  cwt.)  than  on  finished 
cheap  sets  ($2.75  per  cwt.)  gave  those  com- 
panies a very  great  advantage  over  the  ship- 
pers of  the  latter  from  Michigan  and  Wisconsin. 
This  advantage,  while  primarily  over  the 
manufacturers  and  shippers  of  completed 
cheap  sets  from  those  states,  operated  also  to 
the  disadvantage  of  the  California  and  Pacific 
coast  jobbers  by  depriving  them  of  the  benefit 
of  the  lower  prices  which  presumably  would 
have  resulted  from  competition  on  equal  terms 
between  complainant  and  its  complement,  the 
Michigan  Furniture  Company, on  the  one  hand, 
and  the  western  manufacturers  of  such  sets, 
on  the  other.  The  Pacific  coast  dealers,  there- 
fore, importuned  the  roads  for  a reduction /-of 
the  rate  on  finished  cheap  sets,  and  the  latter 
thereupon  adopted  a tariff  and  classification 
which  gave  unfinished  cheap  furniture  and 
finished  cheap  bedroom  sets  the  same  rate. 

All  the  complainant  asked  for  in  the  case 
of  the  Chicago  Board  of  Trade  v.  Chicago 
& A.  R.  Co.,  3 Inters.  Com.  Rep.  233,  4 I.  C. 
C.  Rep.  158,  in  order  to  place  the  Chicago 
packers  on  an  equal  footing  with  the  western 
packers  was  the  same  rate  on  the  live  hog  as 
on  the  hog  product,  and  all  the  Indianapolis 
miller  claimed  in  the  Bates  case, supra, as  neces- 
sary to  place  him  on  an  equality  with  the 
seaboard  miller,  was  the  same  rate  on  corn  and 
its  direct  products.  Under  the  principles  laid 
down  in  the  latter  case,  the  lower  rates  on  un- 
finished cheap  bedroom  sets  than  on  finished 
cheap  bedroom  sets  which  prevailed  from  the 
east  to  the  Pacific  coast  prior  to  Sept.  21 , 1891, 
were  in  violation  of  section  3 of  the  Act  to 
Regulate  Commerce,  unless  they  were  justified 
by  “ necessity  or  advantage  to  the  carrier  ’ or  some 
“reason  founded  on  the  character  or  condition 
of  the  traffic.” 

It  was  found  in  those  cases  that  these 
grounds^of  [justification  were  not  shown  by 
the  evidence  to  exist  and  the  principal  ques- 
tions in  this  case  are,  (1),  Is  there  any  such  jus- 
tification for  lower  rates  on  unfinished  cheap 
bedroom  sets  than  on  finished  cheap  bed- 
room sets  on  shipments  thereof  over  the  de- 
4 Inter  S. 


fendants’  lines  from  the  east  to  the  Pacific 
coast,  and,  (2),  If  so,  how  much  lower  should 
the  rate  be  on  the  former  than  on  the  latter. 

As  preliminary  to  the  discussion  of  these 
questions,  we  remark  that  the  fact,  which  the 
evidence  tends  to  show  and  upon  which  great 
stress  is  laid  by  complainant,  that  the  Potter 
Brothers  (who  originally  conducted  the  busi- 
ness in  Michigan  and  afterwards  virtually  or- 
ganized the  complainant  and  the  Michigan 
Furniture  Company)  entered  into  the  man- 
ufacture of  unfinished  cheap  furniture  and 
made  their  investments  in  Michigan  and  Cal- 
ifornia on  the  faith  of  assurances  by  railroad 
authorities  of  low  rates  on  such  furniture  and 
a maintenance  of  the  greatly  lower  rates 
thereon  than  on  finished  goods,  is  not  in  itself 
a sufficient  reason  for  adhering  to  such  dispar- 
ity in  rates,  if  it  is  shown  to  be  wrong  in  prin- 
ciple. In  the  case  of  Bates  v.  Pennsylvania  R. 
Co.,  2 Inters.  Com.  Rep.  718,  3 1.  C.  C.Rep.  414, 
it  is  said,  that  “this  Commission  would  not 
hold  that  a classification  that  was  wrong 
should  be  adhered  to,  although  its  change  might 
work  injury  to  individuals  whom  the  wrong 
classification  had  unduly  favored.” 

On  the  other  hand,  the  fact,  that  the  lower 
rates  on  the  unfinished  goods  shipped  by  com- 
plainant than  on  such  goods  in  a finished 
condition,  gave  complainant  and  the  Michigan 
Furniture  Company  so  great  an  advantage  as 
we  have  shown  over  the  shippers  of  the  latter 
does  not  authorize  a change  in  the  rate  making 
it  the  same  on  the  two  classes,  if  the  pre-exist- 
ing inequality  was  on  principle  just  and  proper 
in  itself.  Carriers  should  not  undertake  to 
deprive  a shipper  of  an  advantage  resulting 
from  just  rates  by  change  of  those  rates.  Au 
advantage  is  legitimate,  if  it  results  from  just 
rates  coupled  with  the  enterprise  and  outlay 
necessary  to  make  use  of  such  rates.  Others 
may  compete  with  the  Potters  by  doing  as  they 
have  done  and  this  will  result  in  benefit  to  the 
public  by  reducing  the  price  of  the  commodity 
to  the  consumer. 

As  bearing  upon  the  question,  whether  a 
lower  rate  on  complainant’s  unfinished  furni- 
ture than  on  such  furniture  when  finished  is 
justified  by  “ any  reason  founded  on  the  char- 
acter and  condition  of  the  traffic,”  we  will  first 
consider  the  relative  values  of  the  two  articles. 
The  evidence  on  this  point  is  conflicting  and 
very  indefinite.  The  machine  and  bench  work 
is  done  at  Lansing,  and  the  finishing,  which 
includes  varnishing,  at  Emory;  at  the  latter 
place,  also,  the  plate  glass  and  trimmings  are 
furnished  and  the  goods  are  packed  for  mar- 
ket. The  cost  of  thus  completing  the  work  is 
stated  by  one  witness  to  be  about  $3.50  on  a 
set  that  would  sell  for  $10.00  in  carload  lots,  and 
$7. 00  on  a set  that  would  bring  $18.00  in  carload 
lots.  Another  witness  estimates  it  to  be  about 
$1.00  on  thejcheapest  sets  and  $1.50  on  the  more 


1892. 


227 


Potter  Manufactuuing  Co.  y.  Chicago  & G.  T.  R.’Co. 


expensive.  We  are  of  the  opinion  that  the 
first  'estimate  is  the  more  reliable.  The  evi- 
dence is  that  61  per  cent  of  the  shipments  of 
completed  sets  from  the  factory  at  Emory 
average  $7.50  per  set;  4 per  cent,  $15.00;  and 
85  per  cent  $10.00.  These  shipments,  then, 
would  not  average  on  the  whole  over  $10.00 
per  set,  and  the  cost  of  completing  the  work  at 
Emory  would  not  average  over  $3.50.  De- 
ducting this  from  $10.00,  we  have  the  average 
value  of  the  unfinished  sets  as  shipped  from 
Lansing,  about  $6.50  per  set.  The  $3.50  is 
the  actual  cost  of  completion,  and  no  profit  is 
included.  The  completed  sets  would  appear, 
therefore,  to  be  worth  about  50  per  cent  more 
than  the  unfinished  goods.  The  evidence  is 
that  the  completed  sets  average  about  235  lbs. 
to  the  set;  there  is  no  evidence  as  to  the  weight 
of  the  unfinished  material  of  a set  as  shipped 
from  Lansing.  At  235  lbs.  per  set  a minimum 
carload  (20,000  lbs.)  would  contain  about  85 
sets,  and  these  at  $10.00  per  set  would  be  worth 
$850.  Deducting  $3.50  per  set  (the  cost  of 
finishing),  the  unfinished  material  for  these 
sets  as  shipped  from  Lansing  would  be  worth 
about  $570.  This  is  as  definite  a result  as  we 
have  been  able  to  arrive  at  from  the  meager 
and  conflicting  evidence.  While  it  is  far  from 
satisfactory,  and  wre  cannot  affirm  its  accu- 
racy, we  are  of  the  opinion  that  the  value  of 
the  unfinished  material  as  shipped  by  com- 
plainant is  materially  less  than  that  of  the  fin- 
ished sets. 

Cost  of  service  and  the  carrier’s  compen- 
sation are  also  important  elements  in  fixing 
transportation  charges.  There  is  no  evidence 
as  to  the  actual  cost  of  carrying  either  the  un- 
finished or  finished  furniture.  There  appears 
to  be  nothing  in  the  nature  of  the  unfinished 
material  for  cheap  bedroom  sets  as  shipped  by 
complainant  or  in  the  circumstances  and  con 
ditions  attending  its  transportation  which  calls 
for  a higher  than  the  average  rate  on  ship- 
ments in  general.  The  following  table  gives 
the  estimated  cost  of  carrying  a ton  of  freight 
in  general  a mile  as  reported  to  this  Commis- 
sion by  the  Atchison,  Topeka  & Santa  Fe  and 
Chicago  & Grand  Trunk  companies,  for  the 
years  1888,  1889,  1890  and  1891,  and  the  cost 
on  the  line  of  the  Southern  Pacific  Company, 
in  the  absence  of  a report,  as  computed  by  our 
statistician : 


Name  of  road, 

Atchison,  Topeka  & San- 


1888. 

1889. 

1890. 

1891. 

cts. 

cts. 

cts. 

cts. 

.861 

.866 

.656 

.720 

.404 

.411 

.394 

.395 

.733 

.972 

.679 

.751 

.829 

1.024 

.900 

The  average  cost,  on  the  basis  of  the  above 
figures,  of  carrying  a ton  a mile  on  these  roads 
to  the  Pacific  coast,  was,  .698  cents  for  1888, 
• 749  cents  for  1889,  .691  cents  for  1890,  and 
.072  cents  for  1891.  The  distance  from  Lan- 
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sing  to  Oakland  being  2790  miles,  the  rate  per 
ton  per  mile,  at  $1.30  per  hundred  pounds  for 
the  whole  distance,  is  .931  cents.  Deducting 
from  this  the  above  average  estimated  cost  of 
carrying  a ton  a mile  on  the  three  roads  to  the 
Pacific  coast  for  the  year  1891 , there  is  left 
.259  cents,  or  over  2£  mills,  per  ton  per  mile. 
This  amounts  to  $7.22  per  ton  for  the  2790 
miles,  and  on  a carload  of  24,000  lbs.  (12  tons) 
to  $86.64,  as  the  amount  per  minimum  carload, 
which  the  $1.30  rate  yields  the  defendants 
over  the  estimated  average  cost  of  carriage  in 
general.  For  the  years  1888,  1889  and  1890,  it. 
is  somewhat  less. 

The  complainant  introduced  in  evidence  a 
statement  of  fifteen  of  its  carload  shipments 
from  Lansing  to  Oakland  during  the  period 
from  May  27  to  September  11,  1891.  The 
total  “ invoice  value”  of  these  shipments  ap- 
pears to  have  been  $14,305.52,  an  average  of 
$953.66  per  carload,  and  the  total  freight  paid 
$5,502.73,  an  average  of  $366.85  per  carload 
and  over  38  per  cent  of  the  average  invoice 
value.  These  shipments  were  made  under  the 
$1.35  rate.  The  total  weight  of  these  ship- 
ments at  Oakland  is  given  at  403,830  lbs.  At 
the  present  rate  of  $1.30,  the  total  freight  on 
that  tonnage  would  be  $5243.94  or  an  average 
per  carload  of  $349.59,  which  is  over  36  per 
cent  of  the  above  average  invoice  value  per 
carload. 

The  unfinished  furniture  being  required  by. 
the  tariff  under  consideration  to  be  shipped 
“knocked  down’’  (K.  D.),  a larger  tonnage  of 
it  can  be  carried  in  a car  of  given  dimensions 
than  of  the  finished  bedroom  sets  as  to  which 
there  is  no  such  requirement.  The  carriers, 
recognizing  this,  have  fixed  the  minimum  car- 
load of  unfinished  furniture  at  24,000  lbs.  and 
of  the  finished  sets  at  20,000  lbs.  These  car- 
loads, respectively,  at  the  rate  of  $1.30  per 
hundred  pounds,  yield  the  carrier,  $312.00  and 
$260.00 — being  $52.00  more  on  a carload  of 
unfinished  furniture  than  on  a carload  of  the 
finished  sets.  The  actual  weight  per  carload 
of  complainant’s  shipments  appears  to  be  much 
in  excess  of  the  minimum  prescribed,  as  the 
weights  of  the  fifteen  taken  at  Oakfield  and 
referred  to  above  show  an  average  per  carload 
of  26,922  lbs.  and  of  four  others,  an  average 
of*  39,455  lbs.  There  is  no  reliable  evidence 
as  to  the  actual  weight  of  carloads  of  finished 
sets,  but  it  is  shown  that  20,000  lbs.  and  more 
of  such  sets  can  be  loaded  in  the  cars  used  for 
their  transportation.  While  “a  carrier  should 
receive  a greater  compensation  in  the  aggregate 
for  hauling  a carload  of  large  tonnage  than 
onel  of  less  tonnage,  yet,  other  things  being 
equal,  as  a general  rule,  the  rate  per  hundred 
pounds  should  be  less  in  the  former  than  in 
the  latter  case.”  Murphy , Wasey  & Co.  v. 
Wabash  R.  Co.  3 Inters.  Com.  Rep.  725,  5 I. 
C.  C.  Rep.  122.  This  principle  seems  to  have 
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had  almost  universal  recognition  by  carriers 
in  their  rate  sheets  and  systems  of  classification 
— the  rate  per  hundred  weight  being  less,  and 
the  class  being  lower,  other  things  being  equal, 
where  a larger  minimum  carload  weight  is  re- 
quired. In  the  case  of  Murphy.  Wasey  & Co., 
supra,  it  was  held,  that  a lower  than  the  ex- 
isting rate  should  be  given  unfinished  chair 
material  in  view  ‘‘particularly  of  the  large 
minimum  weight  to  be  allowed  and  the  larger 
actual  weight  per  car  of  complainants’  ship- 
ments.” The  minimum  weight  of  24,000  lbs. 
per  carload  of  unfinished  furniture  is  not  only 
greater  than  that  fixed  for  cheap  bedroom  sets 
completed  but  also  than  that  on  nine  tenths  or 
a greater  proportion  of  the  articles  covered  by 
the  Transcontinental  Association  tariffs. 

As  appears  from  the  table  of  rates  hereto- 
fore given,  the  defendants  for  a number  of 
years  prior  to  Sept.  21,  1891,  maintained  rates 
on  unfinished  furniture  fifty  per  cent  or  more 
lower,  on  an  average,  than  the  rates  on  fin- 
ished furniture,  and  they  still  keep  up  this  dis- 
parity in  rates  as  between  all  unfinished  and 
finished  furniture  except  the  unfinished  and 
finished  cheap  bedroom  sets  specified  in  the 
items  of  their  tariff  which  we  have  quoted. 
No  just  reason  has  been  shown,  for  making 
the  latter  an  exception  to  the  general  rule. 
The  evidence  tends  to  show  that  the  railroad 
authorities  concede  that  in  the  nature  of  things 
a lower  rate  should  be  placed  on  unfinished 
than  on  finished  furniture.  The  object  of  the 
roads  in  giving  unfinished  and  finished  cheap 
bedroom  sets  the  same  rate,  appears  to  have 
been,  as  stated  by  the  General  Manager  of  the 
Atlantic  & Pacific  Fast  Freight  Line,  “to  shut 
up  the  local  factories  on  the  Pacific  coast, 
that  were  making  this  class  of  cheap  stock 
and  especially  pine  sets”  and  thus  “give  extra 
traffic”  to  the  defendants. 

Under  the  item  in  relation  to  “unfinished 
furniture,”  there  is  do  limitation  as  to  value 
or  character  of  such  furniture,  except  as  to 
the  kind  of  wood  to  be  used  in  its  manufact- 
ure. This  authorizes  the  shipment  at  the 
$1.80  rate  of  expensive  as  well  as  cheap  un- 
finished furniture  and  of  other  unfinished 
furniture  besides  the  bedroom  sets.  It  is 
contended  in  behalf  of  the  defendants,  that 
this  is  sufficient  “to  divest  the  tariff  of  any- 
thing like  discrimination” — in  other  words, 
that  the  benefit  to  be  derived  from  the  low 
rate  on  the  costly  unfinished  goods  compensates 
or  is  an  offset  for  any  injury  or  disadvantage 
which  may  result  to  the  traffic  in  unfin- 
ished material  for  cheap  bedroom  sets  from 
giving  those  sets  the  same  rate  as  such  fin- 
ished material.  This  position  is  not  sus- 
tainable on  principle.  A.  rate  on  a particular 
class  of  goods  which  is  unreasonable  or  dis- 
criminatory in  itself,  cannot  be  justified  on  the 
ground  that  the  same  rate  is  given  another 
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class  of  goods  and  as  so  applied  is  lib- 
eral and  advantageous.  The  benefit  to  the 
one  is  no  proper  offset  for  the  injury  done 
the  other.  If  a party  were  engaged  in  ship- 
ping both  classes  of  traffic,  the  question 
whether  or  not  the  average  result  would  be 
advantageous  to  him,  would  depend  upon  the 
quantities  shipped  of  each.  In  the  present 
case,  it  appears  that  the  bulk  of  the  com- 
plainant’s shipments  consists  of  the  unfin- 
ished cheap  bedroom  sets.  Moreover  to  sustain 
the  application  of  the  same  rate  to  two  arti- 
cles of  widely  divergent  values  and  tonnage 
per  car  on  the  ground  of  reasonable  “gener- 
al average,”  is  to  imply  that  it  is  too  low  on 
one  and  exorbitant  on  the  other. 

Conclusions. 

The  action  of  the  roads  in  reducing  the  rate 
on  the  finished  cheap  bedroom  sets  specified  in 
their  tariff  .below  that  on  greatly  more  valua- 
ble finished  furniture  was,  in  our  opinion, 
correct,  and  must  be  sustained.  The  same 
reason,  however,  that  justified  this  action  in 
reference  to  the  two  classes  of  finished  furni- 
ture would  seem  to  apply  to  them  in  their  un- 
finished condition.  We  can,  furthermore*, 
find  no  ground  for  making  the  unfinished 
cheap  bedroom  sets  an  exception  to  the  gen- 
eral rule  recognized  by  the  defendants  that, 
unfinished  furniture  should  have  a lower  rate 
than  the  finished  of  the  same  grade.  Our 
conclusion  is,  that  the  cheap  bedroom  sets  de- 
scribed in  the  tariff  when  transported  in  an 
unfinished  condition  as  shipped  by  the  com- 
plainant, should  have  a lower  rate  than  such 
sets  when  finished,  and,  also,  than  the  more 
costly  unfinished  furniture.  The  question  is, 
how  much  lower  or  what  proportion  should 
the  rate  on  unfinished  cheap  sets  bear  to  that 
on  the  finished.  As  before  stated,  the  com 
plaint  is  not  that  the  existing  rate  is  unreason- 
able in  itself,  but  that  the  same  rate  is  given 
the  two  classes  of  freight.  It  appears  from 
the  statement  of  rates  furnished  by  complain- 
ant that  for  the  four  years  preceding  Sept.  21, 
1891,  the  rates  on  shipments  of  unfinished  fur- 
niture from  complainant’s  factor  at  Lansing 
varied  from  $1.02  to  $1.85  per  hundred 
pounds.  During  the  last  three  years  of  that 
period,  the  average  was  over  $1.22  per  hun- 
dred pounds.  It  must  be  borne  in  mind,  how- 
ever, that  these  rates  applied  to  expensive  as 
well  as  cheap  unfinished  furniture  and  must 
have  been  fixed  with  regard  to  that  fact.  If 
they  had  covered  cheap  furniture  alone,  it  is 
reasonable  to  suppose  they  would  have  been 
less..  Taking  into  consideration  the  differ- 
ence in  value  of  the  unfinished  and  finished 
furniture  involved  in  this  inquiry  and  the 
greater  tonnage  per  carload  which  can  be 
hauled  of  the  former,  and  having  in  view  the 
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interest  of  the  carrier  as  well  as  the  shipper, 
our  opinion  is  that  the  rate  on  cheap  unfin- 
ished bedroom  sets  should  not  exceed  85  per 
cent  of  the  rate  on  such  sets  in  a finished  con- 
dition. While  the  rate  on  finished  sets  re- 
mains as  at  present  $1.30,  this  will  give  a rate 
within  a fraction  of  $1.10  on  the  unfinished 
sets. 

Our  attention  is  called  by  the  defendants  to 
the  fact,  that  the  freight  on  the  shipments  of 
complainant,  The  Potter  Manufacturing  Co. , 
from  Lansing  to  Oakland  is  paid  by  the  con- 
signee, The  Michigan  Furniture  Co.  Whether 
freight  is  paid  by  the  shipper  or  consignee,  it 
is  equally  a charge  on  the  commodity  in  the 
hands  of  the  shipper,  and  if  excessive,  or  dis- 
criminatory, or  otherwise  in  violation  of  law, 
may  be  made  the  subject  of  complaint  before 
this  Commission  on  the  part  of  the  shipper 
as  a party  in  interest.  Moreover,  the  two  cor- 
porations, while  distinct  in  law,  are  substan- 
tially under  the  same  ownership  and  are  oper- 
ated in  unison,  the  one  as  supplementary  of  the 
other.  No  order  of  reparation,  however,  will 
be  granted  in  this  case  as  asked  for  in  the  com- 
plaint, requiring  repayment  to  complainant  of 
the  difference  between  the  rate  complained  of 
and  that  determined  by  us  to  be  reasonable. 

The  complainant  further  asks  in  the  brief 
filed  in  its  behalf  for  “an  adjudication  that 
freight  charges  upon  complainant’s  goods  may 
be  based  upon  weights  at  the  point  of  ship- 
ment, as  per  original  bill  of  lading,  and  that 
all  sums  heretofore  collected  on  said  goods  in 
excess  thereof  were  unlawfully  taken  and  shall 
be  repaid  to  the  Michigan  Furniture  Co.  who 
paid  the  same.”  It  appears  that  the  weights 
of  complainant’s  carloads  as  taken  at  Oakland, 
the  point  of  delivery,  and  on  which  the  freight 
charges  are  based,  are  greater  than  the  weights 
given  at  Lansing,  the  point  of  shipment.  It 
is  not  shown  by  whom  or  how  the  weights  are 
determined  at  either  point  and  there  is  nothing 
in  the  record  to  indicate  which  set  of  weights 
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is  correct.  There  is  no  proof,  therefore,  of  an 
overcharge  by  means  of  false  weights  upon 
which  we  can  act,  and  nothing  upon  which  to 
base  “an  adjudication  that  freight  charges 
upon  complainant’s  shipments  must  be  based 
upon  weights  at  point  of  shipment.”  If  the 
weights  at  point  of  shipment  are  furnished  by 
the  shipper,  the  roads  would  have  the  fight  to 
verify  them  by  reweighing  and  if  found  to  be 
incorrect,  to  charge  and  collect  freight  on  the 
true  weight.  The  question  is  one  of  fact  to  be 
determined  in  a manner  just  to  both  parties 
and  as  to  which  the  ex  parte  action  of  either 
cannot  conclude  the  other. 

It  is  also  made  a ground  of  complaint  that 
complainant’s  shipments  are  carried  by  Emory, 
where  the  factory  of  the  Michigan  Furniture 
Company  is  located,  about  a mile  to  the  16th 
St.  Station,  Oakland,  and  is  brought  back  from 
that  station  to  Emory  at  a charge  of  25  cents 
per  ton.  The  complainant  alleges  that  Emory 
is  a regular  station  of  the  Southern  Pacific  Co., 
but  the  weight  of  the  evidence  is  that  it  is  not 
a station  at  which  transcontinental  freight  is 
delivered.  It  further  appears  that  the  factory 
of  the  Michigan  Furniture  Co.  is  not  located 
on  the  main  line  at  Emory  but  on  a local  track, 
and  that  complainant’s  carloads  ar£  hauled 
from  the  regular  station  in  Oakland  over  this 
local  track  to  Emory  by  switch  engines  and  that 
the  charge  for  this  service  is  reasonable. 

Our  order  is,  that  the  rate  on  cheap  unfin- 
ished bedroom  sets,  such  as  are  described  in  the 
item  of  the  tariff  under  consideration,  shall  not 
exceed  from  Michigan  points  to  California 
points  85  per  cent  of  whatever  rate  may  be 
fixed  for  such  sets  in  a completed  condition 
and  that  the  defendants  forthwith  cease  and 
desist  from  chargingor  collecting  a higher  rate 
on  the  former  than  that  above  indicated  and 
also  make  such  alterations  in  their  tariff  of 
rates  as  will  bring  it  into  conformity  with  the 
conclusions  herein  arrived  at. 
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THE  CHAMBER  OF  COMMERCE  OF  MINNEAPOLIS,  MINNESOTA, 

v. 


THE  GREAT  NORTHERN  R.  CO.;  The  Chicago,  Milwaukee  & St.  Paul  Rail- 
way Company  ; The  Northern  Pacific  Railroad  Company  ; The  Chicago  & North- 
western Railway  Company  ; The  Chicago,  St.  Paul,  Minneapolis  & Omaha  Rail- 
way Company  ; The  Minneapolis,  St.  Paul  & Sault  Ste.  Marie  Railway  Company  ; 
The  St.  Paul  & Duluth  Railroad  Company  Individually,  and  as  Lessee  of  The  Du- 
luth Short  Line  Railway  ; The  Eastern  Railway  Company  of  Minnesota. 

Defendants, 


and 


The  Chamber  of  Commerce  of  Milwaukee  ; The  Interior  Wisconsin  Millers  Asso- 
ciation ; The  Eastern  Minnesota  Millers  Association  ; The  Southern  Minnesota 
Millers  Association  ; The  Board  of  Trade  of  Duluth,  Minnesota  : The  Jobbers 
Union  of  Duluth,  Minnesota  ; The  Chamber  of  Commerce  of  Duluth,  Minnesota. 

In  tervenors. 


[No.  829.] 


1.  When  a local  rate  from  a given  point  is 
alleged  unreasonable,  but  it  appears  from 

‘ the  record  that  such  local  rate  is  also  a pro- 
portion of  through  rates  from  that  point, 
and  as  such  is  the  real  subject  of  controversy, 
the  complaint  should  be  directed  against  the 
aggref  ate  through  rate,  not  the  share  received 
by  any  initial  carrier,  and  all  the  carriers 
composing  the  through  line  are  necessary 
parties. 

2.  A town  favorably  situated  with  respect  to 
one  through  route,  but  competing  in  a com- 
mon market  with  another  town  more  favor- 
ably located  on  another  through  route, 
should  not  have  a reduction  of  the  local  rate 
over  roads  connecting  the  two  through 
routes  for  the  purpose  of  overcoming  the 
natural  advantage  which  the  latter  competing 
town  enjoys. 

8.  A milling  town  possessing  great  natural, 
acquired  and  improved  advantages  for  the 
carrying  on  ol  that  industry,  and  favorably 


situate  in  point  of  distance  to  a large  grain 
producing  region,  is  entitled  to  the  benefits 
arising  from  its  location,  and  carriers  of 
grain  to  that  point  and  to  a competing  town 
considerably  more  remote  from  points  of 
production,  and  in  other  particulars  less 
advantageously  located,  are  not  justified  in 
making  rates  on  grain  to  the  competing 
towns  which  destroy  the  advantage  the 
former  is  entitled  to  enjoy. 

4.  Rates  on  wheat  from  points  in  North  and 
South  Dakota  to  Minneapolis  as  compared 
with  the  rates  charged  over  considerably 
greater  distances  from  the  same  points  to 
Duluth  and  adjacent  Lake  Superior  ports 
subject  Minneapolis  millers  to  undue  and 
unreasonable  prejudice  and  disadvantage. 
Defendants  ordered  to  adjust  their  rates  on 
wheat  from  said  points  to  Minneapolis  and 
Duluth  upon  the  basis  of  distance  over  near 
est  practicable  routes. 


Complaint  filed  February  3,  1892. — Joint  answer  filed  March  19,1892. — Amendments  to  com- 
plaint allowed  March  2 If.,  to  May  Ilf,  1892. — Ansicer  to  amended  complaint  filed  April  15, 
1892. — Petitions  for  leave  to  intervene  filed  and  allowed  April  19  to  June  21,  1892. — Hearing 
at  Minneapolis,  Minnesota,  May  25-27 , 1892. — Hearing  at  Washington.  D.  C.,  July  7-9, 
1892. — Briefs  filed  August  12,  to  September  12,  1892.  Decided  January  3,  1893. 


j^)ELATIVE  rates  on  wheat;  local  rate  as  part  of  through  rate  on  flour. 


Messrs.  Britton  6c  Gray  and  Flannery  & Cooke  for  Complainant 

M.  D.  Grover  for  Great  Northern  Railway  Company  and  Eastern  Railway  Company  of 
Minnesota. 

J.  T.  Fish  & Burton  Hanson  for  Chicago,  Milwaukee  & St.  Paul  Railway  Company. 

Jas.  McNaught;  J.  C.  Bullitt,  Jr.,  and  Garland  & May  for  Northern  Pacific  Railroad 
Company. 

IF.  C.  Goudy  for  Chicago  & Northwestern  Railway  Company. 
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J.  H.  Howe  & S.  L.  Perrin  for  Chicago,  St.  Paul,  Minneapolis  & Omaha  Railway  Com- 
pany. 

A.  H.  Bright  & M.  B.  Koon,  for  Minneapolis,  St.  Paul  & Sault  Ste.  Marie  Railway  Com- 
pany. 

Lusk,  Bunn  & Hadley  for  St.  Paul  & Duluth  Railroad  Company. 

Hugh  Ryan  for  Milwaukee  Chamber  of  Commerce. 

Chas.  Espenschied  for  Southern  Minnesota  Millers  Association. 

Wm.  W.  Billson  for  Board  of  Trade,  Chamber  of  Commerce,  and  Jobbers  Union  of  Duluth, 
Minnesota. 

S.  A.  Thompson  for  Duluth  Chamber  of  Commerce. 


REPORT  AND  OPINION  OF  THE  COMMISSION. 


McDill,  Commissioner: 

The  petition  in  this  proceeding  states  that 
complainant  is  a corporation  created  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the 
state  of  Minnesota,  and  that  a main  purpose 
of  its  organization  is  to  advance  the  general 
prosperity  and  business  interests  of  the  city  of 
Minneapolis.  The  other  important  allegations 
in  the  petition  are  as  follows: 

That  the  Great  Northern  Railway  Company 
is  a common  carrier  by  railroad  between  points 
in  North  and  South  Dakota  and  Minnesota,  to 
and  from  Minneapolis,  Minnesota,  and  to  and 
from  Duluth,  Minnesota,  and  to  and  from 
West  Superior,  Wisconsin,  over  its  own  line. 
Substantially  the  same  allegation  is  made  with 
reference  to  the  other  defendants,  except  the 
St.  Paul  & Duluth  Railroad  Compauy,  which 
is  stated  to  be  a common  carrier  over  its  own 
line  of  railroad  between  Minneapolis  and  Du- 
luth. Minnesota,  and  West  Superior,  Wiscon- 
sin. 

That  each  and  all  of  the  defendants  are  en- 
gaged in  the  transportation  of  wheat  and  flour 
over  their  own  separate  lines,  or  in  combina- 
tion with  the  lines  of  each  other  under  a com- 
mon control,  management  or  arrangement,  by 
continuous  all-rail  carriage  from  common 
points,  or  from  a common  belt  of  wheat  pro- 
ducing territory,  situate  and  lying  southwest, 
west  and  northwest  of  the  state  of  Minnesota, 
and  in  the  western  part  of  the  state  of  Min- 
nesota, to  Minneapolis,  Minnesota,  or  through 
or  around  Minneapolis  to  Duluth  and  other 
Lake  Superior  ports  in  the  states  of  Minnesota 
and  of  Wisconsin,  and  thence  to  eastern  points 
in  combination  with  various  eastern  rail  and 
vessel  lines,  and  therefore  subject  to  the  Act 
to  Regulate  Commerce. 

That  the  rates  established  and  charged  by 
defendants  for  the  transportation  of  wheat 
from  competitive  and  intermediate  points  in 
North  and  South  Dakota  and  Minnesota  to 
Minneapolis  are  unreasonable  and  unjust. 

That  by  said  rates  as  compared  with  rates 
charged  by  defendants  from  the  same  points 
to  Duluth  and  other  Lake  Superior  ports, 
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Minneapolis  is  unjustly  discriminated  against 
and  subjected  to  undue  and  unreasonable  prej- 
udice and  disadvantage,  and  undue  and  un- 
reasonable preference  and  advantage  is 
given  to  said  Lake  Superior  ports. 

That  the  rate  on  flour  from  Minneapolis  to 
Duluth  which  defendants,  the  Great  Northern, 
Northern  Pacific,  St.  Paul  and  Duluth,  and 
Chicago,  St.  Paul,  Minneapolis  & Omaha, 
have  increased  from  five  to  seven  and  a half 
cents  per  hundred  pounds  is  unjust  and  un- 
reasonable as  against  Minneapolis,  and  in  con- 
nection with  the  wheat  rates  aforesaid,  subject 
Minneapolis  to  further  undue  and  unreason- 
able prejudice  and  disadvantage.  That  this 
rate  of  seven  and  a half  cents  on  flour  from 
Minneapolis  to  Duluth,  while  rates  on  wheat 
are,  from  a large  section  of  country,  the  same 
to  both  of  those  points,  imposes  upon  Minne- 
apolis flour  a cost  of  fifteen  cents  for  each  bar- 
rel when  put  upon  Lake  Superior  shipboard 
over  and  above  the  cost  of  transportation  in- 
volved in  the  manufacture  of  flour  at  Duluth 
or  the  other  Lake  Superior  points;  and  that 
the  effect  thereof  is  to  make  milling  at  Minne- 
apolis unprofitable. 

That  the  Great  Northern,  the  Northern  Pa- 
cific, the  Omaha,  and  Duluth  companies  now 
own  and  control  wharves,  docks,  elevators, 
lands  and  other  facilities  at  Duluth  and  other 
Lake  Superior  ports,  and  are  also  by  owner- 
ship or  control  or  by  traffic  arrangements  with 
lines  of  boats  reaching  eastern  markets  via  the 
lakes,  largely  interested  in  developing  the  traf- 
fic to  and  from  such  lake  ports;  and  that  this 
increase  in  the  flour  rate  is  intended  to  foster 
and  build  up  their  interests  in  manifest  disre- 
gard of  the  interests  of  Minneapolis. 

The  complainant  prays  that  defendants  be 
ordered  to  cease  and  desist  from  charging  more 
for  the  transportation  of  wheat  to  Minneapo- 
lis than  75  per  cent  of  the  rate  charged  by 
them  for  carrying  said  commodity  from  the 
same  points  to  Duluth  and  other  adjacent 
'Lake  Superior  ports,  and  from  charging  more 
for  the  transportation  of  flour  from  Minneapo- 
lis to  Duluth  and  said  other  ports  than  cents 


232 


Interstate  Commerce  Reports — The  Commission. 


1892. 


per  hundred  pounds;  or  that  said  defendants  be 
ordered  to  so  adjust  their  charges  that  the  rate 
on  wheat  from  points  of  shipment  to  Minneap- 
olis added  to  the  rate  on  flour  from  Minneapo- 
lis to  Duluth  and  said-  other  ports  shall  not 
exceed  the  rate  charged  by  them  for  carrying 
wheat  from  the  same  points  of  shipment  to  Du- 
luth and  the  other  lake  ports  aforesaid. 

For  convenience,  the  defendant  carriers  will 
hereinafter  be  called  by  the  following  titles: 
Great  Northern— for  the  railway  company  of 
that  name;  St.  Paul — for  the  Chicago.  Mil- 
waukee & St.  Paul  Railway  Company;  North- 
ern Pacific— for  the  railroad  company  of  that 
name  ; Northwestern  — for  the  Chicago  & 
Northwestern  Railway  Company;  Omaha — 
for  the  Chicago,  St.  Paul,  Minneapolis  & 
Omaha  Railway  Company;  “Soo” — for  the 
Minneapolis,  St.  Paul  & Sault  Ste.  Marie  Rail- 
way Company;  Duluth — for  the  St.  Paul  & 
Duluth  Railroad  Company;  Eastern  of  Minne- 
sota— for  the  Eastern  Railway  Company  of 
Minnesota. 

The  Great  Northern,  the  Northern  Pacific, 
the  St.  Paul,  the  Northwestern,  the  Omaha 
and  the  “Soo”  companies,  filed  a joint  answer 
to  the  petition  in  which  they  state: — 

That  the  Great  Northern  road  in  the  direc- 
tion of  Lake  Superior  points  terminates  at 
Hinckley  in  Minnesota,  and  there  connects 
with  the  Eastern  of  Minnesota,  a line  which 
extends  from  Hinckley  into  Superior  and 
Duluth. 

That  the  St.  Paul  does  not  own  or  control 
a line  extending  to  Lake  Superior  points,  but 
that  it  and  the  Northwestern  reach  Lake  Su- 
perior points  by  connecting  lines. 

That  the  Duluth  road  does  not  extend  east 
of  St.  Paul  or  west  of  Minneapolis,  and  its 
line  between  St.  Paul,  Minneapolis  and  Duluth 
is  wholly  within  the  state  of  Minnesota. 

They  deny  that  the  rates  demanded  and  col- 
lected for  traffic  named  in  the  petition  are  un- 
reasonable or  unjust,  or  that  they  unlawfully 
discriminate  against  the  wheat  or  milling  or 
any  industries  of  Minneapolis,  or  occasion  un- 
due preference  to  lake  traffic  under  similar 
conditions  and  circumstances  at  Lake  Superior 
points,  and  allege  that  rates  for  the  carriage 
of  wheat  to  Minneapolis  have  never  been 
lower,  at  least  relatively  lower,  than  at  the 
present  time,  and  that  for  years  past  the  rates 
have  been  relatively  the  same  from  North  and 
South  Dakota  to  Minneapolis  and  Lake  Supe- 
rior as  at  present.  They  also  deny  that  the 
wheat,  milling  or  business  interests  in  Minne- 
apolis have  been  injuriously  affected  in  any 
way  by  the  maintenance  of  existing  rates. 

The  Omaha,  Duluth,  Northern  Pacific  and 
Great  Northern  Companies  admit  that  they 
have  an  interest  in  docks  and  transfer  facilities 
at  Lake  Superior  points;  but  deny  that  they 
or  either  of  them  have  made  and  maintained 
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rates  with  a view  of  building  up  the  interests 
of  Lake  Superior  points  at  the  expense  of 
Minneapolis. 

They  admit  that  the  rate  on  flour  of  five 
cents  per  hundred  pounds  was  for  a time  main- 
tained, but  allege  that  it  was  unreasonably  low 
and  the  result  of  unfair  competition,  and  deny 
that  the  rate  of  seven  and  a half  cents  per  hun- 
dred now  charged  on  flour  from  Minneapolis 
to  Laue  Superior  points  is  unreasonable. 

The  joint  answer  states  that  the  distances 
from  Minneapolis  to  Duluth  are,  via  the  Hue  of 
the  Great  Northern,  187  miles;  via  the  Duluth, 
158  miles;  via  the  Omaha,  188  miles;  and  via 
the  Northern  Pacific,  237  miles.  That  the 
rate  from  Minneapolis  to  Duluth,  though  it  is 
named  as  a local  rate,  is  in  fact  part  of  a 
through  rate  on  shipments  destined  to  points 
east  of  Buffalo  or  to  points  on  the  seaboard. 
That  the  reduction  of  the  rate  on  flour  from 
Minneapolis  to  Lake  Superior  points  while  ap- 
parently a reduction  of  a local  rate,  would  be 
in  fact  a reduction  made  for  the  purpose  of  af- 
fecting the  through  rate  from  Minneapolis  ta 
eastern  points,  and  the  practical  effect  of  such 
reduction  would  be  to  fix  only  the  proportion 
between  Minneapolis  and  Lake  Superior  points 
of  the  through  rate  to  New  England  points, 
Canadian  points  and  the  Atlantic  seaboard. 

The  St.  Paul  Company  and  the  Northwestern 
Company  allege  in  the  joint  answer  that  along 
their  lines  between  Minneapolis  and  Lake 
Michigan  points  there  are  flouring  mills,  which, 
in  the  aggregate,  produce  a quantity  equal  to 
if  not  in  excess  of  the  entire  product  of  Minne- 
apolis, and  which  find  their  principal  markets 
at  eastern  points  or  on  the  seaboard.  That  the 
rates  from  Minnesota  and  North  and  South 
Dakota  for  the  carriage  of  wheat  to  Minne- 
apolis and  Duluth  are  adjusted  with  reference 
to  through  rates  to  such  eastern  and  seaboard 
points  from  Minnesota,  and  territory  west  of 
the  Mississippi  river.  That  the  reduction  of 
the  rate  on  flour  from  Minneapolis  to  Lake 
Superior  points  would  necessitate  a correspond- 
ing reduction  of  the  rate  from  mills  and  points 
where  flour  is  produced  along  the  lines  of  the 
respondents  last  named  and  be  injurious  to 
such  respondents,  as  rates  now  in  force  are  so 
low  as  to  be  barely  remunerative.  That  if 
present  rates  via  Lake  Michigan  from  other 
points  to  the  seaboard  should  be  maintained 
while  the  reduction  asked  by  complainants  is 
granted,  milling  interests  at  those  points  would 
suffer  and  in  many  instances  be  destroyed. 

On  the  24th  of  March,  1892,  the  complain- 
ant asked  and  obtained  leave  to  amend  the 
petition  by  adding  the  Eastern  of  Minnesota 
Company  as  a party  respondent,  and  on  the 
14th  of  May,  1892,  the  petition  was  further 
amended  by  designating  the  Duluth  Compa- 
ny, already  a defendant  to  the  proceeding, 
as  “The  St.  Paul  & Duluth  Railroad  Company, 
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individually  and  as  lessee  of  the  Duluth  Short 
Line  Rail  way.” 

The  Eastern  of  Minnesota  answered  that  it 
is  organized  as  a ii  railway  corporation  under 
the  laws  of  the  state  of  Minnesota,  and  has  a 
line  extending- from  a connection  with  the 
Great  Northern  at  Hinckley  in  the  state 
of  Minnesota  to  West  Superior  in  the  state 
of  Wisconsin,  at  which  point  it  has  a num- 
ber of  tracks  and  convenient  terminal  fa- 
cilities. That  from  West  Superior  its  trains 
run  into  Duluth  in  the  state  of  Minnesota, 
over  the  tracks  of  other  railroad  companies  to 
stations  and  yard  tracks  owned  by  it  in  Du 
luth.  That  it  has  a contract  right  to  and  does 
run  its  trains  from  St.  Paul  over  the  tracks  of 
the  Great  Northern  Railroad  Company  to 
Hinckley.  That  it  runs  through  freight  and 
passenger  trains  from  St.  Paul  to  West  Supe- 
rior and  Duluth,  and  its  rates  and  charges  are 
in  all  respects  just  and  reasonable.  For  fur- 
ther answer  it  adopts  the  joint  answer  filed  by 
its  co  respondents. 

Various  parties  have  been  allowed  to  inter- 
vene, namely,  the  Chamber  of  Commerce  of 
Milwaukee;  the  Jobbers  Union  of  Duluth;  the 
Chamber  of  Commerce  of  Duluth;  the  Board 
of  Trade  of  Duluth;  the  Eastern  Minnesota 
Millers  Association  representing  mill  owners  at 
Winona,  Wabasha,  Red  Wing,  Hastings,  La 
Crosse,  Hokah,  Houston,  Minnesota  City, 
Dundas,  Northfield,  Faribault,  Owatonna,  and 
Lanesboro;  the  Wisconsin  Milling  Companies 
at  Centralia,  Watertown,  Wassau,  Berlin, 
Fond  du  Lac,  Janesville,  and  Stoughton,  Wis- 
consin; also  the  Southern  Millers  Association 
of  Minnesota. 

They  claim  that  to  give  Minneapolis  millers 
the  rate  of  flour  asked  (3^  cents  per  hundred 
pounds)  would  seriously  cripple  them  in  the 
prosecution  of  their  business,  discriminate 
against  them  in  favor  of  Minneapolis,  and  sub- 
ject them  to  undue  disadvantage  in  the  mar- 
kets, unless  a corresponding  reduction  in  rates 
should  be  granted  to  them  on  lines  over  which 
they  ship  their  flour. 

With  reference  to  Milwaukee  and  points  not 
directly  connected  with  the  Duluth  and  Lake 
Superior  route,  it  was  claimed  that  the  rela- 
tive rates,  adjusted  after  long  discussion  be- 
tween Lake  Superior  and  Lake  Michigan 
routes,  were  now  so  arranged  as  to  give  the 
above  named  milling  interests  a very  narrow 
margin  of  profit,  and  if  Minneapolis  secured 
the  rate  sought  on  flour  from  that  city  to  Du- 
luth, it  would  in  effect  drive  them  out  of  the 
market,  unless  accompanied  by  corresponding 
rate  reductions  on  flour  to  Chicago  and  the 
seaboard  from  points  on  the  lines  leading  to 
Lake  Michigan;  and  that  present  rates  on  flour 
from  Minneapolis  to  Duluth  and  Lake  Supe- 
rior points  are  fair  and  reasonable  and  in  pro- 
portion to  other  rates.  It  was  further  claimed 
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that  the  prevailing  rate  on  flour  from  Duluth 
to  the  seaboard  being  (at  the  time  the  answers 
were  filed)  17£  cents  per  hundred  pounds,  the 
reduction  asked  would  give  Minneapolis  a rate 
of  21£  cents  per  hundred  pounds  by  that 
route;  whereas  the  rate  on  flour  from  Minne- 
apolis to  Chicago  being  (at  that  time;  ten 
cents,  and  from  Chicago  to  the  seaboard  15 
cents  per  hundred  pounds,  the  prevailing 
through  rate  on  flour  to  the  seaboard  via  Chi- 
cago was  25  cents  per  hundred  pounds.  The 
disadvantage  of  four  cents  on  the  hundred 
pounds  or  .eight  cents  on  the  barrel  of  flour 
would,  it  was  claimed,  injure  intervenors  ser- 
iously, as  ten  cents  per  barrel  is  an  unusually 
large  profit  upon  the  barrel  of  flour  produced. 

The  Duluth  Association  says  that  local  ship- 
ments of  wheat  from  Minneapolis  to  Duluth 
are  mixed  and  inferior  grades,  not  used  in 
milling,  and  of  no  benefit  to  the  mills  of  Du- 
luth; that  Minneapolis  is  150  miles  farther 
from  the  seacoast  than  Duluth;  that  Minne- 
apolis mills  are  unduly  capitalized,  are  older 
and  less  thoroughly  modern  in  equipment,  are 
compelled  to  incur  double  cost  for  both  steam 
and  water  equipment,  and  therefore  are  at  a 
disadvantage  as  compared  with  Duluth  mills. 

As  stated  above  the  complaint  in  this  case 
is  three  fold:  1.  That  wheat  rates  to  Minne- 
apolis are  unreasonable  and  unjust.  2.  That 
said  rates  as  compared  with  rates  from  the 
same  points  to  Duluth  and  other  Lake  Supe- 
rior ports,  subject  Minneapolis  to  undue  and 
unreasonable  prejudice  and  disadvantage,  and 
give  undue  and  unreasonable  preference  and 
advantage  to  said  lake  ports.  8.  That  the 
rate  on  flour  from  Minneapolis  to  Duluth  is 
unreasonable  and  unjust  to  Minneapolis,  and 
in  connection  with  the  wheat  rates  aforesaid, 
subjects  Minneapolis  to  further  undue  and  un- 
reasonable prejudice  and  disadvantage. 

The  specific  grievance,  as  developed,  is  that 
the  millers  at  Minneapolis  are  required  to  pay 
the  same  for  the  transportation  of  wheat  from 
a large  territory  in  North  and  South  Dakota 
and  Minnesota  to  Minneapolis  as  the  millers  at 
Duluth  and  other  Lake  Superior  points  are  re* 
quired  to  pay  from  the  same  territory  to  those 
places,  although  Minneapolis  is  considerably 
nearer  that  territory  than  Duluth  and  other 
Lake  Superior  points;  that  Minneapolis  mill- 
ers in  order  to  get  their  product  to  Duluth  and 
other  Lake  Superior  pointsTrom  which  it  goes 
east  by  water,  have  to  pay  a large  additional 
charge  for  transportation;  and  that  to  the  ex- 
tent of  this  additional  charge  the  Minneapolis 
millers  are  handicapped  in  competition  with 
millers  at  Duluth  and  other  Lake  Superior 
points  in  the  eastern  and  export  markets. 

There  is  no  evidence  to  show  that  there  are 
milling  interests  at  any  Lake  Superior  point, 
except  Duluth,  which,  by  reason  of  the  exist- 
ing adjustment  of  railway  charges,  enjoys  an 
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advantage  over  Minneapolis  millers  injuriously 
affecting  the  interests  of  the  latter.  It  appears 
that  there  is  a mill  at  Superior,  but  its  capacity 
is  not  given,  and  it  seems  to  have  been  men- 
tioned as  showing  that  Minneapolis  is  menaced, 
though  it  may  not  yet  be  actually  injured,  by 
the  competition  of  mills  other  than  those  at 
Duluth.  The  question  of  the  flour  rate  from 
Minneapolis  is  therefore  principally  important 
in  connection  with  the  transportation  of  that 
product  to  Duluth. 

Duluth  and  Minneapolis  are  .both  in  the 
state  of  Minnesota.  There  are  three  rail  routes 
connecting  these  cities  ; one  of  them,  the  Du- 
luth road,  is  entirely  in  the  state  of  Minnesota 
and  the  others,  the  Omaha  road,  and  the  Great 
Northern  in  connection  with  the  Eastern  of 
Minnesota,  are  partly  in  the  state  of  Wiscon- 
sin. 

The  decision  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  Lehigh  Valley  R. 
Go.  v.  Pennsylvania,  145  U.  S.  192,  36  L.  ed. 
672,  4 Inters.  Com.  Rep.  87,  seems  to  be  to  the 
effect  that  railway  traffic  beginning  and  ending 
in  the  same  state  is  not  under  the  authority  of 
the  Federal  government,  even  though  in  the 
course  of  ^transportation  it  passes  through  an- 
other state.  Where  the  entire  transit  is  within  the 
limits  of  a single  state  Federal  regulation  is  ex- 
cluded by  the  provisions  of  the  Act  to  Regulate 
Commerce.  The  termination  of  the  shipment 
from  a point  in  a state  at  another  point  within 
the  same  state  without  the  contemplation  of  ahy 
further  movement  seems,  under  that  decision, 
to  stamp  and  characterize  the  movement  as 
purely  state  as  distinguished  from  interstate 
commerce. 

If,  then,  the  transportation  of  flour  from 
Minneapolis  to  Duluth  be  considered  as  local 
business,  it  is  contended  that  the  Commission 
has  no  jurisdiction  over  it.  But  without  pass- 
ing upon  this  question,  for  the  reason  that  in 
the  view  taken  of  the  case  its  determination  is 
unnecessary,  we  remark  that  the  testimony  of 
the  witnesses,  the  arguments  of  counsel,  and 
the  whole  record,  show  that  the  attack  upon 
the  rate  of  seven  and  a half  cents  per  hundred 
pounds  on  flour  from  Minneapolis  to  Duluth 
and  adjacent  ports  is  made  on  the  ground  that 
it  is  a part  of  the  through  rate  on  flour  to  the 
seaboard  and  interstate  rates  to  intermediate 
points,  yet  necessary  parties  are  absent  from 
the  complaint ; moreover  its  justice  and  rea- 
sonableness could  not  be  considered  except  by 
an  investigation  of  the  entire  through  rate. 

The  case  has  not  been  prepared  and  pre- 
sented by  the  complainant  in  such  manner  as 
to  enable  the  Commission  to  determine  this 
question.  We  desire  to  say,  however,  in  re- 
gard to  the  flour  rate  between  Minneapolis 
and  Duluth,  that  it  is  apparent  that  Duluth 
has  some  natural  advantages  over  Minneapolis 
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with  reference  to  the  seaboard  and  export 
trade.  Among  these  are  shorter  distance  from 
the  seaports  and  its  location  at  the  head  or 
beginning  of  a water  way.  On  the  other 
hand,  Minneapolis  is  considerably  south  of 
the  line  passing  through  the  country  east  and 
w'est  via  Duluth  to  the  seaboard,  and  the 
expense  of  transportation  to  Duluth  necessarily 
represents  largely  the  cost  of  carriage  or  por-* 
tage  from  a location  naturally  on  the  Lake 
Michigan  route  across  to  the  Lake  Superior 
route  to  the  seaboard.  This  additional  expense 
Minneapolis  should  always  be  willing  to  pay. 
Such  evidence  as  the  record  contains  indicates 
that  in  adjusting  the  rates  to  the  seaboard  from 
the  northern  and  western  wheat  region  Chi- 
cago and  Duluth  have  been  the  points  of- 
comparison,  the  one  a Lake  Michigan  and  the 
other  a Lake  Superior  point;  and  treating  the 
question  as  one  of  through  rates  to  the  sea- 
board, it  is  made  quite  plain  that  any  reduction 
of  the  rate  on  flour  between  Minneapolis  and 
Duluth  would,  if  seaboard  rates  are  now 
relatively  adjusted  in  proper  proportion,  be 
accompanied  by  similar  reductions  on  the  Chi- 
cago or  Lake  Michigan  route.  On  the  other 
hand,  Minneapolis  has  natural  advantages  to 
which  she  is  entitled,  namely,  nearness  to  the 
wheat  fields  and  a large  outgoing  or  westward 
moving  business  which  must  entitle  her  to 
some  advantage  over  Duluth  in  these  par- 
ticulars. 

That  portion  of  the  complaint  in  this  case 
which  relates  to  the  flour  rate  from  Minneap- 
olis to  Duluth  and  adjacent  ports  having  thus 
been  disposed  of,  we  have  next  to  consider  the 
railroad  rates  for  the  transportation  of  wheat 
to  Duluth  and  Minneapolis,  respectively,  from 
points  west  of  those  cities;  and  in  this  connec- 
tion careful  consideration  must  be  given  to  the 
probable  effect  of  any  change  in  the  present 
adjustment  of  those  rates  upon  business  de- 
pendent on  interstate  rates  from  points  in  the 
Dakotas,  Minnesota,  Iowa  and  Wisconsin  to 
Milwaukee  and  Chicago. 

In  considering  the  rates  to  Duluth  and  Min- 
neapolis the  field  of  inquiry  and  the  jurisdic- 
tion of  the  Commission  is  further  limited  to 
territory  outside  the  state  of  Minnesota.  Both 
these  cities  being  in  that  state  the  Commission 
has  no  authority  over  rates  from  any  Minne- 
sota point  to  either  of  them,  if  the  shipment 
terminated  and  was  intended  to  terminate  at 
either  point.  The  evidence  does  not  enable  us 
to  determine  whether  any  and,  if  so,  what  por- 
tion of  the  wheat  shipped  from  points  in  Min- 
nesota west  of  Minneapolis  and  Duluth  is 
destined  in  its  movement  to  points  outside  the 
state,  but  the  scope  of  the  arguments  upon  the 
record,  and  the  record  itself,  favor  the  conclu- 
sion that  a very  large  portion  of  it  at  least,  is 
consigned  and  destined  to  Minneapolis  or  Du- 
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luth  for  manufacture  into  flour,  thus  being 
presumably  a local  shipment  and  the  rate  a 
domestic  rate. 

The  inquiry  is  then,  in  fact,  practically  lim- 
ited both  by  the  complaint  and  the  testimony 
to  rates  from  points  in  North  Dakota  and  in 
South  Dakota  to  Minneapolis  and  Duluth,  and 
to  the  effect  of  a change  in  those  rates  upon 
interstate  transportation  of  wheat  and  flour  to 
Lake  Michigan  ports. 

A vast  amount  of  testimony  has  been  sub- 
mitted in  this  case.  Much  of  it  relates  to  the 
reasonableness  of  the  rate  on  flour  from  Min- 
neapolis to  Duluth,  and  this  for  reasons  above 
given  may  be  left  out  of  consideration. 

An  immense  mass  of  figures  and  statements 
has  also  been  submitted,  giving  not  only  the 
distances  and  the  rates  on  wheat  by  various 
routes  and  from  various  places  to  Minneapolis 
and  Duluth,  but  also  in  great  detail,  (though 
with  considerable  conflict  between  complain- 
ant’s and  defendants’  testimony)  the  average 
receipts  and  the  average  cost  per  ton  per  mile 
on  all  freight  and  on  wheat  over  the  lines  of 
the  defendants,  and  over  lines  elsewhere. 

In  the  view  we  take  of  the  case,  it  is  not 
necessary  to  consider  all  these  details;  to  do  so 
it  is  believed  would  only  tend  to  confusion. 


A few  prominent  facts  stand  out  in  the 
record,  or  may  be  clearly  deduced  therefrom, 
which  in  our  judgment  afford  a solution  of  the 
questions  involved  ; and  their  significance  is 
not  materially  affected,  one  way  or  the  other, 
by  the  incidental  mass  of  details  from  which 
the  respective  disputants  seek  to  draw  variant 
conclusions. 

These  leading  facts,  a proper  understanding 
of  which  will  be  assisted  by  reference  to  the 
accompanying  map,  are  as  follows: 

The  line  between  the  two  Dakotas  and  Min- 
nesota, to  points  west  of  which  the  inquiry  is 
confined,  coming  southward  from  the  national 
boundary  line,  passes  just  east  of  Grand  Forks, 
Fargo  and  Wahpeton,  and  a few  miles  east  of 
Fairmount — all  in  North  Dakota,  Then  de- 
flecting, first  westward  and  then  eastward,  it 
passes  just  west  of  Brown’s  Valley  and  Orton- 
ville,  both  in  Minnesota.  And  from  Orton- 
ville,  or  a point  a little  west  thereof,  it  runs 
due  south,  passing  not  many  miles  east  of 
Sioux  Falls,  South  Dakota. 

The  following  table  shows  the  distances  and 
routes  to  Minneapolis  and  Duluth,  respective- 
ly, from  some  of  the  principal  points  in  the 
two  Dakotas  which  have  the  same  rates  to 
either  place: 


Fargo  via  Northern  Pacific  to  Duluth,  257  miles,  via  Great  Northern  to  Minneapolis,  231  miles. 
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Fargo  and  Casselton  are  points  of  junction  of 
the  Northern  Pacific  main  line  with  the  Great 
Northern,  and  Wahpeton  is  a junction  point 
of  the  Milnor  branch  of  the  Northern  Pacific 
with  the  Great  Northern.  These  junction 
points  and  all  points  west  of  them  on  the  main 
line  and  the  Milnor  branch  of  the  Northern 
Pacific,  are  nearer  to  Duluth  over  that  road 
than  over  the  Great  Northern  or  any  other 
line,  by  40  or  45  miles,  and  it  seems  proper, 
therefore,  that  the  rates  to  Duluth  should  in 
all  cases  be*fixed  by  the  Northern  Pacific.  On 
the  other  hand,  the  distance  from  Fargo  and 
Casselton  and  all  points  north  and  west  there- 
of is  less  via  the  Great  Northern  to  Minneapolis 
than  via  the  Northern  Pacific  to  Duluth  by 
about  20  miles,  or  from  7 to  8 per  cent  of  the 
4 Inter  S. 


distance  via  the  Northern  Pacific  (the  shortest 
line)  to  Duluth.  So  Wahpeton  and  points 
west  thereof,  as  far  as  Milnor  and  north  as  far 
as  the  main  line  of  the  Northern  Pacific,  are 
nearer  via  the  Great  Northern  to  Minneapolis, 
than  via  the  Northern  Pacific  to  Duluth  by 
about  23  miles,  or  about  10  per  cent  of  the 
distance  via  the  Northern  Pacific  (the  shortest 
line)  to  Duluth. 

Hankinson,  Rutland,  Ellendale,  Boynton 
and  Oakes  are  about  75  miles  nearer  to  Minne- 
apolis than  to  Duluth  by  the  shortest  practica- 
ble routes,  there  being  about  20  to  23  per  cent 
difference  in  favor  of  Minneapolis.  By  the 
route  actually  taken  from  Boynton  and  Oakes 
the  difference  is  much  greater  in  favor  of  Min- 
neapolis 
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Aberdeen  is  about  88.5  miles  nearer  to  Min- 
neapolis than  to  Duluth  by  the  shortest  routes, 
or  nearly  25  per  cent  in  favor  of  Minneapolis. 

Andover  is  about  106  miles  nearer  to  Minne- 
apolis than  to  Dulutli  by  the  nearest  practica- 
ble route,  or  about  30  per  cent  in  favor  of 
Minneapolis.  By  the  routes  actually  taken 
from  Andover  the  difference  is  greater  in  favor 
of  Minneapolis. 

Redfield,  Doland  and  Elrod  are  about  101 
miles  nearer  to  Minneapolis  than  to  Duluth  by 
the  shortest  practicable  routes,  or  about  27  per 
cent  in  favor  of  Minneapolis.  By  the  routes 
actually  taken  from  Redfield,  Doland  and  El- 
rod, the  difference  in  favor  of  Minneapolis  is 
greater  than  this. 

From  Huron,  Watertown,  Sioux  Falls  and 
other  points  in  South  Dakota,  Minneapolis  has 
rates  on  wheat  less  than  the  rates  to  Duluth  by 
from  2 to  5 cents  per  hundred,  but  complain- 
ant contends  that  this  differential  is  not  suffi- 
ciently great.  The  difference  in  distance  from 
these  points  to  Duluth  and  to  Minneapolis  is 
on  an  average  about  25  per  cent  in  favor  of 
Minneapolis  by  the  nearest  practicable  routes, 
and  is  more  than  this  by  the  routes  actually 
used  from  most  of  these  points. 

Edgley,  the  terminus  of  one  of  the  Northern 
Pacific  branch  lines,  is  very  near  to  Boynton  on 
the  “ Soo,”  though  these  lines  do  not  actually 
intersect  at  either  place.  Oakes,  the  terminus 
of  another  Northern  Pacific  branch  line,  is  also 
on  the  “ Soo,”  and  La  Moure  at  the  intersection 
of  the  Oakes  and  Edgley  branches  is  only  some 
20  miles  from  Oakes  and  the  same  distance 
from  Edgley.  So  that  wheat  might  be  routed 
from  either  Edgley  or  La  Moure  over  the 
Northern  Pacific  to  Oakes  and  thence  over  the 
“ Soo”  to  Minneapolis  ; and  the  distance  from 
either  place  by  this  route  to  Minneapolis  would 
be  less  by  more  than  60  miles  than  the  distance 
via  the  Northern  Pacific  to  Duluth.  Treating 
Edgley  and  Boynton  as  practically  one  place, 
as  for  the  purposes  of  rate  making  they  are, 
Edgley  is  nearer  by  60  miles  to  Minneapolis 
over  the  “ Soo”  than  it  is  to  Duluth  over  the 
Northern  Pacific.  And  from  Oakes,  which  is 
a point  of  actual  intersection,  the  distance  is 
less  by  about  90  miles  to  Minneapolis  over  the 
“ Soo”  than  it  is  to  Duluth  over  the  Northern 
Pacific.  Edgley.  Oakes  and  La  Moure  are 
then  on  an  average  nearer  to  Minneapolis  than 
to  Duluth  over  the  nearest  practicable  routes 
by  about  70  miles,  or  20  per  cent  of  the  dis- 
tance to  Duluth,  over  the  Northern  Pacific. 

Jamestown  is  about  the  same  distance  from 
Minneapolis  by  the  line  of  the  Northern  Paci- 
fic alone,  or  by  the  lines  of  the  Northern  Pacific 
and  the  “ Soo”  via  Oakes,  as  it  is  from  Duluth 
via  the  Northern  Pacific. 

Davenport,  the  point  of  intersection  of  the 
Edgley  branch  of  the  Northern  Pacific  with 
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the  Great  Northern,  is  about  33  miles  nearer 
to  Minneapolis  by  the  Great  Northern  than  to 
Duluth  by  the  Northern  Pacific,  and  this  is 
about  12  per  cent  of  the  distance  to  Duluth. 

Where  reference  is  made  in  this  statement 
to  the  “ nearest  practicable  routes  ” it  is  meant 
that  the  initial  road  connects  at  some  point 
between  the  point  of  origin  of  the  freight  and 
its  final  destination,  with  some  other  road 
over  which  the  shipment  might  be  made, 
though  in  fact  it  may  actually  go  by  a longer 
route.  Thus  from  Boynton  and  Oakes,  the 
actual  routing  of  wheat  consigned  to  Duluth 
is  over  the  “Soo”  road  to  Minneapolis  and 
thence  by  another  road  to  Duluth.  But  the 
same  shipment  might  be  transferred  from  the 
“ Soo  ” to  the  Great  Northern  at  Hankinson, 
and  go  via  the  last  named  jroad  through  St. 
Cloud  to  Duluth,  thus  saving  a very  consid- 
erable distance  in  the  haul.  So  from  Andover 
to  Duluth  the  actual  routing  is  probably  by 
the  St.  Paul  road  to  Minneapolis  and  thence 
by  the  Duluth  road  to  Duluth.  But  the  rout- 
ing might  be  northward  over  a branch  of  the 
St.  Paul  road  to  its  intersection  with  the  Great 
Northern  and  thence  over  the  last  named  line 
via  St.  Cloud  to  Duluth,  thus  effecting  a con- 
siderable saving  in  distance.  From  Redfield, 
Doland  and  Elrod,  while  the  actual  routing  is 
probably  over  either  the  St.  Paul,  or  the 
Northwestern,  through  Minneapolis  and 
Thence  to  Duluth,  a great  saving  in  distance 
might  be  gained  by  routing  over  the  North- 
western to  Watertown,  and  then  over  the 
Great  Northern  via  St.  Cloud  to  Duluth. 

The  difference  in  distance  from  most  of 
these  places  to  Minneapolis  and  to  Duluth  re- 
spectively, is  much  more  by  the  routes  actually 
taken,  than  by  the  nearest  practicable  routes. 
Therefore  no  injustice  can  be  done  either  the 
carriers  or  the  commercial  interests  of  Duluth,, 
by  taking  the  nearest  practicable  routes  as  a 
basis  of  comparison  of  railroad  rates  to  the 
two  cities. 

The  railroads  which  serve  this  territorj7  in 
the  two  Dakotas  and  transport  their  wheat 
product  to  Minneapolis  and  Duluth  are, 

1st.  The  Northern  Pacific,  the  main  line  of 
which  from  Fargo  extends  westward  through 
Casselton  and  Jamestown , and  a branch  of 
which  extends  south  westward  through  Daven- 
port and  La  Moure  to  Edgley,  With  another 
branch  from  Carrington,  a point  north  of  the 
main  line  running  southeasterly  through 
Jamestown  and  La  Moure  to  Oakes.  An- 
other branch  of  the  Northern  Pacific  leaving 
the  main  line  at  Wadena  passes  westerly 
through  Wahpeton  to  Milnor.  A.11  points  on 
the  main  line  and  the  above  mentioned 
branches  of  the  Northern  Pacific  are  practi- 
cally the  same  distance  from  Minneapolis  as 
from  Duluth  by  the  Northern  Pacific  road . 
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Staples  is  the  point  of  divergence  on  that  road 
of  freight  consigned  to  Minneapolis  from  that 
consigned  to  Duluth. 

2d.  The  Great  Northern,  the  northwestern 
branches  of  which  intersect  the  main  line  of 
the  Northern  Pacific  at  Fargo  and  Casselton, 
and  intersect  the  Edgley  and  Milnor  branches 
of  the  Northern  Pacific  at  Davenport  and 
Walipeton  respectively.  The  Great  Northern 
also  has  a line  extending  from  Ellendale  east- 
ward through  Rutland  and  Hankinson,  the 
last  named  place  being  a point  of  junction  with 
the  “ Soo”  road;  and  it  has  a branch  running 
Southwesterly  from  Rutland  to  Aberdeen. 
Other  branches  of  the  Great  Northern  extend 
northwestward  from  Sioux  Falls  and  from 
Huron  through  Watertown. 

3d.  The  St.  Paul  Company,  which  has  a 
direct  line  from  Aberdeen  eastward  through 
Andover,  Milbank  aud  Orton  ville  to  Minne- 
apolis, with  a branch  northward  from  Aber- 
deen through  Ellendale  to  Edgley;  a branch 
south  from  Aberdeen  to  Redfield;  a branch 
northward  from  Andover  to  Harlem,  intersect- 
ing the  Great  Northern  and  the  “ Soo”  roads; 
a branch  southward  from  Andover  through 
Elrod,  intersecting  the  Northwestern  and  the 
Great  Northern;  a branch  from  Sissetou  to 
Milbank;  and  a branch  southward  from  Fargo, 
through  Wahpeton  and  Fairmount  to  Orton- 
ville. 

4th.  The  “Soo”  line,  extending  eastward 
from  Boynton  through  Oakes  and  Rutland. 

5th.  The  Northwestern,  which  extends  east- 
ward from  Redfield  through  Doland,  Elrod 
and  Watertown  to  a connection  with  the 
Omaha  road,  by  which  it  reaches  Minneapolis 
and  Duluth.  The  Northwestern  has  a branch 
extending  northward  from  Redfield  through 
Aberdeen  to  Oakes,  intersecting  the  St.  Paul, 
the  Great  Northern  and  the  “Soo”  It  has 
another  branch  Extending  northward  from 
Doland  to  Groton  a point  on  the  St.  Paul  road 
‘between  Aberdeen  and  Andover. 

6th.  The  Omaha  road,  which  extends  from 
Sioux  Falls  northeastward  to  Minneapolis  and 
Duluth. 

The  Northern  Pacific  and  the  Omaha  reach 
both  Minneapolis  and  Duluth  with  their  own 
lines. 

The  Great  Northern  reaches  Minneapolis 
with  its  own  line,  but  going  to  Duluth  it  uses 
the  line  of  the  Eastern  of  Minnesota  from 
Hinckley  to  Duluth. 

The  “Soo”  and  the  St.  Paul  reach  Minne- 
apolis with  their  owTn  lines,  but  to  reach  Du- 
luth they  have  to  use  other  lines  connecting 
those  cities. 

The  Northwestern  road  reaches  neither  Min- 
neapolis or  Duluth  with  its  own  line,  but  uses 
the  Omaha  from  St.  Peter  to  both  places. 

The  lines  connecting  Minneapolis  & Duluth 
are,  first  the  Duluth,  second  the  Omaha,  and 
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third  the  Great  Northern  and  Eastern  of  Min- 
nesota, working  jointly  by  way  of  Milaca  and 
Hinckley.  The  Northern  Pacific  line  between 
Minneapolis  and  Duluth  is  too  circuitous  for 
practical  use,  compared  with  the  others. 

Upon  the  theory  that  the  shortest  line  should 
make  the  rate,  and  that  there  should  be 
a differential  in  favor  of  Minneapolis,  pro- 
portioned to  its  shorter  distance,  the  rate  to 
Minneapolis  over  the  Great  Northern  and  the 
St.  Paul  roads  from  points  of  intersection  with 
the  main  line  of  the  Northern  Pacific,  and 
points  north  thereof  should  be  from  7 to  8 per 
cent  less  than  the  the  rates  to  Duluth;  or  15 
cents  to  Minneapolis  while  the  rate  to  Duluth 
is  16  cents;  and  the  rate  to  Minneapolis  over 
the  Great  Northern  and  the  St.  Paul  from  their 
point  of  intersection  at  Wahpeton,  and  points 
north  thereof  as  far  as  the  main  line  of  the 
Northern  Pacific,  should  be  about  10  per 
cent  less  than  the  rates  to  Duluth,  or  1434 
cents  to  Minneapolis  while  it  is  16  cents  to 
Duluth. 

On  the  same  theory,  Edgley,  Boynton, Oakes 
and  Ellendale,  and  points  on  the  Northern 
Pacific,  the  “Soo”  and  the  Great  Northern 
lines  in  the  vicinity  of  those  places,  should 
have  a rate  to  Minneapolis  about  $0  per  cent 
less  than  the  rate  to  Duluth,  or  16  cents  to  Min- 
neapolis while  the  rate  to  Duluth  is  20  cents. 
From  Rutland  and  points  east  thereof  on  the 
Great  Northern, and  from  stations  on  the  “Soo” 
immediately  north,  the  rates,  if  adjusted  upon 
the  difference  in  distance  to  < Minneapolis  and 
Duluth  respectively,  by  the  lines  of  the  Great 
Northern  and  the  “Soo,”  should  be  about  25 
per  cent  less  to  Minneapolis  ;than  to  Duluth. 
But  this  differential  should  be  reduced  by  the 
consideration  that  the  Milnor  branch  of  the 
Northern  Pacific  runs  nearly  parallel  to  and  at 
no  great  distance  from  the  “Soo”  and  the  Great 
Northern  from  Milnor  eastward  to  the  state 
line,  and  furnishes  a route  from  the  interven- 
ing territory  to  Duluth,  considerably  nearer 
than  the  route  via  the  Great  Northern  toDuluth . 
Where  the  rate  to  Duluth  is  19,  15  would  be 
about  right  to  Minneapolis  from  Rutland  and 
the  proportion  of  16  to  14£  from  Hankinson. 
On  the  same  theory  of  proportioning  rates  ac- 
cording to  distance  by  the  nearest  practicable 
routes,  all  points  in  the  two  Dakotas  lying 
south  of  that  branch  of  the  Great  Northern 
road  which  extends  from  Ellendale  eastward 
through  Rutland  and  Hankinson,  should  have 
a rate  to  Minneapolis  less  by  from  25  to  33  per- 
cent than  the  rate  to  Duluth. 

In  no  case,  upon  this  theory,  should  the 
differential  in  favor  of  Minneapolis  from  points 
in  the  Dakotas  south  of  the  said  branch  line 
be  less  than  5 cents  per  hundred  while  the  rate 
to  Duluth  is  as  much  as  20  cents  per  hundred 
from  the  same  points. 

Assuming  that  the  rates  to  Duluth  remain  as 
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they  were  fixed  from  the  various  points  which 
have  been  named  above  at  the  time  of  the 


hearing  in  this  case,  a re-adjustment  of  the 
rates  to  Minneapolis  upon  this  theory  would 
give  rates  to  those  two  cities  as  follows: 

Rates  from.  To  Duluth.  To  Minneapolis. 


Fargo, 
Casselton, 
Davenport, 
Wahpeton, 
Milnor, 
Hankinson, 
Rutland, 
Harlem,  j 
Edgley,  | 
La  Moure,  ! 
Boynton,  f 
Oakes,  | 
Ellendale,  j 
Aberdeen,  I 
Andover,  | 
Groton,  ! 
Redfield,  * 
Dolan  d, 
Elrod, 


16 

m 

17  i 
16 
19 
16 
19 


20 


20 


15 

164 

154 

144 

17 

1 44 

15 


16 


15 


Woolsey,  j 
Huron, 

Lake  Preston,  | 

Watertown, 

Sisseton,  Duluth  5 cents  more  than 

Woonsocket,  | Minneapolis. 

Vilas, 

Madison, 

Sioux  Falls,  J 

Jamestown,  20  20 


Since  the  hearing  in  this  case,  the  rates  from 
Fargo,  Casselton,  Davenport  and  Wahpeton, 
have  been  reduced  to  the  extent  of  one-half  a 


cent  per  hundred  pounds.  This  is  so  slight  a 
reduction,  that  upon  the  theory  here  advanced 
the  differential  in  favor  of  Minneapolis  should 
still  be  as  above  suggested.  That  is  the  rates 
to  Duluth  from  the  points  above  named  being, 
respectively,  15£,  17,  17  and  16  cents  per  hun- 
dred pounds,  the  rates  from  the  same  points  to 
Minneapolis  should  be  respectively  14L  16,  15 
and  13  cents  per  hundred. 

The  rate  on  flour  from  Duluth  or  other  lake 
Superior  ports  via  lake  to  Buffalo  and  thence 
to  New  York  varies  from  174  cents  to  224 
cents  per  hundred  during  the  season  of  open 
lake  navigation.  The  rate  on  flour  from  Min- 
neapolis to  Duluth  is  74  cents  per  hundred:  on 
wheat  5 cents  per  hundred.  The  rate  on  flour 
from  Chicago,  Milwaukee  or  other  Lake  Mich- 
igan ports  via  lake  to  Buffalo  and  thence  to 
New  York  varies  from  15  to  20  cents  per  hun- 
dred, being  always  24  cents  less  than  the  rate 
from  Duluth.  The  rate  on  flour  destined  from 
Minneapolis  via  Lake  Michigan  ports  by  water 
to  Buffalo  and  thence  to  points  east  is  10  cents 
per  hundred  from  Minneapolis  to  such  lake 
ports  during  the  season  of  open  navigation. 

The  rates  on  flour  from  Minneapolis  to  east- 
ern and  export,  markets  are  thus  seen  to  be  the 
same  at  any  time  during  open  navigation,  by 
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way  either  of  s Duluth  or  of  Milwaukee,  Chi- 
cago, or  other  Lake  Michigan  ports:  for  ex- 
ample, Gladstone  or  Duluth  millers,  being  on 
the  lakes,  have  during  open  navigation  the  ad- 
vantage of  Minneapolis  millers  in  rates  to  east- 
ern and  export  markets  to  the  extent  of  the 
railroad  charge  for  transporting  flour  from 
Minneapolis  to  Duluth,  which  is  74  cents  per 
hundred  or  15  cents  per  barrel.  This  advan- 
tage applies  principally  when  flour  is  shipped 
by  lake;  that  is,  during  about  six  months  of 
the  year.  During  closed  navigation,  when 
Duluth  and  Minneapolis  send  their  flour  east 
all-rail  via  Chicago,  the  rate  to  Chicago  and 
thence  east  is  the  same  from  both  places. 
But  there  is  a route  from  Duluth  via  the  Cana- 
dian Pacific  over  which  the  rate  is  2 cents  less 
than  via  Chicago.  In  using  this  Canadian 
Pacific  route,  Minneapolis,  even  during  the 
season  of  closed  navigation,  still  has  the  disad- 
vantage of  the  74  cents  per  hundred  as  com- 
pared with  Duluth.  The  bulk  of  the  flour, 
however,  goes  during  open  navigation,  taking 
the  lake  routes,  and  from  Minneapolis  goes  via 
Duluth  or  Gladstone, — very  little  by  Milwau- 
kee and  Chicago. 

From  Duluth  to  New  York  by  lakes  and 
Buffalo  is  1414  miles,  from  Minneapolis  to 
New  York  by  Gladstone,  lakes  and  Buffalo, 
the  shortest  lake  route  is  1478  miles. 

The  daily  capacity  of  the  Minneapolis  mills 
is  about  40,000  barrels;  the  average  daily  out- 
put is  less  than  this  by  several  thousand  bar- 
rels. The  daily  capacity  of  the  Duluth  mills 
is  about  6,000  barrels  and  is  being  rapidly  in- 
creased. The  annual  aggregate  output  of  the 
mills  at  other  points  on  the  St.  Paul  line  alone 
is  as  much  as  the  output  of  the  Minneapolis 
mills.  The  Minneapolis  millers  have  the  ad- 
vantage over  those  of  Duluth  in  the  matter  of 
cost  of  power,  water  power  being  principally 
used  at  Minneapolis  and  steam  exclusively  at 
Duluth.  Duluth  has  the  advantage  of  Minne- 
apolis in  the  lesser  cost  and  capitalization  of 
plant  in  proportion  to  production  or  capacity. 

The  rates  from  the  wheat  fields  to  Minneap- 
olis are  usually  so  adjusted  that  the  wheat  rate 
to  Minneapolis  plus  the  flour  rate  from  Minne 
apolis  to  Lake  Michigan  ports,  Chicago,  Mil- 
waukee, Gladstone,  is  the  same  as  the  wheat 
rate  from  the  fields  direct  to  those  ports.  From 
Minneapolis  to  those  ports  the  flour  rate  is  10 
cents  per  hundred.  This  is  done  apparently 
to  keep  Minneapolis  on  a parity  with  milling 
points  on  Lake  Michigan  of  which  Milwaukee 
is  the  chief. 

Milling  points  in  Central  and  Southern  Min 
nesota  and  Wisconsin  are  kept  on  a parit}T  with 
Minneapolis  and  Milwaukee  by  giving  them 
the  privilege  of  ‘‘milling  in  transit.”  That  is, 
the  millers  at  points  intermediate  between  the 
wheat  fields  and  Lake  Michigan,  on  receipt  of 
wheat  at  their  mills  pay  the  full  rate  through 
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to  the  lake,  and  are  then  allowed  to  forward 
the  product  (flour),  to  the  lake  without  further 
charge. 

While  the  millers  of  Minneapolis,  Milwaukee 
and  Central  and  Southern  Minnesota  and  Wis- 
consin are  thus  on  a parity  as  regards  rates, 
Duluth  has  from  a considerable  territory  much 
the  advantage  of  any  of  them.  This  advantage 
is  chiefly  over  Minneapolis,  but  it  applies 
against  Milwaukee  and  the  country  mills  as 
well,  in  all  cases  where  the  wheat  rates  to  Du- 
luth are  as  low  as  to  Minneapolis. 

Minneapolis  is  a great  wheat  market  as  well 
as  a great  milling  centre,  and  much  of  the 
wheat  converted  into  flour  by  the  Milwaukee 
and  country  millers  is  purchased  by  them  in 
Minneapolis. 

A reduction  of  the  wheat  rate  to  Minneapo- 
lis should,  if  the  parity  between  millers  at  that 
city,  Milwaukee  and  interior  points  is  to  be 
preserved,  be  followed  by  a corresponding  re- 
duction in  the  rate  from  the  same  points  to 
Lake  Michigan  ports,  and  in  the  transit  rate 
to  interior  mills. 

The  tonnage  going  west  over  the  various  de- 
fendant roads  from  Minneapolis  is  usually 
much  greater  in  amount  and  also  of  a higher 
class,  and  will  therefore  bear  a much  higher 
freight  charge,  than  that  going  west  from  Du- 
luth. More  back  loading  of  wheat  cars  with 
profitable  freight  can  be  had  from  Minneapo- 
lis than  from  Duluth. 

The  St.  Paul  road  pays  the  Duluth  road  for 
taking  from  Minneapolis  to  Duluth,  wheat 
consigned  over  its  line  to  Duluth  about  4 to  5 
cents  per  hundred.  Similar  payments  are 
made  by  other  roads  reaching  only  to  Minneap- 
olis, but  billing  to  Duluth.  Before  the  Great 
Northern  road  was  built  there  was  no  direct 
rate  to  Duluth.  The  charge  to  Duluth  was 
simply  that  to  Minneapolis  with  the  local 
thence  to  Duluth  added. 

The  general  prosperity  of  Minneapolis  is 
largely  dependent  on  the  prosperity  of  the 
milling  interests  of  the  city.  The  lumber  and 
milling  interests,  both  of  which  are  very  great 
are  especially  helpful  to  each  other.  Cars  com- 
ing in  from  the  west  with  wheat  are  largely 
loaded  back  with  lumber,  and  the  lumber  is 
often  paid  for  by  elevator  receipts  for  wheat, 
or  drafts  on  millers  who  have  purchased  wheat. 
The  general  jobbing  trade  of  the  city,  notably 
in  the  line  of  agricultural  implements,  is  also 
largely  influenced  by  the  volume  of  the  wheat 
and  flour  trade. 

It  can  hardly  be  doubted,  in  view  of  the 
testimony,  that  under  the  present  adjustment 
of  rates  on  wheat  the  milling  interests  of  Min- 
neapolis, and  with  them  its  general  prosperity, 
and  possibly  its  population,  must  decline.  So 
far  as  such  a result  would  be  attributable 
solely  to  the  greater  natural  advantages  of 
Duluth  as  a point  for  manufacture  and  ship- 
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ment  of  flour,  nothing  perhaps  could  properly 
be  done  to  avert  it.  Duluth  is  nearer  to  the 
markets  than  Minneapolis,  and  to  this  extent 
its  advantages  can  not  and  ought  not  to  be 
denied  or  taken  from  it.  But  on  the  other 
hand  Minneapolis  is  nearer  to  the  wheat  fields 
than  Duluth  and  to  this  extent  it  is  entitled 
to  the  advantage  over  Duluth  which  on  that 
account  should  naturally  belong  to  it.  This 
natural  advantage  is  denied  to  Minneapolis  in 
the  present  adjustment  of  railroad  rates,  as  be- 
tween it  and  Duluth,  from  the  wheat  fields. 

As  a general  proposition  it  is  conceded  that 
the  shortest  line  should  fix  the  rate,  and  sev- 
eral railway  experts  have  testified  in  this  case"' 
that  the  rates  to  Minneapolis  and  Duluth  should 
be  adjusted  according  to  mileage,  taking  the 
shortest  route  to  each  place  as  the  basis  of 
comparison.  As  a general  rule  it  is  probably 
true  that  rates  should  not  be  proportioned 
strictly  to  mileage,  the  more  distankpoint  should 
usually  have  a greater  actual  4^te,  but  a less 
proportionate  or  ton  mile  rate  than  the  nearer 
point.  This  is  due  largely  to  the  fact  that  the 
terminal  expenses  which  do  not  vary  with  dis- 
tance constitute  a considerable  part  of  the  en- 
tire charge  in  either  case  and  operate  to  reduce 
ton  mile  rates  on  the  longer  haul. 

But  this  consideration  in  the  present  case 
seems  to  be  fully  balanced,  perhaps  more 
than  balanced,  by  the  fact  that  back  loading , 
which  is  also  a powerful  element  in  the  estab- 
lishment of  rates,  is  so  much  more  certain,  and 
the  west  bound  traffic  so  much  more  profita- 
ble, from  Minneapolis  than  from  Duluth. 

While  it  is  true  that  from  points  on  the  main 
line  and  the  Edgley  and  Milnor  branches  of 
Northern  Pacific,  Duluth  and  Minneapolis  are 
equidistant  by  that  line,  yet  these  points  are 
accessible  to  Minneapolis  by  routes  composed 
in  part  of  other  roads  which  are  decidedly 
shorter  than  the  route  via  the  Northern  Pacific 
alone,  and  we  are  clearly  of  opinion  that 
Minneapolis  should  have  a differential  in  the 
wheat  rate  from  the  territory  in  dispute  pro- 
portioned to  its  lesser  distance  as  compared 
with  the  distance  to  Duluth  by  the  nearest 
practicable  routes  in  either  case. 

Should  this  principle  be  varied  by  the  fact 
that  from  some  points  in  this  territory  there  is 
one  road  over  the  lines  of  which  the  distances 
to  Duluth  and  Minneapolis  are  the  same?  It 
does  not  seem  necessary  to  decide  this  question. 
Certainly  that  road  (the  Northern  Pacific)  could 
not  be  held  to  discriminate  against  Duluth,  by 
charging  a greater  rate  to  it  than  to  Minneap- 
olis from  points  having  a much  shorter  line  to 
the  latter  place.  The  Northern  Pacific  can 
therefore  meet  the  lower  rate  to  Minneapolis, 
which  the  equities  of  the  situation  plainly 
demand  of  the  other  lines,  without  lowering 
its  rates  to  Duluth. 

One  other  step  the  Northern  Pacific  might. 
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possibly  take,  and  that  is  to  bring  down  its 
rates  to  Duluth  to  the  level  of  the  reduced 
rates  ordered  over  the  other  lines  to  Minneapo- 
lis. Should  it  do  so  the  other  lines  would 
either  immediately  have  to  reduce  their  Min- 
neapolis rates  again,  or  go  out  of  the  Duluth 
business  from  points  accessible  to  the  North- 
ern Pacific.  They  would  probably  adopt  the 
former  alternative  and  thus  frustrate  any  ad- 
vantage the  Northern  Pacific  might  seek  to 
derive  by  inaugurating  the  original  reduction 
to  Duluth.  The  result  of  any  such  proceed- 
ing would  manifestly  be  highly  injurious  to  all 
the  roads,  aDd  it  can  hardly  be  supposed  that 
the  Northern  Pacific  will  undertake  it.  At  all 
events,  the  anticipation  of  such  a course  on  its 
part  should  not  prevent  an  effort  on  the  part  of 
the  Commission  to  abolish  the  discrimination 
which  Minneapolis  now  suffers  at  the  hands  of 
other  lines.  It  is  believed  that  the  readjust- 
ment of  rates  about  to  be  ordered  will  still 
leave  Duluth  an  advantage  in  rates  over  Min- 
neapolis, considering  tbe  additional  price  the 
latter  must  pay  to  get  its  flour  to  Duluth,  and 
from  all  points  on  and  naturally  tributary  to 
the  Northern  Pacific  and  its  branches,  the  ad- 
vantage of  Duluth  will  be  very  decided,  secur- 
ing apparently  its  full  share  of  the  business  to 
the  Northern  Pacific.  We  are  of  opinion  that 


while  the  rates  to  Duluth  remain  as  they  now 
are,  the  rates  via  the  St.  Paul,  the  “Soo,”  the 
Great  Northern,  the  Northwestern,  and  the 
Omaha  roads  should  be  adjusted  as  follows: 
From  and  including  Fargo,  Casselton  and 
Sidney  and  points  north  of  them,  the  rates 
should  be  1 cent  per  hundred  less  to  Min  neap 
olis  than  to  Duluth.  From  and  including 
Wahpeton  and  points  north  as  far  as  the  main 
line  of  the  Northern  Pacific  and  south  to  Fair- 
mount  the  rates  to  Minneapolis  should  be  14 
cents  per  hundred  less  than  to  Duluth.  From 
and  including  Fairmount  and  all  points  west 
thereof  ou  the  “ Soo”  and  the  Great  Northern 
lines,  including  Harlem  and  Edgley,  the  dif- 
ferential in  favor  of  Minneapolis  should  be  not 
less  than  2 cents,  and  as  much  more  as  may  be 
necessary  to  reduce  the  maximum  rate  to 
Minneapolis  from  any  point  to  16  cents  per 
hundred,  and  from  Rutland  and  points  east 
thereof  to  not  exceeding  15  cents  per  100. 
From  all  points  in  the  two  Dakotas  south 
of  lines  extending  eastward  from  Ellendale 
through  Rutland,  Hankinson  and  Fairmount. 
.(and  cast  of  the  Fargo  branch  of  the  St.  Paul 
road)  there  should  be  a differential  in  favor  of 
Minneapolis  at  not  less  than  5 cents  per  hun- 
i dred. 
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1.  The  burning  of  cotton  while  await- 
ing compression  as  provided  by  a bill 
of  lading,  in  a compress  not  owned  or  oper- 
ated by  the  carrier,  is  within  a clause  in  the  bill 
exempting  the  carrier  from  loss  by  fire  while  the 
property  is  on  deposit  in  place  of  transshipment 
or  depots  or  landings  or  at  points  of  delivery. 

2.  A shipment  is  not  within  the  provis- 


Note. — Shipments  within  a state  as  part  of  inter- 
state or  foreign  transportation. 

The  general  doctrine  that  an  agency  in  transpor- 
tation which  is  entirely  within  the  limits  of  a state 
may  be  regarded  as  engaged  in  interstate  or  for- 
eign commerce  has  been  long  established.  Thus  a 
steamer  running  entirely  within  the  limits  of  a 
state  is  an  instrument  of  interstate  commerce 
when  engaged  in  receiving  and  transportinggoods 
in  the  course  of  transportation  from  one  state  to 
another.  The  Daniel  Ball  v.  United  States,  77  U. 
S.  10  Wall.  557, 19  L.  ed.  999. 

So  any  railroad  which  forms  a part  of  or  consti- 
tutes a link  in  a through  line  extending  into  sev- 
eral states  is  engaged  in  interstate  commerce  90  far 
as  it  transports  goods  bound  from  one  state  to 
another.  Norfolk  & W.  R.  Co.  v.  Pennsylvania,  136 
U.  S.  114,  34  L.  ed.  394. 

And  vessels  engaged  in  towing  or  lightering  in 
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ions  of  a statute  'forbidding  carriers 
within  the  state  to  limit  their  common- 
law  liability  where  the  contract  provides  for 
the  carrying  of  the  goods  to  a foreign  port  by 
means  of  the  carrier’s  own  line,  its  connecting- 
lines  in  another  state,  and  an  ocean  steamship 
company. 

3.  A statute  forbidding  common  car 


aid  of  vessels  which  are  engaged  in  foreign  or  in- 
terstate trade  and  commerce  are  themselves  to  be 
regarded  as  engaged  in  such  commerce.  Moran  v. 
New  Orleans,  112  U.  S.  69,  28  L.  ed.  653;  Sinnot  v. 
Davenport,  63  U.  S.  22  How.  227,  16  L.  ed.  243;  Fos- 
ter v.  Davenport,  63  U.  S.  22  How.  244, 16  L.  ed.  248; 
Harmon  v.  Chicago  (111.)  34  Am.  & Eng.  Corp.  Cas. 
149. 

While  the  above  cases  do  not  directly  decide  any 
question  of  shipments  but  questions  as  to  license, 
taxation  or  other  control  and  regulation  of  the 
agencies  of  commerce,  they  involve  questions  as  to 
the  nature  of  transportation  within  a state  when  it 
is  only  a part  of  transportation  beyond  the  limits 
of  the  state. 

So  the  regulation  of  charges  for  transportation 
within  a state  by  a railroad  which  is  only  a part  of 
a through  transportation  between  states  is  beyond 
the  power  of  the  state.  Wabash,  St.  L.  & P.  R.  Co. 
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riers  within  the  state,  on  land  or  in  boats 
or  vessels  on  the  waters  entirely  within  the  body 
of  the  state,  to  limit  or  restrict  their  liability  as 
it  exists  at  common  law,  applies  to  shipments 
purely  domestic  beginning  and  ending  in  the 
state. 

4.  A clause  limiting  the  liability  of  a 
railway  company  to  its  own  line  which 

is  wholly  within  the  state  will  not  convert  into  a 
domestic  bill  of  lading  an  instrument  which  pur- 
ports on  its  face  to  be  a through  bill  of  lading  to 
a foreign  port,  providing  for  the  transportation 
of  the  goods  to  their  foreign  destination  and  fix- 
ing the  through  rate  of  freight. 

5.  A written  notification  to  the  con- 
signor by  a carrier’s  freight  claim 
agent  of  the  destruction  of  property 

received  for  transportation  is  not  admissible 


against  the  carrier  to  prove  the  loss  of  the  prop- 
erty until  it  is  shown  to  have  been  made  in  dis- 
charge of  the  agent’s  duties  or  within  the  scope 
of  his  powers  and  while  the  obligation  of  the 
carrier  with  reference  to  the  property  yet  con- 
tinued. 

6.  That  a witness  did  not  see  the  fire 
will  not  preclude  his  testifying  that  it 
consumed  certain  property  where  he  states  that 
he  knows  of  his  own  knowledge  that  it  did  so. 
To  exclude  the  evidence  it  must  appear  that  his 
knowledge  was  founded  so  entirely  on  hearsay 
as  to  be  inadmissible. 

7.  Evidence  of  the  value  of  an  entire 
lot  of  cotton,  while  not  sufficient  to  prove  the 
value  of  a portion  of  it,  in  the  absence  of  facts 
showing  the  average  weight,  value,  and  quality, 
is  admissible  as  tending  to  show  such  value. 


Decided  March  22 , 1892. 


A PPEAL  by  defendant  from  a judgment  of 
ll  the  District  Court  for  Dallas  County  in 
favor  of  plain  tiffs  in  an  action  brought  to  re- 
cover the  value  of  certain  cotton  burned  while 
alleged  to  have  been  in  defendant’s  possession 
for  transportation.  Reversed. 

The  facts  are  stated  in  the  commissioner’s 
opinion. 

Messrs.  Leake,  Shepard  & Miller,  for 

appellees: 

The  bill  of  lading,  though  nominally  a 
through  bill  of  foreign  shipment,  is  in  reality 
domestic,  because,  by  its  terms,  the  liability  of 
the  railway  company  is  limited  to  its  own  line 
and  ends  with  the  delivery  of  the  cotton  to  the 
steamship  company  at  Galveston,  within  the 
limits  of  the  state  of  Texas  where  its  bill  of 
lading  was  to  be  taken  up  and  another  given 
by  the  steamship  company  whose  liability  then 
attached.  This  contract  limiting  its  liability 
to  its  own  lines  entirely  within  the  state  of 
Texas,  being  one  permitted  by  the  laws  of  said 
state  (see  Gulf,  C.  & 8.  F.  R.  Co.  v.  Baird, 
75  Tex.  256),  notwithstanding  the  guaranty  of 
fixed  through  rate  and  delivery  as  specified  in 
the  bill  of  lading,  said  bill  of  lading  is  strictly 
local  and  domestic— one  wholly  to  be  per- 
ormed  within  the  state  in  so  far  as  the  Mis- 
souri Pacific  Railway  Company  is  concerned. 


Heisermann  v.  Burlington,  C.  R.  & N.  R.  Co. 
63  Iowa,  732;  Stone  v.  Farmers  Loan  & T.Co 
116  U.  8.  333,  29  L.  ed.  645. 

The  law  is  a regulation  of  the  contract  mere- 
ly, and  is  controlled  by  the  law  of  the  place 
where  made. 

Liverpool  & G.  W.  Steam  Co.  v.  Phenix  Ins. 
Co.  129  U.  S.  397,  32  L.  ed.  788;  Pennsylvania 
Co.  v.  Fairchild,  69  111.  260;  Talbott  v.  Mer- 
chants Despatch  Transp.  Co.  41  Iowa,  247,  20 
Am.  Rep.  589;  Hale  v.  New  Jersey  Steam  Nav.  ■ 
Co.  15  Conn.  539,  39  Am.  Dec.  398;  Arayo  v. 
Cur  veil,  1 La.  528;  Ryan  v.  Missouri,  K.  & T. 
R.  Co.  65  Tex.  13,  57  Am.  Rcd.  589;  Cantu  v. 
Bennett,  39  Tex.  303. 

The  statute  of  Texas  is  within  the  police 
power  of  the  state  and  is  not  a regulation  of 
interstate  commerce  as  such. 

Chicago  & N.  W.  R.  Co.  v.  Fuller,  84  U.  S. 
17  Wall.  560,  21  L.  ed.  710;  Sherlock  v.  Ailing, 

93  U.  S.  99,  23  L.  ed.  819;  Smith  v.  Alabama, 
124  U.  S.  465,  31  L.  ed.  508;  Nashville,  C.  & 
St.  L.  R.  Co.  v.  Alabama,  128  U.  S.  96,  32  L. 
ed.  352;  Liverpool  & G.  W.  Steam  bo.  v.  Phe- 
nix Ins.  Co.  supra;  Cardwell  v.  American 
River  Bridge  Co.  113  U.  S.  205,  28  L.  ed.  959; 
Chicago,  B.  & Q.  R.  Co.  v.  Iowa,  94  U.  S.  155 
24  L.  ed.  94;  Peik  v.  Chicago  & N.  W.  R.  Co. 

94  U.  S.  164,  24  L.  ed.  97;  Gulf,  C.  & S.  F. 


v.  Illinois,  118  U.  S.  557,  30  L.  ed.  244;  Louisville  & 
N.  R.  Co.  v.  Railroad  Commission  of  Tennessee,  19 
Fed.  Rep.  679. 

But  when  two  carriers  act  independently  though 
concurrently  in  making  reduced  rates,  and  no 
through  bill  of  lading  or  freight  receipt  is 
given,  and  neither  is  interested  in  or  liable  for  the 
carriage  of  goods  beyond  its  own  line,  the  trans- 
portation by  one  carrier  entirely  within  the  limits 
of  a state  is  not  interstate  commerce  although  the 
transportation  by  the  other  carrier  extends  into 
another  state  and  the  Interstate  Commerce  Act 
does  not  apply  to  the  former  carrier  unless  the 
goods  are  shipped  directly  to  or  from  a foreign 
country.  Ex  parte  Koehler,  30  Fed.  Rep.  867. 

When  the  products  of  the  farm  or  the  forest  are 
collected  and  drawn,  floated,  or  otherwise  brought 
m to  a town  or  station,  whether  on  a river  ora  line 
ot  railroad,  they  are  not  exports  or  in  process  of 
exportation  until  committed  to  a common  carrier 
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for  transportation  out  of  the  state  or  started  on 
such  ultimate  passage.  Coe  v.  Errol,  116  U.  S.  517, 
29  L.  ed.  715. 

Where  transportation  of  goods  destined  for  a 
point  without  the  state  has  been  actually  begun 
temporary  stoppage  within  the  state  without  the 
intention  of  abandoning  the  original  movement 
which  is  ultimately  completed  will  not  deprive  the 
transportation  of  the  character  of  interstate  com- 
merce. Delaware  & H.  Canal  Co.  v.  Com.  (Pa.)  1 
L.  R.  A.  232,  2 Inters.  Com.  Rep.  222. 

Neither  can  the  character  of  transportation  to 
another  state  be  destroyed  by  shipping  to  an  agent 
within  the  state  by  a local  bill  of  lading  and  re- 
shipment by  him  without  unloading,  breaking  bulk 
or  delay  to  the  ultimate  consignees  in  anotherstate, 
and  the  shipment  to  the  agent  is  not  subject  to  the 
regulation  as  to  rates  by  the  state  railroad  com- 
mission. Cutting  v.  Florida  R.  & Nav.  Co.  46  Fed 
Rep.  641. 
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R.  Co.  v.  Dwyer , 75  Tex.  572;  Providence  Coal 
Co.  v.  Providence  & W.  R.  Co.  2 New  Eng. 
Rep.  505,  15  R.  I.  308,  26  Am.  & Eng.  R.  Cas. 
42;  Western  U.  Teleg.  Co.  v.  Pendleton , 95  Ind. 
12,  48  Am.  Rep.  692;  Western  & A.  R.  Co.  v. 
Exposition  Cotton  Mills,  2 L.  R.  A.  102,  81  Ga. 
522. 

It  was  not  error  to  permit  plaintiff  to  read 
in  evidence  the  memorandum  of  the  cotton 
burned  which  had  been  furnished  by  the 
freight  claim  agent  of  the  defendant  for  the 
information  of  the  consignees. 

Morse  v.  Connecticut  River  R.  Co.  6 Gray, 
450;  Burnside  v.  Grand  Trunk  R.  Co.  47  N. 
H.  554,  93  Am.  Dec.  474;  Adams  Exp.  Co.  v. 
Harris,  7 L.  R.  A.  214,  120  Ind.  73. 

Messrs.  Alexander  & Clark  for  appel- 
lant. 

Tarlton,  J.,  delivered  the  opinion  of  the 
court: 

Appellees,  as  plaintiffs,  brought  this  suit 
September  29,  1888,  in  the  district  court  of 
Dallas  county,  to  recover  from  appellant,  as 
defendant,  the  sum  of  $13,770,  besides  inter- 
est, the  alleged  value  of  270  bales  of  cotton, 
which  defendant  failed  to  deliver,  according 
to  its  contract,  at  Liverpool,  England.  The 
petition  avers  that  the  defendant  is  a corpora- 
tion created  under  and  by  virtue  of  the  laws 
of  the  state  of  Texas.  It  alleges  that  on  No- 
vember 14,  1887,  Martin,  Wise  & Fitzhugh,  of 
Paris,  Tex.,  purchased  500  bales  of  cotton  on 
account  of  plaintiffs,  which  they  delivered  to 
the  defendant  at  Greenville,  Tex.,  to  be  by  it 
carried  on  its  lines  in  Texas  and  forwarded  fo 
the  city  of  Liverpool,  England;  that  defend- 
ant received  the  cotton,  and  undertook  and 
promised,  in  consideration  of  $1.36  per  100 
pounds,  to  carry  upon  its  lines  in  Texas,  and 
to  have  carried  by  its  connecting  lines,  the  500 
bales  of  cotton,  and  deliver  them  to  Martin, 
Wise  & Fitzhugh  or  their  assigns  at  Liverpool; 
that  thereupon  defendant  executed  to  Martin, 
Wise  & Fitzhugh,  plaintiffs’  agent,  five  bills 
of  lading,  by  which  it  acknowledged  the  re- 
ceipt of  the  cotton,  and  agreed  to  carry  the 
same  upon  its  lines  and  deliver  it  to  its  connect- 
ing lines,  to  be  carried  to  the  city  of  New  Or- 
leans, La.,  there  to  be  delivered  to  the  West 
India  Pacific  Steamship  Company,  and  to  be 
transported  to  Liverpool  and  delivered  to  Mar- 
tin, Wise  & Fitzhugh,  or  their  assigns;  that 
the  bills  of  lading,  which  contained  tfie  writ- 
ten direction,  “Notify  Sherwood,  Thompson 
& Co.,  Liverpool,  England, ’’were  duly  assigned 
and  delivered  to  plaintiffs;  that  of  the  500 
bales  soshipped  the  defendant  failed  to  deliver 
270  bales,  which  plaintiffs  charge  were  lost  or 
destroyed  while  in  the  possession  of  defendant 
within  the  limits  of  Texas,  or  converted  by  it 
to  its  own  use.  The  defendant  pleaded  a gen- 
eral demurrer,  general  denial,  and  specially  as 
follows:  That  it  is  a corporation  duly  and  le- 

gally incorporated  under  the  laws  of  the  state 
of  Missouri;  that  it  is  a railway,  and  that  its 
line  of  railway,  and  especially  that  part  of  it 
on  which  said  cotton  was  to  be  shipped,  does 
not  now,  and  at  the  time  of  the  alleged  ship- 
ment did  not,  lie  wholly  within  the  state  of 
Texas,  but  partly  within  said  state  and  partly 
without  said  state;  that,  as  alleged  by  plaintiffs, 
it  delivered  said  five  bills  of  lading  to  Martin, 
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Wise  & Fitzhugh,  which  were  duly  assigned 
and  delivered  to  plaintiffs;  that  plaintiffs  re- 
ceived and  accepted  the  same,  subject  to  the 
terms  and  conditions  thereof;  that  under  and 
by  virtue  of  the  terms  of  said  five  bills  of  lad- 
ing the  same  were  foreign  shipments  from  the 
tojvn  of  Greenville,  Tex. , to  the  city  of  Liver- 
pool, England;  that  they  were  not  shipments 
wholly  within  the  state  of  Texas;  that  in  said 
five  bills  of  lading,  and  in  each  of  them,  it 
was  expressly  agreed  and  stipulated  that  this 
defendant  should  not  be  liable  for  loss  or  dam- 
age of  said  cotton  by  fire  or  other  casualty 
while  in  transit,  or  while  in  deposit  or  place  of 
transshipment  or  depots  or  landings,  or  at  the 
points  of  delivery;  that  if  said  cotton  was  de- 
stroyed, as  claimed  by  plaintiffs,  it  was  de- 
stroyed by  fire  at  Greenville,  Tex.,  while  in 
transit,  while  in  the  Greenville  compress,  in 
no  wise  owned  or  operated  by  this  defendant, 
while  awaiting  to  be  compressed,  as  provided 
by  said  bills  of  lading;  that,  if  it  was  destroyed 
in  said  compress,  it  was  by  fire  without  fault 
or  negligence  on  defendant’s  part,  or  on  the 
part  of  its  servants  or  agents.  Plaintiffs,  by 
supplemental  petition,  demurred  to  defend- 
ant’s said  plea,  setting  up  said  exemption  from 
liability  for  loss  by  fire  as  a stipulation  of  said 
bills  of  lading,  on  the  ground  that  the  same  is 
unreasonable,  contrary  to  public  policy,  and 
prohibited  by  the  laws  of  the  state  of  Texas. 
Plaintiffs  also  replied  specially  that  the  defend- 
ant’s railway  at  the  time  of  the  contract  was 
wholly  within  the  state  of  Texas,  and  that  in 
order  to  carry  the  plaintiff’s  cotton  from 
Greenville  to  its  destination  the  defendant 
would  have  been  compelled  to  deliver  the 
same  on  the  boundary  of  Texas  to  some  other 
carrier:  that  the  contract  of  shipment  or  bill 
of  lading,  by  its  express  terms,  stipulates,  and 
said  stipulation  is  permissible  by  the  laws  of 
Texas,  that  “for  ail  loss  or  damage  occurring 
in  the  transportation  of  said  cotton  the  legal 
remedy  shall  be  against  the  particular  carrier, 
only,  in  whose  custody  the  cotton  may  be 
at  the  time  of  the  happening  thereof;”  that 
it  is  further  expressly  provided  in  the  contract 
“that  the  liability  of  the  defendant  is  lim- 
ited to  its  own  line  of  railway,  and  is  to  cease 
upon  delivery  to  the  next  succeeding  carrier  of 
the  freight  specified  in  said  bill  of  lading,”  etc. 
The  bill  of  lading,  read  in  evidence,  shows 
that  the  cotton  was  received  at  Greenville, 
Tex.,  to  be  carried  from  that  point  to  Liver- 
pool, England.  It  also  provides  that  the  Mis- 
souri Pacific  Railway  Company,  and  its  con- 
nections which  received  said  property  shall 
not  be  liable  for  loss  or  damage  by  fire  or  other 
casualty.  It  further  provides  that,  in  the  case 
of  loss  or  damage,  that  company  alone  shall  be 
held  answerable  therefor  in  whose  actual  cus- 
tody the  same  may  be  at  the  time  of  the  hap- 
pening of  such  loss  or  damage.  It  is  also 
provided  that  the  loss  shall  be  computed  at 
the  value  or  cost  of  the  goods  and  property  at 
the  place  and  time  of  shipment.  It  is  further 
agreed  that  the  Missouri  Pacific  Railway  Com- 
pany has  the  liberty  to  forward  the  property 
to  the  port  of  destination  by  any  other  steamer 
or  steamship  company  than  that  named,  and 
that  the  liability  of  the  Missouri  Pacific  Rail- 
way as  a common  carrier  terminates  on  the 
delivery  of  the  property  to  the  steamship  or  its 
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agent  at  Galveston,  when  the  responsibility  of 
the  steamship  company  commences,  and  not 
before.  Further,  the  property  shall  be  trans- 
ported from  Galveston,  Tex.,  to  Liverpool, 
England,  by  the  steamship  of  the  West  and 
Pacific  Steamship  Company.  It  is  provided 
also  that  the  bill  of  lading,  duly  indorsed  by 
consignees,  is  to  be  given  up,  on  demand  of 
the  agent  of  the  steamship,  in  exchange  for 
the  ship’s  copy  and  order  of  delivery.  It  is 
further  provided  that  the  liability  of  the  Mis- 
souri Pacific  Railway  Company  is  hereby  lim- 
ited to  its  own  line  of  railway,  and  is  to  cease 
upon  delivery  to  the  next  succeeding  carrier. 
The  bill  of  iading  is  signed  for  the  railway 
company  by  A.  L.  Downer,  who  signs  as 
agent,  severally  but  not  jointly,  for  the  rail- 
way and  steamship  companies.  The  court  sus- 
tained plaintiffs’  exception  to  defendant’s  plea 
setting  up  its  exemption  from  liability  for  loss 
by  fire,  and  trying  the  case  without  a jury, 
September  10,  1890,  rendered  judgment  for 
the  plaintiffs  in  the  sum  of  $16,493.36  princi- 
pal and  interest.  From  this  judgment,  defend- 
ant appeals. 

The  first  question  to  be  considered  is,  Did  the 
court  err  in  sustaining  the  special  exception  ad- 
dressed by  plaintiffs  to  defendant’s  answer? 
The  defendant  seeks  to  shield  itself  under  the 
stipulation  that  it  should  not  be  liable  for  loss 
by  fire  while  in  transit,  or  while  on  deposit  in 
place  of  transshipment  or  depots  or  landings, 
or  at  points  of  delivery.  By  such  loss  we 
understand  a loss  due  to  fire  which  is  not 
directly  traceable  to  the  negligence  of  the 
carrier  or  his  servant.  Porter’s  Law  of  Bill 
of  Lading,  § 223,  pp.  161,  162,  note  1.  It  is 
alleged  in  the  defendant’s  answer  that,  if 
the  cotton  was  destroyed,  it  was  destroyed 
by  fire  at  Greenville,  Tex.,  without  fault 
or  negligence  of  defendant  or  its  servants, 
while  in  transit  while  in  the  Greenville  com- 
press, in  no  wise  owned  or  operated  by  defend- 
ant, while  waiting  to  be  compressed  as  pro- 
vided by  the  bills  of  lading.  Fire  occurring 
under  such  circumstances,  in  view  of  the  ex- 
emption clause  in  the  bill  of  lading  pleaded  by 
defendant,  is  not  to  be  ascribed  to  the  negli- 
gence of  the  carrier.  Lancaster  Mills  v.  Mer- 
chants Cotton  Press  & S.  Co.,  89Tenn.  1.  That 
a common  carrier  may,  unless  forbidden  by 
statute,  so  contract  as  to  exempt  itself  from 
liability  for  loss  by  fire,  unless  caused  by  the 
negligence  of  itself  or  its  servants,  is  well  set- 
tled Such  a limitation  is  reasonable.  Mis- 
souri Pac.  P.  Co.  v.  Harris,  67  Tex.  166; 
York  Mfg.  Co.  v.  Illinois  Cent.  E.  Co.  70  U.  S. 

3 Wall.  107,  18  L.  ed.  170;  Southern  Exp.  Co. 

v.  Caldwell,  88  U.  S.  21  Wall.  264,  22  L.  ed. 
556;  Party.  Pennsylvania  R.  Co.  112  U.  S.  338, 
28  L.  ed.  720.  Appellees,  however,  claim  that 
the  restriction  here  pleaded  is  forbidden  by 
our  statute,  (article  278,  Rev.  Stat.)  which 
reads  as  follows:  “Railroad  companies  and 

other  common  carriers  of  goods,  wares,  and 

1 merchandise  for  hire,  within  this  state,  on 
land,  or  in  boats  or  vessels  on  the  waters  en- 
tirely within  the  body  of  this  state,  shall  not 
limit  or  restrict  their  liability,  as  it  exists  at 
common  law,  by  any  general  or  special  notice, 
or  by  inserting  exceptions  in  the  bill  of  lading 
or  memorandum  given  upon  the  receipt  of  the 
goods  for  transportation,  or  in  any  other  man- 
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ner  whatever;  and  no  special  agreement  made 
in  contravention  of  the  foregoing  provisions  of 
this  article  shall  be  valid.”  Appellant  holds 
that  appellees  cannot  invoke  the  provisions  of 
this  statute,  because  (1)  the  shipment  here  in- 
volved is  not  a domestic,  but  is  a foreign  or 
interstate,  shipment;  (2)  the  statute  applies  only 
to  domestic  shipments;  (3)  if  the  statute  be  in- 
tended to  apply  to  foreign  shipments,  and  to 
annul  a contract  of  foreign  shipment  exempt- 
ing a carrier  from  liability  for  loss  by  fire  not 
chargeable  to  its  negligence,  the  statute  is  a 
regulation  of  interstate  commerce,  and  as  to 
such  regulation  is  void. 

1.  Is  the  contract  of  shipment  set  out  in  the 
petition  of  appellees  a contract  of  domestic  or 
a contract  of  foreign  or  interstate  shipment? 
By  a contract  of  domestic  shipment  is  under- 
stood such  a contract  as  contemplates  the  ship- 
ment of  goods  from  one  point  in  a state  to  an- 
other point  therein.  By  a contract  of  foreign 
or  interstate  shipment  is  understood  such  a 
contract  as  contemplates  the  transportation 
thereunder  of  goods  from  a point  within  a 
state  to  a foreign  country,  or  to  a point  within 
another  state.  Transportation  is  only  domes- 
tic when  confined  to  the  boundaries  of  the  state 
in  which  the  contract  of  shipment  is  entered 
into.  Wabash,  St.  L.  & P.  B.  Co.  v.  Illinois,  118 
U.  S.  557, 30  L.  ed.  244;  Louisville  & N.  R.Co.  v. 
Railroad  Commission  of  Tennessee,  19  Fed.  Rep. 
679.  Applying  these  definitions  to  the  con- 
tract set  out  in  plaintiffs’  petition,  the  conclu- 
sion is  inevitable  that  the  shipment  there  de- 
scribed is  a foreign  shipment.  The  petition 
alleges  an  undertaking  on  the  part  of  the  car- 
rier, defendant,  to  carry  the  cotton  upon  its 
lines,  and  to  deliver  it  to  its  connecting  lines, 
to  be  carried  to  the  city  of  New  Orleans,  La., 
there  to  be  delivered  to  the  West  India  Pacific 
Steamship  Company,  to  be  transported  to  Liv- 
erpool, and  there  delivered  to  Martin,  Wise  & 
Fitzhugh,  or  their  assigns. 

2.  Does  the  statute  referred  to  apply  to  an 
interstate  or  foreign  shipment?  This  question 
has  been  several  times  suggested  to  our  su- 
preme court,  but  the  disposition  of  the  cases 
in  which  it  was  presented  did  not  require  a 
solution  of  it.  Ryan  v.  Missouri,  K.  & T.  R. 
Co.  65  Tex.  13,  57  Am.  Rep.  589;  Missouri 
Pac.  R.  Co.  v.  Harris,  supra;  Missouri  Pac. 
R.  Co.y.  China  Mfg.  Co.  79  Tex.  26.  We  are 
of  opinion  that  the  question  must  be  answered 
in  the  negative;  that  the  statute  applies  to 
shipments  purely  domestic,  beginning  and  end- 
ing in  the  state  of  Texas.  Our  conclusion  is 
founded  upon  the  language  of  the  statute  it- 
self. “Railroad  companies  and  other  common 
carriers  . . . within  this  state,  on  land,  or  in 
boats  or  vessels  on  the  waters  entirely  within 
the  body  of  this  state,  shall  not  limit  or  re- 
strict their  liability,  as  it  exists  at  common 
law.”  Railroads  and  other  common  carriers 
within  this  state,  on  land,  are  put,  as  to  trans- 
portation, upon  the  same  plane,  so  to  speak, 
as  boats  or  vessels  on  the  waters  entirely  with- 
in the  body  of  this  state.  As  to  transportation 
within  the  state,  they  are  forbidden  to  limit 
their  liability  as  it  exists  at  common  law.  The 
limitation  prescribed  by  the  statute,  if  it  be 
more  extended  as  to  railroads  than  to  boats  or 
vessels,  is  so  only  in  the  sense  that,  as  to  the 
former,  it  is  not  confined  to  carriers  operating 


244 


Interstate  Commerce  Reports— Texas  Supreme  Court. 


1892. 


exclusively  within  the  state,  while,  as  to  tbe 
latter,  it  is  restricted  to  carriers  plying  on 
waters  wholly  within  the  state.  The  track  of 
a railroad  company  may  extend  be}  ond  the 
limits  of  the  state;  yet,  if  the  goods  be  carried 
by  it  from  one  point  to  another  within  this 
state,  such  carriage  constitutes  transportation 
within  this  state,  and  such  railroad  is  a “car- 
rier within  this  state.”  But  if  the  railroad, 
whether  by  itself,  or  by  its  connecting  lines,  its 
agents,  transports  goods  from  a point  within 
this  state  to  a point  in  another  state,  it  is  a car- 
rier, not  “within  this  state,”  but  within  and 
out  of  this  state  into  another.  In  the  latter 
event,  it  is  engaged  in  interstate  commerce. 
With  reference  to  its  domestic  character,  we 
do  not  think  that  any  discrimination  was  in- 
tended by  the  legislature  between  a shipment 
by  water  and  by  rail.  The  scope  of  the  limit- 
ation is  logically  the  same  whether  applied  to 
the  carrier  as  a railroad  or  as  a steamboat. 
Transportation  “within  this  state”  is,  in  either 
case,  the  subject  matter  of  the  legislation.  Our 
legislature  seems  to  have  had  in  mind,  in  the 
adoption  of  the  statute,  article  1,  § 8,  of  the 
Federal  Constitution,  investing  Congress  with 
the  power  to  regulate  commerce  among  the 
states. 

3.  Having  concluded  that  article  278  ap- 
plies only  to  domestic  shipments,  and  that  the 
shipment  described  in  the  plaintiffs’  petition  is 
not  a domestic  shipment,  it  becomes  unneces- 
sary to  discuss,  and  we  consequently  refrain 
from  considering,  the  third  question  presented 
by  appellant,  viz:  the  validity  or  invalidity^ 
this  statute  as  a regulation  of  interstate  or 
foreign  commerce,  provided  it  was  intended  to 
apply  to  such  commerce.  Appellees  seem  to 
contend  that,  without  reference  to  the  action 
of  the  court  on  their  demurrer,  the  judgment 
is  nevertheless  proper,  because  the  bill  of  lad- 
ing, though  nominally  a through  bill  of  lading, 
is,  so  far  as  the  Missouri  Pacific  Railway  Com- 
pany is  concerned,  in  reality  domestic;  that  it 
is  a domestic  bill,  “because,  as  they  contend,  by 
its  terms  the  liability  of  the  railway  company  is 
limited  to  its  own  line,  and  ends  with  the  de- 
livery of  the  cotton  to  the  steamship  company 
at  Galveston,  within  the  limits  of  the  state  of 
Texas,  where  its  bill  of  lading  was  to  be  taken 
up,  and  another  given  by  the  steamship  com- 
pany, whose  liability  then  attached.”  The  bill 
of  lading  described  in  plaintiffs’  original  peti- 
tion provides  for  a transportation  of  the  cotton 
from  Greenville,  Tex.,  by  the  Missouri  Pacific 
Railway  Company,  and  its  connecting  lines, 
through  Louisiana  to  New  Orleans,  and  thence 
to  Liverpool.  It  is  silent  as  to  a limitation  by 
the  company  of  its  liability  to  its  own  line. 
The  bill  of  lading  described  in  the  plaintiffs’ 
supplemental  petition  (in  which  it  is  alleged 
that  the  defendant’s  railway  was  at  the  time 
wholly  within  the  state  of  Texas)  provides 
“that  the  liability  of  the  defendant  is  limited 
to  its  own  line  of  railway. ’**  The  bill  intro- 
duced in  evidence  purports  on  its  face  to  be  a 
foreign  bill  of  lading.  It  provides  for  the  trans- 
portation by  the  Missouri  Pacific  Railway 
Company  of  the  cotton  at  the  rate  of  $1.36  per 
100  pounds  from  Greenville,  Tex.,  to  Liver- 
pool, England.  It  provides  that  the  liability  of 
the  company  is  limited  to  its  own  line  of  rail- 
way, and  is  to  cease  on  the  delivery  of  the 
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goods  to  the  steamship  company  or  their  agent 
at  Galveston,  when  the  liability  of  the  steam- 
ship company  commences,  and  not  before. 
The  bill  is  signed  for  the  railway  company  by 
A.  L.  Downer,  who  signs  as  agent,  severally 
but  not  jointly,  for  the  railway  and  steamship 
companies.  It  will  be  seen  that  the  bill  of 
lading  introduced  in  evidence  differs  from  that 
described  in  the  original  petition,  though  it  is 
perhaps  supported  by  the  averments  of  the 
supplemental  petition.  Does  the  provision  lim- 
iting the  liability  of  the  company  to  its  own 
line,  terminating  at  Galveston,  so  affect  the 
character  of  the  instrument  as  to  make  of  it  a 
domestic  bill  of  lading?  We  think  not.  The 
instrument  on  its  face  purports  to  be  a foreign 
bill  of  lading.  It  constitutes,  as  we  view  it, 
an  undertaking  on  the  part  of  the  carrier,  de- 
fendant, to  transport  and  have  transported 
from  Greenville,  Tex.,  to  Liverpool,  England, 
the  cotton  in  question.  It  provides  for  a rate 
of  freight  between  these  points  of  $1.36  per 
100  pounds.  It  contemplates  a continuous 
transportation  from  Greenville,  Tex.,  to  Liver- 
pool, England.  These  are  all  features  of  a 
“through”  contract  of  shipment.  Porth.  Bill 
Lad.  §§  323,  324,  326,  331.  In  Licerpool  & G. 
W.  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  401, 
32  L.  ed.  788,  a bill  of  lading  providing  for  a 
shipment  from  Nashville,  Tenu.,  to  Liverpool, 
Eugland,  and  limiting  the  liability  of  the  con- 
necting carriers  to  their  own  lines,  was  treated 
by  the  Supreme  Court  of  the  United  States  as  a 
through  shipment.  The  stipulation  referred 
to  was  intended,  we  think,  solely  to  qualify 
the  responsibility  of  the  carrier,  without  affect- 
ing the  character  of  the  shipment  as  a through 
shipment.  We  cannot  regard  the  bill  of 
lading  in  question  as  a mere  receipt  by  the  car 
rier  of  goods  marked  for  a destination  beyond 
the  terminus  of  its  route.  It  is  more.  It  is  a 
contract  of  shipment,  and  an  undertaking  to 
transport  from  Texas  to  a foreign  country. 
Our  attention  is  called  by  appellees,  in  support 
of  their  proposition  already  stated,  to  the  case 
of  Heiserman  v.  Burlington,  C.  R.  & N.  R.  Co. 
63  Iowa,  732.  In  that  case,  while  it  was  true 
that  goods  shipped  at  West  Union,  Iowa, were 
destined  for  Milwaukee,  Wis.,  the  contract  of 
the  carrier  was  to  transport  them  from  West 
Union  to  Postville,  Iowa,  and  no  further. 
The  goods,  under  the  contract  with  the  car- 
rier, were  to  be  transported  and  delivered  at 
Postville,  wThere  the  freight  for  such  trans- 
portation was  to  be  paid  to  the  carrier.  This 
was  plainly  a domestic  shipment;  the  carrier 
not  having  contracted  to  carry  the  goods,  or  to 
have  them  carried,  to  Milwaukee. 

One  A.  H.  O’Neal  testified  by  deposition, 
for  plaintiffs,  as  to  the  loss  of  the  cotton  in 
question.  Attached  to  his  deposition,  as  a 
part  of  his  answTer,  was  a statement  read  in 
evidence  to  prove  the  burning  of  the  cotton. 
This  statement  was  furnished  Martin,  Wise  & 
Fitzhugh  by  C.  H.  Dent,  freight  claim  agent 
of  the  Missouri  Pacific  Railway  Company,  to 
enable  Martin,  Wise  & Fitzhugh  to  be  in  po- 
sition to  officially  notify  the  consignees  of  the 
cotton  that  their  cotton  had  been  destroyed  by 
fire,  in  order  that  they  might  take  such  steps 
as  in  their  judgment  might  be  proper  and  nec- 
essary. The  witness  testified  that  he  believed 
the  statement  was  made  out  personally  by 
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Dent,  and  was  in  his  handwriting,  and  that  he 
believed  it  to  be  correct.  The  statement  is 
tabulated  showing  the  names  of  consignors  and 
consignees,  date  and  number  of  bills  of  lading, 
aDd  marks  of  cotton,  and  showed  that  it  was 
destroyed  by  fire  at  Greenville,  Tex.,  Novem- 
ber 14,  1887.  Objection  was  made  to  the  in- 
troduction of  this  statement  because  (1)  there 
was  not  sufficient  evidence  to  establish  that  the 
statement  was  made  by  C.  H.  Dent;  (2)  if  made 
by  Dent,  the  statement  was  not  res  gestce,  and 
there  was  no  evidence  showing  that  he  had  au- 
thority to  bind  defendant  by  such  statement. 
The  evidence  showed  that  the  statement  was 
furnished  by  Dent,  and  was  sufficient,  we 
think,  to  constitute  it  his  declaration.  But, 
admitting  this  to  have  been  the  fact,  was  it 
binding  on  the  company  ? The  rule  is  that 
declarations  of  an  agent,  to  be  admissible, 
must  be  within  the  scope  of  their  authority, and 
“while  the  transaction  is  yet  depending.”  In 
Burnside v. Grand  Trunk  R.  Co.,  47  N.  H.  554, 
93  Am.  Dec.  474,  the  declarations  of  a general 
freight  agent  concerning  goods  delivered  to 
him  for  transportation  were  held  to  be  admis- 
sible against  the  company,  though  made  eight 
months  after  their  delivery  to  him;  it  appear- 
ing that  the  carrier’s  duty  had  not  yet  ter- 
minated. In  making  the  statement  here  in 
question,  it  does  not  appear  whether  or  not 
Dent  was  acting  within  the  scope  of  his  agency. 
We  are  nowhere  apprised  of  the  extent  of  his 
authority,  except  by  the  use  of  the  term 
“ freight  claim  agent,”  and  about  the  duties 
and  powers  of  such  an  agent  the  record  is  silent. 
Until  it  had  been  made  to  appear  that  such  a 
statement  was  made  in  the  discharge  of  the 
agent’s  duties, or  within  the  scope  of  his  powers, 
and  while  the  obligation  of  the  carrier,  with 
reference  to  the  cotton,  yet  continued,  the 
statement  should  have  been  excluded. 

The  witness  O’Neal  testified  that,  at  the  time 
of  the  loss  of  the  cotton  in  question,  he  was  the 
general  manager  of  Martin,  Wise  & Fitzhugh, 
located  at  Paris;  that  the  473  bales  of  cotton 
were  destroyed  by  fire  on  November  14,  1887, 
at  Greenville,  and,  as  far  as  witness  knows, 
were  not  delivered;  that  he  knows  this  cotton 


was  destroyed  by  fire  at  Greenville,  Tex.,  No- 
vember 14, 1887,  of  his  own  knowledge,  as  far 
as  it  is  possible  for  him  to  know  it  without  ac- 
tually seeing  it  burn.  Defendant  objected  to 
this  testimony  because  it  appeared  that  on  No- 
vember 14,  1887,  witness  lived  at  Paris,  and 
was  not  at  Greenville,  and  that  his  evidence 
as  to  the  burning  of  the  cotton  is  hearsay. 
We  are  unable  to  say  that  the  knowledge 
of  the  witness,  to  the  existence  of  which 
he  swears,  was  founded  on  pure  hearsay. 
There  are  conditions  in  which  one  can  ac- 
quire knowledge  without  seeing.  We  can- 
not adjudge  that  the  action  of  the  court  in  ad- 
mitting the  evidence  was  erroneous.  While  it 
appears  that  the  witness  was  at  the  time  stated 
located  in  business  at  Paris,  it  does  not  appear 
that  he  was  not  at  Greenville  on  November  14, 
1887;  and,  while  he  did  not  see  the  fire  which 
consumed  the  cotton,  his  statement  may  have 
been  based  on  information  derived  from  a 
source  which  would  bind  defendant.  The 
cross  examiner  did  not  sufficiently  probe  the 
sources  of  the  witness’  knowledge  to  justify 
us  in  holding  that  it  was  founded  entirely  on 
hearsay,  rendering  his  testimony  inadmissible. 

With  reference  to  the  value  of  the  cotton, 
the  witness  O’Neal  was  permitted  to  testify 
that  the  value  of  473  bales  of  cotton,  of  which 
the  cotton  involved  in  this  suit  was  a part, was 
in  excess  of  $23,649.20.  This  testimony  was 
objected  to  as  irrelevant,  immaterial,  and  in- 
competent. We  think  that  the  evidence  tended 
at  least  to  prove  the  value  of  the  cotton  lost, 
and  that  it  was  admissible.  We  do  not,  how- 
ever, hold  that  it  was  sufficient  to  prove  such 
value,  in  the  absence  of  facts  showing  at  least 
the  average  weights,  value,  and  quality  of 
the  cotton,  or  showing  that  such  average 
weights,  value,  or  quality  could  not  be  ascer- 
tained. The  judgment  should  be  reversed, 
and  the  cause  remanded. 

Per  Curiam : 

Reversed  and  remanded,  as  per  opinion  of 
commission  of  appeals. 

Rehearing  denied. 


IN  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  IN  AND  FOR  THE 
NORTHERN  DIVISION  OF  THE  EASTERN  JUDICIAL 
DISTRICT  OF  MISSOURI. 


GEORGE  K.  TOZER,  Plaintiff  in  Error, 
v. 

THE  UNITED  STATES  OF  AMERICA,  Defendant  in  Error. 


(No.  73.) 


. Comparison  on  the  local  freight  rate  from  a 
terminal  to  an  intermediate  point  on  a carrier’s 
line,  with  the  share  which  it  receives  of  a joint 
through  rate  established  with  a connecting  car- 
rier for  hauling  freight  received  from  the  latter 
between  such  points  is  not  a proper  method  of 
determining  whether  or  not  the  local  rate  is 
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within  the  provisions  of  section  3 of  the  Interstate 
Commerce  Act  which  prohibit  undue  and  un- 
reasonable preferences  or  advantages. 

2.  A conviction  for  criminal  violation  of  the  sec- 
tion of  the  Interstate  Commerce  Act,  which  pro- 
hibits undue  or  unreasonable  preferences  or 
advantages,  cannot  be  sustained  upon  the  finding 
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of  a jury  that  a certain  charge  was  an  unreason-  j established  by  which  such  unreasonableness  is 
able  preference,  if  no  standard  of  comparison  is  I shown  with  definiteness  and  certainty. 


IN  ERROR  to  the  District  Court.  Before  Brewer,  Circuit  Justice , and  Caldwell,  Cir- 
cuit Judge. 

Messrs.  Thos.  J.  Porter  and  AldaceF.  Walker  for  plaintiff  in  error. 

Messrs.  Geo,  D.  Reynolds  and  Chas.  Claflin  Allen  for  United  States. 


Opinion  by  Brewer,  Circuit  Justice: 

Plaintiff  in  error  was  indicted  in  the  District 
Court  for  an  alleged  violation  of  the  Interstate 
Commerce  Act.  There  were  five  counts  in  the 
indictment.  The  court  sustained  a demurrer 
to  the  fourth;  and  the  defendant  wTas  found 
not  guilty  under  the  first  and  fifth,  but  guilty 
under  the  second  and  third  counts.  The  judg- 
ment for  conviction  rendered  thereon  was 
brought  to  this  court  for  review,  by  writ  of 
error. 

The  facts  in  the  case  were  these:  Tozer  was 
the  agent  of  the  Missouri  Pacific  Railway  Com- 
pany at  Hannibal,  Missouri.  That  company 
operated  a line  of  road  extending  from  Han- 
nibal to  Hepler,  Kansas.  At  Hannibal  it  con- 
nected with  the  road  of  the  Chicago,  Burling- 
ton & Quincy  Railroad  Company.  The  two 
companies  by  agreement  established  a joint 
tariff.  By  the  joint  tariff  sugar  was  shipped 
from  Chicago  to  Hepler  at  51  cents  a hundred 
pounds.  The  local  tariff  of  the  Missouri  Pa- 
cific Railway  Company  from  Hannibal  to 
Hepler  was  46  cents  per  hundred.  The  joint 
tariff  was  divided  between  the  two  companies 
by  giving  to  the  Missouri  Pacific  Company  34, 
and  to  the  Chicago,  Burlington  & Quincy 
Company  17  cents.  The  Hayward  Grocer 
Company,  a firm  doing  business  in  Hannibal, 
shipped  sugars  from  that  place  to  Hepler,  upon 
which  shipment  the  regular  local  rate  of  46 
cents  was  charged  and  collected.  They  also 
ordered  a Chicago  firm  to  ship  sugar  from  Chi- 
cago to  the  same  point.  This  shipment  was 
made  over  the  Chicago,  Burlington  & Quin- 
cy Railroad,  and  upon  it  the  joint  rate,  51 
cents,  was  charged  and  paid.  It  was  agreed  in 
the  trial  court  that  the  Chicago,  Burlington  & 
Quincy  Railroad  Company  made  a contract  to 
carry  the  sugars  from  Chicago  to  Hepler,  and 
that  after  carrying  them  over  its  own  line  to 
Hannibal,  it  employed  the  Missouri  Pacific 
Company  to  carry  it  for  the  balance  of  the 
way,  and  paid  it  34  cents;  or,  to  state  it  in  an- 
other way,  the  Missouri  Pacific  Company 
charged  the  Chicago,  Burlington  & Quincy 
Company  only  34  cents  for  carrying  the  sugars 
from  Hannibal  to  Hepler,  while  it  charged  the 
Hayward  Grocer  Company,  and  others  living 
in  Hannibal,  46  cents  for  doing  a like  work; 
and  it  was  held  that  this  constituted  a giving 
to  one  person  an  undue  and  unreasonable  ad- 
vantage, and  subjected  one  to  unjust  and  un- 
reasonable disadvantage,  within  the  denuncia- 
tion of  section  three  of  the  Interstate  Commerce 
Act.  In  other  words,  a comparison  was  drawn 
between  the  local  rate  of  the  one  company  and 
the  share  which  it  received  by  agreement  of 
the  joint  through  rate  of  the  two  companies, 
and  the  two  being  unequal  the  agent  was  found 
guilty  of  violating  the  Act. 

The  decision  of  the  court  of  appeals  of  this 
circuit,  just  announced,  in  the  case  of  the  Chica- 
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go  & N.  W.  R.  Co.  v.  Osborne,  post,  257,  precludes 
the  necessity  of  any  extended  discussion.  It 
was  there  held  that  each  company  established 
its  own  tariff;  and  that  the  reasonableness  of  the 
tariff  of  one  is  not  determined  by  that  of  any 
other.  It  was  also  held,  that  two  connecting 
companies  forming  by  agreement  a joint 
through  tariff,  create  thereby,  as  it  were,  a line 
new  and  independent  of  that  of  either  of  the 
connecting  companies;  and  hence,  that,  such 
joint  tariff  or  the  share  that  either  takes  of  such 
tariff,  is  not  the  basis  by  which  the  reasona- 
bleness of  its  local  tariff  is  to  be  determined. 

It  is  true,  that  in  that  case  the  question  arose 
under  section  four,  with  reference  to  long  and 
short  hauls,  while  in  this  it  arises  under  section 
three,  prohibiting  undue  or  unreasonable  pref- 
erences or  advantages;  but  still  the  questions 
there  decided  are  controlling  here.  If  the 
joint  through  tariff  of  two  connecting  roads  is 
not  a standard  by  which  the  local  tariff  of 
of  either  can  be  declared  in  violation  of 
section  four,  neither  can  it  be  the  stand- 
ard by  which  the  question  of  undue  prefer- 
ences is  determined  under  section  three.  Be- 
cause the  local  rate  is  in  excess  of  the  share 
of  the  joint  rate,  is  does  not  follow  that  an  un- 
due preference  or  advantage  has  been  given. 
The  trial  court  seemed  to  recognize  this  prop- 
osition, for  it  charged:  “Now  conceding 

that  some  difference  between  the  local  rate  and 
the  Missouri  Pacific  Railway  Company’s  pro- 
portion of  the  through  rate  is  permissible,  ow- 
ing to  the  different  conditions  affecting  the 
two  shipments— the  question  that  I submit  to 
you  under  the  second  and  third  counts  is  , 
whether  the  difference  shown  in  this  case  be-  ■ 
tween  the  two  rates  of  twelve  cents  per  him-  1 
dred  pounds — is  under  all  the  circumstances  of  \ 
the  case  a reasonable  difference  or  an  undue  \ 
and  unreasonable  difference,  not  justified  by  V 
the  different  circumstances  under  which  J 
through  shipments  from  Chicago  and  local 
shipments  from  Hannibal  are  made. 

“If  you  find  that  the  difference  in  rate  of 
twelve  cents  per  100  pounds  is  an  undue  and 
unreasonable  difference,  and,  as  before  ex- 
plained, that  defendant  as  agent  of  the  Mis- 
souri Pacific  Railway  Company  knowingly  J 
and  willfully  gave  the  Chicago,  Burlington  & j 
Quincy  Railroad  the  advantage  of  such  differ- 
ence in  the  shipment  of  the  two  barrels  of  ! 
sugar  mentioned  in  the  indictment — then  you  . 
may  return  a verdict  of  guilty  on  the  second  I 
and  third  counts  although  you  acquit  on  the  j 
first  count. 

“In  determining  the  last  question  submitted  J 
to  you  as  to  the  reasonableness  or  unreason-  j 
ableness  of  the  difference  between  the  local  j 
rate  and  the  Missouri  Pacific  Company’s  pro- 
portion  of  the  through  rate,  1 give  you  full 
liberty  to  consider  all  the  facts,  circumstances  : 
and  reasons,  adduced  by  the  various  witnesses  j 
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in  justification  of  the  difference  shown,  and  I 
ask  you  to  consider  the  same  carefully  and 
fairly  without  any  prejudice  or  bias  whatso- 
ever. ” 

But  in  order  to  constitute  a crime,  the  act 
must  be  one  which  the  party  is  able  to  know 
in  advance  whether  it  is  criminal  or  not.  The 
criminality  of  an  act  cannot  depend  upon 
whether  a jury  may  think  it  reasonable  or  un- 
reasonable. There  must  be  some  definiteness 
and  certainty.  In  case  of  the  Chicago  & N.  W. 
B.  Co.  v.  Dey,  2 Inters.  Com.  Rep.  825,  1 L. 
R.  A.  744,  35  Fed.  Rep.  866,  876,  I had  oc- 
casion to  discuss  this  matter,  and  I quote  there- 
from as  follows:  “Now  the  contention  of  com- 
plainant is  that  the  substance  of  these  provis- 
ions is,  that,  if  a railroad  company  charges  an 
unreasonable  rate,  it  shall  be  deemed  a criminal, 
and  punished  by  fine,  and  that  such  a statute 
is  too  indefinite  and  uncertain,  no  man  being 
able  to  tell  in  advance  what  in  fact  is,  or  what 
any  jury  will  find  to  be,  a reasonable  charge. 
If  this  were  the  construction  to  be  placed  up- 
on this  Act  as  a whole,  it  would  be  certainly 
obnoxious  to  complainant’s  criticism,  for  no 
penal  law  can  be  sustained  unless  its  mandates 
are  so  clearly  expressed  that  any  ordinary  per- 
son can  determine  in  advance  what  he  may 


I and  what  he  may  not  do  under  it.  In  Dwar- 
ris,  Stat.  652,  it  is  laid  down  ‘that  it  is  im- 
possible to  dissent  from  the  doctrine  of  Lord 
Coke,  that  the  acts  of  parliament  ought  to  be 
so  plainly  and  clearly,  and  not  cunningly  and 
darkly  penned,  especially  in  legal  matters.’ 
See  also  United  States  v.  Sharp,  Pet.  C.  C. 
122;  The  Enterprise,  1 Paine,  34;  Bishop,  Stat. 
Crimes,  § 41;  Lieb.  Herm.  156.  In  this  the 
author  quotes  the  law  of  the  Chinese  penal 
code,  which  reads  as  follows:  ‘Whoever  is 

guilty  of  improper  conduct,  and  of  such  as  is 
contrary  to  the  spirit  of  the  laws,  though  not 
a breach  of  any  specific  part  of  it,  shall  be 
punished  at  least  forty  blows;  and  when  the 
impropriety  is  of  a serious  nature,  with  eighty 
blows.’  There  is  very  little  difference  be- 
tween such  a statute  and  one  which  would 
make  it  a criminal  offense  to  charge  more  than 
a reasonable  rate.  See  another  illustration  in 
Ex  parte  Jackson,  45  Ark.  158.” 

Applying  that  doctrine  to  this  case,  and 
eliminating  the  idea  that  the  through  rate  is  a 
standard  of  comparison  of  the  local  rate,  there 
is  nothing  to  justify  a verdict  of  guilty  against 
the  defendant. 

Judgment  will  therefore  be  reversed,  and  the 
case  remanded  for  further  proceedings. 
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1.  The  fact  that  two  carriers  have  established  a 
joint  tariff  rate  between  two  points  will  not,  un- 
der the  provisions  of  the  long  and  the  short  haul 
clause  of  the  Interstate  Commerce  Act,  prevent 
each  from  charging  its  local  rates  upon  ship- 
ments to  and  between  intermediate  points,  al- 
though the  combined  local  rates  exceed  the 
through  rate  for  the  longer  haul. 

2.  Officers  of  an  interstate  railroad  company  may 
be  indicted,  under  section  4 of  the  Interstate  Com- 
merce Act,  for  fixing  and  charging  a local  freight 
rate  upon  the  same  kind  of  merchandise  under 
substantially  similar  circumstances  and  condi- 
tions greater  in  amount  between  two  points  on 
the  mam  line  than  that  fixed  between  one  of  them 


and  a point  also  on  the  main  line  lying  in  the 
same  direction  but  farther  away  than  the  other. 

3.  The  objection  that  an  indictment  under  the 
long  and  short  haul  clause  of  the  Interstate  Com- 
merce Act  is  an  attempt  by  the  government  to 
interfere  with  the  revenues  of  the  railroad,  con- 
trary to  the  terms  of  the  contract  under  which  it 
was  built,  cannot  be  raised  upon  a motion  to 
quash. 

4.  Collecting  and  receiving  freight  charges  does 
not  subject  one  who  had  nothing  to  do  with  fix- 
ing the  rates  to  indictment  under  the  long  and 
short  haul  clause  of  the  Interstate  Commerce  Act, 
although  the  rates  are  within  the  prohibitions  of 
that  Act. 


Opinion  by  Foster,  District  Judge: 

The  defendants,  C.  S.  Mellen,  J.  A.  Mon- 
roe, J.  G.  Woodworth  and  W.  S.  Barr  were 
indicted  in  this  court  on  the  27th  day  of  April, 
1892,  for  violating  the  provisions  of  section  4 
of  the  Interstate  Commerce  Act  by  charging 
more  for  a short  than  for  along  haul,  it  be- 
ing charged  in  the  indictment  that  the  four 
defendants  first  named  were  officers  and  per- 
sons  acting  for  and  employed  by  the  Union 
Pacific  Railway  Company,  and  were  the  offi- 
cers who  had  authority  to  make  and  establish 
4 Inter  S. 


I rates  and  charges  for  the  transportation  of 
property  and  freight  over  the  lines  of  said 
company,  and  that  W.  S.  Barr,  the  last  named 
defendant,  was  the  agent  of  said  railway  com- 
pany at  Salina,  Kansas,  a station  on  its  line 
186  miles  west  of  Kansas  City,  Missouri.  The 
case  is  before  the  court  on  a motion  to  quash . 

The  first  count  of  the  indictment  charges 
that  on  the  20th  of  April,  1891,  the  Union  Pa- 
cific Railway  Company  was  a common  carrier 
of  passengers  and  property  through  and  among 
and  between  the  states  and  territories  of  the 
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United  States,  between  the  eity  of  Ogden  in 
the  territory  of  Utah  and  the  city  of  Kansas 
City,  Missouri. 

It  is  further  alleged  in  the  indictment  that 
upon  that  day,  to  wit:  the  20th  of  April,  the 
Union  Pacific  Railway  Company  had  entered 
into  an  agreement  and  arrangement  with  the 
Southern  Pacific  Railway  Company, also  a com- 
mon carrier  (both  of  which  said  companies  were 
then  and  there  subject  to  the  provisions  of  the 
Act  of  Congress,  entitled,  “An  Act  to  Regu- 
late Commerce”)  establishing  a certain  joint 
tariff  or  rate  for  the  shipment  and  transporta- 
tion of  refined  sugar  in  carload  lots  by  contin- 
uous line  upon  the  railways  of  the  Union 
Pacific  and  Southern  Pacific  from  the  city  of 
San  Francisco  in  the  state  of  California,  to  the 
city  of  Kansas  City,  Missouri,  and  that  this 
joint  tariff  and  rate  was  in  force  on  the  20th 
of  April,  1891,  and  that  at  that  time  the  said 
joint  tariff  and  charge  had  been  filed  with  the 
Interstate  Commerce  Commission  created  by 
the  Act  of  Congress,  approved  on  the  4th  day 
of  February,  1887;  that  the  rate  and  price  un- 
der said  joint  tariff  was  65  cents  for  each  100 
pounds  of  sugar  in  carload  lots  transported 
by  the  Union  Pacific  and  Southern  Pacific 
companies  over  their  railroads  by  continuous 
line  and  route  from  San  Francisco,  California, 
to  Kansas  City,  Missouri,  and  of  the  said  rate 
of  65  cents  per  100  pounds  fixed  by  said 
joint  rate  for  the  transportation  of  sugar  be- 
tween the  points  last  mentioned,  the  Union 
Pacific  received  the  sum  of  82.4  cents  per  100 
pounds  and  the  Southern  Pacific  received  32:  6 
cents  per  100  pounds. 

It  is  further  charged  in  the  first  count  of 
the  indictment  that  the  city  of  Selina,  in  the 
district  of  Kansas,  is  a station  upon  the  main 
line  of  the  Union  Pacific  Railway  Company 
in  Kansas,  and  is  located  186  miles  west  of 
Kansas  City,  Missouri,  and  is  a shorter  dis- 
tance from  San  Francisco,  California,  by  186 
miles  than  Kansas  City,  Missouri. 

The  indictment  then  proceeds  to  charge  the 
defendants,  Mellen,  Monroe,  Campbell  and 
Woodworth  (they  being  officers  authorized 
to  fix  and  establish  rates  for  the  Union  Pacific) 
with  willfully  establishing  a rate  of  94  cents 
for  each  100  pounds  of  refined  sugar  in  car 
load  lots  transported  over  the  lines  of  the  Un- 
ion Pacific  and  Southern  Pacific  railways 
from  San  Francisco,  California,  to  the  city  of 
Salina,  Kansas,  notwithstanding  they  had 
fixed  a rate  of  65  cents  per  100  pounds  to  the 
city  of  Kansas  City,  Missouri,  which  was  a 
greater  distance  than  the  distance  to  Salina. 

It  is  further  alleged  that  a shipment  was 
made  from  San  Francisco  to  the  H.  D.  Lee 
Mercantile  Company  of  Salina,  Kansas,  for 
one  car  load  of  sugar  consisting  of  76  barrels, 
for  which  the  rate  of  94  cents  per  100  pounds 
was  charged,  and  that  said  shipment  was 
made  under  substantially  similar  circum- 
stances as  the  shipments  made  to  Kansas  City, 
Missouri,  and  that  Barr,  as  the  agent  of  the 
company  demanded  and  collected  the  said 
rate  which  is  alleged  to  be  illegal  and  which 
had  been  fixed  by  the  four  defendants  first 
above  named. 

The  first  count  of  the  indictment  charges 
that  a joint  rate  was  established  of  65  cents 
from  San  Francisco,  California,  to  Kansas 
4 Inter  S. 


City,  Missouri,  said  rate  being  established  un- 
der an  agreement  or  joint  traffic  arrangement 
with  the  Southern  Pacific  Company. 

The  question  now  to  be  determined  is  wheth- 
er or  not  the  fact  that  they  charged  a higher 
rate  to  Salina,  which  was  a shorter  distance, 
is  a violation  of  section  4 of  the  Act  to  Regu- 
late Commerce.  The  language  of  the  section 
is:  “It  shall  be  unlawful  for  any  common 

carrier  subject  to  the  provisions  of  this  Act  to 
charge  or  receive  any  greater  compensation 
in  the  aggregate  for  the  transportation  of  pas- 
sengers or  of  like  kind  of  property  under  sub- 
stantially similar  circumstances  and  conditions 
for  a shorter  than  for  a longer  distance  over 
the  same  line  in  the  same  direction,  the  shorter 
being  included  within  the  longer  distance.” 
It  will  be  noted  from  a careful  examination 
of  this  section  that  it  applies  to  each  separate 
common  carrier  for  its  violation  of  the  long 
and  short  haul  clause  on  its  own  line. 

In  construing  this  section,  Mr.  Justice  Brew- 
er, in  the  case  of  the  Chicago  & North  West - 
ern  B.  Co.  v.  Osborne , post,  257,  said,  “Where 
two  companies  owning  two  connecting  lines  of 
road  unite  in  a joint  tariff,  they  form  for  the 
connected  roads  practically  a new  and  inde- 
pendent line.  Neither  company  is  bound  to 
adjust  its  own  local  tariff  to  suit  the  other,  nor 
compellable  to  make  a joint  tariff  with  it.  It 
may  insist  upon  charging  its  local  rates  for  all 
transportation  over  its  line.  If,  therefore,  the 
two  companies  by  agreement  make  a joint 
tariff  over  their  lines  or  any  part  of  their  lines 
such  joint  tariff  is  not  the  basis  by  which  the 
reasonableness  of  the  local  tariff  of  either  line 
is  determined.  To  illustrate,  on  the  defend- 
ant’s road  the  distance  from  Turner  to  Chicago 
is  30  miles.  On  the  Lake  Shore  line  from  Chi- 
cago to  Cleveland  is  200  or  300  miles.  De- 
fendant company  may  charge  15  cents  for 
transporting  grain  the  30  miles  from  Turner  to 
Chicago,  providing  that  it  be  in  fact  only  a 
reasonable  charge  for  the  services,  although 
the  Lake  Shore  Company  charges  no  more  for 
transporting  it  from  Chicago  to  Cleveland,  and 
the  fact  that  the  rate  on  each  line  is  15  cents 
for  the  distance  named,  will  not  prevent  the 
two  companies  from  making  a joint  tariff  for 
grain  shipped  from  Turner  to  Cleveland  of  12 
cents;  less  than  the  local  tariff  of  either.  We 
do  not  mean  to  intimate  that  the  two  com- 
panies or  a joint  line  can  make  a tariff  from 
Turner  to  Cleveland  higher  than  from  Turner 
to  Buffalo  or  for  any  other  intermediate  points 
between  Cleveland  and  Buffalo  for  when  the 
two  companies  by  their  joint  tariff  make  a new 
and  independent  line,  that  new  and  independ- 
ent line  may  become  subject  to  the  long  and 
short  haul  clause.  But  what  we  mean  to  de- 
cide is  that  the  through  tariff  on  a joint  line  is 
not  the  standard  by  which  the  separate  tariff 
of  either  company  is  to  be  measured  ur  con- 
demned.” 

There  is  no  allegation  in  the  first  count  of 
this  indictment  that  the  tariff  and  rate  to  Salina, 
Kansas,  was  a joint  tariff  made  pursuant  to 
agreement  between  the  Union  Pacific  and 
Southern  Pacific  roads.  The  allegation  is  that 
they  had  a joint  tariff  to  Kansas  City,  Missouri, 
which  was  in  fact  less  although  a longer  dis- 
tance, than  the  rate  charged  to  Salina,  Kansas. 
If  the  rate  charged  to  Salina  was  the  local  rate 
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of  each  company,  and  the  presumption  is,  in 
the  absence  of  allegation  that  it  was  a joint 
rate,  that  it  was  the  local  rate  and  the  fact 
that,  they  had  a joint  rate  to  Kansas  City, 
which  constituted  a new  line,  would  not  furnish 
a basis  upon  which  either  company  would  be 
bound  to  adjust  its  own  local  tariff,  but  within 
the  principal  announced  in  the  decision  just 
quoted  both  might  insist  upon  charging  its 
local  rates  for  all  transportation  over  its  lines 
to  intermediate  points. 

The  second  count  of  the  indictment  charges 
the  facts  substantially  as  set  forth  in  the  first 
count  alleging  the  joint  rate  bet  ween  the  Union 
Pacific  and  Southern  Pacific  railways  to  Kan- 
sas City,  and  then  charging  that,  notwithstand- 
ing the  joint  rate  to  Kansas  City;  these  de- 
fendants for  and  on  behalf  of  the  Union  Pacific 
charged  and  received  the  price  of  61.4  per  100 
pounds  for  transporting  the  sugar  from  Ogden, 
Utah,  to  Salina,  Kansas.  The  suggestions  as 
to  the  first  count  are  equally  applicable  to  the 
second  count.  The  joint  rate  is  made  the  basis 
of  discrimination,  the  allegation  is,  that  they 
charged  the  local  rate  from  Ogden  to  Salina, 
which  was  less  than  their  part  of  the  joint  rate 
to  Kansas  City,  although  Salina  was  the  shorter 
distance.  This  I think  they  may  do  for  the 
reasons  already  suggested.  The  joint  rate  does  ! 
not  in  any  sense  effect  or  govern  the  local  rate 
to  intermediate  points.  While,  as  stated  by 
Mr.  Justice  Brewer,  the  two  companies  could 
not  make  a joint  rate  from  San  Francisco  to 
Kansas  City  which  was  less  than  a joint  rate 
from  San  Francisco  to  Salina,  yet  they  may 
make  a joint  rate  to  Kansas  City,  Missouri, 
and  that  fact  would  not  affect  the  local  rate  of 
either  company  to  Salina. 

The  third  count  of  the  indictment  charges 
the  defendants  with  conspiring  and  agreeing 
together  to  commit  an  offense  against  the  laws 
of  the  United  States,  in  that  they  charged, 
collected  and  received  a greater  compensation 
in  the  aggregate  for  the  transportation  of  re- 
fined sugar  in  carload  lots  under  substantially 
similar  circumstances  and  conditions  for  a 
shorter  than  for  a longer  distance. 

It  is  alleged  that  they  charged,  collected  and 
received  a greater  compensation  for  hauling 
sugar  in  carload  lots  under  substantially  sim- 
ilar circumstances  and  conditions  from  Ogden, 
Utah,  to  Salina,  Kansas,  than  was  charged 
and  received  for  hauling  sugar  in  carload  lots 
from  Ogden,  Utah,  to  Kansas  City,  Missouri. 
In  this  count  of  the  indictment  there  is  no  al- 
legation of  a joint  rate  to  Kansas  City,  Mis- 
souri, and  the  joint  rate  is  not  made  the  basis 
by  which  the  reasonableness  of  the  local  rate 


is  to  be  determined,  hence  does  not  come  with- 
the  principle  announced  in  the  case  of  the  Chi- 
cago & N.  W.  R.  Co.  v.  Osborne,  post,  257. 

The  fourth  count  of  the  indictment  alleges  a 
joint  rate  to  Topeka,  Kansas,  which  was  less 
than  the  rate  charged  to  Salina.  This  count 
is  bad  because  of  a typographical  error  in 
drafting  it.  In  that  portion  of  the  count 
which  alleges  that  the  shipment  was  made  un- 
der substantially  similar  circumstances,  Kan- 
sas City  is  named  as  a point  for  the  joint 
rate,  whereas  it  should  have  been  Topeka. 

It  was  urged  by  counsel  for  the  defendants 
that  the  prosecution  of  the  defendants  under 
this  indictment  was  an  effort  on  the  part  of  the 
government  to  interfere  with  the  revenues  of 
the  Union  Pacific  which  could  not  be  done 
until  the  revenue  of  that  company  should  ex- 
ceed 10  per  cent  upon  the  cost  of  the  road. 

I cannot  concur  in  the  views  expressed  by 
counsel,  but  even  if  their  contention  is  true,  I 
think  the  question  would  not  arise  upon  a mo- 
tion to  quash.  It  is  therefore  unnecessary  to 
discuss  it  here. 

As  to  defendant  Barr,  the  allegation  is 
that  he  was  the  agent  who  collected  and  re- 
ceived the  rates  which  had  been  fixed  by  the 
other  defendants.  There  is  no  allegation  that 
! he  had  anything  to  do  with  making  the  rate, 
and  indeed*  the  allegation  as  to  the  position  he 
occupied  would,  I think,  exclude  that  idea.  I 
think  so  far  as  the  case  applies  to  him  it  comes 
within  the  principle  announced  in  the  case  of 
the  United  States  v.  Michigan  Gent.  R.  Co.  48 
Fed.  Rep.  26,  and  the  motion  to  quash 
will  be  sustained  as  to  the  defendant  Barr. 
The  motion  will  also  be  sustained  as  to  the 
other  defendants  to  the  first,  second  and 
fourth  counts  of  the  indictment,  and  will  be  de- 
nied as  to  the  third  count.  If,  however,  upon 
the  trial  of  the  cause  it  should  be  made  to  ap- 
pear by  the  evidence  that  the  joint  rate  to  Kan- 
sas City  was  made  the  basis  of  adjusting  the 
local  rates,  charged  in  this  count  of  the  indict- 
ment, the  defendants  would  be  entitled  to  ac- 
quittal. 

Indictment  No.  8091  is  against  the  four  de- 
fendants first  named,  and  for  the  reasons  here- 
in suggested  in  relation  to  the  third  count  in 
indictment  No.  3092,  the  motion  to  quash  will 
be  overruled  as  to  the  first  count.  The  mo- 
tion will  be  sustained  as  to  the  second  count 
for  the  reason  that  the  same  typographical  er- 
ror of  inserting  Kansas  City,  Missouri,  instead 
of  Topeka,  Kansas,  which  occurred  in  the 
fourth  count  of  indictment  No.  3092  occurs  in 
the  second  count  of  this  indictment. 


UNITED  STATES  CIRCUIT  COURT,  DISTRICT  OF  OREGON. 


. OREGON  SHORT  LINE  & UTAH  NORTHERN  R.  CO. 

v. 

NORTHERN  PACIFIC  R.  CO. 

(See  S.  C.  51  Fed.  Rep.  465.) 


abroad  company  is  not,  as  a carrier  of  I take  freight  from  a connecting  road  in  the  cai*s 
freight  and  passengers,  under  any  obligation  to  I of  the  latter  and  transport  it  in  such  cars  while 
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its  own  cars  are  not  in  use,  in  the  absence  of  any 
controlling1  custom  among  railroads. 

2.  A railroad  company  which  accepts  freight  in 
the  cars  of  a connecting  road,  and  transports  it 
therein  when  it  has  cars  of  its  own  not  in  use,  is 
not  liable  for  mileage  upon  such  cars,  in  the  ab- 
sence of  an  arrangement  to  that  effect;  but  the 
existing  custom  that  when  a railroad  takes  the 
freight  in  the  foreign  cars  because  it  has  none  of 
its  own  out  of  use,  or  because  the  freight  would 
be  injured  by  the  transfer  it  shall  pay  certain 
mileage  on  the  cars  used,  is  reasonable  and  will 
be  enforced. 

3.  A railroad  company  receiving  freight  from  a 
connecting  road  is  under  no  obligation  to  ad- 
vance to  the  latter  the  charges  due  it  for. trans- 
portation, although  if  it  does  so  it  has  a lien  for 
payment  on  the  goods. 

4.  A railroad  company  is  Tinder  no  obligation  to 
honor  tickets  for  passage  over  its  line  issued  by 
another  company,  in  the  absence  of  an  arrange- 
ment between  them. 

5.  No  obligation  to  transport  freight  over  its  line 
in  the  cars  of  another  company,  when  it  has  cars 
of  its  own  not  in  use,  to  pay  the  charges  thereon 


of  the  other  company,  or  to  honor  tickets  for 
passage  over  its  line  issued  by  the  other  com- 
pany, is  imposed  upon  a railroad  company  by  the 
Interstate  Commerce  Act,  § 3,  providing  that 
carriers  shall  give  no  undue  or  unreasonable 
preference,  and  shall  afford  all  reasonable, 
proper,  and  equal  facilities  for  the  interchange 
of  traffic. 

6.  The  provision  of  the  charter  of  the  Northern 
Pacific  Railroad  Company,  that  it  shall  permit 
any  other  ralroad  company  to  form  running 
connections  with  it,  imposes  no  obligation  upon 
it  to  rjin  the  cars  of  another  company  over  its 
road,  except  when  the  transfer  of  the  freight 
contained  therein  would  injure  it. 

7.  The  “running  connections”  which  the  North- 
ern Pacific  Railroad  Company  is  required  by  its 
charter  to  make  with  other  railroads  include 
only  such  arrangements  as  to  the  time  of  trains 
and  as  to  stations,  platforms  and  other  facilities, 
as  will  enable  companies  desiring  to  connect  to 
do  so  without  detriment  or  serious  inconveni- 
ence. 

(Beady,  J.,  dissents  from  propositions.  5-7.) 


June  15,  1892. 


SUIT  to  restrain  defendant  from  discriminating  against  complainant  in  the  facilities  afforded 
for  receiving  and  forwarding  freight  and  passengers  tendered  to  it  for  transportation. 

Bill  dismissed. 


Statement  by  Field,  Circuit  Justice: 

The  complainant  is  a corporation  formed  un- 
der the  Act  of  Congress  of  August  2,  1882,  en- 
titled “ An  Act  Creating  the  Oregon  Short  Line 
Railway  Company,  a Corporation  in  the  Terri- 
tories of  Utah,  Idaho,  and  Wyoming,  and  for 
Other  Purposes,”  (22  Stat.  at  L.  chap.  372,  p. 
185),  and  by  the  consolidation  with  it,  under 
the  authority  of  the  general  incorporation  acts 
of  those  territories  and  of  the  state  of  Nevada, 
in  force  on  the  27th  of  July,  1889,  of  the  fol- 
lowing corporations,  namely:  The  Oregon 
Short  Line  Rsfilway  Company,  the  Utah  & 
Northern  Railway  Company,  the  Utah  Central 
Railway  Company,  the  Ogden  & Syracuse 
Railway  Company,  the  Nevada  Pacific  Rail- 
way Company,  the  Idaho  Central  Railway 
Company,  and  the  Salt  Lake  & Western  Rail- 
way Company.  The  defendant,  the  Northern 
Pacific  Railroad  Company,  is  a corporation 
created  under  the  Act  of  Congress  of  July  2, 
1864,  entitled  “An  Act  Granting  Lands  to  Aid 
in  the  Construction  of  a Railroad  and  Telegraph 
line  from  Lake  Superior  to  Puget  Sound,  on 
the  Pacific  Coast,  by  the  Northern  Route,”  (13 
Stat.  at  L.  chap.  217,  p.  365),  and  the  various 
acts  amending  and  supplementing  the  same. 
The  complainant  owns  a line  of  railroad  ex- 
tending from  Granger,  in  the  former  territory, 
now  state  of  Wyoming,  to  the  boundary  line 
between  the  states  of  Idaho  and  Oregon,  and  is 
the  lessee  of  the  lines  of  the  Oregon  Railway 
& Navigation  Company,  a corporation  organ- 
ized and  existing  under  the  laws  of  Oregon, 
extending  from  that  boundary  line  to  the  city 
of  Portland,  Or.  Its  railroad  connects  with 
the  Union  Pacific  Railway  at  Granger,  and 
forms  a part  of  the  Union  Pacific  system.  I 
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The  lines  of  the  Oregon  Railway  & Naviga- 
tion Company  and  of  the  defendant  are  con- 
nected at  Portland  by  the  tracks  of  the  Port- 
land Terminal  Company.  The  defendant 
owns  a line  of  railroad  extending  northwardly 
from  the  tracks  of  the  Terminal  Company  to 
Tacoma,  Seattle,  and  other  points  on  Puget 
sound,  and  thence  eastwardly  to  Minneapolis, 
Minnesota  Transfer,  St.  Paul,  and  other  points. 
The  lines  of  the  two  companies, — of  the  com- 
plainant and  of  the  defendant, — connecting  as 
stated  at  Portland,  have  been  used  as  continu- 
ous lines  for  the  carriage  of  a large  amount 
of  passenger  and  freight  traffic.  The  com- 
plainant charges  that  the  defendant  has  for 
some  time  past  and  still  continues  to  unlaw- 
fully discriminate  against  it  in  the  facilities 
afforded  for  receiving  and  forwarding  freight 
and  passengers  tendered  to  it  at  that  place. 
This  suit  is  brought  to  enjoin  the  defendant 
from  continuing  in  such  alleged  unlawful  dis- 
crimination against  the  complainant.  That 
discrimination  consists  in  the  difference  of 
conditions  under  which  the  defendant  will  re- 
ceive freight  and  passengers  tendered  to  it  at 
Portland  by  the  complainant. 

(1)  The  discrimination  in  receiving  and  for- 
warding freight  is  charged  to  be  this:  That  it 
has  at  various  times  refused  to  transport  freight 
tendered  to  it  by  the  complainant,  originating 
at  points  east  of  the  ninety-seventh  meridian, 
and  destined  to  points  on  the  lines  of  its  rail- 
way north  of  Portland,  when  such  freight  was 
in  cars  other  than  those  of  its  own,  unless  the 
complainant  would  assume  to  pay  to  the  com- 
pany owning  such  foreign  cars  the  usual  car 
mileage  for  their  use,  or  transfer  such  freight 
I from  the  foreign  cars  in  which  it  was  trans- 
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ported  over  its  lines  to  cars  owned  by  the  de- 
fendant; and,  in  cases  where  the  charges  on 
such  freight  were  not  prepaid  at  the  point  of 
origin  to  destination,  the  defendant  has  refused 
to  receive  and  transport  such  freight,  unless 
the  complainant  would  prepay  the  charges  for 
transporting  it  from  Portland  to  destination, 
and  has  refused  to  pay  to  the  complainant,  on 
receiving  such  freight,  the  charges  due  to  it 
and  connecting  lines  for  transporting  the  same 
to  Portland.  The  complainant  alleges  that 
such  action  on  the  part  of  the  defendant  is 
contrary  to  the  custom  and  practice  in  force 
among  railways  generally,  and  contrary  to  the 
custom  and  practice  in  force  between  the  com- 
plainant and  defendant  as  to  all  traffic  origi- 
nating on  lines  of  the  complainant  and  con- 
necting lines  west  of  the  ninety-seventh 
meridian.  It  also  alleges  that  during  the  time 
of  such  action  the  defendant  has,  except  in  a 
fewT  instances,  received  and  transported,  and 
at  the  present  time  professes  to  be  willing  to 
receive  and  transport,  to  points  on  the  lines  of 
the  defendant  and  lines  connecting  therewith 
north  of  Portland,  freight  originating  west  of 
the  ninety -seventh  meridian  on  the  lines  of  the 
complainant,  or  other  lines  connecting  there- 
with, when  tendered  to  the  defendant  by  the 
complainant  at  Portland,  and  has  paid  car  mile- 
age for  the  use  of  foreign  cars  in  the  trans- 
portation, and  transported  the  freight  in  such 
foreign  cars;  and  in  cases  where  the  charges 
on  the  freight  were  not  prepaid  to  destination 
has  not  demanded  or  received  from  the  com- 
plainant the  charges  for  transporting  the  same 
from  Portland  to  destination,  and  has  paid  to 
the  complainant  back  charges  due  to  it  and 
connecting  lines  for  transporting  the  freight 
from  the  point  of  origin  to  Portland.  The 
complaint  also  alleges  that  during  the  same 
time  the  defendant  has  received  and  trans- 
ported for  the  Southern  Pacific  Railroad  Com- 
pany freight  originating  both  east  and  west  of 
the  ninety-seventh  meridian  without  making 
against  the  company  the  discriminations  com- 
plained of  by  the  complainant. 

(2)  The  discrimination  in  receiving  and  for- 
warding passengers  is  charged  to  be  this:  That 
the  defendant  has  refused  to  transport  passen- 
gers destined  to  Puget  sound  and  other  points 
on  its  lines,  and  on  lines  connecting  therewith, 
when  they  have  presented  through  tickets 
issued  by  the  complainant,  or  by  other  railway 
companies  operating  over  its  lines  via  Port- 
land, issued  at  points  east  of  the  105th  meridian. 
The  complaint  alleges  that  during  the  time  of 
such  refusal  the  defendant  has  received  and 
transported  passengers  destined  to  like  points 
presenting  through  tickets  issued  at  points  west 
of  the  105th  meridian  by  the  complainant  or 
by  lines  connecting  therewith  passing  over  its 
lines  via  Portland,  and  that  the  defendant  at 
the  same  time  has  received  and  honored  tickets 
of  all  kinds  issued  by  the  Southern  Pacific 
Railway  Company,  connecting  with  it  at  Port- 
land, or  by  railways  connecting  with  it  at  St. 
Paul.  The  complainant  charges  that  the  refus- 
al of  the  defendant  to  receive  and  transport 
freight  in  the  cars  in  which  it  is  tendered  and 
to  honoi  tickets  as  mentioned  is  an  unreasonable 
and  unjust  discrimination  against  complainant 
and  against  its  traffic  originating  east  of  the 
9 1 th  and  105th  meridians,  and  destined  to  points 
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on  Puget  sound  via  Portland,  and  in  favor  of 
traffic  originating  east  of  the  97th  and  105th 
meridians,  and  destined  to  points  on  Puget 
sound  via  Minnesota  transfer,  at  which  latter 
point  complainant  alleges  that  defendant  fur- 
nishes better  facilities  to  connecting  lines  for 
the  interchange  of  traffic  than  at  Portland;  and 
that  the  discrimination  is  in  violation  of  the 
Act  of  Congress  of  February  4,  1887,  entitled 
“An  Act  to  Regulate  Commerce,”  commonly 
known  as  the  “Interstate  Commerce  Act,”  (24 
Stat.  atL.  chap.  104,  p.  879)  and  is  in  violation 
of  section  5 of  the  defendant’s  charter,  namely, 
of  the  Act  of  Congress  of  July  2,  1864,  (18 
Stat.  at  L.  365)  which  requires  it  to  permit 
any  other  railroad  to  form  running  connec- 
tions with  it  on  fair  and  equitable  terms. 

The  answer  of  the  defendant  denies  all  the 
averments  of  the  complaint,  except  the  one 
that  it  has  usually  refused  and  continues  to  re- 
fuse, to  transport,  in  the  cars  in  which  it  is 
tendered  by  complainant  at  Portland,  freight 
originating  at  points  east  of  the  97th  meridian, 
destined  to  points  on  Puget  sound,  unless  com- 
plainant waives  on  its  own  cars,  and  assumes 
to  pay  on  the  cars  of  other  companies,  the  cur- 
rent rate  of  mileage  for  the  number  of  miles 
they  are  run  over  its  road.  It  denies  that  the 
defendant  has  refused  to  receive  and  transport 
freight  tendered  by  complainant  to  it  at  Port- 
land for  transportation  to  points  on  Puget 
sound  without  prepayment  of  freight  charges 
to  points  of  destination,  except  certain  classes 
of  freight  which  it  is  the  custom  of  railroads 
to  carry  only  upon  prepayment  of  charges; 
and  that  the  terms  and  conditions  desired  by 
complainant  for  the  interchange  of  traffic  at 
Portland  are  fair  and  equitable;  or  that  they 
are  as  fair  and  equitable  as  the  terms  and  con- 
ditions upon  which  the  defendant  interchanges 
traffic  with  other  companies  at  Portland  and 
at  other  points.  As  a further  defense  the  de- 
fendant avers  that  the  lines  of  the  Oregon 
Railway  & Navigation  Company  were,  at  all 
times  mentioned  in  the  bill  of  complaint,  oper- 
ated and  controlled  by  the  Union  Pacific  Rail- 
way Company  as  a part  of  its  system;  that  the 
Union  Pacific  Railway  Company  and  the 
Oregon  Railway  & Navigation  Company,  and 
the  complainant  and  defendant,  were  at  all 
times  mentioned  in  the  bill  members  of  what 
is  known  as  the  “Transcontinental  Associa- 
tion,” and  as  members  thereof  they  entered  in- 
to an  agreement  and  issued  the  necessary 
tariffs  and  instructions,  under  the  terms  of 
which  the  freight  traffic  originating  east  of  the 
97th  meridian,  and  all  passenger  traffic  orig- 
inatingeast  of  the  105th  meridian,  destined  to 
points  on  Puget  sound,  north  of  Portland, 
was  to  be  routed  via  Minnesota  Transfer  and 
the  Northern  Pacific  Railroad,  and  that  in  pur- 
suance of  that  agreement  the  general  freight 
agent  of  the  Union  Pacific  system,  including 
complainant’s  lines,  issued  the  following  cir- 
cular: 

“Union  Pacific  Railway  Company,  Gener- 
al Freight  Department. 

“Circular  No.  685. 

Omaha,  January  16,  1889. 

“To  Agents  of  the  Connections:  Notice  is 

hereby  given  that  this  company  will  not  re- 
ceive any  freight  for  Puget  sound  points,  or 


252 


Interstate  Commerce  Reports — U.  S.  Cir.  Ct.,  District  of  Oregon.  1892. 


points  of  the  Northern  Pacific  Railroad  north 
of  Portland,  when  originating  at  or  east  of  the 
Missouri  river.  All  such  freights  shall  be 
routed  by  way  of  Minnesota  Transfer. 

“J.  A.  Monroe,  General  Freight  Agent.” 

And  that  by  this  agreement  Portland  was 
made  a common  terminal  point,  with  points  on 
Puget  sound  north  thereof,  and  the  complain- 
ant had  not,  at  the  time  of  filing  its  bill  of  com- 
plaint or  at  any  other  time,  any  arrangement  or 
contract  under  which  it  was  authorized  to  sell 
tickets  to  passengers  from  points  east  of  the 
105th  meridian  via  Portland,  and  defendant’s 
line  to  Puget  sound  points.  The  defendant 
avers  that,  notwithstanding  these  facts,  the 
Union  Pacific  Railroad  Company  is  soliciting 
business  from  points  east  of  the  97th  and  105th 
meridians  for  transportation  to  Puget  sound 
points  via  complainant’s  and  defendant’s  lines 
without  authority  from  the  defendant,  and  is 
representing  that  it  can  send  freight  and  check 
baggage  through  without  transfer,  and  has 
adopted  the  following  system  for  sale  of  tickets 
from  eastern  points  to  Puget  sound  points  via 
complainant’s  and  defendant’s  lines:  It  sells 

and  delivers  to  passengers  tickets  coming  from 
such  eastern  points  to  the  city  of  Portland,  and 
delivers  to  the  passengers  an  order  on  the  ex- 
change ticket  agent  of  the  Oregon  Railway  & 
Navigation  Company  at  Portland,  for  a ticket 
over  the  defendant’s  road  from  the  city  of 
Portland  to  the  city  of  Tacoma,  or  other  points 
on  said  road  in  the  territory,  now  the  state,  of 
Washington,  and  the  passenger,  upon  his  ar- 
rival at  the  city  of  Portland,  is  furnished  by 
the  agent  with  either  tickets  or  a sum  of  money 
sufficient  to  transport  him  to  destination;  and 
the  price  the  passenger  pays  for  such  transpor- 
tation, including  that  over  defendant’s  line,  is 
complainant’s  rate  from  the  eastern  points  to 
the  city  of  Portland.  And  the  defendant  avers 
that  at  the  dates  in  the  bill  of  complaint  men- 
tioned the  complainant  was,  and  is  now,  dis- 
criminating in  the  way  stated,  in  favor  of 
passengers  traveling  over  its  lines  from  eastern 
points  to  points  north  of  the  city  of  Portland. 

Issue  being  joined  upon  the  answer,  evidence 
was  taken,  and  upon  the  pleadings  and  proofs 
the  cause  was  argued  in  the  circuit  court  for  the 
district  of  Oregon  in  June  last.  During  the 
argument  it  was  stipulated  that  the  annual  re- 
port of  the  Union  Pacific  Railroad  Company 
should  be  deemed  admitted  in  evidence. 
Counsel  for  the  defendant  then  asked  leave  to 
amend  its  answer  by  averring  the  insolvency 
of  the  complainant  and  of  the  Union  Pacific 
Railroad  Company.  Whereupon  the  court  di- 
rected that  the  answer  should  be  considered  as 
though  such  amendment  was  made.  After 
argument,  counsel  for  the  complainant  re- 
quested 60  days’  time  to  prepare  briefs  in  the 
cause,  which  was  given,  with  a similar  time  to 
the  defendant  to  answer  such  briefs.  By  mut- 
ual arrangement  between  counsel,  time  for  the 
preparation  and  furnishing  of  the  briefs  was 
extended  so  that  they  were  not  presented  to  the 
judges  of  the  court  until  after  the  commence- 
ment of  the  October  term  of  the  Supreme  Court 
of  the  United  States  at  Washington,  and  dur- 
ing the  session  of  that  court  the  presiding 
justice  of  the  circuit  court  was  constantly 
occupied,  and  was  unable  to  take  up  the  cause 
and  give  it  proper  consideration.  This  is  the 
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reason  for  the  long  delay  in  disposing  of  the 
cause. 

Messrs.  W.  W.  Cotton  and  Zera  Snow 

for  complainant. 

Messrs.  Dolph,  Bellinger,  Mallory  & 
Simon  and  James  M.  Naught  for  defend- 
ant. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  oral  arguments  of  counsel  on  the  hear- 
ing of  this  case  were  extended  and  able,  and 
their  elaborate  briefs  since  filed,  covering  850 
pages  of  printed  matter  in  octavo  form,  touch 
upon  nearly  every  question  relating  to  the  re- 
ceipt, transfer,  and  forwarding  of  freight  and 
passengers  by  connecting  lines  of  railway,  and 
the  respective  rights  and  liabilities  of  the  par- 
ties. To  give  proper  consideration  to  the 
questions  thus  brought  forward  would  extend 
this  opinion  into  a treatise  on  the  subject, 
which  we  have  neither  the  disposition,  time, 
nor  necessary  information  to  undertake  and 
adequately  perform.  We  shall  therefore  con- 
fine what  we  have  to  say  to  the  consideration 
of  the  main  proposition  of  the  complainant, 
deeming  that  its  determination  will  be  suffi- 
cient for  the  disposition  of  the  case  before  us. 
Its  chief  contention  is  that  the  defendant,  as  a 
common  carrier  by  railway  of  freight  and 
passengers,  is  obliged  (1)  to  receive  freight 
tendered  to  it  by  the  complainant  at  Portland, 
Or.,  that  being  a point  where  it  connects  with 
the  road  of  the  complainant,  in  the  cars  in 
which  it  is  tendered,  and  transport  the  same 
to  point  of  destination  in  such  cars,  over  its 
roads,  and  pay  to  the  company  owning  the  cars 
the  current  rate  of  mileage  for  their  use,  and 
also  pay  the  charges  for  transportation  from 
point  of  origin  to  Portland;  (2)  to  honor  tickets 
or  coupons  for  passage  over  its  lines  north  of 
Portland,  issued  by  the  complainant.  This 
obligation  of  the  defendant  is  asserted  on  three 
grounds:  (1)  The  alleged  established  custom 

between  railroad  companies  operating  con- 
necting lines;  (2)  the  3d  section  of  the  Inter- 
state Commerce  Act;  and  (3)  the  5th  section  of 
the  defendants  charter,  that  is,  of  the  Act  of 
Congress  of  July  2,  1864,  creating  the  Northern 
Pacific  Railroad  Company. 

1.  The  complaint  avers  that  it  is  the  cus- 
tom of  railroad  companies  operating  connect- 
ing lines  to  receive  and  transport  freight 
tendered  to  them  in  the  cars  in  which  it  is  ten- 
dered, and  to  pay  the  usual  car  mileage  on 
such  cars,  and  to  advance  the  charges  for  the 
transportation  of  the  freight  from  point  of  ori- 
gin to  the  point  of  connection.  This  averment 
is  denied  by  the  answer,  and  numerous  wit- 
nesses were  examined  on  the  subject,  called 
both  by  the  complainant  and  defendant,  who 
had  been  or  were  connected  with  railroad 
companies  as  managers  or  superintendents, 
and  who  had  had  large  experience  in  conduct- 
ing traffic  between  connecting  lines.  Their 
testimony  differs  only  in  immaterial  matters. 
It  agrees  in  the  main  points,  and  is  to  this  pur- 
port : That  whether  or  not  the  freight  re- 

ceived by  one  company  shall  be  transported  in 
the  cars  in  which  it  is  tendered,  or  be  trans- 
ferred to  the  cars  of  the  receiving  company,  is, 
as  a general  rule,  dependent  upon  contract  be- 
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tween  the  connecting  companies,  and  is  not  a 
matter  in  which  there  is  any  established  cus- 
tom applicable  to  all  cases.  Exceptions  to  the 
general  rule  arise  when  the  cars  of  the  receiv- 
ing company  are  all  in  use:  then  the  freight  is 
usually  received  and  transported  in  the  cars 
in  which  it  is  tendered,  that  there  may  be  no 
unnecessary  delay  in  the  transportation.  Some- 
times  also  the  cars  are  received  where  the 
freight  is  of  such  a character  that  it  may  be 
injured  by  transfer  from  one  car  to  another. 
There  can  be  no  usage  founded  in  reason  re- 
quiring the  receiving  company  to  transport  the 
freight  in  the  cars  in  which  it  is  tendered, 
when  its  own  cars  are  not  in  use.  The  receiv- 
ing company  is  not  under  any  obligation  to 
allow  its  own  cars  to  remain  idle  in  order  to 
transport  those  of  another  company;  in  such 
cases,  that  is,  where  it  has  sufficient  cars  for 
the  purpose  not  in  use,  it  may  properly  refuse 
to  receive  the  freight  unless  it  is  transferred  to 
them.  The  testimony  establishes  beyond  con- 
troversy the  position  thus  stated,  namely,  that, 
except  where  the  cars  of  the  receiving  com- 
pany are  all  in  use,  or  engaged  for  the  time  of 
the  desired  transportation,  or  where  the 
freight  is  of  such  a character  that  it  will  suffer 
by  being  transferred  to  other  cars,  the  receiv- 
ing and  transporting  of  the  freight  in  the  cars 
in  which  it  is  tendered  is  a matter  of  conven- 
tional arrangement  between  tbe  connecting 
companies.  In  determining  which  of  these 
modes  shall  be  adopted  many  circumstances 
are  to  be  taken  into  consideration,  such  as  the 
condition  of  the  cars,  the  wear  to  which  they 
have  been  subjected,  their  ability  to  stand  the 
speed  of  the  company’s  trains,  their  equipment 
with  air  brakes,  proper  couplings,  and  the 
like,  and  also  the  condition  of  the  road  over 
which  they  are  to  be  transported,  and  the  ar- 
rangements made  for  side-tracking  the  cars 
for  the  passage  of  meeting  trains,  in  relation 
to  which  several  matters  no  specific  direction 
applicable  to  all  cases  can  be  given.  The  tes- 
timony shows  that  in  some  cases,  where  there 
is  a large  business  at  connecting  points,  nearly 
one  half  of  the  freight  is  transferred  to  the  cars 
of  the  receiving  company,  and  the  remainder 
is  taken  in  the  cars  in  which  the  freight  is 
tendered.  The  amount  received  in  one  way 
or  the  other  constantly  varies. 

The  receiver  of  the  Minneapolis  & St.  Louis 
Railway  Company,  and  president  of  the  Min- 
nesota Transfer  Company,  testified  that  from 
his  experience  and  observation  the  question  of 
transferring  cars  received  by  one  railway 
company  from  a connecting  line,  containing 
freight  for  transportation  from  a receiving 
line,  was  determined  more  or  less  by  the  nat- 
ure of  the  freight,  and  the  question  whether 
the  receiving  line  has  or  not  plenty  of  cars  of 
its  own  in  which  to  load  and  forward  the 
freight;  that  in  some  cases  companies  decline  to 
allow  their  cars  to  go  beyond  the  terminal  point 
on  their  own  line,  and  in  such  cases  the  freight 
is,  of  course,  transferred.  One  of  the  vice 
presidents  of  the  Chicago,  Milwaukee  & St. 
Paul  Railway  Company  testified  that,  when 
there  is  no  agreement  between  the  connecting 
companies  on  the  subject,  the  question  whether 
the  freight  tendered  shall  be  transported  to 
destination  in  the  original  cars,  or  be  trans- 
ferred into  the  cars  of  the  receiving  company, 
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rests  with  the  latter  company.  The  general 
manager  of  the  Northern  Pacific  Railroad 
Company,  in  answer  to  the  question,  “ What 
is  the  custom  or  method  obtaining  among 
railroads  concerning  the  handling  of  cars?  ” 
testified  as  follows: 

“ The  method  of  handling  through  business 
interchanged  between  railroads  is  controlled 
by  various  circumstances,  in  some  cases  by 
traffic  contracts,  which  provide  for  cars  going 
through  without  transfer  or  breaking  bulk. 
In  many  cases  it  is  controlled  by  conditions  of 
what  we  might  term  the  car  market;  that  is, 
by  the  car  supply.  There  are  times  when  rail- 
roads east  of  St.  Paul  give  orders  at  the  trans- 
fer to  permit  none  of  their  cars  to  go  beyond 
St.  Paul.  There  are  times  when  they  permit 
their  cars  to  go  through  without  breaking 
bulk.  On  the  other  hand,  there  are  times 
when  the  railroads  north  and  west  of  St.  Paul 
do  not  take  through  cars,  even  when  the  roads 
tendering  them  are  willing  to  have  them  go 
through,  because  they  have  sufficient  of  their 
own  cars,  and,  under  the  general  agreement 
and  understanding  between  the  railroads  of 
the  United  States  to  pay  a certain  rate  per 
mile  on  all  cars  of  other  railroad  companies 
used  over  their  lines,  it  would  become  a burden 
to  take  a foreign  car,  and  permit  its  own  car 
to  lie  idle,  and  pay  a mileage  rental  for  the 
foreign  car.  The  receiving  road  determines 
for  itself  whether  to  take  the  cars  of  a connect- 
ing line  or  to  transfer  the  freight  to  its  own 
cars.  This  [said  the  witness]  is  the  universal 
practice  all  over  the  country  [meaning,  of 
course,  in  the  absence  of  special  contract  on 
the  subject].” 

It  follows  that  the  complainant  has  failed  to 
show  the  existence  of  a controlling  custom  as 
to  the  manner  of  receiving  and  forwarding 
freight  in  the  cars  in  which  it  is  tendered.  A 
controlling  custom  can  only  be  established  by 
long  usage,  and  must  be  certain,  reasonable, 
and  uniform,  to  have  the  force  of  law. 

As  the  receiving  company  is  under  no  obli- 
gation to  take  the  freight  in  the  cars  in  which 
it  is  tendered,  and  transport  it  in  such  cars, 
when  it  has  cars  of  its  own,  not  in  use,  to 
transport  it,  there  can  be  no  custom  that  it 
shall  pay  the  owner  of  such  cars,  should  it  re- 
ceive them  in  such  case,  car  mileage  for  their 
use.  The  car  mileage  in  that  case  must  be  up- 
on an  arrangement  between  the  parties.  But 
when  the  receiving  company  takes  the  freight 
in  the  foreign  cars  because  it  has  none  of  its 
own  out  of  use  to  transport  it,  or  because  it 
would  injure  the  freight  to  transfer  it  to  its 
own  cars,  it  is  the  general  practice  for  the  re- 
ceiving company  to  pay  the  usual  mileage  on 
the  cars  taken  and  used,  and  such  practice  is  a 
reasonable  one,  and  should  be  enforced. 

There  is  no  law  or  custom  requiring  a rail- 
way company  receiving  freight  from  a con- 
necting line  to  advance  or  assume  the  payment 
of  the  charges  due  thereon  for  the  transporta- 
tion from  its  point  of  origin  to  the  connecting 
line.  If  it  does  thus  advance  or  assume  the 
payment  of  such  charges,  it  can  retain  a lien 
upon  the  property  transported  for  their  pay- 
ment as  well  as  for  the  transportation  rendered 
by  itself.  A railway  company,  like  any  other 
common  carrier,  has  a right  to  demand  that 
its  charges  for  transporting  goods  shall  be 
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paid  in  advance,  and  is  under  no  obligation  to 
receive  the  goods  for  transportation  unless 
such  charges  are  paid,  if  demanded.  The 
general  practice,  it  is  true,  is  to  collect  the 
charges  upon  delivery  of  the  goods  transported 
to  the  consignee,  and,  where  goods  are  received 
without  the  payment  in  advance  being  de- 
manded, it  becomes  the  duty  of  the  railway 
company  to  complete  the  carriage.  Its  right 
to  payment  in  advance  is  thus  waived.  It 
holds,  however,  a lien  upon  the  goods  for  pay- 
ment, and  in  case  the  goods  are  delivered  pre- 
vious to  payment  it  can  hold  the  consignee  re- 
sponsible. The  same  law  applies  where  the 
goods  are  received  from  the  original  consignor 
or  from  an  intermediate  carrier.  The  railway 
company,  in  the  absence  of  any  contract  on 
the  subject,  is  under  no  obligation  to  take  the 
carriage  in  the  one  instance,  or  to  continue  the 
carriage  in  the  other,  without  prepayment  of 
its  charges,  if  demanded. 

As  to  the  alleged  obligation  of  the  defend- 
ant to  honor  tickets  or  coupons  for  passage 
over  its  lines  north  of  Portland,  issued  by  the 
complainant,  it  is  sufficient  to  say  there  is  no 
evidence  in  support  of  it.  The  practice  of 
railway  companies,  operating  connecting  lines, 
to  honor  tickets  or  coupons  for  passage  over 
their  respective  lines  issued  by  a connecting 
company,  which  is  very  general,  is  founded 
entirely  upon  arrangements  between  the  con- 
necting companies,  "in  the  absence  of  such  ar- 
rangements, there  is  no  obligation  on  the  part 
of  either  company  to  honor  tickets  issued  by 
the  other.  All  the  witnesses  examined  on  this 
point  concur  in  their  statements  in  this  respect! 

2.  But  it  is  also  contended  that  the  obliga- 
tion alleged  of  the  defendant  to  receive  freight 
tendered  to  it  by  the  complainant  at  Portland, 
and  to  transport  it  to  the  point  of  destination 
without  breaking  bulk,  in  the  manner  men- 
tioned, and  to  pay  the  charges  stated,  and  honor 
the  tickets  of  connecting  companies  for  pas- 
sage over  its  road  north  of  Portland,  is  im- 
posed by  the  third  section  of  the  Interstate 
Commerce  Act.  24  Stat.  at  L.  chap.  104,  p. 
380.  That  section  is  as  follows: 

“That  it  shall  be  unlawful  for  any  common 
carrier  subject  to  the  provisions  of  this  Act  to 
make  or  give  any  undue  or  unreasonable  pref- 
erence or  advantage  to  any  particular  person, 
company,  firm,  corporation,  or  locality,  or  any 
particular  description  of  traffic,  in  any  respect 
whatsoever,  or  to  subject  any  particular  per- 
son, company,  firm,  corporation,  or  locality, 
or  any  particular  description  of  traffic,  to  any 
undue  or  unreasonable  prejudice  or  disadvan- 
tage in  any  respect  whatsoever.  Every  com- 
mon carrier  subject  to  the  provisions  of  this 
Act,  shall,  according  to  their  respective  powers, 
afford  all  reasonable,  proper,  and  equal  facili- 
ties for  the  interchange  of  traffic  between  their 
respective  lines,  and  for  the  receiving,  for- 
warding, and  delivering  of  passengers  and 
property  to  and  from  their  several  lines  and 
those  connecting  therewith,  and  shall  not  dis- 
criminate in  their  rates  and  charges  between 
such  connecting  lines,  but  this  shall  not  be  con- 
strued as  requiring  any  such  common  carrier 
to  give  the  use  of  his  tracks  or  terminal  facili- 
ties to  another  carrier  engaged  in  like  business.” 

The  first  subdivision  of  this  section  does 
not  make  all  preferences  or  advantages  which 
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may  be  given  by  a common  carrier  unlawful; 
only  those  which  are  undue  or  unreasonable 
are  forbidden.  The  second  subdivision  is 
similarly  guarded  in  its  provisions.  Common 
carriers  are  there  only  required,  according  to 
their  respective  powers,  to  afford  all  reason- 
able, proper,  and  equal  facilities  for  the  inter- 
change of  traffic  between  their  respective  lines, 
and  are  forbidden  to  discriminate  in  their  rates 
and  charges  between  them.  And  even  this  pro- 
vision is  subject  to  the  limitation  that  it  shall 
not  be  construed  as  requiring  any  common 
carrier  to  give  the  use  of  its  tracks  or  terminal 
facilities  to  another  carrier  engaged  in  like 
business.  As  justly  said  by  the  circuit  court  of 
the  United  States  in  the  case  of  Kentucky  &1. 
Bridge  Go.  v.  Louisville  & N.  R.  Co.  2 inters. 
Com.  Rep.  102,  37  Fed.  Rep.  624: 

“No  provision  of  the  Interstate  Commerce 
Act  confers  eaual  facilities  upon  connecting 
lines  under  dissimilar  circumstances  and  con- 
ditions. On  the  contrary,  even  as  to  interstate 
commerce  itself,  the  distinction  is  recognized 
throughout  between  discriminations  and  pref- 
erences which  are  just  and  reasonable  and 
those  which  are  unjust  and  unreasonable,  ac- 
cording as  they  are  made  or  given  under  simi- 
lar or  dissimilar  circumstances  and  conditions. 
All  discriminations  and  preferences  are  not 
forbidden  or  made  unlawful,  but  only  such  as 
are  unjust  or  undue  or  unreasonable  are  pro- 
hibited. In  each  and  every  case,  therefore, 
the  question  whether  a discrimination  is  unjust 
or  a prefereuce  is  undue  or  unreasonable, 
either  as  to  the  common  carrier  or  the  com- 
merce it  may  transport,  involves  a considera- 
tion of  the  circumstances  and  conditions  un- 
der which  such  discrimination  or  preference  is 
made  or  given.” 

It  does  not  appear  from  the  testimony  pro- 
duced in  this  case  that  the  defendant  has,  as 
against  the  complainant,  made  or  claimed  the 
right  to  give  any  undue  or  unreasonable  prefer- 
ences or  advantages  to  any  person,  company, 
firm,  or  corporation,  or  locality,  in  receiving 
and  transporting  freight  in  the  cars  in  which 
it  is  tendered.  It  has  claimed  the  right  in  all 
cases  to  refuse  to  take  freight  and  transport  it 
in  foreign  cars,  when  it  has  cars  of  its  own  in 
which  it  can  be  carried,  except  only  where  the 
freight  i^  of  such  a character  that  its  transfer 
to  another  car  would  be  injurious  to  it.  The 
answer  of  the  defendant  impliedly  admits  that 
it  has  usually  refused  to  transport  freight  in 
foreign  cars,  where  the  freight  has  originated 
east  of  the  97th  meridian,  unless  the  complain- 
ant waived  on  its  own  cars,  and  assumed  to- 
pay  on  the  cars  of  other  companies,  the  current 
rates  of  mileage  for  the  distance  run  over  de- 
fendant’s road;  but  such  refusal  can  in  no  re 
spect  be  deemed  an  unreasonable  discrimina- 
tion against  the  complainant,  if  made  when 
the  defendant’s  own  cars  were  not  in  use,  but 
were  free  to  be  employed  in  the  transportation- 
desired,  or  was  made  when  to  transfer  the 
freight  would  not  have  been  injurious  to  it. 
Nothing  of  this  kind  being  shown,  there  was- 
no  foundation  for  the  allegation  of  any  unjust 
or  illegal  discrimination  in  favor  of  other 
companies,  as  against  the  complainant,  upon 
which  this  suit  proceeds. 

The  alleged  discrimination  against  freight 
originating  east  of  the  97th  and  105th  meridi- 
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ans,  in  favor  of  freight  originating  west  of 
those  meridians,  is  not  shown  to  have  been 
made  under  conditions  which  rendered  it  un- 
reasonable or  a denial  of  equal  facilities  afford 
ed  to  others.  Proof  to  that  effect  must  be 
produced  to  authorize  a court  to  interfere  with 
the  conduct  of  a railroad  company  in  the  in- 
terchange of  traffic  with  connecting  lines, 
upon  charges  of  giving  undue  or  unreasonable 
preferences  to  some  of  them  over  others,  and 
thus  unlawfully  discriminating  between  them. 
The  provision  in  the  second  subdivision  of  the 
3d  section  of  the  Interstate  Commerce  Act, 
that  a common  carrier  shall  not  he  required 
to  give  the  use  of  its  tracks  and  terminal  facil- 
ities to  another  carrier  engaged  in  like  busi- 
ness, is  a limitation  upon  or  qualification  of  the 
duty  [declared  of  affording  all  reasonable, 
proper,  and  equal  facilities  for  the  interchange 
of  traffic;  and  the  receiving,  forwarding,  and 
delivering  of  passengers  and  property  to  and 
from  the  several  lines  and  those  connecting 
therewith.  It  was  so  expressly  held  in  the  case 
above  cited  of  Kentucky  & I.  Bridge  Co.  v. 
Louisville  & N.  R.  Co.  2 Inters.  Com.  Rep. 
102,  37  Fed.  Rep.  571. 

It  follows  from  this,  as  it  was  decided  in  that 
case,  that  a common  carrier  is  left  free  to  en- 
ter into  arrangements  for  the  use  of  its  tracks 
or  terminal  facilities  with  one  or  more  con- 
necting lines,  without  subjecting  itself  to  the 
charge  of  giving  undue  or  unreasonable  pref- 
erences or  advantages  to  such  lines,  or  of  un- 
lawfully discriminating  against  other  carriers. 
In  making  arrangements  for  such  use  by  other 
companies,  a common  carrier  will  be  governed 
by  considerations  of  what  is  best  for  its  own 
interests.  The  Act  does  not  purport  to  divest 
the  railway  carrier  of  its  exclusive  right  to  con- 
trol its  own  affairs,  except  in  the  specific  par- 
ticulars indicated.  As  said  in  the  case  of  Chi- 
cago & A.  R.  Co.  v.  Pennsylvania  R.  Co.  1 
Inters.  Com.  Rep.  357,  360,  1 1.  C.  C.  Rep.  86, 
95: 

“The  right  of  ownership  of  railroad  prop- 
erty, with  the  power  of  control  over  employes 
and  management  of  the  property,  is  as  ab- 
solute under  the  Act  as  before  its  passage.  The 
regulation  of  commerce  between  the  states, 
which  is  all  that  the  Act  contemplates,  does  not 
involve  community  of  property  or  joint  con- 
trol of  subordinates  among  the  several  com- 
panies that  honor  through  tickets.  The  cor- 
porate powers  of  every  company  for  all 
administrative  and  governing  purposes  within 
its  prescribed  sphere  remain  unimpaired. 
With  the  legitimate  exercise  of  these  powers 
another  company  has  no  concern  and  no  right 
to  intermeddle.” 

3.  The  5th  section  of  the  defendant’s  char- 
ter, that  is,  of  the  Act  of  Congress  of  July  2, 
1864,  creating  the  Northern  Pacific  Railroad 
Company,  making  it  the  duty  of  that  com- 
pany to  permit  any  other  railroad  com- 
pany which  should  be  authorized  to  be  built 
by  the  United  States,  or  by  the  legislature  of 
any  territory  or  state  in  which  the  same  may 
be  situated,  to  form  running  connections  with 
it  on  fair  and  equitable  terms,  does  not  impose 
any  obligation  upon  the  company  to  carry 
freight  in  the  cars  in  which  it  may  be  tendered 
by  a connecting  line  when  its  own  cars  are  not 
in  use,  except  where  the  transfer  of  the  freight 
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| to  another  would  be  injurious  to  it.  In  all 
other  cases  the  receipt  and  transport  of  the 
freight  tendered  in  foreign  cars  is  a matter  of 
conventional  arrangement  between  it  and  the 
connecting  company.  The  running  connec- 
tions which  must  be  permitted  by  the  defend- 
ant are  not,  as  contended  by  complainant’s 
counsel,  a running  over  its  line,  but  only  in 
connection  with  it;  a provision  intended  to  se- 
cure the  transportation  and  exchange  of  freight 
between  connecting  lines,  and  not  the  use  of 
each  other’s  road  by  the  cars  of  such  com- 
panies. Whenever  an  intention  has  been  man- 
ifested, in  the  creation  of  railway  charters,  that 
a connecting  company  shall  have  the  power  to 
run  its  cars  over  the  line  of  another,  or  to  re- 
quire one  company  to  haul  over  its  line  the 
cars  of  another,  such  intention  has  been  ex- 
pressed in  unequivocal  terms,  such  as  is  found 
in  the  constitutions  or  statutes  of  several  of  the 
states  respecting  railway  companies,  which  is 
substantially  in  these  terms:  “And  they  shall 

receive  and  transport  each  other’s  passengers, 
tonnage,  and  cars,  loaded  or  empty  without  de- 
lay or  discrimination.”  In  some  of  the  Eng- 
lish charters  of  railway  companies  it  is  pro- 
vided that  all  companies  and  persons  shall  be 
entitled  to  use  the  railway  with  engines  and 
carriages,  properly  constructed,  subject  to  the 
provisions  of  the  “act  for  the  better  regulation 
of  railways  and  for  the  conveyance  of  troops, 
and  regulations  to  be  from  time  to  time  made 
by  the  company.” 

The  terms  “running  connections,”  as  used  in 
the  Act  of  July  2,  1864,  in  incorporating  the 
defendant,  apply  to  both  passenger  and  freight 
connections  and  facilities,  and  yet  they  do  not 
require  the  defendant  to  haul  special  cars  of 
other  companies,  such  as  excursion  cars,  sleep- 
ing cars,  or  cars  designed  for  accommodation 
in  certain  particulars,  in  the  absence  of  specific 
contract  to  that  effect.  Worcester  Excursion 
Car  Co.  v.  Pennsylvania  R.  Co.  2 Inters.  Com. 
Rep.  793,  3 I.  C.  C.  Rep.  581.  Section  5 of  its 
charter  requires  it  to  furnish  the  equipment  to 
be  used  on  its  road.  As  justly  observed  by 
counsel,  a running  connection  which  should  re- 
quire the  defendant  to  receive  in  its  freight 
and  passenger  trains, composed  of  cars  equipped 
with  automatic  couplers,  air  brakes,  steel  tires, 
and  other  improvements  tending  to  facilitate 
the  safe  and  economical  operation  of  the  train 
and  lessen  the  probability  of  accidents,  cars 
without  such  equipment,  and  not  adapted  to 
the  service  and  facilities  furnished  by  the  de- 
fendant, cannot  be  regarded  as  fair  aud  equi- 
table. We  are  of  opinion  that  a runningcon- 
nection  of  one  road  with  another,  within  the 
meaning  of  the  defendant’s  charter,  only  in- 
cludes such  arrangements  as  to  the  time  of 
arrival  and  departure  of  trains,  and  as  to  sta- 
tions, platforms,  and  other  facilities,  as  will 
enable  companies  desiring  to  connect  to  do  so 
without  detriment  or  serious  inconvenience. 

We  do  not  deem  it  essential  to  inquire  into 
the  arrangements  alleged  to  have  been  made  by 
the  Transcontinental  Association,  and  how  far 
those  arrangements  should  be  regarded  as  bind- 
ing upon  the  parties  as  to  traffic  in  freight 
originating  east  of  the  97th  meridian,  and  in 
the  passenger  traffic  originating  east  of  the  105th 
meridian,  as  the  material  questions  which  must 
govern  the  interchange  of  freight  and  passen- 
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gers  at  points  of  connection  in  their  respective 
lines,  from  whatever  quarter  they  may  come, 
are  considered  so  far  as  there  is  any  difference 
in  the  contention  between  the  parties  to  this 
suit. 

Upon  a consideration  of  whatever  we  deem 
material  in  the  controversy  before  us,  and  the 
proofs  which  have  been  produced  as  to  the 
course  of  business  pursued  by  the  defendant, 
we  do  not  perceive  anything  against  which  the 
complainant  can  make  any  valid  objection.  It 
is  not  shown  that  the  defendant  has,  at  any 
time,  refused  to  make  proper  connections  with 
the  complainant  seeking  to  send  freight  or  pas- 
sengers over  its  lines  north  of  Portland,  or  has, 
in  that  respect,  given  any  undue  or  unreason- 
able preferences  or  advantages  to  other  com- 
panies over  the  complainant.  It  was  under  no 
obligation,  by  custom  or  law,  to  receive  the 
freight  of  the  complainant  or  of  other  com- 
panies in  the  cars  in  which  it  was  tendered, 
and  transport  it  over  its  own  road  in  such  cars, 
when  its  own  cars  were  not  in  use,  but  were 
free  to  be  employed  in  the  transportation  de- 
sired, unless  it  would  be  injurious  to  the  freight 
to  have  it  removed  from  one  car  to  another. 
Nor  is  it  shown  that  in  any  cases  it  has  unlaw- 
fully discriminated  in  its  charges  against  the 
complainant  in  the  transportation  of  its  freight 
in  favor  of  other  companies.  It  therefore  fol- 
lows, without  further  consideration  of  the  nu- 
merous matters  touched  upon  by  counsel,  that 
the  bill  cannot  be  sustained.  It  will  therefore 
be  dismissed,  and  the  mandatory  injunction 
heretofore  issued  be  dissolved;  and  it  is  so  or- 
dered. 

Deady,  District  Judge,  dissenting: 

I am  sorry  I am  not  able  to  concur  in  the 
foregoing  opinion,  and,  although  I do  it  with 
some  hesitation,  I think  it  proper  to  give  briefly 
my  reasons  therefor.  It  is  admitted  by  coun- 
sel for  the  defendant  that  the  second  clause  of 
section  3 of  the  Act  entitled  “An  Act  to  Regu- 
late Commerce,”  (24Stat.  at  L.  380)  is  new,  and 
imposes  obligations  and  restraints  upon  com- 
mon carriers,  “subject  to  the  provisions  of  the 
Act,”  unknown  to  the  common  law;  and  this 
is  apparent  independent  of  such  admission. 
The  question  is,  what  are  these  obligations  and 
restraints?  The  plaintiff  contends  in  this  case, 
that  the  duty  imposed  upon  defendant  is  at 
least  that  of  hauling  car  loads  of  freight,with- 
out  breaking  bulk,  when  tendered  it  by  the 
plaintiff,  over  its  line,  from  Portland  to  points 
on  the  sound,  charging  therefor  its  local  rates, 
and  paying  therefor,  for  the  use  of  the  car,  the 
customary  rate  of  one  fourth  of  a cent  per  mile. 
The  defendant  denies  this  obligation,  and  con- 
tends it  is  only  bound  to  carry  freight  in  its 
own  cars,  and  that  the  plaintiff  must  unload 
its  cars  at  Portland,  and  tender  the  freight  thus 
unloaded,  to  be  railroaded  on  the  defendant’s 
cars  as  if  it  originated  at  that  point.  This  much 
it  was  bound  to  do  at  common  law, — to  carry 
all  freight  tendered  to  it  in  the  order  in  which 
it  was  received.  But  the  section  goes  beyond 
the  common  law,  and  therefore  it  must  impose 
a duty  beyond  that  of  merely  receiving  freight 
from  the  plaintiff  when  unloaded  from  its  cars. 
The  language  of  the  second  clause  of  the  sec- 
tion in  this  respect  is  as  follows: 

“ Every  common  carrier,  subject  to  the  pro-  J 
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visions  of  this  Act,  shall,  according  to  their 
respective  powers, afford  all  reasonable,  proper, 
and  equal  facilities  for  the  interchange  of  traffic 
between  their  respective  lines,  and  for  the  re- 
ceiving, forwarding,  and  delivering  of  passen- 
gers and  property  to  and  from  their  several 
lines,  and  those  connecting  therewith,  and 
shall  not  discriminate  in  their  rates  and  charges 
between  such  connecting  lines;  but  this  shall 
not  be  construed  as  requiring  any  such  com- 
mon carrier  to  give  the  use  of  its  track  or  ter- 
minal facilities  to  another  carrier  engaged  in 
like  business.” 

The  carrier  is  to  afford  these  “ facilities  ” for 
what  purpose?  The  Act  says,  “For  the  inter- 
change of  traffic  between  their  respective  lines, 
and  for  the  receiving,  forwarding,  and  deliver- 
ing of  passengers  and  property  to  and  from 
their  several  lines  and  those  connecting  there- 
with.” To  exchange  freight  in  bulk,  by  car 
loads,  is  certainly  a “reasonable  and  proper 
facility”  for  that  purpose.  It  is  a general  cus- 
tom, except  in  some  special  instance  like  this, 
where  the  carrier  disobeys  the  injunction  of 
the  law  for  the  purpose  of  injuring  a compet- 
ing line  in  its  own  interest.  To  exchange 
freight  by  the  car  load  is  a “reasonable  and 
proper  facility”  for  the  interchange  of  traffic 
between  these  lines,  and  it  is  such  a facility  to 
enable  them  to  receive  and  forward  passengers 
and  property  to  and  from  their  respective  lines 
and  those  connected  with  them.  On  the  other 
hand,  to  require  the  plaintiff  to  unload  its  cars 
with  freight  destined  for  points  on  the  sound, 
at  Portland,  and  there  reload  the  same  on  the 
defendant’s  cars  as  freight  originating  at  the 
latter  point,  is  to  afford  no  facilities  for  such 
purpose  at  all.  Such  a construction  of  the 
statute  renders  it  altogether  nugatory,  and 
leaves  the  matter  as  at  common  law.  The  pro- 
viso to  the  section  strongly  supports  the  plain- 
tiff’s contention.  It  was  evidently  inserted  out 
of  abundance  of  caution,  lest  the  very  general 
and  unqualified  language  of  the  preceding 
clause  might  be  “construed”  to  authorize  or 
require  one  “carrier”  to  give  the  use  of  its 
tracks  or  terminal  facilities  to  another.  But, 
short  of  this,  all  facilities  known  to  the  railway 
business,  whether  the  result  of  contract  orcus 
tom,  must  be  regarded  as  “reasonable  and 
proper,”  in  the  interchange  of  traffic,  or  the 
receiving,  forwarding,  and  delivering  of  pas- 
sengers and  property  to  and  from  connecting 
lines,  such  as  those  of  the  plaintiff  and  the  de 
fendant. 

The  cost  of  unloading  freight  from  the  plain- 
tiff’s cars  to  the  defendant’s,  at  this  point, 
operates  as  a hindrance,  if  not  a bar,  to  the 
transport  of  freight  by  the  former,  originating 
east  of  the  97th  meridian,  to  be  delivered  at 
points  on  the  sound.  The  defendant  has  no 
more  natural  right  to  a monopoly  of  this  busi- 
ness than  it  has  to  that  originating  west  of  said 
meridian.  To  compel  the  plaintiff  to  submit 
to  this  exaction  is  to  require  it  to  build  a com- 
peting road  between  Portland  and  the  sound, 
when  one  is  amply  able  to  do  all  the  business. 
The  community  is  thereby  taxed  to  support 
two  roads,  where  one  only  is  necessary.  The 
defendant  should  be  required  to  haul  the 
plaintiff’s  cars,  and  also  pay  the  back  charges 
on  the  freight  to  this  point,  and  collect  the 
same  from  the  consignee  on  the  sound.  This 
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is  a “reasonable  and  proper  facility”  for  the 
transaction  of  business,  and  is  customary  and 
usual  as  well.  There  may  be  exceptions  to  this 
rule,  as  in  the  case  of  perishable  freight.  But 
in  all  other  cases  the  defendant  takes  no  risk  in 
paving  such  charges,  because  the  freight  is 
Hood  for  them.  “All  reasonable  and  proper 
facilities  for  the  interchange  of  traffic,”  and 
“for  the  receiving,  forwarding,  and  delivering 
of  passengers  and  property,”  to  and  from  con- 
necting lines,  includes,  at  least,  such  facilities 
as  railways  were  accustomed  to  afford  one 
another  before  the  passage  of  the  Act,  whether 
as  the  result  of  usage  or  contract.  Nothing 
less  could  have  been  in  the  mind  of  the  legis- 
lature on  the  passage  of  the  Act.  And  in  my 
judgment  the  last  clause  of  section  5 of  the 
Act  organizing  the  Northern  Pacific  Railway 
Company  (13  Stat.  at  L.  369)  also  requires  the 
defendant  to  afford  the  plaintiff  the  facilities 
in  question.  It  reads  : 


“And  it  shall  be  the  duty  of  the  Northern 
Pacific  Railway  Company  to  permit  any  other 
railroad  which  shall  be  authorized  to  be  built 
by  the  United  States,  or  by  the  legislature  of 
any  territory  or  state  in  which  the  same  may  be 
situated,  to  form  running  connections  with  it, 
on  fair  and  equitable  terms.” 

This  statute  is  mandatory.  The  matter  is 
not  left  to  the  pleasure  or  judgment  of  the  de- 
fendant. It  shall  be  its  “duty”  to  permit  any 
other  road  to  form  “running  connections  with 
it  on  fair  and  equitable  terms.”  What  are 
“ running  connections”  but  the  right  to  have 
car  loads  of  freight  hauled  over  the  defendant’s 
road,  and  that  “on  fair  and  equitable  terms,” 
which  means,  at  least,  such  terms  as  are  usual 
! in  such  cases,  whether  established  by  custom 
or  contract.  Nothing  more  is  asked  by  the 
plaintiff  in  this  case,  and,  in  my  judgment,  the 
injunction  should  be  made  perpetual. 
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SAME,  Plff.  in  Err.,  H.  A.  JUNOD. 
(See  S.  C.  53  Fed.  Rep.  912.) 


1.  The  joint  through  tariff  rates  established  by 
two  or  more  carriers  over  their  lines  or  any  parts 
thereof  cannot  be  made  the  basis  by  which  the 
reasonableness  of  the  local  rates  on  either  line 
can  be  determined. 

2.  No  violation  of  the  long  and  short  haul  clause 
of  the  Interstate  Commerce  Act  which  will  sus- 
tain an  action  for  damages  is  shown  by  the  mere 
fact  that  a larger  tariff  rate  was  collected  for 
shipments  between  points  on  a carrier’s  road  than 
the  proportion  of  a joint  through  rate  which 
such  carrier  received  for  hauling  over  its  road 
similar  commodities  billed  to  points  beyond  its 


road  a longer  distance,  which  included  the 
shorter  one. 

3.  That  a shipper  was  not  informed  of  the  through 
tariff  rates  when  making  shipments  between  local 
points  will  not  avail  him  as  a basis  for  an  action 
for  violation  of  the  long  and  short  haul  clause  of 
the  Interstate  Commerce  Act  of  1887  where  he 
made  no  inquiry  and  no  false  statements  were 
made  to  him,  and  the  shipping  point  was  a non- 
competing one  where  no  publication  of  the  joint 
rate  was  required,  under  the  order  of  the  Com- 
mission made  June  21, 1887. 


October  17,  1892. 


WRITS  OF  ERROR  to  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of 
Iowa  to  review  judgments  in  favor  of  plaintiffs  in  actions  brought  to  recover  damages 
for  alleged  violations  by  defendant  of  the  long  and  short  haul  clause  of  the  Interstate  Com- 
merce Act.  Reversed. 


Statement  by  Brewer,  Circuit  Justice: 

The  defendant  in  error,  plaintiff  below,  re- 
covered a judgment  in  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  Iowa 
for  the  sum  of  $225  for  alleged  overcharges  on 
corn  shipped  from  Scranton,  Iowa,  to  Chicago. 
The  action  was  brought  under  the  Interstate 
Commerce  Act  of  February  4,  1887  (24  Stat.  at 
L.  p.  379).  The  facts  material  to  the  inquiry 
are  as  follows: 

The  defendant  owns  and  operates  a railroad 
from  Missouri  Valley,  a town  on  the  western 
border  of  Iowa,  to  Chicago,  111.  Scranton  is 
a town  in  Iowa  on  the  line  of  this  road,  88 
4 Inter  S. 


miles  east  of  Missouri  Valley,  and  therefore  so 
much  nearer  Chicago.  The  Fremont,  Elk- 
horn  & Missouri  Valley  Railroad  Company 
owns  a railroad  running  east  and  west  through 
Nebraska,  and  connecting  with  the  defendant’s 
road  at  the  town  of  Missouri  Valley.  Blair, 
Neb.,  is  a point  on  that  road,  13  miles  west  of 
Missouri  Valley.  While  the  Fremont,  Elk- 
horn  & Missouri  Valley  Railroad  Company  is 
an  independent  corporation,  a majority  of  its 
; stock  belongs  to  the  defendant  company,  and 
| thus  the  defendant  company  controls  its  opera- 
tions. 

I During  the  month  of  January,  1888,  there 
17 
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was  in  force  a local  tariff  of  rates  charged  on 
the  defendant’s  road.  This  local  tariff  was 
duly  published  in  Scranton.  In  accordance 
with  it,  the  rate  from  Scranton  to  Chicago  on 
corn  was  18  cents  per  100  pounds.  All  ship- 
pers shipping  simply  to  Chicago  paid  that  rate. 
The  plaintiff,  among  others,  made  sundry 
shipments,  and  was  charged  and  paid  such 
sum.  There  was,  so  far  as  appears,  absolute 
uniformity  of  rate  as  to  all  such  local  ship- 
ments. At  the  same  time  the  tariff  on  corn 
shipped  through  from  Blair,  Neb.,  to  New 
York  city  was  384  cents;  to  Boston,  Philadel- 
phia and  Baltimore,  sums  slightly  above  and 
below  this  figure.  This  through  rate  was  made 
up  in  this  way:  By  agreement  between  the 

defendant  and  eastern  companies,  corn  was 
shipped  through  to  New  York  from  Turner 
and  Rochelle,  two  small  stations  on  the  de- 
fendant’s road,  one  80  and  the  other  70  miles 
west  of  Chicago,  for  27£  cents,  3£  cents  of 
which  went  to  defendant,  and  the  balance  to 
the  eastern  companies;  and  by  agreement  be- 
tween the  defendant  and  the  Fremont,  Elk- 
horn  & Missouri  Valle}7  Railroad  Company,  the 
rate  from  Blair  to  Turner  and  Rochelle,  on 
corn  shipped  to  New  York,  Boston,  Philadel- 
phia, or  Baltimore,  was  11  cents.  In  other 
words  by  these  agreements  of  the  several  com- 
panies a through  rate  was  fixed  on  corn  shipped 
from  Blair  to  New  York  and  other  eastern 
cities;  and  of  that  through  rate  the  defendant 
company  received,  for  carrying  the  whole  line 
of  its  road,  less  than  the  local  tariff  of  18 
cents,  charged  from  Scranton  to  Chicago.  This 
joint  tariff  was  not  published  at  Scranton,  ^nd 
no  knowledge  of  it  was  given  to  or  possessed 
by  the  plaintiff  until  February  24th;  and  until 
that  time  he  made  no  application  for  shipment 
beyond  Chicago.  Thereafter  he  shipped  to 
Boston,  and  received  the  benefit  of  the  through 
tariff. 

W.  C.  Goudy  and  N.  M.  Hubbard  for 

plaintiff  in  error. 

C.  C.  Nourse  and  C.  L.  Nourse  for  de- 
fendants in  error. 

Before  Brewer,  Circuit  Justice,  and  Cald- 
well and  Sanborn,  Circuit  Judges. 

Brewer,  Circuit  Justice , delivered  the 
opinion  of  the  court: 

This  case  must  be  determined  exclusively  by 
the  provisions  of  the  interstate  commerce  law,  as 
it  was  originally  passed  and  before  any  amend- 
ment. No  question  was  submitted  to  the  jury, 
and  no  evidence  was  offered,  as  to  whether  18 
cents  was  or  was  not  in  fact  a reasonable  rate 
for  carrying  corn  from  Scranton  to  Chicago. 
The  theory  of  the  plaintiff’s  case  was  that  the 
defendant  company  had  violated  the  fourth 
section  of  the  Act,  by  charging  more  for  a short 
than  for  a long  haul;  and,  of  course,  if  it  had, 
it  is  liable  to  the  plaintiff. 

We  do  not  care  to  enter  into  any  extended 
discussion  of  the  Interstate  Commerce  Act.  It 
was  the  first  effort  of  the  general  government 
to  regulate  the  great  transportation  business  of 
the  country.  That  business,  though  of  a quasi 
public  nature,  and  therefore  subject  to  govern- 
mental regulation,  has,  as  a matter  of  fact, 
been  carried  on  by  private  capital  through  cor- 
porations. The  fact  that  it  was  a quasi  public 
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business  always  prevented  the  owners  of  capi- 
tal invested  in  it  from  charging,  like  owners  of 
other  property,  any  price  they  saw  fit  for  its 
use.  A reasonable  compensation  was  all  that 
they  could  exact,  and  he  who  felt  aggrieved 
by  a charge  could  always  invoke  the  aid  of  the 
courts  to  protect  himself  against  it.  With 
him,  however,  lay  the  burden  of  proving  the 
fact  that  the  charge  was  unreasonable;  a bur- 
den which  all  experience  shows  was  onerous, 
and  therefore  seldom  undertaken  ; the  party 
aggrieved  preferring  to  submit  to  the  over- 
charge, rather  than  go  to  the  expense  and  time 
of  contesting  it.  Hence  the  efforts  by  state 
and  nation  to  establish  limits  of  charges,  and 
means  of  evidence  of  easy  and  accurate  ascer- 
tainment. While  it  is  the  duty  of  the  courts  to 
see  that  the  provisions  established  by  Congress 
are  not  frittered  away  on  technical  or  trifling 
grounds,  yet  it  is  also  equally  their  duty  to  see 
that  such  a legislation  is  not  carried  beyond  its 
clear  scope,  and  that  the  owners  of  private 
capital  invested  in  the  business  of  transporta- 
tion be  not  deprived  of  their  liberty  of  con- 
tract and  right  of  control  any  further  than  the 
lawmaking  power  has  intended  that  they 
should  be. 

With  these  preliminary  observations,  we  re- 
mark: 

First.  That  Congress  has  not  attempted  to 
require  that  the  tariffs  on  all  roads  be  uniform; 
nor  has  it  attempted  to  place  a limit  in  figures 
beyond  which  no  company  may  go  in  its 
charges.  The  laws  of  business  and  of  compe- 
tition have,  as  yet,  been  deemed  sufficient  re- 
straints in  that  direction.  The  Rock  Island  is, 
between  Chicago  and  the  Missouri  river,  a 
a parallel  and  competing  road  with  the  defend- 
ant company;  yet  there  is  nothing  in  the  com- 
merce Act  which  compels  either  company  to 
charge  for  through  or  local  transportation  the 
same  as  its  competitor.  Either  company  may 
reduce  its  rates  as  far  as  it  pleases  below  what 
is  reasonable  and  a fair  compensation  for  the 
service  without  violating  the  Act;  and  such  re- 
duction compels  no  change  by  its  competitor 
or  any  other  company.  This  is  obvious  from 
a mere  reading  of  the  Act. 

Secondly.  That,  where  two  companies  own- 
ing connecting  lines  of  road  unite  in  a joint 
through  tariff,  they  form  for  the  connected 
roads  practically  a new  and  independent  line. 
Neither  company  is  bound  to  adjust  its  own 
local  tariff  to  suit  the  other,  nor  compellable 
to  make  it  joint  tariff  with  it.  It  may  insist 
upon  charging  its  local  rates  for  all  transpor- 
tation over  its  line.  If,  therefore,  the  two 
companies  by  agreement  make  a joint  tariff 
over  their  lines,  or  any  parts  of  their  lines,  such 
joint  tariff  is  not  the  basis  by  which  the  rea- 
sonableness of  the  local  tariff  of  either  line  is 
determined.  To  illustrate:  On  the  defend- 

ant’s road,  the  distance  from  Turner  to  Chi 
caffo  is  30  miles;  on  the  Lake  Shore  line,  from 
Chicago  to  Cleveland  it  is  two  or  three  hundred 
miles.  The  defendant  company  may  charge 
15  cents  for  transporting  grain  the  30  miles 
from  Turner  to  Chicago,  providing  that  be  in 
fact  only  a reasonable  charge  for  the  service, 
although  the  Lake  Shore  Company  charges  no 
more  for  transporting  it  from  Chicago  to 
Cleveland;  and  the  fad  that  the  rate  on  each 
line  is  15  cents  for  the  distance  named  will  not 
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prevent  the  two  companies  from  making  a 
joint  tariff  for  grain  shipped  from  Turner  to 
Cleveland  of  12  cents;  less  than  the  local 
tariff  of  either.  That  we  may  not  be  misun- 
derstood, we  not  mean  to  intimate  that  the 
two  companies,  with  a joint  line,  can  make  a 
tariff  from  Turner  to  Cleveland  higher  than 
from  Turner  to  Buffalo,  or  any  other  interme- 
diate point  between  Cleveland  and  Buffalo; 
for  when  the  two  companies,  by  their  joint 
tariff,  make  a new  and  independent  line,  that 
new  and  independent  line  may  become  subject 
to  the  long  and  short  haul  clause.  But  what 
we  mean  to  decide  is  that  a through  tariff  on  a 
joint  line  is  not  the  standard  by  which  the 
separate  tariff  of  either  company  is  to  be  meas- 
ured or  condemned. 

This  proposition  may  not  be  as  obvious  as 
the  former,  and  yet  a careful  study  of  the  Act 
leaves  no  doubt  of  its  correctness.  In  the  first 
section  a definition  is  given  of  the  term  “rail- 
road,” which,  in  addition  to  bridges  and  ferries 
includes  “also  all  the  road  in  use  by  any  cor- 
poration operating  a railroad,  whether  owned 
or  operated  under  a contract,  agreement,  or 
lease.”  A joint  tariff  does  not  bind  road  to 
road  in  the  sense  that  the  two  are  used  or  op- 
erated by  either  corporation.  There  is  neither 
unity  of  ownership  nor  unity  of  operation,  but 
only  a singleness  of  charge,  and  a continuity 
of  transportation  over  connecting  roads.  Nei- 
ther is  there  any  mandate  to  connecting  com- 
panies to  surrender  any  control  over  their  own 
roads,  or  to  unite  in  a joint  tariff.  “Reason- 
able, proper  and  equal  facilities  for  the  inter- 
change of  traffic”  are  commanded  by  the  third 
section;  but  with  the  proviso:  “This  shall  not 
be  construed  as  requiring  any  such  common 
carrier  to  give  the  use  of  its  track  or  terminal 
facilities  to  another  carrier  engaged  in  like 
business.”  No  power  existed  at  common  law, 
and  none  is  given  by  the  Act  to  court  or  com- 
mission, to  compel  connecting  companies  to 
contract  with  each  other,  to  abandon  full  con- 
trol of  their  separate  roads,  or  to  unite  in  a 
joint  tariff.  Memphis  & L,  R.  R.  Co.  v.  South- 
ern Exp.  Co.  (“ Express  Cases”)  117  U.  S.  1,  29 
L.  ed.  791;  Kentucky  & 1.  Bridge  Co.  v.  Louis- 
nlle&N.  R.  Co.  2 Inters.  Com.  Rep.  351,  2 L. 
R.  A.  289,  37  Fed.  Rep.  567;  Little  Rock  & M. 
R.  Co.  v.  St.  Louis,  1.  M.  & S.  Ry.  Co.  2 Inters. 
Com.  Rep.  763,  41  Fed.  Rep.  559.  The  whole 
matter  is  left  to  the  voluntary  action  of  the  com- 
panies; and,  in  forming  by  agreement  any  joint 
tariff  the  basis  of  division  and  the  proportion 
of  moneys  each  shall  take  is  also  a matter  left 
to  their  determination. 

The  denunciation  of  the  fourth  section  is 
against  each  separate  common  carrier,  for  its 
violation  of  the  “long  and  short  haul”  clause 
on  its  own  line.  The  language  is: 

“That  it  shall  be  unlawful  for  any  common 
carrier,  subject  to  the  provisions  of  this  Act,  to 
charge  or  receive  any  greater  compensation  in 
the  aggregate  for  the  transportation  of  passen- 
gers or  of  like  kind  of  property,  under  sub- 
stantially similar  circumstances  and  conditions 
for  a shorter  than  for  a longer  distance  over 
the  same  line,  in  the  same  direction;  the  shorter 
being  included  within  the  longer  distance.” 

The  use  of  the  word  “line”  is  significant. 
Two  carriers  may  use  the  same  road,  but  each 
has  its  separate  line.  The  defendant  may  lease 
4 Inter  S. 
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trackage  rights  to  any  other  railroad  company, 
but  the  joint  use  of  the  same  track  does  not 
create  the  “same  line,”  so  as  to  compel  either 
company  to  graduate  its  tariff  by  that  of  the 
other. 

Further,  by  section  6,  every  common  carrier 
is  required  to  print  and  publish  at  every  depot 
along  its  own  road  schedules  showing  its  rates 
and  fares  and  charges.  There  is  a prohibition 
against  advancing  rates  without  giving  notice, 
and,  in  case  of  a reduction,  notice  thereof 
must  be  immediately  posted;  whereas,  in  ref- 
erence to  joint  tariffs,  the  requisition  is  simply 
that  each  common  carrier  furnish  to  the  com- 
mission a copy  of  all  contracts  therefor,  as 
well  as  copies  of  the  joint  tariffs;  and  power  is 
is  given  to  the  commission  to  determine  the 
amount  of  publication  that  shall  be  required. 

Again,  at  the  time  of  the  passage  of  this  Act 
joint  through  tariffs  were  well  known,  as  well 
as  the  fact  that  they  were  generally  less  than 
the  sum  of  the  local  tariffs,  and  not  distributed 
between  the  several  companies  making  them 
according  to  the  mere  matter  of  mileage.  In 
this  Act  joint  tariffs  are  recognized;  and  if  Con- 
gress bad  intended  to  make  the  local  tariff 
subordinate  to  or  measured  by  the  joint  tariff, 
its  language  would  have  been  clear  and  specific. 

It  is  worthy  of  note  that  in  the  debates 
which  attended  the  passage  of  this  bill  through 
the  two  houses,  and  while  this  matter  was  un- 
der discussion,  it  was  again  and  again  said  by 
those  participating  in  the  debates  that  the  line 
formed  under  the  joint  tariff  of  connecting 
companies  was  one  separate  and  independent 
from  that  of  either  of  the  connecting  com- 
panies; and  also  worthy  of  note  that  in  the 
actual  administration  of  affairs  by  the  Inter- 
state Commerce  Commission  the  same  thing  has 
been  constantly  recognized. 

Applying  these  propositions  to  the  case  at 
bar,  a conclusion  is  easily  reached.  There  is 
no  pretense  that  any  shipper  at  Scranton,  or 
other  point  on  the  defendant’s  line  further 
from  Chicago  than  that,  was  charged  less  for 
shipping  giainto  Chicago  than  the  plaintiff. 
In  other  words,  there  was  no  violation  of  the 
“long  and  the  short  haul”  clause  by  the  de- 
fendant, in  respect  to  its  own  line;  nor  did  the 
defendant,  acting -with  eastern  companies,  on 
the  line  made  by  its  road  in  connection  with 
theirs,  charge  or  receive  for  grain  shipped  from 
Scranton  or  any  point  west,  to  any  eastern 
point,  less  than  the  through  tariff.  In  other 
words,  the  defendant  did  not,  separately  or  in 
connection  with  other  companies,  violate  sec- 
tion 4.  It  avails  the  plaintiff  nothing  that  he 
was  unaware  of  this  through  joint  tariff  at  the 
time  he  made  the  shipments  which  are  the 
basis  of  his  cause  of  action.  No  false  state- 
ment was  made  to  him.  He  made  no  inquiry 
in  respect  to  its  existence.  The  matter  of  pub- 
lication was  by  the  Act,  as  it  then  stood,  left 
to  be  determined  by  the  Commission.  The  pro- 
vision of  the  statute,  section  6,  is  as  follows: 

“Such  joint  rates,  fares,  and  charges  on 
such  continuous  lines  so  filed  as  aforesaid  shall 
be  made  public  by  such  common  carriers  when 
directed  by  said  Commission,  in  so  far  as  may, 
in  the  judgment  of  the  Commission,  be  deemed 
practicable;  and  said  Commission  shall,  from 
time  to  time,  prescribe  the  measure  of  public- 
ity which  shall  be  given  to  such  rates,  fares 
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and  charges,  or  to  such  part  of  them  as  it  may  \ 
deem  it  practicable  for  such  common  carriers 
to  publish,  and  the  places  in  which  they  shall 
be  published.” 

And  the  order  of  the  commission ‘made  June 
21,  1887,  provided  that— 

“Such  joint  tariffs  shall  be  so  published  by 
plainly  printing  the  same  in  large  type  of  at 
least  the  size  of  ordinary  ‘pica,’  copies  of 
which  shall  be  kept  for  the  use  of  the  public 
in  such  places  and  in  such  form  that  they  can 
be  conveniently  inspected,  at  every  depot  or 
station  upon  the  line  of  the  carriers  uniting  in 
such  joint  tariff,  where  any  business  is  trans- 
acted in  competition  with  the  business  of  a 
carrier  whose  schedules  are  required  by  law  to 
be  made  public  as  aforesaid.” 

Scranton  was  no  competing  point.  No  other 
line,  so  far  as  appears,  touched  the  place;  and 
hence  no  publication  of  the  joint  tariff  was 


there  required.  Of  course  the  defendant  was 
under  no  common  law  or  statute  obligation  to 
advise  the  plaintiff  where  or  how  he  had  bet- 
ter ship  his  grain.  It  fulfilled  its  legal  obliga- 
tion when  it  published  its  local  tariff,  and  ad- 
vised him  truthfully  in  respect  to  any  rates  in 
respect  to  which  he  made  special  inquiry. 

For  the  reasons  above  stated,  on  the  facts  as 
they  appeared  in  evidence,  the  jury  should 
have  been  instructed  to  find  a verdict  for  the 
defendant. 

The  judgment  of  the  court  below  will  be  re- 
versed, and  the  case  remanded  for  further  pro- 
ceedings in  accordance  with  this  opinion. 

Case  No.  68.  Chicago  & Northwestern  Rail- 
way Company , Plaintiff  in  Error,  v.  II.  A.  Ju- 
nod*  and  R.  Y.  Culbertson, Defendants  in  Error, 
involves  the  same  questions,  and  the  same  judg- 
ment of  reversal  will  be  entered. 

*See  S.  C.  3 Inters.  Com.  Rep.  663. 
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BATEMAN  BROS,  et  at,  Appts.,  v.  WESTERN  STAR  MILLING  CO. 
( Tex.  App ) 


A statute  denying  the  right  of  a corporation  of  | for  the  purchase  price  of  goods  sold  within  the 
another  state  to  bring  an  action  within  the  state  , state  by  commercial  agents  or  drummers,  as  this 
until  it  has  filed  its  articles  of  incorporation  constitutes  interstate  commerce, 
therein  is  inoperative  as  to  an  action  brought  I 
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APPEAL  by  defendants  from  a judgment  of  the  District  Court  for  Tarrant  County  in  favor 
of  plaintiff  in  an  action  brought  to  enforce  payment  of  certain  acceptances.  Affirmed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  Greene  Sc  Humphreys  for  appellants. 

Messrs.  Camp  & Camp  and  J.  P.  Hutchinson  for  appellee. 


Tarlton,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

January  5,  1891,  in  the  district  court  of  Tar- 
rant county,  appellee,  as  plaintiff,  brought 
this  suit  against  appellants,  as  defendants,  upon 
certain  acceptances  in  the  aggregate  sum  of 
$1,422.82.  From  a judgment  in  behalf  of  ap- 
pellee for  this  amount,  rendered  June  25, 1891, 
appellants  prosecute  this  appeal.  There  is  in 
the  record  an  agreed  statement  of  the  facts 
proved.  The  terms  of  this  agreement,  with 
reference  to  the  interstate  character  of  the 
transaction  involved  and  herein  below  referred 
to,  are  to  some  extent  vague  and  indefinite. 
As  interpreted  by  us,  however,  and  by  the  par- 
ties in  their  briefs,  the  agreement  shows  sub- 
stantially as  follows:  That  at  the  date  of  the 

acceptances,  and  of  the  institution  of  this  suit, 
and  of  the  rendition  of  the  judgment,  the 
plaintiff  was  a foreign  corporation  for  pecunia- 
ry profits,  organized  under  the  laws  of  the  sta'e 
of  Kansas,  and  that  at  said  dates  it  was,  and 
had  been,  through  its  commercial  agents  and 
4 Inter  S. 


otherwise,  soliciting  business  in  the  state  of 
Texas,  and  as  such  had  sold  goods  to  the  de- 
fendants in  this  cause  and  to  various  other  per- 
sons and  firms  in  Texas;  that  it  had  no  general 
office  or  special  place  of  business  in  this  state; 
that  at  said  dates  it  had  failed  to  file  its  articles 
of  incorporation  with  the  secretary  of  state  of 
the  state  of  Texas,  for  the  purpose  of  procur- 
ing a permit  under  the  provisions  of  the  act 
of  the  legislature  of  the  state  of  Texas,  ap- 
proved April  3,  1889;  that  the  acceptances  sued 
on  were  executed  in  consideration  of  certain 
goods  and  merchandise  purchased  by  the  defend- 
ants in  Ft.  Worth,  Tex.,  from  plaintiff,  through 
its  commercial  agent  or  drummer;  that,  in  pur- 
suance of  said  purchase,  the  goods  in  question 
were  shipped  by  the  appellee  in  the  state  of 
Kansas,  thence  transported  and  delivered  to 
the  appellants  in  Ft.  Worth,  Tex.  The  act  of 
the  legislature  referred  to  requires  that  corpo- 
rations (save  in  certain  specified  cases)  desiring 
to  transact  business  in  this  state,  or  solicit  busi- 
ness in  this  state,  or  establish  a general  or 
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special  office  in  this  state,  shall  file  with  the 
secretary  of  state  a duly  certified  copy  of  then- 
articles  of  incorporation.  It  further  provides 
that,  on  failure  to  so  file  such  articles  of  incor- 
poration, no  such  corporation  can  maintain  any 
suit  or  action,  either  legal  or  equitable,  in  any 
of  the  courts  of  this  state  upon  any  demand, 
etc.  It  further  provides  that  in  order  to  pro- 
cure such  permit  such  corporation  shall  pay  a 
fee  ranging  from  $25  to  $200,  according  to  the 
amount  of  its  capital  stock.  The  contention  of 
appellants  is  that  the  failure  of  plaintiff  to 
comply  with  the  act  of  the  legislature  above 
referred  to  defeats  its  right  to  maintain  this 
suit.  The  contention  of  appellee  is  that  to  it, 
as  a foreign  corporation  engaged  in  interstate 
commerce,  this  statute  is  inapplicable,  or,  if 
sought  to  be  applied,  that  it  is  unconstitution- 
al and  void;  that  it  is  repugnant  to  the  “com- 
merce clause”  of  the  Federal  Constitution.  The 
principle  is  well  established  that  it  rests  purely 
within  the  discretion  of  a state  to  recognize  or 
to  repudiate  a foreign  corporation;  that  it  can, 
if  such  be  its  pleasure,  exclude  such  a corpora- 
tion entirely,  or  admit  it  conditionally.  This 
principle,  however,  is  not.  of  universal  applica- 
tion. A very  emphatic  and  well  fixed  instance 
in  which  it  does  not  obtain  is  where  a foreign 
corporation  is  engaged  in  interstate  or  foreign 
commerce.  Horn  Silver  Min.  Co.  v.  New 
York , 4 Inters.  Com.  Rep.  57,  143  U.  S.  314, 
36  L.  ed.  167.  That  provision  of  the  Federal 
Constitution  which  provides  that  “Congress 
shall  have  power  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  states,” 
constitutes  such  regulation  a domain  of  legis- 
lation peculiarly  within  Federal  prerogative. 
The  question  then  arises,  was  the  corporation 
plaintiff  in  this  case  engaged  in  “interstate 
commerce,”  within  the  meaning  of  the  Federal 
constitution?  The  record,  as  we  understand 
it,  discloses  that  plaintiff  corporation  shipped 
from  its  domicil  in  Kansas  goods  and  mer- 
chandise to  Ft.  Worth,  Tex.,  and  there  deliv- 
ered them,  or  caused  them  to  be  delivered  to 
appellants,  for  which  the  indebtedness  sued  on 
was  contracted.  Their  goods  were  commodi- 


ties of  barter  and  sale, — the  essence  of  com- 
merce; and  the  business  in  which  the  corpo- 
ration plaintiff  was  engaged  consisted  in 
transactions  of  this  character.  It  must  be 
held,  therefore,  that  the  sale,  transportation, 
and  delivery  of  merchandise  under  such  cir- 
cumstances, and  in  the  transaction  of  such 
business,  from  one  state  to  another,  constituted 
an  “interstate  commercial  transaction,”  within 
the  meaning  of  the  “commerce  clause”  in  ques- 
tion, which  applies  as  well  to  commerce  carried 
on  by  corporations  as  to  that  carried  on  by  in- 
dividuals. Paul  v.  Virginia , 75  U.  S.  8 Wall. 
181,  19  L.  ed.  360;  Robbins  v.  Shelby  County 
Taxing  Hist.  120  U.  S.  489,  30  L.  ed.  694; 
Gloucester  Ferry  Co.  v.  Pennsylvania , 114  U. 
S.  196,  29  L.  ed.  158.  See  also  opinion  of 
Matthews  and  Blatchford,  Justices , in  Cooper 
Mfg.  Co.  v.  Ferguson , 113  IT.  S.  727,  28  L.  ed. 
1137;  Crutcher  v.  Kentucky , 141  U.  S.. 47-62, 
35  L.  ed.  649,  654.  We  are  constrained,  there- 
fore, to  hold,  by  virtue  of  an  unavoidable  con- 
struction of  the  authorities  cited,  that  the  stat- 
ute invoked,  if  applied  to  the  corporation  plain- 
tiff in  this  case,  and  to  its  transactions  would 
impose  conditions  and  restraints  upon  interstate 
commerce;  that  it  would  regulate  interstate 
commerce.  So  understood  and  so  applied,  it 
is  in  conflict  with  the  constitutional  provisions 
referred  to  and  must  be  deemed  inoperative 
and  void.  Singer  Mfg.  Co.  v.  Hardee,  4 New 
Mex.  175;  Ware  v.  Hamilton  Brown  Shoe  Co. 
92  Ala.  145.  The  opinions  in  the  cases  last 
cited  from  the  supreme  courts  of  New  Mexico 
and  of  Alabama,  respectively,  are  peculiarly 
pertinent  here.  There  are  doubtless,  however, 
cases  in  which  the  statute  in  question  would 
be  effective,  and  beneficially  so;  but  it  must 
be  held  not  to  be  applicable  in  this  case.  Ap- 
pellants addressed  to  the  plaintiff’s  petition  a 
special  exception,  the  overruling  of  which  they 
have  assigned  as  error.  We  lay  no  stress  upon 
this  assignment,  as,  in  the  light  of  the  facts 
subsequently  fully  developed,  any  error  com- 
mitted in  reference  to  the  special  exception 
was  rendered  wholly  immaterial. 

The  judgment  is  affirmed. 


UNITED  STATES  CIRCUIT  COURT,  WESTERN  DISTRICT  OF  TENNESSEE. 

LITTLE  ROCK  & MEMPHIS  R.  CO., 
v. 

EAST  TENNESSEE,  VIRGINIA  & GEORGIA  R.  CO.  et  al. 

(See  S.  C.  47  Fed.  Rep.  771.) 


1.  Diversity  of  citizenship  of  the  parties  is  not 
necessary  to  give  jurisdiction  to  United  States 
circuit  courts  of  suits  arising  out  of  alleged  vio- 
lations of  the  Interstate  Commerce  Act. 

2.  That  the  remedies  prescribed  by  the  Interstate 
Commerce  Act  are  not  applicable  to  a particular 
case  arising  under  its  provisions  does  not  deprive 
the  United  States  circuit  court  of  jurisdiction, 
since  by  the  Judiciary  Act  such  courts  are  given 
jurisdiction  of  all  controversies  arising  under 
any  Act  of  Congress. 

4 Inter  S. 


3.  No  unlawful  discrimination  against  a railroad 
is  effected  by  the  traffic  arrangement  of  a rival 
road  running  parallel  with  it  for  a considerable 
distance  from  their  common  initial  point  by 
which  through  tickets  are  sold  to  points  on  the 
rival  road  beyond  the  point  of  divergence  exclu- 
cJusively  over  the  latter  without  granting  the 
former  any  facilities  for  securing  a share  of  the 
traffic  to  such  points  for  the  distance  which  it 
could  carry  it. 

4.  In  making  contracts  for  through  transporta- 
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tion  of  passengers  the  initial  carrier  may  law-  | arrangement  with  which  would  necessitate  fur- 
fully  prefer  a road  going  through  to  the  point  of  ther  arrangements  to  reach  the  desired  point, 
destination  to  one  going  only  part  of  the  way,  an  I 
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SUIT  in  equity  to  enjoin  alleged  discrimina- 
tion against  plaintiff  in  certain  through 
traffic  arrangements  and  rates  which  had  been 
established  by  defendants.  On  demurrer  to 
bill.  Demurrer  sustained. 

Messrs.  U.  M.  Rose  and  G.  B.  Rose,  for 
plaintiff: 

The  complainant  demands  nothing  unrea- 
sonable. It  simply  asks  that  it  be  put  upon 
an  equal  footing  with  its  adversary,  and  that 
every  one  be  left  free  to  choose  between  them. 
Owing  to  its  shorter  line  and  its  better  connec- 
tions it  has  hitherto  enjoyed  the  greater  part 
of  the  business.  Now  it  is  sought  to  force  the 
public  to  take  a different  route,  a route  which 
it  does  not  willingly  adopt,  passage  over  which 
subjects  them  to  annoying  delays  and  failures 
of  connections. 

This  question  is  one  of  life  and  death  for 
the  complainant.  It  is  a short  and  a weak 
road.  Its  western  outlets  are  all  in  the  hands 
of  its  adversary,  and  if  the  system  which  is 
now  sought  to  be  put  in  force  is  to  be  allowed, 
it  must  perish.  YVill  it  be  for  the  good  of  the 
public  that  it  should  do  so?  When  it  has  been 
devoured  will  the  public  be  better  served? 
When  the  Iron  Mountain  has  a monopoly  will 
it  consult  the  interest  of  the  public?  Will  ft 
improve  its  rolling  stock  and  its  track?  Will 
its  servants  be  more  polite  and  considerate? 

All  the  decisions  that  have  been  rendered 
since  the  passage  of  the  Act  enforce  the  con- 
struction for  which  we  contend. 

When  the  case  now  before  the  court  was  be- 
fore the  Interstate  Commerce  Commission  that 
tribunal  decided  that  the  action  of  the  defend- 
ant companies  was  clearly  in  contravention  of 
the  Act,  but  that  the  Commission  was  not  in- 
vested with  the  power  to  remedy  the  griev- 
ance. 

Little  Rock  & M.  R.  Co.v.  East  Tennessee,  V.  & 
G.  R.  Co.  2 Inters.  Com.  Rep.  458,  8 I.  C.  C. 
Rep.  10.  See  also  Oregon  Short  Line  & U.  N. 
R.  Co.  v.  Northern  Pac.  R.  Co.  3 Inters.  Com. 
Rep.  205. 

Mr.  W.  G.  Weatherford  also  for  plain- 
tiff. 

Messrs.  Morgan  & McFarland,  Pos- 
ton & Poston  and  William  M.  Baxter 

for  defendants. 

Hammond,  J.,  delivered  the  opinion  of  the 
court: 

The  Little  Rock  & Memphis  Railroad  extends 
from  Memphis,  Tenn.,  to  Little  Rock,  Ark., 
where  it  has  a physical  connection  with  the 
St.  Louis,  Iron  Mountain  & Southern  Railroad, 
extending  from  St.  Louis,  Mo.,  by  way  of  Lit- 
tle Rock,  to  Texarkana,  at  the  junction  of  the 
boundaries  of  the  states  of  Texas,  Arkansas 
and  Louisiana,  where  it  connects  with  other 
railroads  running  into  Texas  and  across  the 
continent.  The  East  Tennessee,  Virginia  & 
Georgia  Railroad,  with  its  leased  line  of  the 
Memphis  & Charleston  Railroad,  extends  east- 
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wardly  from  Memphis  to  the  eastern  boundary 
of  the  state  of  Tennessee,  and  with  its  con- 
nections runs  into  many  states  and  to  the  sea- 
board. The  Iron  Mountain  road  has  a branch 
of  its  road  running  from  Bald  Knob,  Ark.,  to 
Memphis.  At  Memphis  the  eastern  and  west- 
ern connections  are  made  by  rail  through  the 
streets  of  the  city,  and  by  railroad  transfer 
ferries  across  the  Mississippi  river;  but  it  is 
alleged  in  the  bill  that  as  to  passengers  the  con- 
nection with  the  Iron  Mountain  road  must  be 
made  by  ordinary  vehicles,  through  the  streets, 
transferring  them  from  one  railway  car  to 
another  from  the  stations  of  each  road,  while 
the  connection  with  the  Little  Rock  road  may 
be  made  by  rail  through  the  city  and  across  the 
river;  wherefore  the  bill  alleges  the  traveling 
public  prefers  the  Little  Rock  & Memphis  road, 
and  would  largely  patronize  it,  but  for  the 
alleged  discriminations  against  it  which  it  is 
the  purpose  of  the  bill  to  remove.  These  dis- 
criminations consist,  as  appears  from  the  aver- 
ments of  the  bill,  of  a traffic  arrangement  made 
between  the  Iron  Mountain  road  and  the  East 
Tennessee,  Virginia  & Georgia  system,  where- 
by through  ticketing  of  passengers  is  made  to 
points  beyond  Little  Rock  over  the  Bald  Knob 
branch  of  the  Iron  Mountain  road,  which  is 
refused  to  the  Little  Rock  road,  and,  coming 
this  way,  the  Iron  Mountain  refuses  to  sell 
through  tickets  over  the  Little  Rock  road  to 
Memphis  or  beyond.  This  arrangement  is  car- 
ried out  by  the  East  Tennessee,  Virginia  & 
Georgia  declining  to  sell  through  tickets  over 
the  Little  Rock,  and  the  Iron  Mountain  refus- 
ing to  recognize  such  tickets  on  its  road;  and  the 
bill  states  specifically  the  facts  and  figures 
which  show  how  hardly  this  discrimination 
bears  upon  the  Little  Rock  road,  and  deprives 
it  of  travel  which,  before  the  Bald  Knob  branch 
was  built,  it  enjoyed  as  a monopoly,  and  would 
yet  enjoy,  the  bill  states,  if  the  choice  of  the 
traveling  public  was  allowed  to  operate  in 
favor  of  its  better  facilities  and  shorter  route. 
The  bill  avers  that  this  discrimination  is  in 
violation  of  the  Interstate  Commerce  Act  of 
Congress, and  prays  for  a mandatory  injunction 
and  other  process  to  compel  the  defendant 
roads  to  sell  and  recognize  through  tickets 
over  the  plaintiff  road,  and  for  general  relief. 

It  may  be  observed  here  that  the  bill  does 
not  complain  of  any  discrimination  to  Little 
Rock  or  points  on  the  plaintiff  road  between 
Little  Rock  and  Memphis,  and  it  is  stated  in 
the  argument  that  the  East  Tennessee,  Vir-' 
ginia  & Georgia  system  still  sells  tickets  over 
the  plaintiff  road  to  Little  Rock,  if  desired,  as 
well  as  over  the  Iron  Mountain;  but  the  trouble 
arises  over  points  beyond  Little  Rock  west, 
and  beyond  Memphis  east.  To  this  bill  there 
has  been  a demurrer  filed,  because — First, 
there  is  no  equity  in  it;  second,  there  is  no 
complaint  cognizable  under  the  Interstate  Com- 
merce Act,  and  no  conduct  is  averred  violating 
it;  third,  the  matter  complained  of  is  not  sub- 
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ject  to  legislative  or  judicial  control,  and  can 
be  reached  only  by  mutual  agreement;  and, 
fourth,  not  coming  within  the  Interstate  Com- 
merce Act,  the  court  has  no  jurisdiction,  a 
diversity  of  citizenship  not  being  averred.  The 
bill  is  based  upon  the  plaintiff’s  construction 
of  the  third  section  of  the  Interstate  Commerce 
Act,  which  reads  as  follows: 

“Sec.  3.  That  it  shall  be  unlawful  for  any 
common  carrier  subject  to  the  provisions  of 
this  Act  to  make  or  give  any  undue  or  unreason- 
able preference  or  advantage  to  any  particular 
person,  company,  firm,  corporation  or  locality, 
or  any  particular  description  of  traffic,  in  any 
respect  whatsoever,  or  to  subject  any  particular 
person,  company,  firm,  corporation  or  locality, 
or  any  particular  description  of  traffic,  to  any 
undue  or  unreasonable  prejudice  or  disadvan- 
tage in  any  respect  whatsoever.  Every  com- 
mon carrier  subject  to  the  provisions  of  this 
Act  shall,  according  to  their  respective  powers, 
afford  all  reason  able,  proper  and  equal  facilities 
for  the  interchange  of  traffic  between  their 
respective  lines,  and  for  the  receiving,  forward- 
ing and  delivering  of  passengers  and  property 
to  and  from  their  several  lines  and  those  con- 
necting therewith,  and  shall  not  discriminate 
in  their  rates  and  charges  between  such  con- 
necting lines;  but  this  shall  not  be  construed 
as  requiring  any  such  common  carrier  to  give 
the  use  of  its  tracks  or  terminal  facilities  to 
another  carrier  engaged  in  like  business.”  24 
St  at.  at  L.  380. 

The  questions  made  about  the  jurisdiction 
may  be  easily  disposed  of  so  far  as  they  relate 
to  the  authority  of  the  court  to  adjudicate  the 
issues  tendered  by  the  bill . The  subject-matter 
of  the  suit  is  one  arising  under  an  Act  of  Con- 
gress, and  the  court  has  jurisdiction  without 
regard  to  any  diversity  of  citizenship  of  the 
parties.  Kentucky  & 1.  Bridge  Go.  v.  Louisville 
& W.  B.  Co.  2 Inters.  Com.  Rep.  351,  2 L.  R. 
A.  289,  37  Fed.  Rep.  567,  615.  The  argu- 
ment for  the  demurrer  proceeds,  however, 
upon  the  theory  that  the  jurisdiction  of  the 
court  here  is  limited  by  the  provisions  of  the  In- 
terstate Commerce  Act  prescribing  certain  rem- 
edies which  may  be  taken  in  this  court  for  its 
enforcement.  It  is  hardly  necessary  to  decide 
that  question;  but,  if  it  be,  there  can  be  but 
little  doubt  that  the  plenary  jurisdiction  of 
this  court  to  entertain  all  controversies  arising 
nnder  an  Act  of  Congress,  either  at  law  or 
equity,  has  not  been  abbreviated  by  this  Act  in 
relation  to  controversies  arising  under  it,  but 
the  special  remedies,  so  far  as  they  are  special, 
are  merely  supplementary  to  tbs  ordinary  rem- 
edies existing  under  the  subsisting  judiciary 
Act,  which  governs  all  our  jurisdiction.  This 
is  fairly  inferable,  if  not  directly  decided,  from 
the  decision  of  Circuit  Judge  Jackson,  just 
cited;  and  in  my  judgment  there  can  be  no 
doubt  of  this,  whether  it  has  been  so  decided 
or  not.  Whatever  jurisdiction  a court  of  equity 
may  entertain  of  this  controversy  may  be  enter- 
tained here,  if  not  under  the  regulations  of  the 
Interstate  Commerce  Act,  prescribing  certain 
remedies,  then  under  the  Judiciary  Act,  giving 
us  the  powers  of  an  equity  court  as  to  all  cases 
and  controversies  arising  under  any  Act  of 
Congress. 

But  when  we  come  to  consider  that  branch 
of  the  demurrer  which  denies  the  equity  of 
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this  bill,  as  in  all  other  demurrers  of  like  kind, 
it  presents  for  judgment  the  question  whether 
the  bill  states  an  equitable  right  and  asks  an 
equitable  remedy,  taking  the  facts  averred  to  be 
true  as  stated.  It  is  not  so  much  a question  of 
jurisdiction,  often,  as  it  is  a question  of  the 
sufficiency  or  merits  of  the  bill;  and,  that  being 
the  case  here,  we  proceed  to  consider  it  in  that 
view.  If  this  bill  averred  that  the  East  Ten- 
nessee, Virginia  & Georgia  Railroad  refused  to 
give  passengers  going  over  the  plaintiff  road 
the  same  rates  and  facilities,  including  through 
tickets  and  traffic  transfers,  that  it  affords  to 
the  Iron  Mountain  road  for  passengers  going 
to  Little  Rock  or  any  other  point  in  the  plain- 
tiff road,  the  court  would  not  hesitate  to  say 
that  it  would  be  a violation  of  this  section  of 
the  Interstate  Commerce  Act.  Whether  such 
violation  could  be  remedied  by  a court  of 
equity,  and  by  a bill  like  this,  or  in  a court  of 
law,  or  could  only  be  reached,  as  probably 
many  violations  only  can,  by  resort  to  the 
remedies  afforded  for  criminal  prosecution  by 
the  Act,-  would  be  another  matter.  But  it  does 
not  follow,  because  Congress  has  not  gone  far 
enough  to  construct  the  machinery  to  compel 
such  connections  and  facilities  in  the  one  case  as 
are  given  by  contract  in  the  other  case,  that  it  is 
not  a violation  of  the  Interstate  Commerce  Act; 
nor,  because  a court  of  equity  or  a court  of 
law  cannot  redress  the  violation,  as  they  are 
now  authorized  to  proceed,  that  there  has  been 
no  violation  at  all.  Nor  can  this  prohibition 
of  undue  or  unreasonable  discrimination  be 
evaded  by  a contract  any  more  than  in  any 
other  way,  if  it  be  undue  or  unreasonable.'  It 
may  be  that  whether  the  unlawful  discrimina- 
tion be  made  through  the  medium  of  a con- 
tract, whether  of  “through  routing,”  as  it  is 
called,  or  otherwise,  or  by  a refusal  of  the 
same  rates  and  same  facilities  which  are  given 
by  contract  or  without  a contract,  there  is  at 
present  no  redress  by  resort  either  to  the  admin- 
istrative board  which  we  know  as  the  “Inter- 
state Commerce  Commission,”  or  to  the  ordi- 
nary or  special  remedies  prescribed  for  the 
courts  of  law  or  equity;  yet  it  might  possibly 
be  redressed  by  the  criminal  courts  under  the 
Interstate  Commerce  Act,  or  without  the  crim- 
inal provisions  of  that  Act,  if  the  United  States 
had  any  common  law  jurisprudence  of  crime 
(which  it  has  not),  by  prosecution  as  for  a mis- 
demeanor. But  this  bill  does  not  allege  any 
such  violation  of  the  Act  as  that  suggested,  and 
it  seems  to  be  conceded  that  the  East  Tennessee, 
Virginia  & Georgia  road  does  not  sell  through 
tickets,  and  affords  the  same  facilities  over  the 
plaintiff’s  road  as  over  the  Iron  Mountain  to 
Little  Rock;  the  trouble  being  not  there,  but  in 
the  refusing  to  sell  through  tickets,  and  affords 
the  same  facilities  to  points  beyond  Little  Rock 
and  not  on  the  plaintiff  road,  but  on  the  road  of 
the  East  Tennessee,  Virginia  & Georgia  road’s 
co-defendant,  the  Iron  Mountain  road. 

Now,  reversing  the  proposition  just  consid- 
ered, and  coming  this  way  from  the  west,  the 
court  could  have  just  as  little  hesitation  in 
holding  that  it  cannot  be  a violation  of  the  In- 
terstate Commerce  Act,  and  it  may  be  even 
doubtful  if  Congress  could  make  it  so,  since  it 
might  be  taking  property  for  the  public  use, 
so  to  speak,  without  compensation,  or  de- 
priving one  of  property  without  due  process 
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of  law,  for  the  Iron  Mountain  road  to  prefer 
to  travel  passengers  over  its  own  road  to  Mem- 
phis to  traveling  them  over  the  plaintiff’s 
road,  whether  they  come  from  Little  Rock  or 
beyond  on  the  Iron  Mountain  road,  or  some 
other,  and  whether  they  be  going  only  to 
Memphis  or  beyond  to  the  eastward  or  else- 
where; and  it  cannot  be  either  an  undue  or  an 
unreasonable  discrimination  against  the  plain- 
tiff to  afford  for  passengers  superior  facilities, 
such  as  through  tickets, shorter  rates  or  the  like, 
over  its  own  road,  in  preference  to  that  of  its 
rival,  running  a road  part  of  the  way  in  the 
same  direction.  For  illustration,  if  a passenger 
wishing  to  go  from  Texarkana  or  further  on 
from  some  point  in  Texas  to'Memphis  or  be- 
yond desires  to  travel  over  the  Iron  Mountain 
road,  why  should  it  not  take  him  all  the  way 
to  Memphis,  and  deliver  him  to  the  East  Ten- 
nessee & Georgia,  or  some  other  road  wishing 
to  take  him  on  easy  terms  as  to  rates,  through 
tickets,  and  the  like,  rather  than  shunt  him, 
at  Little  Rock,  upon  the  plaintiff’s  road?  It 
cannot  be  an  unfair  or  an  unreasonable  dis- 
crimination against  the  plaintiff  for  the  Iron 
Mountain  to  keep  him  on  its  own  road  by  of- 
fering him  superior  facilities  in  the  respects 
mentioned,  however  undue  or  unreasonable  it 
might  be  in  other  roads  to  refuse  the  plaintiff 
the  same  facilities  in  transporting  him  that  it 
affords  the  Iron  Mountain.  In  other  words, 
the  Iron  Mountain  would  not  be  violating  the 
statutory  prohibition  in  such  a transaction, 
whatever  may  be  said  of  other  roads.  It 
would  be  free  of  such  imputation,  because  it 
has  a line  of  its  own,  covering  the  same  dis^- 
tance,  and  may  prefer  itself  to  others,  as  we 
all  do  iu  obedience  to  human"  nature.  But 
even  as  to  the  East  Tennessee,  Virginia  & 
Georgia  road,  why  should  it  not  take  this  pas- 
senger from  the  Iron  Mountain  at  Memphis 
on  through  tickets,  easy  rates,  and  whatever 
terms  may  be  agreed  upon,  without  an  impu- 
tation of  discriminating  against  the  plaintiff. 
It  could  only  do  that  by  refusing  to  take  the 
plaintiff’s  passengers,  brought  to  Memphis,  on 
the  same  terms  as  it  took  the  others;  and  this 
refusal  is  not  alleged.  It  is  no  fault  of  the 
East  Tennessee  road  that  the  plaintiff  cannot 
induce  the  Iron  Mountain  to  bring  passengers 
over  its  road  from  Texas  to  Little  Rock  and 
deliver  them  for  transportation  to  the  plain- 
tiff from  Little  Rock  to  Memphis;  and  we 
have  seen  that  the  Iron  Mountain  may  law- 
fully refuse  this,  because  it  has  a road  of  its 
own  for  that  service. 

Recurring  to  travel  westward  from  points 
under  the  control  of  the  East  Tennessee,  Vir- 
ginia & Georgia  Road,  and  we  have  precisely 
the  same  condition;  in  principle,  however,  it 
may  seemingly  be  diverse,  for,  one  desiring  to 
travel  from  Knoxville,  Tenn.,  let  us  say,  to 
Texarkana,  or  beyond  into  Texas,  reaches  the 
Iron  Mountain  at  Memphis,  and  while  he  may 
have  a choice  of  two  roads  there  it  is  for  only  a 
part  of  the  way,  and  he  must  at  last  take  the 
Iron  Mountain  at  Little  Rock,  and  go  over  that 
road  beyond.  It  does  not  depend  wholly  upon 
equal  or  better  facilities  for  transfer  at  Mem- 
phis, but  also  upon  the  capacity  to  transport  the 
passenger  to  his  destination  beyond  there.  Is 
it  not  plain  that  the  Iron  Mountain  may  offer 
him  the  same  facilities  to  take  its  road  at  Mem- 
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phis  that  it  offered  in  the  other  case, — may 
prefer  its  own  road  if  it  chooses?  That  it 
may  force  him  to  do  that  thing  by  refusing  to 
enter  into  any  arrangement  with  the  plaintiff 
for  a joint  transportation  of  the  passenger  is 
equally  clear.  It  is  again  the  right  of  one  to 
prefer  one’s  self  to  another,  and  that  cannot  be 
an  undue  or  unreasonable  discrimination, 
however  hardly  it  may  bear  upon  that  other,  as 
long  as  the  other  is  not  molested  in  its  business 
by  a refusal  to  transport  its  passengers  upon 
the  same  terms  granted  to  the  passengers  of 
other  roads.  It  would  be  unlawful  if  the 
Iron  Mountain  refused  the  same  rate  from  Lit- 
tle Rock  onward  that  it  offered  to  other  roads 
feeding  it  at  that  point,  or  to  other  passengers 
taking  its  track  there;  but  it  cannot  be  un- 
lawful to  prefer  to  feed  itself  from  Memphis 
rather  than  to  have  the  plaintiff  feed  it  So 
the  East  Tennessee,  Virginia  & Georgia  road, 
like  the  passenger  we  have  in  hand,  may  be 
compelled  to  route  over  the  Iron  Mountain 
road,  rather  than  over  the  Little  Rock  road,  by 
this  exercise  of  its  lawful  right  of  preference  of 
its  own  road  by  the  Iron  Mountain.  The  East 
Tennessee  might  violate  the  statute,  if  the 
plaintiff’s  road  ran  parallel  with  the  Iron 
Mountain  all  the  way  our  passenger  is  going, 
if  it  refused  him  a choice  of  routes  on  the 
same  terms;  but  that  is  not  this  case,  and  the 
Iron  Mountain  has  the  advantage  in  reaching 
points  not  reached  by  the  plaintiff,  and  which 
can  only  be  reached  over  its  own  road.  The 
sum  of  it  is  that  the  whole  merit  of  this  bill 
must  be  tested  solely  by  the  right  of  the  Iron 
Mountain  to  prefer  its  own  road  to  that  of  the 
the  plaintiff;  and  that  right  being  lawfully  ex- 
ercised, there  can  be  no  wrong  in  other  roads 
yielding  a compulsory  adjustment  to  it;  and  the 
plaintiff  is  without  remedy,  unless  Congress 
adopts  the  suggestion  of  the  Interstate  Com- 
merce Commission,  and  interferes  to  make 
rates  and  routes  through  some  agency  appro- 
priate to  the  process,  if  Congress  has  the  pow- 
er in  a case  like  this,  which  may  be  doubtful. 
Little  Rock  & M.  R.  Go.  v.  East  Tennessee,  V. 
& G.  R.  Co.  2 Inters.  Com.  Rep.  458.  3 1.  C.  C. 
Rep.  10.  In  that  case  the  Interstate  Commerce 
Commission  clearly  declares  that  that  which 
was  complained  of  by  this  bill  is  in  violation 
of  the  section  of  the  Act  which  has  been  quoted, 
and  refused  relief  only  because  Congress  has 
not  authorized  the  Commission,  or  the  courts, 
or  any  other  governmental  agency  to  correct 
the  violation  by  adjusting  the  rates  and  facili- 
ties to  the  situation;  and,  in  the  absence  of 
such  legislation,  like  that  found  in  the  English 
act  to  accomplish  a similar  purpose,  the  ob- 
ject can  only  be  accomplished  by  agreement. 
It  is  alleged  in  tbe  argument  here  that  there  is 
no  power  anywhere  to  coerce  such  an  agree- 
ment until  Congress  enlarges  the  legislation. 
If  this  be  so,  then,  indeed,  a criminal  prosecu- 
tion would  be  the  only  remedy;  but  it  is  pos- 
sible, if  the  court  found  the  transactions  com- 
plained of  to  be  a violation  of  the  Act,  that  at 
least  partial  relief  might  be  afforded  through 
this  bill  by  mandamus,  or  injunction,  or  both, 
not  to  make  a contract  for  the  parties,  or  rates 
of  carriage,  or  the  like,  but  by  forbidding  and 
enjoining  the  execution  of  any  contract  which 
is  unlawful  until  it  be  made  lawful  by  conform- 
ity to  a regulation  of  commerce  established  by 


1892. 


Little  Rock  & Memphis  R.  Co.  y.  East  Tennessee,  V.  & G.  R.  Co. 


265 


Congress  under  its  authority.  We  do  not  quite 
agree  that  the  courts  would  he  powerless  in 
such  a case  to  redress  the  violation  of  an  Act 
of  Congress.  But  we  are  relieved  here  of  any 
decision  of  that  question  by  our  conclusion 
that  it  is  not  a violation  of  the  Interstate  Com- 
merce Act  for  a carrier  to  prefer  its  own  road 
to  that  of  its  rival  in  a case  like  this,  and  for 
the  reasons  already  stated.  The  Interstate  Com- 
merce Commission  places  its  opinion  upon  the 
ground  that,  while  there  is  an  apparent  justice 
in  the  view  we  have  taken,  it  is  subordinate  to 
the  public  policy  manifested  in  the  Act,  of  fa- 
cilitating the  unrestricted  flow  of  commerce  be- 
tween the  states,  and  designed  “ to  insure  to 
the  people  every  facility  of  equal  choice  which 
franchises  granted  in  the  public  interest  can  by 
any  combination  of  reasonable  routes  afford.” 
This  is  true  beyond  question,  but  in  exercising 
this,  as  every  other  governmental  power, 
legislation  is  limited  in  this  country,  if  not  in 
England,  where  parliamentary  power  is  in  a 
measure  supreme,  by  private  right,  oftentimes. 
No  one  is  compelled  to  apply  or  to  use  his 
property  for  the  public  good  without  compen- 
sation. If  the  public  takes  it  to  itself  this  is 
clearly  so,  and,  while  the  compulsory  surren- 
der of  private  right  we  are  considering  for  a 
public  benefit  might  not  be  a taking  of  proper- 
ty within  the  constitutional  prohibition,  it  is 
so  nearly  akin  to  it  in  principle  that,  even 
were  the  power  to  compel  it  existing,  the  ex- 
ercise of  the  power  should  not  be  implied  ex- 
cept by  necessity;  and  certainly  it  seems  to  us 
not  from  the  languageof  this  Act,  so  equivocal 
in  its  relation  to  the  precise  point  of  consid- 
eration presented  by  the  facts  of  this  case, 
however  plain  it  may  be  in  relation  to  other 
situations.  Moreover,  the  prohibitions  against 
impairing  vested  rights  or  depriving  one  of  his 
property  without  due  process  of  law  and  the 
like,  found  in  a variety  of  forms  in  our  Amer- 
ican constitutions,  state  and  Federal,  may  im- 
pose some  limitation  upon  such  legislation,  or 
upon  a construction  of  general  language  used 
in  this  legislation,  to  prevent  the  abrogation  of 
this  right  in  the  manner  suggested  by  the  In- 
terstate Commerce  Commission;  and  possibly 
this  accounts  for  the  absence  of  the  clauses  of 
the  English  legislation  referred  to  as  wanting 
in  our  Act. 

On  the  other  hand,  until  an  authoritative  ad- 
judication, we  could  not  entirely  agree  that, 
by  any  contract  for  through  routing  between 
carriers,  the  prohibited  discriminations  of  this 
Act  may  be  made,  or  that  they  would  be  held 
to  be  not  prohibited  because  of  any  common 
law  right  to  make  such  contracts,  or  that  it 
would  be  a proper  test  of  the  statutory  prohi- 
bition as  to  the  undue  and  unreasonable  prefer- 
ence or  advantage  and  reasonable,  proper,  and 
equal  facilities,  to  apply  the  common  law  right 
of  contracting  for  carriage  beyond  the  carrier’s 
own  lines,  thereby  giving  to  a line  composed 
of  several  independent  carriers  this  benefit  of 
the  ownership  of  a continuous  road,  which 
we  concede  to  the  Iron  Mountain  in  this  case; 
for  the  common  law  right  to  contract,  as  be- 
tween independent  carriers,  is  not  the  same 
thing  as  a common  and  joint  ownership,  by 
any  means; -and  the  one  may  be  the  subject  of 
regulation  by  Congress,  while  the  other  may 
not;  and  it  is  not  quite  clear  why  a given  car- 
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rier  may  afford  a preference  to  a thing  carried 
by  one  road  over  that  carried  or  which  might 
be  carried  by  another  through  the  medium  of 
a contract  to  carry  jointly,  when  it  could  not 
do  that  thing  outside  of  such  a contract;  nor 
why  the  fact  of  such  a contract  would  make  a 
given  discrimination  otherwise  unlawful  a law- 
ful one  under  this  Act.  But  in  this  case  we 
have  endeavored  to  show  that  the  discrimina- 
tion here  does  not  arise  at  all  out  of  the  con- 
tract for  through  routing  between  the  Iron 
Mountain  and  East  Tennessee  roads,  but  solely 
out  of  the  right  or  advantage  of  ownership 
possessed  by  the  Iron  Mountain  of  a road  par- 
allel to  plaintiff’s  road.  If  the  East  Tennessee 
road  should  sell  the  tickets  demanded  by  plain- 
tiff, it  would  do  no  good,  unless  the  Iron 
Mountain  would  recognize  them,  which,  be 
cause  of  this  advantage  of  ownership,  it  is  not 
compelled  to  do  under  this  Act.  Circuit  Judge 
Caldwell  decided  this  in  the  case  of  Little  Rock 
& M.  R.  Co.  v.  St.  Louis , 1.  M.  & S.  R.  Co. , 2 
Inters.  Com.  Rep.  763,  41  Fed.  Rep.  559,  al- 
though he  gives  other  reasons  also  for  his  judg- 
ment in  that  case,  perhaps.  It  is  quite  true 
that  the  facts  of  that  case  are  not  precisely  like 
this  in  some  respects,  for  there  the  Hot  Springs 
road,  which  was  the  co-defendant  of  the  Iron 
Mountain,  had  no  physical  connection  at  all 
with  the  plaintiff  road,  as  the  East  Tennessee 
road  has  here,  and  the  only  connection  was 
over  the  Iron  Mountain  from  Malvern  to  Little 
Rock.  Yet  that  fact,  in  the  view  we  have  en- 
deavored to  present,  becomes  immaterial  as  a 
distinction  in  this  case,  because  of  this  funda- 
mental advantage  of  ownership  all  the  way 
from  both  Malvern  and  Little  Rock  to  Mem- 
phis, which  advantage  operates  as  well  at 
Memphis  in  favor  of  "the  East  Tennessee  road 
as  at  Malvern  in  favor  of  the  Hot  Springs  road; 
and  the  want  of  physical  connection  or  the  fact 
of  physical  connection  with  the  plaintiff  road 
does  not  enter  into  the  question  of  the  reasona- 
bleness of  the  discrimination  in  one’s  own  favor 
over  one’s  own  road.  In  either  case,  as  we 
have  endeavored  to  show,  the  right  of  prefer- 
ence growing  out  of  the  ownership  is  para- 
mount to  any  demand  of  the  public  for  com- 
peting lines  in  determining  the  reasonableness 
of  the  discrimination  made  in  a case  like  this. 
And,  as  Judge  Caldwell  well  remarks,  to  over- 
throw this  right  of  preference  would  be  to  dis- 
courage the  building  of  competing  lines,  rather 
than  to  maintain  them.  The  truth  is,  the  plain- 
tiff is  a competing  line  over  only  a compara- 
tively few  miles  with  the  Iron  Mountain  sys- 
tem, and  to  force  that  road  to  traffic  with  it 
would  be  to  give  the  plaintiff  a share  of  the 
profits  of  the  capital  invested  in  the  whole  Iron 
Mountain  system,  just  as  if  it  was  a part  of 
that  road  all  the  way  through,  instead  of  a rival 
road  for  a part  of  the  distance.  This  would 
be  an  unreasonable  discrimination  in  the  plain- 
tiff’s favor.  It  does  not  seem  just  that  a short 
road  should  thus  be  made  equal  to  a long  one 
in  this  matter  of  preserving  the  public  benefit 
of  competition.  If  the  benefit  be  preserved  for 
the  local  travel  which  covers  the  plaintiff’s  line, 
that  is  all  it  can  justly  ask;  and  it  has  not  the 
right  to  become  a branch  of  a trunk  line  under 
the  pretense  of  competing  for  a through  travel, 
which  it  cannot  accommodate.  It  does  not  in 
fact  compete  for  that  travel,  and  cannot  com- 
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plain  of  discriminations  concerning  it  until  it  1 
does, — that  is,  can  afford  equal  facilities,  not  i 
only  for  transferring  at  Memphis,  and  taking  ; 
the  traveler  part  of  the  way,  but  equal  facilities  < 
with  the  Iron  Mountain  for  taking  him  all  of  : 
the  way  that  road  takes  him.  This  statutory  i 
right  of  equal  facilities  is  reciprocal,  and  one 
carrier  must  be  able  to  furnish  equal  facilities 
with  the  other  before  it  can  complain  of  dis- 
crimination. The  chief  facility  is  a road  reach- 
ing the  same  points  with  its  rival  about  which 
the  discrimination  arises.  If  the  Little  Rock 
had  this,  I doubt  if  any  combination  by  con- 
tract or  otherwise  would  enable  the  East  Ten- 
nessee road  to  discriminate  against  it  lawfully, 
although  there  might  be,  under  existing  legis- 
lation, no  remedy  except  a criminal  prosecu- 
tion; but,  in  the  absence  of  this  competition  in 
fact  for  points  beyond  Little  Rock,  it  cannot  be 
necessary  to  decide  that  question. 

It  may  be  conceded  to  counsel  for  the  plain- 
tiff that  neither  the  case  of  Atchison,  T.  & S. 
F.  R.  Co.  v.  Denver  & N.  0.  R.  Co.  110  U.  S. 
667,  28  L.  ed.  291,  nor  that  of  Kentucky  & 1. 
Bridge  Co.  v.  Louisville  & JSf.  R.  Co.,  2 Inters. 
Com.  Rep.  351,  2 L.  R.  A.  289,  37  Fed.  Rep. 
567,  615,  controls  this.  In  each  of  those  cases 
there  was  a want  of  physical  connection  at 
suitable  and  properly  equipped  stations  or 
depots  to  invoke  the  requirement  of  an  equal 
facility  for  exchange  of  traffic,  which  distin- 
guishes it  from  this  case.  Moreover,  in  the 
Colorado  case  the  supreme  court  interpreted 
the  constitution  of  the  state  as  declaring  only 
the  common  law  against  discriminations  to 
make  it  irrepealable,  but  non  constat  that  this 
third  section  of  the  Interstate  Commerce  Act 
means  no  more  than  the  Colorado  constitution 
is  interpreted  to  mean.  The  language  is  differ- 
ent, and  the  historical  surroundings  of  the  Act 
of  Congress  demonstrate  that  Congress  was  ex- 
ercising its  plenary  power  to  regulate  interstate 
commerce,  and  not  declaring  the  common  law 
to  make  it  fundamental,  for,  doing  only  that, 
it  had  scarcely  any  reason  to  act  at  all,  as  the 
Colorado  convention  had.  And  in  the  Ken- 
tucky case  it  was  particularly  decided  that  the 
plaintiff  corporation  was  not  a common  carrier 
at  all  within  the  Interstate  Commerce  Act;  and 
this  fact,  and  the  want  of  reasonable  transfer 
facilities,  amply  distinguish  it  from  this  case. 
As  was  said  in  the  Memphis  & L.  R.  R.  Co.  v. 
Southern  Exp.  Co.  (“ Express  Cases”)  117  U.  S. 
29,  29  L.  ed.  803,  the  regulation  of  matters  of 
this  kind  is  legislative,  and  not  judicial,  and 
the  courts  can  go  no  further  than  to  enforce 
what  Congress  has  in  the  exercise  of  its  legis- 
lative power  declared  as  a proper  regulation  of 
commerce.  It  has  not  declared,  if  it  may  do 
so,  that  a railroad  reaching  with  its  own  tracks 
an  outlet  and  inlet  for  traffic  over  its  own  road 
must  share  with  a parallel  road  its  through 
traffic  to  points  not  reached  by  its  competitor 
by  taking  that  road’s  through  tickets  over  its 
own  lines  upon  equal  terms,  as  to  rates  or 
otherwise,  with  its  own  traffic.  It  may  be 
compelled  to  take  up  the  plaintiff’s  passengers 
at  Little  Rock,  and  carry  them  to  the  points 
not  reached  by  the  plaintiff’s  road,  upon  the 
same  terms  as  other  passengers  taking  its  track 
at  Little  Rock,  but  not  upon  the  same  terms  as 
passengers  taking  its  track  at  Memphis  for 
points  on  its  line  beyond  Little  Rock.  The 
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two  things  are  not  equal  to  each  other,  and 
that  reciprocity  of  equal  facilities  for  equiv- 
alent services  is  wanting,  and  therefore  the 
case  does  not  fall  within  the  statutory  def- 
initions of  the  discrimination  which  is  forbid- 
den; and,  if  the  Iron  Mountain  road  may  law- 
fully decline  the  tickets  which  plaintiff  would 
like  to  issue,  the  East  Tennessee  road  is  not 
bound  to  keep  them  on  sale  as  an  equal  facility 
of  commerce. 

Neither  does  it  seem  to  me  that  the  case  of 
Oregon  Short  Line  & TJ.  N.  R.  Co.  v.  Northern 
Pac.  R.  Co.,  3 Inters.  Com.  Rep.  205,  cited  by 
plaintiff’s  counsel,  controls  this  case.  I find 
some  difficulty  in  this  report  of  the  case  (and 
I am  unable  to  find  it  elsewhere  reported)  in 
comprehending  the  facts,  but  I think  the  pe- 
culiarity of  this  case  is  not  in  that, — the  owner- 
ship, namely,  by  the  defendant  road  of  a 
parallel  track  covering  all  the  ground  of  the 
plaintiff,  and  extending  beyond  it  to  points 
about  which  the  discrimination  complained  of 
has  been  made.  It  is  true  that  District  Judge 
Deady  expresses  very  forcibly  his  opinion  that 
the  law  is  useless  if  through  routing  over  an 
excluded  road  upon  the  same  terms  as  the 
favored  road  cannot  be  compelled  where  the 
parties  cannot  agree  about  it,  and  if  by  an 
agreement  for  a continuous  through  freighting 
the  discrimination  against  competitors  thereby 
effected  becomes  reasonable  simply  because  of 
a right  so  to  contract  at  common  law,  which 
right  Congress  possibly  intended  to  modify  or 
regulate  by  this  Act;  and  that  which  he  says 
is  reasonable  and  plausible  indeed.  Yet  he 
does  not  hold  this  as  applicable  to  roads  situ- 
ated towards  each  other  as  these  are,  if  I un- 
derstand the  situation  in  that  case. 

Again , the  case  of  New  York  & N.  R.  Co.  v. 
New  York  & N.  E.  R.  Co.,  4 Inters.  Com.  Rep. 
116,  50  Fed.  Rep.  867,  seems  very  analogous 
to  this  case,  and  the  judgment  there  seems 
somewhat  inconsistent  with  that  given  by  the 
Interstate  Commerce  Commission  in  this  case 
when  it  was  before  that  tribunal,  notwith- 
standing an  apparent  struggle  to  distinguish 
them.  But  it  is  distinguished  in  both  the 
opinions  written  in  that  case,  though  upon 
somewhat  different  grounds.  The  Interstate 
Commerce  Commission  in  the  former  case  dis- 
missed a petition  almost  identical  with  the  bill 
we  have  before  us,  because  it  had  no  power, 
and  there  was  none  elsewhere  conferred  by 
Congress,  to  make  through  rates  and  through 
routings  where  they  were  denied,  as  may  be 
done  under  the  English  legislation,  although 
the  very  conduct  complained  of  in  this  case 
was  there  held  to  be  a violation  of  the  Act;  but 
in  the  latter  case,  now  under  observation,  in 
referring  to  the  former  it  seems  to  concede 
that  there  was  in  this  case  no  violation  of  the 
Act  for  the  reasons  stated  by  Judge  Caldwell, 
which  are  quoted,  and  have  been  cited  by  us 
here.  The  opinion,  however,  further  refers  to 
the  operation  of  the  right  of  ownership,  and 
in  effect  holds  that,  although  the  defendant 
companies  in  the  New  York  & N.  R.  Co.  v. 
New  York  & N.  E.  R.  Co.,  were  jointly  stock- 
holders in  the  favored  road,  they  did  not  own 
it.  If  they  had  owned  it,  I do  not  see  that  it 
could  have  been  at  all  satisfactorily  distin- 
guished from  this  case;  for,  while  it  is  true 
that  there  had  formerly  been  a through  rout- 
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ing  between  plaintiff  and  the  defendant,  and 
that  fact  was  seized  upon  to  relieve  the  Com- 
mission of  the  difficulty  of  making  a through 
route  and  a through  rate  for  the  parties,  as 
they  had  only  to  put  the  old  contract  “in  force 
again,”  it  is  not  quite  clear  how  the  commis- 
sion (or  the  court)  has  any  more  power  to  im- 
pose upon  an  unwilling  party  an  old  and  ab- 
rogated contract  than  it  has  to  make  a new 
one.  Neither  is  it  quite  plain  how  the  owner- 
ship of  all  the  stock  in  the  favored  line  by  the 
two  defendant  companies  jointly  operating  it 
for  their  joint  benefit  is  not  in  the  practical 
operation  of  the  freighting  business,  the  same 
thing  as  if  they  had  owned  the  road,  either  or 
both  of  them,  as  a part  of  their  corporate  be- 
longings, as  in  this  case  the  Iron  Mountain  does, 
although  the  technical  difference  in  the  tenure 
(if  we  may  use  that  term  somewhat  unteclmic- 
ally)  is  apparent.  The  truth  is  that  in  the 
careful  investigation  of  the  cases  on  this  sub- 
ject which  I have  endeavored  to  make  I have 
been  occasionally  perplexed  to  reconcile  some 
of  the  expressions  of  opinion  and  judgments 
with  each  other,  and  all  the  courts  and  judges 
seem  to  find  much  difficulty  in  interpreting 
and  applying  this  Act  of  Congress,  which  is 
in  all  its  parts  a new  and  experimental  chapter 
of  legislation.  I desire,  therefore,  most  care- 
fully to  limit  this  judgment  to  the  precise 
boundaries  of  the  facts  in  this  case.  It  would 
be  undoubtedly  a complete  answer  to  this  bill 
to  hold,  as  counsel  for  the  defendants  so  strenu- 
ously argue  we  must  hold,  that  the  Interstate 
Commerce  Act  has  not  at  all  interfered  with 
the  common  law  right  of  contracting  between 
connecting  and  independent  carriers  for  a con- 
tinuous through  line,  excluding  all  connecting 
competitors  or  rivals  per  force  of  the  con- 
tract, just  as  if  one  owner  absolutely  owned 
the  whole  line.  But  this  case  does  not  require 
such  a holding;  nor  do  I think  that  technically 
there  has  been  any  adjudication  to  that  effect, 
whatever  may  be  said  of  expressions  of  opin- 
ion in  that  direction.  It  may  be  that  it  is  a 
correct  doctrine,  but  certainly  that  which  we 


hold  here  can  be,  whether  the  other  be  or  not. 
That  about  which  I have  no  doubt  on  the  facts 
of  this  case  is  that  the  Iron  Mountain  road, 
being  the  owner  of  a road  of  its  own  between 
Little  Rock  & Memphis,  may  prefer  itself  even 
to  the  extent  of  “crushing  out  the  life  of  the 
plaintiff” — to  use  the  language  of  the  bill  and 
of  counsel — by  that  which  was  done  in  this 
case;  that,  whether  done  by  a contract  with 
other  roads  or  without,  it  may  refuse  to  through 
route  with  the  plaintiff  to  points  on  its  own 
road  not  reached  by  the  plaintiff’s  road,  or 
to  recognize  tickets  issued  by  the  plaintiff  or 
others  over  plaintiff’s  roads  to  such  points;  and 
that,  having  this  power  of  ownership  to  pro- 
tect it  in  doing  this,  other  roads  are  not  at 
fault  in  yielding  to  its  refusal  to  recognize  such 
tickets.  It  is  a misnomer  to  call  that  which 
the  Iron  Mountain  is  doing  “a  discrimination” 
against  the  plaintiff  under  the  Interstate  Com- 
merce Act,  or  any  other  careful  use  of  that 
word.  It  is  not  the  case  of  a road  preferring 
unjustly,  unduly,  and  unreasonably  one  of 
two  other  equally  adequate  carriers  from  a 
given  point  to  a given  point,  but  the  case  of  a 
competitor  or  rival  so  conducting  its  business 
and  using  its  powers  of  ownership  as  to  divert 
travel  from  its  rival  to  itself.  This  is  the  case 
as  between  the  Little  Rock  & Memphis  road 
and  the  Iron  Mountain  road.  As  between  the 
Little  Rock  and  East  Tennessee  roads  the  case 
is  that  of  preferring  a road  with  through  facili- 
ties to  one  with  only  local  facilities,— a road 
that  goes  all  the  way  to  one  going  only  part  of 
the  way;  and  the  Interstate  Commerce  Act  does 
not  forbid  such  a preference.  Not  having  as 
long  a track;  the  facilities  offered  by  the  plain- 
tiff road  for  its  through  travel  into  Texas  are 
not  the  same  nor  equal  or  equivalent  to  those 
offered  by  the  Iron  Mountain,  and  the  discrim- 
ination it  makes  between  the  two  cannot  be, 
therefore,  unjust,  undue,  or  unreasonable  in 
any  proper  sense,  however  disastrous  to  the 
plaintiff. 

Demurrer  sustained,  and  the  bill  dismissed 
at  the  cost  of  the  plaintiff. 


INTERSTATE  COMMERCE  COMMISSION. 


THE  GERKE  BREWING  COMPANY 

v. 

THE  LOUISVILLE  & NASHVILLE  R.  CO.,  The  Kentucky  Central  Railway 
Company,  The  Norfolk  & Western  Railroad  Company. 


1.  The.  rule  expressed  by  the  fourth  section 
that  distance  shall  ordinarily  limit  the  adjust- 
ment of  rates  is  not  rendered  inoperative  by 
the  existence  at  one  point  of  converging 
lines  subject  to  the  Act,  for  the  law  applies 
to  each  of  these  lines,  and  neither  can  put  in 
rates  to  that  point  which  are  lower  than 
shorter  distance  charges  on  its  line  until, 
upon  a showing  of  special  considerations 
grounded  in  justice  to  its  patrons  and  itself, 
it  obtains  permission  from  the  regulating 
authority  so  to  do.  This  principle  applies 
both  to  lines  between  the  same  points,  and  to 
lines  reaching  the  same  destination  from  dif- 
ferent points  of  consignment. 
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2.  Competition  with  carriers  not  subject  to 
the  statute  is  based  upon  natural  causes  and 
plain  conditions,  but  the  legitimate  force  of 
competition  with  carriers  subject  to  the  Act 
depends  upon  compliance  with  the  law  by 
each  of  the  competitors  and  the  special  cir- 
cumstances and  primarily  indefinite  condi- 
tions in  each  particular  case.  Trammell  et 
al.  Georgia  Railroad  Com.  v.  Clyde  SS.  Co. 
4 Inters.  Com.  Rep.  120,  5 I.  C.  C.  Rep. 
324,  cited  and  affirmed. 

3.  When  rates  from  any  cause  are  made  great- 
er for  shorter  than  for  longer  distances  the 
difference  between  such  rates  must  in  no  in- 
stance be  unreasonable. 
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Messrs.  E.  P.  Wilson  and  Louis  Kraemer  for  Gerke  Brewing  Company. 

Messrs.  Ed.  Baxter  and  Edward  Colston  for  Louisville  & Nashville  Railroad  Company  and 
Kentucky  Central  Railway  Co. 


REPORT  AND  OPINION  OF  THE  COMMISSION. 


Veazey,  Commissioner: 

The  complainant,  a corporation,  is  engaged 
at  Cincinnati,  Ohio,  in  the  manufacture  and 
sale  of  beer.  The  original  complaint  was 
against  the  two  carriers  first  above  named,  and 
the  Norfolk  & Western  was  brought  in  as  a 
party  defendant  in  the  amended  complaint  filed 
November  5th,  1891. 

The  complaint  alleges  that  the  defendants, 
the  Louisville  & Nashville  Railroad  Co.  (here- 
inafter called  the  Louisville  Co.)  and  the  Ken- 
tucky Central  Railway  Co.  (hereinafter  called 
the  Kentucky  Co.)  demand,  collect  and  receive 
for  the  transportation  of  beer  in  carloads  from 
Cincinnati  to  Middlesborough,  Ky.,  distance 
233  miles,  an  unreasonable  and  unjust  charge 
of  39  cents  per  hundred  pounds,  when  com- 
pared with  rates  accepted  by  said  defendants 
for  similar  service  over  other  lines  or  parts  of 
lines  jointly  or  severally  owned  and  controlled 
by  them,  and  the  following  places,  distances 
from  Cincinnati  and  rates  per  hundred  pounds 
on  beer  in  car  loads  are  named: 

Knoxville,  Tenn 307  miles 25  cents. 

Chattanooga,  “ 336  “ 25  “ 

Birmingham,  Ala 487  “ .25  “ 

Nashville,  Tenn 295  “ 15  “ 

Clarksville,  “ ..287  “ 23  “ 

Decatur,  Ala 417  “ .29  “ 

Montgomery,  “ ...600  “ ...31  “ 

Selma,  “ .929  " 31  “ 

That  said  rate  is  also  unjust  and  unreason- 
able when  compared  with  rates  on  beer  in  car- 
loads charged  by  other  railroads  to  points  more 
remote  from  Cincinnati  than  Middlesborough, 
namely: 

Kanawha  Falls,  W.  Ya...247  miles 18  cents. 

Grafton,  W.  Ya... 299  “ ...23  “ 

Dennison,  Ohio 221  “ 13  “ 

Pittsburgh,  Pa 313  “ 15  “ 

Chicago,  111 305  “ 15  “ 

Cleveland,  O 244  “ 13 

Kankakee,  111 249  “ 15  “ 

Youngstown,  O 301  “ ...13  “ 

That  said  rate  of  39  cents  per  hundred 
pounds,  charged  by  the  Louisville  Co.  and  the 
Kentucky  Co.  for  carrying  beer  in  wood  from 
Cincinnati,  Ohio,  to  Middlesborough,  Kv.,  is 
greater  than  they  together  with  the  other  de- 
fendant, the  Norfolk  & Western  Railroad  Co. 
(hereinafter  called  the  Norfolk  Co.)  charge  for 
carrying  beer  in  wood  from  Cincinnati  over  the 
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same  line  in  the  same  direction  through  Mid- 
dlesborough to  points  beyond  in  the  state  of 
Virginia,  that  is  to  say,  to  Pearisburg,  33  cents. 
New  River,  Christiansburg,  or  Shawville,  31 
cents,  Salem,  Roanoke,  or  Lynchburg,  23 
cents,  and  that  such  greater  charge  for  the 
shorter  distance  to  Middlesborough  is  in  viola- 
tion of  the  fourth  section  of  the  Act  to  Regu- 
late Commerce. 

The  complaint  further  alleges  that  the  Louis- 
ville and  Kentucky  companies  in  connection 
with  other  railroad  companies  are  parties  to 
through  tariffs  from  Chicago  to  Middlesbor- 
ough whereby,  during  the  month  of  June, 
1891,  a rate  on  beer  in  wood  of  59  cents  per 
hundred  pounds  was  lawfully  in  effect  be- 
tween those  points,  and  that  some  time  during 
that  month  the  Louisville  and  Kentucky  Com- 
panies through  their  agents  did  collect  and  re- 
ceive as  compensation  for  the  transportation  of 
beer  in  wood  from  Chicago  to  Middlesborough 
a less  sum  than  59  cents  per  hundred  pounds, 
thereby  violating  section  sixjof  the  Act  to  Reg- 
ulate Commerce. 

The  joint  answers  of  the  Louisville  and  Ken- 
tucky companies  deny  that  the  rate  complained 
of  is  an  unjust  or  unreasonable  charge  for  the 
service  rendered.  They  deny  also  that  the 
transportation  from  Cincinnati  to  Middlesbor- 
ough is  similar  to  the  service  rendered  over 
other  lines  or  parts  of  lines  to  the  points  named 
in  the  complaint  and  aver  that  no  just  compar- 
ison can  be  made  of  service  rendered  under  so 
entirely  dissimilar  circumstances.  They  ad- 
mit that  the  rates  from  Cincinnati  to  Knox- 
ville, Chattanooga,  Birmingham,  Nashville, 
Clarksville,  Decatur,  Montgomery  and  Selma 
on  beer  in  wood,  in  carloads,  released,  are  as 
set  forth  in  the  complaint,  but  state  in  regard 
to  those  charges  that  the  25  cent  rate  to  Knox- 
ville, Chattanooga  and  Birmingham  is  a spe- 
cial rate  made  principally  to  meet  the  compe- 
tition of  local  breweries  at  those  points;  that 
the  Nashville  rate  is  also  made  low  for  the 
same  cause,  and  on  the  further  ground  of 
water  competition  from  Cincinnati,  Evans- 
ville and  St.  Louis,  and  that  Clarksville  rates 
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are  based  on  rates  in  effect  to  Nashville;  that 
at  Decatur  there  is  severe  competition  between 
Cincinnati,  Evansville,  St.  Louis  and  Memphis 
breweries;  that  at  Montgomery  there  is  local 
brewery  competition  as  well  as  competition  for 
the  carriage  of  beer  to  that  point  by  boats  on 
the  Alabama  river,  and  that  Selma  takes 
Montgomery  rates.  These  defendants  say  that 
“ in  making  rate  reductions  to  meet  local  pro- 
duct, the  rail  lines  have  in  no  case  unjustly  an- 
tagonized the  local  interests.  Their  endeavor 
has  been  to  so  adjust  rates  from  the  principal 
brewing  points  in  the  west  as  to  permit  of  rea- 
sonable competition.” 

These  defendants  state  also  that  they  are  not 
engaged  in  traffic  to  points  named  in  the  com- 
plaint as  situate  in  West  Virginia,  Pennsyl- 
vania, Ohio  and  Illinois,  and  insist  that  their 
rate  to  Middlesborough  has  no  relation  to  rates 
from  Cincinnati  to  points  in  those  states. 

They  further  state  that  the  construction  of 
the  Cumberland  Valley  branch  of  the  Louis- 
Yille  Co.,  which  reaches  Middlesborough,  was 
begun  in  November,  1886;  that  said  branch 
penetrates  a region  not  previously  supplied 
with  rail  transportation  and  practically  not 
then  supplied  with  any  transportation  facili- 
ties; that  the  road  runs  through  a mountainous 
region,  making  its  construction  peculiarly  dif- 
ficult and  exceedingly  expensive,  it  having  re- 
quired three  years  to  build  the  line  of  45  miles 
from  Corbin  on  the  Knoxville  division  to  Mid- 
dlesborough; that  Middlesborough,  located  at 
the  foot  of  Cumberland  Gap,  has  only  been  in 
existence  for  a period  of  about  two  years,  and 
prior  to  the  construction  of  the  Cumberland 
Valley  branch  the  section  of  the  Cumberland 
mountain  on  the  north  side  of  the  Gap  was  de- 
pendent for  transportation  fromj western  points 
on  a wagon  haul  of  50  or  60  miles  from  the 
nearest  point  on  the  Knoxville  Division  of  the 
Louisville  Company’s  system  over  mountain 
roads  impassable  for  the  greater  portion  of  the 
year;  that  the  nearest  point  of  distribution  on 
the  south  side  of  the  mountain  was  Knoxville, 
about  75  miles  distant,  and  transportation 
therefrom  was  conducted  by  horses,  mules  or 
oxen;  that  when  the  Louisville  Company  com- 
pleted this  branch  it  extended  to  a region  pre- 
viously devoid  of  transportation  facilities  the 
benefit  of  the  same  local  tariff  of  rates  which 
governs  similar  traffic  in  the  old  and  thickly 
settled  portions  of  Kentucky  and  Tennessee; 
that  beer  in  wood  in  carloads  released  is  put 
by  defendants  in  class  E,  and  that  the  rate  for 
that  class  is  not  only  reasonable  in  itself,  but 
reasonable  as  compared  with  other  rates  from 
Cincinnati  to  Middlesborough,  the  rates  on  all 
classes  between  those  points  being: 

^ ^ £ 4 5 6ABCDEH  (P<F  L M N 
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These  defendants  further  claim  that  rates  for 
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class  E or  any  other  classes  are  dependent  upon 
and  fixed  with  regard  to  rates  received  for  the 
transportation  of  other  articles  taking  other 
class  rates,  and  that  their  local  classification  of 
ale  and  beer  is  in  line  generally  with  the  classi- 
fication of  those  articles  throughout  the  country ; 
and  they  state  that  these  commodities  are 
placed  in  the  several  classifications  now  in  use 
throughout  the  country  as  follows: 

ALE,  BEER  OR  PORTER,  IN  WOOD, 
CARLOADS  RELEASED. 

“ Official ” “ Southern " “ Western ” 

Class  5 E 5 

“ Illinois ” “ Georgia ” “_L.  & N.  Local ” 

Class  5 E E 

It  is  also  averred  by  these  defendants  that  in 
the  transportation  of  beer  special  facilities  are 
furnished  by  the  carrier  to  the  shipper;  that  it 
is  a perishable  product,  subject  to  much  risk 
in  transportation,  and  therefore  is  given  special 
attention  to  secure  speedy  and  safe  carriage; 
that  they  furnish  for  the  shipment  of  this  ar- 
ticle refrigerator  cars,  specially  constructed  at 
great  expense  and  weighing  much  more  than 
the  ordinary  freight  car,  and  make  no  freight 
charge  for  ice  in  the  same  car  with  ale  or  beer, 
in  carloads,  necessary  to  preserve  it  in  transit; 
shippers,  being  permitted  to  load  as  much  as 
4,000  lbs.  of  ice  when  necessary  for  such  pres- 
ervation. 

In  regard  to  the  long  and  short  haul  feature 
of  the  complaint  these  defendants  deny  that 
they  are  under  any  common  control  or  man- 
agement with  the  Norfolk  Company,  admit 
they  have  agreed  with  that  company  upon 
certain  through  rates  for  the  transportation  of 
property  wholly  by  railroad  between  Cincin- 
nati and  Lynchburg  and  other  points  in  Vir- 
ginia, but  deny  that  they  are  under  any 
arrangement  with  the  Norfolk  Co.  for  contin- 
uous carriage  or  shipment  of  property  between 
those  points.  They  further  state  that  they 
carry  beer  from  Cincinnati  through  Middles- 
borough to  Norton,  Va.,  their  eastern  termi- 
nus, and  there  deliver  it  to  the  Norfolk  Co., 
which  transports  it  to  the  Virginia  points  men- 
tioned in  the  complaint;  that  it  is  true  that  said 
Virginia  points  are  more  remote  from  Cincin- 
nati than  Middlesborough,  and  also  true  that 
between  Cincinnati  and  Middlesborough  the 
transportation  is  over  the  same  line  in  the  same 
direction  when  the  beer  is  destined  for  Mid- 
dlesborough as  when  it  is  destined  for  said 
Virginia  points,  but  they  deny  that  the  trans- 
portation to  these  points  and  to  Middles- 
borough is  conducted  under  substantially  sim- 
ilar circumstances  and  conditions.  In  support 
of  their  claim  that  such  circumstances  and 
conditions  are  dissimilar  these  defendants  state 
as  follows: 

“The  line  of  the  Louisville  & Nashville 
Railroad  was  extended  in  1890,  from  a point  in 
Kentucky,  through  Middlesborough  to  Nor 
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ton,  Virginia,  where  a junction  was  effected 
with  the  Norfolk  & Western  Railroad.  Long 
prior  to  the  time  said  junction  was  effected, 
certain  through  rates  had  been  agreed  upon 
by  lines  which  competed  with  each  other 
for  the  transportation  of  property  between 
Cincinnati,  Ohio,  and  Lynchburg,  Petersburg, 
Richmond,  and  other  Virginia  cities;  and  when 
said  junction  was  effected,  respondents  agreed 
to  transport  property  over  their  lines  to  Norton, 
Virginia,  for  a certain  proportion  of  said 
through  rates.  Said  rates  were  not  made  by 
respondents.  They  were  the  result  of  active 
and  long  continued  competition  between  pow- 
erful rival  lines.  Respondent’s  offense,  if  any, 
consisted  exclusively  in  providing  the  public 
with  an  additional  and  more  direct  line  of  rail- 
way, without  requiring  the  public  to  pay  any- 
thing additional  for  the  new  transportation  fa- 
cility thus  afforded.” 

“Respondents  also  agreed  to  transport  over 
their  lines  to  Norton,  Virginia,  property  des- 
tined from  Cincinnati,  to  local  stations  on  the 
Norfolk  & W estern  Railroad  for  a certain  pro- 
portion of  certain  through  rates,  which  were 
arrived  at  by  adding  to  the  rates  in  effect  be- 
tween Cincinnati  and  Lynchburg,  the  local 
rates  fixed  by  the  Norfolk  & Western  Railroad 
Company,  to  apply  on  traffic  destined  from 
Cincinnati  to  said  local  stations.  In  that  way, 
said  local  stations  also  got  the  benefit  of  the 
additional  facilities  afforded  by  the  extension 
of  the  Louisville  & Nashville  Railroad  to 
Norton.” 

The  answer  of  the  Norfolk  Co.  admits 
that  it  and  the  other  defendants  have  arrange- 
ments for  the  transportation  of  property  which 
by  reason  of  its  point  of  origin  or  destination 
requires  the  use  of  a portion  of  the  railways 
of  each  company,  but  that  such  arrangements 
impose  no  obligation  or  responsibility  upon  it 
when  the  carriage  of  the  property  is  wholly 
upon  either  one  or  both  of  the  other  defendant 
roads. 

This  company  admits  that  it  participates  in 
rates  for  the  transportation  of  beer  in  wood 
from  Cincinnati,  O.,  to  points  upon  its  road, 
but  avers  that  in  the  adjustment  of  said  rates 
to  local  destinations  on  its  road  it  is  governed 
by  circumstances  and  conditions  dissimilar  to 
those  which  fix  the  rates  to  common  and  com- 
petitive points  in  the  state  of  Virginia,  and  it 
believes  that  its  rates  are  made  in  strict  ac- 
cordance with  the  law. 

At  the  hearing  no  proof  was  offered  by  com- 
plainant upon  the  question  whether  the  rate  to 
Middlesborough  is  reasonable  in  itself;  neither 
was  any  evidence  presented  by  it  for  the  pur- 
pose of  showing  that  undue  preference  or 
prejudice  results  from  rates  to  Middlesborough 
and  the  other  points  mentioned  in  the  complaint 
as  not  located  upon  the  same  line,  or  in  support 
of  the  charge  of  unjust  discrimination  by  de- 
fendants in  collecting  less  than  established 
rates  on  beer  from  Chicago  to  Middlesborough. 
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I The  small  amount  of  material  testimony  taken 
| was,  on  the  part  of  the  defendants,  mainly  a 
reiteration  of  their  pleading;  and  it  was  defi- 
nitely stated  for  complainant  that  it  relied 
principally  upon  the  admission  of  defendants 
that  they  charge  more  to  Middlesborough 
than  for  the  longer  distance  over  the  same  line 
to  points  in  Virginia,  and  was  content  to  sub- 
mit the  case  upon  the  complaint  and  answers 
on  file. 

There  is  therefore  but  a single  question  to  be 
decided  in  this  case,  namely,  Is  the  rate  com- 
plained of  in  violation  of  the  fourth  section  of 
the  Act  to  Regulate  Commerce? 

The  facts  necessary  to  a decision  on  this 
point  are  as  follows: 

1.  Each  of  the  defendant  companies  is  en- 
gaged in  the  transportation  of  property  be- 
tween points  in  different  states.  The  roads  of 
the  Kentucky  and  Louisville  companies  are 
now  parts  of  the  same  system  (the  Louisville  & 
Nashville)  and  are  operated  under  a common 
control  or  management.  The  Louisville  and 
Norfolk  companies  are  parties  to  and  have  es- 
tablished through  rates  for  the  transportation 
of  property  from  Cincinnati,  Ohio,  to  Lynch- 
burg and  other  points  in  the  state  of  Virginia, 
and  under  bills  of  lading  issued  by  the  Louis- 
ville Company  and  accepted  by  the  Norfolk 
Company  they  carry,  by  such  arrangement, 
property  as  a continuous  shipment  between 
these  points  at  rates  so  established  and  over  a 
line  formed  by  roads  which  they  respectively 
manage  or  control;  and  Middlesborough  is  an 
intermediate  station  on  such  line  from  Cincin- 
nati to  the  Virginia  points  aforesaid. 

The  Louisville  Co.  has  established  rates  for 
the  transportation  of  property  from  Cincinnati 
to  Middlesborough  aforesaid,  and,  under  bills, 
of  lading  issued  by  it,  carries  property  as  a 
continuous  shipment  between  those  points  at 
rates  so  established  and  over  a line  which  it 
manages  or  controls;  and  said  line  is  part  of 
the  above  described  line  between  Cincinnati 
and  the  Virginia  points  aforesaid. 

2.  Rates  established  and  in  force  for  the 
transportation  of  beer  in  wood  in  carloads, 
released,  over  said  line  from  Cincinnati  to  the 
Virginia  points  aforesaid  and  to  various  inter- 
mediate stations,  together  with  the  distances 
of  said  points  and  stations  from  Cincinnati  are 
as  follows,  to  wit: 

To  Rates  per  Distance  from. 


100  lbs. 

Cincinnati. 

Livingston,  Ky 

155  miles. 

Corbin,  Ky 

..  35  “ 

186  “ 

Barboursville,  Kv 

..  40  “ 

203  “ 

Pineville.  Ky 

. 40  “ 

217  “ 

Middlesborough,  Ky 

..  39  “ 

230  “ 

Shawaneee,  Tenn 

. 39  “ 

237  “ 

Ewing,  Ya 

. 45  “ 

250  ‘k 

Hubbard’s  Springs,  Va.. 

. 46  “ 

263 

Big  Stone  Gap,  Ya 

. 44  “ 

291  “ 

Norton,  Va 

. 44  “ 

305  “ 

Pearisburg,  Va 

. 33  “ 

440  “ 

New  River,  Va. 

. 31  “ 

471  “ 

Christiansburg,  Va 

. 31  “ 

481  “ 

Shawville,  Va 

. 31  “ 

491  “ 

Salem,  Va.. 

. 23  “ 

507  ‘; 

Roanoke,  Va 

. 23  “ 

513  “ 

Lynchburg,  Va 

. 23  “ 

567  “ 
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These  rates  apply  to  shipments  of  “ Beer  in 
wood,  carloads,  released.”  The  traffic  is 
* transported  in  refrigerator  cars  and  ice  neces- 
sary for  its  preservation  is  carried  free. 

3.  No  competition  by  lines  not  subject  to  the 
Act  to  Regulate  Commerce  exists  for  through 
beer  or  any  other  traffic  from  Cincinnati  or 
any  other  interstate  point  to  the  places  above 
mentioned.  There  is  competition  by  the  Ches- 
apeake & Ohio  Railway,  an  interstate  carrier, 
for  traffic  from  Cincinnati  to  Lynchburg,  the 
distance  between  these  points  by  that  route 
being  470  miles,  and  the  line  of  this  carrier  to 
Lynchburg  is  shorter  than  that  of  the  defend- 
ants by  97  miles. 

All  rail  lines  carry  beer  to  Lynchburg  from 
various  brewing  points  in  the  east,  such  as 
Richmond,  Baltimore,  Washington,  Alexan- 
dria, New  York  and  Philadelphia,  and  from 
northern  cities  the  traffic  can  also  go  as  a 
through  shipment  by  water  and  rail  through 
Maryland  or  Virginia  ports. 

CONCLUSIONS. 

The  foregoing  findings  set  forth  facts  suffi- 
cient for  the  disposition  of  this  case. 

The  defendants  transport  beer  in  carloads 
from  Cincinnati,  Ohio,  to  Lynchburg  and 
other  points  in  Virginia,  under  a condition  in 
the  bills  of  lading  releasing  them  from  certain 
liability  as  carriers,  and  according  to  a com- 
mon arrangement  between  them  for  continuous 
carriage  and  shipment  within  the  meaning  of 
the  first  section  of  the  Act  to  Regulate  Com- 
merce. Trammell  et  al.  Georgia  Railroad  Com. 
v.  Clyde  SS.  Co.  4 Inters.  Com.  Rep.  120,  5 I.  C. 
C.  Rep.  324;  Boston  Fruit  & P.  Exch.  v.  New 
York  & N.  E.  R.  Co.  8 Inters.  Com.  Rep.  493, 
4 I.  C.  C.  Rep.  664;  Mattingly  v.  Pennsylvania 
Co.  2 Inters.  Com.  Rep.  806,  3 1.  C.  C.  Rep. 
582;  Richardson  v.  The  Chouteau , 37  Fed.  Rep. 
532;  Kentucky  & 1.  Bridge  Co.  v.  Louisville 
& N.  R.  Co.  37  Fed.  Rep.  572;  Harp  v.  The 
Grand  Era,  1 Woods  C.  C.  184.  Over  a 
part  of  the  all -rail  line  to  Lynchburg  and 
other  points  aforesaid,  and  under  a like  con- 
dition in  bills  of  lading,  two  of  the  defendants 
transport  beer  in  carloads  from  Cincinnati  to 
Middlesborough,  Ky.,  a shorter  distance  in- 
cluded within  the  longer  distance  to  Lynch- 
burg, Va.,  and  over  the  same  line  in  the  same 
direction,  and  such  transportation  is  conducted 
by  said  defendants  under  a common  control  or 
management  within  the  meaning  of  the  first 
section  of  the  Act  to  Regulate  Commerce.  The 
defendants  and  the  transportation  by  them  to 
the  interstate  points  mentioned  in  the  com- 
plaint are  therefore  subject  to  the  provisions 
of  the  Act  to  Regulate  Commerce. 

Under  the  construction  of  the  fourth  section 
by  the  Commission  and  the  courts,  as  set  forth 
in  our  decision  in  the  Georgia  Railroad  Com- 
mission cases,  4 Inters.  Com.  Rep.  120,  5 I. 
C.  C.  Rep.  324,  the  defendants  are  not  author- 
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ized  by  the  statute  to  establish  and  charge  low- 
er rates  to  longer  than  to  shorter  distance 
points,  mentioned  in  the  complaint  and  find- 
ings, by  the  fact  that  other  interstate  railroads 
reach  those  or  some  of  those  longer  distance 
points  from  Cincinnati  or  from  other  points  of 
shipment.  The  rule  expressed  by  the  fourth 
section  that  distance  shall  ordinarily  limit  the 
adjustment  of  rates  is  not  rendered  inoperative 
by  the  existence  at  one  point  of  converging 
lines  subject  to  the  Act,  for  the  law  applies  to 
each  of  those  lines,  and  neither  can  put  in  rates 
to  that  point  which  are  lower  than  shorter  dis- 
tance charges  on  its  line  until,  upon  a showing 
of  special  considerations  grounded  in  justice 
to  its  patrons  and  itself,  it  obtains  permission 
from  the  regulating  authority  so  to  do.  This 
principle  applies  both  to  lines  between  the 
same  points  and  to  lines  reaching  the  same 
destination  from  different  points  of  consign- 
ment. 

It  is  true  that  situations  frequently  arise 
when  one  carrier  is  at  an  unjust  disadvantage 
as  compared  with  another  in  the  business  of 
carrying  to  a common  point.  But  the  situa- 
tion at  junction  or  common  points  is  not  uni- 
formly so  oppressive  as  to  justify  exceptional 
action  by  the  carriers  in  disregard  of  the  rights 
of  places  more  favorably  situated  in  point  of 
distance. 

The  term  competition  as  applied  to  rates 
is  frequently  a misnomer.  Roads  reaching  a 
common  point  may  at  first  compete  by  one  and 
then  the  other  giving  lower  rates  to  that  point 
until  finally  they  are  compelled  to  combine  in 
fixing  a rate  by  which  each  will  obtain  a fair 
share  of  the  business  and  derive  a profit.  Car- 
riers not  only  determine  upon  rates  between 
themselves,  but  rates  to  important  junction  or 
common  points  are  also  fixed  at  meetings  of  or 
through  associations  composed  of  carriers  in 
common  territory.  These  rates,  fixed  in  the 
interests  of  all  the  carriers,  and  with  reference 
of  course  to  the  -general  situation  in  the  im- 
mediate territory,  are  intended  to  be  profit- 
able. While  rates  so  made  are  still  competi- 
tive in  a narrowed  sense,  the  force  of  natural 
and  unrestricted  competition  between  the  car- 
riers is  materially  modified  by  their  combined 
action;  and  though  traffic  conditions  may  and 
usually  do  limit  the  amount  of  increase  in 
charges,  yet  concerted  action  by  the  carriers 
commonly  results  in  such  rates  as  will  yield 
fair  compensation  for  the  service  rendered. 
The  disadvantages  from  which  some  carriers 
subject  to  the  statute  might  suffer  under  vary- 
ing traffic  situations  are,  in  large  measure,  re- 
moved by  agreements  among  themselves  which 
greatly  modify  the  oppressive  force  of  free 
competition;  and  association  or'action  in  con- 
cert is  freely  resorted  to  by  such  carriers. 

The  theory  sometimes  advanced  that  the  Act 
was  intended  to  eliminate  competition  as  a fac- 
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tor  in  transportation  is  not  borne  out  by  tbe 
provisions  of  tbe  statute.  Perhaps  the  ideal 
reasonable  and  just  transportation  charge 
should  be  unaffected  by  the  element  of  com- 
petition; but  the  statute  only  applies  to  certain 
classes  of  carriers,  prohibits  only  such  prefer- 
ences or  discriminations  as  are  undue  or  unjust 
and  confers  upon  a regulating  body  power  to 
relax  in  the  interests-  of  those  carriers  its  gen- 
eral rule  that  rates  shall  ordinarily  depend  up- 
on distance,  and  was  evidently  not  framed  in 
disregard  of  the  competitive  relations  existing 
between  common  carriers  throughout  the 
country. 

To  preserve  legitimate  competition  between 
public  carriers,  that  is,  competition  which  is 
not  contrary  to  the  public  interest,  and  to  pre- 
vent that  competition  which  is  illegitimate,  or 
in  other  words,  opposed  to  the  public  welfare, 
is  precisely  that  which,  among  other  things, 
the  law  undertakes  to  accomplish.  The  clauses 
prohibiting  undue  preferences  and  requiring 
reasonable,  just  and  non-discriminating  rates 
were  designed  to  abolish  the  illegitimate  prac- 
tices indulged  in  by  carriers  before  the  Act  was 
passed,  and  much  of  the  favoritism  given  to 
persons  and  places  was  unquestionably  the  re- 
sult of  unfair  competition  between  carriers  by 
rail;  besides,  to  further  secure  to  persons  and 
communities  their  advantages  of  location,  the 
law  in  its  fourth  section  directs  that,  distance 
shall  ordinarily  limit  the  making  of  rates  in 
the  same  direction.  Conditioned  upon  faith- 
ful and  mutual  observance  of  those  provisions, 
the  right  of  carriers  subject  thereto  to  compete, 
not  only  in  rates,  but  also,  and  with  very  much 
greater  freedom,  in  facilities  and  accommoda- 
tions, is  clearly  recognized  in  the  statute.  No 
qualifying  phrases  which  may  be  found  in  such 
provisions  can  properly  be  held  to  refer  to 
business  strife  between  carriers  subject  there- 
to; but  Congress  did  provide  a relieving  clause 
for  the  benefit  of  such  carriers  by  adding  to  the 
distance  rule  in  the  fourth  section  a proviso 
giving  the  Commission  power  to  authorize  a 
carrier,  upon  application  and  after  investiga- 
tion, to  charge  less  for  longer  than  for  shorter 
distances,  and  from  time  to  time  to  prescribe 
the  extent  of  such  relief,  that  is,  to  limit  the 
reduction  of  rates  for  longer  distances.  ' Any 
person  at  all  familiar  with  transportation  as 
conducted  in  this  country  is  aware  that  the 
principal  ground  which  a carrier  subject  to  the 
Act  can  allege  for  such  relief  is  competition ; 
and  that  allegation  was  the  one  mainly  relied 
on  by  carriers  in  their  applications  to  the  Com- 
mission for  such  relief  immediately  after  the 
law  went  into  effect.  Before  its  enactment, 
competition  between  carriers  subject  to  the 
statute  had  been  shown  to  result  in  many  ille- 
gitimate practices,  but  it  was  also  apparent  that 
within  proper  limits  such  competition  is  bene- 
ficial to  the  public  and  a privilege  grounded  in 
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fairness  to  the  carriers;  it  therefore  became 
necessary  to  provide  for  the  ascertainment  and  ■< 
continuance  of  legitimate  competition  between 
such  carriers  in  an  authoritative  way,  and  the 
fourth  section  proviso  was  made  a part  of  the 
law. 

Transportation  by  water  or  by  other  agen- 
cies not  subject  to  the  law  presents  a wholly  j 
different  question.  As  stated  in  the  Georgia 
Railroad  Commission  cases,  4 Inters.  Com.  Rep 
120,  5 I.  C.  C.  Rep.  324,  actual  competition  i 
with  carriers  not  subject  to  regulation  under 
the  Act  to  Regulate  Commerce  is,  as  a rule,  I 
potential  in  the  extreme,  for  the  law  places  no 
limitation  upon  such  a carrier  as  to  rates, 
service  or  facilities.  So  far  as  the  statute  is 
concerned  such  a carrier  may  charge  unreason- 
able, unjustly  discriminating  and  unduly  prej- 
udicial rates  to  any  point,  and  adopt  whatever 
regulations  its  private  interest  may  demand. 
On  the  other  hand,  in  the  application  of  the 
law  to  carriers  subject  to  its  provisions  their 
private  rights  are  subordinate  to  those  of  the 
public,  and  competition  between  them  is  not 
always  in  the  public  interest.  It  is  as  a broad 
general  rule,  against  the  public  interest  that 
artificial  circumstances,  which  at  the  will  or 
caprice  or  for  the  self  interest  of  any  man  or 
body  of  men  (individual  or  corporate  carriers;  ’ 
may  be  swept  out  of  existence  as  lightly  as 
they  were  perhaps  created,  should  be  permit-  ! 
ted  to  interfere  with  the  natural  course  of  ! 
trade.  Liverpool  Corn  Trade  Asso.  v.  London  ! 
& N.  W.  R.  Co.  L.  R.  1 Q.  B.  Div.  120,  45  J 
Am.  & Eng.  R.  Oas.  216.  If  railroad  competi- 
tion should  be  considered  as  justifying  the 
exceptional  rate  in  every  case  where  the  term 
is  applied,  (and  the  degree  or  force  of  such 
competition  is  of  great  variety),  any  railroad 
might  by  its  action  absolve  a competitor  from 
its  obligation  under  the  law  and  be  itself  ab-  | 
solved  in  return.  The  legislature  never  intend- 
ed this  consequence;  it  did  not  intend  that  ' 
carriers  subject  to  the  law  should  at  pleasure  , 
make  the  rule  of  the  statute  ineffectual.  Re 
Chicago,  St.  P.  & K.  C.  R.  Co.  2 Inters.  Com. 
Rep.  137,  2 I.  C.  C.  Rep.  231.  Besides,  a 
shipper  having  a choice  between  competing 
carriers  would  only  have  to  refuse  to  send  his 
goods  by  one  of  them  unless  given  exceptional 
rates  to  justify  that  one  in  making  the  dis- 
crimination in  his  favor  on  the  ground  of  the 
necessity  of  the  situation.  Interstate  Commerce 
Commission  v.  Texas  & P.  R.  Co.  4 Inters. 
Com.  Rep.  114.  These  principles  are  peculi- 
arly applicable  to  carriers  subject  to  the  same 
general  scheme  of  regulation;  furthermore,  it 
must  be  remembered  that  water  lines  wrere 
designedly  left  free  from  the  operation  of  the 
law  in  order  to  preserve  untrammeled  the  ad 
vantages  of  such  communication  to  territory 
reached  by  “river,  sea,  canal  or  lake.”  The 
fact  of  the  exclusion  of  this  method  of  trans- 
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portation  from  the  operation  of  the  law  is  in 
itself  a declaration  that  competition  by  water 
should  not  be  confounded  with  competition  by 
jail.  And  the  same  distinction  applies  to 
foreign  and  state  railroads  where  they  do  not 
•come  under  the  prohibitive  clauses  of  the  law. 
Competition  with  carriers  not  subject  to  the 
statute  is  based  upon  natural  causes  and  plain 
conditions,  but  the  legitimate  force  of  competi- 
tion with  carriers  subject  to  the  Act  depends 
upon  compliance  with  the  law  by  each  of  the 
competitors  and  the  special  circumstances  and 
primarily  indefinite  conditions  in  each  partic- 
ular case. 

“The  carrier  has  the  right  to  judge  in  the 
first  instance  whether  it  Is  justified  in  mak- 
ing the  greater  charge  for  the  shorter  distance 
under  the  fourth  section  in  all  cases  where  the 
circumstances  and  conditions  arise  wholly 
upon  its  own  line  or  through  competition  for 
the  same  traffic  with  carriers  not  subject  to 
regulation  under  the  Act  to  Regulate  Com- 
merce. In  other  cases,  under  the  fourth  sec- 
tion the  circumstances  and  conditions  are  not 
presumptively  dissimilar,  and  carriers  must 
not  charge  less  for  the  longer  distance  except 
upon  the  order  of  this  Commission.” 

Georgia  Railroad  Com.  v.  Clyde  SS.  Co. 
4 Inters.  Com.  Rep.  120,  5 I.  C.  C.  Rep, 
324. 

The  construction  of  the  law  as  laid  down  in 
the  Georgia  commission  cases  and  here  some- 
what further  discussed  was  not  in  any  sense 
an  arbitrary  ruling;  it  was  arrived  at  after  pa- 
tient and  thorough  examination  of  all  the  au- 
thorities upon  the  long  and  short  haul  ques- 
tion; and  that  it  is  clearly  in  harmony  with 
the  obvious  intent  of  Congress,  the  decisions  of 
Eederal  and  English  courts,  and  the  basis  of 
■construction  originally  laid  down  by  the  Com- 
mission on  the  subject,  is  the  best  proof  of  its 
being  the  correct  interpretation  of  the  mean- 
ing of  the  fourth  section. 

The  effect  of  market  competition  upon  rates 
for  longer  distances  under  the  fourth  section 
is,  so  far  as  carriers  are  concerned,  a collateral 
question  with  that  of  competition  between 
carriers  subject  to  the  statute,  and  necessa- 
rily can  only  be  determined  by  the  same  gen- 
eral rule. 

“To  determine  the  force  and  effect  of  such 
(market)  competition  involves  consideration  of 
commercial  questions  peculiar  to  the  business 
of  shippers,  such  as  advantage  of  business  lo- 
cation, comparative  economy  of  production, 
comparative  quality  and  market  value  of  com- 
modities, all  of  which  are  entirely  disconnected 
from^  circumstances  and  conditions  under 
which  transportation  is  conducted.  Carriers 
cannot  create  abnormal  situations  by  making 
rates  which  equalize  advantages  and  disad- 
vantages. of  localities  and  thereupon  claim 
justification  for  greater  charges  on  shorter 
hauls  on  the  ground  that  the  lesser  long  haul 
charges  which  accomplish  such  equalization 
are  necessary  to  secure  increase  in  traffic  over 
their  lines.” 
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Georgia  Railroad  Com.  v.  Clyde  SS.  Co. 
4 Inters.  Com.  Rep.  120,  5 I.  C.  C.  Rep. 
324. 

If  the  application  of  the  theory  set  forth  in 
the  answer  of  the  Louisville  and  Kentucky 
oompanies  in  this  case,  that  rates  on  an  article 
to  a given  point  should  be  lower  when  the 
commodity  carried  is  also  manufactured  at 
that  point,  operates  to  produce  an  undue  pref- 
erence or  prejudice  under  the  third  section  or 
a deviation  from  the  rule  of  the  fourth  section, 
it  cannot  be  sanctioned.  But  it  is  not  impor- 
tant to  discuss  the  general  propriety  of  that 
theory  with  reference  to  the  decision  of  this 
case,  and  our  only  reason  for  giving  it  any  at- 
tention is  the  fact  of  its  being  involved  in  the 
general  question  of  market  competition. 

Questions  of  market  competition  and  rail- 
road competition  are  susceptible  of  simple 
solution  if  carriers  generally  will  do  willingly 
that  which,  under  the  law,  they  must  do  per- 
force, namely,  endeavor  to  bring  about  legiti- 
mate prosperity  and  advantage  to  themselves 
in  conformity  with,  not  in  defiance  of,  the 
law’s  provisions.  Willing  conformity  with  the 
statute  would  necessarily  result  in  narrowing 
the  range  of  investigations  and  in  eliminating 
therefrom  rate  questions  which  depend  for 
solution  upon  the  lawful  action  of  other  car- 
riers. Let  that  position  be  taken,  and  much 
of  the  illegitimate  force  of  such  competition 
will  have  vanished;  what  remains  can  be  dealt 
with  inainlyfcunder  confined  and  simple  situa- 
tions, and  most  rapidly  and  effectively  in  cases 
under  the  proviso  clause  of  the  fourth  section; 
while  at  the  same  time  hardship  can  be  au- 
thoritatively relieved. 

One  fact  in  this  case  may  properly  be  no- 
ticed. The  rate  on  beer  of  23  cents  from  Cin- 
cinnati to  Lynchburg,  distance  567  miles,  af- 
fords a rate  per  ton  per  mile  of  a little  over  8 
mills;  but  the  rate  of  39  cents  from  Cincinnati 
to  Middlesborough,  distance  of  230  miles, 
yields  a rate  per  ton  per  mile  of  over  3^  cents. 
We  refrain  from  expressing  any  opinion  as  to 
the  character  of  either  of  these  rates  considered 
by  itself,  but  we  do  not  hesitate  to  say  that  a 
rate  per  mile  for  a shorter  haul  which  is  more 
than  four  times^the  rate  per  mile  for  a longer 
distance  is  extortionate  if  the  longer  distance 
rate  is  remunerative.  When  rates  from  any 
cause  are  made  greater  for  snorter  than  for 
longer  distances  the  difference  between  such 
rates  must  in  no  instance  be  unreasonable. 

In  this  case  the  burden  was  upon  the  de- 
fendants to  show  their  right  to  make  the  greater 
short  haul  charge  complained  of  without  hav- 
ing first  obtained  from  this  Commission  an  or- 
der authorizing  them  to  make  the  lesser  long 
haul  charge  with  which  under  the  fourth  section 
such  greater  charge  is  compared.  This  they 
have  not  done.  It  appears  by  the  findings 
that  rates  from  Cincinnati  are  greater  for 
18 
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shorter  hauls  to  various  points  on  the  roads 
involved  in  this  controversy,  and  the  order 
will  therefore  be  that  the  defendants  cease  and 
desist,  on  or  before  March  20,  1893,  from  charg- 
ing for  the  transportation  of  beer  or  other 
property  from  Cincinnati  to  Middlesborough 
and  other  points  on  the  same  line  as  far  as  and 
including  Lynchburg  any  greater  aggregate 
compensation  on  similar  shipments  of  like 


kind  of  property  for  shorter  than  for  longer 
distances;  and  that  they  be  required  to  thence- 
forth abstain  from  making  any  less  charge  for 
the  longer  than  for  the  shorter  distances  afore- 
said except  upon  the  filing  by  them  of  an  ap- 
plication for  relief  from  the  operation  of  the 
fourth  section  and  the  issuance  by  this  Com- 
mission of  an  order  permitting  such  lesser 
charge. 


JAMES  & ABBOTT 
v. 

THE  CANADIAN  PACIFIC  RAILWAY  COMPANY  ; The  Maine  Central  R.  Co.; 

The  Boston  & Maine  R.  Co. 


[No.  334.  J 


1.  The  statute  provides  that  “no  complaint  I 
shall  at  any  time  be  dismissed  because  of 
the  absence  of  direct  damage  to  the  com- 
plainant,” and  defendants  are  therefore  not 
entitled  to  a dismissal  of  the  complaint  on  the 
ground  that  the  petitioners,  being  merely  com- 
mission merchants,  can  sustain  no  direct  or 
material  damage  under  the  rates  in  ques- 
tion. 

2.  When  water  competition  is  alleged  to 
justify  rates  in  any  case  under  the  statute 
the  carrier  must  affirmatively  show  by  proof 
which  does  more  than  create  a presumption, 
and  which  clearly  establishes  that  such  com- 
petition is  a controlling  factor  in  the  trans- 
portation of  traffic  important  in  amount  from 
the  point  in  question. 

3.  Manufacturing  industries  should  not  be 
deprived,  through  a carrier’s  adjustment  of 
relative  rates,  of  advantages  resulting  from 
their  favorable  location  in  respect  of  cost 
of  raw  material  supplied  from  a common 
source,  or  of  distance  to  the  common  market 
for  the  finished  product. 

4.  A departure  from  equal  mileage  rates  on 
different  branches  or  divisions  of  a road  is 
not  conclusive  that  the  rates  are  unlawful, 
but  the  burden  is  on  the  company  making 
such  departure  to  show  its  rates  to  be  reason- 
able when  disputed.  Citing  Logan  v.  C.  & 


I N.  W.  R.  Go.  2 Inters.  Com.  Rep.  431,  2 I. 
C.  C.  Rep.  604. 

5.  When  the  reasonableness  or  relative  reason- 
ableness of  charges  is  challenged,  every 
material  consideration  which  enters  into  the 
making  of  such  charges,  including  the  ap- 
portionment thereof  to  connecting  roads  in 
a through  line,  is  pertinent  to  the  inquiry. 

6.  The  “drive”  of  shingle  logs  down  rivers, 
which  flow  past  the  place  of  cut  in  Maine  to 
a seaport  in  Canada  where  shingle  mills  are 
located,  and  from  which  the  product  may  go 
by  sea  to  market  ports,  affects  shingle  traffic 
from  competing  mills  located  along  these 
rivers  at  a place  in  Canada  and  a place  in 
Maine,  but  operates  with  less  force  at  the 
latter  point.  The  rail  rate  from  the  Canadian 
mill  to  market  being  fixed  with  especial 
reference  to  the  effect  of  the  log  drive  to  and 
water  competition  for  shingle  traffic  from 
the  seaport,  the  rate  from  the  Maine  mill 
should  be  made  upon  the  same  basis. 

7.  Defendants  ordered  to  restore  the  relation 
of  rates  on  shingles  to  Boston  which  they 
established  after  the  filing  of  complaint  here- 
in but  soon  after  discontinued,  to  wit,  a rate 
from  Fort  Fairfield  in  Maine  of  not  exceed- 
ing 6^  cents  above  the  rate  in  force  from 
Fredericton  in  Canada.  Complainant’s  claim 
for  reparation  denied. 


Complaint  filed  March  21,  1892. — Answers  filed  April  12  to  May  6,  1892. — Testimony  heard  at 
Boston,  September  8 & 9,  1892. — Briefs  filed  October  25  to  November  28,  1892. — Decided 
March  11,  1893. 

■RELATIVE  rates  on  shingles.  See  Complaint,  ante,  45;  Answer,  ante,  110. 


Mr.  A.  B.  Paine , for  Complainants. 

Mr.  A.  G.  Raymond,  for  Canadian  Pacific  Railway  Company. 
Mr.  Sigourney  Butler,  for  Boston  & Maine  Railroad  Company. 


REPORT  AND  OPINION  OF  THE  COMMISSION. 


Veazey,  Commissioner: 

It  is  alleged  in  the  complaint  that  the  de- 
fendants are  engaged  in  the  carriage  of  inter- 
4 Inter  S. 


state  commerce  under  joint  traffic  arrange- 
ments and  are  subject  to  the  provisions  of  the 
Act  to  Regulate  Commerce.  That  they  charge 
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and  receive  I64  cents  per  hundred  pounds  on 
lumber  in  carload  lots  and  314  cents  per  hun- 
dred pounds  on  shingles  in  carload  lots  from 
Fort  Fairfield,  Stevens’  Siding  and  Hurd’s  Sid- 
ing in  the  state  of  Maine  to  Boston  in  the 
state  of  Massachusetts,  a distance  of  about  484 
miles,  while  they  charge  and  receive  only  144 
cents  on  lumber  in  carload  lots  and  16f  cents 
per  hundred  pounds  on  shingles  in  carload  lots 
from  Fredericton,  Tracey  and  Russia-gornish 
in  the  province  of  New  Brunswick  to  Boston 
aforesaid,  a distance  of  about  433  miles;  that 
said  rate  of  314  cents  per  hundred  pounds  on 
shingles  from  Fort  Fairfield,  Stevens’  Siding 
and  Hurd’s  Siding  is  unreasonable  and  unjust, 
and  that  defendants  discriminate  against  the 
petitioners  by  exacting  from  them  a greater 
charge  than  they  do  from  shippers  at  Freder- 
ton,  Tracey  and  Russia-gornish  for  what  is 
practically  a similar  service. 

The  prayer  of  the  petition  is  that  the  314 
cent  rate  on  shingles  from  Fort  Fairfield,  Stev- 
ens’ Siding  and  Hurd’s  Siding  be  reduced  to 
a rate  that  is  reasonable  and  that  defendants  be 
ordered  to  repay  all  sums  which  they  may 
have  exacted  subsequent  to  the  date  of  the  pe- 
tition in  excess  of  the  rate  which  the  Commis- 
sion shall  decide  to  be  just  and  reasonable. 

The  answer  of  the  defendant,  the  Canadian 
Pacific  Railway  Company,  admits  that*  it  is 
under  joint  traffic  arrangements  with  the  other 
defendants  and  subject  to  the  Act  to  Regulate 
Commerce;  that  at  the  date  of  the  petition,  the 
rates  on  lumber  and  shingles  set  forth  therein 
were  in  force  over  the  defendant  lines,  but  that 
before  the  petition  was  filed  the  defendants  had 
in  contemplation  a readjustment  of  the  rates 
aforesaid;  that  the  rates  now  in  force  are  154 
cents  per  hundred  pounds  on  lumber  in  carload 
lots  and  264  cents  per  hundred  pounds  on  shin- 
gles in  carload  lots  from  Fort  Fairfield,  Stevens’ 
Siding  and  Hurd’s  Siding  to  Boston  and  144 
cents  per  hundred  pounds  on  lumber  in  carload 
ots  and  20  cents  per  hundred  pounds  on  shingles 
m carload  lots  from  Fredericton,  Tracey  and 
Russia-gornish  to  Boston;  that  these  rates  of 
reight  are  just  and  reasonable  and  not  in  viola- 
tion of  the  Act  to  Regulate  Commerce,  for  the 
reason  that  the  circumstances  and  conditions  at- 
ten  i ng  the  traffic  aforesaid  f romlthe  two  groups 
of  places  are  substantially  dissimilar  as  to  value 
volume  and  relation  to  other  traffic  (over  the 
same  line  of  railway,  as  to  manner  and  cost  of 
j ammg  logs,  and  as  to  water  competition 

W»  nfTrCif3  u controlIinS  effect  on  the 
rates  of  freight  obtainable  from  Fredericton  to 

FXfiI1i’,ibct  Wh'Ch  doeS  not  exist  from  Fort 
fha a1:1',8  6-"3’  Siding  and  Hllrd’s  Siding; 

1 hra^h  1 Da“®d  Stati0DS  are  Situated  UPOn 
took  R i ner0nfnally  known  as  the  Aroos. 

ibum  hv'^w01  oaine;  that  said  Iine  was 
‘ nb7  ‘he  ^ew  Brunswick  Railway  Com- 

t iJra  s Brunswick'  Canada.  which  said 


last  named  road  was  in  turn  leased  to  the 
Canadian  Pacific  Railway  Company;  that  the 
character  and  volume  of  the  traffic  upon  said 
branch  line  and  the  cost  of  hauling  such  traffic 
on  said  branch  line  render  the  rates  now  in 
force  unremunerative  to  the  lessee,  the  Cana- 
dian Pacific  Railway  Company,  and  that  any 
further  reduction  in  said  through  rates  would 
compel  the  defendant  to  operate  the  said  branch 
line  as  a local  line  at  local  rates  of  freight  to 
the  point  of  junction  with  defendant’s  main 
line  of  railway;  that  the  rates  of  freight  from 
Tracey  and  Russia-gornish  are  substantially 
nominal  for  the  reason  that  little  or  no  lumber 
or.  shingles  have  been  or  are  likely  to  be 
shipped  from  those  points,  and  said  rates  are 
made  equal  to  those  from  Fredericton  to  pre- 
serve the  symmetry  of  the  tariff  sheet. 

The  answers  of  the  other  defendants  are 
substantially  similar  to  that  of  the  Canadian 
Pacific  Railway  Company;  but  that  of  the 
Maine  Central  contains  the  additional  averment 
that  the  low  rates  forced  upon  defendants  by 
the  water  carriers  from  Fredericton  are  not  re- 
munerative in  themselves,  but  by  meeting  rates 
and  holding  traffic  to  the  rail  which  would 
otherwise  seek  the  water  route,  ajlarge  amount 
of  freight  is  secured  for  inland  points  from 
new  business  built  up  by  shippers,  the  out- 
growth of  their  exclusive  patronage  of  the  rail 
lines. 

. At  the  hearing  for  the  purpose  of  taking  tes-  ' 
timony,  the  petitioners  claimed  that  undetthe 
readjustment  of  rates  since  the  petition  was 
brought,  the  shingle  rate  from  Fort  Fairfield 
Stevens’  Siding  and  Hurd’s  Siding  was  still 
unjust  and  unreasonable,  and  in  comparison 
with  the  rate  from  Fredericton  subjected  them 
to  unjust  discrimination;  on  motion,  petitioners 
were  granted  leave  to  amend  the  complaint 
accordingly. 

It  also  appeared  at  the  hearing  that  the  de- 
fendants had,  since  the  filing  of  their  answers 
reduced  the  rate  on  shingles  from  Fredericton 
from  20  cents  to  174  cents  per  hundred  pounds 
and  they  claimed  that  the  reduction  was  ren- 
dered necessary  by  the  fact  that  water  carriers 
fiom  [Fredericton  were  taking  a considerable 
portion  of  the  shingle  traffic  under  the  20  cent 
rate.  The  defendants  were  also  allowed  to 
amend  their  answers  herein. 

At  the  close  of  petitioners’  testimony,  counsel 
for  one  of  the  defendants  moved  to  dismiss  the 
proceeding  on  the  ground  that  it  appears  from 
their  own  testimony  that  the  petitioners,  beino- 
merely  commission  merchants,  suffer  no  par- 
ticular damage,  and  that  their  profits  do  not 
depend  upon  the  rates,  except. to  the  amount 
of  about  one  dollar  per  car. 

. Petitioners,  who  are  lumber  merchants 
in  the  city  of  Boston,  sell  shingles  on  commis- 
sion for  manufacturers  at  Fort  Fairfield  and 
other  points  in  the  state  of  Maine,  and  in  order 
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to  obtain  tbe  exclusive  right  to  sell  such 
shingles  have  paid  to  some  manufacturers  cer- 
tain amounts  of  money  in  advance  of  sales. 
This  course  appears  to  have  been  followed  by 
other  lumber  commission  merchants  in  Boston 
because,  in  order  to  secure  the  business  of  one 
of  the  manufacturers  at  Fort  Fairfield,  the  pe- 
titioners were  obliged  to  discharge  his  liability 
to  a rival  commission  firm  for  moneys  paid  in 
advance  of  sales  on  his  account.  The  com- 
mission which  petitioners  obtain  for  selling 
shingles  is,  according  to  agreement,  either  upon 
the  gross  amount  received  for  sales  or  upon  the 
amount  remaining  after  deducting  cost  of 
transportation  and  other  items  of  expense 
which  may  attend  the  shipment  of  the  shingles 
and  delivery  in  Boston.  The  petitioners  also 
appear  in  the  light  of  shippers  from  Fort  Fair- 
field,  as  shown  by  a schedule  of  shipments  put 
in  evidence. 

The  statute  provides  that  “no  complaint 
shall  at  any  time  be  dismissed  because  of  the 
absence  of  direct  damage  to  the  complainant.” 
By  advances  of  money  to  the  shingle  makers 
at  Fort  Fairfield  they  have  substantial  interest 
in  shingle  manufacture  at  that  point;  besides, 
while  a reduction  of  rates  may  not  materially 
increase  their  commission  per  carload,  they 
have  interest  as  commission  merchants  in  what- 
ever effect  such  reduction  may  have  upon  the 
number  of  carloads  consigned  to  them.  It 
also  appears  that  some  shingles  in  carloads 
have  been  sent  by  them  as  shippers  from  Fort 
Faiftield.  The  petitioners  as  commission 
merchants  may  be  indirectly  damaged  by  the 
freight  rates  in  this  case  if  found  unlawful,  and 
as  shippers  they  in  common  "with  other  ship- 
pers from  the  points  in  question  have  direct 
interest  in  such  rates.  The  motion  to  dismiss 
must  be  denied. 

The  facts  material  to  the  decision  of  this 
case  are  as  follows: 

1.  Fort  Fairfield,  Stevens’  Siding  and  Hurd’s 
Siding,  all  in  the  state  of  Maine,  are  situate 
near  each  other  on  the  same  line  of  railroad, 
take  the  same  rate,  and  for  the  purposes  of 
this  report  may  be  considered  as  one.  Fort 
Fairfield  is  located  upon  the  Aroostook  branch 
of  the  New  Brunswick  Railway,  which  is  oper- 
ated under  lease  by  the  defendant,  the  Cana- 
dian Pacific  Railway  Company.  The  Aroos- 
took branch  extends  from  Presque  Isle  83  miles 
to  a junction  with  the  New  Brunswick  Rail- 
way at  Aroostook,  N.  B.  Traffic  from  Fort 
Fairfield  destined  to  Boston  is  routed  from 
Fort  Fairfield  easterly  to  Aroostook,  seven 
miles,  thence  southerly  via  Debec  and  Mc- 
Adam  Junctions,  112  miles  to  Vanceboro,  the 
point  of  junction  with  the  Maine  Central  Rail- 
road, in  all  a distance  of  119  miles;  thence  by 
the  Maine  Central  Railroad  to  Portland,  251 
miles,  and  by  the  Boston  & Maine  from  Port- 
4 Inter  S. 
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land  to  Boston,  108  miles,  the  total  mileage 
being  478  miles. 

It  appears  from  a statement  put  in  evidence 
by  the  defendants  that  the  Aroostook  branch 
does  not  yield  sufficient  revenue  to  pay  operat- 
ing expenses  and  full  interest  on  fixed  charges, 
the  deficit  from  interest  account  for  the  year 
ending  June  30,  1891,  being  $12,195.31,  and 
for  the  6 months  following  $9,723.99.  While 
this  branch  is  operated  at  a loss  to  the  Cana- 
dian Pacific,  yet  according  to  the  testimony  of 
one  of  its  officers  and  its  principal  witness, 
that  company  is  enabled  to  continue  present 
rates  from  points  on  the  branch  road  on 
account  of  the  traffic  which  that  road  gives  to 
the  main  line;  in  other  words,  the  Aroostook 
road  as  a separate  line  does  not  pay,  but  as  a 
feeder  to  the  Canadian  Pacific  system  its  oper- 
ation is  not  unprofitable  to  that  company. 

Shingle  shipments  constitute  29|  per  cent  of 
the  entire  traffic  over  the  Aroostook  road,  and 
only  4f  per  cent  of  the  whole  traffic  is  lumber, 
it  being  cheaper  apparently  to  float  logs  down 
the  Aroostook  and  St.  John  rivers  to  Frederic- 
ton or  beyond  than  to  saw  them  in  the  Aroos- 
took region  and  ship  by  rail  at  even  the  com- 
paratively low  rates  on  lumber  now  in  force. 
The  other  traffic  consists  mainly  of  potatoes, 
starch,  hay,  bark  and  live  stock.  There  is  not 
much  return  traffic  to  points  on  this  branch. 

The  manufacture  of  lumber  and  shingles  at 
Fort  Fairfield  and  other  points  on  the  Aroos- 
took branch  is  affected  by  and  is  in  competi- 
tion with  the  manufacture  of  lumber  and  shin- 
gles at  Fredericton  and  other  points  on  the  St. 
John  river.  Timber  cut  on  the  Aroostook  can 
be  floated  down  that  river  to  its  junction  with 
the  St.  John  and  thence  to  any  point  on  that 
stream,  at  but  little  additional  expense  over 
the  cost  of  logs  at  Fort  Fairfield.  Logs  cut  on 
the  upper  St.  John  are  also  driven  down  to 
Fredericton  and  other  St.  John  towns.  The 
points  on  ithe  Aroostook  branch  have  a popu- 
lation of  about  11,000  inhabitants.  The  man- 
ufacture of  shingles  has  been  an  established 
industry  at  those  points  for  a considerable 
number  of  years. 

2.  Fredericton  is  situate  on  the  St.  John 
river,  in  the  province  of  New  Brunswick, 
Canada,  and  traffic  by  rail  therefrom  to  Boston 
is  routed  over  the  Fredericton  branch  of  the 
New  Brunswick  Railway  to  Fredericton  Junc- 
tion, 22  miles,  thence  easterly  by  the  New 
Brunswick  road  to  Vanceboro,  45  miles,  in  all 
67  miles;  and  from  Vanceboro,  the  route  to 
Boston  is  the  same  as  above  stated  for  traffic 
from  Fort  Fairfield,  making  the  distance  from 
Fredericton  to  Boston  426  miles.  The  distance 
from  Fort  Fairfield  to  Boston  is  therefore  52 
miles  greater  than  that  from  Fredericton  to 
Boston,  and  such  difference  arises  wholly  upon 
lines  operated  by  the  Canadian  Pacific  Rail- 
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-way  Company.  There  is  water  communication 
between  Fredericton  and  Boston,  but  what,  if 
any,  vessels  run  regularly  between  these  points 
does  not  appear.  Not  much,  if  any,  lumber 
or  shingles  are  shipped  made  from  Tracy  or 
Russia-gornish,  the  points  which  take  the  same 
rates  as  those  from  Fredericton. 

Fredericton  has  a population  of  between  six 
and  seven  thousand,  and  there  is  no  place  of 
much  consequence  between  it  and  Yance- 
boro,  Me.  While  shingle  mills  have  been  in 
operation  at  Fredericton  for  some  years  it  did 
not  become  an  important  point  for  the  manu- 
facture of  that  article  until  a large  shingle 
plant  was  established  there  about  five  years 
ago. 

3.  The  defendants  are  parties  to  joint  traffic 
arrangements  for  the  transportation  of  shingles 
and  lumber  from  Fort  Fairfield,  Fredericton 
and  the  other  points  mentioned  in  the  com- 
plaint to  Boston  and  points  taking  Boston 
rates.  The  rates  now  in  force  on  shingles  in 
carloads  from  Fort  Fairfield  and  Fredericton 
to  Boston  are  respectively  264  and  174  cents 
per  hundred  pounds.  At  the  time  the  com- 
plaint was  filed  these  rates  were  314  and  16£ 
cents  per  hundred  pounds.  Before  the  an- 
swers were  filed  the  rates  were  changed  to  264 
cents  from  Fort  Fairfield  and  20  cents  from 
Fredericton,  but  between  that  time  and  the 
date  of  hearing  the  Fredericton  rate  was  re- 
duced to  174  cents  because,  as  defendants 
allege,  and  there  is  no  evidence  to  the  contrary, 
some  traffic  then  went  by  vessel  from  Freder- 
icton. Five  small  schooners  were  loaded  with 
shingles  while  the  20  cent  rate  was  in  effect, 
but  defendants  failed  to  show  where  the  water 
shipments  were  destined  and  complainants  did 
show  that  they  were  not  carried  to  Boston. 
The  tonnage  of  vessels  which  can  reach  Fred- 
ericton does  not  appear.  It  is  asserted  in  the 
testimony  that  buyers  and  dealers  prefer  to  get 
shingles  by  rail  because  they  can  keep  a better 
assortment  of  different  grades  by  obtaining 
their  supply  in  small  carload  quantities;  but  if 
the  shipments  are  by  the  water-way  they  have 
ordinarily  to  replenish  their  stock  by  the 
cargo. 

The  rates  to  Boston  on  lumber  from  Fort 
Fairfield  and  Fredericton  are,  respectively,  154 
and  144  cents  per  hundred  pounds,  and  the 
lumber  rate  from  Fort  Fairfield  is  now  1 cent 
less  than  at  the  time  the  complaint  was  filed. 
Lumber  and  shingles  are  usually  classified 
alike  and  take  the  same  rates,  but  the  reason 
for  the  difference  in  rates  from  Fort  Fairfield 
is  stated  in  the  first  finding.  Not  over  a 
dozen  cars  of  lumber  are  shipped  from  Freder- 
icton during  the  year,  most  of  the  timber  being 
floated  to  St.  John.  The  rail  rate  on  lumber 
and  shingles  from  St.  John  to  Boston,  44  miles 
farther,  is  16 J cents  per  hundred,  but  the 
traffic  goes  by  water.  Since  the  264  cent  rate 
4 Inter  S. 


on  shingles  from  Fort  Fairfield  went  into 
effect  an  agent  of  the  Canadian  Pacific  has  ob- 
tained letters  from  shippers  on  the  Aroostook 
branch  expressing  themselves  satisfied  with 
that  rate. 

4.  For  the  year  ending  July  31,  1891,  there 
were  shipped  by  rail  from  Fredericton  284  cars 
of  shingles,  and  during  the  year  following  400 
cars  were  shipped,  making  684  cars  for  the  two 
years.  For  the  same  period  about  2,000  car- 
loads were  shipped  from  the  Aroostook  divis- 
ion; and  541  of  these  were  loaded  at  Fort  Fair- 
field.  Allowing  22,000  pounds  to  the  carload 
and  200  pounds  to  the  thousand  shingles,  this 
gives  75,240,000  shingles'from  Fredericton,  and 
220,000,000  from  the  Aroostook,  of  which  59,- 
510,000  were  sent  from  Fort  Fairfield. 

The  following  rates  per  hundred  pounds 
have  been  in  effect  on  shingles  in  carloads  from 
Fort  Fairfield  to  Boston  from  1883  to  the  pres- 
ent time: 

1883  to  1887,  35  cents;  1887  to  1889,  34  cents; 
1889  to  April  21, 1892,  314  cents;  April  21,  1892 
to  date,  264  cents. 

There  was  an  understanding  between  the 
railroad  people  and  the  parties  who  built  the 
one  important  mill  at  Fredericton  about  5 years 
ago  that  a rate  of  164  cents  per  hundred  pounds 
would  be  established  from  Fredericton  in  or- 
der to  protect  it  from  St.  John  competition. 
This  was  done,  and  with  little  variation  the 
rate  has  been  maintained  ever  since,  it  now  be- 
ing 174  cents.  This  rate  is  not  raised  during 
the  season  of  closed  navigation,  but  is  uniform 
the  year  round. 

5.  Shingle  rates  from  Fort  Fairfield  and 
Fredericton  to  Boston  are  divided  between  the 
carriers  as  follows: 

Fort  Fairfield  rate,  264  cents  per  100  lbs. 
Canadian  Pacific,  119  miles,  40  per  cent.  The 
balance,  60  per  cent,  is  apportioned  between 
the  other  lines  on  the  basis  of  70  per  cent  to 
the  Maine  Central,  251  miles,  and  30  per  cent 
to  the  Boston  & Maine,  108  miles. 

Fredericton  rate,  174  cents  per  100  lbs.  Can- 
adian Pacific,  68  miles,  an  arbitrary  of  $5.00 
per  car,  and  then  23  per  cent  of  the  remainder. 
After  deducting  the  share  of  the  Canadian  Pa- 
cific, the  Maine  Central  gets  69.9  per  cent  and 
the  Boston  & Maine  30.1  per  cent  of  the  bal- 
ance. 

These  divisions  do  not  bear  out  the  state- 
ment of  a witness  for  the  Canadian  Pacific 
that  that  company  gets  more  revenue  out  of  the 
rate  from  Fredericton  than  from  the  rate  from 
points  on  the  Aroostook  branch.’  It  was  stated 
by  the  witness  that  this  was  on  account  of  the 
$5.00  per  car  arbitrary  on  Fredericton  ship- 
ments and  that  the  average  carload  of  shingles 
from  Fredericton  weighs  25,000  lbs.  as  against 
22,000  lbs.  per  car  from  Fort  Fairfield;  this 
difference  in  weight  is  claimed  to  exist  because 
Fredericton  shingles  are  thinner  and  more  can 
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be  loaded  in  a car.  A carload  from  Fort  Fair- 
field  of  22,000  lbs.  at  26£  cents  amounts  to 
$58.30  of  which  the  40  per  cent  share  of  the 
Canadian  Pacific  is  $23.32.  A carload  from 
Fredericton  of  25,000  lbs.  at  17£  cents  yields  a 
total  revenue  of  $43.75  out  of  which  the  $5.00 
arbitrary  and  23  per  cent  share  of  the  Canadian 
Pacific  is  $13.91.  These  divisions  and  differ- 
ing carload  weights  do,  however,  produce  a 
slightly  higher  rate  per  car  per  mile  to  the 
Canadian  Pacific  from  Fredericton  (20.76 
cents)  than  from  Fort  Fairfield  (19.60  cents). 

The  evidence  does  not  clearly  support  this 
claim  of  heavier  carloads  from  Fredericton. 
It  is  difficult  to  understand  how  one  carload  of 
thin  shingles  can  weigh  much  more  than  a car- 
load of  shingles  somewhat  thicker  in  size,  un- 
less the  shingles  are  less  dry  or  there  is  a dif- 
ference in  the  size  of  the  cars.  It  was  not 
contended  that  the  Fredericton  shingles  are  not 
of  standard  size,  though  admitted  to  be  some- 
what thinner  than  the  Fort  Fairfield  article;  or 
that  they  are  shipped  in  a wetter  state;  or  that 
any  reason  exists  for  furnishing  larger  cars  to 
Fredericton  shippers. 

Figuring  on  an  average  carload  of  22, 000  lbs. 
the  rate  of  1734  cents  from  Fredericton  yields 
a gross  sum  per  car  of  $38.50,  out  of  which  the 
$5.00  arbitrary  and  23  per  cent  of  the  remain- 
der gives  the  Canadian  Pacific  for  the  haul  of 
67  miles  to  Yanceboro  $12.71,  or  33  per  cent 
of  the  rate,  and  1 cent  and  7 mills  per  ton  per 
mile;  while  the  rate  from  Fort  Fairfield  of  2634 
cents  yields  that  company,  from  its  40  per  cent 
share,  a rate  per  ton  per  mile  of  1 cent  7.8  mills 
for  the  119  miles  to  Yanceboro. 

This  $5.00  per  car  arbitrary  allowed  to  the 
Canadian  Pacific  dates  back  to  the  time  when 
the  Fredericton  Junction  Railway,  being  sep- 
arately operated,  received  that  sum  for  its  share 
of  the  service,  and  it  has  been  continued  ever 
since. 

The  rate  per  car  (22,000  lbs)  per  mile  which 
the  Canadian  Pacific  receives  under  present 
rates  is  about  19^  cents  from  Fort  Fairfield  and 
19  cents  from  Fredericton. 

The  rate  per  car  per  mile  for  the  whole  dis- 
tance to  Boston  is  about  9 cents  from  Frederic- 
ton and  a little  over  12  cents  from  Fort  Fair- 
field. 

The  rate  per  ton  per  mile  fproduced  by  the 
26i  cent  rate  from  Fort  Fairfield  to  Boston  478 
miles,  is  a little  over  1 cent  and  1 mill.  The 
rate  per  ton  per  mile  from  Fredericton  to  Bos- 
ton, 426  miles,  rate  17£  cents,  is  about  8.2 
mills. 

6.  A considerable  portion  of  ]the  shingle  tim- 
ber used  at  Fredericton  is  floated  down  the 
Aroostook,  but  much  of  it  is  believed  to  come 
from  the  upper  St.  John.  It  is  claimed  and  not 
disputed, that  practically  no  shingles  are  made  at 
Fredericton  from  Canadian  lumber.  Shingles 
made  at  Fredericton  from  American  timber  are 
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admitted  into  the  United  States  free  of  duty. 

The  average  value  of  cedar  shingles  of  all 
grades  in  the  Boston  market  is  about  $2.50  per 
thousand,  or  from  250  to  275  dollars  per  car- 
load. At  Fort  Fairfield  the  value  per  car  is 
stated  to  be  about  $70.00  less,  this  sum  repre- 
senting cost  of  shipping,  transportation,  de- 
livery, selling  commissions,  and  similar  ex- 
penses. The  value  of  a carload  of  shingles  at 
Fredericton  is  not  shown.  Assuming  milling 
expenses  to  be  similar  at  Fort  Fairfield  and 
Fredericton  and  that  logs  at  the  place  of  cut 
cost  each  the  same,  the  greater  value  of  a car- 
load at  Fredericton  can  be  estimated  by  con- 
sidering the  difference  in  rates  to  Boston  in 
favor  of  Fredericton  less  the  excess  cost  of 
shingle  timber  at  the  Fredericton  mills. 

The  following  unverified  statement  was  put 
in  evidence  by  the  defense  as  showing  the  cost 
per  thousand  feet  of  Aroostook  shingle  timber 
in  the  mill  of  the  principal  shingle  manufact- 
urer at  Fredericton: 

Estimate  showing  cost  per  M of  logs  deliv- 
ered at  Phoenix  Mills,  Fredericton,  N.  B. 

Stumpage  on  Cedar  Logs $2.50  per  M 

Hauling  Logs  to  Bank  of  Stream  & River  6.50  “ “ 
Driving  Logs  to  Madawaska  Log  Driv- 
ing Co’s  Limits 1.00  “ “ 

Tolls  Madawaska  Log  Driving  Co . 19  tk  “ 

L.  W.  Pond’s  Sheer  Boom  Tolls 11  “ “ 

Tolls  St.  John  River  Log  Driving  Co...  35  “ “ 

F’ton  Boom  Co.  Rafting  charges 2.00  “ “ 

Freighting  from  Booms  to  Mill 42  “ “ 

Total $13.07  “ “ • 

Complainants’  principal  shipper  testified  in 
regard  to  the  cost  of  shingle  logs  in  his  mill  at 
Fort  Fairfield,  but  his  testimony  was  some- 
what indefinite  as  to  some  items  and  he  was 
subsequently  requested  by  the  Commission  to 
supplement  it  with  an  itemized  and  duly  veri- 
fied statement  of  such  cost.  The  following 
items  appear  in  the  statement  which  was  there- 
upon filed : 

Statement  showing  cost  of  1000  feet  of 
Cedar  Logs  at  H.  Stevens  & Co’s  Mill: 


Stumpage—average  for  1892. 2.75 

Scaling  in  woods... 08 

Landing  logs  on  bank  of  stream.  6.50 
Driving  logs  to  H.  S.  & Co’s  Mill.  1.65 

L.  W.  Pond,  boom  fees 10 

Rafting,  sorting  and  other  neces- 
sary expenses  on  logs  at  mill . . 1.25 

Expense  of  keeping  boom,  piers 
and  dam  in  repair 50 


Total $12.83  per  1900  ft. 


In  the  latter  list  the  first  item  is  $2.75  for 
“ Stumpage,  average  for  1892,”  and  the  second 
is  8 cents  for  “ scaling  in  woods,”  while  in  the 
statement  of  the  Fredericton  shipper  the  cost 
of  stumpage  is  put  at  $2.50,  and  there  is  no 
charge  for  scaling.  These  two  statements  were 
made  out  at  different  times,  the  first  in  Au- 
gust, 1892,  and  the  other  in  February,  1893, 
and  it  may  well  be  that  the  average  stumpage 
cost  to  the  Fredericton  shipper  for  1892  was  as 
much  as  the  average  stated  by  the  Fort  Fair- 
field  manufacturer.  The  last  item  in  the  latter 
statement  is  50  cents  per  thousand  for  “ keep- 
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ing  boom,  piers  and  dam  in  repair/’  but  no  item 
in  the  Fredericton  shipper’s  statement  relates 
to  such  expense.  The  difference  of  25  cents 
in  cost  of  stumpage  and  the  items  of  8 cents 
for  scaling  and  50  cents  for  repairs,  above  men- 
tioned, should  not  therefore  be  considered  in 
comparing  the  two  lists  with  a view  of  arriv- 
ing at  an  estimate  of  the  difference  in  the  cost 
of  logs  in  the  respective  mills.  With  those 
charges  excluded  the  difference  between  the 
two  statements  is  $1.07  per  thousand  in  favor 
of  Fort  Fairfield.  It  does  appear,  however, 
and  it  should  be  noted,  that  the  river  current 
at  Fort  Fairfield  is  much  swifter  than  at  Fred- 
ericton and  that  it  is  more  difficult  to  handle 
logs  and  booms  in  the  Aroostook  region  than 
at  the  latter  point;  that  the  Fort  Fairfield  ship- 
per maintains  from  16  to  20  piers  in  the  river 
and  also  a boom  every  year,  and  he  distinctly 
testifies  that  the  expense  of  handling  logs  at 
that  point  is  as  much  as  the  boom  charge  at 
Fredericton,  taking  all  the  expenses  into  ac- 
count. Estimating  the  difference  in  cost  of 
logs  in  the  mills  at  the  two  places  at  $1.00  per 
thousand  feet  in  favor  of  Fort  Fairfield,  and  as 
one  thousand  feet  of  timber  will  make  an  aver- 
age of  ten  thousand  shingles,  each  thousand 
being  estimated  to  weigh  200  pounds,  this  gives 
Fort  Fairfield  the  advantage  in  cost  of  about  5 
cents  per  hundred  pounds.  But  on  the  other 
hand  Fredericton  has  an  advantage  in  rates  of 
9 cents  per  hundred,  and,  therefore,  this  esti- 
mate would  give  it  a net  benefit  in  the  matter 
of  cost  and  rates  of  4 cents  per  hundred 
pounds,  8 cents  per  thousand  shingles,  and 
(reckoning  22,000  lbs.  to  a car)  $8.80  per  car- 
load. 

Conclusions. 

The  important  question  presented  for  decis- 
ion is  whether  rates  charged  by  defendants  for 
the  transportation  of  shingles  give  undue  pref- 
erence or  advantage  to  Fredericton,  or  subject 
Fort  Fairfield  to  undue  prejudice  or  disad- 
vantage in  its  competition  with  Fredericton  in 
the  shingle  industry,  the  shipment  of  that  com- 
modity, and  its  sale  in  the  Boston  market. 

Fort  Fairfield  is  more  advantageously  lo- 
cated than  Fredericton  with  reference  to  the 
place  where  the  timber  is  cut  and  the  cost  of 
driving  logs  to  and  getting  them  into  the  mills. 
On  the  other  hand,  Fredericton  is  more  favor- 
ably situated  as  to  facilities  for  the  transporta- 
tion of  the  manufactured  article  to  the  mar- 
kets, for  it  is  somewhat  nearer  in  point  of 
distance,  and  being  located  on  the  banks  of  a 
navigable  stream,  it  can  apparently,  if  pressed 
by  high  rail  rates,  send  its  traffic  by  vessel  to 
market  ports.  W e say  that  water  transportation 
for  shingle  traffic  apparently  threatens  the  de- 
fendants at  Fredericton,  for  the  testimony  does 
not  present  facts  pertinent  to  this  question  suf- 
ficient to  form  the  basis  of  a positive  opinion,  j 
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We  only  know  by  the  proof  that  a river  runs 
past  Fredericton  to  the  sea,  and  that  five  small 
schooners  were  loaded  with  shingles  during 
the  short  time  after  this  complaint  that  a 20 
cent  rate  was  in  effect  on  that  commodity  to 
Boston,  and  that  they  did  not  go  to  Boston. 
Where  did  those  schooners  go?  Why  was  no 
Fredericton  shipper  called  to  testify  in  this 
case?  Why  is  it  that  defendants  failed  to  show 
the  shipment  of  a single  cargo  of  shingles 
from  Fredericton  to  Boston  or  any  other 
named  point  at  any  time?  What  draft  vessels 
can  navigate  loaded  from  Fredericton,  and 
what  is  the  depth  of  the  channel  at  different 
states  of  the  tide?  Is  the  statement  incontro- 
vertible which  we  find  undisputed  in  this  case 
that  buyers  and  dealers  prefer  their  shingles  to 
come  by  rail  because  of  quick  transit,  smaller 
shipments,  and  ability  to  keep  greater  assort- 
ment of  different  grades  within  the  compass  of 
a smaller  stock  than  would  be  necessary  if  they 
received  them  by  sea;  and  if  true,  is  such  pref- 
erence strong  enough  to  induce  the  great  ma- 
jority of  consignees  to  pay  a considerably 
higher  rate  of  freight?  Were  those  schooner 
loadings  at  a critical  time  after  all  nothing  but 
a sharp  practice  of  the  Fredericton  shingle 
shipper  to  induce  a return  to  the  old  and  fa- 
vorable Fredericton  rate?  Indeed,  for  any- 
thing we  know  to  the  contrary,  these  schoon- 
ers might  have  been  destined  no  farther  than 
St.  John.  Though  answers  to  these  interroga- 
tories are  material  to  a solution  of  the  question 
“whether  water  competition  of  controlling 
force  in  respect  to  traffic  important  in  amount” 
exists  for  shingle  transportation  from  Freder- 
icton, they  are  not  answered  by  the  evidence. 

When  water  competition  is  alleged  to  justify 
rates  in  any  case  under  the  statute,  the  carrier 
must  affirmatively  show  by  proof  which  has 
more  than  the  effect  of  presumption  and  which 
clearly  establishes  that  such  competition  is  a 
controlling  factor  in  the  transportation  of  traf- 
fic important  in  amount  from  the  point  in  ques- 
tion. 

Defendant’s  principal  witness  testified  that 
the  reason  for  making  the  16|  cent  Fredericton 
rate,  when  the  one  important  mill  was  built 
there,  was  to  protect  Fredericton  from  the 
competition  of  St.  John,  located  on  the  coast, 
44  miles  from  Fredericton,  and  the  eastern 
terminus  of  the  Canadian  Pacific  line.  At  the 
time  this  complaint  was  brought  the  rail  rate 
on  shingles  from  St.  John  was  16f  cents,  and 
that  rate  was  also  in  force  at  Fredericton.  That 
charge  was  and  is  insufficient  to  hold  any  shing- 
les to  the  rail  line  at  St.  John, but  at  Fredericton 
it  was  controlling, and  under  that  rate  the  roads 
took  the  traffic.  Water  transportation  being  a 
controlling  and  even  a monopolizing  competitor 
for  shingle  carriage  from  St.  John,  and  Fred- 
ericton being  situate  but  a short  distance  from 
St.  John  and  upon  a river  which  is  claimed  to 
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be  open  from  Fredericton  to  navigation  by  sea- 
going vessels,  why  is  it  that  the  rail  rate  which 
cannot  secure  from  the  water  carriers  any 
traffic  from  St.  John,  can  have  such  overpow- 
ering effect  at  the  near  by  town  of  Fredericton 
as  to  hold  traffic  from  that  point  to  the  rail 
line?  The  evidence  does  not  answer  this  ques- 
tion. Moreover,  the  16f  cent  rate  at  Frederic- 
ton has,  since  this  complaint  was  brought, 
been  voluntarily  increased  by  defendants  to  17i 
cents  per  hundred  pounds,  without  apparent 
effect  upon  the  volume  of  rail  traffic  from  that 
place. 

Although  water  competition  may  threaten 
rail  carriage  from  Fredericton,  the  case,  in  our 
opinion,  presents  a broader  standard  of  rate 
adjustment  than  that  of  possible  water  trans- 
portation from  that  point,  and  this  is  that 
which  defendants’  themselves  employ  in  fixing 
and  maintaining  the  charge  from  Fredericton. 
We  think  that  the  facility  with  which  Maine 
logs  can  be  driven  down  the  rivers  to  St. 
John,  at  comparatively  slight  additional  cost 
above  such  cost  to  Fredericton,  and  the  fact 
that  water  competition  at  St.  John  is  so  influ- 
ential as  to  debar  the  roads  from  obtaining  any 
shingle  or  lumber  traffic  at  that  point,  are 
really  the  controlling  reasons  for  the  low  Fred- 
ericton rate.  The  interests  of  Fredericton  were 
identical  with  the  interests  of  the  carriers 
themselves,  for,  if  putting  the  nominal  St. 
John  rate  in  force  from  Fredericton  would  en1 
able  the  manufacturers  at  that  point  to  profit- 
ably saw  shingles  and  ship  them  over  the  more 
convenient  and  preferable  rail  route,  it  was  not 
only  good  business  policy  on  the  part  of  the 
carriers,  but  a proper  recognition  of  the  shingle 
interests  of  Fredericton  to  establish  a low  but 
pofitable  rate  at  that  point  and  “protect  it 
from  the  competition  of  St.  John.” 

Fort  Fairfield  shingle  makers  are  likewise 
affected  by  the  cheap  log-drive,  and  are  also 
active  competitors  of  Fredericton  and  St.  John 
sawyers  for  the  sale  of  shingles  in  the  large 
Boston  market.  Aroostook  river  shingle  tim- 
ber is  driven  down  that  stream  past  Fort  Fair- 
field  and  thence  down  the  St.  John  river  past 
Fredericton  to  St.  John  and  the  sea.  The  same 
carrier  serves  St.  John,  Fredericton  and  Fort 
Fairfield,  and  if  Fredericton  is  entitled  to'pro- 
tection  in  its  competition  with  St.  John,  then 
Fort  Fairfield  has  also  the  right  to  demand, 
and  the  carriers  have  equal  advantage  in  af- 
fording to  that  point,  reasonable  protection  in 
its  competition  with  Fredericton  and  St.  John. 

The  defendants  contend  that  the  difference 
in  rates  is  nothing  more  than  the  difference  in 
cost  of  timber  in  the  mills.  Even  if  the  evi- 
dence fully  sustained  that  contention,  it  would 
not  be  a justification  for  the  disparity  in  rates. 
Each  locality  is  entitled  to  have  and  retain  as 
against  all  other  localities  the  benefits  which 
naturally  accrue  to  it  by  reason  of  its  advanta- 
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geous  location.  Eau  Glaive  Board  of  Trade  v. 
Chicago,  M.  & St.  P.  B.  Co.  4 Inters.  Com. 
Rep.  65,  5 I.  C.  C.  Rep.  264;  Minneapolis 
Chamber  of  Commerce  v.  Great  Northern  R.  Co . 
4 Inters.  Com.  Rep.  230,  5 I.  C.  C.  Rep.  — . 
This  principle  was  surprisingly  well  expressed 
by  a Fort  Fairfield  shingle  manufacturer  while 
testifying  in  this  case.  In  answer  to  a question 
of  defendants’  counsel  during  cross-examina- 
tion he  said:  “I  can’t  see,  if  the  Fredericton 

lumber  costs  5 cents  more  a thousand,  why 
you  should  charge  me  that  extra  5 cents.”  The 
higher  rate  from  Fort  Fairfield  must  be  justi- 
fied on  some  other  ground  than  that  of  greater 
cost  of  production  at  Fredericton  or  be  reduced. 
Fort  Fairfield,  Fredericton  and  St  John  are 
competing  points;  the  Fredericton  rate  is  fixed, 
not  by  relative  cost  of  production,  but  with 
respect  to  the  traffic  conditions  which  prevail 
at  St.  John;  and,  according  to  its  situation, 
Fort  Fairfield  rates  should  be  made  with  like 
reference.  Keeping  ttiese  main  points  in  view, 
what,  under  all  the  circumstances,  is  a rela- 
tively fair  and  reasonable  rate  from  the  latter 
point? 

Fort  Fairfield  is  located  on  a branch  line  of 
one  division  of  the  Canadian  Pacific  System. 
Fredericton  is  located  on  a branch  line  of  a 
different  division  of  that  system.  The  two^ 
divisions  join  at  McAdam  Junction,  a few 
miles  from  Yanceboro,  where  the  Maine 
Central  connects  and  takes  the  traffic;  the  dis- 
tance of  Fort  Fairfield  from  Yanceboro  is  110 
miles,  while  that  of  Fredericton  from  Yanceboro 
is  67  miles.  There  is  no  definite  proof  in  this  case 
that  it  costs  materially  more  per  mile  to  operate 
the  Yanceboro-Fort  Fairfield  line  than  to  op- 
erate that  which  reaches  Fredericton.  We  are 
asked  to  infer  such  greater  cost  from  the  in- 
terior situation  of  Fort  Fairfield  and  the  fact 
that  the  short  Aroostook  branch  road  does  not 
pay  full  interest  on  its  bonded  indebtedness. 
There  is  no  testimony  showing  the  financial 
condition  of  the  line  through  Yanceboro  to  St. 
John  and  that  of  the  Fredericton  branch,  or 
that  of  the  line  running  north  from  Yanceboro 
with  which  the  Aroostook  branch  connects  at 
Aroostook  Junction  ; nor  is  there  any  testi- 
mony showing  the  character  of  grades  or  ma- 
terial variation  in  expense  of  operation.  The 
Canadian  Pacific  does  not  make  separate  an- 
nual reports  to  this  Commission  for  these  dif- 
ferent branches  or  divisions.  A departure 
from  equal  mileage  rates  on  different  branches 
or  divisions  of  a road  is  not  conclusive  that 
such  rates  are  unlawful,  but  the  burden  is  on 
the  company  making  such  departure  to  show 
its  rates  to  be  reasonable  when  disputed. 
Logan  v.  Chicago  & N.  IF.  R.  Co.  2 Inters. 
Com.  Rep.  431,  2 I.  C.  C.  Rep.  604. 

The  answer  of  the  Maine  Central  avers  that 
the  Fredericton  rate  is  not  remunerative 
in  itself,  but  that  it  does  afford  some  profit 
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above  cost  to  the  carriers  by  bolding  not  only 
shingle  but  other  traffic  to  the  rail  lines  which 
would  otherwise  be  encouraged  to  seek  car- 
riage by  water  ; and  that  a large  amount  of 
freight  is  secured  from  new  business  built  up 
by  shippers,  the  outgrowth  of  their  exclusive 
patronage  of  the  rail  lines.  If  this  portion  of 
the  answer  was  directed  to  the  16fcent  shingle 
rate  in  force  when  complaint  was  made,  the 
defendants  have  added  to  their  profits  by  the 
advance  of  f of  a cent  above  that  rate;  besides, 
we  have  seen  that  they  have  a nominal  rate  of 
16f  cents  in  effect  for  44  miles  longer  haul 
from  St.  John,  and  while  they  do  not  get  bus- 
iness under  that  rate,  they  advertise  that 
charge  to  the  public  as  a rate  for  which  they 
are  willing  to  take  shingles  from  St.  John.  In 
the  absence  of  proof  to  the  contrary  we  must 
accept  the  averment  that  the  rate  from  Fred- 
ericton is  profitable,  if  not  in  itself,  then  as  a 
factor  in  developing  business  at  and  traffic  to 
and  from  that  point. 

Shingles  are  low  grade  freight.  The  rate 
from  Fredericton  yields  a through  rate  per  ton 
per  mile  to  Boston  of  8.2  mills,  and  under  the 
divisions  between  the  carriers, a rate  per  ton  per 
mile  to  the  Canadian  Pacific  of  1 cent  and  7 
mills;  that  is  to  say,  for  67  miles  haul  this  com- 
pany gets  more  than  double  the  rate  per  ton 
per  mile  produced  by  the  through  rate  for  the 
whole  distance.  It  is  further  observed  that 
after  deducting  its  share  of  the  Fredericton 
charge,  which  the  findings  show  amounts  to 
about  one  third  of  the  whole  charge,  the  other 
two  roads  divide  the  balance  in  the  proportion 
of  70  per  cent  to  the  Maine  Central  for  251 
miles  and  30  per  cent  to  the  Boston  & Maine 
for  108  miles,  and  a slight  calculation  will  dem- 
onstrate that  this  division  is  strictly  upon  a 
mileage  basis,  for  70  f>er  cent  of  the  added 
mileage  is  almost  exactly  251  miles,  and  30 
per  cent  is  then  of  course  very  nearly  108 
miles. 

TakiDg  now  the  Fort  Fairfield  rate  we  find 
that  the  through  rate  per  ton  per  mile  to  Bos- 
ton is  1 cent  and  1 mill,  and  that  under  the 
divisions  between  the  carriers,  the  Canadian 
Pacific  gets  1 cent  7.8  mills  per  ton  per  mile 
for  its  distance  of  119  miles.  This  is  8 tenths 
of  a mill  more'  per  ton  per  mile  than  it  gets 
out  of  the  Fredericton  rate  for  67  miles.  The 
percentage  share  of  this  road  out  of  the  total 
charge  is  40  per  cent,  the  other  roads  dividing 
the  remaining  60  per  cent  upon  the  mileage 
basis  shown  above.  This  analysis  of  the  rates 
per  ton  per  mile  and  divisions  between  the  car- 
riers shows  that  if  the  through  rate  from  Fred- 
ericton is  not  particularly  profitable,  it  is,  nev- 
ertheless, under  the  basis  of  division,  much 
more  profitable  to  the  Canadian  Pacific  than  to 
its  connecting  roads,  and  that  the  basis  on 
which  both  the  Fort  Fairfield  and  Fredericton 
rates  is  divided  between  the  carriers  is  byarbi- 
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trary  (either  fixed  or  percentage!  deduction  of 
the  Canadian  Pacific  share,  and  a pro-rating  of 
the  balance  on  a mileage  basis;  so  that  from 
Fort  Fairfield  that  company  for  25  per  cent  or 
one  fourth  of  the  distance  gets  40  per  cent  or 
two  fifths  of  the  rate,  and  from  Fredericton 
for  about  16  per  cent  or  a little  over  one  sixth 
of  the  distance  it  gets  33  per  cent  or  about  one 
third  of  the  rate. 

The  apportionment  of  a rate  to  different 
parts  of  a through  line  does  not  determine  the 
charge  to  the  public,  but  it  may  be  significant 
on  the  question  of  a reasonable  rate  for  the 
whole  distance.  Brady  v.  Pennsylvania  R.  Go. 
2 Inters.  Com.  Rep.  78,  2 I.  C.  C.  Rep.  131. 
When  the  reasonableness  or  the  relative  rea- 
sonableness of  charges  is  challenged  every 
material  consideration  which  enters  into  the 
making  of  such  charges  is  pertinent  to  the  in 
quiry. 

From  what  has  been  said  it  is  apparent  that 
the  Canadian  Pacific  receives  an  extremely  lib- 
eral share  of  either  through  rate  as  compared 
with  those  accepted  by  the  other  carriers;  and 
it  is  also  clear  that  any  reduction  which  may 
be  ordered  need  not  be  chiefly  borne  by  the 
other  roads;  but  how  such  reduction  should  be 
accomplished  is  matter  for  the  carriers  to  de- 
termine among  themselves.  Boston  Fruit  & 
Produce  Exch.  v.  Pennsylvania  R.  Co.  3 Inters. 
Com.  Rep.  604,  5 I.  C.  C.  Rep.  7;  Geor- 
gia Railroad  Com.  v.  Clyde  SS.  Co.  4 Inters. 
Com.  Rep.  120,  5 1.  C.  C.  Rep.  324.  This  brings 
us  to  a statement  in  the  answers  of  the  defend- 
ants that  if  any  reduction  of  the  Fort  Fairfield 
rate  should  be  required  the  Canadian  Pacific 
would  be  forced  to  take  shipments  of  shingles 
from  points  on  the  Aroostook  branch  only  at 
local  rates.  That  company  may  do  this,  but 
if  the  shipment  or  carriage  is  still  continuous 
from  Fort  Fairfield  to  Boston,  the  mere  cir- 
cumstance that  it  insists  on  its  local  rate  for  its 
share  of  the  through  charge  will  not  avail  if 
the  total  charge  is  unreasonable,  Georgia 
Railroad  Com.  v.  Clyde  SS.  Co.  supra.  And 
whether  such  action  would  operate  to  give 
undue  preference  to  other  points  from  which  it 
is  a party  to  lower  through  rates  or  to  an  ar- 
rangement for  continuous’carriage  or  shipment 
is  a matter  to  which  it  would  doubtless  feel 
obliged  to  give  due  consideration. 

The  essential  question  here  is.one  of  relative- 
ly reasonable  rates;  not  whether  either  rate  is 
reasonable  in  itself.  It  is  the  effect  of  the  car- 
riers' action  at  one  point  upon  the  legitimate 
business  prosperity  of  another  point,  which  is 
the  vital  point  in  this  controversy.  If  the  pres- 
ent Fredericton  rate  does  not  actually  result  in 
profit,  the  carriers  should  not  seek  to  control 
or  stimulate  traffic  from  that  point  by  making 
the  rate  so  low;  and  if  they  carry  for  unusual- 
ly small  compensation  from  that  place  they  do 
so  under  the  plain  injunction  of  the  law  that 
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their  action  must  not  inflict  undue  prejudice 
or  disadvantage  upon  other  communities  or 
persons.  When  a carrier  engages  in  transpor- 
tation for  which,  by  reason  of  competitive  con- 
ditions or  for  purposes  of  its  own,  it  receives 
less  rates  from  some  patrons  and  at  some  locali- 
ties, it  accepts  the  legal  obligation  to  give  im- 
partial service  to  other  patrons  and  at  other 
localities  that  sustain  similar  relations  to  the 
traffic.  Manufacturers  & Jobbers  Union  v. 
Minneapolis  & St.  L.  R.  Co.  3 Inters.  Com.  Rep. 
115,  4 I.  C.  C.  Rep.  79. 

Applying  this  principle  to  the  situation  here 
and  considering  that  the  controlling  influence 
upon  traffic  in  this  case  is  shingle  manufacture 
at  and  water  competition  from  St.  John,  and 
that  the  effect  of  such  competition  at  Fort  Fair- 
field  is  only  less  in  degree  than  at  Fredericton, 
we  must  hold  that  a rate  from  Fort  Fairfield, 
on  such  low  grade  freight  as  shingles,  which  is 
50  per  cent  higher  than  the  rate  in  force  on  that 
commodity  from  Fredericton,  is  not  justified 
by  the  mere  fact  that  Fort  Fairfield  is  located 
52  miles  farther  than  Fredericton  from  the  mar- 
ket and  upon  a branch  road  unremunerative 
as  a separate  line.  That  road  is  short  in  length 
and  its  operation  is  not  unprofitable  to  the  main 
line;  it  is  regarded  and  worked  as  a “feeder” 
to  the  Canadian  Pacific  system. 

While  it  is  evident  that  Fort  Fairfield  is  en- 
titled to  some  reduction  from  the  present  rate 
of  261  cents,  just  how  much  the  rate  should  be 
reduced  is  difficult  to  determine.  It  might 
with  some  reason  be  held  that  a rate  per  ton 
per  mile  of  8.2  mills  produced  by  the  Freder- 
icton rate  of  171  cents,  though  not  very  prof- 
itable from  that  point  for  the  distance  of  426 
miles  to  the  market,  is  a sufficient  rate  per  ton 
per  mile  for  the  distance  of  478  miles  from  a 
competing  locality  in  the  same  territory  to  the 
same  market;  the  rate  per  ton  per  mile  rule 
being  that  while  the  aggregate  charge  should 
increase  with  distance  the  rate  per  ton  per 
mile  should  decrease;  but  upon  all  the  facts  we 
believe  that  the  proper  relation  of  these  rates 
is  indicated  by  the  defendants’  own  action  socm 
after  this  proceeding  was  instituted.  Immedi- 
ately after  the  complaint  was  filed  they  reduced 
the  Fort  Fairfield  rate  to  261  cents  and  raised 
the  Fredericton  rate  to  20  cents,  and  they 
alleged  as  a reason  for  subsequently  lowering 
the  latter  rate  to  171  cents  that  the  traffic  from 
Fredericton  began  to  go  by  water.  While  the 
evidence  is  not  sufficient  upon  this  point  we  do 
not  question  that  under  the  20  cent  rate  some 
traffic  wen  t somewhere  by  sea;  but  we  have  seen 
that  Fort  Fairfield  occupies  a definite  relation 
to  the  Fredericton  shingle  industry  and  to  St. 
John  water  competition  by  reason  of  the  facil- 
ity of  driving  shingle  logs  down  the  river  to 
the  coast,  and  we  think  an  adjustment  which 
the  defendants  voluntarily  established  and  at- 
tempted to  continue  cannot  be  unfair  to  them 
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and  should  be  enforced  by  transferring  the  21 
cent  reduction  to  Fort  Fairfield,  unless  they 
prefer  to  again  put  in  the  20  cent  rate  at  Fred- 
ericton; for  it  is  the  relation  of  rates  which 
constitutes  the  question  in  this  case,  and  de- 
fendants can  at  their  option  make  that  relation 
reasonable  by  raising  the  latter  or  lowering  the 
former  rate,  provided  neither  rate  is  made 
unreasonable  in  itself.  This,  on  the  basis  of 
22,000  lbs.  to  the  car-load,  will  amount  to  a 
difference  of  $5.50  per  car. 

Our  reason  for  not  comparing  lumber  rates 
with  shingle  charges  in  this  case  will  appear 
from  the  following  statement  of  the  conditions 
which  govern  lumber  transportation  from  the 
points  in  question.  Notwithstanding  lumber 
rates  are  as  low  as  151  cents  from  Fort  Fair- 
field,  and  correspondingly  low  from  other 
Aroostook  branch  points,  shipments  of  lumber 
over  that  branch  do  not  constitute  more  than 
41  per  cent  of  its  traffic,  and  at  Fredericton, 
where  the  rate  is  only  a cent  lower,  not  over  a 
dozen  cars  a year  go  by  rail.  The  obvious 
conclusion  is  that  the  tendency  of  the  timber 
traffic  to  seek  the  cheap  means  of  the  log  drive 
to  the  coast,  and  thence  by  sea,  either  in  the 
form  of  log  or  sawed  into  lumber,  cannot  be 
overcome  by  any  rates  the  railroads  can  afford 
to  make.  Yet,  despite  this  natural  tendency, 
the  evidence  shows  that  under  the  relatively 
favorable  rate  from  Aroostook  points  consid- 
erable lumber  does  go  by  rail,  and  that  practi- 
cally none  is  shipped  from  Fredericton,  and 
this  is  a clear  indication  of  recognition  on  the 
part  of  the  rail  carrier  of  the  favorable  situa- 
tion of  Aroostook  branch  points  in  respect  of 
distance  from  the  timber  cut  and  cost  of  logs 
in  the  mills;  and  further,  of  the  controlling 
force  of  the  log  drive  upon  lumber  traffic  and 
rates.  The  river  drive  operates  with  stronger 
force  upon  the  lumber  than  upon  the  shingle 
trade.  Why  this  is  so  the  testimony  does  not 
show,  though  various  reasons  deducible  from 
general  knowledge  might  be  stated;  but  it  is 
idle  to  speculate  as  to  the  cause  when  the  fact 
itself  is  sufficient  for  the  purpose  in  view. 
The  lumber  rates  have  not  been  regarded  as  a 
standard  by  which  to  judge  of  the  legality  of 
shingle  rates  in  this  case,  because  it  is  shown 
that  the  river  drive  has  materially  different 
effect  upon  the  manufacture  and  shipment  of 
the  two  articles. 

Before  concluding  this  report  we  desire  to 
say  that  the  fact  of  Aroostook  shingle  ship- 
ments being  considerable, •under  rates  in  force 
for  the  last  two  years,  is  not  a sufficient  an- 
swer to  the  charge  of  undue  disadvantage  which 
we  find  sustained;  nor  is  such  answer  strength- 
ened by  the  further  fact  that  several  shippers 
on  the  Aroostook  have,  willingly  or  otherwise, 
expressed  themselves  satisfied  with  present 
rates.  Whether  Aroostock  shingle  men  have 
been  prospering  under  adverse  rates,  or 
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whether  some  of  them  are  content  with  pres- 
ent rates,  does  not  determine  the  main  ques- 
tion. The  aim  of  this  report  is  not  to  ascei- 
tain  the  measure  of  their  prosperity,  or  how 
high  rates  their  industries  will  stand;  its  pur- 
pose is  to  determine  their  rights. 

There  are  some  other  facts  which  ought  to 
be  noticed.  The  timber  from  which  shingles 
are  made  both  at  Fort  Fairfield  and  Frederic- 
ton is  grown  in  the  state  of  Maine.  No  Cana- 
dian timber  of  any  consequence  is  sawed  at 
Frederiction.  The  shingle  industry  has  great- 
ly developed  at  this  point  since  the  year  1887, 
and  one  rate  has,  with  little  variation,  been  in 
•effect  from  that  point  during  all  that  time.  It 
was  originally  16£  cents;  when  this  complaint 
was  brought  it  was  16f  cents,  and  now  it  is 
17-£  cents.  At  Fort  Fairfield  the  rate  from 
1887  to  1889  was  34  cents;  from  1889  to  April*, 
1892,  it  was  3H  cents;  and  following  the  in- 
stitution of  this  proceeding  it  was  made  and 
now  is  26£  cents.  During  the  year  ending 
July  31,  1891,  Frederiction  shipped  284  cars; 
.and  the  year  following  its  shingle  shipments 
increased  to  400  cars,  a total  of  684  cars  for 
the  two  years.  The  hardship  entailed  upon 
Aroostook  river  points  was  so  manifest  that 
the  defendants  themselves,  at  the  time  of  com- 
plaint, saw  the  necessity  of  a large  reduction 
of  the  3l£  cent  rate;  and  while  that  reduction 
was,  as  defendants’  contend,  a voluntary  con- 
cession, yet,  having  followed  shortly  after Jhe 
complaint,  it  can  be  regarded  in  no  other  light 
than  as  a concession  which  Fort  Fairfield  and 
other  Aroostook  points  were  entitled  to  as  a mat- 
ter of  right.  The  present  difference  in  rates 
of  9 cents  a hundred  against  Fort  Fairfield, 
amounting  on,  say,  250  cars  a year,  to  nearly 
$5,000,  it  seems  to  us  is  unduly  prejudicial  to 


that  point  in  favor  of  Frederiction,  and  a differ- 
ence that  would  be  nearly,  if  not  quite,  un- 
bearable if  it  were  not  for  the  less  cost  of  logs 
in  the  mills.  The  reduction  to  be  ordered 
will  reduce  this  amount  by  about  $1400. 
Whether  this  is  all  Fort  Fairfield  is  entitled  to 
we  have  some  doubt;  but  considering  the  char- 
acter of  the  lines,  the  sparsely  populated  coun- 
try through  which  they  pass,  and  the  fact  that 
neither  of  the  present  rates  can  be  considered 
unreasonable  in  itself,  that  amount  of  reduc- 
tion is  as  much  as  we  feel  called  upon  to  re- 
quire. * 

The  claim  for  reparation  in  this  case  was  for 
a refund  of  the  excess  over  reasonable  charges 
collected  by  defendants  subsequent  to  com- 
plaint. The  substantial  reduction  announced 
by  the  carriers  soon  after  the  proceeding  was 
instituted  was  intended  by  them  to  satisfy  the 
complaint,  and  we  are  not  satisfied,  because 
that  reduction  as  finally  fixed  was  accidently 
insufficient,  that  the  order  for  further  reduc- 
tion should  have  retroactive  effect.  The  claim 
for  reparation  must  be  denied. 

The  substance  of  the  order  based  upon  the 
conclusions  herein  stated  will  be  that  defend- 
ants cease  and  desist  from  charging  or  receiv- 
ing for  the  transportation  of  shingles  in  car- 
loads from  Fort  Fairfield,  Stevens’  Siding,  and 
Hurd’s  Siding  in  the  state  of  Maine  to  Boston 
in  the  state  of  Massachusetts  and  points  taking 
Boston  rates,  any  greater  aggregate  rate  per 
hundred  pounds  than  is  found  and  obtained  by 
adding  cents  per  hundred  pounds  to  the 
rate  contemporaneously  in  force  over  their 
roads  for  the  transportation  of  shingles  in  car- 
loads from  Fredericton,  in  the  province  of 
New  Brunswick  and  Dominion  of  Canada,  to 
Boston  and  the  Boston  rate  points  aforesaid. 


JOHN  W.  S.  BRADY  and  George  T.  Parkhurst,  Partners,  Trading  under  the  Firm 

Name  of  J.  Parkhurst  & Co., 

v. 


THE  PENNSYLVANIA  RAILROAD  COMPANY,  The  Pennsylvania  Co.,  The  Pitts- 
burgh, Cincinnati  & St.  Louis  R.  Co. 
and 


JOHN  HENRY  NICOLAI,  Trading  as  “Eagle  Oil  Works,” 

v. 

THE  PENNSYLVANIA  RAILROAD  COMPANY,  The  Pennsylvania  Co,,  and  The 
Pittsburgh,  Cincinnati  & St.  Louis  R.  Co. 


Application  by  defendants  for  rehearing. 


Mr.  James  A.  Logan,  for  Defendants,  in  support  of  application. 
Mr.  John  Henry  Keene , for  Complainants,  in  opposition  th  ereto. 
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By  the  Commission: 

The  original  complaints  and  answers  in  these 
cases  presented  one  and  the  same  question  sub- 
stantially, and  they  were,  by  consent  of  parties, 
tried  together.  The  complaints  were  filed  No- 
vember 28,  1887,  and  alleged  that  between 
April  27  and  September  1,  1887,  the  defendants 
charged  complainants  50  cents  per  barrel  of  45 
gallons  of  oil  shipped  from  Washingtpn,  in 
Washington  county,  Pennsylvania,  by  way  of 
Pittsburg,  to  Baltimore,  Maryland,  and  that 
the  said  charge  of  50  cents  was  unjust  and  un- 
reasonable to  the  extent  of  10  cents  per  barrel. 

Complainants  further  alleged  that  at  the  time 
said  alleged  excessive  charge  of  50  cents  was 
being  made  by  defendants  they  were  (and,  as 
the  proof  shows,  one  of  them,  the  Pennsylvania 
Railroad  Company,  was)  carrying  oil  to  Bal- 
timore from  Bradford,  Clarendon,  and  points 
in  the  Bradford  oil  field,  about  the  same  dis- 
tance from  Baltimore  as  the  Washington  oil 
field,  at  40  cents  per  barrel  of  45  gallons,  and 
that  this  difference  of  10  cents  per  barrel  in  the 
transportation  rates  and  charges  from  the 
Washington  and  from  the  Bradford  oil  fields 
“are  not  based  upon  any  reasonable  or  just 
foundation  whatsoever.” 

In  their  answer,  the  defendants  averred 
“ that  said  charge  of  50  cents  is  just  and  rea- 
sonable considered  by  itself  or  compared  with 
the  rates  from  Bradford,  Olean,  and  Claren- 
don” for  the  reason,  as  they  further  averred, 
that  the  traffic  in  passing  through  the  city  of 
Pittsburgh  was  moved  the  length  of  two  rail- 
road yards,  which  movement  was  slow  and 
expensive,  and  that  “the  hazard  because  of 
liability  to  ignition  in  passing  through  said  city 
of  Pittsburgh  was  great  to  the  company.” 

In  their  petition  for  rehearing,  the  respond- 
ents present  several  grounds  for  their  applica- 
tion, but  in  the  main  their  motion  is  based 
upon  : 

“ First : That  the  superior  quality  of  the  oil 
roduced  in  the  Washington  oil  fields,  as  com- 
pared with  the  oils  produced  in  the  Bradford 
and  Olean  districts,  justifying  a larger  charge 
for  the  former,  although  adverted  to  in  the  tes- 
timony, was  not  sufficiently  developed  in  the 
evidence,  and  was  not  sufficiently  considered 
by  the  Commission  in  determining  the  case. 

“ Second  : The  fact  of  adverse  gradients  on 
the  line  over  which  the  Washington  oil  passed, 
and  favoring  gradients  on  the  line  over  which 
the  Bradford  and  Olean  oils  passed,  although 
presented  by  the  testimony,  was  not  given 
weight  by  the  Commission,  inasmuch  as  the 
report  says,  ‘ They  (defendants)  did  not  call  to 
tneir  aid  any  alleged  difference  in  grade,  vol- 
ume of  business  or  other  causes  which  affect 
the  cost  of  transportation.’  ” 
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It  is  true  that  the  superior  quality  of  Wash- 
ington oil  was  “ adverted  to  in  the  testimony.”' 
The  officers  and  agents  of  the  defendant  com- 
panies in  their  testimony  went  extensively  into 
the  nature  of  the  traffic  and  the  circumstances 
attending  it,  including  the  slightly  greater 
value  of  Washington  oil,  the  alleged  risk  of 
passing  through  the  city  of  Pittsburgh  and  the 
extensive  yards  of  the  Pennsylvania  Railroad 
Company,  the  heavy  grades  passed  over  in 
going  up  the  mountains,  and  the  care  neces- 
sary to  be  taken  in  going  down.  Except  the 
alleged  risk  of  passing  through  Pittsburgh, 
these  questions  were  not  raised  by  the  com- 
plaint or  answer,  but  were  taken  into  consid- 
eration in  connection  with  all  the  facts  by  the 
Commission  before  the  findings  and  order  of 
the  Commission  were  made. 

The  motion  for  rehearing  is  apparently 
based  chiefly  . upon  the  following  statement 
contained  in  the  opinion,  or  conclusion,  of  the 
of  the  Commission. 

“ The  defendants  justify  the  fifty  cent  rate 
as  reasonable  on  the  alleged  hazard  and  liabil- 
ity to  accident  in  carrying  oil  through  Pitts- 
burgh, and  on  this  alone.  They  do  not  call  to 
their  aid  any  alleged  difference  in  grades,  vol- 
ume of  business,  or  other  causes  which  affect 
the  cost  of  transportation.” 

In  the  argument  of  counsel  in  support  of  the 
motion  for  rehearing  the  respondents  insist 
that  this  statement  shows  that  the  question  of 
gradients  was  not  given  weight  by  the  Com- 
mission. This  is  an  erroneous  view  of  the 
matter.  All  that  was  meant  or  intended  by 
this  language  used  in  the  opinion  was  that  the 
respondents  by  assigning  the  alleged  slow 
movement  and  expense  of  passing  through 
their  Pittsburgh  yards  and  the  hazard  and  risk 
of  passing  through  Pittsburgh  city  alone  as. 
reasons  in  justification  of  the  50  cent  charge,, 
relied  upon  these  reasons  alone,  and  did  not 
deem  any  other  to  have  any  bearing  on  the 
subject.  No  other  was  set  up  in  the  answer, 
and  no  argument  was  made  claiming  any  other. 
As  shown  by  the  opinion  in  facts  found,  the 
controversy  and  correspondence  between  com- 
plainants and  defendants  as  to  the  oil  rates; 
from  Washington  had  been  going  on  for  two 
or  more  years,  and  in  that  correspondence  the 
superior  quality  and  commercial  value  of  the 
Washington  oil  was  always  assigned  as  the  jus- 
tification for  the  higher  transportation  charge 
on  the  Washington  oil.  In  that  correspond- 
ence neither  the  expense  of  passing  the  yards, 
nor  the  risk  which  was  assigned  in  the  answer 
as  justification,  nor  the  gradients,  was  men- 
tioned or  “ was  given  weight  ” by  the  respond- 
ents themselves.  It  was  by  the  testimony  of 
the  officers  of  the  Pennsylvania  Railroad  Sys- 
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tem  shown  that  the  general  cost  of  transporta- 
tion is  “getting  down.”  The  rate  from  Wash- 
ington, Pa.,  to  Baltimore  was  never  higher 
than  50  cents,  though  it  had  been  lower.  The 
Oommission  was  of  opinion  that  it  should  be 


lowered  to  40  cents,  and  so  ordered,  and  is  still 
of  opinion  that  that  is  as  high  as  the  rate  may 
reasonably  be,  and  that  the  Commission  cor- 
rectly so  found.  The  motion  for  a rehearing 
must,  jtherefore,  be  denied. 


CHARLES  H.  BROWNELL 

v.  1 

COLL  MBITS  & CINCINNATI  MIDLAND  RAILROAD  COMPANY. 


W.  R.  Schrieyers  and  Fifty-Two  Others,  Claiming  to  be  Large  Dealers  in  Eggs; 

Jacob  Guagi  and  Two  Hundred  and  Ninety-Five  Others,  Claiming  to  be  Small  Dealers 
in  Eggs; 

•Clark  A.  Post  and  Four  Hundred  and  Twenty-One  Others,  Claiming  to  be  Farmers, 
and  among  other  things,  Producers  of  Eggs  and  Selling  Eggs  to  Local  Dealers  in  Small 
Quantities,  Intervenors  as  Complainants. 


The  Pittsburgh,  Cincinnati  & St.  Louis  Railway  Company,  The  Cleveland,  Cincin- 
nati, Chicago  & St.  Louis  Railroad  Company,  The  Baltimore  & Ohio  Railroad 
Company,  Intervenors  as  Respondents. 


[No.  187.] 


1.  Unreasonable  or  unjust  classification  of  a I 
commodity  is  not  shown  by  evidence  of  I 
lower  classification  for  articles  widely  dis- 
similar in  the  elements  of  risk,  weight,  bulk, 
value,  or  general  character.  The  proper 
method  of  comparison  is  the  classification 
accorded  by  the  carriers  to  analogous  articles. 

■2.  When  an  article  moves  in  sufficient  volume 
and  the  demands  of  commerce  will  be  better 
served,  it  is  reasonable  to  give  a lower  classi- 
fication for  carloads  than  that  which  is  ap- 
plied to  less  than  carload  quantities,  but  the 
difference  in  such  classication  should  not  be 
so  wide  as  to  be  destructive  to  competition 
between  large  and  small  dealers,  Thurber 
v.  New  York  Gent.  & H.  R.  R.  Co.  2 Inters. 
Com.  Rep.  742,  3 I.  C.  C.  Rep.  473,  cited 
and  reaffirmed.  The  justice  of  the  claim  for 
a lower  rating  on  carload  lots  can  only  be 
determined  upon  the  facts  in  each  case. 

3.  When  on  complaint  of  a carload  shipper 
unjust  discrimination  is  alleged  to  result 
from  equal  rates  on  carload  and  less  than 
carload  quantities  of  the  same  commodity, 
the  burden  of  proof  is  upon  the  complain- 
ant. 

4.  Upon  complaint  alleging  unjust  discrimi- 


I nation  against  carload  shippers  of  eggs  in 
I favor  of  shippers  in  less  than  carloads,  it  ap- 
peared that  under  the  “official  classification’ 
eggs  take  second  class  rates  for  carload  or  less 
quantities;  that  the  commodity  is  carried  in 
refrigerator  cars;  that  for  carload  shipments 
ice  to  the  amount  of  6,000  pounds  is  fur- 
nished by  the  carrier  without  extra  charge; 
that  less  than  carload  shipments  are  taken 
from  local  stations  in  “pick-up”  cars  to  dis- 
tributing points  and  forwarded  in  carloads 
to  New  York  and  other  large  markets;  that 
notwithstanding  the  special  facilities  afford- 
ed to  small  shipments  by  the  carriers,  the 
large  dealers  control  83  per  cent  of  the 
traffic.  Held,  upon  all  the  facts  in  the  case, 
that  no  unjust  discrimination  results  to  the 
carload  shipper  from  the  equal  rating  of  car- 
load and  less  than  carload  lots  and  the  spe- 
cial service  rendered  in  gathering  and  for- 
warding small  shipments,  and  the  complaint 
should  therefore  be  dismissed. 

5.  Power  of  concentrated  business  interests  to 
force  concessions  in  transportation  rates 
which  operate  to  the  disadvantage  of  the 
general  public  discussed. 


■Complaint  filed  March  29,  1889. — Answer  filed  April  22 , 1889. — Hearings  at  Toledo,  Ohio,  May 
2U,  1889. —Indianapolis,  Ind.,  Sept.  17,  1889—  Case  ordered  re-opened  May  24,  1890. — 
Additional  testimony  taken  at  Cincinnati,  Ohio,  May  3,  1892. — Petitions  for  leave  to  in- 
tervene filed  February  6-10,  1892.— Briefs  filed  July  11,  1889,  and  May  25  to  Oct.  5,  1892. 
— Decided  April  1, 1893. 


CLASSIFICATION  of  Eggs.  See  Complaint,  3 Inters.  Com.  Rep.  491. 
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Hon.  J.  B.  Foraker , for  Complainant. 

Mr.  H.  L.  Bond,  for  the  Columbus  & Cincinnati  Midland  R.  R.  Co.  and  The  Baltimore  & 
Ohio  Railroad  Company. 

Mr.  J.  T.  Brooks,  for  the  Pittsburgh,  Cincinnati  & St.  Louis  Railway  Company. 

Mr.  H.  B.  Poppleton,  for  the  Cleveland,  Cincinnati,  Chicago  & St.  Louis  Railway  Company. 


REPORT  AND  OPINION  OF  THE  COMMISSION. 


McDill,  Commissioner : 

This  complaint  was  filed  Mafrch  29,  1889. 
The  case  was  partially  heard  at  Toledo,  Ohio, 
on  the  24th  day  of  May,  1889,  and  for  the 
purpose  of  taking  more  testimony  on  the  part 
of  both  complainant  and  defendant,  the  hear- 
ing was  continued  at  Indianapolis,  Indiana, 
on  the  17th  of  September,  1889.  At  that  point 
the  complainant  appeared  in  person,  but  the 
defendant  was  not  represented.  Amongst 
other  things  there  done  the  complainant  filed 
questions  in  writing  which  he  wished  to  be 
submitted  to  the  chairman  of  the  Central 
Traffic  Association  for  answer.  The  case  was 
to  have  been  submitted  upon  the  receipt  by 
the  Commission  of  answers  to  the  questions  so 
filed,  and  such  answers  were  filed  on  the  80th 
of  September,  1889. 

After  examination  of  the  record  at  that 
time,  the  Commission  found  that  it  was 
claimed  that  it  would  be  for  the  advantage 
of  ordinary  producers  of  and  local  dealers  in 
eggs  to  have  carload  lots  transported  at  less 
rates  than  was  charged  for  quantities  in 
amount  less  than  carload  lots;  and  that  they, 
with  the  larger  dealers,  preferred  to  have  such 
less  rates  for  carload  lots,  and  there  having 
been  little  or  no  testimony  introduced  upon 
which  to  base  this  claim;  it  being  also  claimed 
that  many  railroad  officials  agreed  that  there 
should  be  a less  rate  on  full  carload  lots  than 
for  less  than  carload  lots;  and  the  case  having 
been  tried  in  a somewhat  irregular  manner 
whereby  the  petitioner  might  have  been  mis- 
led in  the  manner  of  putting  in  the  evidence 
on  his  part,  it  was  ordered  that  the  case  be 
re  opened  for  the  purpose  of  enabling  both 
parties  to  present  further  evidence  bearing  up- 
on the  above  claims. 

As  a result  of  this  order,  the  intervenors 
mentioned  as  intervening  complainants  filed 
what  they  styled  petitions;  and  the  issues  be- 
ing made  up,  the  case  came  on  for  hearing  at 
Cincinnati,  Ohio,  May  3,  1892. 

The  complaint  is  that  the  defendant,  the 
Columbus  & Cincinnati  Midland  Railroad 
Company  refuses  a carload  rate  on  eggs  when 
a car  is  shipped  from  one  consignor  to  one 
consignee,  while  a carload  rate  is  granted  on 
sugar,  coffee,  starch,  soap,  oranges,  celery, 
pumpkins  and  squashes,  thereby  discriminat- 
ing against  eggs;  and  that  the  rate  on  eggs  in 
4 Inter  S. 


carloads  of  20,000  pounds  weight  from  Wash- 
ington Court  House,  Ohio,  to  New  York,  is- 
$107.00,  and  is  unreasonably  high  and  exces- 
sive when  compared  with  carload  freights  to 
New  York. 

The  original  respondent,  by  its  General  Su- 
perintendent, answered  April  15,  1889,  ad- 
mitting that  eggs  were  carried  at  one  rate, 
regardless  of  quantity,  and  alleging  that  the 
rate  is  in  accordance  with  the  classification  of 
the  Trunk  Lines  (over  some  one  of  which  eggs* 
must  go  from  Washington  C.  H.  to  New 
York);  denying  that  thereby  any  discrimina- 
tion is  worked,  but  alleging  that  the  common 
rate  to  all  persons,  whether  shipping  by  the 
carload  or  in  less  than  carload  lots,  is  in  the 
line  of  public  policy,  treating  all  shippers 
alike;  and  denying  that  on  20,000  pounds,  that 
being  the  weight  of  a carload  of  eggs,  the  rate 
from  Washington  Court  House  to  New  York, 
being  53£  cents  per  100  lbs.,  or  $107.00,  is  un- 
reasonable. 

The  several  intervenors  described  as  “large 
dealers  in  eggs,  small  dealers  in  eggs,  and 
farmers  or  producers  of  eggs,”  filed  petitions 
stating  that  they  are  of  the  opinion  that  it  will 
be  for  the  best  interests  of  all  of  the  producers 
and  local  dealers,  and  also  the  railroads,  to 
have  a different  and  reasonably  lower  classifi- 
cation on  eggs  shipped  in  proper  carload  lots 
than  is  now  charged  for  eggs  in  less  than  car- 
load lots,  over  the  railway  lines  from  such 
points  as  Washington  C.  H.,  Wilmington, 
London,  Xenia,  Greenfield,  and  other  such 
points  in  Ohio  and  other  western  states,  to 
New  York  and  other  cities  in  the  east. 

There  are  some  things  in  the  appearance  of 
these  intervening  petitions  that  might  indicate 
that  the  signers  did  not  clearly  apprehend  the 
nature  of  the  questions  involved. 

One  of  the  signers  under  date  of  January 
26,  1892,  addressed  the  Interstate  Commerce 
Commission  saying  that  “he  was  asked  a few 
days  before  to  sign  a petition  for  a lower 
classification  on  eggs  than  is  now  charged  by 
the  railroad  companies.  That  he  signed  the 
petition  thinking  it  called  for  a reduction  in 
classification  of  eggs  in  a local  way  as  well  as 
in  carloads.  That  he  has  discovered  since 
that  the  petition  is  misleading  in  this  respect 
and  that  it  really  asked  for  a lower  rate  in  car- 
load lots  than  is  charged  in  a local  way.  If 
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such  is  the  case,  he  states  he  is  bitterly  opposed 
to  any  such  measure,  as  such  an  act  would  cer- 
tainly as  nearly  monopolize  the  trade  as  any- 
thing that  could  be  done.” 

Upon  the  order  above  mentioned  being  made, 
various  railroad  companies  engaged  in  the  ser- 
vice under  consideration  were  notified  of  the  or- 
der and  the  scope  of  the  proposed  hearing,  and  in 
con  sequence  thereof,  The  Pittsburgh , Cincinn  ati 
& St.  Louis  Railway  Company,  The  Cleveland, 
Cincinnati,  Chicago  & St.  Louis  Railway  Com- 
pany and  The  Baltimore  & Ohio  Railroad 
Company  appeared  and  were  made  parties  to 
the  proceediDg  as  intervenors  and  defendants. 

The  first  question  presented  is  whether  the 
rate  of  53£  cents  percwt.  for  eggs  from  Wash- 
ington Court  House  to  New  York  is  unreason- 
able and  excessive,  as  compared  with  other 
carload  rates  upon  products  mentioned  in  com- 
plainant’s petition,  so  as  to  create  an  unjust 
discrimination  against  large  dealers  in  eggs, 
and  in  favor  of  the  small  dealers.  If  the  evi- 
dence fails  to  establish  this  proposition,  the 
complainant,  it  would  seem,  must  fail  for  both 
in  the  production  of  testimony  and  in  his  argu- 
ment the  complainant  has  sought  to  establish 
his  contention  by  a comparison  of  the  charge 
upon  a car  of  eggs  of  20,000  pounds  weight 
with  other  carload  rates  on  other  articles. 
These  rates  as  set  forth  in  a table  attached  to 
Mr.  Brownell’s  first  statement  are  carload  rates 
upon  cranberries,  peanuts,  tobacco,  dried  corn, 
fish,  fresh  or  frozen,  biscuit,  bread,  yeast  cake, 
ginger  ale,  condensed  milk,  cocoanuts,  celery, 
cucumbers,  coffee,  starch,  soap,  kraut,  hops, 
oranges,  lemons,  beeswax,  mince-meat  and 
dressed  beef. 

Complainant  has  also  filed  what  is  called  a 
comparison  between  the  Western  and  Official 
Classification,  showing,  as  it  is  claimed,  that 
almost  every  other  farm  product  except  eggs 
and  dairy  products  has  been  awarded  a classifi- 
cation by  which  it  is  granted  a carload  rate  less 
than  the  rate  charged  to  those  who  ship  in  less 
than  carload  quantities,  and  it  is  contended 
that  eggs  are  unequally  treated  and  improperly 
discriminated  against  by  reason  of  not  having 
a carload  rate.  With  ref erence  to  the  compari- 
son sought  to  be  made  between  eggs  and  such 
articles  as  cranberries,  peanuts,  tobacco,  gin- 
ger ale,  cocoanuts,  celery,  cucumbers,  starch, 
soap,  kraut,  etc.,  it  is  difficult  to  see  any  par- 
ticular similarity  of  the  articles  that  would 
justify  a comparison.  Take,  for  instance,  the 
article  of  cranberries.  The  nature  of  this 
product  seems  entirely  different  from  that  of 
eggs,  the  risk  in  shipment  cannot  be  the  same, 
neither  can  bulk  or  value  be  near  the  same; 
yet  all  these  matters  are,  according  to  the  testi- 
mony of  experts,  to  be  considered  in  determin- 
ing upon  the  classification. 

One  of  the  expert  witnesses,  when  testifying, 
says  that  weight;  space  occupied;  value;  ease 
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of  handling;  liability  to  accident  or  loss;  value 
of  the  article  in  the  event  of  accident  or  loss; 
frequency  or  infrequency  of  shipments;  the 
necessity  of  providing  cars  of  special  construc- 
tion; the  necessity  of  special  care  of  property 
such  as  furnishing  ice,  stoves,  etc.;  the  speed 
with  which  the  carriage  must  be  made;  the 
ability  to  load  so  that  the  cars  may  be  filled  to 
their  fullest  capacity;  the  liability  of  certain 
classes  of  freight  to  injure  other  freight  by 
contact  or  in  accidents,  such  as  acids;  the  dan- 
gerous character  of  some  freights,  such  as 
matches  and  powder;  the  character  of  pack- 
ages such  as  wine  in  glass  which  is  much  more 
fragile  than  wine  in  wood;  are  all  conditions  to 
be  considered  in  determining  upon  the  proper 
classification  of  articles,  yet  with  reference  to 
any  or  all  of  these  matters  there  is  little  if  any 
testimony  offered  upon  which  an  intelligent 
comparison  can  be  based. 

The  evidence  shows  that  in  the  western 
states,  or  upon  the  lines  of  railway  which  have 
adopted  what  is  known  as  the  Western  Classi- 
fication, eggs  in  carload  lots  are  placed  in  a 
different  class  from  eggs  in  less  than  carloads, 
and  this  fact  is  urged  by  counsel  with  much 
earnestness  as  indicating  by  the  action  of  the 
railways  themselves  the  propriety  of  a distinc- 
tion in  rates  as  prayed  for.  In  connection 
with  this  it  is  urged,  and  there  is  some  evi- 
dence to  sustain  the  position,  that  many  rail- 
way men  are  of  the  opinion  that  there  should 
be  a carload  rate  less  than  the  rate  charged  for 
less  than  carload  shipments,  although  the  rec- 
ord seems  to  show  that  they  contemplate  a 
change  by  raising  the  rate  on  small  shipments. 
It  is  also  urged  that  most  of  the  railroads  en- 
gaged in  carrying  eggs  would  prefer  a carload 
rate  and  a less  than  carload  rate,  but  that  the 
Pennsylvania  road  has  constantly  opposed 
such  a distinction,  and  thus  far  has  been  suc- 
cessful in  hindering  its  adoption  by  the  car- 
riers. 

The  evidence  in  the  case  shows  that  the  cost 
of  gathering  eggs  to  the  large  dealers,  who 
usually  ship  in  carloads,  is  about  20  cents  per 
100  lbs. ; and  it  is  earnestly  contended  that  if 
the  small  dealer  has  his  goods  taken  up  and 
carried  to  market  at  the  same  rate  as  the  large 
dealer,  necessarily  there  is  a discrimination 
against  the  large  dealer  to  the  extent  of  his 
expense,  20  cents  per  100  lbs.,  in  gathering 
eggs. 

As  to  all  these  arguments  the  defendants 
answer  that  for  a great  number  of  years  there 
has  been  growing  up  a system  by  which  the 
railroad  carriers  seek  to  reach  the  small  deal- 
ers; that  they  have  developed  the  present  sys- 
tem of  gathering  eggs  in  the  interest  not  only 
of  the  public,  but  in  their  own  interests;  that 
it  is  far  better  for  them  to  deal  with  the  small 
dealers  than  with  a few  large  shippers,  and 
that  the  real  purpose  or  wish  of  the  complain- 
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ant  is  to  bring  about  a discrimination  against 
shippers  in  small  quantities;  that  the  large 
shippers  would,  if  the  power  was  granted, 
concentrate  the  egg  business  in  their  own 
hands,  and  would  then  be  in  a situation  to  en- 
deavor by  throwing  their  business  all  to  one 
road,  to  conipel  unfair  concessions  to  them;  and 
that  it  is  for  the  interest  of  the  railways  and 
also  for  the  interest  of  the  public,  so  far  as  pos- 
sible, that  transportation  transactions  should  be 
general,  and  directly  with  the  smaller  business 
men,  rather  than  with  a few  parties  who  have 
monoplized  the  business,  or  would  if  further 
advantages  were  granted  them,  eventually  suc- 
ceed in  doing  so. 

The  facts  found  from  the  evidence  are  as 
follows: 

(1)  The  original  complainant,  C.  H.  Brown- 
ell, residing  and  doing  business  at  Washing- 
ton C.  H.,  Fayette  county,  Ohio,  is  a buyer 
of  eggs  and  a shipper  of  the  same  in  carload 
lots  to  the  city  of  New  York;  and  in  making 
such  shipments  he  incurs  considerable  expense 
in  collecting  from  producers  and  small  dealers 
such  carloads,  and  in  caring  for  and  packing 
the  same. 

(2)  While  said  complainant  is  a shipper  in 
carloads,  rated  at  20,000  lbs.,  and  upwards, 
each,  he  is  allowed  by  defendants  to  ship  a 
quantity  greatly  less  than  20,000  lbs.  as  a car- 
load,— a quantity  varying  from  6,000  lbs.  up- 
wards, the  same  being  iced  by  defendants  and 
sealed  to  its  destination  as  a carload  at  the  reg- 
ular rate  of  53£  cts.  per  100  lbs.,  as  second 
class  freight,  according  to  the  Central  or  Offi- 
cial classification; — in  other  words,  if  com- 
plainant ships  10,000  lbs.  in  each  of  two  cars, 
the  20,000  lbs.  go  through  to  destination,  un- 
der seal  and  iced,  in  two  cars  for  the  same 
money  as  20,000  in  one  car.  Ice  is  not  fur- 
nished the  shipper  in  small  lots,  and  the  aver- 
age amount  necessary  for  this  purpose  is  6,000 
lbs.  to  the  car. 

(3)  The  total  cost  to  said  complainant  of  col- 
lecting his  shipments  of  eggs — including  pack- 
ing in  cases  and  loading  into  the  car,  and  not 
including  cost  of  cases,  is  about  20  cts.  per  100 
lbs. 

(4)  The  testimony  shows  that  shipments  of 
eggs  in  carload  lots  are  attended  with  less  dam- 
age by  breakage  and  otherwise,  than  are  ship- 
ments in  less  than  carload  lots. 

(5)  It  appears  that  by  prevailing  custom 
and  arrangements  made,  all  producers  of  and 
dealers  in  eggs  along  the  lines  of  defendants’ 
roads  are  able  to  bring  their  product  directly  to 
tho  various  depots  and  stations,  put  it  into  re- 
frigerator cars  and  have  it  carried  to  its  desti- 
nation, to  wit:  the  larger  cities,  generally  on 
the  seaboard, — Baltimore,  Philadelphia,  New 
York,  etc., — at  a uniform  rate  per  100  lbs.; 
whether  in  large  or  small  amounts,  one  hun- 
dred pounds  being  the  unit  as  to  eggs,  and  cer- 
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tain  other  kinds  of  freight,  under  the  Central 
or  Official  Classification  adopted  by  defend- 
ants. 

(6)  While  this  arrangement  is  open  alike  to 
all — producers  and  dealers,  large  and  small — 
yet  there  are  some  producers  who  prefer  to  sell 
directly  to  the  small  dealers,  others  to  the  large 
dealers  who  ship  in  carloads;  and,  again,  some 
of  the  small  dealers  prefer  to  sell  to  large  deal- 
ers instead  of  shipping  for  themselves  to  the 
eastern  market.  Various  reasons  incident  to 
locality,  distance  to  market,  motives  of  per- 
sonal convenience,  motives  arising  from  neigh- 
borhood acquaintance  and  mutual  confidence 
between  the  parties  concerned,  and  the  many 
influences  governing  the  transactions  of  daily 
life  cause  this  diversity  of  practice. 

(7)  The  Union  Line,  the  through  freight  de- 
partment of  the  Pennsylvania  Company,  of 
which  the  Pittsburgh,  Cincinnati  & St.  Louis 
Railway,  defendant  company,  is  a leased  road, 
has  provided  such  refrigerator  cars  for  all  pro- 
ducers, dealers  and  shippers  (within  the  range 
of  the  country  wherein  complainants  reside) 
who  may  desire  to  ship  eggs  from  their  seveial 
places  of  residence  or  business  to  eastern  mar- 
kets over  the  roads  of  defendants. 

(8)  Said  Union  Line  has  a system  or  method 
or  collecting  farm  and  dairy  products,  includ- 
ing eggs,  by  means  of  “pickup”  cars  running 
over  said  range  of  country  and  gathering  the 
greater  portion  of  such  freight  at  Chicago 
where  it  is  concentrated  into  carloads;  and  as 
a general  rule,  such  freight  arriving  at  Chica- 
go in  the  morning  goes  out  the  following  even- 
ing on  through  fast  trains  to  its  eastern  desti- 
nation. This  system  extends  as  far  west  as 
Dakota  and  Nebraska,  and  has  various  central 
points  for  collection  or  concentration, — Chicago 
being  the  principal  point,  and  Columbus,  O., 
another,  at  which  latter  point  is  concentrated 
a large  portion  of  the  egg  product  of  the  sur- 
rounding country,  including  Fayette  county 
and  Washington,  C.  H.,  complainant  Brow- 
nell’s place  of  business.  Agents  of  said  Union 
Line  are  assigned  to  such  central  points  and 
they  travel  over  the  adjacent  districts  of  coun- 
try, and  solicit  consignments  direct  from  ship- 
pers; and  this  system  has  been  in  use  from  ten 
to  twenty  years.  The  Central  or  Official  Classi- 
fication of  farm  and  dairy  products,  including 
eggs,  is  in  use  from  the  Mississippi  river  east- 
ward and  over  a territory  within  which  the 
complainant  in  this  case  resides;  and  west  of 
said  river  a different  classification  as  to  many 
of  said  products,  including  eggs, — known  as 
the  “Western”  classification — prevails. 

(9)  The  present  cost  of  the  refrigerator  dairy 
product  car,  such  as  is  used  in  carrying  eggs, 
is  about  $1000.  The  weight  of  the  car  is 
about  42,000  pounds.  It  is  equipped  with  self- 
couplers and  air  brakes.  The  old  box  car  in 
which  eggs  were  formerly  carried  weighed 
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about  23,000  pounds  and  cost  about  $450.  The 
rate  upon  eggs  Chicago  to  New  York  was  as 
follows,  at  the  periods  named: 

In  1865  $1.55  per  hundred  pounds. 

1869  1.25  per  hundred  pounds. 

1874  1.10  per  hundred  pounds. 

1876  .85  per  hundred  pounds. 

1878  .70  per  hundred  pounds. 

1887  and  at  the  present  time,  65  cents  per 

hundred  pounds. 

Section  2 of  the  Act  to  Regulate  Commerce, 
so  far  as  it  may  be  claimed  to  be  applicable  to 
the  case  under  consideration,  prohibits  charg- 
ing a greater  compensation  for  any  service  ren- 
-dered  “than  is  charged  any  other  person  or 
persons  for  doing  for  him  or  them  a like  and 
contemporaneous  service  in  the  transportation 
of  a like  kind  of  traffic,  under  substantially 
similar  circumstances  and  conditions.” 

It  was  specifically  claimed  by  the  complain- 
ants in  the  case  of  Thurber  v.  New  York  Gent. 
& H.  R.  R.  Co.  that  carload  rates  upon  certain 
articles,  less  in  amount  than  the  rate  charged 
lor  smaller  quantities  of  the  same  articles,  were 
in  violation  of  the  second  section  of  the  Act. 
But  the  Commission  held  that  “where  the  ar- 
ticle moves  in  sufficient  volume,  and  the  de- 
mands of  commerce  are  thereby  better  served, 
it  is  reasonable  to  give  a carload  classification 
and  rate.”  2 Inters.  Com.  Rep.  742,  752,  3 1.  C. 
C.  Rep.  473,  501.  The  Commission  then  pro- 
ceeded to  discuss  and  decide  the  specific  ques- 
tions involved  as  to  rates  for  the  carload  and  less 
than  carload  lots  upon  particular  articles  com- 
plained of,  and  held  that  the  disparity  between 
the  rates  shown  to  exist  was  not  justified  by 
the  circumstances;  that  the  differences  made 
made  were  unreasonable,  and  therefore  their 
reduction  within  reasonable  bounds  was  or- 
dered. The  propositions  which  seem  to  have 
been  established  by  the  decision  were,  that  car- 
load rates,  as  to  some  articles  under  proper 
conditions  and  circumstances,  were  reasonable 
and  not  forbidden  by  the  statute,  and  that  the 
difference  between  caTload  and  less  than  car- 
load rates  should  only  be  in  proportion  to 
the  extra  cost,  or  in  the  line  of  equaliza- 
tion. In  the  Thurber  case  the  complaint 
was  on  account  of  a difference  in  rates  be- 
tween carload  and  less  than  carload  rates.  In 
this  case  the  complaint  is  on  account  of  an 
equality  of  rates. 

The  proposition  of  complainant  in  this  case 
is,  that  carload  rates  being  permitted  in  some 
cases,  it  is  an  unjust  discrimination  to  extend 
the  same  rate  on  eggs  to  the  smaller  shipper  as 
that  given  to  the  shipper  by  the  oarload.  To 
maintain  this  proposition  it  would  be  neces- 
sary for  the  complainant  to  show  that  the 
different  circumstances  of  the  two  kinds  of 
service  justify  a different  charge,  and  that  in 
consequence  of  giving  the  small  shipper  the 
same  rate  as  the  carload  shipper,  an  unjust 
discrimination  has  been  brought  about  against 
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the  large  shipper.  The  evidence  shows  that 
no  carload  rate  has  been  made  upon  eggs,  but 
that  equal  rates  by  the  100  pounds  have  been 
granted  to  large  and  small  shippers  of  that 
article. 

To  give  the  complainant  the  relief  he  seeks, 
upon  the  theory  of  the  complaint,  it  will  be 
necessary  to  order  a carload  rate  at  the  figure 
now  prevailing,  and  to  order  an  increase  of 
the  rate  to  the  small  shipper.  This  course 
would  be  necessary  because  the  complainant 
does  not  attack  the  present  rate  of  $107.00  on 
eggs  per  carload  of  20,000  lbs.  from  Washing- 
ton Court  House  to  New  York  as  excessive  in 
ijtself.  His  contention  is  that  it  is  excessive  as 
compared  with  carload  rates  given  to  other 
articles.  But  it  does  not  appear  from  the  evi- 
dence, that  there  is  such  a similarity  of  cir- 
cumstances and  conditions  attending  the  car- 
riage of  the  article  cited  by  complainant,  and 
the  article  in  question,  as  to  give  a basis  for 
fair  comparison,  and  from  which  it  may  be 
determined  that  the  difference  in  rates  operates 
as  an  unjust  discrimination. 

A lower  carload  rate  could  only  be  required 
upon  a showing  that  the  circumstances  and 
conditions  of  service  to  the  large  shipper  were 
so  dissimilar  as  to  require,  in  the  line  of  equal 
treatment,  a less  rate  than  is  made  for  the 
small  shipper.  The  evidence  upon  this  point 
does  not  satisfy  us  that  the  Commission  would 
be  justified  in  making  such  an  order  in  this 
case.  Only  a few  points  of  difference  have 
been  established  which  might  be  deemed  mate- 
rial to  such  an  inquiry.  They  are  the  greater 
speed  and  saving  of  time  in  carload  shipments 
from  a single  consignor  to  a single  consignee, 
and  a slightly  lighter  expense  in  the  way  of 
billing  to  one  instead  of  several  consignees. 
To  counterbalance  this,  it  appears  that  where 
carloads  are  sent  they  are  iced  by  the  carrier, 
while  this  is  not  done  at  all  in  the  less  than 
carload  shipments.  Undoubtedly  something  is 
gained  in  carload  shipments  in  the  receipt, 
hauling,  delivery  and  unloading  of  the  car; 
but,  as  we  have  seen,  the  evidence  does  not 
show  that  after  due  consideration  of  the  differ- 
ing conditions  and  circumstances  surrounding 
the  two  shipments  any  unjust  discrimination 
results  from  giving  a common  and  equal  rate. 
While  the  allegation  is  made  that  the  rate  is 
unreasonable  and  excessive,  yet  it  is  coupled 
with  the  proposition  that  it  is  excessive  as  com- 
1 pared  with  other  carload  rates,  and  the  exam- 
j ination  and  trial  has  been  conducted  upon  the 
| theory  that  the  grievance  complained  of  is  an 
| unjust  discrimination  against  the  large  shipper 
I by  reason  of  an  equal  rate  to  the  small  shipper. 

While  the  complainant  cites  numerous  arti- 
| cles,  heretofore  mentioned,  as  having  a carload 
| rate,  and  seeks  to  make  a comparison  between 
I eggs  and  the  articles  named,  and  also  cites  the 
I general  concession  of  carload  rates  to  agricult- 
19 
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ural  products,  there  is  a dearth  of  evidence  to 
enlighten  the  Commission  as  to  the  proper 
method  of  comparison,  if  any  can  be  made, 
between  eggs  and  the  articles  named  by  com- 
plainant. It  is  apparent,  even  to  one  not  an 
expert,  that  there  is  no  general  resemblance 
between  the  articles  mentioned  by  the  com- 
plainant and  the  article  in  question.  % We  are, 
therefore,  driven  to  the  conclusion  that  the 
complainant  has  failed  to  show  by  evidence 
any  unjust  discrimination  against  himself  and 
other  similar  dealers  in  eggs  by  reason  of  the 
present  rates. 

If  the  relief  asked  by  the  complainant  cannot 
be  granted  by  ordering  a lower  carload  class- 
ification and  rate,  a difference  in  rate  between 
carload  and  other  smaller  shipments  might  be 
brought  about  by  increasing  the  rate  to  the 
small  shipper  in  less  than  carload  lots.  But 
the  record  shows  that  the  complainant  does 
not  seek  to  raise  the  rate  to  the  small  shipper, 
although  witnesses,  who  claimed  common  in- 
terest with  the  complainant,  suggested  that  the 
less  than  carload  rate  might  be  increased;  and 
there  is  some  evidence  which  tends  to  show 
that  railway  freight  managers,  who  were  in- 
clined to  concede  a carload  rate,  expected  and 
wished  that  this  should  be  accomplished  by 
an  increased  rate  to  the  small  shipper.  But 
the  evidence  fails  to  show  that  the  rate  to  the 
small  shipper  is  too  low.  In  fact,  the  record 
as  made  by  the  complainant  is  against  any 
such  claim. 

The  table  hereto  attached  shows  the  classifi- 
cation applied  upon  eggs  packed  in  barrels  or 
boxes  in  each  of  the  various  classifications  now 
and  formerly  in  use  throughout  the  United 
States. 


and  since  about  the  year  1886  with  a single  ex- 
ception for  a short  period  noted  in  the  table 
the  Trunk  Lines  have  carried  at  a fixed  rate 
per  100  lbs.  The  same  seems  to  be  true  of  the 
roads  embraced  in  the  Southern  System,  while 
the  custom  prevailing  in  the  Western  System 
seems  always  to  have  been  to  make  a difference 
between  carload  and  less  than  carload  rates. 

In  classification,  dairy  products  and  poultry 
have  usually  been  classified  with  eggs.  If  one 
article  embraced  in  a class  is  entitled  to  a car- 
load rate,  shippers  of  analogous  articles  em- 
braced in  the  same  class  might  claim  the  same 
treatment.  Evidence,  therefore,  was  intro- 
duced tending  to  show  the  effect  of  making  a 
carload  and  less  than  carload  rate  upon  such 
articles  as  butter  and  cheese.  Witnesses  rep- 
resenting the  dairy  interests  were  heard  upon 
this  question,  and  they  united  in  declaring  that 
the  establishment  of  a carload  rate  upon  dairy 
products  would  result  in  very  serious  injury  to 
the  dairy  business  as  it  is  now  conducted  in 
the  western  states.  It  is  therefore  urged  with 
some  degree  of  force  that  the  interests,  not 
alone  of  those  who  are  shipping  eggs,  but  of 
those  who  are  shipping  dairy  products,  should 
be  considered. 

The  evidence  tends  to  the  conclusion  that 
the  method  of  conducting  the  butter  and 
cheese  business  is  of  such  a character  that  the 
extension  of  a uniform  rate  per  100  lbs.  to  the 
small  dealers  is  of  very  great  advantage  to 
them,  and  that  the  establishment  of  a carload 
rate  would  work  a serious  injury  to  the  small 
producers  of  butter  and  cheese. 

The  production  of  eggs  is  widely  diffused 
among  our  population  ; indeed,  it  is  perhaps 
safe  to  say  that  more  persons  are  engaged  in 


Statements  showing  classifications  applied  upon  Eggs/packed  in  barrels  or  boxes,  in  each 
of  the  various  classifications  now  and  formerly  in  use  throughout  the  United  States. 


(Rates  in  Cents  per  Hundred  Pounds) 


Name 

of 

Classification 

L.C.L. 

C 

LL. 

Year 

From 

To 

Class  | 

w 

■/. 

a 

5 

© 

43 

ai 

PS 

1886 

Joint  Merchandise 

Philadelphia 

Elmira 

2 

32 

4 

18 

1893 

Official  No.  11 

2 

30 

2 

30 

1886 

Middle  & Western 
States 

Buffalo 

East  St.  Louis 

2 

50 

4 

26 

1893 

Official  No.  11 

44 

“ 

2 

47 

2 

47 

1886 

East  Bound 

Chicago 

New  York 

3 

70 

3 

70 

1888 

Official  No.  4*, 

44 

2 

65 

3 

50 

1893 

Official  No.  11 

** 

44 

2 

65 

2 

65 

1886 

West  Bound 

New  York 

Chicago 

1 

75 

1 

75 

1888 

Official  No.  4* 

2 

65 

3 

50 

J893 

Official  No.  11 

“ 

44 

2 

65 

2 

65 

1878 

Western 

Chicago 

Kansas  City 

2 

70 

4 

30 

1887 

Joint  Western 

2 

75 

3 

50 

1893 

Western 

44 

44 

2 

60 

3 

42 

1876 

So.  Ry.  & S.  S.  Ass’n 

Louisville 

Atlanta 

2 

125 

2 

125 

1880 

So.  Ry.  & S.  S.  Ass’n 

44 

44 

3 

89 

3 

89 

1893 

So.  Ry.  & S.  S.  Ass’n 

44 

14 

2 

92 

2 

92 

*From  Aug.  15,  1888  to  Feb.  17,  1889,  inclusive. 


From  this  it  will  appear  that  in  the  year  1886  I the  production  of  eggs  for  sale  than  of  any 
and  earlier,  carload  and  less  than  carload  rates  other  commodity  of  commerce.  In  respect  of 
were  given,  but  that  they  were  soon  abandoned,  | diffuse  production  and  method  of  shipment 
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there  is  striking  similarity  between  eggs  and 
the  more  delicate  variety  of  small  fruits,  like 
peaches,  and  berries.  In  the  nature  of  things, 
a producer  of  these  commodities  is  seldom  able 
to  ship  a carload  at  one  time,  though  during  a 
favorable  season  he  will  make  frequent  and 
often  daily  shipments  to  the  market.  So  with 
eggs,  the  producer  must  be  largely  engaged  in- 
deed who  can  ship  a carload  quantity.  The 
common  custom  of  the  railroads  is  the  same 
with  fruit  and  berries  as  with  eggs  ; they  are 
gathered  in  small  lots  at  various  stations  and 
carried  direct  to  the  general  market,  and  the 
value  of  this  transportation  facility  to  pro- 
ducers and  small  dealers  can  hardly  be  over 
estimated.  The  egg  is  a delicate  and  perish- 
able commodity.  Though  methods  adopted 
for  its  preservation  retard  the  decomposition 
to  which  it  is  subject,  they  do  not  prevent  the 
article  from  taking  on  that  musty  and  strong 
flavor  so  often  noticed  in  “stored  eggs.” 
While  not  as  perishable  as  the  small  fruits 
mentioned,  yet,  considering  the  delay  which  is 
necessary  in  the  accumulation  of  sufficient  lots 
for  sale  or  sending  to  market,  its  inherent  lia- 
bility to  early  decay,  and  the  fact  that  “fresh 
eggs”  are  commonly  held  to  be  an  indispen- 
sable food  article  in  every  household,  it  must 
be  deemed  sufficiently  perishable  to  be  classed 
with  articles  of  that  character.  In  the  official 
classification  eggs,  any  quantity,  are  classed  as 
low  as  berries  in  carloads,  fruit  in  carloads, 
not  otherwise  specified,  and  butter  and  cheese, 
in  any  quantity  ; and  they  are  given  a lower 
class  than  poultry,  game,  peaches,  or  oysters, 
not  in  the  shell.  These  commodities,  though 
diverse  in  character,  are  all  perishable  food 
products  and  particularly  subject  to  deteriora- 
tion after  short  lapses  of  time  and  under  cli- 
matic influences.  Considered  as  a perishable 
article  eggs  cannot  be  deemed  to  have  an  un- 
favorable classification;  they  are  classed|lower 
than  some,  and  no  higher  than  any,  of  the 
articles  above  mentioned.  That  less  than  car- 
load lots  of  eggs  can  be  shipped  at  the  carload 
rate  is,  in  our  judgment,  a concession  to  the 
less  than  carload  shipper  which,  under  its, 
already  low  classification  and  the  other  cir- 
cumstances surrounding  the  egg  traffic,  does 
not  work  unjust  discrimination  to  the  shipper 
of  eggs  in  carloads. 

The  unit  of  quantity  that  carriers  have  uni- 
versally employed  for  the  purpose  of  rate 
making  is  the  hundred  pounds.  The  purpose 
of  a classification  is  to  group  the  various  ar- 
ticles of  commerce  into  general  classes  upon 
which  the  rate  per  hundred  pounds  shall  ap- 
ply. Classification  of  carloads  in  a lower  class 
than  is  given  to  the  same  article  in  a less 
quantity  was  at  first  merely  incidental  to  the 
business  of  transportation,  and  the  practice  has 
not  yet  become  so  general  that  a lower  carload 
class  must  be  given  to  every  article  which  may 
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be  offered  in  carload  quantities.  The  justice 
of  the  demand  depends  upon  the  facts  in  each 
case;  it  cannot  be  determined  by  an  inflexible 
general  rule.  It  is  a sound  rule  for  carriers  to 
adapt  their  classifications  to  the  laws  of  trade, 
that  is,  as  before  stated,  if  an  article  moves  in 
sufficient  volume  and  the  demands  of  commerce 
will  he  better  served,  it  is  reasonable  to  give  it  a 
carload  classification . Thurber's  Case,  supra. 
The  large  dealers,  who  now  control  more  than 
three  fourths  of  the  business  of  gathering  and 
shipping  eggs  to  the  large  cities,  cannot  be  said 
to  suffer  material  damage  from  the  competition 
of  small  shipments  under  the  same  rate  to  the 
same  market.  Beyond  giving  a practical  mo- 
nopoly to  the  large  dealers,  it  does  not  appear 
that  any  other  portion  of  the  public  would  be 
benefited  by  a lower  class  for  carloads  of  eggs. 
If  the  railroads  were  not  willing  to  gather  the 
small  lots  of  eggs  and  carry  them  direct  to  a 
general  market,  there  might  be  some  ground 
for  holding  that  the  volume  of  egg  traffic,  the 
demands  of  trade,  and  the  interests  of  local 
dealers  and  producers,  are  such  that  a lower 
carload  classification  is  desirable;  but  the 
special  facilities  furnished  local  shippers  for 
putting  their  eggs  in  large  markets  in  as  fresh 
state  as  possible  are,  in  our  view,  of  greater 
benefit  to  producers,  local  dealers,  city  dealers, 
and  consumers,  than  any  other  method  of 
gathering  and  shipping  which  has  yet  been 
devised  for  this  or  any  other  perishable  food 
product;  and  such  advantage  to  the  general 
public  should  not  be  interfered  with  or  its  con- 
tinuance in  any  way  discouraged  unless  a more 
satisfactory  method  of  reaching  the  markets 
can  be  established  in  its  stead. 

In  the  Thurber  case  above  cited,  where  the 
complaint  was  of  too  great  difference  between 
carload  and  less  than  carload  rates,  we  held 
that  “ A difference  in  rates  upon  carloads 
and  less  than  carloads  of  the  same  merchan- 
dise between  the  same  points  of  carriage,  so 
wide  as  to  be  destructive  to  competition  be- 
tween large  and  small  dealers,  especially  upon 
articles  of  general  and  necessary  use,  is  unjust 
and  violates  the  provisions  and  principles  of 
the  Act.”  In  this  case,  where  a lower  carload 
rating  is  sought,  we  think  the  same  general 
rule  is  applicable.  The  business  of  the  car- 
load shippers  is  not  diminishing,  but  it  has  in- 
creased, under  equal  rates,  and  in  view  of  the 
fact  that  they  now  handle  most  of  the  traffic  it 
is  evident  that  less  rates  for  carload  quantities 
must  result  in  giving  them  a practical  monop- 
oly, and  that  any  difference  in  rates  will  be  a 
difference  “ so  wide  as  to  destroy  the  competi- 
tion between  large  and  small  dealers.” 

To  avoid  any  misunderstanding  it  may  be 
said  here  that  the  Commission  is  aware  of  and 
has  in  former  utterances  called  attention  to  the 
manifest  tendency  towards  the  establishment 
of  carload  rates.  Tariffs  filed  in  this  office 
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show  a constant  tendency  to  include  more  and 
more  articles  in  a carload  classification.  If,  at 
some  future  time,  the  carriers  engaged  in  car- 
rying butter,  eggs,  poultry  and  similar  articles, 
should  agree  upon  and  establish  carload  and 
less  than  carload  rates  for  such  articles,  reason- 
able in  themselves,  and  maintaining  a true  re- 
lation between  the  two  rates,  giving  no  undue 
advantage  to  one  kind  of  shippers  over  an- 
other, the  Commission  would  probably  decline 
to  interfere. 

The  Commission  believes  that  the  law  to 
regulate  commerce  was  intended  to  secure  to 
persons  needing  transportation  service  the 
nearest  possible  approximation  to  equal  treat- 
ment, and  that  where  there  exists  in  the  cost 
or  conditions  of  the  service  sufficient  reason 
therefor,  the  carriers  may  rightfully  establish 
and  maintain  carload  and  less  than  carload 
rates,  but  where  the  carriers  themselves  make 
one  uniform  rate  per  hundred  pounds,  if  such 
act  on  the  part  of  the  carrier  is  warranted  by 
the  conditions,  a nearer  approach  is  made  to 
perfect  equality  than  could  be  made  in  any 
other  way  and  the  Commission  should  inter- 
pose no  objection.  But  when  the  conditions 
of  the  service  are  so  marked  and  distinct  as  to 
bring  about  an  unjust  discrimination  or  a 
preference  by  the  maintenance  of  such  uniform 
rate,  then  there  would  be  a departure  from  the 
equality  of  treatment  which  seems  to  be  one 
of  the  principal  results  sought  for  by  the 
law. 

But  the  question  here  presented  has  neces- 
sarily been  considered  upon  the  evidence  as 
introduced  in  the  case,  and  upon  the  evidence 
before  us  the  complainant  has  failed  to  estab- 
lish his  right  to  the  relief  prayed  for. 

The  fact  seems  to  be  that  so  far  as  the  gath- 
ering of  eggs  is  concerned  there  is  competition 
between  the  large  dealers  and  the  railways  en- 
gaged in  gathering.  The  evidence  shows  that 
the  cost  to  the  complainant  of  gathering  eggs 
for  shipment  is  about  twenty  cents  per  100  lbs. 
The  nature  of  the  preparation  made  by  the 
railways  for  the  similar  service  on  their  part 
warrants  the  conclusion  that  the  cost  of  gath- 
ering to  them  is  probably  not  less  than  that 
amount,  and  it  seems  to  be  a cost  or  charge  in- 
cident to  the  nature  of  the  business,  and  may 
not  be  avoided  by  persons  engaging  therein, 
and  whether  incurred  by  railways  or  large 
dealers,  can  make  no  material  difference  to  the 
producer.  The  gathering  of  eggs  along  the 
line  of  railways  is  clearly  connected  with  and  a 
part  of  the  transportation  service,  and  it  does 
not  appear  that  any  benefit,  but  rather  an  in- 
jury would  result  to  the  small  dealers  and  pro- 
ducers by  the  order  asked  for  by  the  complain- 
ant and  that  it  would  have  a tendency  to 
concentrate  the  business  in  the  hands  of  large 
operators.  The  evidence  shows  that  at  the  pres- 
ent time  83  per  cent  of  the  business  is  controlled 
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by  these  large  shippers,  and  it  would  seem 
that  an  order  granted  as  prayed  for  by  complain- 
ant would  go  far  towards  concentrating  the 
whole  business  in  their  hands.  The  tendency 
of  the  times,  deplored  by  all,  is  the  concentra- 
tion of  the  transportation  business  of  the  country 
in  the  hands  of  a few  individuals  who  control 
large  amounts  of  business.  This  interferes 
with  competition,  and  works  an  injury  to 
many  who  are  almost  as  well  equipped  for  the 
business  as  those  who  in  the  end  succeed  by  a 
concentration  of  power  in  the  hands  of  a few 
to  rule  out  all  below  them.  It  is  common 
testimony  that  large  dealers  have  often,  by 
throwing  their  business  first  upon  one  railway 
and  then  upon  another,  forced  concessions 
which  are  secretly  made  ; and  being  made  to 
the  few  and  not  to  the  many,  they  are  less 
easily  detected,  and  work  great  injury  to  the 
general  public. 

It  is,  therefore,  the  order  of  the  Commission 
that  complainant’s  petition  shall  be  dismissed. 

Knapp,  Commissioner: 

I agree  with  Commissioner  McDill  that  the 
complaint  in  this  case  should  be  dismissed, 
but  prefer  to  state  in  my  own  way  the  general 
reasons  which  lead  me  to  that  conclusion. 

The  fundamental  issue  involved,  as  I view 
it,  is  independent  of  the  question  whether  the 
particular  carload  rate  complained  of  is  ex- 
cessive, and  presents  a much  broader  and  more 
important  inquiry.  Can  a violation  of  the  Act 
to  Regulate  Commerce,  under  any  circum- 
stances, be  predicated  upon  the  fact  that  an 
interstate  carrier  maintains  the  same  rate  per 
hundred  pounds  for  the  transportation  of  a 
given  article,  whether  shipments  are  made  by 
the  carload  or  in  smaller  quantities?  This 
question,  I am  convinced,  should  be  answered 
in  the  negative.  If  the  carload  rate  is  itself 
reasonable,  by  whatever  standard  it  may  be 
measured  or  tested,  no  legal  discrimination  re- 
sults, or  can  result,  from  fixing  the  same  basis 
of  compensation  for  the  carriage  of  smaller 
shipments.  Theoretically  at  least,  the  charges 
for  public  transportation  should  be  propor- 
tioned in  each  case  to  the  weight  of  the  com- 
modity carried,  that  being  at  once  the  most 
convenient  and  most  equitable  method  of  de- 
termining the  relative  value  of  the  carrier’s 
services  to  different  shippers  of  the  same  arti- 
cle. The  wholesale  and  retail  principle  has 
no  just  application  to  the  business  or  duty  of 
providing  the  facilities  of  public  conveyance. 
It  is  at  variance  with  the  spirit  and  purpose  of 
the  law  which  aims  to  secure  equality  of 
treatment  to  every  person.  That  purpose  is 
not  fully  accomplished  when  one  scale  of 
charges  is  adopted  for  shipments  of  large  vol- 
ume and  a higher  rate  imposed  for  smaller 
quantities,  even  though  all  large  shippers  pay 
the  same  and  all  small  shippers  are  charged 
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alike.  The  right  of  equal  transportation  is 
not  perfectly  secured  unless  the  same  rate  is 
granted  in  every  case  whether  the  shipment  be 
large  or  small. 

It  is  quite  true  that  in  Thvrber  v.  New  York 
Gent.  & H.  R.  R.  Go.,  2 Inters.  Com.  Rep. 
742,  3 I.  C.  C.  Rep.  473,  the  Commission  rec- 
ognized the  distinction  somewhat  commonly 
made  by  carriers  between  carload  and  less 
than  carload  rates,  and,  while  condemning  as 
too  great  the  differences  there  complained  of, 
virtually  conceded  the  general  right  to  main- 
1 tain  such  a distinction.  But  the  practice  of 
granting  the  lower  rate  on  carload  shipments 
had  grown  up  with  the  development  of  rail- 
road commerce  and  antedated  by  many  years 
the  regulating  Act  of  Congress.  It  was  a 
common  feature  of  tariff  construction,  and 
there  are  substantial  reasons  arising  out  of  the 
ordinary  methods  of  transportation  by  which 
the  policy  can  be  defended.  Moreover,  it  does 
not  appear  as  a rule  that  any  serious  injustice 
results  to  the  smaller  shippers,  or  that  the 
suitable  distribution  of  commercial  products 
is  impeded,  by  the  maintenance  of  carload 
and  less  than  carload  rates  on  the  same  com- 
modity. Unless  the  cfisparity  between  the  two 
rates  is  unreasonable,  which  is  another  ques- 
tian,  the  fact  that  such  a distinction  is  made 
will  not  ordinarily  prove  of  much  practical 
importance.  In  a great  measure  the  business 
of  the  country  is  adjusted  to  this  method  of 
rate  making,  and  its  continuance  is  not  likely 
to  be  injurious  to  public  or  private  interests. 
In  administering  this  remedial  statute  it  is 
obviously  unwise  to  interfere  with  established 
usages,  unless  they  plainly  offend  its  provis- 
ions and  in  a substantial  degree  abridge  the 
rights  which  it  was  designed  to  protect.  To 
attempt  the  enforcement  of  absolute  uniform- 
ity by  condemning  the  prevalent  custom  of 
granting  lower  rates  on  carload  shipments 
would,  under  present  conditions,  be  both  in- 
judicious in  effort  and  impracticable  in  execu- 
tion ; nor  does  the  chief  purpose  of  the  Act  re- 
quire such  a general  departure  from  existing 
practices. 

But  it  does  not  follow  that  the  adoption  of  a 
uniform  rule,  by  which  the  same  measure  of 
compensation  is  applied  whether  the  shipment 
be  large  or  small,  can  sustain  a complaint  of 
unjust  discrimination  against  the  carrier  whose 
charges  are  thus  regulated.  There  is  a wide 
margin  between  refusing  to  condemn  an  es- 
tablished and  prevalent  custom,  and  compel- 
ling its  literal  observance  in  a particular 
instance.  It  is  one  thing  to  concede  the  right 
to  make  a carload  and  a less  than  carload 
rate,  it  is  quite  another  thing  to  require  it. 
The  single  rate  is  not  unlawful  because  differ- 
ing rates  would  ordinarily  be  permitted.  Even 
if  the  distinction  here  considered  was  the  gen- 
eral practice  in  all  parts  of  the  country,  which 
4 Inter  S. 


is  very  far  from  being  the  case,  I do  not  see 
how  a uniform  rate,  though  applied  by  but  one 
carrier  to  a single  commodity  only,  could  oper- 
ate as  an  illegal  discrimination  within  the 
meaning  and  intent  of  the  statute. 

When  it  is  conceded  that  a given  carload 
rate  can  be  criticised  for  no  other  reason  than 
that  the  same  rate  is  accepted  for  smaller  ship- 
ments, that  carload  rate,  I contend,  is  reason- 
able both  in  fact  and  in  law,  and  the  circum- 
stance that  the  lesser  quantity  is  carried  at  the 
same  rate  per  hundred  pounds  affords  no  just 
ground  of  complaint  by  the  carload  shipper. 
How  can  the  law  be  violated  if  the  rate  is  rea- 
sonable and  all  shippers  are  treated  alike? 
Long  continued  custom  and  the  methods  of 
transportation  in  actual  use  may  justify  in 
most  cases  a lower  rate  for  carload  shipments 
than  for  smaller  quantities,  but  wThen  a car- 
rier sees  fit  to  apply  the  same  rule  for  fixing 
its  compensation  whether  it  carries  a train  load 
or  a ton,  what  right  of  the  larger  shipper  is  in- 
fringed, and  upon  what  principle  can  the  ac- 
tion of  the  carrier  be  condemned? 

Under  ordinary  conditions,  of  course,  the 
larger  the  shipment  the  greater  the  profit  per 
hundred  pounds  to  the  carrier.  The  carload 
undoubtedly  pays  better  in  proportion  to  the 
weight  transported  than  the  smaller  quantity, 
when  the  same  rate  is  applied  to  both.  More 
than  this,  the  work  of  loading  and  unloading 
is  mainly  done  by  the  carrier  when  merchandise 
is  shipped  in  small  quantities,  while  in  the 
case  of  carload  shipments  the  loading  is  usu- 
ally done  by  the  consignor  and  the  unloading 
by  the  consignee.  The  carrier  can  afford  to 
take  the  greater  shipment  for  a smaller  rate  of 
compensation.  This  is  partly  because  the  large 
shipper,  for  his  own  convenience  or  advantage 
performs  part  of  the  service  which  it  is  the 
carrier’s  duty  to  perform,  and  partly  because 
the  greater  tonnage  can  be  hauled  and  deliv- 
ered at  proportionally  less  expense.  But  the 
pecuniary  advantage  of  the  carrier  is  by  no 
means  the  controlling  consideration  in  deter- 
mining the  just  relation  of  rates.  The  general 
public  right  to  equal  transportation  must  be 
recognized,  and  that  right  may  be  seriously  in- 
vaded if  charges  are  graduated  according  to 
the  volume  of  business.  Some  of  the  largest 
shippers  not  only  do  their  own  loading  and  un- 
loading, but  also  provide  their  own  cars,  side 
tracks,  warehouses  and  other  facilities  for  the 
easy  and  economical  delivery  to  the  carrier  of 
their  immense  shipments,  and  thus  make  their 
patronage  peculiarly  desirable.  Much  the 
same  argument  which  justifies  a reduced  rate 
to  carload  shippers  would  justify  a still  lower 
rate  when  shipments  are  made,  as  frequently 
happens,  by  the  train  load.  But  no  reduction 
from  carload  rates  in  favor  of  train  load  ship- 
pers would  be  sanctioned  by  the  Commission 
or  permitted  by  the  law  making  authority. 
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Such  a concession  would  concentrate  the  com- 
merce of  the  country  in  the  hands  of  a few 
great  capitalists,  and  would  be  an  obvious  and 
intolerable  encroachment  upon  the  rights  of 
the  vast  majority  of  shippers.  If  the  system 
of  lower  rates  for  carload  quantities  had  not 
been  in  vogue  when  government  regulation 
was  first  undertaken,  if  the  general  practice 
prior  to  that  time  had  been  to  charge  in  all 
cases  by  the  hundred  pounds,  I apprehend  that 
permission  to  establish  a lower  carload  rate, 
on  the  ground  that  the  railroads  could  afford 
to  grant  it,  would  have  been  unhesitatingly 
denied,  and  that  a complaint  of  unjust  discrim- 
ination, because  the  same  rate  was  given  to  all, 
would  have  been  summarily  dismissed.  The 
equitable  basis  of  transportation  charges  is  the 
weight  of  the  shipment;  the  just  rate  of  the 
carrier’s  compensation  should  not  be  affected, 
as  between  different^  shippers,  by  the  volume 
of  their  business. 

I assume  that  the  carload  rate  under  con- 
sideration is  not  shown  to  be  unreasonable  for 
carload  shipments,  and  that  conclusion  ap- 
pears to  be  required  by  the  investigation  made. 
So  far  as  the  complaint  is  based  upon  the  the- 
ory that  smaller  shipments  should  be  subjected 
to  higher  charges,  and  that  seems  to  be  the 
main  contention,  no  case  for  relief  is  estab- 
lished, and  on  that  theory  the  proceeding 
should  be  dismissed.  Such  a decision,  how- 
ever, should  not  preclude  the  Commission  from 
entertaining  another  complaint  against  the 
rate  in  question,  based  on  other  grounds  and 
measured  by  other  standards. 

Commissioner  Morrison,  dissenting: 

The  complainant  inj  this  proceeding  insists 


upon  the  right  to  a lower  rate  on  the  hundred 
pounds  of  eggs  shipped  in  full  carloads  than 
is  paid  on  the  hundred  pounds  carried  in  small 
quantities  from  Washington  Court  House, 
Ohio,  to  New  York  City.  Many  roads  now 
concede  this  right  in  territory  west  of  Chi- 
cago. 

The  practice  of  carrying  the  great  mass  of 
products  at  lower  rates  when  shipped  in  car- 
loads than  in  less  than  carloads  was  when  the 
Act  to  Regulate  Commerce  was  passed  and  still 
is  in  very  general  use,  and  the  legality  of  this 
practice  has  been  justified  and  upheld  by  this 
Commission  under  said  Act.  It  has  been  so 
justified  and  upheld  because,  among  other  rea- 
sons, the  shipper  loads  and  the  receiver  or  con- 
signee unloads  carload  shipments,  while  the 
carrier  loads  and  unloads  articles  shipped  in 
small  quantities.  Carloads  require  but  one 
billing  and  one  delivery;  less  than  carloads 
necessitate  the  making  of  many  bills  and  as 
many  separate  deliveries.  In  receiving,  trans- 
porting and  delivering  goods  by  the  carload 
carriers  are  relieved  from  a considerable  part 
of  the  labor  and  expense  necessarily  done  and 
incurred  by  them  when  articles  are  shipped  in 
small  parcels  or  quantities.  So  long  as  such 
general  practice  prevails  I see  no  good  reason 
why  eggs  should  be  made  an  exception.  The 
reasons  upon  which  lower  rates  on  goods  in 
carloads  are  based  are  as  applicable  to  eggs 
as  they  are  to  other  articles,  and  the  shippers 
of  eggs  in  carloads  should  have  the  same  equal 
treatment  as  shippers  of  other  products  who 
are  accorded  lower  rates  on  carload  shipments 
than  are  given  to  shippers  of  the  same  prod 
ucts  in  less  than  carloads. 


NORTH  CAROLINA  SUPREME  COURT. 


ATLANTIC  EXPRESS  CO.,  Appt., 

v. 

WILMINGTON  & WELDON  R.  CO.  et  al. 
( N.  C ) 


1.  Investing  a railroad  commission  with  authority 
to  make  just  and  reasonable  rules  and  regulations 
to  prevent  excessive  charges  and  unjust  discrimi- 
nations and  preferences  by  carriers,  the  reasona- 
bleness and  legality  of  which  isreviewable  by  the 


Note.— The  conflict  of  decisions  on  the  question 
of  a railroad  company’s  obligation  to  give  equal 
facilities  for  transportation  to  express  companies 
makes  any  new  decision  on  that  question  impor- 
tant. The  North  Carolina  court  adopts  the  decis- 
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courts,  is  not  unconstitutional  as  a delegation  of 
legislative  power. 

2.  Authority  is  given  to  the  railroad  commission 
to  hear  and  determine  complaints  of  unjust  dis- 
criminations and  preferences  under  the  North 


ion  of  the  Supreme  Court  of  the  United  States  in 
Memphis  & L.  R.  R.  Co.  v-  Southern  Exp.  Co.  117  TJ. 
S.  1,  29  L.  ed.  791. 

But  the  great  weight  of  that  decision  is  lessened 
by  the  fact  that  it  was  made  against  the  dissent  of 
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Carolina  Railroad  Commission  Act  which  express-  | 
ly  provides  that  if  a railroad  company  is  guilty  of 
a violation  of  the  rules  of  the  commission  and  af- 
ter due  notice  of  such  violation  does  not  make 
full  recompense  for  the  wrong  or  injury  done, 
it  shall  incur  a penalty,  and  also  constitutes  such 
commission  a court  of  record. 

3.  The  details  of  practice  and  pleading  may 
be  supplied  by  a railroad  commission  which 
is  constituted  a court  of  record  under  the  in- 
herent power  of  every  court  of  record  to  make 
such  rules  not  inconsistent  with  the  law  as  are 
necessary  to  the  exercise  of  the  powers  conferred 
upon  it. 


| 4.  A statute  making  it  unlawful  for  any  common 
I carrier  to  give  undue  or  unreasonable  preference 
to  any  person,  company,  firm,  corporation  or  lo- 
cality does  not  require  equal  facilities  to  be  given 
to  express  companies  for  carrying  on  business 
over  a railroad  unless  it  holds  itself  out  as  a com- 
%non  carrier  of  such  companies. 

5.  A railroad  company  is  not  under  obligation  to 
furnish  an  express  company  with  facilities  for 
doing  an  express  business  upon  its  road  such  as 
it  provides  for  itself  or  some  other  express  com- 
pany, unless  it  holds  itself  out  as  a common  car- 
rier of  express  companies. 


Decided  December  13,  1892. 


APPEAL  by  complainant  from  a judgment 
of  the  Superior  Court  for  Wake  County 
dismissing  the  complaint  in  an  action  brought 
to  compel  defendants  to  afford  plaintiff  proper 
facilities  for  carrying  on  its  business.  Af- 
■fi/rmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  W.  Clark  and  Q.  H.  Guion 

for  appellant. 

Messrs.  Haywood  & Haywood,  for  ap- 
pellees: 

The  law  applies  to  the  persons— the  public 
— for  whom  transportation  services  are  rend- 
■ered,  and  not  to  the  instruments,  be  they  per- 
sons or  corporations,  through  or  by  which  the 
services  are  performed. 

Memphis  & L.  R.  R.  Go.  v.  Southern  Exp. 
Co.  117  U.  S.  1,  29  L.  ed.  791. 

Railroad  companies  are  not  required  to  fur- 
nish express  facilities  to  all  alike  who  demand 
them. 

Pfister  v.  Central  Pac.  R.  Co.  70  Cal.  169,  27 
Am.  & Eng.  R.  R.  Cas.  846.  See  also  Sargent 
v.  Boston  & L.  R.  Co.  115  Mass.  416;  Cambios 
v.  Philadelphia  & R.  R.  Co.  4 Brewst.  563; 
Jencks  v.  Coleman,  2 Sumn.  224;  New  Jersey 
Steam  Nav.  Co.  v.  Merchants  Bank,  47  U.  S.  6 
How.  844,  12  L.  ed.  465;  Barney  v.  Oyster  Bay 
Co.  67  N.  Y.  301;  The  D.  R.  Martin,  11  Blatchf. 
233. 

Express  companies  are  not  subject  to  provis- 
ions of  the  Interstate  Commerce  Act. 

United  States  y.  Morsman,  42  Fed.  Rep.  448; 
Re  Express  Companies,  1 Inters.  Com.  Rep.  677, 
32  Am.  & Eng.  R.  R.  Cas.  567. 

The  cases  relied  upon  to  establish  that  the  de- 
fendants can  be  compelled  to  extend  equal  facil- 
ities to  all  express  companies  applying  for  the 
same,  viz:  New  England  Exp.  Co.  v.  Maine 

two  justices,  and  was  contrary  not  only  to  the  de- 
cisions of  lower  Federal  courts  in  Wells,  Fargo  & 
Co.  v.  Oregon  R.  & Nav.  Co.  (Or.)  16  Am.  & Eng.  R. 
R.  Cas.  87,  8 Sawy.  600;  Dinsmore  v.  Louisville,  C.  & 
L.  K.  Co.  (Ky.)  2 Fed.  Rep.  465;  Southern  Exp.  Co. 
v.  Louisville  & N.  R.  Co.  (Tenn.)  4 Fed.  Rep.  481; 
Southern  Exp.  Co.  v.  Memphis  & L.  R.  Co.  (Ark.)  8 
Fed.  Rep.  799,  which  it  reversed  or  overruled,  but 
also  to  several  carefully  considered  decisions  of 
eminent  state  courts  in  McDuffee  v.  Portland  & R. 
R.  Co.  52  N.  H.  430,  13  Am.  Rep.  72;  Sandford  v. 
Catawissa,  W.  & E.  R.  Co.  24  Pa.  378,  64  Am.  Dec. 
667 ; New  England  Exp.  Co.  v.  Maine  Cent.  R.  Co. 
57  Me.  188, 2 Am.  Rep.  31. 

Since  the  question  is  not  one  on  which  the  decis- 
ion of  the  Supreme  Court  of  the  United  States  is 
binding  on  state  courts,  the  question  must  be  re- 
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Cent.  R.  Co.  57  Me.  188,  2 Am.  Rep.  31;  Buffalo 
East  Side  R.  Co.  v.  Buffalo  Street  R.  Co.  2 L.  R.  A. 
384,  111  N.  Y.  132;  People  v.  Hawley,  3 Mich. 
330;  Chicago,  B.  & Q.  R.  Co.  v.  Cutts,  94  U.  S. 
155,  24  L.  ed.  94, — are  not  applicable  to  this 
case. 

The  “Granger  Cases”  have  been  materially 
modified  by  subsequent  decisions  of  the  United 
States  Supreme  Court. 

See  Wabash,  St.  L.  & P.  R.  Co.  v.  Illinois, 
118  U.  S.  557,  30  L.  ed.  244;  Chicago,  M.  & St. 
P.  R.  Co.  v.  Minnesota,  134  U.  S.  418,  33  L. 
ed.  971;  Robbins  v.  Shelby  County  Tax.  Dist. 
120  U.  S.  489,  30  L.  ed.  694;  Philadelphia  & 
S.  Mail  S.  S.  Co.  v.  Pennsylvania,  122  U.  S. 
326,  30  L.  ed.  1200;  Asher  v.  Texas , 128  U.  S. 
129,  32  L.  ed.  368;  Bowman  v.  Chicago  & N. 
W.  R.  Co.  125  U.  S.  465,  31  L.  ed.  701;  Fargo 
v.  Stevens,  121  U.  S.  230,  30  L.  ed.  888;  Leloup 
v.  Mobile,  127  U.  S.  640,  32  L.  ed.  311;  Mc- 
Duffee v.  Portland  & R.  R.  Co.  52  N.  H.  430, 
13  Am.  Rep.  72;  Sandford  v.  Catawissa,  W.  & 
E.  R.  Co.  24  Pa.  378,  64  Am.  Dec.  667. 

The  legislature  has  no  power  to  pass  a law 
impairing  the  obligation  of  a contract  made 
between  the  defendants  and  the  Southern  Ex- 
press Company  before  the  passage  of  the  Rail- 
road Commission  Act. 

Sinking  Fund  Cases , 99  U.  S.  700,  25  L.  ed. 
496;  Tomlinson  v.  Jessup,  82  U.  S.  15  Wall. 
454,  21  L.  ed.  204;  Spring  Valley  Water  Works 
v.  Schottler,  110  U.  S.  347,  28  L.  ed.  173;  New 
Jersey  v.  Yard,  95  U.  S.  104,  24  L.  ed.  352; 
Holyoke  Water  Power  Co.  v.  Lyman,  82  U.  S. 
15  Wall.  500,  21  L.  ed.  133;  Stone  v.  Missis- 
sippi, 101  U.  S.  814,  25  L.  ed.  1079;  Chicago, 
B.  & Q.  R.  Co.  v.  Cutts,  94  U.  S.  155-161,  24 
L.  ed.  94,  95;  Dartmouth  College  Trustees  v. 
Woodward,  17  U.  S.  4 Wheat.  518,  4 L.  ed. 

garded  as  unsettled  except  in  those  few  jurisdic- 
tions in  which  it  has  already  been  decided. 

In  respect  to  the  necessity  of  a railroad  com- 
pany’s holding  itself  out  as  a common  carrier  of 
expressmen  in  order  to  make  it  liable  for  discrim- 
ination between  them,  it  is  expressly  held  in  Mc- 
Duffee v.  Portland  & R.  R.  Co.,  supra , that  it  does 
so  hold  itself  out  when  it  accepts  the  business  of 
one  express  company. 

For  note  on  the  general  subject  of  compulsory 
service  by  party  whose  business  it  is  to  serve  the 
public,  see  further,  Rushville  v.  Rushville  Nat. 
Gas  Co.  (Ind.)  15  L.  R.  A.  321. 

For  note  on  the  right  of  a carrier  at  common  law 
to  discriminate  between  its  patrons  generally,  see 
Louisville,  E.  & St.  L.  Consol.  R.  Co.  v.  Wilson  (Ind.) 
18  L.  R.  A.  105. 
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629;  1 Morawetz,  Priv.  Corp.  §§  1-8;  Siebert 
v.  United  States , 122  U.  S.  284,  30  L.  ed.  1161; 
U.  S.  Const,  art.  1,  § 10;  Ang.  & A.  Priv. 
Corp.  § 767;  Edwards  v.  Kearzey,  96  U.  S. 
595,  24  L.  ed.  793. 

To  destroy  the  ability  of  a party  to  perform 
his  contract,  is  to  impair  its  obligation  within 
the  meaning  of  the  Constitution. 

Pumpelly  v.  Green  Bay  & M.  Canal  Co.  80 
U.  S.  13  Wall.  166,  20  L.  ed.  557;  St.  Tam- 
many W.  W.  Co.  v.  New  Orleans  W.  W.  Co.  120 
U.  S.  64,  30  L.  ed.  563;  Shields  v.  Ohio , 95  U. 
S.  319,  24  L.  ed.  357;  Sinking  Fund  Cases,  99 
U.  S.  700,  721,  740,  742,  748,  749,  757,  758,  25 
L.  ed.  496,  502,  509,  510,  512,  515;  New  Or- 
leans Gas  Light  Co.  v.  Louisiana  L.  & H.  P.  & 
Mfg.  Co.  115  U.  S.  650,  660,  672,  674,  29  L.  ed. 
516,  520,  524,  525;  Louisville  Gas  Co.  v.  Citizens 
Gas  Light  Co.  115  U.  S.  683,  29  L.ed.  510;  Mora- 
wetz, Priv.  Corp.  §$  473,  474,  478. 

The  reservation  of  legislative  control  over 
the  corporate  power  of  the  defendant  acts  only 
upon  the  relations  between  the  state  and  cor- 
poration, and  not  upon  what  is  done  between 
the  corporation  and  those  with  whom  it  deals. 

New  Orleans  Gas  Light  Co.  v.  Louisiana  L. 
&H.P.&  Mfg.  Co.  supra;  Railroad  Commission 
Cases , 116  U.  S.  307-329,  29  L.  ed.  636-643; 
Tomlinson  v.  Jessup,  82  U.  S.  15  Wall.  459,  21 
L.  ed'  204;  Sinkinq  Fund  Cases,  99  U.  S.  721, 
759,  25  L.  ed.  501,  515;  Miller  v.  State,  82  U. 
S.  15  Wall.  499,  21  L.  ed.  104;  Chicago  v. 
Sheldon,  76  U.  S.  9 Wall.  50-55,  19  L.  ed.  594, 
597. 

Mr.  F.  H.  Busbee  also  for  appellees. 

Shepherd,  Ch.  J.,  delivered  the  opinion 
of  the  court : 

Although  we  are  of  the  opinion,  for  the 
reasons  hereinafter  stated,  that  the  particular 
relief  asked  for  in  this  proceeding  is  not 
authorized  by  the  provisions  of  what  is 
known  as  the*  “Railroad  Commission  Act,” 
still  we  do  not  feel  at  liberty  to  ignore  the 
important  question  of  jurisdiction  suggested 
in  the  answers  of  the  defendants  and  the  ar- 
guments of  counsel.  The  question  is  a seri- 
ous one,  and  involves  in  a great  measure 
the  efficiency  of  the  legislation  designed  for 
the  “supervision”  of  railroad  companies  and 
other  common  carriers  in  respect  to  the  fix- 
ing of  reasonable  freight  and  passenger  tar- 
iffs, the  prevention  of  unjust  discrimina- 
tions and  preferences,  and  the  regulation  of 
other  matters  pertaining  to  transportation 
within  the  state,  in  which  the  public  is 
deeply  interested.  That  the  legislature  has 
the  authority  to  provide  reasonable  rules  and 
regulations  for  the  effectuating  of  such  pur- 
poses is  too  well  settled  to  admit  of  discus- 
sion ( Durham  & N R.  Co.  v.  Richmond  & 
D.  R.  Co.  104  N.  C.  673 ; Chicago,  B.  & Q. 

R.  Co.  v.  Iowa,  94  U.  S.  155,  24  L.  ed.  94 ; 
Dubuque  & R.  C.  R.  Co.  v.  Richmond,  86  U. 

S.  19  Wall.  584,  22  L.  ed.  173 ;)  and  it  is 
equally  well  settled  that,  in  delegating  such 
authority  to  a commission,  it  does  not  tran- 
scend its  constitutional  powers.  Stone  v. 
Farmers  Loan  & Trust  Co.  116  U.  S.  307,  29 
L.  ed.  636 ; 19  Am.  & Eng.  Enc.  Law,  686, 
and  the  numerous  authorities  cited  in  the 
notes. 

“ The  difference  between  the  power  to  pass 
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a law  and  the  power  to  adopt  rules  and  reg- 
ulations to  carry  into  effect  a law  already 
passed  is  apparent  and  great ; and  this  we 
understand  to  be  the  distinction  recognized 
strikingly  by  all  the  courts  as  the  true  rule 
in  determining  whether  or  not,  in  such  cases, 
a legislative  power  is  granted.  The  former 
would  be  unconstitutional,  whilst  the  latter 
would  not.”  Georgia  R.  & Bkg.  Co.  v. 
Smith,  70  Ga.  694,  9 Am.  & Eng.  R.  R.  Cas. 
385.  A careful  scrutiny  of  the  act  of  as- 
sembly constituting  a “railroad  commission” 
(Acts  1891,  chap.  320)  fails  to  disclose  a 
purpose  to  confer  upon  that  body  anything 
in  the  nature  of  legislative  power.  The  act, 
among  other  things,  denounces  excessive 
charges,  unjust  discriminations  and  prefer- 
ences, as  unlawful,  and  invests  the  commis- 
sion with  authority  to  “make  such  just  and 
reasonable  rules  and  regulations  as  may  be 
necessary  for  preventing”  the  same ; the  rea- 
sonableness and  legality  of  such  rules  and 
regulations  being  reviewable  by  the  courts. 
This  power,  as  we  have  just  seen,  may  be 
delegated  to  a commission,  and  any  objection 
on  that  ground  is  therefore  untenable. 

It  is  insisted,  however,  that  the  commission 
has  no  jurisdiction  to  entertain  and  pass  upon 
complaints  made  in  respect  to  the  violation 
of  the  provisions  of  section  4,  and  perhaps 
other  sections,  of  the  said  act.  That  section 
declares  that  all  unjust  discriminations  and 
preferences  shall  be  unlawful,  and  it  is  urged 
that  the  only  remedy  provided  against  its 
infraction  is  by  indictment,  to  be  prosecuted 
in  a court  of  competent  jurisdiction.  It  is 
very  plain  to  us  that  the  contention  is  with- 
out foundation,  as  in  section  5 the  authority 
of  the  commission  to  make  rules  and  regula- 
tions for  the  prevention  of  these  very  acts  is 
expressly  conferred..  The  subjects  embraced 
in  section  4 are  perhaps  the  most  important 
that  are  confided  to  the  regulation  of  the 
commission ; and,  without  reference  to  the 
plain  language  of  the  act,  it  is  hardly  to  be 
supposed  that  the  legislature  intended  to 
insert  therein  a merely  penal  provision,  en- 
tirely independent  of  and  unconnected  wTith 
the  duties  imposed  upon  that  body.  Neither 
is  there  any  force  in  the  argument  that  the 
legislature  cannot  confer  judicial  powers 
upon  the  commission,  as  the  constitution 
(art.  4,  § 2)  expressly  authorizes  the  estab- 
lishment of  such  courts  inferior  to  the  su- 
preme court  as  the  legislature  may  deem 
proper ; and  -it  is  to  be  observed  that  the 
commission  has  been  “created  and  constituted 
a court  of  record,”  with  all  the  “powers  and 
jurisdiction  of  a court  of  general  jurisdic- 
tion as  to  all  subjects  embraced  in  the  act 
creating”  the  same.  Acts  1891,  chap.  498. 
Whether  a court  having  no  power  to  enforce 
its  judgments  fulfills  the  definition  of  a 
court  of  record  and  of  general  jurisdiction  is 
unnecessary  to  be  considered.  It  is  sufficient 
to  say  that  the  legislature  has  the  authority 
to  establish  courts  inferior  to  the  supreme 
court,  and  to  “allot  and  distribute”  its  juris- 
diction “as  it  may  deem  proper.”  Const, 
art.  4,  § 12.  The  question,  then,  is  simply 
whether  the  power  to  hear  and  determine 
complaints  of  this  character  has  been  con- 
ferred, and  this  is  easily  solved  by  a perusal 
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of  section  10  of  the  said  act,  which  is  as 
follows:  “That  if  any  railroad  company 

doing  business  in  this  state,  by  its  agent  or 
employes,  shall  be  guilty  of  a violation  of 
the  rules  and  regulations  provided  and  pre- 
scribed by  said  commissioners,  and  if,  after 
due  notice  of  such  violation,  given  to  the 
principal  officer  thereof,  . . . ample  and 

full  recompense  for  the  wrong  or  injury  done 
thereby  to  any  person  or  corporation,  as  may 
be  directed  by  said  commissioners,  shall  not 
be  made  within  thirty  days  from  the  time 
of  such  notice,  such  company  shall  incur  a 
penalty  for  each  offense  of  not  less  than  fifty 
dollars  nor  more  than  five  thousand  dollars, 
to  be  fixed  by  the  judge  of  the  court  in 
which  such  action  shall  be  tried..  An  action 
for  the  recovery  of  such  penalties  shall  lie 
in  any  county  of  the  state  where  such  viola- 
tion has  occurred  or  wrong  has  been  perpe- 
trated, and  shall  be  in  the  name  of  the  state 
of  North  Carolina.  The  commissioners  shall 
institute  such  action  through  the  attorney- 
general  or  solicitor  of  the  judicial  district 
in  which  the  violation  has  occurred,  ” etc. 

It  must  be  noted  that  the  present  proceed- 
ing is  not  an  action  instituted  by  the  com- 
missioners for  the  enforcement  of  penalties 
nor  is  it,  as  suggested,  an  ordinary  civil  ac- 
tion for  the  recovery  of  damages,  as  is  pro- 
vided in  section  11  of  the  act.  It  is  brought 
for  the  purpose  of  seeking  “ample  and  full 
recompense”  for  the  alleged  “ wrong  and  in- 
jury” done  the  complainant.  The  act  looks 
beyond  the  mere  infliction  of  a penalty  for 
the  violation  of  a rule  or  regulation,  and 
evidently  provides  for  specific  redress  in  the 
premises.  This  redress  is  to  be  “directed 
by  said  commissioners”  upon  due  notice  to 
the  party  complained  of  ; and  it  is  difficult 
to  understand  how  the  proper  measure  of 
relief  can  be  ascertained  except  by  the  exam- 
ination of  testimony.  The  necessary  conclu- 
sion, therefore,  must  be  that  the  commission 
has  the  authority  to  hear  and  determine  all 
matters  that  are  embraced  within  that  part 
of  the  said  section  to  which  we  have  referred. 

No  summons  was  issued  in  the  present 
proceeding,  as  in  civil  actions,  but,  upon  a 
complaint  being  filed,  the  defendants  were 
notified  to  “satisfy  the  complaint  or  answer 
the  same”  within  thirty  days.  After  hearing 
the  testimony,  the  commission  declared,  in 
effect,  that  the  rule  and  regulation  made  pur- 
suant to  the  law  had  been  violated,  and  that 
“ample  and  full  recompense”  should  be  made 
by  providing  the  complainant  with  the  facili- 
ties mentioned  in  the  order.  It  is  insisted 
that,  as  no  procedure  is  provided,  the  com- 
mission has  no  authority  to  make  an  order 
of  this  character.  It  is  true  that  no  partic- 
ular rules  of  practice  are  prescribed ; but 
the  power  to  hear  and  determine,  upon  no- 
tice, is,  as  we  have  seen,  expressly  given, 
and  all  necessary  means  are  provided  for  the 
conducting  of  any  inquiry  which  it  is  the 
duty  of  the  commission  to  make.  Provision 
is  made  for  the  service  of  notices  the  at- 
tendance of  witnesses,  and  the  punishment 
of  contempts ; and  the  rules  of  evidence  are 
declared  to  be  the  same  as  in  civil  actions. 
It  is  also  provided  that  there  may  be  an  ap- 
peal, “as  in  other  cases  of  appeal,”  from 
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“all  decisions  or  determinations  arising  un- 
der the  operation  or  enforcement”  of  the 
act.  We  cannot  hold  that,  with  all  of  these 
facilities  provided  by  law,  a power  expressly 
granted  to  hear  and  determine  is  to  be  denied 
because  the  particular  form  of  the  complaint, 
or  the  manner  in  which  the  proceeding  is  to 
be  entitled,  or  some  other  immaterial  mat- 
ter of  detail,  is  not  particularly  prescribed. 
Besides,  such  details  may  well  be  supplied 
by  the  commission  under  the  inherent  power 
of  every  court  of  record  to  make  such  rules, 
not  inconsistent  with  the  law,  as  are  neces- 
sary to  the  exercise  of  the  powers  conferred 
upon  them.  4 Am.  & Eng.  Enc.  Law, 
450,  and  the  cases  cited.  It  must  be  ad- 
mitted, however,  that  in  many  respects  the 
act  is  singularly  obscure  and  confused.  It 
bears  the  impress  of  hasty  legislation,  and 
seems  to  be  composed  of  parts  of  other  acts 
of  a similar  character,  united  with  but  little 
regard  to  order  or  perspicuity.  Its  amend- 
ment, in  many  particulars,  may  well  be  con- 
sidered by  the  lawmakers.  Among  its  defects 
we  find  the  strange  omission  of  any  provis- 
ion in  section  10  as  to  the  effect  to  be  given 
to  the  determination  of  the  commissioners  in 
an  action  brought  in  the  superior  court  for 
the  enforcement  of  the  penalties  prescribed. 
Whether,  in  the  absence  of  an  appeal,  such 
a determination  is  conclusive,  or  whether  it 
simply  amounts  to  a prima  facie  case,  are 
questions  left  in  very  great  doubt.  This, 
however,  cannot  affect  the  right  to  hear  and 
determine  what  recompense  shall  be  made 
to  an  injured  party.  The  power  is  expressly 
conferred,  and  it  is  the  duty  of  the  commis- 
sion, in  all  proper  cases,  to  exercise  it.  The 
effect  of  such  a determination,  when  brought 
before  the  courts,  is  quite  another  thing. 
We  are  therefore  of  the  opinion  that  the 
commission  has  ample  authority  to  entertain 
and  pass  upon  complaints  for  a violation 
of  any  rule  or  regulation  respecting  the  mat- 
ters embraced  within  section  4 of  the  said 
act. 

Having  disposed  of  the  question  of  juris- 
diction, we  will  now  inquire  whether  the 
present  complainant  is  entitled  to  the  par- 
ticular relief  which  it  seeks  in  this  proceed- 
ing. It  must  be  borne  in  mind,  in  consider- 
ing this  case,  that  there  is  no  complaint  that 
the  demands  of  the  public — that  is,  the  de- 
mands of  persons  who  desire  to  ship  ex- 
press freight — are  not  fully  met  and  sup- 
plied. The  controversy  is  solely  between 
the  respective  corporations,  and  the  real 
question  is  not  whether  the  defendant  rail- 
road companies  are  authorized  to  do  an  ex- 
press business  for  themselves,  nor  whether 
they  must  carry  express  matter  for  the  pub- 
lic on  their  passenger  trains,  in  the  im- 
mediate charge  of  some  person  specially  ap- 
pointed for  that  purpose,  nor  whether  they 
shall  carry  express  freglit  for  the  complain- 
ant company  as  they  carry  like  freight  for 
the  general  public,  but  whether  it  is  their 
duty  to  furnish  the  complainant  with  facil- 
ities for  doing  an  express  business  upon 
their  roads,  the  same  in  all  respects  as  those 
they  provide  for  themselves  or  afford  to  any 
other  express  company.  That  this  is  a prop- 
er statement  of  the  question  is  apparent  from 
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the  application  of  the  complainant  and  the 
findings  of  the  commission.  It  distinctly 
appears  that  the  complainant  made  no  act- 
ual tender  of  any  article  of  freight  to  be 
transported  by  the  defendants,  but  that  it 
demanded  “rates  and  facilities  for  conduct- 
ing an  express  business  over  their  roads  in 
this  state,”  and  that  each  of  the  defendants 
“should  furnish  it  with  a car  or  carriage 
over  its  respective  lines,  and  rates  of  trans- 
portation, as  well  within  as  without  the 
limits  of  the  state,  for  shipment  of  goods 
within  the  scope  of  its  organization.”  It  is 
not  insisted  that  the  defendants  have  ever 
held  themselves  out  as  common  carriers  of 
express  companies,  “that  is  to  say,  as  com- 
mon carriers  of  common  carriers”  ( Express 
Cases,  117  U.  S.  1,  29  L.  ed.  791)  and  the 
■chief  point  to  be  determined  is  whether,  in 
the  absence  of  such  a usage,  the  law  im- 
poses a duty  of  that  character  upon  them. 
It  is  contended  that  such  a duty  is  imposed 
by  the  following  provision  of  section  4 of 
the  act  constituting  the  commission  : “ That 

it  shall  be  lawful  for  any  common  carrier, 
subject  to  the  provisions  of  this  act,  to 
make  or  give  any  undue  or  unreasonable 
preference  or  advantage  to  any  particular 
person,  company,  firm,  corporation,  or  local- 
ity, or  any  particular  description  of  traffic, 
in  any  respect  whatsoever,  or  to  subject  any 
particular  person,  company,  firm,  corpora- 
tion, or  locality,  or  any  particular  descrip- 
tion of  traffic,  to  any  undue  or  unreasonable 
prejudice  or  disadvantage,  in  any  respect 
whatsoever.”  We  are  of  the  opinion  thaf 
the  foregoing  provision  does  not  change  or 
•enlarge  the  common  law  duty  which  the  de- 
fendants owe  the  complainant.  That  con- 
stitutional provisions  in  almost  the  same 
language  have  been  construed  as  but  de- 
claratory of  the  common  law  is  shown  by 
various  authorities.  The  constitution  of 
Colorado  declares  “that  all  individuals,  as- 
sociations, etc.,  shall  have  equal  rights  to 
have  persons  and  property  transported  over 
any  railroad  in  this  state,  and  no  undue  or 
unreasonable  discrimination  shall  be  made 
in  charges  or  facilities  for  transportation  of 
freight  or  passengers  within  the  state.  ” The 
constitution  of  Kansas  provides  “that  no 
discrimination  in  charges  or  facilities  in 
transportation  shall  be  made  between  trans- 
portation companies  and  individuals,  and  no 
railroad  company  shall  make  any  discrimi- 
nation or  preference  in  furnishing  cars  or 
motive  power.”  The  constitution  of  Ar- 
kansas provides  “that  all  individuals  and 
corporations  shall  have  equal  rights  to  have 
persons  and  property  transported  over  rail- 
roads, . . . and  no  undue  or  unreason- 

able discrimination  shall  be  made  in  charges 
or  facilities  in  transportation.”  The  con- 
stitution of  Missouri  provides  “that  no 
discrimination  in  charges  or  facilities  in 
transportation  shall  be  made  between  trans- 
portation companies  and  individuals,  or  in 
favor  of  either,  by  abatement,  drawback,  or 
otherwise,  and  no  railroad  company  . 
shall  make  any  preference  in  furnishing  cars 
or  motive  power.”  In  speaking  of  these 
constitutional  provisions,  Waite,  Ch.  J., 
says  : “ These  provisions  impose  no  greater 
4 Inter  S. 


obligations  than  the  common  law  would 
have  imposed  without  them.”  Atchison,  T\ 
& S.  F.  B.  Co.  v.  Denver  & N.  0.  B.  Co. 
110  U.  S.  667,  28  L.  ed.  291.  This  high  au- 
thority settles  the  question  that  our  Railroad 
Commission  Act  does  not  extend  the  common- 
law  duty ; and  it  therefore  becomes  mate- 
rial to  inquire  whether,  at  common  law,  the 
defendants  owed  the  complainant  the  duty 
sought  to  be  imposed  in  this  proceeding. 
The  Supreme  Court  of  the  United  States,  in 
the  Express  Cases,  supra,  has  answered  the 
question.  It  declares  that  “ in  the  absence 
of  some  special  statute,  there  is  no  law 
which  requires  railroads  to  furnish  express 
facilities  to  all  express  companies  which 
may  demand  them.”  It  must  be  noted  that 
these  cases  came  from  the  states  of  Colorado, 
Kansas,  Arkansas,  and  Missouri ; and  it  is 
in  the  light  of  the  constitutional  provisions 
above  quoted  that  this  and  the  following 
language  of  the  chief  justice  is  used  : “The 
railroad  company  performs  its  whole  duty 
to  the  public  at  large,  and  to  each  individ- 
ual, when  it  affords  the  public  all  reasonable 
express  accommodations.  If  this  is  done, 
the  railroad  company  owes  no  duty  to  the 
public,  as  to  the  particular  agencies  it  shall 
select  for  that  purpose.  The  public  require 
the  carriage,  but  the  company  may  choose 
its  own  appropriate  means  of  carriage,  al- 
ways provided  they  are  such  as  to  insure 
reasonable  promptness  and  security.  . . . 

The  constitutions  and  the  laws  of  the  states 
in  which  the  roads  are  situated  place  the 
companies  that  own  and  operate  them  on  the 
footing  of  common  carriers,  but  there  is 
nothing  which,  in  positive  terms,  requires  a 
railroad  company  to  carry  all  the  express 
companies  in  the  way  that,  under  some  cir- 
cumstances, they  may  be  able,  without  in- 
convenience, to  carry  one  company.  . . . 

In  some  of  the  states,  statutes  have  been 
passed  which,  either  in  express  terms  or  by 
judicial  interpretation,  require  railroad  com- 
panies to  furnish  equal  facilities  to  all  ex- 
press companies  (as  in  Maine  and  New 
Hampshire)  . . . but  these  are  of  com- 

parative recent  origin,  and  thus  far  seem  not 
to  have  been  generally  adopted.” 

In  view  of  the  foregoing  authorities,  we 
are  of  the  opinion  that  so  much  of  the  order 
of  the  commission  as  determines  that  “ the  re- 
fusal of  the  defendants  to  grant  to  the  plain- 
tiff facilities  for  conducting  an  express  bus- 
iness was  a violation  of  the  terms  of  said 
act”  is  not  warranted  by  the  statute  uader 
consideration. 

The  judgment  of  the  commission,  how- 
ever, also  declares  that  the  defendants  have 
violated  rule  8 of  the  “ Regulations  Concern- 
ing Freight  Rates.”  The  rule  is  as  follows  : 
“ No  railroad  company  shall,  by  reason  of  any 
contract  with  any  express  or  other  company, 
decline  or  refuse  to  act  as  a common  carrier 
to  transport  any  articles  proper  for  transporta- 
tion by  the  train  for  which  it  is  offered.” 
W e are  unable  to  see  that,  in  view  of  the  facts 
found,  there  has  been  any  violation  of  this 
rule.  No  duty  is  imposed  by  the  rule  upon 
any  railroad  company,  but  it  merely  pro- 
hibits the  refusal  to  perform  a duty  by  reason 
of  any  contract  with  an  express  or  other  com- 
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pany.  We  have  seen  that  the  defendants  did  I 
mot  owe  any  duty  to  act  as  a “ common  carrier 
of  express  companies.”  Had  they  owed  such 
a duty,  we  are  very  sure  that  they  could  not 
have  avoided  its  performance  because  of  their 
having  made  an  exclusive  contract  with  the 
Southern  Express  Company.  We  do  not 
think,  however,  that  the  rule  applies  to  this 
case.  The  defendants  have  not  refused  to  act 
as  a common  carrier,  or  to  transport  any  arti- 
cle tendered  by  the  complainant.  They  have 
refused  to  afford  it  facilities  for  carrying  on 
an  express  business  upon  their  roads,  and  this 
we  have  seen  they  had  a right  to  do.  In  this 
refusal,  they  wTere  not  guilty  of  making  any 
discrimination  or  preference,  within  the  act 
-of  the  legislature.  As  we  have  seen,  the 
Supreme  Court  of  the  United  States  has  said 
that  they  are  under  no  obligation  to  carry 
another  company  ; and  the  mere  fact  that  they 
are  carrying  another  company  does  not 
amount  to  an  unjust  or  unreasonable  pref- 
erence. It  is  the  duty  of  the  defendants  to 
carry  express  matter,  but  they  may  carry  it 
themselves,  or  employ  competent  agencies  for 
that  purpose.  Express  Cases,  117  U.  S.  3,  29 
L.  ed.  791,  23  Am.  & Eng.  R.  Cas.  545, 
and  the  authorities  cited  in  the  notes.  The 
Supreme  Court  of  the  United  States,  in  de- 
ciding the  cases  just  referred  to,  stated  that 
“railroad  companies  are  by  law  carriers  of 
both  persons  and  property.  Passenger  trains 
have  from  the  beginning  been  provided  for 
the  transportation  primarily  of  passengers 
and  their  baggage.  This  must  be  done  with 
reasonable  promptness,  dispatch,  and  comfort 
to  the  passengers.  The  express  business  on 
passenger  trains  is  in  a degree  subordinate  to 
the  passenger  business  ; and  it  is  consequently 
the  duty  of  a railroad  company,  in  arranging 
for  the  express,  to  see  that  there  is  as  little 
interference  as  possible  with  the  wants  of  the 
passengers.  This  implies  a Special  under- 
standing and  agreement  as  to  the  amount  of 
car  space  that  will  be  afforded,  and  the  con-  * 


I dition  on  which  it  will  be  occupied.  The 
space  that  can  be  given  to  the  express  bus- 
iness on  a passenger  train  is  to  a certain  ex- 
tent limited.  ...  If  the  general  public 
were  complaining  that  the  railroad  companies 
refused  to  carry  express  matter  themselves  on 
their  passenger  trains,  or  to  allow  it  to  be 
carried  by  others,  different  questions  would 
be  presented.”  The  same  remark  is  appli- 
cable if  the  agencies  adopted  by  the  railroads 
(in  this  case  the  Southern  Express  Company) 
are  not  affording  the  public  sufficient  facili- 
ties. It  is  further  to  be  observed  that  the 
power  to  fix  rates  and  tariffs  for  such  agencies 
is  conferred  upon  the  commission  by  section 
13  of  the  act.  We  will  also  observe  that,  if 
the  defendants  had  held  themselves  out  as 
common  carriers  of  express  companies,  they 
would  have  been  guilty  in  this  case  of  dis- 
crimination or  the  giving  of  a preference, 
and  therefore  subject  to  the  regulation  of  the 
commission,  had  that  body  declared  such  dis- 
crimination or  preference,  under  the  circum- 
stances, to  have  been  “ unj  ust”  or  “ unreason- 
able. ” 

In  view  of  the  facts  found  by  the  commis- 
sion, and  of  the  high  authority  we  have  cited, 
we  are  of  the  opinion  that  the  defendants 
have  violated  no  duty  imposed  by  the  law. 
If  other  duties  are  to  be  imposed,  it  must  be 
by  further  legislation,  apd  not  by  the  courts. 
“To  what  extent  it  must  come,  if  it  comes  at 
all  from  Congress,  and  to  what  extent  it  may 
come  from  the  states,  are  questions  we  do  not 
now  undertake  to  decide ; but  that  it  must 
come,  when  it  does  come,  from  some  source 
of  legislative  power,  we  do  not  doubt.  The 
legislature  may  impose  a duty,  and,  when 
imposed,  it  will,  if  necessary,  be  enforced  by 
the  courts  ; but  unless  a duty  has  been  created, 
either  by  usage  or  by  contract  or  by  statute, 
the  court  cannot  be  called  upon  to  give  it  ef- 
fect.” Waite,  Ch.  J. , Express  Cases , supra. 

The  judgrnent  below  is  affirmed. 


KANSAS  SUPREME  COURT. 


STATE  of  Kansas 
v. 

WILLIAM  C.  PHIPPS  et  al.,  Appts. 

( Kan ) 


1.  The  word  “trade,”  as  defined  by  this  court  in 
the  case  of  Re  Pinkney,  47  Kan.  89,  does  not  mean 
interstate  commerce,  nor  was  such  a meaning 
within  the  contemplation  Of  the  court  at  the  time 
the  decision  was  rendered. 

*Headnotes  by  Simpson,  C. 


Note.— An  important  case  applying  an  “ Anti 
Trust  Law”  to  a combination  fixing  rates  of  in- 
surance in  which  corporations  of  other  states  are 
involved  is  above  reported.  The  claim  that  insur- 
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2.  The  business  of  insurance,  as  ordinarily  con- 
ducted in  this  state  by  insurance  companies 
organized  under  the  legislation  of  other  states, 
is  not  interstate  commerce. 

3.  Foreign  insurance  companies  doing  business  in 
this  state,  that  combine  to  control  and  increase 
the  rates  of  insurance  on  property  within  a city 


ance  by  such  companies  constitutes  interstate 
commerce  is,  in  view  of  prior  decisions,  interest- 
ing chiefly  by  reason  of  its  forcible  and  elaborate 
presentation  by  counsel.  On  the  general  subject 
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in  this  state,  violate  the  provision  of  chapter  257  of 
the  Laws  of  1889,being  “An  Act  to  Declare  Unlaw- 
ful Trusts  and  Combinations  in  Restraint  of  Trade 
and  Products,  and  to  Provide  Penalties  therefor;” 
and  their  local  agents  who  attempt  to,  and  do, 
enforce  such  combined  rates,  are  subject  to 
prosecution  under  the  provisions  of  said  act. 


4.  The  legislature  of  this  state  has  the  power  to 
prescribe  the  conditions  upon  which  an  insurance- 
company  organized  under  and  by  virtue  of  the 
laws  of  another  state  can  do  business  within  the 
limits  of  the  state  of  Kansas. 


Decided  January  7,  1893. 


APPEAL  by  defendants  from  a judgment  of 
the  District  Court  for  Labette  County  con- 
victing them  for  violating  chapter  257  of  the 
Laws  of  1889  prohibiting  unlawful  trusts  and 
combinations  in  restraint  of  trade.  Affirmed. 

The  facts  are  stated  in  the  commissioner’s 
opinion. 

Mr.  E.  F.  Ware,  for  appellants: 

The  Anti  Trust  Law  of  Kansas  was  passed 
in  1889,  chap.  257.  Its  title  is:  “An  Act  to 
Declare  Unlawful  Trusts  and  Combinations 
in  Restraint  of  Trade  and  Products,  and  to 
Provide  Penalties  therefor.” 

The  said  law,  when  read  parenthetically,  as 
pertains  to  insurance,  is  as  follows: 

Section  1.  “All  arrangements,  contracts, 
agreements,  trusts,  or  combinations  between 
persons  or  corporations  designed  or  which 
tend  to  control  the  cost  or  rate  of  insurance  are 
hereby  declared  to  be  against  public  policy, 
unlawful,  and  void.” 

Section  3.  “Any  person  who  shall  attempt 
to  carry  out  or  act  under  any  such  arrange- 
ment, contract,  agreement,  trust,  or  combina- 
tion, either  on  his  own  account  or  as  agent  of 
any  corporation,  or  in  any  capacity  whatever, 
shall  be  guilty  of  a misdemeanor.” 

The  constitution  of  the  state  of  Kansas  pro- 
vides, art.  2,  § 16:  “No  bill  shall  contain  more 
than  one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title.  ” 

The  supreme  court  of  Kansas  has  decided 
( Be  Pinkney , 47  Kan.  89),  that  the  said  act  of 
1889  was  constitutional  in  that  the  subject  of 
the  act  was  clearly  expressed  in  the  title. 
Therefore  insurance  is  trade. 

That  decision  finally  settled  the  status  of 
insurance  companies  in  Kansas. 

The  Federal  law  of  July,  1890,  concerning 
trusts,  when  read  parenthetically  as  regards 
the  case  at  bar,  is  as  follows  (26  U.  S.  Slat.  at 
L.  209): 

Section  1.  “Every  contract  or  conspiracy 
in  restraint  of  trade  among  the  several  states 
is  hereby  declared  to  be  illegal.”  Every  per- 
son, on  conviction  thereof,  shall  be  punished 
by  a fine  not  exceeding  $5,000. 

Section  2.  “Every  person  who  shall  com- 


of  combinations  to  prevent  competition  and  creat-  | 
ing  monopolies,  see  notes  to  Leslie  v.  Lorillard  (N. 
Y.)  1 L.  R.  A.  456 ; People  v.  North  River  Sugar 
Ref.  Co.  (N.  Y.)  2 L.  R.  A.  33;  Carroll  v.  Giles  <S. 
C.)  4 L.  R.  A.  154 ; Richardson  v.  Buhl  (Mich.)  6 L. 
R.  A.  457 ; Herreshoff  v.  Boutineau  (R.  I.)  8 L.  R.  A. 
469;  National  Ben.  Co.  v.  Union  Hospital  Co. 
(Minn.)  11  L.  R.  A.  437 ; Lovejoy  v.  Michels  (Mich.) 
13  L.  R.  A.  770. 

See  also,  on  the  same  subject,  Texas  Standard 
Cotton  Oil  Co.  v.  Adoue,  15  L.  R.  A.  598,  83  Tex.  650; 
Leonard  v.  Poole,  4 L.  R.  A.  728, 114  N.  Y.  371;  Peo- 
ple v.  N orth  River  Sugar  Ref.  Co.  9 L.  R.  A.  33, 121 
N.  Y.  582;  State  v.  Standard  Oil  Co.  (Ohio)  15  L.  R. 
A.  145 ; More  v.  Bennett,  15  L.  R.  A.  361, 140  111.  69. 

For  a decision  under  the  Act  of  Congress  similar 
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bine  to  monopolize  any  part  of  the  trade  among 
the  several  states  shall  be  guilty  of  a misde- 
meanor. ” 

Section  4.  “The  several  circuit  courts  of 
the  United  States  are  hereby  vested  with  juris- 
diction.” 

The  Federal  law  is  exclusive  of  the  state 
law;  the  state  law  is  inoperative,  and  the  de- 
fendants must  be  discharged. 

Walling  v.  Michigan , 116  U.  S.  456,  29  L. 
ed.  694. 

Commerce  is  intercourse,  and  the  term  “in- 
terstate commerce”  means  intercourse  between 
people  of  different  states. 

If  insurance  is  trade,  then  insurance  policies- 
and  insurance  agents  are  instruments  of  trade,, 
and  the  power  to  regulate  commerce  embraces 
all  the  instruments  by  which  trade  may  be 
carried  on. 

“It  extends  to  the  persons  who  conduct  it 
as  well  as  to  the  instruments  used.” 

Cooley  v.  Philadelphia,  53  U.  S.  12  How. 
299,  13  L.  ed.  996. 

Communication  by  telegraph  is  a part  of 
commerce. 

Western  U.  Teleg.  Co.  v.  Atlantic  & Pacific- 
States  Teleg.  Co.  5 Nev.  102;  Pensacola  Teleg. 
Co.  v.  Western  U.  Teleg.  Co.  2 Woods,  C.  C. 
643;  Pensacola  Teleg.  Co.  v.  Western  U.  Teleg. 
Co.  96  U.  S.  1,  24  L.  ed.  708;  Western  U.  Teleg. 
Co.  v.  Texas,  105  U.  S.  460,  26  L.  ed.  1067; 
Western  U.  Teleg.  Co.  v.  Pendleton , 122  U.  S. 
347,  30  L.  ed.  il87;  Patterman  v.  Western  U. 
Teleg.  Co.  127  U.  S.  411,  32  L.  ed.  229. 

If  the  recital  over  the  wire  of  an  unfortu- 
nate and  uninteresting  piece  of  ancient  personal 
history  is  interstate  commerce,  then  the  only 
definition  of  interstate  commerce  is  “inter- 
course.” 

Commerce  among  the  several  states  means, 
“intercourse  between  the  citizens  of  different 
states.” 

“Power  to  regulate  commerce”  including 
navigation  and  commercial  intercourse  was 
one  of  the  primary  objects  for  which  the 
United  States  Constitution  was  adopted. 

2 Story,  Const.  (3d  ed.)4. 

Commerce  includes  the  fact  of  intercourse,. 


to  the  Kansas  act  above  involved,  making  com- 
binations or  conspiracies  in  restraint  of  trade 
criminally  punishable,  see  United  States  v.  Jellico 
Mountain  Coke  & Coal  Co.  12  L.  R.  A.  753,  46  Fed. 
Rep.  432. 

Another  case  just  decided  by  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massachusetts 
decides  that  an  indictment  under  that  Act  must 
allege  that  there  was  a conspiracy  in  restraint  of 
trade  by  engrossing  or  monopolizing  or  grasping 
the  market,  and  that  it  is  not  sufficient  to  allege  a 
purpose  to  drive  certain  competitors  out  of  the 
field  by  violence,  annoyance,  intimidation  or  oth- 
erwise. United  States  v.  Patterson  (C.  C.  D.  Mass.) 
March,  1893. 
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and  of  traffic,  and  the  subject-matter  of  inter- 
course and  of  traffic.  The  fact  of  intercourse 
and  traffic  again  embraces  all  the  means,  in- 
struments, and  places  by  and  in  which  inter- 
course and  traffic  are  carried  on,  and  further 
still,  comprehends  the  act  of  carrying  them  on 
at  these  places  and  by  and  with  these  means. 

Pom.  Const.  Law,  § 378. 

It  also  means  intercourse  and  navigation. 

Fuller  v.  Chicago  & N.  W.  R.  Co.  31  Iowa, 
207;  People  v.  Raymond , 34  Cal.  492. 

Free  intercourse  and  trade  between  the  states 
and  with  foreign  countries  can  be  safely  reg- 
ulated only  by  that  jurisdiction  that  looks  to 
the  general  interests  of  the  nation  as  a whole 
rather  than  the  special  advantages  of  a partic- 
ular locality. 

State  v.  Pratt,  59  Yt.  590. 

Congress  has  power  to  legislate  over  inter- 
course as  well  as  traffic. 

King  v.  American  Transp.  Co.  1 Flipp.  6; 
United  States  v.  The  James  Morrison,  Newb. 
Adm.  Rep.  244;  People  v.  Brooks,  4 Denio,  469; 
Re  Wong  Yung  Quy,  6 Sawy.  447;  Sweatt  v. 
Boston,  11.  & E.  R.  Co.  5 Cliff.  348;  United 
States  v.  Cisna,  1 McLean,  260;  Western  U. 
leleg.  Co.  v.  Atlantic  & Pacific  States  Teleg. 
Co.  5 Nev.  109;  Norfolk  & W.  R.  Co.  v.  Com. 
13  L.  R.  A.  107,  88  Ya.  95;  State  v.  Delaware , 
B.  & W.  R.  Co.  30  N.  J.  L.  473;  Corfield  v. 
Coryell.  4 Wash.  C.  C.  371;  Moor  v.  Veazie,  31 
Me.  360;  Pensacola  Teleg.  Co.  v.  Western  U. 
Teleg.  Co.  96  U.  S.  1,  24  L.  ed.  708;  Worcester 
v.  Georgia,  31  U.  S.  6 Pet.  561,  8 L.  ed.  501; 
State  Tonnage  Tax  Cases,  79  U.  S.  12  Wall. 
214,  20  L.  ed.  373;  Hally.  De  Cuir,  95  U.  S. 
491,  24  L.  ed.  549;  Trade  Mark  Cases,  100  U. 
S.  86,  25  L.  ed.  550;  Welton  v.  Missouri,  91  U. 
8.  280, 23  L.  ed.  349;  Gibbons  v.  Ogden, 22  U.  S. 
9 Wheat.  1,  6 L.  ed.  23. 

There  are  now,  as  shown  by  the  report  of 
the  commissioner  of  insurance,  thousands  of 
insurance  agents  in  the  state,  regularly  licensed 
to  issue  policies. 

The  business  is  done  in  the  name  of  the  for- 
eign company,  and  not  in  the  name  of  the 
agent. 

When  a policy  is  written,  a report  thereof 
is  sent  out  of  the  state  to  the  home  office  of  the 
company,  and  the  company  accepts  or  rejects 
the  risk. 

The  money  that  is  received  for  the  premium 
is  promptly  remitted  to  the  foreign  company, 
and  the  company  pays  the  agent,  for  the  agent 
is  not  doing  business  for  himself  or  in  his  own 
name. 

If  a building  is  burned  and  the  company  so 
elect,  it  can  build  another  building  in  place  of 
the  one  burned  down,  thereby  trading  one 
building  for  another;  or  the  company  from  its 
treasury  abroad  can  send  into  the  state  its 
money  to  pay  the  loss.  If  articles  of  property 
are  damaged,  the  company  reserves  the  right 
to  buy  them.  This  is  intercourse. 

The  very  genius  of  the  business  makes  it  in- 
terstate. It  is  the  only  known  business  that  is 
naturally  interstate. 

During  all  this  time  the  foreign  corporation 
is  not  a citizen,  or  a resident,  or  an  inhabitant 
of  the  state  of  Kansas.  It  is  at  all  times  for- 
eign. 

Purcell  v.  British  Land  & Mortg.  Co.  42 
Fed.  Rep.  465;  Henning  v.  Western  U.  Teleg. 
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Co.  43  Fed.  Rep.  97;  Myers  v.  Murray  & Co. 
11  L.  R.  A.  216,  43  Fed.  Rep.  695;  Conn  v. 
Chicago,  B.  & Q.  R.  Co.  48  Fed.  Rep.  177. 

And  the  corporation  is  not  only  not  domes- 
ticated, but  it  cannot  be  held  to  an  agreement 
that  it  is  domesticated,  because  the  law  says 
that  such  agreement  is  invalid. 

Home  Ins.  Co.  v.  Morse,  87  U.  S.  20  Wall. 
415,  22  L.  ed.  365. 

The  reasoning  of  the  United  States  Supreme 
Court  in  Paul  v.  Virginia,  75  U.  S.  8 Wall. 
183,  19  L.  ed.  361,  is  incomprehensible  so  far 
as  it  relates  to  the  insurance  part  of  the  case. 

If  a New  York  insurance  company  sends  an 
agent  to  Virginia  to  make  a contract  of  in- 
demnity to  be  paid  by  the  New  York  party,  it 
makes  no  difference  whether  the  contract  is 
delivered  in  Virginia  or  Quebec,  so  far  as  its 
interstate  feature  is  concerned.  It  is  still  an 
interstate  contract. 

The  first  mistake  to  be  noticed  is  that  the 
supreme  court  fails  to  distinguish  between 
an  executed  contract  and  an  executory  con- 
tract. A policy  of  insurance  is  not  an  executed 
contract. 

The  second  mistake  to  be  noticed  is  that  in- 
surance cannot  be  likened  to  a New  York 
man  who  goes  into  Virginia  and  buys  some- 
thing. It  should  be  likened  to  a New  York 
man  who  goes  into  Virginia  and  sells  some- 
thing (indemnity)  to  be  delivered  in  the  future 
from  the  home  office  in  New  York.  If,  in- 
stead of  “ indemnity,”  we  read  “ stoves,”  we 
find  the  case  already  decided  in  Wrought  Iron 
Range  Co.  v.  Johnson,  8 L.  R.  A.  273,  84  Ga. 
754. 

See  also  McCall  v.  California,  136  U.  S.  104, 
34  L.  ed.  392. 

It  is  easily  possible  for  the  insurance  com- 
panies of  the  United  States  to  send  a committee 
of  experts  to  Kansas,  who  would  revise  and 
prepare  fire  maps  for  the  state  showing  every 
building.  Then  the  business  could  be  run 
from  the  home  or  department  office.  If,  after 
the  report  of  the  committee  upon  maps  and 
rates,  the  companies  should  see  proper  to  com- 
bine, and  adopt  the  maps  and  rates,  then  the 
local  agent  would  know  nothing  of  it,  and  the 
companies  violating  the  laws  of  Kansas  would 
have  innocent  local  agents  in  Kansas  carrying 
out  the  combine. 

If  the  local  agent  be  not  guilty,  and  cannot 
be  punished,  and  if  all  the  other  persons  con- 
nected with  the  violation  of  law  live  outside  of 
the  state,  then  what  is  the  status  of  the  actors? 

If  a person  outside  of  the  state  commits,  by 
reason  of  an  innocent  agent,  a crime  within 
the  state,  he  is  guilty  of  committing  a crime 
within  the  state. 

Bishop,  Grim.  Proc.  § 53. 

Suppose  a misdemeanor  is  committed  in 
Kansas  by  a man  who  was  never  in  the  state, 
and  that  the  man  remains  outside  of  Kansas, 
can  he  be  extradited. and  tried  in  the  state? 

Only  “ fugitives  from  justice”  can  be  ex- 
tradited. 

The  most  liberal  opinion  on  that  subject  is 
Robertsy.  Reilly,  116  U.  S.  80,  29  L.ed.  544,  and 
that  case  requires  the  prisoner  to  be  in  the 
state  when  the  crime  was  committed. 

Tennessee  v.  Jackson,  36  Fed.  Rep.  258. 

Courts  of  equity  do  not  generally  enjoin  the 
commission  of  crime.  But  if  it  should,  the  re- 
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suit  of  such  action  inside  the  state  of  Kansas 
by  the  state  against  foreign  companies  would 
be  wholly  fruitless. 

Kansas  cannot  go  into  the  foreign  Federal 
courts  and  enjoin  "the  insurance  companies  at 
their  homes  from  violating  the  laws  of  Kansas. 

A suit  brought  by  a state  outside  of  its  own 
territory,  in  the  courts  of  the  United  States, 
against  the  citizen  of  another  state,  must  be 
an  action  in  which  a money  judgment  can  be 
rendered,  and  it  must  be  a “ civil  suit”  as  to 
its  origin. 

An  injunction  suit  by  Kansas  in  a Federal 
court,  as  suggested,  would  be  a suit  to  enforce 
the  penal  laws  of  Kansas.  No  country  or  state 
will  execute  the  penal  laws  of  another. 

Wisconsin  v.  Pelican  Ins.  Co.  of  New  Or- 
leans, 127  U.  S.  265,  32  L.  ed.  239;  Bey  v.  Chi- 
cago, M.  & St.  P.  R.  Co.  45  Fed.  Rep.  82. 

Outside  of  the  commerce  clause  of  the  Con- 
stitution, it  would  seem  that  there  had  been 
given  inherent  power  to  Congress  to  legislate 
concerning  the  relations  of  states  with  citizens 
(and  insurance  companies)  of  other  states. 

Kan.  Const,  art.  3,  § 2,  art.  1,  § 8. 

There  is  no  common  law  as  to  insurance. 

When  the  United  States  Constitution  was 
formed  fire  insurance  was  not  a science;  it  was 
hardly  a business. 

What,  then,  is  to  be  the  construction  of  the 
Constitution  of  the  United  States  as  to  matters 
of  which  the  framers  could  not  have  foreseen 
the  importance? 

What  is  to  be  the  construction  as  to  matters 
that  are  both  new  and  important  and  which 
can  be  included  or  excluded  in  the  interpreta- 
tion of  the  Constitution? 

Ought  we  to  say:  What  would  the  framers 

of  the  Constitution  have  done  if  the  matter 
had  been  presented  to  them  in  its  then  condi- 
tion? 

Or  ought  we  to  say;  What  do  the  American 
people  want  now? 

Obviously  the  latter. 

Bartmouth  Colleqe  Trustees  v.  Woodward, 
17  U.  S.  4 Wheat.'  644,  4 L.  ed.  661 ; Tiede- 
man,  The  Unwritten  Constitution,  p.  144. 

When  Kansas  says  that  insurance  is  trade, 
the  Federal  courts  are  bound  to  accept  and 
follow  that  ruling  as  part  of  the  settled  policy 
of  the  state. 

McKeenv.  BeLancy,  9 U.  S.  5 Cranch,  22,  3 
L.  ed.  25;  Green  v.  Neal,  31  U.  S.  6 Pet.  291, 

8 L.  ed.  402. 

The  United  States  Supreme  Court  is  there- 
fore at  liberty  to  overrule  Paul  v.  Virginia,  75 
U.  S.  8 Wall.  183,  19  L.  ed.  361,  and  follow 
Re  Pinkney,  47  Kan.  89. 

The  Supreme  Court  of  the  United  States 
will  follow  and  carry  to  their  ultimate  logical 
conclusions  the  decisions  that  the  state  courts 
give  to  state  statutes,  if  valid. 

Louisville,  N.  0.  & T.  R.  Co.  v.  Mississippi, 
133  U.  S.  587,  33  L.  ed.  784;  Wabash,  St.  L. 
& P.  R.  Co.  v.  Illinois,  118  U.  S.  557,  30  L. 
ed.  244. 

If  trusts  are  an  evil,  if  the  combinations  of 
citizens  of  various  states  to  violate  the  laws 
of  other  states  are  contrary  to  public  policy 
and  deserve  restraint,  has  not  Congress  an 
implied  power  to  recognize  and  control  such 
a condition  of  things? 

See  Council  Bluffs  v.  Kansas  City,  St.  J.  & i 
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C.  B.  R.  Co.  45  Iowa,  351,  24  Am.  Rep.  773; 
Crandall  v.  Nevada,  73  U.  S.  6 Wall.  35,  18 
L.  ed.  745. 

Whenever  those  subjects  are  of  a national 
character  over  which  the  power  of  Congress  to 
regulate  commerce  is  asserted,  or  of  a national 
concern,  or  whenever  such  subjects  admit  of 
a uniform  interstate  system  of  regulation,  then 
their  nature  is  such  that  Congress  may  by  ap- 
propriate legislation  regulate  them  exclusive^. 

Bowman  v.  Chicago  & N.  W.  R.  Co.  125  U. 
S.  465,  31  L.  ed.  700;  Hall  v.  BeCuir,  95  U.  S. 
495,  24  L.  ed.  550;  Crandall  v.  Nevada,  73  U. 
S.  6 Wall.  42,  18  L.  ed.  746;  Cooley  v.  Phila- 
delphia Port  Wardens,  53  U.  S.  12  How.  299, 
13  L.  ed.  996;  Pensacola  Teleg.  Co.  v.  Western 
U.  Teleg.  Co.  96  U.  S.  1,  24  L.  ed.  708;  Munn 
v.  Illinois,  94  U.  S.  113,  34  L.  ed.  77. 

Messrs.  J.  N.  Ives,  Atty.  Gen.,  and  J.  R. 
Hill,  with  Mr.  F.  H.  Atchinson,  Co.  Atty., 
for  the  state. 

Simpson,  C.,  filed  the  following  opinion  : 

W.  C.  Phipps  and  Theo.  Gardner,  with 
four  others,  were  complained  against,  by  in- 
formation, in  the  district  court  of  Labette 
county,  upon  a charge  of  having  violated 
chapter  257,  Laws  1889,  being  “An  Act  to 
Declare  Unlawful  Trusts  and  Combinations 
in  Restraint  of  Trade  and  Products,  and  to’ 
Provide  Penalties  therefor.  ” It  seems  from 
the  record  that  only  Phipps,  Gardner,  Neely, 
and  McClure  were  arrested.  The  other  two 
defendants  were  not  served  with  process.  At 
the  trial  the  defendants  Phipps  and  Gardner 
were  found  guilty,  while  the  defendants 
James  L.  McClure  and  George  A.  Neely  were 
found  not  guilty.  Each  of  the  appellants 
was  fined  $100  and  costs.  The  specific  charge 
was  that  the  accused  were  agents  of  various 
insurance  companies  organized  under  the 
lawrs  of  the  states  of  New  York,  Colorado, 
Minnesota,  and  Connecticut ; that  they  were 
doing  business  in  this  state,  and  that  said  in- 
surance companies  had  combined  to  control 
the  price  and  rate  of  insurance  in  the  city  of 
Oswego,  Labette  county,  Kan.  ; that  by 
agreement  they  had  established  certain  rates, 
larger  than  those  existing  before  said  com- 
bination ; and  that  the  accused,  as  agents  and 
ad  j usters  of  said  companies,  were  engaged  in 
compelling  local  agents  to  observe  such  com- 
bination rates,  so  established  by  said  com- 
panies. The  defendants  Phipps  and  Gardner 
appeal  to  this  court. 

The  counsel  for  the  appellants  contends,  to 
state  his  proposition  in  general  terms,  that 
chapter  257,  Sess.  Laws  1889,  so  far  as  it 
affects  foreign  insurance  companies  or  their 
agents,  is  in  conflict  with  the  power  of  Con- 
gress to  regulate  commerce  among  the  several 
states,  and  for  that  reason  void ; or,  that  the 
federal  Anti  Trust  Law  of  July  2,  1890  (26 
U.  S.  Stat.  at  L.  p.  209)  is  exclusive  of  the 
state  law,  and  that  all  prosecutions  for  such 
offenses  as  are  charged  in  this  information 
must  be  commenced  in  the  Federal  courts, 
and  hence  these  appellants  must  be  dis- 
charged. The  counsel  has  filed  an  elaborate 
brief,  and  made  a long  oral  argument,  dis- 
cussing the  Anti  Trust  Law  of  this  state  and 
of  the  United  States  ; the  commerce  clause  of 
i the  Federal  Constitution  and  the  power  of 


1893. 


State  y.  Phipps. 


303 


Congress  to  legislate  on  that  subject ; as  well 
as  other  branches  of  inquiry  that  may  be  in- 
volved in  the  proper  discussion  of  this  ap- 
peal.  . „ 

The  major  premise  of  the  argument  m favor 
of  the  discharge  of  the  appellants  is  that  this 
court  has  decided  in  a recent  case  that  in- 
surance is  “trade,”  within  the  meaning  of 
the  provisions  of  the  Anti  Trust  Law  of  this 
state,  under  which  these  appellants  were 
prosecuted  and  convicted.  The  exact  ques- 
tion in  the  case  of  Re  Pinkney,  47  Kan.  89, 
was  whether  the  word  “trade,”  in  the  title  to 
the  Anti  Trust  Law  (being  chapter  257, 
Laws  1889)  so  far  as  it  relates  to  the  business 
of  insurance  contained  in  the  first  section  of 
the  act,  was  broad  enough  to  fairly  indicate 
that  such  a provision  with  respect  to  insur- 
ance was  a part  of  the  act ; and  the  court  held 
the  act  valid  so  far  as  it  related  to  the  bus- 
iness of  insurance,  that  being  covered  by  the 
title  of  the  act.  This  is  what  the  court  did 
say : “ The  question  presented  is,  Does  the 
word  ‘trade,  ’ used  in  the  title,  fairly  indicate 
and  include  the  provisions  of  the  act  with 
reference  to  insurance?  It  is  argued  that  the 
usual  meaning  of  the  word  should  govern, 
and  in  that  sense  it  has  reference  to  the  bus- 
iness of  selling  or  exchanging  some  tangible 
substance  or  commodity  for  money,  or  the 
business  of  dealing  by  way  of  sale  or  ex- 
change in  commodities ; and  it  is  said  that 
the  use  of  the  word  in  connection  with  that 
of  ‘products,  ’ in  the  title,  qualifies  the 
meaning  of  ‘trade,  ’ and  makes  it  all  the  more 
apparent  that  the  construction  contended  for 
is  the  correct  one.  This  is  the  commercial 
sense  of  the  word,  and  possibly  may  be  the 
most  common  signification  which  is  given 
to  it,  but  it  is  not  the  only  one,  nor  the  most 
comprehensive  meaning  in  which  the  word 
is  properly  used.  In  the  broader  sense,  it  is 
any  occupation  or  business  carried  on  for  sub- 
sistence or  profit.  . . . The  broader  signi- 
fication given  to  the  word  by  most  of  the  lex- 
icographers would  fairly  embrace  and  cover 
the  provision  of  the  act  with  reference  to  the 
business  of  insurance.  The  title  prefixed  to 
an  act  may  be  broad  and  general,  or  it  may 
be  narrow  and  restricted,  but  in  either  event 
it  must  be  a fair  index  of  the  provisions  of  the 
act.  . . . That  the  broader  meaning  of  the 

word  ‘trade’  was  the  one  intended  by  the  leg- 
islature is  manifest  from  the  incorporation  of 
the  insurance  provision  in  the  body  of  the 
act.  . . . How  can  it  be  said  that  the 

business  of  insurance  is  foreign  to  the  title  of 
the  act,  when  the  subject  expressed  in  the 
title,  taken  in  its  broadest  sense,  and  the  one 
intended  by  the  legislature,  would  embrace 
such  business?”  So  it  may  be  fairly  said, 
as  it  is  in  the  printed  brief  of  counsel  for 
appellants,  that  a legislative  and  a judicial 
definition  of  insurance  is  that  it  is  “trade,” 
within  the  meaning  of  the  Anti  Trust  Law 
of  this  state. 

The  minor  premise  of  counsel  is  that 
“trade, ” as  defined  by  this  court  in  the  case 
of  Re  Pinkney,  swpi'a,  means  interstate  com- 
merce. This  is  an  assumption,  rather  than 
a fair  and  logical  deduction  from  the  lan- 
guage used  in  the  opinion.  Trade  between 
citizens  of  this  state  is  not  interstate  com- 
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merce.  Trade  between  a citizen  of  this  state 
and  a citizen  of  another  state  temporarily  in 
this  state  is  not  interstate  commerce.  In 
fact,  at  the  time  the  opinion  in  the  case  of 
Re  Pinkney  was  written,  there  were  no  facts 
in  the  case  that  would  suggest  to  the  mind 
of  the  writer  any  question  as  to  interstate 
commerce,  because  nowhere  in  the  complaint, 
proceedings,  or  record  of  that  case  is  it  hinted 
that  the  unlawful  combination  intended  and 
designed  to  control  the  cost  of  insurance 
was  made  or  attempted  by  other  persons  than 
residents  of  the  state  of  Kansas.  So  that  it 
can  be  positively  asserted  that  the  word 
“ trade,  ” as  used  in  that  decision,  meant  then, 
and  means  now,  trade  between  citizens  of 
this  state, — domestic  trade,  if  you  please, — 
and  not  trade  or  commerce  between  citizens 
of  different  states,  or  interstate  commerce. 
It  is  a conclusive  presumption  of  the  law  that 
this  court  knew  that  the  legislature  of  this, 
state  had  no  power  to  regulate  interstate  com- 
merce, and  the  presumption  is  equally  strong 
and  conclusive  that  by  the  use  of  the  word 
“trade”  the  intercourse  between  citizens  of 
different  states  that  constitutes  interstate  com- 
merce was  not  in  contemplation.  It  has  been 
judicially  determined,  time  and  time  again, 
by  the  highest  judicial  authority  in  the  land, 
that  issuing  a policy  of  insurance  is  not  a 
transaction  of  commerce.  The  Supreme 
Court  of  the  United  States,  in  the  case  of 
Paul  v.  Virginia,  75  U.  S.  8 Wall.  168,  19 
L.  ed.  357,  in  an  elaborate  opinion  by  Mr. 
Justice  Field,  says:  “The  policies  are  sim- 
ple contracts  of  indemnity  against  loss  by 
fire,  entered  into  between  the  corporations 
and  the  assured,  for  a consideration  paid  by 
the  latter.  These  contracts  are  not  articles 
of  commerce  in  any  proper  meaning  of  the 
word.  They  are  not  subjects  of  trade  and 
barter  offered  in  the  market  as  something 
having  an  existence  and  value  independent 
of  the  parties  to  them.  They  are  not  com- 
modities to  be  shipped  or  forwarded  from 
one  state  to  another,  and  then  put  up  for  sale. 
They  are  like  other  personal  contracts  between 
parties  which  are  completed  by  their  signa- 
ture and  the  transfer  of  the  consideration. 
Such  contracts  are  not  interstate  transactions, 
though  the  parties  may  be  domiciled  in  dif- 
ferent states.  The  policies  do  not  take 
effect— are  not  executed  contracts — until  de- 
livered by  the  agent  in  Virginia.  They  are, 
then,  local  transactions,  and  are  governed  by 
the  local  law.  They  do  not  constitute  a part 
of  the  commerce  between  the  states  any  more 
than  a contract  for  the  purchase  and  sale  of 
goods  in  Virginia  by  a citizen  of  New  York 
whilst  in  Virginia  would  constitute  a.  portion 
of  such  commerce.  In  Nathan  v.  Louisiana , 
49  U.  S.  8 How.  73,  12  L.  ed.  993,  this 
court  held  that  a law  of  that  state  imposing 
a tax  on  money  and  exchange  brokers  who 
dealt  entirely  in  the  purchase  and  sale  of 
foreign  bills  of  exchange  was  not  in  conflict 
with  the  constitutional  power  of  Congress 
to  regulate  commerce.  The  individual  thus 
using  his  money  and  credit,  said  the  court, 

‘ is  not  engaged  in  commerce,  but  in  supply- 
ing an  instrument  of  commerce.  He  is  less 
connected  with  it  than  the  shipbuilder,  with- 
out whose  labor  foreign  commerce  could  not 
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be  carried  on.  ’ And  the  opinion  shows  that, 
although  instruments  of  commerce,  they  are 
the  subjects  of  state  regulation  and,  infer- 
entially,  that  they  may  be  subjects  of  direct 
state  taxation.  ‘In  determining,  ’ said  the 
court,  ‘on  the  nature  and  effect  of  a contract, 
we  look  to  the  lex  loci  where  it  was  made  or 
where  it  was  to  be  performed.  And  bills 
of  exchange,  foreign  or  domestic,  constitute, 
it  would  seem,  no  exception  to  this  rule. 
Some  of  the  states  have  adopted  the  law- 
merchant,  others  have  not.  The  time  within 
which  a demand  must  be  made  on  a bill,  a 
protest  entered,  and  notice  given,  and  the 
damages  to  be  recovered,  vary  with  the  usages 
and  legal  enactments  of  the  different  states. 
These  laws,  in  various  forms  and  in  numer- 
ous cases,  have  been  sanctioned  by  this 
court.  ’ Amd  again : ‘For  the  purposes  of 

revenue  the  Federal  government  has  taxed 
bills  of  exchange,  foreign  and  domestic,  and 
promissory  notes,  whether  issued  by  indi- 
viduals or  banks.  Now,  the  Federal  govern- 
ment can  no  more  regulate  the  commerce  of 
a state  than  a state  can  regulate  the  com- 
merce of  the  Federal  government,  and  do- 
mestic bills  or  promissory  notes  are  as  nec- 
essary to  the  commerce  of  a state  as  foreign 
bills  to  the  commerce  of  the  Union.  And  if 
a tax  on  an  exchange  broker  who  deals  in 
foreign  bills  be  a regulation  of  foreign  com- 
merce, or  commerce  among  the  states,  much 
more  would  a tax  upon  state  paper,  by  Con- 
gress, be  a tax  on  the  commerce  of  a state.  ’ If 
foreign  bills  of  exchange  may  thus  be  the 
subject  of  state  regulation,  much  more  Ns© 
may  contracts  of  insurance  against  loss  by 
fire.  ” The  doctrine  of  this  case  was  distinctly 
affirmed  by  the  supreme  court  in  the  case  of 
Liverpool  <&  L.  L.  & F.  Ins.  Co.  v.  Massa- 
chusetts, 77  U.  S.  10  Wall.  566,  19  L.  ed. 
1029,  in  which  Mr.  Justice  Miller  says  : “ The 
case  of  Paul  v.  Virginia  decided  that  the 
business  of  insurance,  as  ordinarily  conduct- 
ed, was  not  commerce,  and  that  a corporation 
having  an  agency  by  which  it  conducted 
business  in  another  state  was  not  engaged  in 
commerce  between  the  states.”  The  case  of 
Paul  v.  Virginia , supra,  was  distinctly  af- 
firmed in  the  cases  of  Doyle  v.  Continental  Ins. 
Co.,  94  U.  S.  535,  24  L.  ed.  148,  and  Phila- 
delphia Fire  Asso.  v.  New  York,  119  U.  S.  110, 
30  L.  ed.  342,  and  has  been  cited  approv- 
ingly in  many  other  Federal  and  numerous 
state  decisions.  It  must  now  be  regarded  as 
the  law  of  the  land,  in  spite  of  the  facetious 
criticisms  of  counsel  for  appellants.  In 
Paul  v.  Virginia , supra,  a statute  of  that  state 
required  that  every  insurance  company  not 
incorported  by  Virginia  should,  as  a condi- 
tion of  carrying  on  business  in  Virginia, 
deposit  securities  with  the  state  treasurer, 
and  obtain  a license ; and  another  statute 
made  it  a penal  offense  for  a person  to  act  in 
Virginia  as  agent  for  an  insurance  company 
not  incorporated  by  Virginia  without  such 
license.  Paul,  having  acted  as  such  agent 
without  a license,  was  convicted  and  fined 
under  the  statute.  So  that  case  arose  out  of 
an  attempt  on  the  part  of  the  state  of  Virginia 
to  enforce  its  penal  laws  for  the  regulation 
of  the  business  of  insurance  within  its  bor- 
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ders ; and  in  this  respect  it  is  very  similar 
to  the  case  we  are  now  discussing. 

In  the  case  of  Leavenworth  v.  Booth,  15 
Kan.  628,  which  was  the  prosecution  of  a 
local  agent  of  a foreign  insurance  company 
for  a violation  of  a city  ordinance  that  re- 
quired foreign  insurance  companies  to  pay 
certain  license  taxes  for  the  privilege  of 
doing  business  in  said  city,  this  court,  by 
Mr.  Justice  Valentine,  said:  “It  must  be 
remembered  that  the  insurance  company  in- 
volved in  this  controversy  is  a foreign  insur- 
ance company,  having  no  rights  in  this  state 
except  such  as  the  state  may  see  fit  to  confer 
upon  it.  It  has  no  power  to  do  business  in 
Kansas  by  virtue  of  its  organization  in  Wis- 
consin. It  has  no  power  to  do  business  in 
Kansas  by  virtue  of  the  Taws  of  Wisconsin, 
or  by  virtue  of  the  Constitution  or  laws  of 
the  United  States,  or  by  virtue  of  all  com- 
bined. Paul  v.  Virginia,  75  U.  S.  8 Wall. 
168,  19  L.  ed.  357 ; Ducat  v.  Chicago,  77  U. 
S.  10  Wall.  410,  19  L.  ed.  972;  Liverpool 
& L.  L.  & F.  Ins.  Co.  v.  Massachusetts,  77 
U.  S.  10  Wall.  566,  19  L.  ed.  1029.  It  can  do 
business  in  Kansas  only  under  the  laws  of 
Kansas,  and  by  permission  from  the  state  of 
Kansas.  This  state  might  absolutely  exclude 
it,  or  might  require  that  it  do  business  only 
under  a license,  and  might  require  that  it  not 
only  get  a license  from  the  state,  but  also 
that  it  get  a license  from  every  city,  county, 
or  village  in  which  it  should  attempt  to  do 
business.  The  state  may  permit  such  insur- 
ance company  to  come  into  the  state  under 
such  just  restraints  and  regulations  as  the 
state  may  choose.  Hence  the  state  is  not 
bound  to  permit  said  insurance  company  to 
come  to  this  state,  as  individual  citizens  of 
other  states  have  a right  to  do,  and  then,  for 
the  purpose  of  raising  revenue,  resort  only  to 
the  ordinary  modes  of  taxation.  On  the  con- 
trary, the  state,  without  resorting  to  taxation 
at  all,  may  require  that  such  insurance  com- 
pany shall  pay  for  the  privilege  of  coming 
into  the  state,  and  of  doing  business  therein, 
and  may  require  that  it  shall  not  only  pay  a 
sum  to  the  state  for  the  privilege  of  doing 
business  therein,  but  that  it  shall  also  pay  a 
sum  to  every  municipal  corporation  in  the 
state  in  which  it  shall  attempt  to  do  busi- 
ness. And  all  this  the  state  may  do  without 
violating  any  provision  of  its  own  Constitu- 
tion. ” This  case  asserts  in  the  strongest  pos- 
sible language  the  right  of  this  state  to  reg- 
ulate the  business  of  insurance  within  its 
borders,  not  only  with  reference  to  those 
insurance  companies  that  may  be  organized 
under  our  laws,  but  especially  with  regard 
to  insurance  companies  organized  under  the 
laws  of  sister  states,  doing  or  desiring,  to  do 
business  in  this  state. 

At  this  writing  it  is  probable  that  every 
state  in  the  Union  has  passed  laws  upon  this 
subject,  until  it  may  be  said  that  the  right 
of  state  regulation  of  the  business  of  insur- 
ance is  universally  recognized  and  upheld. 
So  it  can  be  confidently  said  that  this  court, 
when  it  held  in  Re  Pinkney  that  insurance 
was  “trade,”  did  not  contemplate  that  the 
term  used  could  be  tortured  into  interstate 
commerce ; and  it  can  be  said  with  equal 
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confidence  that  the  settled  law  of  this  country 
is  that  the  issuing  of  a policy  of  insurance  is 
not  a transaction  of  commerce.  As  we  have 
seen,  neither  the  major  nor  minor  premise 
of  the  argument  of  counsel  for  the  appellants 
is  sound,  and  that  the  inevitable  conclu- 
sion— that  Congress  alone  has  power  to  regu- 
late interstate  commerce,  and  to  provide 
penalties  against  insurance  trusts  and  com- 
binations— does  not  follow.  The  court  did 
not  mean  “trade,”  as  synonymous  with  in- 
terstate commerce.  The  business  of  insurance 
is  not  interstate  commerce.  The  state  has 
power  to  regulate  and  control — and  to  pro- 
vide penalties  for  the  transgression  of  its 
regulating  and  controlling  statutes— the 
business  of  a foreign  insurance  company 
within  its  boundaries.  If  the  theory  of  the 
counsel  for  the  appellants  ever  ripens  into 
authoritative  judicial  decision,  the  power  of 
the  state  to  regulate  and  control  the  business 
cf  insurance  within  its  limits  is  gone.  The 
insurance  department,  and  every  act  upon  the 
statute  books  for  the  protection  of  the  policy 
holders,  and  every  line  looking  to  the  punish- 
ment of  the  violators  of  its  public  policy  in 
this  respect,  goes  with  it,  except,  possibly, 
as  to  such  companies  as  may  be  organized 
and  operated  under  the  laws  of  this  state. 

We  recommend  that  the  judgment  oj  convic- 
tion he  affirmed. 

Per  Curiam: 

It  is  so  ordered. 

Johnston,  J. , concurs. 

Horton,  Ch.  J.: 

I dissent  from  the  judgment  ordered,  not, 
however,  upon  the  ground  of  the  interstate 
character  of  insurance,  as  urged  by  the  at- 
torney for  the  appellants,  but  because  of  my 
reasons^ for  my  dissent  in  the  case  of  Re  Pink- 
ney, 47  Kan.  89.  The  subject  of  an  act 
must  be  clearly  expressed  in  its  title.  Chap- 
ter 257  is  penal  in  its  nature.  The  title 
thereof  should  not  be  extended  by  construc- 
tion. Common  or  popular  words  are  to  be 
understood  in  a popular  sense.  In  the  con- 
struction of  statutes,  a word  which  has  two 
significations  should  ordinarily  receive  that 
meaning  which  is  generally  given  to  it. 


Considering  the  provisions  of  the  constitu- 
tion concerning  titles  to  bills  or  acts,  and 
the  foregoing  cardinal  rules  of  construction, 
I do  not  think  the  word  “ trade,  ” used  in  the 
title  of  said  chapter  257,  Sess.  Laws  1889, 
indicates  or  includes,  in  any  public  sense, 
or  as  generally  understood,  lawyers,  doctors, 
insurance  agents,  or  insurance  companies. 
When  I speak  of  the  profession  or  business 
of  a lawyer,  a doctor,  or  an  insurance  agent, 
I do  not  say  he  is  a trader  or  tradesman,  or 
is  in  trade,  nor  that  he  is  carrying  on  a trade, 
or  doing  well  in  his  trade.  I have  never 
heard  any  person,  in  referring  to  the  success 
of  a lawyer,  a doctor,  or  an  insurance  agent, 
say  of  either  that  he  is  prosperous  in  his 
trade,  or  that  he  is  doing  well  in  carrying 
on  his  trade,  or  that  he  is  an  energetic  trader. 
Indeed,  I never  have  heard  insurance  agents 
spoken  of  as  “in  trade.”  I think  the  decis- 
ions referred  to  in  the  foregoing  opinion  ex- 
cept the  one  of  this  court  47  Kan.  89,  all 
tend  to  show  that  insurance  is  not  “trade.” 
The  Supreme  Court  of  the  United  States,  in 
the  case  Paul  v.  Virginia,  cited,  say  insur- 
ance polices  “are  not  subjects  of  trade  and 
barter,  offered  in  the  market  as  something 
having  an  existence  and  value  independent  of 
the  parties  to  them.  They  are  not  commod- 
ities to  be  shipped  or  forwarded  from  one 
state  to  another,  and  then  put  up  for  sale.  ” 
75  U.  S.  8 Wall.  168,  19  L.  ed.  357. 

Valentine,  J.: 

I concur  in  the  decision  of  this  case,  and 
in  affirming  the  judgment  of  the  court  below. 
It  is  evident  from  the  body  of  the  act  (chap- 
ter 257,  Laws  1889)  that  the  legislature,  in 
using  the  word  “trade”  in  the  title  to  the  act 
intended  to  include  insurance,  but  did  not 
intend  to  include  interstate  commerce ; and 
it  is  the  duty  of  the  courts  to  carry  out  the 
will  and  intention  of  the  legislature,  when 
enacted  into  law,  and  when  the  same  can  be 
fairly  ascertained,  and  not  to  defeat  the  same, 
although  the  legislature  may  not  have  used 
the  most  appropriate  language  in  expressing 
its  will  and  intention.  There  is  nothing  in 
this  case  with  reference  to  lawyers  or  doctors, 
or  their  business  or  profession.  Hence  it  is 
wholly  unnecessary  to  say  anything  with 
reference  thereto. 


UNITED  STATES  CIRCUIT  COURT,  EASTERN  DISTRICT  OF  NORTH  CAROLINA. 


Be  SIMON  W.  SANDERS. 

(See  18  L.  R.  A.  549.) 


A state  statute  prohibiting  the  sale  of  seed  unless 

nnZnh  1D  rhlCh  it;  is  £rown  is  plainly  marked 
on  each  package  except  on  a sale  of  seed  in  open 


bulk  by  farmers  to  other  farmers  or  gardeners  is 
void  as  to  seed  brought  from  another  state  and 
sold  In  original  packages. 


if Safes’5,  i T 
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Decided  November  lj,  1892. 


For  the  law  of  interstate  commerce  as  affecting 
sales  of  intoxicating  liquors,  see  State  v.  Winters 

10  L.  R.  A.  616,  and  note,  44  Kan.  723  ; Com.  v Zelt’ 

11  L.  R.  A.  002, 138  Pa.  615. 

For  the  effect  of  such  law  upon  the  similar  sub- 
ject of  sales  of  oleomargarine,  see  Re  Gooch,  10  L. 
^0 
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PETITION  of  Simon  W.  Sanders  for  a writ 
of  habeas  corpus  to  obtain  his  discharge 
from  the  custody  of  the  sheriff  of  New  Han- 
over county.  Discharge  granted. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alfred  Russell  and  D.  L.  Rus- 
sell for  petitioner. 

Mr.  John  D.  Bellamy,  Jr.,  for  the  state: 
The  act  is  an  exercise  by  the  state  of  the 
police  power  to  protect  its  citizens  from  fraud. 

That  the  power  to  establish  police  regula- 
tions, in  the  American  constitutional  system, 
has  been  left  with  the  individual  states  cannot 
be  disputed. 

Cooley,  Const.  Lim.  p.  706;  Gibbons  v.  Og- 
den, 22  U.  S.  9 Wheat.  1,  6 L.  ed.  23;  License 
Cases , 46  U.  S.  5 How,  504,  12  L.  ed.  256; 
United  States  v.  Dewitt,  76  U.  S.  9 Wall.  41, 
19  L.  ed.  593;  Henderson  v.  New  York , 93  U. 
S.  259,  23  L.  ed.  543. 

What  is  this  power?  It  is  the  power  vested 
in  the  legislature,  to  make,  ordain,  and  estab- 
lish all  manner  of  wholesome  and  reasonable 
laws,  statutes,  and  ordinances,  either  with  pen- 
alties or  without,  not  repugnant  to  the  Consti- 
tution, as  they  shall  judge  to  be  for  the  good 
and  welfare  of  the  commonwealth  and  of  the 
subjects  of  the  same. 

Cooley,  Const.  Lim.  p.  705. 

The  power  is  located  in  the  states  and  all 
that  the  Federal  authority  can  do  is  to  see  that 
the  states  do  not,  under  cover  of  this  power, 
obstruct  the  exercise  of  the  power  confided  to 
the  nation. 

Cooley,  Const.  Lim.  p.  706. 

If  the  act  complained  of  affects  commerce, 
but  does  not  regulate  it,  it  is  valid. 

License  Cases,  46  U.  S.  5 How.  615, 
12  L.  ed.  306 ; Hannibal  & St.  J.  R.  Co.  v. 
Husen,  95  U.  S.  465,  24  L.  ed.  527 ; Cooley, 
Const.  Lim.  p.  707;  Patterson  v.  Kentucky,  97 
U.  S.  501,  24  L.  ed.  1115. 

It  is  a reasonable  exercise  of  the  police  power 
of  the  state  for  a legislative  act  of  Kentucky 
to  require  all  ilhiminating  oils  to  be  inspected 
and  to  have  branded  on  the  casks  “Standard 
Oil”  or  “unsafe  for  illuminating  purposes.” 
Patterson  v.  Kentucky,  supra. 

The  court  held  in  Turner  v.  Maryland,  107 
U.  S.  38,  27  L.  ed.  370,  that  a statute  of  Mary- 
land forbidding  the  exportation  of  tobacco  ex- 
cept in  hogshead  inspected  and  passed  as  re- 
quired by  the  act,  is  valid. 

The  state  has  power  to  pass  laws  making  it 
penal  to  introduce  paupers  and  criminals  with- 
in its  borders. 

Moore  v.  Illinois,  55  U.  S.  14  How.  13,  14 
L.  ed.  306.  See  also  Powell  v.  Pennsylvania , 
127  U.  S.  678,  32  L.  ed.  253;  State  v.  Newton , 50 
N.  J.  L.  534;  Stolz  v.  Thompson , 44  Minn.  271: 
Steiner  v.  Ray,  84  Ala.  93,  5 Am.  St.  Rep.  332; 
State  v.  Marshall , 1 L.  R.  A.  51,  64  N.  H.  549. 


R.  A.  830,  3 Inters.  Com.  Rep.  530,  44  Fed.  Rep.  276; 
Com.  v.  Huntley  (Mass.)  15  L.  R.  A.  839. 

For  other  sales  within  the  scope  of  interstate 
commerce  as  affected  by  state  legislation,  see  Am- 
erican Fertilizing  Co.  v.  North  Carolina  Board  of 
Agri.  11  L.  R.  A.  179,  3 Inter.  Com.  Rep.  532. 

On  the  question  whether  shipments  between 
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I Every  possible  presumption  is  in  favor  of 
the  validity  of  a statute,  and  this  continues 
beyond  a rational  doubt. 

Sinking  Fund  Cases,  99  U.  S.  718,  25  L.  ed.. 
501.  See  also  Fletcher  v.  Peck,  10  U.  S.  6 
Cranch,  128,  3 L.  ed.  175;  Livingston  County 
v.  Darlington.  101  U.  S.  407,  25  L.  ed.  1015; 
Powell  v.  Pennsylvania,  supra. 

Goff,  Circuit  Judge , delivered  the  follow- 
ing opinion : 

Simon  W.  Sanders  presents  his  application 
for  the  writ  of  habeas  corpus.  In  substance, 
it  alleges  that  petitioner  is  restrained  of  his 
liberty  by  the  sheriff  of  New  Hanover  countv. 
North  Carolina,  who  detains  petitioner  by 
reason  of  a certain  mittimus  or  warrant  issued 
by  a justice  of  the  peace  in  and  for  said  county 
and  state,  founded  upon  a judgment  of  con- 
viction rendered  by  the  justice  for  the  viola- 
tion of  a certain  statute  of  the  state  of  North 
Carolina,  passed  by  the  General  Assembly  of 
that  state  on  the  5th  day  of  March,  1891,  en- 
titled “An  Act  to  Protect  Seed  Buyers  in 
North  Carolina,”  being  chapter  331  of  the 
Acts  of  the  General  Assembly  of  North  Caro- 
lina for  the  year  1891,  in  this  : that  petition- 
er, as  the  agent  of  D.  M.  Ferry  & Co.,  a firm 
composed  of  citizens  of  the  state  of  Michigan, 
and  doing  business  in  that  state,  exposed  ta 
sale  and  sold  at  Wilmington,  in  North  Caro- 
lina, certain  seeds,  which  were  shipped  to 
petitioner  from  the  state  of  Michigan  by  said 
firm  of  D.  M.  Ferry  & Co. , to  be  sold  by  him 
as  their  agent.  It  also  alleges  that  the  seeds  « 
so  sold  by  petitioner  were  in  the  original 
packages  as  received  from  the  state  of  Mich- 
igan, and  it  admits  that  the  packages  were  \ 
not  marked  as  required  by  the  statute  alluded  . 
to.  Petitioner  claims  that  the  act  of  the  gen- 
eral assembly  of  North  Carolina,  by  virtue  of 
which  he  was  convicted,  in  so  far  as  it  appl  ies 
to  the  act  done  by  him,  is  in  violation  of  the 
Constitution  of  the  United  States,  and  that, 
therefore,  no  lawful  conviction  is  possible 
under  it,  and  that  consequently  he  is  re- 
strained of  his  liberty  Wrongfully.  The  writ, 
as  prayed  for,  was  issued  on  the  8th  day  of  ' 
March,  1892.  The  sheriff  made  return  to  the 
writ  on  the  24th  day  of  March,  1892,  admit- 
ting that  he  had  petitioner  in  his  custody,  and  i 
that  he  held  him  in  accordance  with  the  terms, 
of  a warrant  of  commitment  from  a justice 
of  the  peace  for  the  state  and  county  men- 
tioned. With  his  return  the  sheriff  "files  a 
certified  transcript  of  the  record  of  the  court 
of  the  justice,  showing  the  trial,  conviction, 
and  commitment  of  the  petitioner,  from 
which  it  appears  that  the  facts  relative  to  j 
the  sale  of  the  seed  are  correctly  set  forth  in 
the  petition  filed  in  this  manner.  The  sheriff, 
at  the  time  he  filed  his  return  to  the  writ, 
produced  before  the  court  the  petitioner,  who-  I 
was  represented  by  counsel,  and,  there  being  j 

points  in  the  same  state  lose  their  character  of  do 
mestic  commerce  by  passing  out  of  the  state  dur- 
ing transportation,  see  note  to  Campbell  v.  Chi-  j 
cago,  M.  & St.  P.  R.  Co.  (Iowa)  17  L.  R.  A.  443. 

As  to  shipments  within  a state  as  part  of  inter- 
state or  foreign  transportation,  see  note  to  Mis- 
souri Pac.  R.  Co.  v.  Sherwood  (Tex.)  17  L.  R.  A.  64*L 


1892 


Re  Sanders 


307 


no  appearance  for  the  sheriff  nor  for  the  state 
of  North  Carolina  by  counsel,  the  court  or- 
dered that  the  hearing  of  the  matter  involved 
in  this  proceeding  be  postponed  until  the 
next  term  of  the  circuit  court  of  the  United 
States  at  Wilmington,  N.  C.,  and  committed 
the  petitioner  to  the  custody  of  the  marshal 
of  that  district.  At  the  spring  term,  1892, 
of  the  circuit  court  at  Wilmington  the  mat- 
ters arising  on  the  writ  and  return  were 
argued  by  counsel  for  petitioner,  for  the 
sheriff,  and  the  state  of  North  Carolina,  and 
submitted  to  the  court. 

The  petitioner,  as  a member  of  the  firm  of 
S.  W.  Sanders  & Co.,  of  Wilmington,  N. 
C.,  contracted  with  D.  M.  Ferry  & Co.,  of 
Detroit,  Mich.,  to  sell  for  them  garden, 
flower,  and  field  seeds  on  certain  terms  and 
conditions  set  forth  in  a contract  dated  Octo- 
ber 30,  1891.  The  seeds  ordered  were  duly 
shipped  by  D.  M.  Ferry  & Co.,  from  Detroit, 
received  by  S.  W.  Sanders  & Co.,  at  Wil- 
mington, and  portions  of  them  sold  by  pe- 
titioner. On  the  5th  day  of  March,  1891,  the 
general  assembly  of  North  Carolina  passed 
an  act  of  which  the  following  is  a copy  : 
“An  Act  to  Protect  Seed  Buyers  in  North 
Carolina.  The  General  Assembly  of  North 
Carolina  do  enact : Section  1.  That  any  per- 
son or  persons  doing  business  in  the  state, 
who  shall  sell  seed,  or  offer  for  sale  any  vege- 
table or  garden  seed,  that  are  not  plainly 
marked  upon  each  package  or  bag  containing 
such  seed  the  year  in  which  said  seed  were 
grown,  shall  be  guilty  of  a misdemeanor, 
and,  upon  conviction  thereof,  shall  be  fined 
not  less  than  ten  dollars  or  more  than  fifty 
dollars,  or  imprisoned  not  more  than  thirty 
days,  for  each  and  every  offense  ; provided, 
that  the  provisions  of  the  act  shall  not  apply* 
to  farmers  selling  seed  in  open  bulk  to  other 
farmers  or  gardeners.  Sec.  2.  That  any  per- 
son or  persons  who  shall,  with  intention  to 
deceive,  wrongfully  mark  or  label,  as  to  date, 
any  package  or  bag  containing:  garden  or 
vegetable  seed,  shall  be  guilty  of  a mis- 
demeanor, and,  upon  conviction  thereof, 
shall  be  fined  not  less  than  ten  or  more  than 
fifty  dollars,  or  imprisoned  not  less  than  ten 
or  more  than  thirty  days.  Sec.  3.  That  this 
act  shall  be  in  force  from  and  after  the  1st 
day  of  September,  1891.  Ratified  this,  the 
5th  day  of  March,  1891.” 

The  seeds  so  sent  by  D.  M.  Ferry  & Co., 
were  in  packages  which  were  not  marked 
with  the  year  when  the  seeds  were  grown,  as 
was  required  by  this* statute,  and  the  sales 
made  by  the  petitioner  were  in  the  original 
packages  received  from  Michigan.  Petition- 
er claims  that  this  statute  is  a regulation  of 
commerce  among  the  states,  the  power  to 
make  which  is  not  possessed  by  the  legisla- 
ture of  a state,  but  is,  by  article  1,  § 8,  cl.  3, 
of  the  Constitution  of  the  United  States,  vest- 
ed exclusively  in  the  Congress  provided  for 
by  that  instrument.  Counsel  for  the  state  of 
North  Carolina  contends  that  the  act  men- 
tioned, while  it  may  affect  commerce,  is  not 
a regulation  thereof,  but  is  simply  the  exer- 
cise by  the  state  of  its  police  power  to  protect 
its  citizens  from  fraud.  The  clause  of  the 
Constitution  above  cited  reads  as  follows : 

“ The  Congress  shall  have  power  to  regulate 
4 Inter  S. 


commerce  with  foreign  nations  and  among 
the  several  states  and  with  the  Indian  tribes.” 
The  need  of  a national  regulation  of  com- 
merce among  the  states  was  one  of  the  most 
influential  causes  leading  to  the  formation  of 
the  Constitution  of  the  United  States,  the  de- 
sire being  to  secure  uniformity  of  the  com- 
mercial regulations  against  discriminating 
or  burdensome  state  legislation.  It  is  now 
well  established  that  Congress  has  the  ex- 
clusive right  to  regulate  commerce,  and  that 
the  grant  to  Congress  in  the  Constitution  re- 
lating to  that  subject  carried  with  it  the 
whole  matter,  leaving  nothing  for  the  state 
to  act  upon  in  cases  where  the  subject  is 
national  in  character.  Gibbons  v.  Ogden,  22 
U.  S.  9 Wheat.  1,  6 L.  ed.  23 ; Cook  v.  Penn- 
sylvania, 97  U.  S.  566,  24  L.  ed.  1015 ; Chicago 
& N.  W.  R.  Co.  v.  Fuller,  84  U.  S.  17  Wall. 
560,  21  L.  ed.  710 ; Henderson  v.  Wickham,  92 
U.  S.  259,  23  L.  ed.  543;  Hannibal  & St.  J. 

R.  Co.  v.  Ilusen,  95  U.  S.  465,  24  L.  ed.  527  ; 
Leisy  v.  Hardin,  135  U.  S.  108,  34  L.  ed.  132. 

Is  this  act  of  the  general  assembly  of 
North  Carolina,  as  applied  to  the  sale  in 
question,  a regulation  of  interstate  com- 
merce? If  so,  it  is  void.  The  fact  that 
Congress  has  not  legislated  on  this  particular 
subject — has  not  especially  regulated  this 
character  of  commerce — does  not  authorize 
the  state  legislature  to  regulate  it,  but  shows 
that  Congress  intends  such  sales  to  be  free  in 
all  the  states,  and  not  to  be  restricted  or  bur- 
dened by  any  state  statute.  Philadelphia  & 

S.  M.  S.  S.  Co.  v.  Pennsylvania , 122  U.  S. 
336,  30  L.  ed.  120  ; Bowman  v.  Chicago  & N. 
W.  R.  Co.  125  U.  S.  465,  31  L.  ed.  700. 

In  Robbins  v.  Shelby  County  Tax.  Hist.  120 
U.  S.  489,  30  L.  ed.  694,  the  court  says : 
“The  power  granted  to  Congress  to  regulate 
commerce  among  the  states  being  exclusive 
when  the  subjects  are  national  in  their  char- 
acter, or  admit  only  of  one  uniform  system 
of  regulation,  the  failure  of  Congress  to  ex- 
ercise that  power  in  any  case  is  an  expression 
of  its  will  that  the  subject  shall  be  left  free 
from  restrictions  or  impositions  upon  it  by 
the  several  states.” 

The  meaning  of  the  decisions  of  the  Su- 
preme Court  on  this  question  is  expressed  by 
William  Draper  Lewis  in  his  recent  in- 
structive work  entitled  “The  Federal  Power 
over  Commerce,  and  Its  Effect  on  State  Ac- 
tion, ” (page  123)  : 

“ Whenever  the  subject  effected  by  state 
laws  is  in  its  nature  national,  or  requires  one 
uniform  rule  or  plan  of  regulation,  then  the 
inaction  of  Congress  is  evidence  to  the  court 
of  its  intention  that  the  commerce  in  this  re- 
spect shall  be  free  and  untrammeled  ; but 
when  the  subject,  from  its  local  nature,  does 
not  seem  to  require  a uniform  rule  of  reg- 
ulation, the  inaction  of  Congress  is  evidence 
to  the  court  that  that  body  is  willing  that  the 
states  can  effect  such  subjects  in  the  legiti- 
mate exercise  of  their  reserved  powers. ,r 

In  one  of  the  early  cases  in  which  this 
clause  of  the  Constitution  received  careful 
consideration  ( Brown  v.  Maryland,  25  U.  S. 
12  Wheat.  447,  6 L.  ed.  688)  Chief  Justice 
Marshall,  in  delivering  the  opinion  of  the 
court,  used  this  language  : “ What,  then,  is 
the  just  extent  of  a power  to  regulate  com- 
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merce  with  foreign  nations  and  among  the  I 
several  states?  This  question  was  considered 
in  the  case  of  Gibbons  v.  Ogden , 22  U.  S.  9 | 
Wheat.  1,  6 L.  ed.  23,  in  wrhich  it  was  de- 
clared to  he  complete  in  itself,  and  to  ac- 
knowledge no  limitations  other  than  are  pre- 
scribed by  the  Constitution.  The  power  is 
coextensive  with  the  subject  on  which  it  acts, 
and  cannot  be  stopped  at  the  external  bound- 
ary of  a state,  but  must  enter  its  interior. 

. . . If  this  power  reaches  the  interior  of  a 

state,  and  ma}r  be  there  exercised,  it  must  be 
capable  of  authorizing  the  sale  of  those  arti- 
cles which  it  introduces.  Commerce  is  inter- 
course. One  of  its  most  ordinary  ingredients 
is  traffic.  It  is  inconceivable  that  the  power 
to  authorize  this  traffic,  when  given  in  the 
most  comprehensive  terms,  with  the  intent 
that,  its  efficacy  should  be  complete,  should 
cease  at  the  point  when  its  continuance  is  in- 
dispensable to  its  value.  To  what  purpose 
should  the  power  to  allow  importation  be 
given,  unaccompanied  with  the  power  to  au- 
thorize a sale  of  the  thing  imported?  Sale  is 
the  object  of  importation,  and  is  an  essential 
ingredient  of  that  intercourse  of  which  im- 
portation constitutes  a part.  It  is  as  essential 
an  ingredient,  as  indispensable  to  the  exist- 
ence of  the  entire  thing,  then,  as  importa- 
tion itself.  It  must  be  considered  as  a 
component  part  of  the  power  to  regulate  com- 
merce. Congress  has  a right,  not  only  to 
authorize  importation,  but  to  authorize  the 
importer  to  sell.” 

If  Congress  should  pass  an  Act  requiring 
all  seed  sold  in  packages  to  be  marked  with 
the  year  in  winch  the  same  were  grown,  and 
prohibiting  the  sale  unless  so  marked,  regard- 
less of  the  country  where  grown,  including 
imported  and  domestic  seeds,  as  this  act 
does,  it  would  be  the  exercise  by  Congress 
of  the  power  granted  by  the  Constitution, 
and  a regulation  of  commerce  among  the 
states.  The  difficulty  of  honestly  complying 
with  such  legislation  would  be  presented  to 
the  consideration  of  that  body  as  a reason 
why  the  statute  should  be  amended  or  re- 
pealed. If  this  be  true  (and  can  it  be 
doubted  that  Congress  has  the  constitutional 
right  to  legislate  on  this  subject?)  and  if 
the  conclusion  I reach  is  correct,  that  Con- 
gress has  exclusive  jurisdiction  of  such  regu- 
lation, does  it  not  follow  that  this  legislation 
by  the  general  assembly  of  North  Carolina 
is  unconstitutional  and  void?  If  the  states 
can  legislate,  as  to  the  matter  of  the  North 
Carolina  statute,  because  of  the  absence  of 
legislation  by  Congress  on  the  subject,  as 
was  claimed  by  counsel  in  the  argument, 
would  not  the  provisions  of  that  Act  be  held 
to  be  so  unreasonable,  such  a burden  on  the 
business  of  the  country,  and  so  interfere  with 
the  rights  and  privileges  of  the  citizens 
thereof,  as  to  render  it  void?  It  virtually 
prohibits  the  sale  in  North  Carolina  of  seed 
imported  from  foreign  countries,  for  the 
packages  would  not  be  marked,  and  our 
dealers  could  not  truthfully  mark  them  as 
required  by  that  statute.  It  prevents  the  sale 
in  North  Carolina  of  seed  lawfully  carried 
into  that  state  in  the  mails  of  the  United 
States,  sent  by  dealers  residing  and  doing 
business  in  other  states,  who  pay  to  the  gov- 
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1 ernment  of  the  United  States,  the  postage  or 
I freight  for  the  transportation  of  the  same, 

I under  laws  passed  by  Congress.  It  favors 
the  grower  and  dealer  in  seeds  doing  busi- 
ness in  North  Carolina  to  the  detriment  of 
the  growers  and  dealers  of  all  the  other 
states,  for  the  farmers  of  North  Carolina  are, 
in  effect,  regarded  as  growers  and  dealers  in 
seeds,  and  exempted  from  the  requirements 
of  the  law,  and  it  would  follow  that  all  per- 
sons desiring  to  purchase  from  them  would 
be  “ farmers  or  gardeners.  ” It  would  thereby 
permit  a certain  portion  of  the  citizens  of  that 
state  to  engage  in  that  business,  and  prohib- 
it all  the  rest  from  so  doing.  Why  should 
the  farmers  of  .North  Carolina  be  permitted 
to  sell  seed  in  open  bulk  to  other  farmers  or 
gardeners,  and  the  petitioner,  or  D.  M. 
Ferry  & Co.,  or  any  citizen  who  desires  to 
engage  in  that  traffic,  be  prohibited  from  so 
doing?  How  does  this  protect  seed  buyers? 
Wliat  is  meant  by  “open  bulk?”  The  natu- 
ral meaning  of  the  words  is,  “ in  the  mass  ; 
exposed  to  view ; not  tied  or  sealed  up.  ” 
Used  in  the  connection  they  are  in  this  act, 
they  do  not  relate  to  the  quantity  that  may 
be  sold,  nor  does  the  statute  restrict  it  to  an 
ounce  or  less,  or  require  a bushel  or  more  to 
be  sold.  Any  quantity  of  any  garden  or 
vegetable  seed,  not  in  a package  or  bag,  but 
in  open  bulk,  may  be  sold  by  a farmer  to 
other  farmers  or  gardeners,  without  the  mark 
relating  to  the  year  when  grown.  The  effect 
of  this  is  that  all  dealers  must  sell  their  seeds 
through  farmers,  or  be  excluded  from  the 
market.  The  farmer  may  sell  seeds,  free 
from  any  restrictions  or  marks,  but  any  one 
else  selling  the  same  kind  of  seeds,  even  if 
from  the  same  original  mass  or  bulk,  if  the 
same  be  in  packages  or  bags,  must  have 
plainly  marked  upon  them  the  year  when 
grown, — the  words  that  give  purity  to  the 
contents,  and  eliminate  all  fraud  from  the 
sale.  This  statute  virtually  prevents  the  im- 
portation into  the  state  of  North  Carolina 
of  all  garden  and  vegetable  seeds  in  paper 
packages  or  bags,  for  sale  in  the  packages 
in  which  imported,  and  destroys  that  exten- 
sive and  useful  trade,  so  far  as  that  state  is 
concerned.  If  one  state  can  do  this,  all  can. 
If  North  Carolina  can  impose  this  burden, 
other  states  can  and  will  impose  similar  or 
heavier  ones,  to  the  great  damage  of  a com- 
merce in  which  not  only  this  petitioner  and 
D.  M.  Ferry  & Co.  are  interested,  but  in 
wThich  many  citizens  of  many  of  the  states 
have  invested  their  means,  and  to  which  they 
have  devoted  their  time  and  energies.  In 
Ex  parte  Kieffer , 40  Fed.  Rep.  399,  Mr.  Jus- 
tice Brewer  says  : “ The  moment  you  find  any 
act  of  the  legislature  or  any  ordinance  of  a 
city  which  prevents  the  free  exchange  of  lawT- 
ful  articles  of  commerce  between  the  states, 
you  find  an  act  or  ordinance  which  contra- 
venes the  commercial  clause  of  the  United 
States  Constitution.” 

It  was  argued  that  the  statute  in  question 
is  but  the  legitimate  exercise  of  the  police 
power  of  the  state.  What  is  the  “police 
power,”  conceded  to  and  proper  to  be  exer- 
cised by  the  state?  About  this  eminent 
jurists  have  differed,  and  have  found  it  dif- 
ficult to  draw  the  line  between  it  and  the 


1892. 


Gunn  v.  White  Sewing  Machine  Co. 


309 


powers  granted  to  the  general  government. 
Mr.  Justice  Strong,  in  delivering  the  opin- 
ion of  the  court  in  Hannibal  & St.  J.  R.  Co. 
v.  Husen,  95  U.  S.  465,  24  L.  ed.  527,  said 
on  this  subject : “It  is  generally  said  to  ex- 
tend to  making  regulations  promotive  of 
domestic  order,  morals,  health,  and  safety. 
As  was  said  in  Thorpe  v.  Rutland  & B.  R. 
Co.  27  Vt.  149  : ‘It  extends  to  the  protection 
of  the  lives,  limbs,  health,  comfort,  and 
quiet  of  all  persons,  and  the  protection  of  all 
property,  within  the  state,  according  to  sic 
utere  tuo  ut  alienum  non  laidas  which  being 
of  universal  application,  it  must  of  course 
be  within  the  range  of  legislative  action  to 
define  the  mode  and  manner  in  which  every 
one  may  so  use  his  own  as  not  to  injure 
others.  ’ It  was  further  said  that  by  the 
general  police  power  of  a state  persons  and 
property  are  subjected  to  all  kinds  of  re- 
straint and  burdens  in  order  to  secure  the 
general  comfort,  health,  and  prosperity  of 
the  state,  of  the  perfect  right  of  the  legis- 
lature to  do  which  no  question  ever  was,  or, 
upon  acknowledged  general  principles,  ever 
can  be,  made  so  far  as  national  persons  are 
concerned.  ” 

It  may  also  be  admitted  that  the  police 
power  of  a state  justifies  the  adoption  of  pre- 
cautionary measures  against  social  evils. 
Under  it  a state  may  legislate  to  prevent  the 
spread  of  crime,  or  pauperism,  or  disturb- 
ance of  the  peace.  It  may  exclude  from  its 
limits  convicts,  paupers,  idiots,  and  luna- 
tics, and  persons  likely  to  become  a public 
charge,  as  well  as  persons  afflicted  with 
contagious  or  infectious  diseases;  a right 
founded,  as  intimated  in  the  Passenger  Cases, 
48  U.  S.  7 How.  283,  12  L.  ed.  702,  by  Mr. 
Justice  Grier,  in  the  sacred  law  of  self-de- 
fense. The  same  principle,  it  may  also  be 
conceded,  would  justify  the  exclusion  of 
property  dangerous  to  the  property  of  citi- 
zens of  the  state ; for  example,  animals  hav- 
ing contagious  and  infectious  diseases.  All 
these  exertions  of  power  are  in  immediate 
connection  with  the  protection  of  persons  and 
property  against  noxious  acts  of  other  per- 
sons, or  such  a use  of  property  as  is  inju- 
rious to  the  property  of  others.  They  are 


self-defensive.  I do  not  deem  it  necessary 
to  review  the  cases  on  this  subject.  It  was 
really  disposed  of  in  Gibbons  v.  Ogden,  the 
reasoning  of  Chief  Justice  Marshall  being, 
to  my  mind,  conclusive,  and,  as  expressed  in 
said  case,  never  having  been  departed  from 
in  matters  where  exclusive  jurisdiction  is 
given  to  Congress.  As  he  well  says  : “The 

nullity  of  an  Act  inconsistent  with  the  Con- 
stitution is  produced  by  the  declaration  that 
the  Constitution  is  supreme.” 

Mr.  Justice  Miller,  in  Henderson  v.  Wick- 
ham, 92  U.  S.  529,  23  L.  ed.  543,  on  this 
question  says : “It  is  clear,  from  the  nature 

of  our  complex  form  of  government,  that 
whenever  the  statute  of  a state  invades  the 
domain  of  legislation  which  belongs  exclu- 
sively to  the  Congress  of  the  United  States, 
it  is  void,  no  matter  under  what  class  of 
powers  it  may  fall,  or  how  closely  allied  to 
powers  conceded  to  belong  to  the  states.” 

I conclude  that  the  police  power  of  a state 
cannot  be  held  to  embrace  a subject  confided 
exclusively  to  Congress  by  the  Constitution 
of  the  United  States.  If  the  subject-matter 
of  state  legislation  is  included  in  the  exclu- 
sive grant  of  commercial  power  to  Congress, 
then  the  state  enactment  is  void,  even  if  it 
passed  in  the  exercise  of  the  police  power  of 
the  state.  The  authorities  in  support  of  this 
are  numerous,  and  from  them  I cite  Hannibal 
& St.  J.  R.  Co.  v.  Husen,  95  U.  S.  465,  24  L. 
ed.  527  ; Crutcher  v.  Kentucky,  141  U.  S.  47, 
35  L.  ed.  649  ; Leisy  v.  Hardin,  135  U.  S.  108, 
34  L.  ed.  132. 

Other  questions  are  submitted  by  counsel 
for  petitioner,  but  holding  as  I do  on  the 
matters  I have  mentioned,  I do  not  find  it 
necessary  to  pass  upon  them. 

For  the  reasons  that  I have  given  I conclude 
that  the  act  of  the  general  assembly  of  the 
state  of  North  Carolina  entitled  “An  Act 
to  Protect  Seed  Buyers  in  North  Carolina,” 
being  chapter  331  of  the  acts  for  the  year 
1891,  is  inoperative  and  void,  and  that  the 
petitioner  is  in  custody  in  violation  of  the 
Constitution  of  the  United  States. 

1 therefore  order  that  he  be  discharged  from 
custody. 


ARKANSAS  SUPREME  COURT. 


N.  H.  GUNN,  Appt., 

v. 

WHITE  SEWING  MACHINE  CO. 


(See  18  L.  R.  A.  206.) 


A contract  by  which  a resident  of  a state  agrees 
with  a foreign  corporation  to  canvass  certain  ter- 
ritory for  the  sale  of  its  sewing  machines,  which 
the  corporation  thereby  agrees  to  sell  to  him  on 
credit  and  a bond  given  to  secure  payment  to  the 
corporation  of  any  sum  that  may  become  due  un- 
der such  contract,  constitutes  a part  of  the  inter- 
state commerce  carried  on  by  the  sale  of  such 


sewing  machines  in  accordance  with  said  contract, 
and  therefore  cannot  be  affected  by  a state  statute 
prohibiting  business  within  the  state  by  a foreign 
corporation  which  has  not  complied  with  certain 
requirements,  such  as  filing  a certificate  to  desig- 
nate an  agent  on  whom  process  may  be  served. 

( Cockrill , Ch.  J.,  and  Mansfield.,  J.,  dissent.) 


Decided  December  3 , 1892. 


Note. — For  note  on 
14  L.  R.  A.  97. 
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APPEAL  by  defendant  from  a judgment  of 
the  Circuit  Court  for  Faulkner  County  in 
favor  of  plaintiff  in  an  action  brought  to  en- 
force the  liability  of  defendant  as  surety  upon 
a bond  which  had  been  given  to  plaintiff  by 
one,  Julian,  in  connection  with  a contract  for 
the  sale  of  plaintiff’s  machines.  Affirmed. 
The  facts  are  stated  in  the  opinion. 

Messrs.  J.  H.  Harrod  and  E.  A.  Bolton, 
for  appellant: 

The  legislation  of  a state  will  only  be  re- 
strained when  the  exercise  of  the  right  con- 
flicts with  the  perfect  execution  of  a sovereign 
power  delegated  to  the  United  States. 

Dobbins  v.  Erie  County , 41  U.  S.  16  Pet.  435, 
10  L.  ed.  1022. 

Even  if  a state  were  bound  to  accord  to  a 
company  the  right  of  acting  in  a corporate 
capacity  within  its  limits,  the  state  would  un- 
doubtedly retain  the  power  of  making  reason- 
able regulations  for  the  government  of  the 
company,  and  prescribing  conditions  to  be 
complied  with  before  the  right  maybe  claimed. 
2 Morawetz,  Priv.  Corp.  § 974. 

Messrs.  Sanders  & Watkins  for  appel- 
lee. 

Battle,  J .,  delivered  the  opinion  of  the 
court  : 

The  "White  Sewing  Machine  Company 
was  a corporation  organized  and  doing  busi- 
ness under  the  laws  of  the  state  of  Ohio,  and 
was  engaged  in  the  selling  of  sewing  ma- 
chines and  other  goods  at  Cleveland,  in  that 
state.  A.  I.  Julian  and  N.  H.  Gunn  were 
citizens  of  Faulkner  county,  in  this  state. 
On  or  about  the  6th  day  of  August,  1888, 
the  sewing  machine  company  entered  into  a 
contract  with  Julian,  by  which  the  company 
undertook  and  bound  itself  to  sell  sewing 
machines,  and  the  component  parts  thereof, 
to  Julian,  at  stipulated  prices,  on  a credit, 
and  Julian  agreed  to  canvass  Faulkner 
county,  or  cause  it  to  be  canvassed,  “with 
horse  and  wagon,  exclusively  for  the  sale  of 
the  White  sewing  machines.”  Julian  was 
to  order  the  machin'es,  or  the  component 
parts  of  the  same,  when  he  desired  them  to 
be  sent  to  him.  At  the  same  time  Julian, 
as  principal,  and  Gunn,  as  surety,  executed 
a bond  to  the  sewing  machine  company, 
conditioned,  among  other  things,  that  Julian 
would  pay  all  sums  of  money  that  he  would 
be  owing  to  the  company  for  sewing  ma- 
chines or  otherwise.  After  this  the  com- 
pany, pursuant  to  the  terms  of  its  contract, 
and  on  the  faith  of  the  bond  executed  to  it, 
sold  and  shipped  to  Julian  a large  number 
of  sewing  machines  and  other  property,  and 
Julian  became  indebted  to  it  on  account 
thereof  in  a large  sum  of  money.  Julian 
failing  to  pay,  the  company  brought  this 
action  on  the  bond  against  Gunn  to  recover 
the  same,  or  a part  thereof. 

The  only  defense  made  by  Gunn  was  the 
company  had  not,  at  the  time  the  bond  was 
executed,  filed  any  certificate  in  the  office  of 
the  secretary  of  the  state  of  Arkansas,  des- 
ignating an  agent  upon  whom  process  could 
be  served,  and  its  principal  place  of  busi- 
ness in  this  state. 

Evidence  was,  however,  adduced  at  the 
trial  tending  to  prove,  among  other  things, 
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the  facts  before  stated,  and  that  the  machines 
and  other  property  were  sold  by  the  company 
in  Ohio,  and  shipped  to  Julian  in  this  state. 
The  court  below  held  that  these  transactions 
were  a part  of  the  interstate  commerce  of  the 
United  States,  and  were  not  affected  by  the 
laws  of  this  state,  and  rendered  judgment  in 
favor  of  plaintiff  against  the  defendant,  and 
he  appealed. 

Appellant  contends  that  the  bond  sued  on 
is  void  under  the  Act  of  the  General  As- 
sembly of  April  4,  1887.  That  Act  declares 
that  before  any  foreign  corporation  shall 
begin  to  carry  on  business  in  this  state  it 
shall,  by  a certificate  under  the  hand  of  the 
president  and  seal  of  such  company,  filed  in 
the  office  of  the  secretary  of  state,  designate 
an  agent,  who  shall  be  a citizen  of  the  state, 
upon  whom  process  may  be  served,  and  also 
state  therein  its  principal  place  of  business 
in  this  state  ; and  provided  that,  if  any  such 
corporation  shall  fail  to  file  such  certificate, 
all  its  contracts  with  citizens  of  this  state 
shall  be  void  as  to  the  corporation,  and  shall 
not  be  enforced  in  any  of  the  courts  of  this 
state  in  favor  of  the  corporation. 

It  is  conceded  that  the  certificate  required 
by  that  Act  was  not  filed  by  the  appellee 
until  after  the  debt  sued  on  matured.  Was 
the  bond  void? 

In  Paul  v.  Virginia , 75  U.  S.  8 Wall.  168, 

19  L.  ed.  357,  the  court,  speaking  of  a foreign  [ 
corporation,  said  : “ The  recognition  of  its 

existence,  even  by  other  states,  and  the  en-  | 
forcement  of  its  contracts  made  therein,  de-  j 
pend  purely  upon  the  comity  of  those 
states, — a comity  which  is  never  extended 
where  the  existence  of  the  corporation  or  the  ( 
exercise  of  its  powers  is  prejudicial  to  their  . 
interests,  or  repugnant  to  their  policy. 
Having  no  absolute  right  of  recognition  in 
other  states,  but  depending  for  such  recogni- 
tion and  the  enforcement  of  its  contracts 
upon  their  assent,  it  follows  as  a matter  of 
course  that  such  assent  may  be  granted  upon  ; 
such  terms  and  conditions  as  those  states  may  I 
think  proper  to  impose.  They  may  exclude 
the  foreign  corporation  entirely,  they  may  ■ 
restrict  its  business  to  particular  localities,  « 
or  they  may  exact  such  security  for  the  per- 
formance of  its  contracts  with  their  citizens  j 
as  in  their  judgment  will  best  promote  the 
public  interests.  The  whole  matter  rests  in 
their  discretion.” 

But  this  right  of  the  state  cannot  be  so  ex- 
ercised as  to  interfere  with  the  power  of  Con- 
gress to  regulate  interstate  commerce.  In 
Paul  v.  Virginia  the  corporation  involved 
in  litigation  was  an  insurance  company, 
and  was  not  engaged  in  interstate  commerce. 

In  speaking  of  the  power  to  regulate  com- 
merce, in  that  case,  the  court  further  said  : 

“It  is  undoubtedly  true,  as  stated  by  coun- 
sel, that  the  power  conferred  upon  Congress 
to  regulate  commerce  includes  as  well  com- 
merce carried  on  by  corporations  as  com- 
merce carried  on  by  individuals.  . . . 
This  state  of  facts  forbids  the  supposition 
that  it  was  intended  in  the  grant  of  power 
to  Congress  to  exclude  from  its  control  the 
commerce  of  corporations.  The  language  of 
the  grant  makes  no  reference  to  the  instru- 
mentalities by  which  commerce  may  be  car. 
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ried  on.  It  is  general,  and  includes  a like 
commerce  by  individuals,  partnerships,  as- 
sociations, and  corporations.” 

In  Gloucester  Ferry  Go.  v.  Pennsylvania, 
114  U.  S.  196,  29  L.  ed.  158,  1 Inters.  Com. 
Rep.  382,  the  court,  speaking  of  interstate 
commerce,  said:  “The  power  to  regulate 

that  commerce,  as  well  as  commerce  with 
foreign  nations,  vested  in  Congress,  is  the 
power  to  prescribe  the  rules  by  which  it 
shall  be  governed  ; that  is,  the  conditions 
upon  which  it  shall  be  conducted,  to  deter- 
mine when  it  shall  be  free,  and  when  sub- 
ject to  duties  or  other  exactions.  The  power 
also  embraces  within  its  control  all  the  in- 
strumentalities by  which  that  commerce  may 
be  carried  on,  and  the  means  by  which  it 
may  be  aided  and  encouraged.  The  subjects, 
therefore,  upon  which  the  power  may  be  ex- 
erted are  of  infinite  variety.  While,  with 
reference  to  some  of  them,  which  are  local 
and  limited  in  their  nature  or  sphere  of  op- 
eration, the  states  may  prescribe  regulations 
until  Congress  intervenes  and  assumes  con- 
trol of  them,  yet,  when  they  are  national  in 
their  character,  and  require  uniformity  of 
regulation,  affecting  alike  all  the  states,  the 
power  of  Congress  is  exclusive.  . . 

Nor  does  it  make  any  difference  whether  such 
commerce  is  carried  on  by  individuals  or 
by  corporations.” 

In  Pembina  Consol.  S.  Min.  & M.  Co.  v. 
Pennsylvania , 125  U.  S.  181,  31  L.  ed.  650, 
the  court,  after  discussing  this  power  at 
length,  said:  “The  only  limitation  upon 

this  power  of  the  state  to  exclude  a foreign 
corporation  from  doing  business  within  its 
limits,  or  hiring  offices  for  that  purpose,  or 
to  exact  conditions  for  allowing  the  corpo- 
ration to  do  business  or  hire  offices  there, 
arises  where  the  corporation  is  in  the  em- 
ploy of  the  Federal  government,  or  where 
its  business  is  strictly  commerce,  interstate 
or  foreign.  The  control  of  such  commerce, 
being  in  the  Federal  government,  is  not  to 
be  restricted  by  state  authority.  ” Pensacola 
Teleg.  Co.  v.  Western  U.  Teleg.  Co.  96  U. 
S.  1,  24  L.  ed.  708 ; Cooper  Mfg.  Co.  v.  Fer- 
guson, 113  U.  S.  727,  28  L.ed.  1137. 

In  Robbins  v.  Shelby  County  Tax.  Dist.  120 
U.  S.  489,  30  L.  ed.  694,  the  court  said : 
“ Certain  principles  have  been  already  estab- 
lished by  the  decisions  of  this  court  which 
will  conduct  us  to  a satisfactory  decision. 
Among  those  principles  are  the  following: 
(1)  The  Constitution  of  the  United  States 
having  given  to  Congress  the  power  to 
regulate  commerce,  not  only  with  foreign 
nations,  but  among  the  several  states,  that 
power  is  necessarily  exclusive  whenever  the 
subjects  of  it  are  national  in  their  character, 
or  admit  only  of  one  uniform  system  or  plan 
of  regulation.  ...  (2)  Another  estab- 

lished doctrine  of  this  court  is  that,  where 
the  power  of  Congress  to  regulate  is  exclu- 
sive, the  failure  of  Congress  to  make  express 
regulations  indicates  its  will  that  the  sub- 
ject shall  be  left  free  from  any  restrictions 
or  impositions ; and  any  regulation  of  the 
subject  by  the  states,  except  in  matters  of 
local  concern  only,  as  hereinafter  mentioned, 
is  repugnant  to  such  freedom.” 

“ Of  the  former  class  may  be  mentioned  all 
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that  portion  of  commerce  with  foreign  coun- 
tries or  between  the  states  which  consist  in 
the  transportation,  purchase,  sale,  and  ex- 
change of  commodities.  Here  there  can  of 
necessity  be  only  one  system  or  plan  of  reg- 
ulations, and  that  Congress  alone  can  pre- 
scribe.” Mobile  County  v.  Kimball.  102  U. 
S.  691,  26  L.  ed.  238 ; Fscanaba  & L.  M. 
Transp.  Co.  v.  Chicago , 107  U.  S.  678,  27 
L.  ed.  442. 

“Of  the  class  of  subjects  local  in  their 
nature  or  intended  as  mere  aids  to  commerce,  ” 
on  which  it  has  been  held  that  the  authority 
of  the  states  may  be  exerted  for  their  regula- 
tion and  management  until  Congress  inter- 
feres and  supersedes  it,  “may  be  mentioned 
harbor  pilotage,  buoys,  beacons  to  guide 
mariners  to  the  proper  channels  in  which  to 
direct  their  vessels,  ” bridges  over  navigable 
streams,  wharves,  wharfage  and  quarantine. 
“State  action  upon  such  subjects,”  said  the 
court  in  Mobile  County  v.  Kimball,  supra, 
“can  constitute  no  interference  with  the  com- 
mercial power  of  Congress,  for,  when  that 
acts,  the  state  authority  is  superseded.  Inac- 
tion of  Congress  upon  these  subjects  of  local 
nature  or  operation,  unlike  its  inaction  upon 
matters  affecting  all  the  states,  and  requiring 
uniformity  of  regulation,  is  not  to  be  taken 
as  a declaration  that  nothing  shall  be  done 
in  respect  to  them,  but  is  rather  to  be  deemed 
a declaration  that  for  the  time  being,  and 
until  it  sees  fit  to  act,  they  may  be  regulated 
by  state  authority.” 

A few  cases  will  serve  to  show  the  charac- 
ter of  some  of  the  statutes  which  have  been 
held  by  the  court  to  be  unconstitutional  be- 
cause they  interfere  with  the  exclusive  power 
of  Congress  to  regulate  interstate  commerce, 
and  thereby  what  constitutes,  in  part,  the 
commerce  over  which  such  power  extends. 
In  Hall  v.  DeCuir,  95  U.  S.  485,  24  L.  ed. 
547,  a statute  of  the  state  of  Louisiana  which 
attempted  to  regulate  the  carriage  of  passen- 
gers upon  railroads,  steamboats,  and  other 
public  conveyances,  and  which  provided  that 
no  regulation  of  any  companies  engaged  in 
that  business  should  make  any  discrimination 
on  account  of  race  or  color,  was  considered. 
“ The  case  presented  under  the  statute  was  that 
of  a person  of  color,  who  took  passage  from 
New  Orleans  for  Hermitage,  both  places  be- 
ing within  the  limits  of  the  state  of  Louisi- 
ana, and  was  refused  accommodations  in  the 
general  cabin  on  account  of  color.  In  regard 
to  this  the  court  declared  that,  for  the  pur- 
poses of  this  case,  we  must  treat  the  Act  of 
Louisiana  of  February  23,  1869,  as  requiring 
those  engaged  in  interstate  commerce  to  give 
all  persons  traveling  in  that  state,  upon  pub- 
lic conveyances  employed  in  such  business, 
equal  rights  and  privileges  in  all  parts  of 
the  conveyance,  without  distinction  or  dis- 
crimination on  account  of  race  or  color. 

We  have  nothing  whatever  to  do 
with  it  as  a regulation  of  internal  commerce, 
or  as  affecting  anything  else  than  commerce 
among  the  states.”  And.  speaking  in  refer- 
ence to  the  right  of  the  states,  in  certain 
classes  of  interstate  commerce,  to  pass  laws 
regulating  them,  the  court  said  : “ The  line 

which  separates  the  powers  of  the  states  from 
this  exclusive  power  of  Congress  is  not  al- 
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ways  distinctly  marked,  and  oftentimes  it 
is  not  easy  to"  determine  on  which  side  a 
particular  case  belongs.  . . . But  we 

think  it  may  safely  be  said  that  state  legis- 
lation which  seeks  to  impose  a direct  burden 
upon  interstate  commerce,  or  to  interfere  di- 
rectly with  its  freedom,  does  encroach  upon 
the  exclusive  power  of  Congress.  The  statute 
now  under  consideration,  in  our  opinion, 
occupies  that  position.  It  does  not  act  upon 
the  business  through  the  local  instruments  to 
be  employed  after  coming  within  the  state, 
but  directly  upon  the  business  as  it  comes 
into  the  state  from  without,  or  goes  out  from 
within.  While  it  purports  only  to  control 
the  carrier  when  engaged  within  the  state, 
it  must  necessarily  influence  his  conduct  to 
some  extent  in  the  management  of  his  busi- 
ness throughout  his  entire  voyage.” 

In  Robbins  v.  Shelby  County  Tax.  Hist.  120 
U.  S.  489,  30  L.  ed.  694,  the  taxing  district 
of  Shelby  county,  Tenn. , which  includes  the 
city  of  Memphis,  acting  under  the  authority 
of  a statute  of  that  state  attempted  to  impose 
a license  tax  upon  a drummer  for  soliciting, 
within  that  district,  the  sale  of  goods  for  a 
firm  in  Cincinnati,  which  he  represented; 
but  the  court  decided  that  such  a soliciting 
of  business  constituted  a part  of  interstate 
commerce,  and  that  the  statute  of  Tennessee 
imposing  a tax  upon  such  business  was  in 
conflict  with  the  commerce  clause  of  the 
Constitution  of  the  United  States,  and  was 
therefore  void. 

In  McCall  v.  California,  136  U.  S.  104,  34 
L.  ed.  392,  the  plaintiff  in  error  was  6on- 
victed  of  violating  an  order  of  the  city  and 
county  of  San  Francisco,  in  the  state  of  Cal- 
ifornia, which  made  it  a misdemeanor  for 
any  one  to  act  as  an  agent  of  a railroad  com- 
pany without  having  first  paid  the  sum  of 
$25  as  a license  fee.  He  was  an  agent  in 
said  city  and  county  for  the  New  York,  Lake 
Erie  & Western  Railroad  Company,  a corpo- 
ration having  its  principal  place  of  business 
in  the  city  of  Chicago,  and  which  operated 
a continuous  line  of  road  between  Chicago 
and  New  York.  As  such  agent  his  duties 
consisted  in  soliciting  passenger  traffic  in 
that  city  and  county  over  the  road  he  repre- 
sented. He  did  not  sell  tickets  for  his  com- 
pany ; neither  did  he  receive  nor  pay  out 
money  on  account  of  it.  His  sole  offense 
consisted  in  soliciting  passengers  to  go  over 
his  company’s  road,  without  having  paid 
the  license  tax  imposed  upon  him  by  said 
order  as  a condition  precedent  to  his  right 
to  act  as  such  agent  in  said  county.  The 
court  held  that  the  license  fee  as  to  such 
agency  was  a tax  upon  interstate  commerce, 
and  in  that  respect  was  unconstitutional. 
The  court,  speaking  of  the  agency  and  tax, 
said  : “The  object  and  effect  of  his  soliciting 
agency  were  to  swell  the  volume  of  the  busi- 
ness of  the  road.  It  was  one  of  the  means 
by  which  the  company  sought  to  increase, 
and  doubtless  did  increase,  its  interstate 
passenger  traffic.  It  was  not  incidentally  or 
remotely  connected  with  the  business  of  the 
road,  but  was  a direct  method  of  increasing 
that  business.  The  tax  upon  it,  therefore, 
was,  according  to  the  principles  established 
by  the  decisions  of  this  court,  a tax  upon  a 
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means  or  an  occupation  of  carrying  on  inter- 
state commerce,  pure  and  simple.” 

In  this  case  the  contract  between  the  cor- 
poration and  Julian,  and  the  bond  sued  on, 
were  executed  in  this  state,  and  were  busi- 
ness transacted  in  Arkansas.  But  no  sales, 
or  indebtedness  were  created  by  them.  The 
contract  was  only  an  agreement  to  sell,  and 
the  bond  was  a condition  upon  which  the 
corporation  agreed  to  sell  and  a means, 
adopted  to  secure  the  indebtedness  to  be  con- 
tracted by  sales,  and  both  constituted  a con- 
tract. They  were  made  a foundation  of  a 
future  trade  between  a corporation  of  one 
state  and  a citizen  of  another,  and  were  a 
direct  method  devised  to  increase  the  busi- 
ness of  the  former,  and,  as  to  them,  served 
as  a basis  of  interstate  commerce.  Relying 
on  them,  the  corporation  sold  the  machines 
and  other  property,  and  shipped  them  from 
the  state  of  Ohio,  its  place  of  manufacture 
and  business,  to  Julian,  in  Arkansas ; the 
place  of  sales  being  in  Ohio.  Until  they 
ceased,  according  to  their  terms  or  by  agree- 
ment of  the  parties  to  be  of  any  force,  they 
were  an  inducement  to,  and  entered  into, 
every  sale,  and  formed  a part  of  it.  Accord- 
ing to  the  principles  firmly  established  by 
numerous  decisions  of  the  Supreme  Court  of 
the  United  States,  they  (the  bond  and  con- 
tract) and  the  sales  and  shipment  of  the 
machinery  and  other  property,  were  a part 
of  the  interstate  commerce  of  the  United 
States,  which  Congress  has  the  exclusive 
right  to  regulate,  and  were  and  could  not  be 
affected  by  the  Act  of  April  4,  1887. 

Judgment  affirmed. 

Cockrill,  Ch.  J.,  dissenting: 

A corporation  created  under  the  laws  of 
one  state  has  no  right  to  recognition  in 
another  state.  It  is  a privilege  to  be  enjoyed 
only  through  comity.  Having  the  absolute 
power  of  excluding  it  from  its  jurisdiction, 
the  state  may,  of  course,  impose  such  con- 
ditions upon  the  privilege  of  doing  business 
in  its  limits  as  it  may  think  expedient. 
This  doctrine  went  without  qualification  for 
more  than  three  fourths  of  a century  after 
the  adoption  of  the  Constitution  of  the 
United  States,  when  the  Supreme  Court  of 
the  United  States  ingrafted  upon  it  an  ex- 
ception in  favor  of  foreign  corporations 
which  were  agencies  of  commerce.  The  ex- 
ception was  first  adverted  to  in  Paul  v.  Vir- 
ginia, 75  U.  S.  8 Wall.  168.  19  L.  ed.  357. 
But  that  was  confessedly  obiter , and  estab- 
lished nothing.  It  has  been  said  by  judges 
delivering  the  opinions  of  the  court  that  the 
exception  was  first  established  in  Pensacola 
Teleg.  Co.  v.  Western  V.  Teleg.  Co.  96  b.  S. 
1,  24  L.  ed.  708,  in  1877.  See  Horn  Silver 
Min.  Co.  v.  New  York,  143  U.  S.  305,  314, 
36  L.  ed.  164,  167 ; Pembina  Consol.  S.  Min. 
& M.  Co.  v.  Pennsylvania,  125  U.  S.  181, 
185,  31  L.  ed.  650,  652.  But  Chief  Justice 
Waite,  who  delivered  the  opinion  in  that 
case,  seems  not  to  have  been  aware  that  he 
was  deciding  the  question,  for,  after  quoting 
the  obiter  in  Paul  v.  Virginia  above  men- 
tioned, he  says,  “ the  questions  thus  suggested 
need  not  be  considered  now,”  and  gives  as 
a reason  for  it  the  fact  that  the  court  had 
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placed  the  invalidity  of  the  state  statute  un- 
der consideration  upon  the  ground  that  it 
conflicted  with  the  legislation  of  Congress. 
The  question  has  since  been  adjudicated  in 
several  cases.  I am  aware  of  no  case  in 
which  it  has  been  ruled  that  the  exception 
applies  to  a foreign  corporation  which  is 
not  itself  an  agency  of  commerce.  There  are 
dicta  which  may  go  further,  but  there  are 
also  expressions  of  the  courts  so  pointed  as 
to  indicate  that  the  exception  is  limited  to 
such  corporations  as  are  agencies  of  com- 
merce,— as  carriers  of  freight,  passengers, 
or  communications.  Thus,  in  Pembina  Con- 
sol. S.  Min.  & M.  Co.  v.  Pennsylvania , 
supra,  Judge  Field,  who  first  gave  expression 
to  the  exception,  in  speaking  of  the  case  of 
Pensacola  Teleg.  Co.  v.  Western  U.  Teleg.  Co. 
supra , said  it  was  there  held  that  the  tele- 
graph, as  an  agency  of  commerce  and  inter- 
communication, came  under  the  controlling 
power  of  Congress  and  could  not  be  excluded 
by  a state  from  transacting  its  business  with- 
in its  limits.  And  again,  in  the  same  case, 
he  says  the  exception  extends  only  to  a for- 
eign corporation  in  the  employ  of  the  Federal 
government,  “or  where  its  business  is  strictly 
commerce.”  The  same  language  is  quoted 
with  approval  through  Judge  Lamar  in  Mc- 
Call v.  California , 136  U.  S.  112,  34  L.  ed. 
393.  In  Crutcher  v.  Kentucky,  141  U.  S.  47, 
35  L.  ed.  649,  Judge  Bradley,  after  saying 
that  a state  could  not  restrict  the  right  of  a 
foreign  corporation  where  “the  principal, 
object  of  its  organization”  was  “the  busi- 
ness of  carrying  on  interstate  commerce,” 
said : “ The  case  is  entirely  different  from 

that  of  . . . manufacturing  corporations, 

and  all  other  corporations  whose  business  is 
of  a local  and  domestic  nature.” 

Conceding  that  the  extreme  doctrine  of  Bob- 
bins v.  Shelby  County  Tax  Hist.  120  U.  S. 
489,  30  L.  ed.  694,  must  be  extended  to 
foreign  corporations,  the  conclusion  does  not 
follow  that  such  a corporation,  engaged  in 
interstate  trade, — as  selling  merchandise, — 
can  gain  a domicil  in  a state  in  violation  of 
its  statutes,  merely  to  gain  a vantage  ground 
for  the  sale  of  its  goods.  A manufacturing 
corporation  is  connected  with  commerce,  for 
if  it  cannot  sell,  its  output  is  worthless. 
Many  manufacturing  corporations  would  sus- 
pend operations  if  their  sales  were  limited 
to  the  state  creating  them.  They  are,  then, 
in  a measure  connected  with  interstate  com- 
merce. But  the  business  connection  with 
commerce  must  be  direct  in  order  to  work  an 
inhibition  of  state  action.  It  is  not  sufficient 
that  the  business  is  remotely  or  incidentally 
connected  with  interstate  or  foreign  com- 
merce. State  legislation  which  operates  upon 
natural  persons  and  corporate  agencies  of 
commerce  is  not  invalidated  by  the  commerce 
clause  of  the  Constitution,  unless  it  directly 
affects  commerce.  Sherlock  v.  Ailing,  93  U. 
S.  99,  102,  23  L.  ed.  819,  820;  Smith  v.  Ala- 
bama, 124  U.  S.  474,  31  L.  ed.  511.  The 
rule  as  to  corporate  business  cannot  be  more 
rigid  against  the  state’s  right  of  regulation 
or  prohibition.  In  Pembina  Consol.  S.  Min. 
& M.  Co.  v.  Pennsylvania,  supra,  state  legis- 
lation was  upheld  restricting  the  privilege 
of  a foreign  mining  company  from  maintain- 
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ing  an  office  in  Pennsylvania  notwithstand- 
ing the  maintenance  of  the  office  in  that  state 
afforded  the  corporation  the  opportunity  for 
the  sale  of  its  foreign  products.  So  in  Horn 
Silver  Min.  Co.  v.  New  York,  143  U.  S.  305, 
36  L.  ed.  164. 

Following  the  decisions  of  the  Supieme 
Court  of  the  United  States,  the  only  question 
in  this  case  open  to  serious  consideration,  in 
my  judgment,  is,  Did  the  White  Sewing  Ma- 
chine Company  do  business  in  this  state? 
Or,  to  put  the  question  as  Judge  Field  does 
in  the  case  of  Horn  Silver  Min.  Co.  v.  New 
York,  supra,  Did  the  company  do  business  as 
a corporation  in  this  state?  If  so,  it  must 
submit  to  any  condition  the  state  sees  fit  to 
impose  upon  it.  Any  other  rule  would  bind 
the  hands  of  the  state  authorities,  only  to 
subject  the  public  to  all  the  corporate  abuses 
now  known  or  hereafter  to  be  devised.  The 
statement  of  such  a doctrine  is  startling. 
This  case  does  not  stand  upon  a single  casual 
transaction  in  Arkansas  followed  by  contracts 
for  sales  of  merchandise  which  were  consum- 
mated in  Ohio.  Nor  was  the  contract  which 
the  corporation  entered  into  with  Julian,  for 
whom  the  appellant  was  surety,  simply  an 
agreement  to  sell  merchandise.  If  those 
were  the  only  facts  in  the  case,  it  might  be 
gravely  doubted  whether  the  corporation  had 
done  business  in  Arkansas,  within  the  mean- 
ing of  our  Constitution  and  statute.  It  has 
been  ruled  by  the  Supreme  Court  of  the 
United  States  that  a foreign  corporation  does 
not,  by  doing  a single  act  of  business  in  one 
state,  with  no  purpose  of  doing  other  acts 
there,  come  within  the  porliibition  of  a con- 
stitution and  statute  which  are  substantially 
like  our  own.  Cooper  Mfg.  Co.  v.  Ferguson, 
113  U.  S.  727,  28  L.  ed.  1137.  See  Scruggs 
v.  Scottish- American  Mortg.  Co.  54  Ark.  566. 
And  a merchant  in  Ohio  who  fills  orders  for 
merchandise  received  from  a customer  in  Ar- 
kansas, cannot  be  said  to  be  doing  business 
in  the  latter  state.  If  neither  one  nor  the 
other  constitutes  carrying  on  business  in  Ar- 
kansas, it  is  difficult  to  see  how  the  two 
together  could  make  out  the  case.  If  they 
do  not  no  question  under  the  commerce  clause 
of  the  Constitution  is  presented,  and  the  dis- 
cussion of  it  by  the  court  is  obiter.  But  the 
record  shows  the  following  state  of  facts  in 
this  case  : The  White  Sewing  Machine  Com- 
pany, an  Ohio  corporation,  maintained  a 
resident  agent  at  Little  Rock,  in  this  state. 
The  proof  does  not  show  that  the  agent  held 
or  sold  any  machines  or  other  merchandise 
for  the  company.  He  traveled  over  the  state, 
and  in  the  name  of  the  companj"  sold  to  in- 
dividuals the  exclusive  right  to  vend  its 
merchandise  in  a limited  territory.  The  con- 
sideration for  this  exclusive  privilege  was  a 
contract  on  the  part  of  the  vendee,  binding 
himself  to  sell  no  other  sewing  machine,  and 
to  canvass  the  territory  assigned  to  him  in 
the  interest  of  the  White  machine.  The 
company  also  bound  itself  to  sell  the  vendee 
White  sewing  machines  upon  terms  fixed  by 
the  contract.  As  a part  of  this  contract,  the 
vendee  was  also  required  to  enter  into  bond 
to  the  company,  with  a surety,  for  the  faith- 
ful payment  of  whatever  indebtedness  might 
be  incurred  by  them  to  the  corporation  under 
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the  contract  named,  or  by  any  other  means, 
whether  the  same  should  arise  out  of  the 
purchase  and  sale  or  lease  of  sewing  ma- 
chines, or  the  consignment  of  property  or 
merchandise,  or  the  failure  to  redeliver  or  ac- 
count for  the  same  to  the  corporation,  or  for 
indebtedness  arising  in  any  manner  whatever. 
A great  number  of  such  contracts  were  en- 
tered into  before  the  corporation  complied 
with  the  statute.  After  the  one  in  suit  was 
executed,  the  corporation  complied  with  the 
law  by  filing  a certificate  designating  the 
agent  before  mentioned  as  the  person  upon 
whom  service  might  be  had,  and  Little  Rock 
as  its  principal  place  of  business  in  Arkan- 
sas. The  business  continued  as  before. 
Julian  signed  one  of  these  contracts  and  bond, 
with  the  appellant  as  surety,  and  purchased 
machines,  as  set  out  in  my  brother  Battle’s 
opinion.  The  suit  is  to  recover  upon  the 
bond  thus  executed.  I understand  that  it  is 
upon  the  uncontroverted  facts  above  stated 
that  the  court  concludes  that  the  corporation 
carried  on  business  in  Arkansas.  The  ruling 
that  it  carried  on  business,  within  the  mean- 
ing of  the  statute,  is  expressly  announced. 
The  evidence  does  not  show  simply  the  case 
of  a drummer  soliciting  contracts  for  pur- 
chase of  merchandise,  to  be  consummated  in 
Ohio,  as  was  the  case  of  Robbins  v.  Shelby 
County  Tax.  Dist.  120  U.  S.  489,  30  L. 
cd.  694.  It  shows  that  the  intention  of  the 
foreign  corporation  to  gain  a domicil  in  Ar- 
kansas, and  to  curry  on  its  business  of  sell- 
ing, leasing,  and  consigning  machines  there 
through  local  agents,  as  it  was  authorized  td^ 
do  in  the  state  of  Ohio.  To  ascertain  whether 
the  corporation  did  business  in  Arkansas,  we 
are  not  required  to  limit  our  inquiry  to  the 
transaction  with  which  the  defendant  alone  is 
concerned.  If  it  was  carrying  on  a business 
in  Arkansas  before  and  after  the  transaction 
with  the  defendant,  it  was  competent  for  him 
to  show  that  his  transaction  was  of  the  general 
class  ; and  when  it  is  proved  that  the  corpora- 
tion has  done  acts  here  manifesting  the  in- 
tent to  gain  a domicil  for  the  purpose  of 
transacting  its  business,  that  is  the  beginning 
of  its  business  here,  and  the  contracts  which 
manifest  that  intention  are  avoided  by  the 
statute.  The  instant  the  business  is  entered 
upon,  the  prohibition  of  the  statute  attaches, 
without  waiting  to  see  what  the  corporation 
will  do  next.  Suppose  the  corporation  had 
entered  into  a contract  to  hire  an  office  in  Ar- 
kansas, with  the  avowed  purpose  of  establish- 
ing a domicil  here.  That  would  be  suffi- 
cient proof  of  the  beginning  of  business  here, 
and,  as  the  statute  prohibits  it  from  begin- 
ning business  here  until  it  complies  with  the 
law,  it  could  not  enforce  the  contract.  The 
fact  that  the  transaction  in  suit,  if  isolated 
from  the  others,  would  show  one  connected 
transaction  of  interstate  commerce,  and  noth- 
ing more,  will  not  take  the  case  out  of  the 
statute,  for  when  it  is  once  established  that 
the  corporation  is  exercising  its  functions  in 
a foreign  state,  as  distinguished  from  the  per- 
formance of  mere  commercial  acts  to  be  con- 
summated in  another  state,  it  becomes  subject 
to  state  regulation.  Horn  Silver  Min.  Co.  v. 
New  York , supra  ; Baker  v.  State,  44  Ark.  134. 
That  the  acts  of  the  corporation  in  this  case 
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are  not  mere  commercial  transactions  of  the 
character  indicated,  seems  apparent.  The 
sales  by  the  corporation  of  exclusive  territory 
within  which  the  vendees  might  sell  White 
sewing  machines,  and  the  covenant  on  their 
part  that  they  would  sell  none  other,  are 
contracts  executed  and  to  be  performed  in 
Arkansas,  and,  if  connected  with  interstate 
commerce,  it  is  remotely.  The  terms  of  the 
contracts  show  that  they  relate  not  only  to 
domestic  commerce,  but  to  transactions  hav- 
ing no  connection  with  commerce  at  all ; and 
the  contract  of  suretyship,  like  the  contract  of 
insurance  and  indemnity,  is  not  the  subject 
of  commerce.  These  matters  were  not  trans- 
actions of  interstate  commerce,  but  were 
business  transacted  in  the  state  independently 
of  commerce.  According  to  the  decisions 
above  cited,  they  rendered  the  corporation 
amenable  to  state  regulation. 

The  defendant’s  cause  might  be  rested  here, 
but  I think  it  may  be  fortified  still  further. 
If  the  foreign  corporation  were  strictly  an 
agency  of  commerce,  entering  the  state  for 
the  purpose  of  carrying  on  the  business  of 
interstate  commerce,  I think  it  should  be  held 
that  the  regulation  is  not  a restriction  upon 
commerce.  What  is  the  regulation?  It  is 
that  the  foreign  corporation  doing  business 
in  this  state  shall  make  known  its  place  of 
business  here,  and  designate  the  agent  upon 
whom  service  shall  be  had.  No  license  fee 
or  tax  is  demanded  of  the  corporation.  Not 
even  a fee  for  defraying  the  expenses  of 
the  regulation  is  required.  The  regulation, 
then,  is  nothing  more  than  that  the  corpora- 
tion doing  business  here  shall  consent  to  be 
found  here,  and  shall  designate  the  officer 
upon  whom  service  shall  be  had,  and  where 
he  may  be  found.  In  theory  the  domicil  of 
a corporation  is  only  in  the  state  where  it  is 
created,  and  the  general  rule,  in  the  absence 
of  legislation,  is  that  it  can  be  found  nowhere 
else.  But  when  it  sends  its  agents  into  a 
foreign  state  to  transact  its  business  it  is 
really  as  much  represented  by  them  there  as 
in  the  state  of  its  creation.  It  is  competent 
for  the  legislature  of  the  foreign  state  to  en- 
act that  personal  service  may  be  had  on  the 
corporation  by  service  on  agents  in  its  borders 
who  transact  the  company’s  business  there. 
The  corporation  doing  business  thereafter 
in  the  foreign  state  is  presumed  to  assent 
;o  that  rule.  American  Casualty  Ins.  Co.  v. 
Lea,  56  Ark.  539.  But  it  was  found  of- 
ten inconvenient  for  the  creditor  of  the 
corporation  to  prove  the  agency,  and  so, 
to  make  the  matter  simpler,  some  of  the  states 
enacted  that  some  particular  state  official 
should  be  authorized  to  receive  service  for 
the  corporation.  That  is  the  law  in  this  state 
as  to  insurance  companies.  As  to  others,  it 
requires  the  corporation  to  designate  a person 
who  shall  be  its  agent  to  receive  service. 
That  is  fairer  to  the  corporation  than  to  com- 
pel it  to  run  the  risk  of  having  judgment 
rendered  against  it  by  service  on  some  one  of 
a number  of  persons  transacting  business  for 
it,  who  may  not  have  the  interest  of  the  cor- 
poration at  heart  enough  to  notify  it  of  the 
pendency  of  the  suit.  It  is  better  for  the 
creditor,  because  he  is  relieved  of  doubt  as 
to  the  proper  person  upon  whom  to  get  serv- 
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ice.  To  enforce  the  regulation,  the  penalty 
of  avoiding  the  contract  for  its  violation  is 
imposed.  That  the  regulation  is  reasonable, 
and  within  the  power  of  the  state,  has  never 
been  doubted.  St.  Clair  v.  Cox , 106  U.  S.  350, 
'27  L.  ed.  222 ; Cooper  Mfg.  Co.  v.  Ferguson , 
supra.  “Legislation  in  a great  variety  of 
ways  may  affect  commerce  and  persons  en- 
gaged in  it,  without  constituting  a regula- 
tion of  it  within  the  meaning  of  the  Cohstitu- 
tion ; and  it  may  be  said  generally  that  the 
legislation  of  a state,  not  directly  against 
•commerce  or  any  of  its  regulations,  but  relat- 
ing to  the  rights,  duties,  and  liabilities  of 
citizens,  and  only  indirectly  and  remotely 
affecting  the  operation  of  commerce,  is  of  ob- 
ligatory force  upon  citizens  within  its  terri- 
torial jurisdiction  whether  on  land  or  water, 
or  engaged  in  commerce,  foreign  or  inter- 
state. ” Sherlock  v.  Ailing , 93  U.  S.  99,  23  L. 
•ed.  819 ; Nashville , C.  & St.  L.  R.  Co.  v. 
Alabama,  128  U.  S.  96,  30  L.  ed.  352 ; Little 
Rock  & Ft.  S.  R.  Co.  v.  Ranniford,  49  Ark. 
■291.  This  legislation  is  not  directed  against 
commerce  or  any  of  its  regulations,  but  re-  ‘ 


lates  only  to  the  right  of  the  citizen  to  sue  in 
the  jurisdiction  where  the  cause  of  action 
arises,  and  imposes  upon  the  corporation  only 
the  duty  of  submitting  to  that  jurisdiction. 
The  domestic  corporation  is  required  to  show 
by  record  where  its  principal  place  of  busi- 
ness is,  and  the  law  specifies  that  service  may 
be  had  on  its  officers.  “ It  does  not  lie  in  any 
foreign  corporation  to  complain  that  it  is 
subjected  to  the  same  law  as  the  domestic 
corporation.  ” H orn  Silver  Min.  Co.  v.  New 
York,  supra.  When  a state  no  longer  pos- 
sesses the  power  to  compel  every  corporation 
doing  business  within  its  jurisdiction, 
whether  exclusively  engaged  in  interstate  or 
foreign  commerce  or  not,  to  give  publicity 
to  its  affairs  in  so  simple  a matter  as  making 
known  its  officers  and  place  of  business  there 
will  remain  but  little  of  value  in  its  reserved 
rights.  I think  the  judgment  should  be  re- 
versed, and  the  complaint  dismissed. 

Mansfield,  J .: 

I concur  with  the  chief  justice  in  dissent- 
' ing  to  the  grounds  stated  in  his  opinion. 


UNITED  STATES  CIRCUIT  COURT,  NORTHERN  DISTRICT  OF  ILLINOIS. 


Re  Application  of  the  INTERSTATE  COMMERCE  COMMISSION  for  an  Order  upon 
W.  G.  Brimson  et  al.  to  Answer  Questions. 


!The  process  of  a Federal  court  cannot  be  exercised 
in  aid  of  an  investigation  before  the  Interstate 
Commerce  Commission  as  that  is  an  administra- 
tive and  not  a judicial  body  as  a proceeding  be- 


fore an  administrative  body  is  not  a “case”  or 
“controversy”  within  the  constitutional  powers 
of  the  Federal  courts. 


(. December  7,  1892.) 


APPLICATION  by  the  Interstate  Commerce 
Commission  to  the  United  States  Circuit 
Court  for  the  Northern  District  of  Illinois  for 
an  order  to  compel  the  alleged  agents  of  cer- 
tain railroad  companies  to  produce  certain 
books  and  papers  before  the  Commission,  and 
answer  questions  which  had  been  propounded 
to  them.  Application  dismissed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Walter  D.  Dabney,  with  Messrs. 
Thomas  E.  Milchrist,  U.  S.  List.  Atty., 
and  John  P.  Hand,  Asst.  List.  Atty.,  for 
the  Commission. 

Messrs.  Lyman  Trumbull,  John  P. 
Wilson,  and  James  C.  Hutchins,  with 
Messrs.  Williams,  Holt  & Wheeler,  for 

the  railroad  companies,  and  incidentally  for 
the  witnesses: 

This  investigation  is  in  its  nature  judicial, 
and  authority  to  make  it  could  not  lawfully  be 
conferred  by  Congress  upon  the  Interstate 
Commerce  Commission, which  is,  in  itsnature, 
a legislative  or  administrative,  and  not  a judi- 
cial body. 

The  Federal  government  is  one  of  delegated 
and  divided  powers. 
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When  we  find  in  the  Federal  Constitution 
the  provision  “the  judicial  power  of  the  United 
States  shall  be  vested  in  one  Supreme  Court, 
and  such  inferior  courts  as  Congress  may,  from 
time  to  time,  ordain  and  establish,”  we  have 
the  most  express  limitation  upon  the  right  of 
Congress  to  place  any  judicial  power  in  any 
other  body  whatsoever. 

1 Kent,  Com.  304;  United  States  v.  Ferreira , 
54  U.  S.  13  How.  52,  14  L.  ed.  47,  note. 

These  alleged  violations  of  law  are,  if  any- 
thing, crimes,  punishable  by  heavy  penalties 
of  fine  and  imprisonment,  and  the  investiga- 
tion of  the  question  whether  crime  has  been 
committed  is  not  a “legitimate  governmental 
(i.  e.,  administrative)  purpose.” 

Cooley,  Const.  Lim.  (5th  ed.)  109,  110;  Com. 
v.  Jones,  10  Bush,  725;  Kentucky  & 1.  Bridge 
Co.  v.  Louisville  & N.  R.  Co.  2 Inters.  Com. 
Rep.  351,  2 L.  R.  A.  289,  37  Fed.  Rep.  613; 
United  States  v.  Ferreira,  54  U.  S.  13  How. 
45,  14  L.  ed.  44,  and  note. 

The  so-called  “visltorial  power”  of  the  gov- 
ernment can  have  no  application  to  railroad 
companies  at  all. 

2 Kent,  Com.  (13th  ed.)  300;  Waterman, 
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Corp.  668;  Aity.  Gen.  v.  JJtica Ins.  Co.  2 Johns. 
Ch.  371;  Re  Pacific  Railway  Commission.  32 
Fed.  Rep.  251;  Kilbourn  v.  Thompson,  103  U. 
S.  168,  26  L.  ed.  377. 

Even  if  Congress  could  empower  the  Com- 
mission to  make  this  investigation,  still  it  could 
not  empower  this  court  to  grant  the  order  ap- 
plied for;  because  whether  the  character  of  the 
inquiry  is  judicial  or  non  judicial,  the  question 
does  not  here  arise  in  a case  or  controversy  as 
required  by  the  Constitution. 

Re  Pacific  Railicay  Commission , 32  Fed.  Rep. 
251;  citing  Chisholm  v.  Georgia,  2 U.  S.  2 
Dali.  432,1  L.  ed.  445;  Osbornv.  Bank  of  United 
States,  22  U.  S.  9 Wheat.  745,  6 L.  ed.  205; 
Smithy.  Adams,  130  U.  S.  173,  32  L.  ed.  897; 
Rayburn's  Case,  2 U.  S.  2 Dali.  409,  1 L.  ed. 
436;  United  States  v.  Todd,  54  U.  S.  13  How. 
52,  14  L.  ed.  47,  note;  United  States  v.  Ferreira, 
54  TJ.  S.  13  How.  45,  14  L.  ed.  44;  Re  McLean, 
37  Fed.  Rep.  648;  Story,  Const.  § 1646. 

The  court  will  look  at  the  nature  of  the  right, 
and  not  merely  at  the  form  in  which  it  is  as- 
serted, to  determine  whether  there  is  or  is  not 
a “case”  for  judicial  consideration. 

Murray  v.  Hoboken  Land  & Imp.  Co.  59 
U.  S.  18  How.  282,  15  L.  ed.  376;  United 
States  v.  Ferreira,  54  U.  S.  13  How.  45,  14  L. 
ed.  44. 

The  courts  have  uniformly  and  repeatedly 
refused  to  recognize  as  “cases  or  controversies” 
questions  arising  at  a preliminary  stage  before 
the  judicial  power  is  called  into  exercise,  or 
subject  to  revision  by  another  department  after 
the  courts  have  done  with  them. 

United  Stales  v.  Ritchie,  58  U.  S.  17  How. 
525,  15  L.  ed.  236;  Hayburn’s  Case,  and  United 
States  v.  Ferreira,  supra;  Re  Election  Suprs. 
114  Mass.  247. 

Gresham,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

June  18, 1892,  the  Interstate  Commerce  Com- 
merce Commission  made  an  order  at  Washing- 
ton, requiring  the  Calumet  & Blue  Island 
Railway  Company,  the  Joliet  & Blue  Island 
Railway  Company,  the  Chicago  & Southeast- 
ern Railway  Company,  the  Chicago  & Keno- 
sha Railway  Company,  and  the  Milwaukee, 
Bay  View  & Chicago  Railway  Company,  and 
certain  other  railway  companies,  to  appear  at 
Chicago  on  July  13th,  to  answer  an  informal 
complaint,  made  by  unknown  persons,  charg- 
ing that  the  Illinois  Steel  Company  had  caused 
the  four  first  named  companies  to  be  organized 
for  the  purpose  of  operating  their  switches 
and  side  tracks  at  or  near  Chicago,  and  engag- 
ing in  traffic  by  continuous  shipment  from 
places  without  the  state  of  Illinois  to  places 
within  that  state,  in  connection  with  other 
named  carriers,  and  had  caused  the  last  named 
company  to  be  organized  for  the  like  purpose  in 
Wisconsin;  that  the  steel  company  owned  the 
five  companies,  and  for  six  months  had  oper- 
ated them,  in  connection  with  other  named 
railroad  companies,  as  a convenient  device  for 
evading  the  provisions  of  the  Interstate  Com- 
merce Act,  and  obtaining  unjust  preferences 
and  illegal  rates  on  interstate  business.  The 
five  companies  were  particularly  required  to 
answer  the  following  questions  under  oath: 

“(1)  Does  any  traffic  contract,  agreement  or 
arrangement,  in  writing  or  otherwise,  exist  be- 
4 Inter  S. 


tween  the  companies  above  alleged  to  be  under 
the  control  and  operated  by  said  Illinois  Steel 
Company  and  any  of  the  other  companies  with 
reference  to  interstate  traffic?  If  so,  state  con- 
tract, agreement  or  arrangement. 

“(2)  Are  any  tariffs  of  rates  and  charges  for 
the  transportation  of  interstate  property  in  ef- 
fect between  said  companies  above  alleged  to 
be  under  the  control  of  and  operated  by  said 
Illinois  Steel  Company  and  said  other  railroad 
companies?  If  so,  what  are  they,  and  what 
are  the  divisions  thereof  between  the  several 
carriers? 

“(3)  Have  the  companies  alleged  to  be  under 
the  control  of  and  operated  by  the  Illinois  Steel 
Company  received  interstate  traffic  from  any 
of  the  other  carriers  above  mentioned  during 
the  six  months  last  past,  or  have  they  deliv- 
ered any  of  said  traffic  to  such  other  carriers 
during  that  time  for  any  person,  firm  or  com- 
pany other  than  the  Illinois  Steel  Company? 
and,  if  so,  to  what  extent?” 

The  commission  met  at  the  time  and  place 
appointed,  and  the  companies  alleged  to  be 
owned  and  controlled  by  the  steel  company,, 
except  the  Calumet  & Blue  Island,  appeared, 
and  in  writing,  under  oath,  answered  the  three 
questions  in  the  negative,  and  denied  that  dur- 
ing the  six  months  previous  to  the  entry  of  the 
order  for  the  investigation  they  had  engaged 
in  interstate  commerce.  The  other  company, 
the  Calumet  & Blue  Island,  filed  a verified  an- 
swer, averring  that  it  had  not  engaged  in  in- 
terstate traffic  for  six  months  before  the  filing 
of  the  alleged  complaint;  that  no  traffic  agree- 
ment or  arrangement  existed  between  it  and 
any  of  the  alleged  connecting  companies;  that 
no  schedule  of  charges  for  the  transportion  of 
property  from  one  state  to  another  state  was  in 
effect  between  it  and  other  connecting  roads 
other  than  this;  that  on  June  13,  1892,  it  unit- 
ed with  the  Pennsylvania  Railroad  Company 
in  a tariff  of  $2.75  per  net  ton  on  car  lots  of 
coal  from  points  on  the  Southwestern  Pennsyl- 
vania Railroad  and  the  Youghiogheny  North- 
ern Railroad  to  Joliet,  by  way  of  Chicago,  of 
which  it  received  40  cents  per  net  ton,  that 
amount  having  long  been  the  proportion  of  the 
through  rate  allowed  to  other  carriers  for  the 
same  haul  between  Chicago  and  Joliet;  that  on 
July  6,  1892,  it  entered  into  a similar  contract 
with  the  Lake  Shore  & Michigan  Southern 
Railway  Company  and  the  Pittsburgh  & Lake 
Erie  Railway  Company.  The  answer  denied 
that  the  company’s  road  was  operated  as  a de- 
vice to  evade  the  provisions  of  the  Act;  denied 
that  its  operation  resulted  in  giving  the  steel 
company  illegal  rates,  or  in  affording  it  any 
kind  of  advantage  or  preference;  and  denied 
that  it  had  neglected  to  file  with  the  commis- 
sion copies  of  any  agreements  or  tariffs  as  re- 
quired by  the  Act. 

Certain  officers  of  the  five  railroad  compa- 
nies and  an  officer  of  the  steel  company  ap- 
peared before  the  commission  as  witnesses  in 
obedience  to  its  subpoena,  and,  having  failed 
to  elicit  any  facts  from  them  which  materially 
tended  to  support  the  charge  of  unlawful  dis- 
crimination in  favor  of  the  latter  company,  the 
commission  demanded  the  stock  books  of  the 
steel  company  and  the  stock  books  of  the  five 
railroad  companies  for  inspection,  and  in  that 
connection  inquired  of  the  witnesses  whether 
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they  knew  who  owned  the  five  companies,  and 
•especially  whether  the  steel  company  owned 
them,  or  a majority  of  their  stock.  On  the 
advice  of  counsel,  the  witnesses  refused  to  pro- 
duce the  books  or  answer  the  questions,  and 
the  commission  applied  to  this  court  for  an  or- 
•der  to  compel  them  to  do  both. 

The  application  is  based  upon  the  12th  sec- 
tion of  the  Act,  which  declares  that  the 
commission  shall  have  authority  to  inquire 
into  the  management  and  business  of  all  carriers 
engaged  in  commerce  between  the  states;  that 
it  shall  keep  itself  informed  as  to  the  manner 
and  method  in  which  such  business  is  con- 
ducted, and  have  the  right  to  obtain  from  such 
carriers  full  and  complete  information  neces- 
sary to  enable  it  to  perform  its  duties  and  ac- 
complish the  objects  for  which  it  was  created; 
that  it  shall  execute  and  enforce  the  provisions 
of  the  Act;  that  upon  its  request  it  shall  be  the 
duty  of  any  district  attorney  of  the  United 
States  to  institute  in  the  proper  court,  and 
prosecute  under  the  direction  of  the  attorney 
general,  all  necessary  proceedings  for  the  en- 
forcement of  the  Act  and  for  the  punishment 
of  all  violations  thereof;  that  it  shall  have  pow- 
^r  to  require  by  subpoena  the  attendance  and 
testimony  of  witnesses  and  the  production  of 
all  books,  papers,  tariffs,  contracts,  agreements 
and  documents  relating  to  any  matter  under 
investigation  from  any  place  in  the  United 
States  at  any  designated  place  of  hearing.  The 
section  further  declares  that,  “in  case  of  diso- 
bedience to  a subpoena,  the  commission,  or  any 
party  to  a proceeding  before  the  commission, 
may  invoke  the  aid  of  any  court  of  the  United 
States  in  requiring  the  attendance  and  testi- 
mony of  witnesses  and  the  production  of  books, 
papers,  and  documents,  under  the  provisions 
of  this  section.  And  any  of  the  circuit  courts  j 
of  the  United  States  within  the  jurisdiction  of 
which  such  inquiry  is  carried  on  may,  in  case 
of  contumacy  or  refusal  to  obey  a subpoena 
issued  to  any  common  carrier  subject  to  the 
provisions  of  this  Act,  or  other  person,  issue  an 
order  requiring  such  carrier  or  other  person  to 
appear  before  said  commission  (and  produce 
books  and  papers,  if  so  ordered)  and  give  evi- 
dence touching  the  matter  in  question;  and  any 
failure  to  obey  such  order  of  the  court  may  be 
punished  by  such  court  as  a contempt  thereof.” 

The  Interstate  Commerce  Commission  is  an 
administrative,  and  not  a judicial,  body  ( Ken- 
tucky & I.  Bridge  Co.  v.  Louisville  & N.  it.  Co.  2 
Inters.  Com.  Itep.  351,  2 L.  R.  A.  289,  37 Fed. 
Rep.  612)  and  the  important  question  for  de- 
cision is,  cap  the  process  of  this  court  be  ex- 
ercised in  aid  of  an  investigation  before  such 
a tribunal?  The  jurisdiction  of  the  courts  of 
the  United  States  is  limited,  and  it  is  not  com- 
petent for  Congress  to  confer  upon  them  au- 
thority which  is  not  strictly  judicial,  and  clear- 
ly within  the  grant  found  in  the  3d  article 
of  the  Constitution.  The  first  section  of  that 
article  declares  that  the  judicial  power  of  the 
United  Slates  shall  be  vested  in  one  supreme 
court  and  such  inferior  courts  as  Congress  may 
from  time  to  time  establish;  and  the  second 
section  declares  that  the  judicial  power  shall 
extend  to  all  cases  in  law  and  equity  arising 
under  the  Constitution,  the  laws  of  the  United 
States,  and  treaties  made,  or  which  shall  be 
made,  under  their  authority,  to  all  cases  affect- 
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ing  ambassadors,  other  public  ministers  and 
consuls,  to  all  cases  of  admiralty  and  maritime 
jurisdiction,  to  controversies  to  which  the 
United  States  shall  be  a party,  etc.  This  grant 
of  power  was  discussed  in  Osborne  v.  Bank  of 
United  States , 22  U.  S.  9 Wheat.  738,  6 L.  ed. 
204,  and  in  delivering  the  opinion  of  the  court 
Chief  Justice  Marshall  said: 

“This  clause  enables  the  judicial  depart- 
ment to  receive  jurisdiction  to  the  full  extent 
of  the  Constitution,  laws,  and  treaties  of  the 
United  States,  when  any  question  respecting 
them  shall  assume  such  a form  that  the  judicial 
power  is  capable  of  acting  upon  it.  That 
power  is  capable  of  acting  only  when  the  sub- 
ject is  submitted  to  it  by  a party  who  asserts 
his  rights  in  the  form  prescribed  by  law.  It 
then  becomes  a case.” 

In  Smith  v.  Adams,  130  U.  S.  167,  32  L.  ed. 
895,  this  section  was  again  considered,  and  in 
interpreting  it  the  court  said: 

“By  those  terms  are  intended  the  claims  or 
contentions  of  litigants  brought  before  the 
courts  for  adjudication  by  regular  proceedings 
established  for  the  protection  or  enforcement 
of  rights,  or  the  prevention,  redress,  or  punish- 
ment of  wrongs.  Whenever  the  claim  or  con- 
tention of  a party  takes  such  a form  that  the 
judicial  power  is  capable  of  acting  upon  it, 
then  it  has  become  a case  or  controversy.” 
“The  functions  of  the  judges  of  the  courts  of 
the  United  States,”  said  Judge  Story,  “are 
strictly  and  exclusively  judicial.  They  cannot, 
therefore,  be  called  upon  to  advise  the  president 
in  any  interpretation  of  law,  or  act  as  com- 
missioners in  case  of  pensions  or  other  like  pro- 
ceedings.” 2 Story,  Const.  § 1777. 

The  application  of  an  administrative  body 
(and  we  are  now  considering  such  an  applica- 
| tion)  to  a judicial  tribunal  for  the  exercise  of 
its  functions  in  aid  of  the  execution  of  non- 
judicial  duties  does  not  make  a “case”  or 
“controversy”  upon  which  the  judicial  power 
can  be  brought  to  bear.  It  is  not  a contention 
between  litigants,  “brought  before  a court  by 
regular  proceedings  for  the  protection  or  en- 
forcement of  rights,  or  the  prevention,  redress, 
or  punishment  of  wrongs.”  The  commission 
was  engaged  in  investigating  charges  of  unlaw- 
ful discrimination  against  certain  railroad 
companies,  and  this  court  is  simply  asked  to 
aid  that  body  in  obtaining  evidence  which,  it 
is  claimed,  will  tend  to  support  the  charges, 
The  subject  of  the  inquiry  is  not  brought  here 
for  adjudication,  and  this  court  can  exercise 
no  discretion  beyond  deciding  whether  the  evi- 
dence demanded  is  pertinent  to  the  charges, 
and  within  the  general  scope  of  the  12th  sec- 
tion. Congress  cannot  make  the  judicial  de- 
partment the  mere  adjunct  or  instrument  of 
either  of  the  other  departments  of  government. 
Rayburn's  Case,  2 U.  S.  2 Dali.  409,  1 L.  ed. 
436:  United  States  v.  Ferreira,  54U.S.  13  How. 
45,  14  L.  ed.  44;  Re  McLean,  37 Fed.  Rep.  648. 

By  an  Act  of  Congress  passed  in  1887  the 
president  was  authorized  to  appoint  three  com- 
missioners to  examine  the  books,  papers,  and 
method  of  business  of  all  railroad  companies 
which  had  received  aid  from  the  United  States, 
for  the  purpose  of  ascertaining  whether  they 
had  observed  the  obligations  imposed  upon 
them  by  law.  The  Act  gave  the  commissioners 
power  to  require  the  attendance  and  testimony 
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of  witnesses  and  the  production  of  books, 
papers,  and  documents  relating  to  any  matter 
under  investigation.  It  also  provided  “that 
any  of  the  circuit  or  district  courts  of  the 
United  States  within  the  jurisdiction  of  which 
such  inquiry  is  carried  on  may,  in  case  of  con- 
tumacy or  refusal  to  obey  a subpoena  issued  to 
any  person,  issue  an  order  requiring  any  such 
person  to  appear  before  said  commissioners, 
or  either  of  them,  as  the  case  may  be,  and  to 
produce  books  and  papers,  if  so  ordered,  and 
give  evidence  touching  the  matter  in  question; 
and  any  failure  to  obey  such  order  of  the  court 
may  be  punished  by  said  court  as  a contempt 
thereof.”  Three  commissioners  were  accord- 
ingly appointed,  and  they  cited  before  them 
Leland  Stanford,  president  of  the  Central  Pa- 
cific Railroad  Company,  one  of  the  corpora- 
tions which  had  received  government  aid,  and 
propounded  questions  to  him  touching  the 
administration  of  the  affairs  of  his  company, 
and  the  alleged  dishonest  disbursement  of 
some  of  its  moneys,  which  he  refused  to  an- 
swer. He  was  also  required  to  produce  the 
books  of  his  company,  which  he  declined  to 
do.  The  Circuit  Court  for  the  Northern  Dis- 
trict of  California  was  thereupon  applied  to  for 
an  order  upon  Stanford,  to  show  cause  why  he 
should  not  be  required  to  comply  with  the  de- 
mands of  the  commissioners.  Mr.  Justice 
Field,  Judge  Sawyer,  and  Judge  Sabin  consti- 
tuted the  court  which  heard  the  motion,  and 
they  concurred  in  holding  that  it  was  not  a case 
or  controversy  within  the  meaning  of  the  Con- 
stitution, and  that  the  Act  under  which  the 
commissioners  were  appointed  was  unauthor- 
ized and  void.  In  a carefully  prepared  opinion 
on  the  motion,  Mr.  Justice  Field  said; 

“The  court  is  made  the  ministerial  agent  of 
the  commission  to  perform  its  behests  when- 
ever a witness  refuses  to  respond  to  a question 
or  produce  papers  within  the  range  of  the  au- 
thority attempted  to  be  given  by  the  statute. 
The  judicial  department  of  government  is 
simply  made,  by  this  Act,  an  adjunct  to  the  leg- 
islative department  in  the  exercise  of  its  politi- 
cal and  legislative  functions  and  powers,  to  exe- 
cute its  demands,  and  that,  too,  in  a matter  into 
which  Congress,  under  the  decision  cited,  has 
no  jurisdiction  whatever  to  inquire.  I know 
of  no  power  in  Congress  to  thus  render  the 
judicial  department  subordinate  or  auxiliary  to 
the  legislative  and  executive  departments  of 
ths  government,  or  to  either  of  them.  If  there 
is  any  one  proposition  immutably  established 
I had  supposed  it  to  be  that  the  judiciary  de- 


partment is  absolutely  independent  of  the  other 
departments  of  the  government,  and  that  it 
cannot  be  called  upon  to  act  a part  subordinate 
to  any  other  department  of  the  government.” 
Re  Pacific  Railway  Comrs.  32  Fed.  Rep.  251. 

Undoubtedly  Congress  may  confer  upon  a 
non  judicial  body  authority  to  obtain  informa- 
tion necessary  for  legitimate  governmental 
purposes,  and  make  refusal  to  appear  and 
testify  before  it  touching  matters  pertinent  to 
any  authorized  inquiry  an  offense  punishable 
by  the  courts,  subject,  however,  to  the  privilege 
of  witness  to  refuse  to  make  disclosure  which 
might  tend  to  criminate  them,  or  subject  them 
to  penalties  or  forfeitures.  A prosecution  or 
an  action  for  violation  of  such  a statute  would 
clearly  be  an  original  suit  or  controversy  be- 
tween parties  within  the  meaning  of  the  Con- 
stitution, and  not  a mere  application,  like  the 
present  one,  for  the  exercise  of  the  judical 
power  in  aid  of  a nonjudicial  body.  So  much 
of  section  12  as  authorizes  or  requires  the  courts 
to  use  their  process  in  aid  of  inquiries  before 
the  Interstate  Commerce  Commission  is  un- 
constitutional and  void,  and  the  application 
is  dismissed. 


In  Re  INTERSTATE  COMMERCE  COM- 
MISSION. 

Similar  application  to  that  made  in  the  fore- 
going case  for  an  order  to  compel  Summer 
Hopkins  and  Henry  Walker  to  answer  certain 
questions.  Dismissed. 

The  same  counsel  appeared  for  the  commis- 
sion as  in  the  preceding  case. 

Messrs.  Rogers,  Locke  & Milburn  for 
Hopkins  and  Walker. 

Gresham,  Circuit  Judge: 

The  commission  of  its  own  motion,  instituted 
an  inquiry  to  ascertain  whether  certain  rail- 
road companies  engaged  in  the  transportation 
of  passengers  and  property  from  Chicago  to 
eastern  seaboard  points  had  violated  the  pro- 
visions of  the  Commerce  Act.  The  inquiry 
seems  to  have  been  chiefly  directed  against  the 
Wabash  Company,  and  the  questions  which 
Sumner  Hopkins  and  Henry  Walker  refused 
to  answer  relate  to  the  business  and  manage- 
ment of  that  company.  The  application  for 
an  order  to  compel  those  witnesses  to  testify 
before  the  commission  as  demanded  is  dis- 
missed for  the  reasons  given  in  disposing  of  the 
application  for  a similar  order  against,  W.  G. 
Brimson  and  others.  53  Fed.  Rep.  476. 


INTERSTATE  COMMERCE  COMMISSION. 


THE  TECUMSEH  CELERY  COMPANY 

v. 

THE  CINCINNATI,  JACKSON  & MACKINAW  RAILWAY  COMPANY  and  The 

Wabash  Railroad  Company. 


1.  When  a carrier  fails  to  answer  a complaint 
filed  under  section  13  of  the  Act  to  Regulate 
Commerce,  the  Commission  will  take  such 
proof  of  the  facts  as  may  be  deemed  proper 
4 Inter  S. 


and  reasonable,  and  make  such  order  there- 
on as  the  circumstances  of  the  case  appear 
to  require. 

2.  For  that  portion  of  its  line  over  which  the 
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Western  Classification  is  in  force  the  Wa- 
bash road  should  class  celery  with  cauli- 
flower, asparagus,  lettuce,  green  peas,  string 
beans,  oyster  plant,  egg  plant,  and  other 
vegetables  enumerated  in  Class  C of  that 
Classification,  rather  than  with  berries, 
peaches,  grapes,  and  other  fruits  specified  in 
Class  III.  thereof,  and  the  defendants  should 
transport  celery  from  Tecumseh  to  Kansas 
City  at  no  higher  rate  per  carload  than 
they  charge  for  carrying  a carload  quantity 


of  any  of  said  other  vegetables  named  in 
Class  C aforesaid;  and  mixed  carloads  of 
celery  and  cauliflower  or  other  vegetables 
specified  in  said  Class  C of  the  Western 
Classification  should  be  transported  by  de- 
fendants from  Tecumseh  to  Kansas  City  at 
no  higher  rate  per  carload  than  they  charge 
for  carrying  a carload  quantity  of  either  of 
said  vegetable  articles  embraced  in  that 
class. 


Complaint  filed  February  1,  1892. — Answer  of  Cincinnati , Jackson  & Mackinaw  Railway  Com- 
pany filed  February  23,  1892. — Depositions  in  behalf  of  complainant  Hied  May  6,  1892. — 
Statement  of  facts  filed  by  complainant  May  16,  1892. — Hearing  at  Detroit , Michigan,  May 
2,  1893. — Decided  June  15,  1893. 


CLASSIFICATION  of  Celery. 


Mr.  W.  C.  Burridge  for  complainant. 

Messrs.  Swayne,  Swayne  & Hayes  for  Cincinnati,  Jackson  & Mackinaw  Railway  Company. 


REPORT  AND  OPINION  OF  THE  COMMISSION. 


Veazey,  Commissioner: 

The  petition  in  this  case  is  as  follows: 

“ I.  That  the  complainant  is  a company  in- 
corporated under  the  laws  of  the  state  of 
Michigan,  and  has,  since  about  the  month  of 
August,  1887,  been  engaged  in  growing  vege- 
tables near  the  town  of  Tecumseh  in  said  state, 
and  shipping  the  same  over  the  railroads  of  the 
defendants  and  other  carriers  for  sale  in  various 
markets. 

“ II.  That  the  defendants  above-named  are 
common  carriers  and  under  a common  control, 
management,  or  arrangement  for  continuous 
carriage  or  shipment,  are  engaged  in  the  trans- 
portation of  property  wholly  by  railroad  be- 
tween Tecumseh,  in  the  state  of  Michigan, 
and  Kansas  City,  in  the  state  of  Missouri,  and 
as  such  common  carriers  are  subject  to  the  Act 
to  Regulate  Commerce. 

“III.  That  the  rate  of  fifty-one  cents  per 
hundred  pounds  now  charged  by  defendants 
to  the  complainant  for  the  transportation  of 
celery  in  carload  lots  of  not  less  than  twenty 
thousand  pounds,  released,  from  Tecumseh, 
Michigan,  to  Kansas  City,  Missouri,  is  unjust 
and  unreasonable,  in  violation  of  the  Act  to 
Regulate  Commerce. 

“ IY.  That  defendants  by  charging  more 
for  the  transportation  of  celery  in  carloads 
from  Tecumseh,  aforesaid,  to  Kansas  City, 
aforesaid,  than  they  charge  for  the  transporta- 
tion in  carloads  of  cauliflower  and  other  vege- 
tables, similar  to  celery  in  bulk,  weight,  and 
value,  unjustly  discriminate  against  complain- 
ant and  subject  it  to  undue  aud  unreason- 
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able  prejudice  and  disadvantage  in  violation  of 
the  Act  to  Regulate  Commerce. 

“ Y.  That  defendants  by  refusing  to  trans- 
port celery  and  other  vegetables,  of  similar 
bulk  and  value,  together  in  what  is  known  as 
mixed  carload  lots  from  Tecumseh  aforesaid  to 
Kansas  City  aforesaid,  at  the  higher  carload 
rate  and  minimum  carload  weight  specified 
for  celery,  and  by  insisting  upon  charging  the 
carload  rate  on  minimum  carload  weight  of 
twenty  thousand  pounds  of  celery  when  only, 
for  example,  seventeen  thousand  pounds  there- 
of is  loaded  in  a car,  and  also  insisting  upon 
charging  the  less  than  carload  rates  upon,  for 
example,  three  thousand  pounds  of  cauliflower 
loaded  in  the  same  car,  exact  an  unlawful  and 
unjust  charge  for  such  mixed  carloads,  unjust- 
ly discriminate  against  complainant  and  sub- 
ject it  to  undue  and  unreasonable  prejudice 
and  disadvantage,  in  violation  of  the  Act  to 
Regulate  Commerce. 

“ By  way  of  specification  under  the  forego- 
ing allegations  the  complainant  avers  and  sets 
forth  that  the  transportation  of  celery  in  car- 
loads over  defendants’  lines  from  Tecumseh, 
aforesaid,  to  Kansas  City,  aforesaid,  is  con- 
ducted under  two  classifications  and  a combi- 
nation rate,  namely,  Official  Classification, 
Class  IY.,  nineteen  cents  per  hundred  pounds, 
Tecumseh  to  St.  Louis  or  Hannibal,  distance 
about  four  hundred  and  forty  miles;  and  West- 
ern Classification,  Class  III.,  thirty-two  cents 
per  hundred  pounds,  St.  Louis  or  Hannibal  to 
Kansas  City.  That  shipments  are  made  re- 
leased; and  the  form  of  release  in  use  is  as  per 
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copy  thereof  attached  hereto,  and  marked  Ex- 
hibit A.  That  the  commodity  is  loaded  in 
refrigerator  cars  employed  by  defendant  in  the 
transportation  of  dressed  beef  and  similar  traf- 
fic from  Kansas  City  to  eastern  points,  and 
complainant’s  celery  furnishes  return  loads  for 
these  cars,  which  they  would  not  have  if  the 
traffic  were  carried  in  other  cars  or  shipped  to 
points  in  other  directions.  That  the  cost  of 
refrigeration  is  not  included  in  the  rate  charged, 
but  on  the  contrary,  the  ice  used  for  refrigerat- 
ing purposes,  when  complainant’s  celery  is 
transported  in  such  cars,  is  furnished  by  com- 
plainant, and  the  cost  thereof  is  a charge  upon 
the  transportation  in  addition  to  the  rate  which 
is  complained  of  as  unlawful.  That  the  rate 
on  celery  between  the  points  mentioned  was 
twenty-five  cents  per  hundred  pounds  in  1887, 
and  complainant’s  business  was  established  and 
built  up  during  the  time  it  continued  in  force. 
That  in  or  about  the  month  of  September, 
1889,  the  rate  on  celery  from  Mississippi  river 
points  to  Kansas  City,  was  raised  by  a change  in 
the  Western  Classification,  and  that  commodity 
y/was  taken  out  of  Class  C,  which  embraces 
cauliflower  and  many  other  vegetables,  and 
placed  in  Class  III.  of  said  Western  Classifica- 
tion. That  the  market  price  of  celery  had  de- 
clined before  the  increase  in  rate  and  has  since 
that  time  further  declined.  That  celery  comes 
in  competition  in  the  Kansas  City  market  with 
celery  shipped  by  various  methods  from  sev- 
eral localities,  and  it  also  competes  for  sale  in 
that  and  other  markets  of  the  World  with 
other  vegetables,  such  as  cauliflower,  aspara- 
gus, lettuce,  green  peas,  string  beans,  oyster 
plant,  egg  plant,  and  the  finer  kinds  of  veg- 
etables generally,  which  in  value  equal  or  ex- 
ceed the  value  of  celery.  That  Class  III.  of 
said  Western  Classification,  in  which  celery  is 
vnow  placed,  also  includes  berries,  peaches, 
grapes,  and  green  fruits,  with  which  celery 
cannot  successfully  compete  for  sale  to  the 
average  consumer.  That  the  sale  of  the  com- 
plainant’s celery  is  injuriously  affected  by  the 
defendants’  excessive  rate  to  Kansas  City  as 
compared  with  their  lower  charges  on  such 
competitive  vegetable  articles.  Tljat_Jo  be 
•reasonable  the  rate  on  celery  in  carloads  should' 
jnoi  exceed  the  rate  charged  on  other  vegetables 
with  which  it  competes  for  sale  and  which  are 
embraced  in  Class  C of  said  Western  Classifica- 
tion. That  complainant  while  complaining  of 
the  whole  rate  of  fifty-one  cents  per  hundred 
pounds  as  unreasonable,  desires  to  call  par- 
ticular attention  to  the  fact  that  it  is  so  mainly 
because  of  the  greatly  disproportionate  charge 
for  the  haul  to  Kansas  City  from  points  on  the 
Mississippi  river.  That  under  the  Official  Clas- 
sification mixed  carloads  of  commodities  differ- 
ently classed  may  be  shipped  at  the  carload 
rate  and  minimum  weight  per  carload  specified 
for  the  article  belonging  to  the  highest  class, 
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but  this  is  not  allowed  by  the  Western  Classi- 
fication. Complainant  makes  no  claim  for 
any  reparation  to  which  it  may  be  entitled  by 
reason  of  injuries  sustained  under  the  unlaw- 
ful rate  aforesaid. 

“The  complainant  prays  that  the  defendants 
may  be  required  to  answer  the  charges  herein, 
and  that  after  due  hearing  and  investigation 
an  order  be  made  commanding  the  defendants 
to  cease  and  desist  from  said  violations  of  the 
Act  to  Regulate  Commerce,  and  for  such  other 
and  further  order  as  the  Commission  may 
deem  necessary  in  the  premises.” 

The  defendant,  the  Cincinnati,  Jackson  & 
Mackinaw  Railway  admits  that  its  road  and 
that  of  its  co-defendant,  the  Wabash  Railroad 
Company,  forms  a line  of  railroad  from  Te- 
cumseh,  Michigan,  via  Britton,  Michigan,  to 
Kansas  City,  Missouri,  for  the  transportation 
of  freight,  and  also  admits  that  the  rates  are 
as  set  out  in  the  complaint.  The  answer  of 
this  defendant  also  avers  that  the  rates  from 
Tecumseh  to  East  St.  Louis,  of  which  no  com- 
plaint is  made,  and  which  alone  are  pro-rat- 
able, are  uniform,  reasonable  and  just;  that  the 
rates  charged  from  East  St.  Louis  to  Kansas 
City,  which  form  the  basis  for  the  complaint 
ai^e  promulgated  and  exacted  by  the  different 
railroads  comprising  the  Western  Freight  As- 
sociation, over  which  the  Cincinnati,  Jackson 
& Mackinaw  Railway  has  no  control,  and  for 
which  it  should  not  be  held  responsible  ; that 
the  claim  of  petitioner,  that  the  celery  is  loaded 
in  refrigerator  cars  employed  by  the  defendants 
in  the  transportation  of  dressed  beef  and  simi- 
lar traffic  from  Kansas  city  to  eastern  points, 
and  that  complainant’s  celery  furnishes  return 
loads  for  these  cars  is  not  applicable,  so  far  as 
this  defendant  is  interested,  as  this  defendant 
has  been  compelled  to  haul  the  empty  cars  to 
Tecumseh  for  loading,  from  its  junction  with 
the  Wabash  Railroad. 

Practically  no  defense  has  been  made  to  the 
complaint  in  this  case.  The  complaint  ex- 
pressly disclaims  any  attack  upun  the  rates 
charged  to  the  Mississippi  river,  a!nd  the  Cin- 
cinnati, Jackson  & Mackinaw  Railway  Com- 
pany, which  delivers  the  traffic  to  the  Wabash 
at  Britton,  only  six  miles  from  Tecumseh,  is  a 
necessary  party  merely  on  account  of  being 
one  of  the  connecting  carriers  in  the  through 
line  over  which  the  traffic  must  pass.  The  bur- 
den of  defending  the  rates  complained  of  was 
therefore  upon  the  Wabash  Railroad  Company, 
which  has  failed  to  answer  or  take  any  part  in 
the  proceeding. 

Rule  XI.  of  the  Rules  of  Practice  before 
the  Commission,  provides  in  the  second  par- 
agraph that  “in  case  of  'failure  to  answer, 
the  Commission  will  take  such  proof  of  the 
facts  as  may  be  deemed  proper  and  reasonable, 
and  make  such  order  thereon  as  the  circum- 
stances of  the  case  appear  to  require.”  On 
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April  19,  1892,  complainant  took  the  testi- 
mony of  P.  W.  A.  Fitzsimmons,  C.M.  Wood- 
ward, andE.  J.  Hollister  by  deposition,  having 
theretofore  duly  mailed  reasonable  notice  there- 
of to  each  of  the  defendant  corporations.  Nei- 
ther of  the  defendants  participated  in  the  taking 
of  such  depositions,  nor  was  either  of  them  rep- 
resented at  the  hearing  before  the  Commission 
in  Detroit  on  May  2d,  1893,  although  due 
and  timely  notice  of  such  hearing  was  given. 
At  the  hearing  in  Detroit,  the  complainant  was 
represented  by  counsel  and  its  manager,  Mr. 
E.  J.  Hollister,  the  depositions  above  referred 
to  were  read  and  put  in  evidence,  and  Mr. 
Hollister  was  also  sworn  and  examined. 

This  traffic  from  Tecumseh  for  Kansas  City, 
Missouri,  is  taken  in  Wabash  cars  to  East  St. 
Louis,  Illinois,  under  the  Official  Classification 
and  joint  through  rate  of  the  defendant  Car- 
Tiers,  and  from  East  St.  Louis  the  carriage  is 
continued  in  the  same  cars  to  Kansas  City 
under  the  Western  Classification  and  the 
tariff  rate  of  the  Wabash  road,  but  the  car- 
riage is  continuous  and  there  is  but  one 
through  shipment  and  one  through  charge 
from  Tecumseh  to  the  point  of  destination. 
The  carload  rate  from  Tecumseh,  Mich.,  to 
East  St.  Louis,  111.,  on  Celery,  Cauliflower, 
Asparagus,  String  Beans,  Green  Peas,  Lettuce, 
Oyster  Plant,  Egg  Plant,  etc. , in  either  straight 
or  mixed  carloads  is  the  same,  19  cents  per  100 
lbs.  From  East  St.  Louis  to  Kansas  City,  the 
above  articles,  except  celery , take  the  Class  C 
rate  of  15  cents  perT^TTbs.  in  either  straight 
or  mixed  carloads,  while  celery,  in  straight 
carloads^only,  is  charged  the  ClasslTrale  of 
32  cents  per  100  lbs.  The  through  rate  from 
Tecumseh  to  Kansas  City  on  celery  in  car- 
loads is  51  cents  per  100  lbs. ; and  that  on  the 
other  articles  mentioned,  in  either  straight  or 


mixed  carloads,  is  34  cents  per  100  lbs. ; and  the 
d;iffer£nce-is  wholly  caused  by  the  higher  classi- 
fication of  celery  in  the  Western  Classification, 
which  is  applied  by  the  Wabash  to  that  por- 
tion of  its  line  extending  from  East  St.  Louis 
to  Kansas  City.  It  is  matter  of  general  knowl- 
edge that  during  recent  years,  and  especially 
since  the  change  in  classification  mentioned  in 
the  complaint,  celery  has  come  into  much  more 
common  use.  Its  production  has  greatly  in- 
creased and  its  market  value Jms  declined  It 
certainly  is  no  more  a table  luxury  than  some 
of  the  vegetables  which  have  a lower  class  in 
the  Western  Classification.  As  varied  or 
qualified  by  the  foregoing,  the  facts  stated  in 
the  petition  are  found  to  be  true,  and  we  hold 
that  the  complainant  is  entitled  to  the  relief 
claimed. 

For  that  portion  of  its  line  over  which  the 
Western  Classification  is  in  force  the  Wabash 
road  should  class  celery  with  cauliflower, 
asparagus,  lettuce,  green  peas,  string  beans, 
oyster  plant,  egg  plant,  and  other  vegetables 
enumerated  in  Class  C of  that  Classification, 
rather  than  with  berries,  peaches,  grapes,  and 
other  fruits  specified  in  Class  III.  thereof,  and 
the  defendants  should  transport  celery  from 
Tecumseh  to  Kansas  City  at  no  higher  rate 
per  carload  than  they  charge  for  carrying  a 
carload  quantity  of  any  of  said  other  vegeta- 
bles named  in  Class  C aforesaid;  and  mixed 
carloads  of  celery  and  cauliflower  or  other 
vegetables  specified  in  said  Class  C of  the  West- 
ern Classification  should  be  transported  by  de- 
fendants from  Tecumseh  to  Kansas  City  at  no 
higher  rate  per  carload  than  they  charge  for 
carrying  a carload  quantity  of  either  of  said 
vegetable  articles  embraced  in  that  class. 
Order  will  be  entered  accordingly. 


GEORGE  RICE 

v. 

THE  ST.  LOUIS  SOUTHWESTERN  RAILWAY  COMPANY  and  The  St.  Louis 
Southwestern  Railway  Company  of  Texas. 


GEORGE  RICE 
v. 

THE  BALTIMORE  & OHIO  SOUTHWESTERN  RAILROAD  COMPANY  and  The 
Columbus,  Hocking  Valley  & Toledo  Railway  Company. 


>Some  of  the  grievances  alleged  in  the  com- 
plaint were  subsequently  removed  by  de- 
fendants as  a result  of  the  Commission’s 
order  in  other  cases.  The  other  charges 
were  denied  by  the  defendants  in  their  veri- 
fied answers,  and  that  denial  was  fortified 
by  the  positive  testimony  of  witnesses.  The 


petitioner  did  not  appear  at  the  hearing, 
though  duly  notified  thereof,  and  offered 
no  proof  in  support  of  the  information  and 
belief  upon  which  his  allegations  were 
made.  Held,  that  as  to  these  charges  the 
complaint  must  be  dismissed. 


‘Complaints  filed  November  5,  1891. — Answers  filed  November  23 , 1891,  to  January  2,  1892. — 
Heard  and  Submitted  at  Washington , D.  C.,  March  28,  1893 —Decided  May  18,  1893. 
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CLASSIFICATION  of  Eggs.  See  complaint  3 Inters.  Com.  Rep.  724. 

Mr.  Roger  W.  Cull , for  St.  Louis  Southwestern  R.  Co.  and  St.  Louis  Southwestern  R.  Co. 
of  Texas 

Mr.  E.  W.  Strong , for  Baltimore  & Ohio  S.  W.  R.  Co.  and  Columbus,  Hocking  Valley 
& Toledo  R.  Co.  

REPORT  AND  OPINION  OF  THE  COMMISSION. 


Knapp,  Commissioner: 

The  complaints  in  these  cases  are  directed 
against  different  lines  of  railway  carriers,  but 
are  otherwise  substantially  alike.  They  were 
investigated  together  and  may  be  properly 
disposed  of  in  one  report. 

The  rates  and  practices  alleged  by  the  peti- 
tioner to  be  unlawful  relate  to  the  transporta- 
tion of  refined  oil  and  other  products  of  petrol- 
eum from  Marietta,  Ohio,  to  various  points  in 
other  states  reached  by  the  defendant  lines. 
He  asserts  that  these  rates  and  practices  dis- 
criminate against  him,  as  a shipper  of  these 
commodities  in  barrels,  in  favor  of  certain 
tank  shippers  which  belong  to  or  are  affiliated 
with  what  is  called  “ The  Standard  Oil  Trust. 
Three  grounds  of  complaint  are  stated. 

1.  That  in  fixing  the  basis  of  transportation 
charges  on  petroleum  products,  the  defend- 
ants allow  an  arbitrary  deduction  of  42  gal- 
lons from  the  shell  capacity  of  a tank,  while 
no  corresponding  allowance  is  made  when 
these  articles  are  shipped  in  barrels. 

2.  That  such  charges  are  based  on  an  as- 
sumed weight  of  6.3  pounds  per  gallon  when 
shipments  are  made  in  tanks,  while  barrel 
shipments  are  carried  on  an  estimated  weight 
of  400  pounds  per  barrel,  which  is  relatively 
unjust  to  the  barrel  shipper. 

3.  That  certain  favored  shippers  are  per- 
mitted to  stop  their  cars  at  stations  between 
the  points  of  shipment  and  destination  and  re- 
move a portion  of  the  contents  therefrom, 
thereby  in  effect  securing  the  lower  carload 
rates  on  less  than  carload  shipments;  that  such 
favored  shippers  are  also  permitted  to  ship 
their  products  at  through  rates,  which  are  pro- 
portionately less  than  local  rates,  and  then  stop 
their  cars  at  intermediate  stations  and  remove 
a portion  of  the  contents  therefrom,  thereby 
in  effect  securing  through  rates  on  shipments 
essentially  local;  and  that  these  privileges  are 
denied  to  the  complainant. 

The  first  two  of  these  grievances  undoubt- 
edly existed  at  the  time  these  complaints  were 
filed,  for  the  methods  then  used  by  the  de- 
fendants and  other  carriers  in  estimating  the 
weights  of  petroleum  shipments  were  relative- 
ly unjust  to  barrel  shippers.  This  subject  was 
quite  fully  considered  in  a series  of  proceed- 
ings instituted  by  this  complainant,  which 
were  decided  by  the  Commission  in  April, 
1892. 
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Rice  v.  Cincinnati,  Washington  & Baltimore 
Railroad  Co.  3 Inters.  Com.  Rep.  841,  5 I.  C. 

C.  Rep.  193. 

After  that  decision  was  rendered,  the  rail 
carriers  generally  which  engage  in  the  trans- 
portation of  petroleum  products,  including 
these  defendants,  fixed  the  minimum  tank 
carload  at  the  shell  capacity  of  the  tank  in 
each  case,  and  abandoned  the  practice  of 
making  any  deduction  therefrom.  They  also 
raised  the  estimated  weight  of  these  com- 
modities, when  carried  in  tanks,  to  6.4  pounds 
per  gallon,  and  are  now  regulating  their 
charges  according  to  that  basis.  We  do  not 
find  that  the  application  of  this  rule  for  ascer- 
taining the  weight  of  oil  shipments  in  tanks, 
compared  with  the  estimated  weight  of  400 
pounds  per  barrel,  when  the  same  article  is 
shipped  in  that  form,  operates  to  the  prejudice 
of  the  barrel  shipper.  The  rates  per  hundred  ' 
pounds  are  the  same  whether  carried  in  tanks- 
or  barrels;  no  charge  is  made  for  tanks 
but  barrels  pay  the  same  as  their  contents.  In 
view  of  the  facts  found  and  conclusions 
reached  in  the  cases  above  mentioned,  we 
must  regard  the  subsequent  action  of  the  car- 
riers as  a substantial  compliance  with  the  re- 
quirements then  made  by  the  Commission 
in  the  respects  here  referred  to,  and  therefore 
find  no  occasion  for  further  directions  in  these  j 
proceedings.  The  question  of  the  free  car-  ' 
riage  of  barrels  is  not  presented  by  the  com- 
plaints now  under  consideration,  and  is  de- 
signedly left  open  for  such  determination  as 
the  facts  and  circumstances  of  particular  cases 
may  hereafter  seem  to  require. 

The  third  ground  of  complaint  appears  to 
be  wholly  unfounded.  There  is  no  evidence 
that  “favored”  shippers  have  secured  carload 
rates  on  less  than  carload  shipments,  or 
through  rates  on  local  shipments,  by  being 
permitted  to  remove  portions  of  the  contents 
of  cars  at  intermediate  stations  between  the 
points  of  shipment  and  of  destination.  The 
verified  answers  of  the  defendants  explicitly 
deny  that  any  such  discriminations  have  oc- 
curred, and  that  denial  is  fortified  by  the  posi- 
tive testimony  of  their  witnesses.  The  peti- 
tioner did  not  appear  at  the  hearing,  though 
duly  notified  thereof,  and  has  offered  no  proof 
in  support  of  the  information  and  belief  upon 
which  his  allegations  were  made.  As  to  these 
charges  the  complaint  must  be  dismissed. 
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INTERSTATE  COMMERCE  COMMISSION. 

v. 

ATCHISON,  TOPEKA  & SANTA  f£  R.  Co.  et  al. 


1.  Authority  from  the  Interstate  Commerce  Com- 
mission is  not  necessary,  where  the  circumstances 
and  conditions  are  substantially  different,  to  en- 
able a carrier  lawfully  to  charge  more  for  a 
shorter  than  for  a longer  distance  over  the  same 
line,  under  the  Interstate  Commerce  Act,  § 4 (24 
Stat.  at  L.  379)  providing  that.it  shalL  be  unlawful 
to  make  such  charge  for  transportation  of  pas- 
sengers or  like  kind  of  property  under  substan- 
tially similar  circumstances  and  conditions,  but 
that  the  Commission  may,  after  investigation, 
authorize  a less  charge  for  longer  than  shorter 
distances. 

2.  The  provision  of  the  Interstate  Commerce  Act, 
that  the  findings  of  fact  of  the  Commission  shall 


be  prima  facie  evidence  of  the  matters  therein 
stated,  does  not  make  them  conclusive  in  pro- 
ceedings before  the  court  to  enforce  the  order  of 
the  Commission;  but  the  court  must  consider  all 
evidence  submitted,  and  base  its  judgment  there- 
on. 

3.  Active  competition  by  water  and  other  railroads 
at  a terminal  point,  for  the  transportation  of 
certain  goods,  renders  the  circumstances  and  con- 
ditions substantially  dissimilar,  and  justifies  a 
railroad  company  in  charging  a less  rate  to  former 
than  to  the  latter  point  from  those  affecting  an 
intermediate  noncompeting  point,  when  neces- 
sary to  meet  such  competition. 


April  25,  1892. 


PETITION  to  enforce  an  order  requiring  defendants  to  desist  from  charging  greater 
rates  for  a longer  than  for  a shorter  haul  of  freight  under  substantially  similar  circum- 
stances. Dismissed.  See  3 Inters.  Com.  Rep.  138,  571. 

The  facts  are  fully  stated  in  the  opinion. 


Messrs.  M.  T.  Allen,  U.  S.  Atty. , and  Harris  & Gregg  for  petitioner. 
Messrs.  A.  Brunson  and  C.  N.  Sterry  for  defendants. 


Ross,  District  Judge,  delivered  the  opinion 
of  the  court : 

This  proceeding  was  instituted  by  virtue 
of  the  sixteenth  section  of  the  Act  of  Congress 
entitled  “ An  Act  to  Regulate  Commerce,  ” as 
amended  March  2,  1889  (25  Stat.  at  L.  855) 
to  enforce  an  order  made  by  the  Interstate 
Commerce  Commission  on  the  19th  day  of 
July,  1890,  directing  that,  from  and  after 
September  1,  1890,  the  defendants,  the  At- 
chison, Topeka  & Santa  Fe  Railroad  Com- 
pany, the  Atlantic  & Pacific  Railroad  Com- 
pany, the  Burlington  & Missouri  River 
Railroad  Company,  the  California  Central 
Railway  Company,  the  California  Southern 
Railroad  Company,  the  Chicago,  Kansas  & 
Nebraska  Railway  Company,  the  Missouri 
Pacific  Railway  Company,  and  the  St.  Louis 
<&  San  Francisco  Railway  Company,  cease 
and  desist  from  charging  or  receiving  any 
greater  compensation,  in  the  aggregate,  for 
the  transportation  in  carload  lots  of  certain 
enumerated  commodities  over  their  several 
lines  or  the  routes  formed  by  them,  from 
Kansas  City,  St.  Louis,  Detroit,  Cincinnati, 
or  New  York,  or  from  corresponding  points, 
for  the  shorter  distance  to  San  Bernardino, 
in  the  state  of  California,  than  for  the  longer 
distance  over  the  same  line,  in  the  same  direc- 
tion, to  Los  Angeles,  in  the  state  of  Cali- 
fornia. The  order  of  the  commission  here 
sought  to  be  enforced  was  made  in  a proceed- 
ing instituted  before  that  body  by  a com- 
plaint on  the  part  of  the  San  Bernardino 
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Board  of  Trade,  setting  forth  that  the  railroad 
companies  above  mentioned  were  charging 
and  receiving  higher  rates  for  each  carload 
of  reapers,  mowers,  harvesters,  hay  presses, 
plows,  horse  rakes,  seed  drills,  corn  plant- 
ers, forks,  (hay  or  manure)  hoes,  hand  rakes, 
shovels,  spades,  bags,  burlap  and  gunny, 
compressed  in  bales,  beer  in  glasses  or  stone, 
packed  bottles,  wine  or  beer  in  bulk,  cof- 
fee in  sacks,  crockery,  common  china  and 
white  ware,  packed,  chairs,  common  wooden 
seated,  cane  seated,  perforated,  worth  not 
more  than  nine  dollars  a dozen,  school  furni- 
ture, iron,  bar  or  rod,  fruit  and  jelly  glasses, 
pumps,  steam  or  hydraulic,  sewing  ma- 
chines, soap,  Castile,  imitation  Castile,  com- 
mon balls,  and  laundry,  stoves,  ranges,  reg- 
isters, radiators,  black  iron  stove  furniture 
and  hollow  ware,  sugar,  buggies  and  car- 
riages, and  farm  wagons  without  springs, 
from  the  Missouri  river,  St.  Louis,  Chicago, 
Cincinnati,  Detroit,  and  New  York,  over  the 
same  line,  in  the  same  direction,  to  San 
Bernardino,  than  to  Los  Angeles,  San  Ber- 
nardino being  the  shorter  and  Los  Angeles 
the  longer  distance ; thereby  giving  Los 
Angeles  an  unlawful  preference  over  San 
Bernardino.  To  this  complaint  a demurrer 
was  interposed  by  the  Burlington  & Missouri 
River  Railroad  Company,  and  answers  were 
filed  by  the  other  defendant  companies.  The 
Commission  held  that  the  complaint  was  suffi- 
cient to  put  the  carriers  to  proof  that  the 
services  were  rendered  under  such  dissimilar 
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circumstances  as  to  justify  the  greater  charge 
for  the  shorter  haul ; and,  after  hearing  evi- 
dence, found  certain  facts,  which  are  set  out 
in  its  report  and  opinion.  Holding  that  the 
greater  charge  for  the  shorter  haul  was  not 
justified  by  the  facts  found,  the  order  was 
entered  which  this  court  is  now  asked  to  en- 
force. 

The  petition  of  the  Commission  for  such 
enforcement  sets  forth,  among  other  things, 
that,  subsequent  to  the  filing  of  the  complaint 
of  the  San  Bernardino  Board  of  Trade  before 
the  Commission,  the  California  Central  Rail- 
way Company  and  the  California  Southern 
Railroad  Company  were  consolidated,  and 
constituted  into  a new  corporation,  under  and 
by  virtue  of  the  laws  of  California,  called  the 
“Southern  California  Railway  Company,” 
which  last  mentioned  corporation  claims  to 
have  some  interest  in  the  subject-matter  of 
this  suit,  and  accordingly  it  is  also  made  a 
defendant  herein. 

To  the  petition  all  of  the  defendant  com- 
panies, except  the  Chicago,  Kansas  & Ne- 
braska Railway  Company,  filed  an  answer, 
admitting  the  allegations  of  the  petition  re- 
specting the  corporate  existence  of  the  de- 
fendant companies,  and  the  location  of  their 
principal  places  of  business ; also  the  con- 
solidation of  the  California  Central  Railway 
Company  and  the  California  Southern  Rail- 
road Company,  forming  the  Southern  Cali- 
fornia Railway  Company  ; but  alleging  that, 
in  addition  to  the  California  Central  Railway 
Company  and  the  California  Southern  Rail- 
road Company,  the  Redondo  Beach  Railway 
Company,  at  the  time  being  a corporation 
duly  incorporated  under  the  laws  of  Cali- 
fornia, having  its  principal  place  of  business 
in  the  city  of  Los  Angeles,  was  duly  con- 
solidated with  the  aforesaid  two  companies, 
under  the  name  of  Southern  California  Rail- 
way Company  ; that  the  Redondo  Beach  Rail- 
way Company,  at  the  time  of  such  consoli- 
dation, owned  and  operated  a line  of  road 
running  from  Los  Angeles  city,  and  there 
connecting  with  the  California  Central  Rail- 
way Company,  westerly  to  Redondo  Beach, 
a point  immediately  upon  the  shore  of  the 
Pacific  ocean,  which  road  is  now  a part  of 
the  line  owned  and  operated  by  the  Southern 
California  Railway  Company.  The  defend- 
ants, answering,  also  admit  that  all  of  the 
aforesaid  corporations,  except  the  Southern 
California  Railway  Company,  and  its  com- 
ponent corporations,  were  at  the  times  men- 
tioned in  the  petition,  and  still  are,  common 
carriers,  engaged  in  the  transportation  of 
persons  and  property  by  their  railroads  ex- 
tending through  several  of  the  United  States, 
under  a common  control,  management,  or  ar- 
rangement for  a continuous  carriage,  and 
were  then  engaged  in  such  business  from  the 
Missouri  river,  St.  Louis,  Chicago,  Cincin- 
nati, Detroit  and  New  iTork  to  Barstow,  in 
the  county  of  San  Bernardino,  state  of  Cali- 
fornia. But  the  defendants,  answering,  deny 
that  they  are  interstate  common  carriers  be- 
tween Barstow  and  Los  Angeles  or  San  Ber- 
nardino, and  allege  that  the  defendant  com- 
panies, other  than  the  Southern  California 
Railway  Company,  carry  only  from  the  east- 
ern points  named  to  Barstow,  where  all  goods 
4 Inter  S. 


and  merchandise  shipped  and  hauled  by  them 
as  common  carriers  are  turned  over  and  de- 
livered to  the  Southern  California  Railway 
Company ; that  said  Southern  California 
Railway  Company  is  a corporation  organized 
and  existing  under  the  laws  of  California, 
having  its  principal  place  of  business  in  the 
city  of  Los  Angeles,  and  neither  owns  nor 
operates  any  line  of  railroad  outside  of  the 
state  of  California,  and  is  not  subject  to  the 
provisions  of  the  Interstate  Commerce  Act. 
The  answer  admits  the  proceedings  before 
the  Interstate  Commerce  Commission  as  stated 
in  the  petition,  but  alleges  that  neither  the 
Redondo  Beach  Railway  Company  nor  the 
Southern  California  Railway  Company  was 
a party  thereto,  and  that  neither  of  them  had 
a hearing  before  the  Commission  upon  any 
of  the  matters  in  question.  The  defend- 
ants, answering  further,  allege,  among  other 
things,  as  reasons  why  the  order  of  the  Com- 
mission should  not  be  enforced,  that  the  true 
and  existing  state  of  facts  as  to  ocean  com- 
petition existing  at  the  time  of  the  filing  of 
the  petition  by  the  San  Bernardino  Board  of 
Trade,  and  of  the  answers  of  the  respective 
defendants  therein,  were  not  fully  proven 
and  established  before  the  Commission ; but 
that  when  the  petition  was  filed,  and  when 
those  answers  were  made,  and  when  the  hear- 
ing thereon  was  had,  there  did  actually  exist 
such  water  competition  as  to  take  the  rates 
upon  freight  to  Los  Angeles  out  of  the  opera- 
tion of  the  Interstate  Commerce  Act,  and  that 
the  carrying  and  transportation  of  the  freight 
in  question  to  Los  Angeles  and  San  Bernar- 
dino was  not  under  substantially  similar  cir- 
cumstances and  conditions,  but  was  made 
wholly  dissimilar  by  reason  of  water  compe- 
tition actually  existing ; and,  further,  that, 
since  the  making  of  the  order  here  sought  to 
be  enforced,  there  has  grown  up  and  now 
exists  a new,  substantial,  and  continuous 
competition,  by  ocean  carriers,  between  all 
of  the  points  east  of  the  Missouri  river  named 
in  the  pleadings  herein  and  the  Pacific  ports, 
including  the  ports  of  San  Francisco,  Re- 
dondo Beach,  and  San  Pedro,  and  that  there 
is  now  being  carried  by  such  ocean  transpor- 
tation large  quantities  of  merchandise  and 
general  freight,  including  the  commodities 
mentioned  in  the  petition  filed  by  the  San 
Bernardino  Board  of  Trade  before  the  Inter- 
state Commerce  Commission,  to  the  ports 
aforesaid,  in  rivalry  with  and  in  competition 
to  the  overland  carrying  by  the  defendant 
companies,  and  that  such  competition  is  act- 
ual and  present  and  is  increasing ; and  that 
the  defendant  companies,  by  reason  of  such 
competition,  have  been  compelled  to  make 
special  rates  to  terminal  points  upon  the  Pa- 
cific coast,  including  among  the  number  the 
city  of  Los  Angeles  ; that  the  Redondo  Beach 
Railway  Company,  now  forming  part  of  the 
Southern  California  Railway  Company,  by 
reason  of  its  aforesaid  consolidation,  creates 
a continuous  line  through  to  the  ocean  at  Re- 
dondo Beach,  through  which  point,  directly 
from  the  east  and  from  the  shipping  points 
named  in  the  petition  of  the  San  Bernardino 
Board  of  Trade,  large  quantities  of  freight 
are  now  being  consigned  and  shipped  directly 
to  Los  Angeles,  and  to  the  port  of  San  Fran- 
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cisco,  by  steam  and  sailing  vessels,  and  from 
Redondo  Beach  and  San  Pedro  for  Los  Ange- 
les. The  defendants,  answering  further,  al- 
lege that  there  are  now  four  transcontinental 
lines  of  railroad  from  the  east  to  the  Pacific 
ocean,  other  than  that  formed  by  the  defend- 
ant companies,  namely  : The  Southern  Pa- 
cific Railroad  Company,  operating  its  line 
of  road  from  the  city  of  San  Francisco  to 
Galveston,  Tex.,  and  other  points  east,  run- 
ning through  the  city  of  Los  Angeles,  and 
passing  (three  miles)  south  of  San  Bernar- 
dino ; the  transcontinental  line  composed  of 
the  Central  Pacific  and  Union  Pacific  Rail- 
road Companies,  operating  a line  from  San 
Francisco  to  Omaha,  and  there  connecting 
with  other  roads  to  the  eastern  markets  ; the 
Northern  Pacific  Railroad  Company,  operat- 
ing a line  of  road  between  Portland,  Or. , and 
Duluth,  Minn.,  and  other  eastern  points  ; the 
Canadian  Pacific  Railroad  Company,  operat- 
ing a line  of  road  through  the  British  posses- 
sions from  ocean  to  ocean.  That  all  of  these 
roads,  other  than  that  of  the  defendant  com- 
panies, are  engaged  as  common  carriers  in 
the  transportation  of  freight  from  all  of  the 
eastern  points  named  in  the  petition  herein 
to  the  Pacific  ocean,  and  thence  down  the 
Pacific  coast,  both  by  water  and  rail,  to  Los 
Angeles,  from  which  point  distribution  is 
made  to  other  points  inland  ; that  over  all  of 
said  lines,  other  than  that  of  the  defendant 
companies,  Los  Angeles,  though  an  interme- 
diate, is  recognized  as  a terminal,  point;  that 
neither  of  said  companies,  other  than  the  de- 
fendants, was  mentioned  in  the  complaint 
filed  by  the  San  Bernardino  Board  of  Trade 
before  the  Interstate  Commerce  Commission, 
and  that  neither  of  them  is  bound  by  its 
order,  the  enforcement  of  which  against  the 
defendant  companies  would  be  to  subject 
them  to  an  undue  and  unreasonable  disad- 
vantage in  the  carrying  of  freight,  by  reason 
of  the  other  transcontinental  lines  not  being 
subject  to  the  same  order,  and  the  same 
charges  for  transportation  to  like  common 
points. 

Much  time  was  consumed  in  the  taking  of 
testimony  on  behalf  of  the  respective  parties 
and  the  case  has  been  but  recently  submitted. 
For  the  commission,  it  is  contended,  in  the 
first  place,  that  under  no  circumstances  can 
any  carrier,  subject  to  the  provisions  of  the 
Interstate  Commerce  Act,  charge  or  receive 
for  transportation  of  freight  a greater  com- 
pensation for  a shorter  than  for  a longer  haul 
over  the  same  line,  in  the  same  direction, 
unless  upon  application  to  the  Commission 
such  carrier  be,  in  the  particular  case,  au- 
thorized to  charge  less  for  the  longer  than 
ior  the  shorter  distance.  If  this  be  “the  true 
construction  of  the  Act  in  question,  the  case 
is,  of  course,  ended  here  ; for  not  only  was 
no  such  authority  given  in  this  case,  but  the 
order  which  it  is  sought  to  enforce  expressly 
directed  that  the  defendant  companies  should 
not  charge  or  receive  any  greater  compensa- 
' for  the  shorter  haul  to  San  Bernardino 
i than  for  the  longer  haul  to  Los  Angeles.  In 
! support  of  the  construction  thus  contended 
tor,  it  is  said  that  “the  law  points  out  but 
one  method  of  escape  from  the  universal  ap- 
plication of  the  prohibitory  features  of  the 
4 Inter  S. 


fourth  section  of  the  Act,  and  that  is  through 
an  application  to  the  commissioners,  who 
alone  are  given  in  the  exercise  of  a sound 
discretion,  the  right  to  suspend  the  provision 
in  particular  cases,  and  their  findings  are  not 
reviewable  by  any  other  tribunal,  because  the 
law  has  confided  to  the  commissioners,  as  a 
special  tribunal,  the  authority  to  hear  and  de- 
termine the  question.”  But  the  fundamental 
difficulty  in  the  way  of  adopting  the  construc- 
tion now  and  thus  contended  for  by  the  com- 
mission is  that  the  Act  in  question  does  not 
make  it  unlawful  to  charge  or  receive  more 
for  the  shorter  than  the  longer  haul,  under  all 
circumstances,  but  only  where  the  circum- 
stances and  conditions  are  substantially  simi- 
lar. By  the  first  section  of  the  Act  (24  Stat. 
at  L.  379)  it  is  declared  that  all  charges  made 
for  any  service  rendered  or  to  be  rendered,  in 
the  transportation  of  passengers  or  property 
by  any  carrier  subject  to  its  provisions,  shall 
be  reasonable  and  just ; and  every  unjust  and 
unreasonable  charge  for  such  service  is  pro- 
hibited and  declared  to  be  unlawful.  By  the 
second  section,  every  unjust  discrimination, 
as  between  persons  for  doing  a like  and  con- 
temporaneous service  in  the  transportation  of 
a like  kind  of  traffic,  under  substantially  sim- 
ilar circumstances  and  conditions,  is  pro- 
hibited and  declared  unlawful.  By  the  third 
section  it  is  declared  to  be  unlawful  “for  any 
common  carrier  subject  to  the  provisions  of 
this  Act  to  make  or  give  any  undue  or  unrea- 
sonable preference  or  advantage  to  any  par- 
ticular person,  company,  firm,  corporation, 
or  locality,  or  any  particular  description  of 
traffic,  in  any  respect  whatsoever,  or  to  sub- 
ject any  particular  person,  company,  firm, 
corporation,  or  locality,  or  any  particular  de- 
scription of  traffic,  to  any  undue  or  unreason- 
able prejudice  or  disadvantage  in  any  respect 
whatsoever;”  and  then  follows  section  4, — 
the  sections  particularly  applicable  to  the 
present  question,  —which  reads  ; 

“That  it  shall  be  unlawful  for  any  com- 
mon carrier  subject  to  the  provisions  of  this 
Act  to  charge  or  receive  any  greater  compen- 
sation in  the  aggregate  for  the  transportation 
of  passengers  or  of  like  kind  of  property,  un- 
der substantially  similar  circumstances  and 
conditions,  for  a shorter  than  for  a longer 
distance  over  the  same  line,  in  the  same  di- 
rection, the  shorter  being  included  within 
the  longer  distance;  but  this  shall  not  be 
construed  as  authorizing  any  common  carrier 
within  the  terms  of  this  Act  to  charge  and 
receive  as  great  compensation  for  a shorter  as 
for  a longer  distance : provided,  however, 
that,  upon  application  to  the  Commission 
appointed  under  the  provisions  of  this  Act, 
such  common  carrier  may,  in  special  cases, 
after  investigation  by  the  Commission,  be 
authorized  to  charge  less  for  longer  than  for 
shorter  distances  for  the  transportation  of 
passengers  or  property ; and  the  Commission 
may  from  time  to  time  prescribe  the  extent 
to  which  such  designated  common  carrier 
may  be  relieved  from  the  operation  of  this  sec- 
tion of  this  Act.” 

It  is  obvious  that  the  authority  and  power 
conferred  upon  the  Commission  by  the  pro- 
viso contained  in  section  4 is  limited  to  cases 
that  fall  within  the  enacting  clause  of  that 
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section,  for  its  purpose  manifestly  is  to  enable 
the  Commission  to  relieve  carriers  from  its 
operation  in  cases  where  it  deems  such  action 
proper.  Such  purpose  is  also  expressly  de- 
clared in  the  concluding  clause  of  the  proviso. 
And  the  power  thus  conferred  is  exclusive, 
and  its  exercise  conclusive,  in  all  cases  that 
fall  within  the  prohibition  of  the  enacting 
clause  of  the  section  to  which  the  proviso  is 
appended  ; that  is  to  say,  to  every  case  where 
the  carrier  charges  or  receives  greater  com- 
pensation in  the  aggregate  for  the  transporta- 
tion of  passengers,  or  of  like  kind  of  property, 
under  substantially  similar  circumstances 
and  conditions,  for  a shorter  than  for  a longer 
distance  over  the  same  line,  in  the  same 
direction,  the  shorter  being  included  within 
the  longer  distance.  In  all  such  cases,  a 
greater  charge  for  the  shorter  than  for  the 
longer  haul  is  absolutely  prohibited,  unless 
the  Commission,  for  good  cause,  sees  proper 
to  relieve  a particular  carrier  from  its  oper- 
ation. But,  if  the  circumstances  and  condi- 
tions are  not  substantially  similar,  the  pro- 
hibition imposed  by  the  statute  does  not 
apply  at  all.  This  question  the  court  must 
determine.  If  it  finds  that  the  circumstances 
and  conditions  under  which  the  greater  charge 
was  made  for  the  shorter  than  for  the  longer 
haul  in  question  were  substantially  similar, 
the  inquiry  ends,  and  the  order  of  the  Com- 
mission must  be  enforced  ; for  in  such  case 
it  was  the  exclusive  province  of  the  Commis- 
sion to  determine  whether  or  not  there  existed 
such  other  circumstances  as  would  make  it 
proper  to  authorize  the  defendant  companies 
to  charge  and  receive  greater  compensation 
for  the  shorter  than  for  the  longer  haul . But, 
if  the  case  shows  that  the  greater  charge  for 
the  shorter  than  for  the  longer  haul  was  made 
under  substantially  dissimilar  circumstances 
and  conditions  (there  being  no  claim  that 
the  compensation  charged  and  received  for 
the  shorter  haul  was  otherwise  unjust  or  un- 
reasonable) then,  and  in  that  event,  it  is 
manifest  that  the  case  does  not  fall  within 
the  prohibition  of  the  Interstate  Commerce 
Act  at  all.  This  construction  of  the  statute 
is  in  accord  with  that  adopted  by  the  Inter- 
state Commerce  Commission  itself  in  Re 
Southern  R.  & SS.  Asso.  1 Inters.  Com.  Rep. 
280,  where  the  Commission,  speaking  through 
Judge  Cooley,  after  quoting  the  prohibitory 
clause  of  section  4,  said  : 

“ Here  we  have  clearly  stated  what  is  un- 
lawful and  forbidden,  and  for  doing  the  un- 
lawful and  forbidden  act  penalties  are  then 
provided.  But  that  which  the  Act  does  not 
declare  unlawful  must  remain  lawful  if  it 
was  so  before,  and  that  which  it  fails  to  for- 
bid the  carrier  is  left  at  liberty  to  do  with- 
out permission  of  any  one.  The  charging 
or  receiving  the  greater  compensation  for  the 
shorter  than  for  the  longer  haul  is  seen  to  be 
forbidden  only  when  both  are  under  substan- 
tially similar  circumstances  and  conditions 
and  therefore  if  in  any  case  the  carrier,  with- 
out first  obtaining  an  order  of  relief,  shall 
depart  from  the  general  rule,  its  so  doing 
will  not  alone  convict  it  of  illegality,  since, 
if  the  circumstances  and  conditions  of  the  two 
hauls  are  dissimilar,  the  statute  is  not  vio- 
lated. Should  an  interested  party  dispute 
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that  the  action  of  the  carrier  was  warranted, 
an  issue  would  be  presented  for  adjudication, 
and  the  risks  of  that  adjudication  the  carrier 
would  necessarily  assume.  The  later  clause 
in  this  same  section,  which  empowers  the 
Commission  to  make  orders  for  relief  in  its 
discretion,  does  not  in  doing  so  restrict  it  to 
a finding  of  circumstances  and  conditions 
strictly  dissimilar,  but  seems  intended  to 
give  a discretionary  authority  for  cases  that 
could  not  well  be  indicated  in  advance  by 
general  designation,  while  the  cases  which 
upon  their  facts  should  be  acted  upon  as 
clearly  exceptional  would  be  left  for  adjudi- 
cation when  the  action  of  the  carrier  was 
challenged.  The  statute  becomes,  on  this 
construction,  practical,  and  this  section  may 
be  enforced  without  serious  embarrassment. 
From  the  recital  of  the  history  of  the  framing 
of  this  section  (which  is  given  further  on) 
it  appears,  among  other  things,  that  the  pro- 
viso respecting  orders  for  relief  was  devised 
by  the  senate  committee  which  originally 
drafted  the  section,  and  that  it  was  an  es- 
sential part  of  it  as  first  proposed  ; the  pro- 
hibitory part  of  the  section,  being  then  quite 
stringent,  but  a discretion  being  conferred 
upon  the  Commission  to  relieve  against  its 
operation.  Afterwards  the  words,  ‘under 
substantially  similar  circumstances  and  con- 
ditions, ’ were  inserted  in  the  first  sentence 
of  the  section.  The  proviso  was  perfectly 
intelligible,  so  long  as  the  leading  clause 
contained  a hard  and  fast  rule  against  charg- 
ing more  for  the  shorter  than  for  the  longer 
haul.  It  was  then  obvious  that  a discretion 
was  left  to  the  Commission  in  the  matter  of 
relaxing  the  rule  when  different  circum- 
stances and  conditions  rendered  such  relaxa- 
tion, in  its  judgment,  proper.  Had  the  sec- 
tion passed  as  it  then  stood,  the  exercise  of 
such  a discretion  might  have  been  entered 
upon  by  the  Commission  with  a distinct  un- 
derstanding of  the  task  imposed,  even  though 
its  adequate  performance  might  have  been 
out  of  the  question  ; but,  modified  as  if  now 
stands,  the  necessity  for  a relieving  order  is 
greatly  narrowed,  it  being  obvious  that  no 
order  is  needed  to  relieve  against  the  opera- 
tion of  the  statute,  when  nothing  is  done  or 
proposed  which  it  makes  unlawful. 

“If  any  serious  doubt  of  the  proper  con- 
struction of  the  clause  of  the  statute  now 
under  review  should,  after  careful  consider- 
ation of  its  terms,  still  remain,  it  would  seem 
that  it  must  be  removed  when  section  2,  in 
which  the  same  controlling  word  is  made 
use  of,  is  examined  in  connection.  That  sec- 
tion provides  ‘that  if  any  common  carrier 
subject  to  the  provisions  of  this  Act  shall, 
directly  or  indirectly,  by  any  special  rate, 
rebate,  drawback,  or  other  device,  charge, 
demand,  collect,  or  receive,  from  any  person 
or  persons,  a greater  or  less  compensation  for 
any  service  rendered,  or  to  be  rendered,  in 
the  transportation  of  passengers  or  property, 
subject  to  the  provisions  of  this  Act,  than  it 
charges,  demands,  collects,  or  receives  from 
any  other  person  or  persons  for  doing  for  him 
or  them  a like  and  contemporaneous  service, 
in  the  transportation  of  a like  kind  of  traffic, 
under  substantially  similar  circumstances 
and  conditions,  such  common  carrier  shall 
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be  deemed  guilty  of  unjust  discrimination, 
which  is  hereby  prohibited  and  declared  to 
be  unlawful.  ’ Here  it  will  be  observed  that 
the  phrase  is  precisely  the  same,  and  there 
can  be  no  doubt  that  the  words  were  carefully 
chosen,  probably  because  they  were  believed 
to  express  more  accurately  and  precisely  than 
would  any  others  the  exact  thought  which 
was  in  the  legislative  mind  ; and  in  this  sec- 
tion, as  well  as  in  section  4,  the  phrase  is 
employed  to  mark  the  limit  of  the  carrier’s 
privilege, — its  privilege,  too,  in  respect  to 
the  very  subject-matter  with  which  section 
4,  where  it  is  employed,  has  to  do, — namely, 
the  charges  for  transportation  service.  It  is 
not  at  all  likely  that  Congress  would  delib- 
erately, in  the  same  Act  and  when  dealing 
with  the  same  general  subject,  make  use  of 
a phrase  which  was  not  only  carefully  chosen 
and  peculiar,  but  also  controlling,  in  such 
different  senses  that  its  effect,  as  used  in  one 
place,  upon  the  conduct  of  the  parties  who 
were  to  be  regulated  and  controlled  by  it 
would  be  essentially  different  from  what  it 
was  as  used  in  another.  But,  beyond  ques- 
tion, the  carrier  must  judge  for  itself  what 
are  the  ‘substantially  similar  circumstances 
and  conditions’  which  preclude  the  special 
rate,  rebate,  or  drawback,  which  is  made  un- 
lawful by  the  second  section,  since  no  tri- 
bunal is  empowered  to  judge  for  it  until  after 
the  carrier  has  acted,  and  then  only  for  the 
purpose  of  determining  whether  its  action 
constitutes  a violation  of  law.  The  carrier 
judges  on  peril  of  the  consequences  ; but  the 
special  rate,  rebate,  or  drawback  which  it 
grants  is  not  illegal  when  it  turns  out  that 
the  circumstances  and  conditions  were  not 
such  as  to  forbid  it ; and,  as  Congress  clearly 
intended  this,  it  must  also,  when  using  the 
same  words  in  the  fourth  section,  have  in- 
tended that  the  carrier  whose  privilege  was 
in  the  same  way  limited  by  them,  should  in 
the  same  way  act  upon  its  judgment  of  the 
limiting  circumstances  and  conditions.  ” 

For  the  reasons  above  assigned,  it  seems 
to  me  to  be  clear  that  the  court  must  deter- 
mine the  question  whether  or  not  the  greater 
compensation  charged  and  received  by  the 
defendant  companies  for  the  transportation 
of  the  commodities  in  question,  for  the 
shorter  haul  to  San  Bernardino  than  for  the 
longer  haul  to  Los  Angeles,  was  under  sub- 
stantially similar  circumstances  and  condi- 
tions ; and  in  doing  so  it  must  be  guided  by 
the  powers  conferred  and  the  duties  imposed 
upon  it  by  the  16th  section  of  the  Act, 
as  amended  March  2,  1889,  which  reads  as 
follows : 

Sec.  16.  That  whenever  any  common  car- 
rier, as  defined  in  and  subject  to  the  provis- 
ions of  this  Act,  shall  violate,  or  refuse  or 
neglect  to  obey  or  perform,  any  lawful  order 
or  requirement  of  the  Commission  created  by 
fhi.s  Act,  not  founded  upon  a controversy  re- 
quiring a trial  by  jury,  as  provided  by  the 
7th  Amendment  to  the  Constitution  of  the 
United  States,  it  shall  be  lawful  for  the  Com- 
mission, or  for  any  company  or  person  inter- 
ested in  such  order  or  requirement,  to  apply 
in  a summary  way,  by  petition,  to  the  circuit 
court  of  the  United  States,  sitting  in  equity, 
m the  judicial  district  in  which  the  common 
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carrier  complained  of  has  its  principal  office, 
or  in  which  the  violation  or  disobedience  of 
such  order  or  requirement  shall  happen,  al- 
leging such  violation  or  disobedience,  as  the 
case  may  be ; and  the  said  court  shall  have 
power  to  hear  and  determine  the  matter,  on 
such  short  notice  to  the  common  carrier  com- 
plained of  as  the  court  shall  deem  reasonable  ; 
and  such  notice  may  be  served  on  such  com- 
mon carrier,  his  or  its  officers,  agents,  or 
servants,  in  such  manner  as  the  court  shall 
direct ; and  said  court  shall  proceed  to  hear 
and  determine  the  matter  speedily,  as  a court 
of  equity,  and  without  the  formal  pleadings 
and  proceedings  applicable  to  ordinary  suits 
in  equity,  but  in  such  manner  as  to  do  jus- 
tice in  the  premises ; and  to  this  end  such 
court  shall  have  power,  if  it  think  fit,  to 
direct  and  prosecute  in  such  mode,  and  by 
such  persons  as  it  may  appoint,  all  such  in- 
quiries as  the  court  may  think  needful  to  en- 
able it  to  form  a just  judgment  in  the  matter 
of  such  petition  ; and  on  such  hearing  the 
findings  of  fact  in  the  report  of  said  Commis- 
sion shall  be  prima  facie  evidence  of  the 
matters  therein  stated ; and  if  it  be  made  to 
appear  to  such  court,  on  such  hearing  or  on 
report  of  any  such  person  or  persons,  that 
the  lawful  order  or  requirement  of  said  Com- 
mission drawn  in  question  has  been  violated 
or  disobeyed,  it  shall  be  lawful  for  such 
court  to  issue  a writ  of  injunction  or  other 
proper  process,  mandatory  or  otherwise,  to  re- 
strain such  common  carrier  from  further  con- 
tinuing such  violation  or  disobedience  of  such 
order  or  requirement  of  said  Commission,  and 
enjoining  obedience  to  the  same  ; and  in  case 
of  any  disobedience  of  any  such  writ  of  in- 
junction or  other  proper  process,  mandatory 
or  otherwise,  it  shall  be  lawful  for  such  court 
to  issue  writs  of  attachment,  or  any  other 
process  of  said  court  incident  or  applicable  to 
writs  of  injunction  or  other  proper  process, 
mandatory  or  otherwise,  against  such  com- 
mon carrier,  and,  if  a corporation,  against  one 
or  more  of  the  directors,  officers,  or  agents 
of  the  same,  or  against  any  owner,  lessee, 
trustee,  receiver,  or  other  person  failing  to 
obey  such  writ  of  injunction  or  other  proper 
process,  mandatory  or  otherwise ; and  said 
court  may,  if  it  shall  think  fit,  make  an  or- 
der directing  such  common  carrier  or  other 
person,  so  disobeying  such  writ  of  injunc- 
tion or  other  proper  process,  mandatory  or 
otherwise,  to  pay  such  sum  of  money,  not 
exceeding  for  each  carrier  or  person  in  de- 
fault the  sum  of  five  hundred  dollars  for 
every  day,  after  a day  to  be  named  in  the 
order,  that  such  carrier  or  other  persons  shall 
fail  do  obey  such  injunction  or  other  proper 
process,  mandatory  or  otherwise ; and  such 
moneys  shall  be  payable  as  the  court  shall 
direct,  either  to  the  party  complaining  or 
into  court,  to  abide  the  ultimate  decision  of 
the  court,  or  into  the  treasury  ; and  payment 
thereof  may,  without  prejudice  to  any  other 
mode  of  recovering  the  same,  be  enforced  by 
attachment,  or  order  in  the  nature  of  a writ 
of  execution,  in  like  manner  as  if  the  same 
had  been  recovered  by  a final  decree  in  person- 
am in  such  court.  When  the  subject  in  dis- 
pute shall  be  of  the  value  of  two  thousand  dol- 
lars or  more,  either  party  to  such  proceeding 
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before  said  court  may  appeal  to  the  Supreme 
Court  of  the  United  States,  under  the  same 
regulations  now  provided  by  law  in  respect 
of  security  for  such  appeal  ; but  such  appeal 
shall  not  operate  to  stay  or  supersede  the  or- 
der of  the  court  or  the  execution  of  any  writ 
or  process  thereon ; and  such  court  may,  in 
every  such  matter,  order  the  payment  of  such 
costs  and  counsel  fees  as  shall  be  deemed  rea- 
sonable. Whenever  any  such  petition  shall 
be  filed  or  presented  by  the  Commission,  it 
shall  be  the  duty  of  the  district  attorney, 
under  the  direction  of  the  Attorney  General 
of  the  United  States,  to  prosecute  the  same ; 
and  the  costs  and  expenses  of  such  prosecution 
shall  be  paid  out  of  the  appropriation  for  the 
expenses  of  the  courts  of  the  United  States. 
If  the  matters  involved  in  any  such  order  or 
requirement  of  said  Commission  are  founded 
upon  a controversy  requiring  a trial  by  jury, 
as  provided  by  the  7th  Amendment  to  the 
Constitution  of  the  United  States,  and  any 
such  common  carrier  shall  violate  or  refuse 
or  neglect  to  obey  or  perform  the  same,  after 
notice  given  by  said  Commission  as  provided 
in  the  15th  section  of  this  Act,  it  shall 
be  lawful  for  any  company  or  person  inter- 
ested in  such  order  or  requirement  to  apply 
in  a summary  way,  by  petition,  to  the  cir- 
cuit court  of  the  United  States  sitting  as  a 
court  of  law  in  the  judicial  district  in  which 
the  carrier  complained  of  has  its  principal 
office,  or  in  which  the  violation  or  disobedi- 
ence of  such  order  or  requirement  shall  hap- 
pen, alleging  such  violation  or  disobedience, 
as  the  case  may  be ; and  said  court  shall  by 
its  order  then  fix  a time  and  place  for  the 
trial  of  said  cause,  which  shall  not  be  less 
than  twenty  nor  more  than  forty  days  from 
the  time  said  order  is  made ; and  it  shall  be 
the  duty  of  the  marshal  of  the  district  in 
which  said  proceeding  is  pending  to  forth- 
with serve  a copy  of  said  petition,  and  of 
said  order,  upon  each  of  the  defendants ; and 
it  shall  be  the  duty  of  the  defendants  to  file 
their  answers  to  said  petition  within  ten  days 
after  the  service  of  the  same  upon  them  as 
aforesaid.  At  the  trial  of  the  findings  of 
fact  of  said  Commission,  as  set  forth  in  its 
report,  shall  be  prima  facie  evidence  of  the 
matters  therein  stated  ; and  if  either  party 
shall  demand  a jury,  or  shall  omit  to  waive 
a jury,  the  court  shall,  by  its  order,  direct 
the  marshal  forthwith  to  summon  a jury  to 
try  the  cause:  but,  if  all  the  parties  shall 
waive  a jury  in  writing  then  the  court  shall 
try  the  issue  in  said  cause,  and  render  its 
judgment  thereon.  If  the  subject  in  dispute 
shall  be  of  the  value  of  two  thousand  dollars 
or  more,  either  party  may  appeal  to  the  Su- 
preme Court  of  the  United  States,  under  the 
same  regulations  now  provided  by  law  in  re- 
spect to  security  for  such  appeal  ; but  such 
appeal  must  be*  taken  within  twenty  days 
from  the  day  of  the  rendition  of  the  judg- 
ment of  said  circuit  court.  If  the  judgment 
of  the  circuit  court  shall  be  in  favor  of  the 
party  complaining,  he  or  they  shall  be  en- 
titled to  recover  a reasonable  counsel  or  at- 
torney’s fee,  to  be  fixed  by  the  court,  which 
shall  be  collected  as  part  of  the  costs  in  the 
case.  For  the  purposes  of  this  Act,  except- 
ing its  penal  provisions,  the  circuit  courts 
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of  the  United  States  shall  be  deemed  to  bo 
always  in  session.” 

On  the  part  of  the  Commission  it  is  con- 
tended that  the  facts  found  by  it  and  set  out: 
in  its  report  are  conclusive  upon  the  court. 
It  is  impossible  so  to  construe  the  language- 
of  the  statute  conferring  jurisdiction  upon 
the  court  to  enforce  the  lawful  orders  and  re- 
quirements of  the  Commission.  Not  only 
does  the  provision  of  the  statute  that  the  find- 
ings of  fact  contained  in  the  report  of  the 
Commission  shall  be  taken  as  prima  facie  ev- 
idence of  the  matters  therein  stated  preclude 
the  idea  that  such  finding  shall  be  deemed 
conclusive  evidence  thereof,  but  such  a con- 
struction would,  in  effect,  be  to  convert  the 
court  from  a judicial  tribunal  into  an  execu- 
tive organ  to  carry  out  the  orders  of  the 
Commission.  Courts  are  instituted  to  hear 
and  determine  causes ; and  to  hear  is  to  hear 
not  one  only,  but  both,  sides  to  the  contro- 
versy. And  so  Congress,  in  the  Act  under 
consideration,  in  conferring  upon  the  circuit 
courts,  sitting  in  equity,  jurisdiction  to  hear 
petitions  for  the  enforcement  of  the  orders 
and  requirements  of  the  Commission,  has  pro- 
vided that  such  courts  shall  proceed  to  hear 
and  determine  such  matters  speedily,  as  a 
court  of  equity,  without  the  formal  plead- 
ings and  proceedings  applicable  to  ordinary 
suits  in  equity,  but  in  such  manner  as  to  do 
justice  in  the  premises ; and  to  this  end 
“such  court  shall  have  power,  if  it  think  fit, 
to  direct  and  prescribe,  in  such  mode  and  by 
such  persons  as  it  may  appoint,  all  such  in- 
quiries as  the  court  may  think  needful  to  en- 
able it  to  form  a just  judgment  in  the  matter 
of  such  petition ; and  on  such  hearing  the 
findings  of  fact  in  the  report  of  said  Commis- 
sion shall  be  prima  facie  evidence  of  the 
matters  therein  stated.”  It  is,  I think,  very 
clear  from  this  language  that  while  Congress, 
prescribing,  as  it  lawfully  might,  a rule  of 
evidence,  made  the  findings  of  fact  of  the 
Commission,  as  set  forth  in  its  report,  prima 
facie  evidence  of  the  matters  therein  stated, 
they  are  not  conclusive  evidence  of  such  mat- 
ters ; and  that  it  is  the  duty  of  the  court  to 
examine  the  entire  evidence  submitted,  and 
base  its  judgment  upon  the  case  as  here  es- 
tablished. This  conclusion  is  in  harmony 
with  that  of  the  court  in  Kentucky  & I.  Bridge 
Co.  v.  Louisville  & N.  R.  Co.  2 Inters.  Com. 
Rep.  351,  2 L.  R.  A.  289,  37  Fed.  Rep.  567, 
and  Interstate  Commerce  Com.  v.  Lehigh  Valley 
R.  Co.  3 Inters.  Com.  Rep.  796,  49  Fed.  Rep. 
177. 

The  real  question,  therefore,  for  the  decis- 
ion of  the  court,  is  whether  or  not  the  case 
shows  that  the  circumstances  and  conditions 
existing  at  Los  Angeles  and  San  Bernardino, 
respecting  the  transportation  of  the  commodi- 
ties in  question,  are  substantially  dissimilar ; 
and  this  is  a mixed  question  law  and  fact. 
It  is  said  for  the  defendant  companies  that 
the  facts  in  regard  to  that  question  were  not 
fully  presented  to  the  Interstate  Commerce 
Commission  when  the  matter  was  there  con- 
sidered ; and  attention  is  called  to  the  fact 
that  the  Commission  itself  has  since  held,  in 
the  case  of  Rice  v.  Atchison , T.  & 8.  F.  R. 
Co.,  3 Inters.  Com.  Rep.  263,  that  Los  An- 
geles is  a terminal  and  competitive  point  in 
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respect  to  petroleum  and  its  products, — the 
traffic  there  involved,— and  that  the  Atchison, 
Topeka  & Santa  Fe  Railroad  Company  was 
justified,  by  the  existence  of  substantially 
dissimilar  circumstances  and  conditions,  in 
making  lower  rates  on  that  traffic  to  Los 
Angeles  than  to  intermediate  points.  Re- 
ferring to  the  difference  in  situation  between 
Los  Angeles  and  San  Francisco,  Sacramento, 
Stockton,  Marysville,  Oakland,  and  San  Di- 
ego, the  Commission  there  say  : 

“ With  reference  to  this  traffic,  the  city  of 
Los  Angeles  occupies  a different  position  to 
that  of  the  water  terminals  named.  It  ap- 
pears that  this  city  receives  petroleum  and  its 
products,  important  in  amount,  by  the  water 
lines  to  San  Francisco  or  San  Diego,  as  the 
case  may  be,  and  which  is  afterwards  brought 
down  the  coast  by  the  rail  lines  of  the  South- 
ern Pacific  Company  or  the  Atchison,  Topeka 
& Santa  Fe  Railroad  Company,  as  the  case 
may  be,  to  Los  Angeles.  It  does  not  appear 
whether  it  is  brought  to  Los  Angeles  on 
through  bills  of  lading,  or  only  on  bills  of 
lading  from  San  Francisco  or  San  Diego,  as 
the  case  may  be,  and  afterwards,  on  a separate 
bill,  to  Los  Angeles ; but  this  is  not  impor- 
tant, as,  in  either  event,  the  practical  result 
would  be  the  same.  It  may  be  brought  to  Los 
Angeles  each  way.  If  it  is  a separate  carriage 
by  a water  line  to  San  Francisco  or  San  Die- 
go, and  no  further,  then  the  rate  that  is  thus 
made  for  its  carriage  is  one  that  is  not  sub- 
ject to  the  regulation  provided  by  the  Act  to 
Regulate  Commerce,  and  if  from  San  Francis- 
co or  San  Diego,  as  the  case  may  be,  it  is  a 
separate  carriage  by  a rail  carrier  to  Los  An- 
geles, then  it  is  a service  beginning  and  end- 
ing in  the  state  of  California,  and,  as  such, 
not  subject  to  the  regulation  provided  by  the 
Act  to  Regulate  Commerce.  The  dealer  in 
these  products  at  Los  Angeles  has  a right  to 
demand  that  the  rail  carrier  shall  take  these 
articles  brought  by  the  water  lines  to  San 
Francisco  or  San  Diego,  as  the  case  may  be, 
and  bring  them  to  him  at  Los  Angeles  at  rea- 
sonable rates ; and  these  rates  might  be  rea- 
sonable and  be  less  in  amount  than  the  dif- 
ference, for  example,  between  the  amount  of 
the  water  rate  to  San  Francisco  or  San  Diego 
and  the  amount  of  the  all-rail  rates  to  these 
points.  Such  a state  of  facts  creates  a sub- 
stantial dissimilarity  of  circumstances  and 
conditions  in  reference  to  the  transportation 
of  this  traffic  to  Los  Angeles  that  prevents 
the  lower  all-rail  rate  to  that  city  upon  these 
products  from  being  a violation  of  section  4 
of  the  Act  to  Regulate  Commerce.  These  cir- 
cumstances and  conditions  are  strongly  com- 
petitive, and  on  one  side  they  are  subject  to 
the  regulation  provided  by  the  Act  to  Regu- 
late Commerce,  while  on  the  other  they  are 
not.  They  fairly  warrant  the  all-rail  carri- 
ers, who  are  subject  to  the  Act  to  Regulate 
Commerce,  in  making  such  just  and  reason- 
able rates  on  this  traffic  as  well  enable  them 
to  meet  at  Los  Angeles  the  rates  of  carriers 
not  subject  to  the  Act  to  Regulate  Commerce, 
even  though  in  doing  so  they  charge  lower 
rates  than  at  intermediate  stations,  where  no 
such  circumstances  and  conditions  exist.  On 
the  other  hand,  if  this  traffic  is  brought  from 
New  York,  for  example,  by  water  lines  to 
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San  Francisco  or  San  Diego,  and  from  the  one 
or  the  other  of  these  two  last  named  sea  ports, 
as  the  case  may  be,  to  Los  Angeles,  under  a 
through  bill  of  lading,  then  it  is  manifest, 
up  on  the  evidence  in  this  proceeding,  that 
it  would  be  so  brought  from  New  York  to 
Los  Angeles  at  as  low,  if  not  a lower,  rate 
than  the  all  rail  rate  from  points  east  of  the 
ninety- seventh  meridian  of  longitude  to  Lo& 
Angeles  ; and  being,  as  we  have  already  seen, 
important  in  amount,  would  also  be  in  act- 
ual competition  with  the  all-rail  rate,  so  that- 
the  rail  carriers  would  be  justified  in  meet- 
ing it  by  the  all-rail  rate.” 

Freight  carried  to  or  from  a competitive 
point,  said  Judge  Deady  in  Ex  parte  Koehler , 
1 Inters.  Com.  Rep.  319 — 

“Is  always  carried  under  ‘substantially 
dissimilar  circumstances  and  conditions’ 
from  that  carried  to  or  from  noncompetitive 
points.  In  the  latter  case  the  railway  makes 
its  own  rates,  and  there  is  no  good  reason 
why  it  should  be  allowed  to  charge  less  for 
a long  haul  than  a short  one.  When  each 
haul  is  made  from  or  to  a noncompetitive 
point,  the  effect  of  such  discrimination  is  ta 
build  up  one  place  at  the  expense  of  the 
other.  Such  action  is  willfully  unjust,  and 
has  no  justification  or  excuse  in  the  exigen- 
cies or  conditions  of  the  business  of  the  cor- 
poration. In  the  former  case  the  circum- 
stances are  altogether  different.  The  power 
of  the  corporation  to  make  a rate  is  limited 
by  the  necessities  of  the  situation.  Compe- 
tition controls  the  charge.  It  must  take  what 
it  can  get,  or,  as  was  said  in  Ex  parte  Koeh- 
ler, 23  Fed.  Rep.  533,  ‘abandon  the  field, 
and  let  its  road  go  to  rust.  ’ Competition 
may  not  be  the  only  circumstance  that  makes 
the  condition  under  which  a long  and  a short 
haul  are  performed  substantially  dissimilar. 
But  certainly  it  is  the  most  obvious  and  ef- 
fective one,  and  must  have  been  in  the  con- 
templation of  Congress  in  the  passage  of  the 
Act.  ” 

The  common  carrier  cannot  be  required  to 
ignore  or  overcome  existing  differences  in  the 
transportation  facilities  of  different  locali- 
ties, created,  not  by  its  own  arbitrary  action, 
but  by  nature  or  by  enterprises  beyond  it 
control.  San  Bernardino  is  situated  in  one 
of  the  most  fertile  and  productive  valleys  in 
the  world,  and  is  a thriving  and  prosperous 
city,  but  it  has  not  the  transportation  facil- 
ities that  Los  Angeles  has.  It  is  about  60 
miles  distant,  and  further  inland.  By  rea- 
son of  its  nearness  to  Los  Angeles,  it  receives 
the  benefit  of  the  competitive  rates  to  that 
terminal  in  proportion  to  its  proximity  there- 
to. But,  not  being  a competitive  point,  it 
does  not  get  terminal  rates.  The  proof 
shows,  what  is  also  a matter  of  common 
knowledge,  that  railroad  companies  do  not 
make  terminal  rates,  unless  compelled  to  do 
so  by  competition.  Wherever  and  whenever 
actual  competition  exists,  the  question  the 
carrier  has  to  deal  with  is  not  so  much  what 
is  fair  rate  for  the  service,  or  what  the  traf- 
fic will  bear,  but  what  rate  can  be  got  for 
the  service  as  against  the  rate  offered  by  the 
competitor.  Especially  is  this  true  when  the 
competitor  is  a carrier  by  water,  because  that 
is  the  cheapest  known  kind  of  transporta- 
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tion,  and  is  unrestricted  by  law.  If,  there- 
fore, Los  Angeles  can  be  justly  regarded  as 
a competitive  point  in  respect  to  the  trans- 
portation of  the  commodities  here  in  ques- 
tion, there  is  such  dissimilarity  of  circum- 
stances and  conditions  between  it  and  the 
intermediate  point  of  San  Bernardino  as  to 
make  the  long  and  short  haul  clause  of  the 
Interstate  Commerce  Act  inapplicable. 

The  facts  in  respect  lo  this  question,  as 
shown  by  the  evidence  submitted  to  the  court, 
are  widely  different  from  those  set  out  in 
the  report  of  the  Commission,  and  upon  which 
its  order  here  sought  to  be  enforced  was 
based.  In  its  report  and  opinion  the  com- 
mission say : 

“ Between  San  Francisco  and  the  southern 
border  of  California,  a distance  of  six  hun- 
dred miles,  San  Jose,  Los  Angeles,  and  San 
Diego  are  the  only  points  designated  Pacific 
coast  terminals  by  said  transcontinental  as- 
sociation, and  to  which  rates  from  the  Mis- 
souri river  and  more  eastern  points  are  the 
same  as  to  San  Francisco.  San  Jose  is  an 
interior  city,  within  50  miles  of  San  Fran- 
cisco. Los  Angeles  is  also  an  interior  city, 
25  miles  from  San  Pedro,  its  nearest  harbor. 
The  rates  between  Los  Angeles  and  San 
Pedro  are  from  9 to  12£  cents  per  100  pounds 
on  goods  similar  to  those  named  in  the  com- 
plaint. Los  Angeles  and  San  Diego  are  the 
principal  commercial  centers  of  southern 
California.  San  Pedro  is  a seaport  through 
which  importations  of  coal,  lumber,  and 
other  commodities  from  the  neighboring  is- 
lands and  British  America  are  brought  in, 
and  vessels  come  in  ballast  from  San  Fran- 
cisco to  San  Pedro,  to  be  loaded  with  grain, 
but  its  commerce  is  very  small.  None  of 
the  articles  named  in  the  complaint  shipped 
from  the  Missouri  river,  or  places  further 
east,  have  reached  Los  Angeles  through  San 
Pedro  for  many  years.  Seven  or  eight  years 
ago  some  agricultural  implements  were 
shipped  around  Cape  Horn  to  San  Francisco. 
The  time  when  shipment  of  any  of  the  ar- 
ticles named  in  the  complaint  was  made  from 
the  east  directly  through  San  Pedro  or  other 
Pacific  coast  port  to  Los  Angeles  was  not 
within  the  recollection  of  any  witness  testi- 
fying. Some  goods  are  shipped  from  New 
York  by  water  to  New  Orleans ; thence  by 
rail  to  California  and  intermediate  places. 
Practically,  there  is  no  such  thing  as  water 
competition  or  a water  route  from  the  Mis- 
souri and  Mississippi  rivers  and  interior 
cites  to  the  Pacific  coast  in  the  carriage  of 
the  articles  named.  Many  of  them,  such  as 
stoves,  ranges,  black  hollow  ware,  when  car- 
ried over  a water  route,  are  liable  to  injury 
from  rust.  It  is  possible  to  ship  most  of  the 
articles  named  in  the  complaint  from  Atlan- 
tic ports  and  cities  around  Cape  Horn  to 
ports  and  cities  on  the  Pacific  coast.  None 
are  so  shipped  to  or  through  San  Diego  or 
San  Pedro,  Cal.  To  what  extent  they  are  so 
shipped  to  San  Francisco,  or  through  it  to 
Los  Angeles,  if  at  all,  has  not  been  disclosed 
by  the  testimony  or  otherwise  ascertained  in 
this  investigation.” 

And  again  : 

“ The  agent  of  one  of  the  defendant  roads 
testified  that  seven  or  eight  years  ago  some 
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agricultural  machinery  was  carried  around 
Cape  Horn  to  San  Francisco,  and  on  this  tes- 
timony alone  rests  the  claim  of  water  com- 
petition to  Los  Angeles,  nearly  five  hundred 
miles  from  San  Francisco.  That  the  mer- 
chandise named  in  the  complaint  is  not  car- 
ried by  sea  from  New  York,  or  by  sea  and 
rail  from  Cincinnati  and  interior  points,  to 
Los  Angeles,  through  San  Pedro,  appears 
from  the  evidence,  and  is  confirmed  by  the 
fact  that  the  rail  rates  are  higher  to  San 
Pedro  than  to  Los  Angeles.  If  they  were  so 
carried  through  San  Diego  they  would  nec- 
essarily go  at  the  same  rate  to  San  Bernar- 
dino, which  is  a trifle  nearer  than  Los 
Angeles  by  rail  to  San  Diego.  Possible 
competition  by  water  is  not  sufficient  to 
justify  a greater  charge  for  the  shorter  dis- 
tance. Upon  the  provision  of  the  4th  sec- 
tion of  the  Act  to  Regulate  Commerce,  the 
competition  must  be  actual  and  so  counter- 
acting as  to  take  the  freight  if  the  lower 
charge  for  the  longer  distance  was  not  main- 
tained. Such  competition  to  Los  Angeles  is 
not  established  by  the  fact  that  some  of  the 
articles  named  in  the  complaint  were  carried 
by  sea  to  San  Francisco  seven  or  eight  years 
ago.” 

Reference  has  already  been  made  to  the 
subsequent  case  of  Rice  v.  Atchison , T.  & S. 
F.  R.  Co.,  3 Inters.  Com.  Rep.  263,  where 
the  facts  were  by  the  Commission  held  to  be 
such  as  to  establish  the  claim  of  the  defend- 
ant that  Los  Angeles  is  such  competitive 
point  in  respect  to  the  transportation  of  pe- 
troleum and  its  products  as  to  justify  a less 
charge  for  the  longer  haul  to  that  city  than 
for  a shorter  haul  to  intermediate  points. 
When  the  present  case  was  before  the  com- 
mission, one  port  (Redondo)  through  which 
the  evidence  shows  large  quantities  of 
freight  of  various  kinds  are  almost  daily 
received  at  Los  Angeles,  was  not  shown  to 
have  existed  at  all.  This  port  is  distant  about 
18  miles  from  Los  Angeles,  and  is  connected 
therewith  by  two  railroads,  —one  formerly 
known  as  the  “ Redondo  Beach  Railway  Com- 
pany” and  the  other  as  the  “ California  South- 
ern Railroad  Company.”  Through  the  port 
of  San  Pedro,  also,  which  is  distant  from 
Los  Angeles  about  22  miles,  and  connected 
therewith  by  rail,  large  quantities  of  freight, 
of  almost  all  kinds  and  classes,  are  almost 
constantly  received.  All  of  the  freight  thus 
brought  to  Redondo  and  San  Pedro  for  Los 
Angeles  is  brought  by  steamer  or  sailing 
vessel,  much  of  it  in  original  packages,  from 
New  York  to  San  Francisco,  and  from  there 
transhipped  to  Los  Angeles  by  way  of  Re- 
dondo or  San  Pedro ; some  of  it  by  the  Cana- 
dian Pacific  Railroad  to  Vancouver,  and 
thence  by  the  Pacific  Coast  Steamship  Com- 
pany’s ships  to  Redondo  or  San  Pedro.  Some 
freight  is  also  brought  by  water  to  San 
Francisco  and  San  Diego,  and  thence  down 
or  up  the  coast,  as  the  case  may  be,  by  rail  to 
Los  Angeles.  The  evidence  shows  that  in 
addition  to  the  five  overland  railroads,  to  wit, 
the  Canadian  Pacific,  the  Northern  Pacific, 
the  Central  Pacific,  the  Atchison,  Topeka  & 
Santa  Fe,  and  the  Southern  Pacific,  with 
their  various  connections,  by  which  freight 
is  transported  from  the  eastern  and  middle 


1892.  Interstate  Commerce  Commission  y.  Atchison,  T.  & S.  F.  R.  Co.  331 


•states  to  California,  there  is  what  is  called 
the  Dearborn  line  of  sailing  vessels  between 
New  York  and  San  Francisco,  the  Sutton 
line  of  sailing  vessels  between  New  York  and 
San  Francisco  and  Portland,  the  Pacific  Mail 
Steamship  Company’s  line  of  vessels  from 
New  York  to  Aspinwall,  connecting  there 
with  the  Panama  Railroad  running  to  Pan- 
ama, and  at  that  place  with  the  company’s 
line  of  steamers  to  San  Francisco,  and  that 
recently  there  has  been  established  a line  of 
steamships  between  New  York  and  San  Fran- 
cisco by  way  of  the  straits  of  Magellan,  on 
some  of  which,  at  the  time  of  the  taking  of 
the  testimony  herein,  there  was  afloat  a large 
amount  of  freight  of  various  kinds  and  classes 
for  some  of  the  Los  Angeles  merchants.  Los 
Angeles  is  a city  of  about  60,000  people,  and 
because  of  its  location  in  respect  to  trans- 
portation facilities,  and  because  it  is  the 
most  important  point  in  southern  California, 
it  was  made  one  of  the  terminal  points  of  the 
Pacific  coast  by  the  transportation  companies. 
The  evidence  shows  ‘that  a number  of  the 
large  mercantile  firms  of  San  Francisco,  deal- 
ing in  some  or  all  of  the  commodities  men- 
tioned in  the  petition,  have  branch  houses 
there,  some  have  agents,  and  that  some  of 
the  local  firms  do  business  to  the  amount  of 
.$3,000,000  per  annum.  It  is  not  strange, 
therefore,  that  there  should  be  active  com- 
petition between  the  carriers  for  the  trans- 
portation of  its  freight.  The  witness  A.  M. 
Sutton  testified,  among  other  things,  that 
he  represents  in  San  Francisco  the  line  of 
■clipper  ships  which  are  and  have  been  for 
years  running  from  New  York  and  Phila- 
delphia around  Cape  Horn  to  San  Francisco  ; 
that  they  carry  almost  every  kind  and  class 
of  freight,  including  the  commodities  men- 
tioned in  the  petition ; that  they  charter  and 
load  from  30  to  35  ships  a year,  have  no  fixed 
rates,  but  make  rates  so  as  to  compete  with 
the  other  water  carriers,  and  with  the  over- 
land railroads,  and  so  as  to  get  the  business  ; 
that  they  solicit  business  as  far'  west  as 
Kansas  City,  St.  Paul,  Milwaukee,  Pitts- 
burgh, and  Chicago  ; that  they  solicit  freight 
for  all  parts  of  California,  Oregon,  and 
Washington ; that  they  carry  freight  con- 
stantly to  Southern  California,  chiefly  to  Los 
Angeles;  that  their  ships  take  all  California 
freight  to  San  Francisco,  and,  if  billed  to 
Los  Angeles,  it  is  reshipped  to  San  Pedro  or 
Redondo  in  original  packages,  and  then  by 
rail  to  Los  Angeles.  The  witness  Edwin 
Ooodall  testified,  among  other  things,  that 
he  represents  in  San  Francisco  the  Pacific 
Coast  Steamship  Company  ; that  their  ships 
go  to  San  Pedro  and  Redondo,  to  which  ports 
within  the  last  two  years  freights  from  San 
Francisco  have  been  as  low  as  one  dollar  a 
ton  by  reason  of  competition  with  other  water 
carriers  and  the  railroads  ; that  they  are  en- 
gaged in  the  transportation  of  all  kinds  and 
character  of  merchandise  ; that  goods  shipped 
in  New  York  by  steamers  or  clippers  for  Los 
Angeles  and  San  Bernardino  are  constantly 
reshipped  at  San  Francisco  in  original  pack- 
ages to  San  Pedro  and  Redondo,  from  which 
they  are  taken  by  rail ; that  they  sometimes 
run  two  or  three  freight  steamers  a week  to 
those  ports,  and  including  their  passenger 
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steamers,  which  also  carry  freight,  they 
would  probably  average  one  every  other  day  ; 
that  they  endeavor  to  fix  their  rate  also  as  to 
successfully  compete  with  whatever  opposi- 
tion they  may  have,  whether  from  carriers 
by  water  or  rail. 

In  the  report  and  opinion  of  the  Commis- 
sion, in  finding,  as  it  did,  from  the  evidence 
before  it,  that  practically  there  was  no  such 
thing  as  water  competition  or  a water  route 
from  the  Missouri  and  Mississippi  rivers  and 
interior  cities  to  the  Pacific  coast  in  the  car- 
riage of  the  articles  named,  it  is  said  : 
“ Many  of  them,  such  as  stoves,  ranges,  black 
hollow  ware,  when  carried  over  a water 
route,  are  liable  to  injury  from  rust.”  In 
the  case  here,  A.  A.  Watkins,  a member  of 
the  firm  of  W.  W.  Montague  & Co.,  whose 
principal  place  of  business  is  in  the  city  of 
San  Francisco,  with  a branch  house  in  Los 
Angeles,  testified  that  his  firm  deals  largely 
in  stoves,  ranges,  registers,  radiators,  black 
iron  stove  furniture,  and  hollow  ware,  and 
that  of  those  commodities  they  ship  what 
would  probably  amount  to  about  75  carloads 
a year,  and  that  about  75  per  cent  of  them 
they  ship  by  water  to  San  Francisco,  and 
from  there  reship  by  steamer  to  Redondo  or 
San  Pedro  what  is  intended  for  Los  Angeles 
and  vicinity  ; that  they  ship  by  water  because 
it  is  cheaper  to  do  so  than  by  rail,  after  de- 
ducting their  estimate  of  3 per  cent  for  loss 
by  rust ; and  that  any  increase  in  the  rail 
tariff  would  result  in  their  shipping  still 
more  largely  by  water.  The  testimony  in 
the  case  is  altogether  too  voluminous  to  refer 
to  in  detail,  but  I think  it  is  safe  to  say, 
generally,  that  it  shows  that  the  water  car- 
riers mentioned  are  now,  and  that  some  of 
them  for  years  past  have  been,  competing 
with  the  overland  railroads  for  the  carriage 
of  general  freight,  including  the  commodi- 
ties mentioned  in  the  petition,  from  the  cities 
and  country  east  of  the  Missouri  river  to  the 
Pacific  coast,  including  the  city  of  Los  An- 
geles; that  they  are  and  have  been  actively 
engaged  in  such  transportation,  soliciting  the 
freight,  and  carrying  what  they  can  get ; and 
that  they  actually  do  carry  an  important  part 
of  many  of  the  commodities  mentioned  in  the 
petition.  The  fact  that  such  means  of  trans- 
portation actually  exists,  and  is  actually  and 
actively  seeking  the  traffic,  constitutes  com- 
petition, and  was  doubtless  one  of  the  most 
important  factors  in  making  Los  Angeles  a 
terminal  point.  Not  only  does  the  evidence 
show  that  such  water  competition  exists,  but 
it  shows  that  the  shipments  by  water  are  in- 
creasing ; and  a number  of  the  witnesses 
testify  that,  in  the  event  the  all-rail  rates 
should  be  increased  from  what  they  are  now, 
it  would  result  in  much  larger  shipments  by 
water,  both  in  quantity  and  kind.  For  the 
reasons  stated  I am  of  the  opinion  that  the 
circumstances  and  conditions  attending  the 
transportation  of  the  commodities  in  question 
to  Los  Angeles  and  San  Bernardino  are  es- 
sentially dissimilar,  and  therefore  that  the 
long  and  short  haul  clause  of  the  Interstate 
Commerce  Act  does  not  apply  to  the  case.  As 
has  been  said,  it  is  not  claimed  that  the  rates 
to  San  Bernardino  are  otherwise  unjust  or 
unreasonable.  If  they  are,  other  provisions 
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of  the  Act  will  afford  relief.  It  results  from  ingly  ordered  that  the  petition  be  dismissed, 
these  views  that  petitioner  is  not  entitled  to  at  its  cost, 
the  relief  it  seeks  in  this  court.  It  is  accord - 


IN  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR  THE  NORTHERN 

DISTRICT  OF  GEORGIA. 


THE  INTERSTATE  COMMERCE  COMMISSION 

v. 

THE  CINCINNATI,  NEW  ORLEANS  & TEXAS  PACIFIC  R.  Co.,  The  Western  & At- 
lantic R.  Co.,  The  Georgia  R.  Co. 


*1.  A suit  brought  by  the  Interstate  Commerce 
Commission  in  the  United  States  circuit  court  to 
enforce  an  order  of  the  Commission,  is  an  original 
and  independent  proceeding.  The  court  is  not 
confined  to  a mere  re-examination  of  the  case  as 
heard  and  reported  by  the  Commission;  but  the 
court  hears  and  determines  the  cause  de  novo 
upon  proper  pleadings  and  proof. 

The  Commission’s  report  is  prima  facie  evidence 
of  the  matters  of  fact  therein  reported;  but  the 
court  will  hear  all  such  other,  and  further  testi- 
mony as  either  party  may  introduce,  bearing 
upon  the  matters  in  controversy;  and  will  permit 
such  pleadings  as  will  bring  before  the  court 
clearly,  and  in  legal  form,  such  matters  as  may 
be  pertinent  and  proper  in  view  of  the  issues 
raised. 

Cases  Cited:  2 Inters.  Com.  Rep.  351,  2 L.  R.  A. 
289,  37  Fed.  Rep.  567,  Kentucky  & 1.  Bridge  Co.  v. 
Louisville  & N.  R.  Co.;  3 Inters.  Com.  Rep.  796,  49 
Fed.  Rep.  177,  Interstate  Commerce  Com.  v.  Lehigh 
Valley  R.  Co.;  50  Fed.  Rep.  295,  Interstate  Commerce 
Com.  v.  Atchison , T.  & S.  F.  R.  Co. 

2.  The  1st  section  of  the  Act  to  Regulate  Com- 
merce provides  that  it  “shall  apply  to  any  com- 
mon carrier  or  carriers  engaged  in  the  transporta- 
tion of  passengers  or  property  wholly  by  railroad, 
or  partly  by  railroad  and  partly  by  water  where 
both  are  used  under  a common  control,  manage- 
ment, or  arrangement,  for  a continuous  carriage 
or  shipment,  etc." 

The  Georgia  Railroad  extends  from  Atlanta  to 
Augusta.  The  Georgia  Railroad  Co.  requested 
its  connections,  that  in  issuing  bills  of  lading  to 
its  local  stations,  no  rates  be  inserted  east  of  At- 
lanta. There  is  no  agreement  on  the  part  of  said 
Company  for  any  such  joint  tariff,  as  implies  a 
reduced  rate  from  Cincinnati,  Ohio,  to  its  local 
stations.  On  the  contrary,  that  company  collects 
and  retains  its  entire  local  rates  on  all  freight 
shipped  from  Cincinnati  to  its  local  stations* 
Held:  That  there  is  no  such  “arrangement  for  a 
continuous  carriage  or  shipment”  existing  be- 
tween said  company  and  its  connections,  as  to 
bring  the  rates  which  are  charged  to  said  local 
stations,  within  the  first  section  of  the  Act  to 
Regulate  Commerce. 

Case  Cited:  4 Inters.  Com.  Rep.  257,  52  Fed.  Rep* 
912,  Chicago  & N.  W.  R.  Co.  v.  Osborne. 

3.  When  goods  are  shipped  through  from  Cin- 
cinnati, Ohio,  to  local  stations  on  the  Georgia 
Railroad,  the  initial  carrier  at  Cincinnati  issues 
through  bills  of  lading,  and  quotes  through  rates. 
Said  rates,  however,  are  arrived  at  by  adding  to 
the  rates  from  Cincinnati  to  Atlanta,  the  full 
local  rates  of  the  Georgia  Railroad  from  Atlanta 
to  said  local  stations.  The  Georgia  R.  Co.  receives 

*Headnotes  prepared  under  direction  of  the 

court. 
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the  goods  at  Atlanta,  and  transports  them  con- 
tinuously to  its  local  stations;  but  it  demands  and 
collects  its  full  local  rates  from  Atlanta  to  said 
local  stations.  Held:  That  the  mere  reception, 
and  continuous  transportation,  by  the  Georgia 
R.  Co.,  of  freight  which  comes  to  it  over  other 
lines  of  railroads,  destined  to  its  local  stations,  for 
which  the  initial  carrier  has  issued  through  bills 
of  lading,  and  quoted  through  rates,  does  not 
constitute  such  an  “arrangement”  as  is  contem- 
plated by  the  first  section  of  the  Act  to  Regulate 
Commerce,  where  the  through  rates,  so  quoted*, 
allow  to  that  company  its  full  local  rates. 

4.  The  4th  section  of  the  Act  to  Regulate  Com- 
merce provides,  that  it  “shall  be  unlawful  for 
any  common  carrier,  subject  to  the  provisions  of 
this  Act,  to  charge  or  receive  any  greater  com- 
pensation, in  the  aggregate,  for  the  transporta- 
tion of  passengers,  or  of  like  kind  of  property 
under  substantially  similar  circumstances  and 

^conditions,  for  a shorter,  than  for  a longer  dis- 

S tance,  oveOhegsameJime,  in^the  same  direction* 
the  shorter  being  included  within  the  longer  dis- 
tance.” 

There  is  a clear  distinction  between  the  term  “ rail- 
roadV as  used  in  the  other  parts  of  the  Act,  and 
the  term  “ line ” as  used  in  the  4th  section. 

The  use  of  the  word  “ line " is  significant.  Two  car- 
riers may  use  the  same  "road,"  but  each  has  its 
separate  "line." 

One  railroad  company  may  lease  trackage  rights  to 
another;  but  the  joint  use  of  the  same  track  does 
not  create  the  same  "line"  so  as  to  compel  either 
company  to  graduate  its  tariff  by  that  of  the 
other. 

Case  Cited:  4 Inters.  Com.  Rep.  257,  52  Fed.  Rep. 
912,  Chicago  & N.  W.  R.  Co.  v.  Osborne. 

5.  There  must  be  a “common  arrangement”  be- 
tween connecting  companies,  such  as  the  making 
of  a joint  tariff,  before  a “new  line"  can  be 
formed;  and  the  "line"  so  formed  under  the  joint 
tariff  of  connecting  companies  is  one  which  is 
separate  and  independent  from  that  of  either  of 
the  connecting  companies. 

Case  Cited:  4 Inters.  Com.  Rep.  257,  52  Fed.  Rep. 
912,  Chicago  & N.  W.  R.  Co.  v.  Osborne. 

6.  “No  power  exists  at  common  law,  and  none  is 
given  by  the  Act  to  Regulate  Commerce,  to  com- 
pel connecting  railroad  companies  to  unite  in  a 
joint  tariff,  or  to  enter  into  a through  rate  ar- 
rangement for  transportation,  unless  they  desire 
to  do  so.  They  cannot  be  compelled  to  abandon 
the  full  control  of  their  separate  roads;  and 
neither  of  them  is  bound  to  adjust  its  own  local 
tariff  to  suit  the  other.” 

Case  Quoted:  4 Inters.  Com.  Rep.  257,  52  Fed. 
Rep.  912,  Chicago  & N.  W.  R.  Co.  v.  Osborne. 

See  also  2 Inters.  Com.  Rep.  389,  2 L.  R.  A.  325,  37 
Fed.  Rep.  630,  Kentucky  & 1.  Bridge  Co.  v.  Louis- 
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ville  & N.  R.  Co.;  2 Inters.  Cora.  Rep.  765,  41  Fed. 
Rep.  563,  Little  Rock,  & M.  R.  Co.  v.  St.  Louis , 1. 
M.  & S.  R.  Co. 

7.  There  is  no  “common  arrangement,”  or  “joint 
tariff,”  between  the  Georgia  Railroad  Company 
and  its  connections,  as  to  traffic  to  its  local  sta- 
tions. On  the  contrary,  there  is  an  express  re- 
fusal by  that  company  to  make  any  “common 
arrangement”  whatever,  in  regard  to  that  traffic. 

The  Georgia  Railroad  Company  demands  and  col- 
lects its  full  local  rates  on  all  shipments  to  its  local 
stations.  Whether  shipments  come  from  points 
west  of  Atlanta,  or  originate  at  Atlanta,  the  rate 
is  precisely  the  same;  and,  as  to  the  Georgia 
Railroad,  the  carriage  is  the  same. 

8.  The  Cincinnati,  New  Orleans  & Texas  Pacific 
Railway  Company,  the  Western  & Atlantic  Rail- 
road Company,  and  the  Georgia  Railroad  Com- 
pany have  formed  “a  new  and  independent  line,” 
by  the  adoption  of  a joint  through  tariff  from 
Cincinnati  to  Augusta;  but  such  “new  line”  is 
distinct  and  separate  from  that  of  either  of  the 
railroads  named. 

Case  Cited:  4 Inters.  Com.  Rep.  257,  52  Fed.  Rep. 
912,  Chicago  & N.  W.  R.  Co.  v.  Osborne. 

9.  Social  Circle  is  a local  station  on  the  Georgia 
Railroad,  52  miles  east  of  Atlanta, [and  119  miles 
west  of  Augusta. 

'The  Georgia  Railroad  Company  refuses  to  adopt  a 
joint  through  tariff  from  Cincinnati  to  Social 
Circle;  and  charges  its  full  local  rate  from  Atlanta 
to  Social  Circle. 

The  rate  from  Cincinnati  to  Social  Circle  is  a com. 
bination  rate;  and  it  is  arrived  at  by  adding  to  the 
rate  from  Cincinnati  to  Atlanta,  the  full  local 
rate  of  the  Georgia  Railroad  from  Atlanta  to 
Social  Circle.  The  rate  thus  made  from  Cincin- 
nati to  Social  Circle  is  greater  than  the  joint 
through  tariff  rate  from  Cincinnati  to  Augusta', 
but  that  fact  constitutes  no  violation  of  the  “long 
and  short  haul”  clause  of  the  Act'  to  Regulate 
Commerce;  because  the  two  rates  are  not  made 
“ over  the  same  line." 

The  rate  to  Augusta  is  made  by  the  “line”  formed 
by  a “common  arrangement”  between  said  three 
companies  for  a joint  tariff  between  those  points. 

The  rate  to  Social  Circle  is  made  greater  than  the 
rate  to  Augusta,  by  the  Georgia  Railroad  Com- 
pany demanding  its  full  local  rate  on  its  own 
road;  which  road  is  separate  and  independent 
from  the  “line”  made  by  said  three  companies- 

Cases  Cited:  4 Inters.  Com.  Rep.  257,  52  Fed.  Rep. 
912,  Chicago  & N.  W.  R.  Co.  v.  Osborne;  4 Inters. 
Com.  Rep.  247,  53  Fed.  Rep.  229,  United  States  v. 
Mellen. 

10.  “Freight  carried  to,  or  from,  a competitive 
point,  is  always  carried  under  substantially  dis- 
similar circumstances,  and  conditions,  from  that 
carried  to,  or  from,  non-competitive  points.  In 
the  latter  case,  the  railway  makes  its  own  rates, 
and  there  is  no  good  reason  why  it  should  be  al- 
lowed to  charge  Jess  for  a long  haul  than  a short 
one.  When  each  haul  is  made  to,  or  from,  a non- 
competitive point,  the  effect  of  such  discrimina- 
tion is  to  build  up  one  place,  at  the  expense  of 
the  other.  Such  action  is  willfully  unjust,  and 
has  no  justification,  or  excuse,  in  the  exigencies, 
or  conditions  of  the  business  of  the  corporation. 
In  the  former  case,  the  circumstances  are  alto- 
gether different.  The  power  of  a corporation  to 
make  a rate  is  limited  by  the  necessities  of  the 
situation.  Competition  controls  the  charge.  It 
must  take  what  it  can  get,  or  abandon  the  field, 
and  let  its  road  go  to  rust.” 

■“Competition  may  not  be  the  only  circumstance 
that  makes  the  condition  under  which  a long  and 
short  haul  are  performed  substantially  dissimilar, 
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but  certainly  it  is  the  most  obvious  and  effective 
one,  and  must  have  been  in  contemplation  of 
Congress  in  the  passage  of  the  Act  to  Regulate 
Commerce.” 

Case  Quoted:  1 Inters.  Com.  Rep.  317, 31  Fed.  Rep. 
315,319,  Ex  parte  Koehler. 

11.  “That  competition,  the  life  of  trade,  cuts  an 
important  figure  in  the  condition  and  circum- 
stances attendant  upon  transportation  of  passen- 
gers and  property,  cannot  be  well  overlooked  nor 
denied.  Nor  can  it  be  well  denied  that,  as  between 
the  short  and  long  haul,  competition  may  exist 
to  that  extent,  that  what  would  otherwise  be 
similar  circumstances,  and  conditions,  will  be 
dissimilar  circumstances,  and  conditions.” 

Case  Quoted:  31  Fed.  Rep.  862,  Missouri  Pac.  R. 
Co.  v.  Texas  & P.  R.  Co. 

12.  “A  common  carrier  cannot  be  required  to  ig- 
nore or  overcome  existing  differences  in  the 
transportation  facilities  of  different  localities 
created  not  by  its  own  arbitrary  action,  but  by 
nature,  or  by  enterprise  beyond  its  control. 
. . . Wherever,  and  whenever,  actual  compe- 
tition exists,  the  question  the  carrier  has  to  deal 
with  is,  not  so  much  what  is  a fair  rate  for  the 
service,  or  what  the  traffic  will  bear,  but  what 
rate  can  be  got  for  the  service,  as  against  the  rate 
offered  by  the  competitor.” 

Case  Quoted:  ante , p.  323,  Interstate  Commerce 
Com.  v.  Atchison , T.  & S.  F.  R.  Co. 

13.  “It  is  not  necessary  for  a carrier  to  apply  to 
the  Interstate  Commerce  Commission  for  relief 
from  “the  long  and  short  haul”  clause  of  the  Act 
to  Regulate  Commerce,  when  the  circumstances 
and  conditions  are  substantially  dissimilar,  since 
the  carrier,  in  acting  upon  them,  would  commit 
no  breach  of  the  law,  though  it  would  be  re- 
sponsible in  case  it  were  found  that  the  circum- 
stances and  conditions  were  misconceived,  or  mis- 
judged.” 

Case  Quoted:  1 Inters.  Com.  Rep.  278,  Re  Louis- 
ville <fc  N.  R.  Co. 

14.  The  Interstate  Commerce  Commission  holds 
that;  where  railroads,  which  are  subject  to  the 
Act  to  Regulate  Commerce,  compete  with  Cana- 
dian, or  other  railroads,  which  are  not  subject  to 
the  Act,  such  competition  constitutes  dissimilar 
circumstances  and  conditions;  but  that  competi- 
tion between  two  railroads,  both  of  which  are 
subject  to  the  Act,  does  not  constitute  dissimilar 
circumstances  and  conditions. 

The  Commission,  however,  also  holds  that  it  has 
no  authority  to  raise  railroad  rates.  If  a railroad, 
which  is  subject  to  the  Act,  is  met  with  competi- 
tion from  other  railroads,  which  are  also  subject 
to  the  Act,  and  the  commission  has  no  authority 
to  require  such  other  railroads  to  increase  their 
rates,  even  when  the  competition  is  ruinous,  there 
is  no  practical  difference  between  such  a case, 
and  the  case  of  competition  with  railroads,  not 
subject  to  the  Act.  If  the  general  conclusion  is 
correct,  that  competition  will  constitute  dissimi- 
lar circumstances,  and  conditions,  in  the  sense  in 
which  that  term  is  used  in  the  Act,  there  is  no 
good  reason  for  drawing  the  line  where  it  has 
been  drawn  by  the  Commission;  on  the  contrary, 
competition  of  carrier  with  carrier  both  subject 
to  the  Act,  is  as  such  within  the  terms  of  section 
4.  as  competition  with  a carrier  not  subject  to  the 
Act. 

15.  Competition  of  market  with  market  may  not 
be  so  direct  in  its  effect,  as  competition  of  car- 
rier with  carrier;  but  when  it  does  exist,  it  is  in- 
fluential, and  perhaps  as  effective  and  controlling, 
with  carriers,  as  to  their  rates,  as  other  competi- 
tion. It  may,  therefore,  constitute  a part  of  the 
circumstances  and  conditions  which  a carrier  can 
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consider  in  fixing-  rates  for  the  transportation  of 
goods. 

16.  The  fact  that  the  rate  from  Cincinnati  to  Social 
Circle  is  greater  than  the  joint  tariff  rate  from 
Cincinnati  to  Augusta,  constitutes'no  “undue  or 
unreasonable  prejudice  or  disadvantage”  against 
Social  Circle,  and  no  “undue  or  unreasonable 
preference  or  advantage”  in  favor  of  Augusta- 
Railway  companies  are  only  bound  to  give  the 
same  terms,  to  all  persons  alike,  under  the  same 
conditions  and  circumstances;  and  any  fact  which 
produces  an  inequality  of  condition,  and  a change 
of  circumstances,  justifies  an  inequality  of  cha  rge. 
Augusta  and  Social  Circle  are  not  “under  the 
same  conditions  and  circumstances.” 

Case  Cited:  4 Inters.  Com.  Rep.  92, 145  U.  S.  263, 36 
L.  ed.  699,  Interstate  Commerce  Com.  v.  Baltimore  & 
O.  R.  Co. 

17.  Several  lines  of  railway  compete  for  the  busi- 
ness between  Cincinnati  and  Augusta;  and  there 
is  active  and  influential  competition  by  Balti- 
more, and  other  eastern  cities,  against  Cincinnati, 
for  the  trade  of  Augusta. 

18.  Nearly  all  of  the  railroads  south  of  the  Ohio 
river,  and  east  of  the  Mississippi,  including  the 
three. railroad  defendants  in  this  case,  are  mem- 
bers of  an  association  known  as  the  Southern 
Railway  & Steamship  Association.  Said  asso- 
ciation, in  making  rates,  is  governed  by  compe- 
tition. The  same  influences  control  in  the  asso- 
ciation, in  making  rates,  as  would  control  without 
it;  and  while  the  influences  may  not  go  to  the 
same  extent,  and  there  may  be  produced  by  the 
association  more  harmonious  relations  between 
its  members,  competition  influences,  and,  to  a 
large  extent,  controls,  the  rates  agreed  upon  by 
the  association. 


19.  It  appears  that  the  rate  charged  on  first  class 
goods,  in  less  .than  carload  lots,  from  Cincinnati 
to  Atlanta,  in  1879,  was  $1.39  per  100  lbs;  that  af- 
terwards it  was  $1.10;  and  subsequently  $1.07;  ex- 
cept for  a short  time,  when  it  was  $1.01.  The 
only  testimony  offered  to,  or  heard  by  the  Com- 
mission, as  to  the  reasonableness  of  the  rate,  was 
that  of  the  Vice  President  of  the  C.  N.  O.  & T. 
P.  R.  Co.,  that  he  considered  a rate  of  $1.01 
reasonable.  Upon  that  testimony,  and  upon  the 
fact  that  the  rate  from  Cincinnati  to  Birmingham 
is  89  cents,  as  compared  with  $1.07  to  Atlanta,  the 
distances  being  substantially  the  same,  the  Com- 
mission ordered  that  the  defendants  should  not 
charge  more  than  $1.00  from  Cincinnati  to  At- 
lanta. 

In  this  court,  a number  of  railroad  experts  testified 
that  the  present  rate  of  $1.07  is  reasonable. 

As  to  the  rate  to  Birmingham,  there  was  evidence 
before  this  court,  which  was  not  before  the 
Commission;  viz:  That  the  rate  from  Cincinnati 
to  Birmingham,  which  was  previously  $1.08,  was 
forced  down  to  89  cents,  by  the  building  Of  a new 
road,  known  as  the  K.  C.  M.  & B.  R.  R. 

Held:  That  the  existence  of  a lower  rate  from 
Cincinnati  to  Birmingham  furnished  no  sufficient 
reason  to  determine  that  the  rate  from  Cincinnati 
to  Atlanta  is  unreasonable,  when  such  lower  rate 
is  caused  by  conditions  at  Birmingham  which  do 
not  exist  at  Atlanta. 

Held , further:  That  the  evidence  offered  in  this 
court  is  sufficient  to  overcome  the  prima  facie 
case  made  by  the  findings  of  the  Commission. 
On  the  whole  testimony,  as  now  before  this  court, 
it  is  not  believed  that  the  Commission  would  have 
found  the  rate  in  question  to  be  unreasonable. 
Certainly  this  court  cannot  so  determine. 


UPON  petition  by  the  Interstate  Commerce  Commission  to  enforce  an  order  made  by  the 
plaintiff  in  a case  brought  before  it  by  The  James  & Mayer  Buggy  Company  against  the 
above  defendants  for  alleged  violations  of  the  Act  to  Regulate  Commerce. 

Facts  are  stated  in  opinion.  See  Inters.  Com.  Rep.  682. 


Messrs.  S.  A.  Darnell , A.  G.  Safford,  R.  L.  Bernard  solicitors  for  the  Interstate  Com- 
merce Commission. 

Mr.  Edward  Colston  for  the  Cincinnati,  N.  O.  & T.  P.  R.  Co. 

Messrs.  Payne  & Tye  solicitors  for  the  Western  & Atlantic  R.  Co. 

Messrs.  J.  B.  Gumming  and  Ed.  Baxter,  solicitors  for  the  Georgia  R.  Co. 


Mr.  Justice  Newman  delivered  the  opinion 
of  the  court: 

This  is  an  application  by  the  Interstate 
Commerce  Commission  to  this  court,  to  en- 
force an  order  passed  by  the  Commission,  in 
the  case  of  the  James  & Mayer  Buggy  Com- 
pany v.  The  Cincinnati,  New  Orleans  & 
Texas  Pacific  Railway  Company,  the  West- 
ern & Atlantic  Railroad  Company,  and  the 
Georgia  Railroad-  Company. 

The  petition  of  the  James  & Mayer  Buggy 
Company  to  the  Interstate  Commerce  Com- 
mission was  as  follows : 

“The  petition  of  the  above  named  com- 
plainant respectfully  shows : 

1st.  “That  the  James  & Mayer  Buggy 
Company  manufacture  buggies,  carriages, 
etc. , in  the  city  of  Cincinnati,  state  of  Ohio. 

“ 2d.  That  the  defendants  above  named  are 
common  carriers,  and,  under  a common  con- 
trol, management,  or  arrangement,  for  con- 
tinuous carriage  or  shipment,  are  engaged  in 
the  transportation  of  passengers  and  property, 
wholly  by  railroad,  between  Cincinnati,  in 
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the  state  of  Ohio,  and  Chattanooga,  in  the 
state  of  Tennessee  ; and  between  Chattanooga, 
in  the  state  of  Tennessee,  and  Atlanta,  in  the 
state  of  Georgia ; and  between  Atlanta,  in 
the  state  of  Georgia,  and  Augusta,  in  the 
state  of  Georgia ; and,  as  such  common  car- 
riers, are  subject  to  the  Act  to  Regulate  Com- 
merce. 

“3d.  That  the  first  class  rate  of  freight, 
as  published  in  the  tariff  of  the  C.  N.  O. 
&.  T.  P.  R.  R.  Co.,  from  Cincinnati,  Ohio, 
to  Atlanta,  Georgia,  the  distance  being  about 
477  miles  (more  or  less)  is  $1.01  per  hundred 
lbs. 

“4th.  That  the  first-class  rate  of  freight 
from  Cincinnati,  Ohio,  to  Augusta,  Georgia, 
over  the  same  lines  of  railroad,  the  distance 
being  about  648  miles  (more  or  less)  is  also 
$1.01  per  hundred  lbs. 

“5th.  That  the  first  class  rate  of  freight 
from  Cincinnati,  Ohio,  to  Social  Circle, 
Georgia,  over  the  same  lines,  the  distance  be- 
ing about  525  miles  (more  or  less)  is  $1.31 
per  hundred  lbs. 
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“6th.  That  the  complainant  above  named, 
shipping  vehicles  to  Atlanta,  Georgia,  ought 
not  to  be  compelled  to  pay  the  same  rate  of 
freight  as  when  shipping  to  Augusta,  Geor- 
gia, a point  171  miles  further  distant  on  the 
same  lines. 

“7th.  That  the  complainant  above  named, 
in  shipping  vehicles  to  Social  Circle,  Geor- 
gia, ought  not  to  be  compelled  to  pay  a rate 
of  freight  which  is  30  cents  per  hundred  lbs. 
higher  than  when  shipping  to  Augusta,  Geor- 
gia, a point  120  miles  (more  or  less)  further 
distant  along  the  same  lines. 

“ 8th.  That  the  above  named  defendants  are 
violating  section  4 of  the  Act  to  Regulate 
Commerce,  in  charging  a greater  sum  for  a 
shorter  distance,  than  for  a longer  distance, 
in  the  same  direction,  over  the  same  lines.” 

The  above  petition  prayed  that  an  order  be 
made  commanding  the  defendant  to  cease  and 
desist  from  the  violation  complained  of,  and 
was  signed  and  sworn  to  be  a representative 
of  the  James  & Mayer  Buggy  Company. 

The  answer  of  the  Western  & Atlantic  Rail- 
road Company  was  as  follows  : 

“The  Interstate  Commerce  Commission, 
Washington,  D.  C. — Gentlemen:  I have  be- 
fore me  your  favor  of  October  22d,  enclosing 
a copy  of  petition  filed  against  our  company, 
embracing  a statement  of  charges  made  by 
the  James  & Mayer  Buggy  Company. 

“In  reply,  I will  state  that  there  is  noth- 
ing in  the  interstate  commerce  law,  so  far  as 
we  read  it,  which  requires  that  we  should 
make  from  Cincinnati  to  Atlanta,  a less  rate 
than  from  Cincinnati  to  Augusta.  Therefore, 
we  do  not  consider  that  that  portion  of  the 
complaint  filed  by  the  petitioners  has  any 
force. ” 

“Regarding  the  rate  of  freight  from  Cin- 
cinnati to  Social  Circle,  Georgia,  I will  state 
that  Social  Circle  is  a local  point  on  the  Geor- 
gia Railroad,  and  that  company  has  not  fur- 
nished us  with  any  basis  for  working  business 
to  its  local  points,  other  than  taking  the  rate, 
as  in  this  instance,  from  Cincinnati  to  At- 
lanta, and  adding  their  local.  This  com- 
pany, on  this  business,  has  charged  no  more 
than  if  the  freight  had  stopped  at  Atlanta, 
or  than  it  would  receive  going  to  any  point 
within  the  same  radius  from  Atlanta  as  that 
in  which  Social  Circle  is  located. 

“ Further,  as  the  rates  to  Augusta  are 
brought  down  by  water  competition,  we  do 
not  consider  that  we  have  violated  the  Inter- 
state Commerce  law.  The  rate  within  itself 
is  not  unreasonable  ; and  we  cannot  see  that 
there  is  any  discrimination  against  the  parties 
at  Social  Circle  ; and  this  company,  further- 
more, is  unable  to  control  the  local  rates  of 
any  of  its  connections.  ” 

The  answer  of  the  Georgia  Railroad  Com- 
pany was  as  follows : 

“This  respondent  answering  says: 

1.  “It  is  informed,  and  believes  that  the 
James  & Mayer  Buggy  Company  manufacture 
buggies,  carriages,  etc.,  in  the  city  of  Cin- 
cinnati, state  of  Ohio. 

2.  “This  defendant,  and  the  defendants 
above  named  are  common  carriers,  and,  under 
a common  arrangement  for  continuous  car- 
riage or  shipment,  are  engaged  in  the  trans- 
portation of  passengers  and  property,  wholly 
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by  rail,  between  Cincinnati,  in  the  state  of 
Ohio,  and  Chattanooga,  in  the  state  of  Ten- 
nessee ; and  between  Chattanooga,  in  the  state 
of  Tennessee,  and  Atlanta,  in  the  state  of 
Georgia,  and  Augusta,  in  the  state  of  Geor- 
gia. 

3.  “ The  rate  of  freight  on  buggies,  car- 
riages, etc.,  from  Cincinnati,  Ohio,  to  At- 
lanta, Georgia,  the  distance  being  about  47& 
miles,  was,  at  the  date  named,  one  dollar  and 
one  cent,  per  hundred  pounds,  in  less  than 
carload  lots,  knocked  down,  boxed  or  crated, 
and  released.  This  was  an  unauthorized  rate. 
The  proper  rate  Cincinnati  to  Atlanta  should 
have  been  one  dollar  and  seven  cents,  per 
hundred  pounds.” 

4.  “The  rate  of  freight  on  buggies,  car- 
riages, etc.,  from  Cincinnati,  Ohio,  to  Au- 
gusta, Georgia,  over  the  same  lines  of  rail- 
road, and  the  railroad  of  this  respondent,  the 
distance  being  about  645  miles,  is  also  one 
dollar  and  seven  cents,  per  hundred  pounds.” 

5.  “This  respondent  says  that  it  has  no  ar- 
rangement with  the  roads  between  Atlanta, 
the  western  terminus  of  respondent’s  rail- 
road, and  Cincinnati,  for  through  rates  from 
Cincinnati  to  any  station  on  the  Georgia  Rail- 
road, other  than  Milledgeville — where  re- 
spondent competes  with  the  Central  Railroad 
of  Georgia — and  the  terminal  stations  of 
Augusta,  Athens,  and  Washington  ; that  if 
a through  bill  of  lading  is  issued  at  Cin- 
cinnati, for  freight  from  that  point  to  Social 
Circle,  a station  on  respondent’s  railroad,  the 
rate  is  made  as  follows,  to  wit,  by  adding 
to  the  rate  from  Cincinnati  to  Atlanta,  re- 
spondent’s local  rate  from  Atlanta  to  Social 
Circle.  Thus,  the  rate  from  Cincinnati  to 
Atlanta,  as  given  above,  is  $1.07  per  hundred 
pounds,  to  which  is  added  respondent’s  local 
rate  from  Atlanta  to  Social  Circle,  to  wit,  30 
cents  per  hundred  pounds,  making  a through 
rate  from  Cincinnati  to  Social  Circle  of  $1.37 
per  hundred  pounds.  Respondent  does  not 
quote  any  through  rate  from  Cincinnati  to 
any  stations  on  its  railroad,  except  Mill- 
edgeville, and  the  terminal  stations  above 
named  ; but  of  course  its  local  tariff,  as  fixed 
by  the  Georgia  Railroad  Commission,  is 
known  to  the  initial  road  at  Cincinnati.” 

6.  “Respondent  says  that  the  rate  from  At- 
lanta to  Social  Circle  is  just  and  reasonable  ; 
also  that  the  rate  from  Cincinnati  to  Social 
Circle  is  just  and  reasonable,  and  not  obnox- 
ious to  any  provision  of  the  Interstate  Com- 
merce Act,  by  reason  of  not  being  just  and 
reasonable. 

7.  “Respondent  further  says  that  the 
through  rate  from  Cincinnati  to  Augusta, 
though  the  same  as  from  Cincinnati  to  At- 
lanta, is  not  unlawful  under  section  4 of  the 
Interstate  Commerce  Act,  because  said  rates 
are  charged  not  under  substantially  similar 
circumstances  and  conditions.” 

“In  explanation  of  this  statement,  re- 
spondent says  that  at  Baltimore,  Maryland, 
and  other  eastern  cities,  large  manufactories 
of  buggies,  carriages,  etc.,  exist,  and  that 
the  product  of  these  factories  is  transported 
from  said  places  to  Augusta  at  such  rates, 
that  if  this  respondent  and  its  connections 
between  Atlanta  and  Cincinnati  charge  a 
higher  rate  than  one  dollar  and  seven  cents. 
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per  hundred  pounds,  from  Cincinnati  to 
Augusta,  no  freight  of  this  character  would 
come  over  the  Georgia  Railroad  ; for  the  pro- 
duct of  the  Eastern  factories  would  be  de- 
livered in  Augusta,  at.  a rate  which  would 
exclude  the  Cincinnati  product  from  the 
Augusta  market.” 

8.  “This  respondent  says,  that  while  no 
arrangement  exists,  as  above  stated,  for  a 
through  bill  of  lading  from  Cincinnati  to 
Social  Circle,  as  a matter  of  fact  the  ship- 
ment from  Cincinnati  to  Social  Circle  by  the 
petitioner  was  made  on  a through  bill  of 
lading,  the  rate  of  which  was  fixed,  as  here- 
inbefore stated,  by  adding  this  respondent’s 
local  rate  from  Atlanta  to  Social  Circle,  to 
the  through  rate  from  Cincinnati  to  Atlanta.” 

The  answer  of  the  Cincinnati,  New  Or- 
leans & Texas  Pacific  Railway  Company,  in 
the  case  before  the  Commission,  was  as  fol- 
lows : 

“The  Cincinnati,  New  Orleans  & Texas 
Pacific  Railway  Company  for  answer  to  the 
petition  of  complainant  herein,  says  : 

1.  “It  admits  that  the  James  & Mayer 
Buggy  Company  manufactures  buggies,  car- 
riages, etc.,  in  the  city  of  Cincinnati,  state 
of  Ohio.” 

2.  “That  the  above  named  defendants  are 
•common  carriers,  engaged  in  the  transporta- 
tion of  passengers  and  property,  wholly  by 
railroad  between  Cincinnati,  Ohio,  and  At- 
lanta, Georgia ; and  between  Cincinnati, 
Ohio;  and  Augusta,  Georgia  ; but  it  says  that 
said  defendants  are  not  under  a common  con- 
trol,  management,  or  arrangement,  for  con- 
tinuous carriage  or  shipment ; but,  that  on 
the  contrary,  the  connection  of  this  defend- 
ant with  such  carriage  or  shipment  begins 
at  Cincinnati,  Ohio,  and  ends  at  Chattanoo- 
ga, Tennessee ; that  of  the  Western  A.  At- 
lantic Railroad  Company  begins  at  Chatta- 
nooga, Tennessee,  and  ends  at  Atlanta, 
Georgia ; and  that  of  the  Georgia  Railroad 
begins  at  Atlanta,  and  ends  at  Augusta,  in 
the  state  of  Georgia.” 

3.  “ It  admits  that  the  first  class  rate  of 
freight  published  in  the  tariff  of  this  defend- 
ant, from  Cincinnati,  Ohio,  to  Atlanta, 
-Georgia,  a distance  of  about  477  miles,  is 
$1.01  per  100  pounds.” 

4.  “It  admits  that  the  first  class  rate  of 
freight  from  Cincinnati,  Ohio,  to  Augusta, 
Georgia,  a distance  of  about  648  miles,  is 
also  $1.01  per  100  pounds.” 

5.  “ It  admits  that  the  first  class  rate  of 
freight  from  Cincinnati,  Ohio,  to  Social 
Circle.  Georgia,  over  the  same  line,  the  dis- 
tance being  about  525  miles  (more  or  less) 
is  $1.31  per  100  pounds.” 

“It  says  that  the  power  of  this  defendant 
over  said  rates  of  freight,  and  the  division 
thereof,  only  extends  to  securing  a reasonable 
compensation  for  the  services  performed  in 
transporting  merchandise  from  Cincinnati, 
Ohio,  the  northern,  to  Chattanooga,  Tennes- 
see, the  southern  terminus  of  its  line ; that 
its  proportion  of  the  rate  of  $1.01  to  Atlanta, 
Georgia,  is  71^  cents,  and  that  of  the  West- 
ern & Atlantic  Railroad  Company  is  29T4ir 
cents  per  100  pounds ; that  its  proportion 
of  the  rate  to  Augusta,  Georgia,  from 
Cincinnati,  Ohio,  is  52T%  cents ; that  of 
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the  Western  & Atlantic  21^  cents,  and 
that  of  the  Georaria  Railroad  is  26T8¥  cents ; 
that  said  rate  to  Atlanta  is  reasonable 
and  just,  and  a reasonable  compensation  for 
the  services  performed ; that  the  rate  to  Au- 
gusta is  the  same  as  to  Atlanta,  for  the  rea- 
son that  such  rate  is  governed  by  the  rate 
from  Baltimore  and  New  York  to  Augusta, 
and  made  on  a lower  basis  than  the  rate  to 
Atlanta,  on  account  of  water  competition  via 
Charleston,  S.  C.,  and  Savannah,  Ga. , which 
operates  to  lower  such  rate  to  Augusta.  The 
relative  distance  hauled,  and  the  proportion- 
ate amount  of  services  performed  by  this  de- 
fendant, in  carrying  said  goods  to  Augusta, 
being  less  than  the  distance  and  service  to 
Atlanta,  the  compensation  of  this  defendant 
is  relatively  less.” 

“As  to  the  rate  to  Social  Circle,  Georgia, 
defendant  says  that  such  rate  can  only  be 
made  by  this  defendant,  by  consent  and  per- 
mission of  the  Georgia  Railroad  Company, 
co-defendant  herein ; that  the  transportation 
to  said  Social  Circle  can  only  be  effected  by 
the  co-operation  of  the  said  Georgia  Railroad, 
said  Social  Circle  being  a station  on  its  line, 
and  the  said  Georgia  Railroad  stipulating, 
and  insisting  that  the  said  rate  shall  be  30 
cents  greater  than  the  rate  to  Augusta  and 
Atlanta.  This  defendant  receives  no  part 
of,  or  allowance  on  account  of,  the  30  cents 
additional  charged  to  Social  Circle  ; the  same 
being  purely  a local  rate  charged  by  the 
Georgia  Railroad,  for  transportation  over  its 
line  from  Atlanta  to  Social  Circle.” 

There  seems  to  have  been  very  little  evi- 
dence in  the  case  before  the  Commission ; as 
it  appears  from  the  report  of  the  case,  only 
one  witness  was  introduced,  who  was  an  of- 
ficer of  one  of  defendant  companies.  The 
facts  were  principally  ascertained  by  the 
admission  of  the  parties,  and  from  the  rec- 
ords, and,  presumably,  from  the  tariffs  of 
rates,  etc.,  filed  with,  and  in  the  possession 
of  the  Commission. 

The  serious  question  presented  to  the  Com- 
mission in  this  case  was  the  right  of  the  de- 
fendant railroad  companies  to  charge  more 
for  shipments  of  first  class  freight  from  Cin- 
cinnati to  Social  Circle,  than  from  Cincin- 
nati to  Augusta. 

The  Cincinnati,  New  Orleans  & Texas  Pa- 
cific Railway  runs  from  Cincinnati,  in  the 
state  of  Ohio,  to  Chattanooga,  in  the  state  of 
Tennessee,  a distance  of  336  miles ; the 
Western  & Atlantic  Railroad  runs  from 
Chattanooga,  in  the  state  of  Tennessee,  to 
Atlanta,  in  the  state  of  Georgia,  a distance 
of  138  miles  ; the  Georgia  Railroad  runs  from. 
Atlanta  to  Augusta,  Georgia,  a distance  of 
171  miles.  Social  Circle  is  a town  on  the 
line  of  the  Georgia  Railroad,  52  miles  east 
of  Atlanta,  and  119  miles  west  of  Augusta, 
Georgia  ; and  consequently  a shorter  distance 
by  the  last  named  number  of  miles  from  Cin- 
cinnati, than  is  Augusta. 

The  contention  was  that  the  charge  of 
$1.31,  from  Cincinnati  to  Social  Circle,  per 
100  pounds,  on  first  class  freight,  when  only 
$1.01  per  100  pounds  on  similar  freight  was 
charged  from  Cincinnati  to  Augusta,  was  in 
violation  of  the  long  and  short  haul  clause,  in 
section  4,  of  the  Act  to  Regulate  Commerce, 
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approved  February  4,  1887,  and  known  as 
the  Interstate  Commerce  Act. 

The  order  of  the  Commission  in  the  case  is 
given  in  full,  and  is  as  follows : 

“It  is  ordered  and  adjudged: — That  the 
defendants,  the  Cincinnati,  New  Orleans  & 
Texas  Pacific  Railway  Company,  the  Western 

Atlantic  Railroad  Company,  and  the  Geor- 
gia Railroad  Company,  do,  from  and  after 
the  20th  day  of  July,  1891,  wholly  cease  and 
desist  from  charging,  or  receiving  any  greater 
compensation,  in  the  aggregate,  for  the  trans- 
portation, in  less  than  carloads,  of  buggies, 
carriages,  and  other  articles  classified  by 
them  as  freight  of  first  class,  for  the  shorter 
distance  over  the  line  formed  by  tlieir  several 
railroads  from  Cincinnati,  in  the  state  of 
Ohio,  to  Social  Circle,  in  the  state  of  Geor- 
gia, than  they  charge,  or  receive  for  the 
transportation  of  said  articles,  in  less  than 
carloads,  for  the  longer  distance  over  the 
same  line  from  Cincinnati  aforesaid,  to  Au- 
gusta in  the  state  of  Georgia ; and  that  said 
defendants,  the  Cincinnati,  New  Orleans  & 
Texas  Pacific  Railway  Company,  and  the 
Western  & Atlantic  Railroad  Company,  do 
nlso,  from  and  after  the  20th  day  of  July, 
1891,  wholly  cease,  and  desist  from  charg- 
ing, or  receiving  any  greater  aggregate  com- 
pensatiqp  for  the  transportation  of  buggies, 
carriages,  and  said  other  first  class  articles, 
in  less  than  carloads,  from  Cincinnati  afore- 
said, to  Atlanta,  in  the  state  of  Georgia,  than 
one  dollar  ($1.00)  per  100  pounds.” 

In  the  case  before  this  court,  each  and  all 
of  the  defendants  filed  answers,  which,  in 
addition  to  the  matter  set  up  in  their  answers 
in  the  case  before  the  Commission,  are  sub- 
stantially as  follows  : 

The  defendant,  Georgia  Railroad  Company, 
admit  that  the  proceedings  before  the  Inter- 
state Commerce  Commission  were  as  stated 
in  the  petition  here,  but  they  deny  that  it 
was  made  to  appear  that  the  provisions  of 
the  Act  to  Regulate  Commerce  had  been  vio- 
lated by  them,  in  the  respects  charged  in  the 
petition  before  the  Commission,  or  that  the 
matters  in  controversy  had  been  legally  de- 
termined by  the  Commission  ; and  they  deny 
the  legal  or  binding  effect  of  the  order  passed 
by  the  Commission. 

The  answer  of  the  Cincinnati,  New  Orleans 
<fc  Texas  Pacific  Railway  Company  is  sub- 
stantially the  same  as  that  of  the  Georgia 
Railroad  Company. 

The  answer  of  the  Western  & Atlantic  Rail- 
road Company  contains  the  following  : “ That 
on  the  27th  of  December,  1890,  it  became  a 
body  corporate,  under  the  name  and  style  of 
the  Western  & Atlantic  Railroad  Company, 
under  an  act  of  the  legislature  of  Georgia, 
approved  November  12,  1889,  which  provided 
for  the  lease  of  certain  property  of  the  state 
of  Georgia,  known  as  the  Western  & Atlantic 
Railroad , and  that  prior  to  said  27th  day  of 
December,  1890,  this  respondent  was  not  in 
existence,  and  therefore  had  no  notice  of  the 
proceedings  before  the  Interstate  Commerce 
Commission,  in  the  matter  of  the  petition  of 
the  James  & Mayer  Buggy  Company,  and  had 
no  connection  with  the  matters  therein  com- 
plained of.” 

[Subsequently,  by  agreement,  the  present 
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Western  & Atlantic  Railroad  Company  was 
made  party  defendant  in  lieu  of  the  old  com- 
pany.] 

So  that  the  matters  for  determination  here, 
as  will  be  perceived,  are: 

1.  Whether  or  not  the  charge  of  a greater 
rate  for  transporting  first  class  freight,  in  less 
than  carload  lots,  per  100  pounds,  from  Cin- 
cinnati, Ohio,  to  Social  Circle,  Georgia,  than 
is  charged  for  transporting  the  same  class  of 
freight  to  Augusta,  Georgia,  a point  171 
miles  beyond,  over  the  same  line,  and  in  the 
same  direction,  is  a violation  of  the  fourth 
section  of  the  Interstate  Commerce  Act. 

2.  Whether  or  not  the  charge  of  $1.07  on 
first  class  freight,  per  100  pounds,  in  less 
than  carload  lots,  from  Cincinnati  to  Atlanta, 
•Georgia,  is  unreasonably  high  : and  a viola- 
tion, for  that  reason,  of  the  Act  to  Regulate 
Commerce. 

I.  The  Commission,  in  the  beginning,  de- 
nies the  power  of  this  court  to  hear  the  case 
upon  any  other  issues,  pleadings,  or  facts, 
than  those  presented  to  the  Commission.  It 
is  claimed  that  the  case  is  to  be  determined 
with  reference  to  what  the  Interstate  Com- 
merce Commission  had  before  it.^and  that  no 
additional  issues,  or  questions  should  be 
raised,  or  other  evidence  taken. 

The  language  of  the  Act  of  Congress  does 
not  support  this  contention.  Section  16, 
which  provides  for  the  enforcement  of  the 
orders  of  the  Commission  by  and  through  the 
courts,  is  in  these  words:  “And  said  court 

shall  proceed  to  hear  and  determine  the  matter 
speedily,  as  a court  of  equity, and  without  the 
formal  pleadings  and  proceedings  applicable 
to  ordinary  suits  in  equity,  but  in  such  man- 
ner as  to  do  justice  in  the  premises ; and  to 
this  end  such  court  shall  have  power,  if  it 
think  fit,  to  direct  and  prosecute  in  such  mode, 
and  by  such  persons,  as  it  may  appoint,  all 
such  inquiries  as  the  court  may  think  needful 
to  enable  it  to  form  a just  judgment  in  the 
matter  of  such  petition  ; and  on  such  hearings, 
the  findings  of  fact  in  the  report  of  said  Com- 
mission shall  be  prima  facie  evidence  of  the 
matters  therein  stated.” 

It  is  impossible  to  believe  that  under  this 
language  of  the  Act,  the  powers  of  the  court 
in  the  premises  are  restricted,  as  contended 
for  by  the  Commission.  The  provision,  “If 
it  think  fit,  to  direct  and  prosecute  in  such 
mode,  and  by  such  persons,  as  it  may  ap- 
point, all  such  inquiries  as  the  court"  may 
think  needful,  etc.,”  must  necessarily  au- 
thorize the  court  to  provide  for  the  taking  and 
hearing  of  such  additional  evidence  as  may 
be  proper.  And  the  power  is  equally  clear 
to  permit  such  pleadings  as  will  bring  before 
the  court,  clearly,  and  in  legal  form,  such 
matters  as  may  be  pertinent  and  proper,  in 
view  of  the  issues  raised. 

In  the  case  of  the  Kentucky  & I.  Bridge  Go. 
v.  Louisville  & N.  R.  Go.,  2 Inters.  Com. 
Rep.  351,  2 L.  R.  A.  289,  37  Fed.  Rep.  567, 
Judge  Jackson,  discussing  this  question,  uses 
this  language  : “The  suit  in  this  court  is, 
under  the  provisions  of  the  Act,  an  original 
and  independent  proceeding,  in  which  the 
Commission’s  report  is  made  prima  facie  evi- 
dence of  the  matters  of  facts  therein  stated. 
It  is  clear  that  this  court  is  not  confined  to 
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a mere  re-examination  of  the  case  as  heard  j 
and  reported  by  the  Commission,  but  hears 
and  determines  the  cause  de  novo,  upon  proper 
pleadings  and  proofs,  the  latter  including  not 
only  the  prima  facie  facts  reported  by  the 
Commission,  but  all  such  other  and  further 
testimony,  as  either  party  may  introduce, 
bearing  upon  the  matters  in  controversy.” 
See  also  interstate  Commerce  Com.  v.  Leliigli 
V alley  R.  Co. , 3 Inters.  Com.  Rep.  796,  49  Fed. 
Rep.  177,  and  Interstate  Commerce  Com.  v. 
Atchison,  T.  & S.  F.  R.  Co.,  50  Fed.  Rep. 
295.  In  the  latter  case,  the  court  holds  : “ On 
the  proceedings  in  the  circuit  court,  under 
section  16,  to  enforce  an  order  of  the  Com- 
mission directing  certain  carriers  to  desist 
from  charging  greater  rates  for  the  shorter 
than  the  longer  haul,  the  facts  found  by  the 
Commission  are  not  conclusive,  but  merely 
prima  facie,  etc.  ” This  question  may  be  con- 
sidered, therefore,  as  settled,  not  only  by  the 
language  of  the  Act  of  Congress,  but  by  au- 
thority, against  the  position  assumed  by 
counsel  for  the  Commission. 

II.  The  next  question  raised  here,  is  as  to 
whether  the  carriage  of  freight  in  the  case 
now  before  the  court  by  the  Georgia  Railroad, 
was  such  a carriage  as  to  bring  the  shipment 
from  Cincinnati  to  Social  Circle  within  that 
part  of  the  first  section  of  the  Act  to  Regulate 
Commerce,  which  is  as  follows  : “ That  the 

provisions  of  this  Act  shall  apply  to  any  com- 
mon carrier  or  carriers  engaged  in  the  trans- 
portation of  passengers  or  property  wholly 
by  railroad,  or  partly  by  railroad  and  party 
by  water  when  both  are  used  under  a common 
control,  management,  or  arrangement,  for  a 
continuous  carriage  or  shipment.  ” 

The  position  assumed  is  that  there  is  no 
such  arrangement  for  the  “continuous  car- 
riage or  shipment”  between  the  Georgia 
Railroad  Company,  the  Western  & Atlantic 
Railroad  Company,  and  the  Cincinnati,  New 
Orleans  & Texas  Pacific  Railway  Company, 
as  to  bring  the  Georgia  Railroad  Company 
within  the  terms  of  the  Act. 

The  facts  appear  to  be  that  goods  were 
shipped  from  Cincinnati  to  Social  Circle, 
on  through  bills  of  lading,  issued  by  the 
Cincinnati,  New  Orleans  & Texas  Pacific 
Railway  Company,  and  were  carried  over  the 
Cincinnati,  New  Orleans  & Texas  Pacific 
Railway,  the  Western  & Atlantic  Railroad, 
and  the  Georgia  Railroad,  to  Social  Circle. 
The  rate  charged  on  first  class  goods,  such  as 
were  involved  in  this  controversy,  is  $1.07, 
being  the  through  rate  from  Cincinnati  to 
Atlanta,  with  the  local  rate  of  30  cents,  per 
100,  from  Atlanta  to  Social  Circle,  over  the 
Georgia  Railroad,  added  thereto,  making 
$1.37.  The  rate  charged  from  Atlanta  to 
Social  Circle  is  the  rate  authorized  by  the 
Railroad  Commission  of  Georgia,  and  is  the 
regular  rate  for  local  freight  between  those 
two  points.  When  the  freight  is  collected, 
the  Georgia  Railroad  retains  its  entire  local 
rate,  and  the  remainder  of  the  $1.07  is  di- 
vided between  the  other  two  roads,  in  proper 
proportion,  according  to  an  agreement  be- 
tween them. 

The  decision  and  order  of  the  Commission, 
in  this  case,  was  made  on  the  29th  day  of 
June,  1891.  On  the  3d  day  of  July,  the  fol- 
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lowing  circular  was  issued  by  the  Georgia 
Railroad  : 

“Augusta,  Ga. , July  3d,  1891. 

[“Circular  No.  106,  New  Series.] 

“ To  Connections : 

“ Dear  Sir  : — Lately  we  have  had  some  com- 
plications, arising  from  connecting  lines  and 
their  connections  issuing  through  bills  of 
lading,  quoting  rates  to  our  local  stations; 
and,  to  avoid  such  complications  in  the 
future,  we  earnestly  request  that  hereafter,  in, 
issuing  bills  of  lading  to  our  local  stations, 
no  rates  be  inserted  east  of  Atlanta.  This, 
of  course,  does  not  apply  to  business  t,o> 
Athens,  Gainesville,  Washington,  Milledge- 
ville,  Augusta,  or  points  beyond.  Please 
issue  instructions  to  your  Agents  that  this, 
rule  will  be  effective  at  once,  and  advise 
me  if  you  will  comply  with  this  request. 

“Yours  truly, 

“E.  R.  Dorsey, 
“General  Freight  Agent.” 

In  addition  to  this,  it  is  entirely  clear 
from  other  evidence,  that  the  Georgia  Rail- 
road insists  on  its  local  rate  from  Atlanta,  to- 
points  on  its  line  between  Atlanta  and  Au- 
gusta, on  all  freight  shipped  from  Cincin- 
nati. According  to  all  the  evidence,  there 
is  no  agreement  on  the  part  of  the  Georgia. 
Railroad  for  any  such  joint  tariff,  a#  implies 
a reduced  rate  from  points  in  the  west  to- 
points  on  its  line,  except  to  Augusta.  The 
contention  for  this  company,  therefore,  is, 
and  in  effect,  in  behalf  of  all  the  defendants, 
that  there  is  no  such  arrangement  for  a con- 
tinuous shipment,  as  brings  the  freight 
charge  in  this  case,  to  Social  Circle,  within; 
the  language  of  the  first  section  of  the  Act 
to  Regulate  Commerce,  above  quoted,  and 
which  controls  the  character  of  transportation 
to  which  the  Act  applies. 

In  this  connection,  the  case  of  Chicago  &■ 
N.  W.  R.  Co.  v.  Osborne,  4 Inters.  Com. 
Rep.  257,  52  Fed.  Rep.  912,  is  interesting, 
and  applicable.  The  decision  in  that  case  is- 
by  the  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit,  Justice  Brewer  delivering 
the  opinion  of  the  court.  The  action,  in  the 
court  below,  was  to  recover  damages  for  vio- 
lation of  the  “ long  and  short  haul”  clause  of 
the  Interstate  Commerce  Act.  The  facts,  as 
stated  by  Justice  Brewer,  in  that  case,  are- 
as  follows : 

“The  defendant  owns  and  operates  a rail- 
road from  Missouri  Valley,  a town  on  the- 
western  border  of  Iowa,  to  Chicago,  Illinois. 
Scranton  is  a town  in  Iowa,  on  the  line  of 
this  road,  eighty-eight  miles  east  of  Missouri 
Valley,  and  therefore  so  much  nearer  Chi- 
cago. The  Fremont,  Elkhorn  & Missouri 
Valley  Railroad  Company  owns  a railroad 
running  east  and  west  through  Nebraska,  and’ 
connecting  with  the  defendant’s  road  at  the- 
town  of  Missouri  Valley.  Blair,  Nebraska, 
is  a point  on  that  road,  thirteen  miles  west, 
of  Missouri  Valley.  While  the  Fremont, 
Elkhorn  & Missouri  Valley  Railroad  Com- 
pany is  an  independent  corporation,  a ma- 
jority of  its  stock  belongs  to  the  defendant, 
company,  and  thus  the  defendant  company 
controls  its  operations.” 

“During  the  month  of  January,  1888,  there- 
was  in  force  a local  tariff  of  rate  charged  on. 
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the  defendant’s  road.  This  local  tariff  was 
duly  published  in  Scranton.  In  accordance 
with  it,  the  rate  from  Scranton  to  Chicago, 
on  corn,  was  18  cents  per  100  pounds.  All 
shippers  shipping  simply  to  Chicago,  paid 
that  rate.  The  plaintiff,  among  others,  made 
sundry  shipments,  and  was  charged  and  paid 
such  sum.  There  was,  so  far  as  appears,  ab- 
solute uniformity  of  rate  as  to  all  suchlocal 
shipments.  At  the  same  time,  the  tariff  on 
corn  shipped  through  from  Blair,  Nebraska, 
to  New  York  City  was  38|  cents ; to  Boston, 
Philadelphia,  and  Baltimore,  sums  slightly 
above,  and  below  this  figure.  This  through 
rate  was  made  up  in  this  way  : By  agree- 
ment between  the  defendant  and  eastern  com- 
panies, corn  was  shipped  through  to  New 
York,  from  Turner  and  Rochelle,  two  small 
stations  on“the  defendants’  road,  one  30  and 
the  other  70  miles  west  of  Chicago,  for  27£ 
cents ; 3£  cents  of  which  went  to  defendant, 
and  the  balance  to  the  eastern  companies ; 
and  by  agreement  between  the  defendant  and 
the  Fremont,  Elkhorn  & Missouri  Valley 
Railroad  Company,  the  rate  from  Blair,  to 
Turner  and  Rochelle,  on  corn,  shipped  to 
New  York,  Boston,  Philadelphia,  or  Balti- 
more, was  11  cents.  In  other  words,  by  these 
agreements  of  the  several  companies,  a 
through  rate  was  fixed  on  corn  shipped  from 
Blair,  to  New  York,  and  other  eastern  cities  ; 
and  of  that  through  rate,  the  defendant  com- 
pany received,  for  carrying  the  whole  line  of 
its  road,  less  than  the  local  tariff  of  18  cents, 
charged  from  Scranton,  to  Chicago.  This 
joint  tariff  was  not  published  at  Scranton, 
and  no  knowledge  of  it  was  given  to,  or  pos- 
sessed by  the  plaintiff,  until  February  24th  ; 
and,  until  that  time,  he  made  no  application 
for  shipment  beyond  Chicago.  Thereafter  he 
shipped  to  Boston,  and  received  the  benefit 
of  a through  tariff.” 

According  to  the  decision  in  that  case, 
upon  the  statement  of  facts  just  quoted,  it 
is  entirely  clear  that  by  the  joint  arrange- 
ment of  the  Cincinnati,  New  Orleans  & Texas 
Pacific  Railway  Company,  the  Western  & 
Atlantic  Railroad  Company,  and  the  Georgia 
Railroad,  a new  and  independent  “line”  was 
formed,  by  the  adoption  of  a joint  through 
tariff  from  Cincinnati  to  Augusta  ; and  that 
this  line  was  distinct  and  separate,  viewed 
in  the  light  of  the  “long  and  short  haul 
clause,”  from  that  of  either  of  the  railroads 
named.  The  court,  in  that  case,  distin- 
guished clearly,  and  satisfactorily,  between 
the  term  “railroad”  as  used  in  the  other  parts 
of  the  Act,  and  the  term  “line”  as  used  in 
the  fourth  section.  The  language  of  the 
court  on  this  subject,  on  page  915,  916,  is  as 
follows : 

“The  denunciation  of  the  fourth  section  is 
against  each  separate  common  carrier,  for  its 
violation  of  the  ‘long  and  short  haul’  clause, 
on  its  own  line.  The  language  is : ‘that  it 
shall  be  unlawful  for  any  common  carrier, 
subject  to  the  provisions  of  this  Act,  to  charge 
or  receive  any  greater  compensation,  in  the 
aggregate,  for  the  transporation  of  passen- 
gers, or  of  the  like  kind  of  property,  under 
substantially  similar  circumstances  and  con- 
ditions, for  a shorter  than  for  a longer  dis- 
tance, over  the  same  line,  in  the  same  direct- 
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ion,  the  shorter  being  included  within  the 
the  longer  distance.  ’ 

“The  use  of  the  word  ‘line’  is  significant. 
Two  carriers  may  use  the  same  road,  but  each 
has  its  separate  line.  The  defendant  may 
lease  trackage  rights  to  any  other  railroad 
company,  but  the  joint  use  of  the  same  track 
does  not  create  the  ‘same  line,  ’ so  as  to  com- 
pel either  company  to  graduate  its  tariff  by 
that  of  the  other. 

“Further,  by  section  6,  every  common 
carrier  is  required  to  print,  and  publish  at 
every  depot  along  its  own  road,  schedules, 
showing  its  rates  and  fares  and  charges. 
There  is  a prohibition  against  advancing 
rates  without  giving  notice,  and,  in  case  of 
a reduction,  notice  thereof  must  be  immedi- 
ately posted  ; whereas,  in  reference  to  joint 
tariffs,  the  requisition  is  simply  that  each 
common  carrier  furnish  to  the  Commission  a 
copy  of  all  contracts  therefor,  as  well  as  cop- 
ies of  the  joint  tariffs  ; and  power  is  given  to 
the  Commission,  to  determine  the  amount  of 
publication  that  shall  be  required. 

“Again,  at  the  time  of  the  passage  of  this 
Act,  joint  through  tariffs  were  well  known, 
as  well  as  the  fact  that  they  were  generally 
less  than  the  sum  of  the  local  tariffs,  and  not 
distributed  between  the  several  companies 
making  them,  according  to  the  mere  matter 
of  mileage.  In  this  Act,  joint  tariffs  are 
recognized  ; and  if  Congress  had  intended  to 
make  the  local  tariffs  subordinate  to,  or 
measured  by  the  joint  tariff,  its  language 
would  have  been  clear,  and  specific. 

“It  is  worthy  of  note,  that  in  the  debates 
which  attended  the  passage  of  this  bill 
through  the  two  houses,  and  while  this  mat- 
ter was  under  discussion,  it  was  again  and 
again  said  by  those  participating  in  the  de- 
bates, that  the  line  formed  under  the  joint 
tariff  of  connecting  companies,  was  one  sep- 
arate and  independent  from  that  of  either  of 
the  connecting  companies  ; and  also  worthy 
of  note,  that  in  the  actual  administration  of 
affairs  by  the  Interstate  Commerce  Commis- 
sion, the  same  thing  has  been  constantly 
recognized.  ” 

The  question  then  is,  does  the  fact  that 
goods  are  shipped  through  from  Cincinnati 
to  Social  Circle,  that  a through  rate  of  freight 
is  given  by  the  initial  carrier,  that  the  goods 
are  continuously  transported  over  the  three 
roads  until  they  arrive  at  Social  Circle,  make 
its  transportation  subject  to  the  fourth  sec- 
tion of  the  Interstate  Commerce  Act,  notwith- 
standing the  fact  that  the  Georgia  Railroad 
insists  upon,  and  receives  its  local  rate,  and 
has  no  arrangement  for  a joint  tariff  from 
Cincinnati  to  Social  Circle,  except  that  it 
allows  the  initial  road  (Cincinnati,  New 
Orleans  & Texas  Pacific  Railway)  to  make 
the  rate  as  has  been  indicated,  and  in  which 
it  acquiesces,  by  receiving  the  goods,  and 
delivering  them  at  Social  Circle?  In  Chicago 
& N.  W.  B.  Co.  v.  Osborne,  4 Inters.  Com. 
Rep.  257,  52  Fed.  Rep.  912,  it  is  said  : 

“Neither  company  is  bound  to  adjust  its 
own  local  tariff  to  suit  the  other,  nor  com- 
pellable to  make  a joint  tariff  with  it.  It 
may  insist  upon  charging  its  local  rates  for 
all  transportation  over  its  line.” 

Further  on,  this  language  is  used  : 
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“No  power  exists  at  common  law,  and 
none  is  given  by  the  Act,  to  court,  or  Com- 
mission, to  compel  connecting  companies  to 
contract  with  each  other,  to  abandon  full  con- 
trol of  their  separate  roads,  or  to  unite  in  a 
joint  tariff.  ” 

This  correctly  states  the  Act  of  Congress ; 
and  no  railroad  is  compelled  to  enter  into  a 
through  rate  arrangement  for  transportation, 
unless  it  desires  to  do  so.  The  fact  runs 
through  all  the  evidence  in  this  case,  appear- 
ing sometimes  in  the  direct,  and  sometimes 
brought  out  by  cross-examination,  that  the 
rate  from  Cincinnati  to  Social  Circle  is  a 
combination  of  a through  rate  from  Cincin- 
nati to  Atlanta,  and  the  local  rate  of  the 
Georgia  Railroad  from  Atlanta  to  Social 
Circle.  There  is  no  difference  as  to  ship- 
ments over  the  Georgia  Railroad,  to  local 
stations,  whether  the  goods  come  from  Cin- 
cinnati, or  whether  the  shipments  originate 
in  Atlanta  ; the  rate  is  precisely  the  same,  and 
as  to  the  Georgia  Railroad,  so  far  as  appears, 
the  carriage  is  the  same.  A joint  tariff  for 
through  traffic,  such  as  will  make  a “new,” 
or  “independent  line,”  under  the  decision  in 
the  Osborne  case,  supra,  would  seem  to  be 
charges  made  on  a different  basis,  and  usu- 
ally, perhaps  invariably,  at  a less  rate  than 
that  of  the  sum  of  the  local  rates  of  the  lines 
entering  into  the  joint  arrangement.  If  this 
be  true,  then  the  rate  from  Cincinnati  to  So- 
cial Circle  would  not  be  such  a joint  rate, 
or  joint  tariff,  as  makes  a “new  line,”  as  in- 
dicated in  the  decision  named.  There  must 
be  a “common  arrangement”  between  the 
roads  making  the  “new  line,”  and  there  is 
no  such  “ common  arrangement”  by  the 
Georgia  Railroad,  as  to  traffic  to  its  local 
stations.  There  is  express  refusal  to  make 
any  “common  arrangement,”  if  evidence  is 
to  have  any  weight.  The  evidence  shows  no 
express  agreement,  and  none  can  be  fairly 
implied  from  the  facts. 

Justice  Brewer,  in  the  Osborne  case,  makes 
this  qualification  : 

“ That  we  may  not  be  misunderstood,  we  do 
not  mean  to  intimate  that  the  two  companies 
with  a joint  line,  can  make  a tariff  from 
Turner  to  Cleveland,  higher  than  from 
Turner  to  Buffalo,  or  to  any  intermediate 
station  between  Cleveland  and  Buffalo;  for 
when  the  two  companies,  by  their  joint  tariff, 
make  a new,  and  independent  line,  that  new, 
and  independent  line  may  become  subject  to 
the  long  and  short  haul  clause  ; but  what  we 
mean  to  decide  is,  that  a through  tariff  on 
a joint  line  is  not  the  standard  by  which  the 
separate  tariffs  of  either  company  is  to  be 
measured  or  condemned.” 

It  is  contended  in  the  argument  here,  that 
the  effect  of  this  restrictive  language  as  ap- 
plied to  this  case,  is,  that  when  the  three 
railroads  formed  a line  from  Cincinnati  to 
Augusta,  by  entering  into  a joint  tariff  for 
the  transportation  of  goods  between  those 
points,  no  more  could  be  charged  for  a haul 
from  Cincinnati  to  any  point  between  Atlan- 
ta and  Augusta,  than  was  charged  from  Cin- 
cinnati to  Augusta  ; and  that  no  more  could 
be  charged  from  Cincinnati  to  any  point 
between  Chattanooga  and  Atlanta,  than  was 
charged  from  Cincinnati  to  Altanta.  But 
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applying  the  Osborne  case  here;  The  Lake 
Shore  Railroad  runs  from  Chicago  to  Buffa- 
lo ; and  Cleveland,  although  a large  city,  is 
an  intermediate  station  on  that  road.  The 
joint  rate  in  the  Osborne  case  was  made 
to  Cleveland,  the  intermediate  station  ; and 
that  decision  holds  that  where  a railroad 
made  a reduced  joint  rate  to  an  intermediate 
station  on  its  line  of  road,  it  could  not  charge 
less  to  any  point  beyond.  The  Lake  Shore 
road  had  become  part  of  a “new,  and  inde- 
pendent line,”  although  the  “new,  and  inde- 
pendent line,”  so  far  as  the  Osborne  case  is 
concerned,  was  to  Cleveland.  The  facts  in 
that  case  are,  therefore,  entirely  different 
from  the  facts  in  this  case ; and  the  qualify- 
ing language  of  Justice  Brewer  does  not  seem 
to  have  any  application  here.  The  decision 
in  the  Osborne  case  has  been  quoted  and  ap- 
plied, however,  in  one  of  the  district  courts 
since  it  was  rendered. 

The  case  of  the  United  States  v.  Mellen,  4 
Inters.  Com.  Rep.  247,  53  Fed.  Rep.  229, 
decided  by  Judge  Riner,  in  the  district  court 
for  Kansas,  November  28,  1892,  was  an  in- 
dictment against  Mellen  and  others  for  a 
violation  of  the  long  and  short  haul  clause 
of  the  Interstate  Commerce  Act,  and  the  de- 
cision of  the  court  there,  so  far  as  applicable 
here,  may  be  gathered  from  the  first  two  head 
notes,  which  are  as  follows  ; 

1.  “The  long  and  short  haul  clause  of  the 
Interstate  Commerce  Act  (§  4)  does  not  ap- 
ply to  a case  where  the  short  haul  rate  is  the 
combined  local  rates  of  two  connecting  lines, 
and  the  long  haul  rate  is  a joint  rate  made 
by  the  two  lines,  acting  together ; and  an  in- 
dictment alleging  such  rates  is  bad. 

“ Chicago  & A.  W.  li.  Co.  v.  Osborne,  4 
Inters.  Com.  Rep.  257,  52  Fed.  Rep.  912, 
followed. 

2.  “An  indictment  alleging  that  the  share 
of  the  joint  rate  taken  by  one  company  is 
less  than  its  lcoal  rate  for  a shorter  haul, 
etc.,  is  bad. 

“ Chicago  & N.  W.  E.  Co.  v.  Osborne,  4 
Inters.  Com.  Rep.  257,  52  Fed.  Rep.  912-.” 

In  the  Mellen  case  the  indictment  alleged 
substantially,  taking  all  the  counts  together, 
that  the  defendants  were  agents  of  the  the 
Union  Pacific  Railway  Company,  and  officers 
who  had  authority  to  establish  rates  of  freight 
on  the  lines  of  said  Company,  and  that  on 
the  20th  April,  1891,  the  Union  Pacific  Rail- 
way Company  had  entered  into  an  arrange- 
ment with  the  Southern  Pacific  Railroad 
Company,  also  a common  carrier,  both  being 
subject  to  the  Act  to  Regulate  Commerce, 
and  established  a rate,  or  joint  tariff,  for  the 
transportation  of  refined  sugar,  by  the  two 
lines  of  railroad  named,  from  San  Francisco, 
Cal.,  to  Kansas  City,  Mo.  ; that  the  rate  under 
this  joint  tariff  is  65  cents  per  100  pounds, 
from  San  Francisco  to  Kansas  City,  and 
that  of  this,  the  Union  Pacific  received  32.4 
cents,  and  the  Southern  Pacific  32.6  cents. 
It  is  further  charged  that  the  city  of  Salina 
is  a station  on  the  main  line  of  the  Union 
Pacific  Railway  Company,  in  Kansas,  and 
is  located  186  miles  west  of  Kansas  City, 
Missouri,  and  a shorter  distance  from  San 
Francisco,  by  186  miles.  The  indictment 
then  charges  the  defendant  with  willfully 
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establishing  a rate  of  94  cents  for  each  100 
pounds  of  refined  sugar,  in  carload  lots, 
transported  or  carried  over  the  Union  Pacific, 
and  the  Southern  Pacific,  from  San  Francis- 
co, California,  to  Salina,  Kansas,  notwith- 
standing the  rate  of  65  cents  per  100  pounds 
to  Kansas  City,  Missouri.  Then  the  charge 
is  made  that  these  shipments  were  “made 
under  similar  circumstances  and  conditions” 
to  each  place.  The  court  sustained  a motion 
to  quash  the  indictment  on  all  the  counts  in 
the  indictment  except  one ; and  the  count 
sustained  alleged  a shipment  from  Ogden,  at 
a greater  charge,  in  the  aggregate,  for  the 
shipment  from  Ogden  to  Salina,  than  was 
charged  from  Ogden  to  Kansas  City.  Of 
that,  the  court  says  : 

“In  this  count  of  the  indictment  there  is 
no  allegation  of  a joint  rate  to  Kansas  City, 
Missouri  ; and  a joint  rate  is  not  made  the 
basis  by*  which  the  reasonableness  of  the  local 
rate  is  to  be  determined,  hence  does  not  come 
within  the  principle  announced  in  the  case 
of  Chicago  & A.  W.  It.  Co.  v.  Osborne , 4 
Inters.  Com.  Rep.  257,  52  Fed.  Rep.  912.” 

Afterwards,  in  the  opinion,  the  court,  in 
speaking  of  the  count  which  is  sustained, 
says: 

“If,  however,  upon  the  trial  of  the  cause 
it  should  be  made  to  appear  by  the  evidence 
that  the  joint  rate  to  Kansas  City  was  made 
the  basis  of  adjusting  the  local  rates,  charged 
in  this  count  of  the  indictment,  the  defend- 
ant would  be  entitled  to  acquittal.” 

That  case  is  exactly  in  point  here  ; except 
that  there  were  only  two  roads  involved  there, 
while  there  are  three  here.  The  facts  there 
were  that  the  goods  were  received  for  ship- 
ment by  the  Southern  Pacific,  and  were  car- 
ried over  its  line  from  San  Francisco  to  Og- 
den, and  from  Ogden,  over  the  Union  Pacific, 
to  Kansas  City.  The  rate  from  San  Fran- 
cisco, over  the  entire  distance,  to  Kansas 
City,  was  65  cents,  while  the  rate  from  San 
Francisco  to  Salina,  a station  intermediate 
between  Kansas  City  and  Ogden,  was  94 
cents.  It  will  be  seen,  therefore,  that  for 
the  purpose  of  applying  the  principle  ruled 
in  the  Osborne  case,  the  case  of  Mellen  and 
others,  and  the  case  here,  are  exactly  alike. 
Judge  Riner,  in  the  Mellen  case,  says  in  the 
opinion  : 

“The  allegation  is  that  they  charged  the 
local  rate  from  Ogden  to  Salina,  which  was 
less  than  their  part  of  the  joint  rate  to  Kan- 
sas City,  although  Salina  was  a shorter  dis- 
tance. This,  I think,  they  may  do,  for  the 
reason  already  suggested.  The  joint  rate 
does  not,  in  any  sense,  effect,  or  govern  the 
local  rates  to  intermediate  points.  While, 
as  stated  by  Mr.  Justice  Brewer,  the  two  com- 
panies could  not  make  a joint  rate  from  San 
Francisco  to  Kansas  City,  which  was  less 
than  a joint  rate  from  San  Francisco  to  Sa- 
lina, yet  they  may  make  a joint  rate  to  Kan- 
sas City,  Mo.,  and  that  fact  would  not  affect 
the  local  rate  of  either  company  to  Salina.” 

[The  word  “less,”  italicised  in  the  quota- 
tion, should  evidently  have  been  “more,”  as 
the  report  of  the  case  shows  that  the  rate  from 
Ogden  to  Salina  was  61  cents,  which  was 
more  than  the  Union  Pacific’s  part  of  the 
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joint  rate  of  65  cents  from  San  Francisco  to 
Kansas  City.] 

The  foregoing  decisions,  which  seem  to 
properly  construe  the  Interstate  Commerce 
law,  are  conclusive  of  the  matter  now  being 
considered,  viz  : whether  the  rate  from  Cin- 
cinnati to  Social  Circle,  as  shown  in  this  case, 
can  be  compared  with  the  rate  from  Cincin- 
nati to  Augusta,  for  the  purpose  of  making 
the  question  presented  under  the  “long  and 
short  haul  clause”  of  the  Act  to  Regulate 
Commerce. 

The  conclusions  of  the  court,  therefore,  are  : 

1.  That  the  traffic  from  Cincinnati  to  Social 
Circle  in  issue  here,  as  to  the  Georgia  Rail- 
road Company,  is  local,  and  that  Company 
is  not,  on  the  facts  presented,  made  a party 
to  a joint,  or  common  arrangement,  such  as 
makes  the  traffic  to  Social  Circle  subject  to 
the  control  of  the  Interstate  Commerce  Com- 
mission. 

2.  That  the  arrangement  for  a through 
rate — for  there  is  unquestionably  a joint  tar- 
iff from  Cincinnati  to  Augusta — constitutes 
a “new  line”  between  Cincinnati  and  Au- 
gusta ; and  following  Chicago  A.  W.  It. 
Co.  v.  Osborne,  4 Inters.  Com.  Rep.  257,  52 
Fed.  Rep.  912,  and  United  States  v.  Mellen, 
4 Inters.  Com.  Rep.  247,  53  Fed.  Rep.  229, 
traffic  to  a local  point  on  the  Georgia  Rail- 
road, at  strictly  local  rates,  cannot  be  com- 
pared with  traffic  over  the  “new  line”  from 
Cincinnati  to  Augusta,  for  the  purpose  of 
raising  the  question  under  the  long  and  short 
haul  clause  of  the  Interstate  Commerce  Act. 

If  this  be  not  true,  then  a railroad  must 
refuse  to  receive  freight  which  comes  over 
other  lines  of  railroad  and  destined  to  local 
points  on  its  road,  for  which  the  initial  car- 
rier has  issued  a through  bill  of  lading,  or, 
by  receiving  it,  it  must  become  a party  to  a 
joint  arrangement.  This  result  could  not 
have  been  in  contemplation  by  Congress  in 
passing  this  Act,  and  no  fair  interpretation 
of  its  terms,  or  view  of  its  intent,  can  lead 
to  such  a conclusion. 

III.  If  the  foregoing  views  are  correct,  it 
is  unnecessary  to  go  at  any  great  length  into 
the  question  so  elaborately,  and  so  ably  ar- 
gued in  this  case,  as  to  the  meaning  of  the 
words  “under  substantially  similar  circum- 
stances and  conditions,”  contained  in  the 
fourtli  section  of  the  Act  to  Regulate  Com- 
merce, and  its  application  to  the  facts  of  this 
case,  namely,  the  charge  of  $1.37  to  Social 
Circle,  and  the  less  charge  of  $1.07  to  Au- 
gusta, the  more  distant  point.  Since  the 
passage  of  this  Act,  and  indeed  before  the 
bill  which  resulted  in  the  Act  became  a law, 
there  has  been  much  discussion  as  to  the 
meaning  of  this  phrase.  Widely  different 
views  have  been  entertained  since  the  passage 
of  the  Act  certainly,  as  to  its  meaning. 

Taking  the  prohibitory  part  of  the  section 
in  connection  with  the  proviso,  it  has  been 
insisted  on  the  one  hand,  that  the  phrase 
“under  substantially  similar  circumstances 
and  conditions,”  referred  to  such  conditions 
and  circumstances  as  were  connected  im- 
mediately with  the  transportation  of  the 
goods, — connected  with  their  carriage  over 
any  lines  of  roads,  and  that  if  extrinsic  cir. 
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cumstances  or  conditions  would  justify  the 
greater  charge  for  the  shorter  than  for  the 
longer  haul,  in  any  case,  the  right  to  make 
it  could  only  be  obtained  by  first  applying 
to  the  Commission  for  its  approval. 

The  other  view  has  been  that  this  phrase 
included  other  circumstances  and  conditions 
than  those  connected  with  the  carriage  of  the 
goods  ; and,  that  embraced  in  such  circum- 
stances and  conditions,  was  competition. 

A further  contention  is,  that  the  court 
should  give  effect  to  this  entire  section,  and 
that  not  only  the  main,  or  prohibitory  part 
of  the  section  should  be  considered,  but  also 
the  proviso,  and  that  the  court  must  attribute 
to  Congress  an  intent  to  give  meaning  to 
every  part.  The  rule  of  construction  claimed 
is  undoubtedly  correct.  A part  of  the  recog- 
nized history  of  this  Act,  however,  is,  that 
the  proviso  formed  part  of  the  bill  before  the 
words  “like  kind  of  property,  under  sub- 
stantially similar  circumstances  and  condi- 
tions” were  inserted  therein.  If  the  section 
had  been  left  without  these  last  mentioned 
words,  thereby  establishing  a hard  and  fast 
rule  as  to  the  long  and  short  haul,  the  proviso 
would  have  clothed  the  Commission  with 
great  power  over  the  subject-matter  of  the 
section.  But  after  the  introduction  of  the 
phrase,  “under  substantially  similar  circum- 
stances and  conditions,  ” the  authority  of  the 
Commission  was  undoubtedly  very  greatly 
restricted,  and  much  more  was  left  to  the 
judgment  and  determination  of  the  carrier  in 
the  first  instance.  But  even  after  the  inser- 
tion of  the  qualifying  clause  named,  it  was 
doubtless  considered  that  the  retention  of  the 
proviso  was  necessary,  as  special  cases  would 
arise  requiring  relief  from  the  operation  of 
the  rule,  even  where  the  circumstances  and 
conditions  were  substantially  similar. 

Judge  Cooley,  speaking  for  the  Interstate 
Commerce  Commission  in  He  Louisville  & 
JS.  B.  Go.,  1 Inters.  Com.  Rep.  278,  1,  I.  C. 
C.  Rep.  58,  states  the  question,  and  the 
general  view  the  Commission  entertained  as 
early  as  June,  1887,  in  this  way  : 

“The  Louisville  & Nashville  Railroad 
Company  was  one  of  the  first  to  apply  for 
relief  under  the  fourth  section  of  the  Act  to 
Regulate  Commerce,  which,  after  declaring 
the  general  rule  that  more  shall  not  be 
charged,  or  received,  in  the  aggregate,  by  a 
common  carrier  subject  to  the  law,  for  the 
transportation  of  passengers,  or  of  the  like 
kind  of  property,  under  substantially  similar 
circumstances  and  conditions,  for  a shorter 
than  for  a longer  distance,  over  the  same  line 
in  the  same  direction,  the  shorter  being  in- 
cluded in  the  longer,  proceeds  then  to  au- 
thorize exceptions,  and  confers  upon  the  Com- 
mission certain  powers  in  respect  thereto. 
From  the  first  there  have  been  two  opinions 
regarding  the  proper  construction  of  this 
provision  for  exceptions,  one  view  being  that 
no  exception  can  be  lawful  unless  made  with 
the  sanction  of  the  Commission ; and  the 
other,  apparently  better  supported  on  the 
words  of  the  statute,  that  an  order  of  relief 
is  not  required  when  the  circumstances  and 
conditions  are  substantially  dissimilar,  since 
the  carrier,  in  acting  upon  them,  would  com- 
mit no  breach  of  law,  though  it  would  be 
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responsible  in  case  it  were  found  that  the 
circumstances  and  conditions  were  miscon- 
ceived, or  misjudged.  Under  this  last  view 
the  order  for  relief  would  be  needful  only 
when  the  case  was  not  one  of  plainly  dis- 
similar circumstances  and  conditions,  but  in 
which,  nevertheless,  there  might  be  reasons 
and  equities  that  would  sanction  such  greater 
charge.  ” 

Afterwards,  in  that  opinion,  the  Commis- 
sion restricted  the  class  of  competition  which 
would  constitute  dissimilar  circumstances 
and  conditions,  to  competition  with  Cana- 
dian railroads,  with  water  lines  of  transpor- 
tation, and  with  some  qualifications  (which 
were  afterwards  removed)  to  competition 
with  railroads  wholly  within  a state.  It 
was  also  held,  in  that  opinion,  that  competi- 
tion with  other  lines  of  railroad,  subject  to 
the  Act,  would  not,  as  a general  thing,  con- 
stitute such  competition  as  would  create  dis- 
similar circumstances  and  conditions,  but 
that  there  might  be  “rare  and  peculiar  cases,  ” 
which  would  do  so.  As  to  these  four  classes 
of  competition,  namely,  competition  with 
Canadian  roads,  with  water  lines,  with  roads 
wholly  within  a state,  and  in  “rare  and  pe- 
culiar cases,”  with  railroad  lines  subject  to 
the  Commission,  the  carrier  might,  each  for 
itself,  treat  them  as  constituting  dissimilar 
circumstances  and  conditions,  and  make  the 
greater  charge  for  the  shorter  haul,  without 
first  obtaining  the  consent  of  the  Commission  ; 
as  to  other  cases,  the  consent  of  the  Commis- 
sion was  deemed  necessary. 

In  the  case  of  the  Georgia  Railroad  Com. 
v.  Clyde  SS.  Go.,  4 Inters.  Com.  Rep.  120,  the 
Commission  overruled  so  much  of  the  decis- 
ion in  Be  Louisville  & N.  B.  Go.,  1 Inters. 
Com.  Rep.  278,  1 I.  C.  C.  Rep.  53,  as  al- 
lowed the  carrier  to  judge  in  the  first  in- 
stance of  the  “rare  and  peculiar  cases”  of 
competition  with  railroads  subject  to  the 
Act,  and  thereby  justify  itself  in  the  charge 
of  a greater  rate  for  the  shorter,  than  for  the 
longer  haul. 

The  general  construction  of  this  clause, 
which  admits  competition  as  constituting 
dissimilar  circumstances  and  conditions,  is 
fully  sustained  by  decisions  of  the  circuit 
courts,  in  cases  which  will  be  referred  to, 
and  which  decisions  are  more  comprehensive 
than  the  decisions  of  the  Commission.  It 
appears  to  be  settled,  so  far  as  decisions  have 
been  rendered,  and  construction  given  this 
clause,  that  the  broader  of  the  two  opposing 
views  above  referred  to  must  be  taken  of  the 
phrase  “under  substantially  similar  circum- 
stances and  conditions,”  and  that  competi- 
tion, generally  speaking,  must  be  considered 
in  applying  this  phrase  in  any  given  case. 

The  question  which  has  been  argued  so  ex- 
tensively here,  is  whether  competition  of 
carrier  with  carrier,  both  subject  to  the  terms 
of  the  Act,  and  competition  of  market  with 
market,  is  such  competition  as  will  consti- 
tute dissimilar  circumstances  and  conditions. 
The  substance  of  the  expressed  views  of  the 
Commission  on  this  subject  is,  that  competi- 
tion between  two  carriers,  both  subject  to 
the  Act,  will  not  of  itself  constitute  dis- 
similar circumstances  and  conditions — that 
it  will  not,  presumptively,  at  least.  The 
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opinion  of  the  Commission  seems  to  be,  that 
where  a carrier  claims  that  competition  with 
another  carrier,  both  being  subject  to  the 
Act,  is  such  as  to  justify  it  in  making  a 
greater  charge  for  the  shorter  than  for  the 
longer  haul,  the  Commission  can  do  much, 
by  the  exercise  of  its  general  powers  of  su- 
pervision over  rates,  in  relieving  the  com- 
plaining carrier  of  such  competition.  At 
all  events,  it  is  clearly  held  that  competition 
between  carriers  subject  to  the  Act,  will  not 
be  presumed  to  justify  a less  charge  for  the 
longer  haul  than  for  the  shorter  haul,  by  the 
carrier  of  its  own  motion  ; but  that  the  right 
to  do  so  must  be  granted  by  the  Commission. 

The  Commission  has  decided  that  it  has  no 
authority  to  raise  rates.  It  holds  that  it  was 
not  the  intention  of  Congress  to  grant  any 
such  power ; and  the  Commission  so  deter- 
mined, in  Re  Chicago,  St.  P.  & K.  C.  R.  Co., 

2 Inters.  Com.  Rep.  137,  2 I.  C.  C.  Rep.  231. 
If  the  carrier,  subject  to  the  Act,  is  met  with 
competition  from  other  carriers,  also  subject 
to  the  Act,  and  the  Commission  has  no  au- 
thority to  require  such  other  carriers  to  in- 
crease their  rates,  even  when  the  competition 
is  ruinous,  where  is  the  practical  difference 
between  such  a case,  and  the  case  of  competi  - 
tion  with  carriers  not  subject  to  the  Act?  If 
a line  of  railroad  running  along  the  North- 
ern boundary  of  our  country,  is  met  with 
competition  from  Canadian  railroads  running 
parallel  with  it,  the  American  railroad  can 
treat  such  competition  as  a circumstance  and 
condition  justifying  a less  charge  for  the 
longer  haul  to  a competitive  point,  than  it 
makes  for  the  shorter  haul  to  a non-competi- 
tive point ; but  a line  of  railroad  running 
through  the  interior  of  our  country,  and  in- 
terstate, which  meets  with  competition  from 
another  line  of  railroad  running  parallel  with 
it,  and  interstate  also,  may  not  treat  such 
competition  as  a circumstance  and  condition 
justifying  a less  charge  for  the  longer  haul, 
to  a competitive  point,  than  for  the  shorter 
haul  to  a non-competitive  point  on  its  line, 
notwithstanding  the  fact  that  it  can  have  no 
direct  relief  from  such  competition.  In  the 
first  named  case,  that  is,  competition  with 
the  Canadian  road,  the  American  road  may, 
of  its  own  motion,  treat  such  competition 
as  a dissimilar  circumstance  and  condition ; 
while  the  line  of  road  running  into  the  in- 
terior must  await  the  action  of  the  Commis- 
sion, until  it  can  ascertain  whether,  by  ex- 
amination and  revision  of  rates  of  the  line  of 
which  complaint  is  made,  any  relief  can  be 
afforded  to  the  complaining  line.  Such  con- 
dition of  affairs  could  hardly  have  been  con- 
templated by  Congress  in  the  passage  of  this 
Act.  If  the  general  conclusion  is  correct, 
that  competition  will  constitute  dissimilar 
circumstances  and  conditions,  in  the  sense  in 
which  that  term  is  used  in  the  Act,  there 
seems  to  be  no  good  reason  for  drawing  the 
line  wh(*e  it  has  been  drawn  by  the  Com- 
mission ; but,  on  the  contrary,  it  does  seem 
that  competition  of  carrier  with  carrier,  both 
subject  to  the  Act,  is  as  much  within  the 
terms  of  section  four,  as  competition  with 
the  carrier,  not  subject  to  the  Act. 

This  section,  and  especially  this  clause, 
was  before  Judge  Deady,  in  the  United  States 
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Circuit  Court  for  Oregon,  Ex  parte  Koehler, 
1 Inters.  Com.  Rep.  317,  31  Fed.  Rep.  315. 
The  decision  was  on  the  petition  of  a receiver, 
for  instructions  as  to  his  duty  under  the  Act, 
and  under  this  clause  in  section  4.  Judge 
Deady,  in  holding  that  competition  must  be 
considered,  uses  this  language  : 

“The  judgment  of  the  court  is  authority, 
then,  for  this  proposition  : Two  or  more  cor- 
porations, in  order  to  meet  competition,  may 
form  a through  line,  and  charge  through 
rates  for  transportation  thereon,  which  may 
be  less  than  the  sum  of  the  local  rates  of  the 
several  roads  constituting  the  line ; and  the 
portion  of  the  through  rate  received  by  each 
corporation  may  be  less  than  the  local  rate 
charged  by  said  corporation  for  carrying 
freight  over  the  whole  length  of  its  road.  ” 

“ ‘The  Interstate  Commerce  Act  is  in- 
tended, among  other  things,  to  prevent  dis- 
crimination between  long  and  short  hauls, 
except  where  they  are  made  under  substan- 
tially dissimilar  circumstances  and  condi- 
tions. In  my  judgment,  Congress,  in  limit- 
ing the  prohibition  contained  in  section  4 of 
the  Act  against  discriminating  charges  be- 
tween long  and  short  hauls,  to  cases  where 
such  hauls  are  made  ‘ under  substantially  sim- 
ilar circumstances  and  conditions,  ’ has  rec- 
ognized the  rule  laid  down  in  Ex  parte 
Koehler,  23  Fed.  Rep.  533,  as  a proper  one. 
Freight  carried  to,  or  from,  a competitive 
point,  is  always  carried  under  ‘substantially 
dissimilar  circumstances  and  conditions,  ’ 
from  that  carried  to,  or  from,  non-competi- 
tive points.  In  the  latter  case,  the  railway 
makes  its  own  rates,  and  there  is  no  good 
reason  why  it  should  be  allowed  to  charge 
less  for  a long  haul  than  for  a short  one. 
When  each  haul  is  made  to,  or  from,  a non- 
competitive point,  the  effect  of  such  discrim- 
ination is  to  build  up  one  place,  at  the  ex- 
pense of  the  other.  Such  action  is  willfully 
unjust,  and  has  no  justification  or  excuse  in 
the  exigencies,  or  conditions  of  the  business 
of  the  corporation.  In  the  former  case,  the 
circumstances  are  altogether  different.  The 
power  of  a corporation  to  make  a rate  is  lim- 
ited by  the  necessities  of  the  situation.  Com- 
petition controls  the  charge.  It  must  take 
what  it  can  get,  or,  as  was  said  in  Ex  parte 
Koehler,  ‘abandon  the  field,  and  let  its  road 
go  to  rust.  ’ 

“ Competition  may  not  be  the  only  circum- 
stance that  makes  the  condition  under  which 
a long  and  short  haul  are  performed  sub- 
stantially dissimilar ; but  certainly  it  is  the 
most  obvious  and  effective  one,  and  must  have 
been  in  contemplation  of  Congress  in  the 
passage  of  the  Act.’  ” 

In  the  case  of  Missouri  Pac.  R.  Co.  v.  Texas 
.&  P.  R.  Co.,  31  Fed.  Rep.  862,  which  was 
also  on  the  application  of  a receiver  for  in- 
structions, Judge  Pardee  ruled  as  follows : 
“Under  section  4 of  the  Interstate  Com- 
merce Law,  relating  to  the  charges  for  long 
and  short  haul,  it  seems  that  where  the  cir- 
cumstances and  conditions  are  dissimilar, 
there  is  no  prohibition ; where  the  circum- 
stances and  conditions  are  similar,  the  pro- 
hibition attaches ; and  that  where  it  is  diffi- 
cult to  point  out  clearly  the  circumstances 
! or  conditions  which  produce  the  dissimilar- 
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ity,  the  doubt  should  go  in  favor  of  the  ob-  i 
ject  of  the  law,  and  the  circumstances  and  I 
conditions  should  be  taken  as  substantially 
similar.  Where  the  circumstances  and  con- 
ditions are  similar,  or  substantially  similar, 
and  the  result  to  the  carrier  is  injurious,  re- 
lief can  be  had  only  through  the  Commis- 
sion. ” 

“ The  bulk  of  the  petition  presented,  of  the 
evidence,  and  of  the  Master’s  report,  is  an 
argument  against  the  Interstate  Commerce 
Act,  and  a rather  vivid  showing  of  the  dis- 
astrous effects  of  an  enforcement  of  the  Act, 
with  the  popular  construction  given  to  the 
long  and  short  haul  clause,  so  far  as  the  lines 
of  the  Texas  & Pacific  Railway  are  concerned  ; 
and  if  any  specific  question  is  presented  for 
the  answer  of  the  court,  it  is  whether  com- 
petition between  carriers  is  a circumstance 
or  condition  of  the  carriage,  in  the  sense  in 
which  those  words  are  used  in  the  fourth  sec- 
tion of  said  law. 

“The  effect  of  the  enforcement  of  the  law 
upon  the  particular  property  in  the  hands  of 
the  receiver  need  not  be  considered,  when  the 
whole  question  is  one  of  how  to  comply  with 
the  law.  That  competition,  the  life  of  trade, 
cuts  an  important  figure  in  the  conditions  and 
circumstances  attendant  upon  the  transporta- 
tion of  passengers  and  property  cannot  be 
well  overlooked  nor  denied.  Nor  can  it  well 
be  denied  that,  as  between  the  long  and  short 
haul,  competition  may  exist  to  that  extent, 
that  what  would  otherwise  be  similar  cir- 
cumstances, and  conditions  will  be  dissimi- 
lar circumstances,  and  conditions.  Whether, 
in  any  particular  case,  there  is  that  competi- 
tion on  the  long  haul,  that  will  justify  a 
lower  charge"  for  the  long  haul,  than  is 
charged  for  the  short  haul,  under  otherwise 
similar  circumstances,  and  conditions,  must 
be  determined  on  the  facts  of  the  particular 
case,  keeping  in  mind  that,  where  the  matter 
is  not  clear,  the  object,  and  policy  of  the  law 
should  prevail. 

“As  to  competition,  and  its  effects,  and 
generally  as  to  the  question  under  the  said 
Interstate  Commerce  Act,  the  receivers  are 
referred  to  the  late  decision  of  the  Commis- 
sion upon  the  petition  of  the  Louisville  & 
Nashville  and  other  railroads,  delivered  June 
16tli  inst.  This  decision  is  elaborate,  and 
well  considered,  and  answers  all  the  points 
made  by  receiver’s  petition  herein,  as  specifi- 
cally as  their  general  nature  will  permit. 

“The  lights  furnished  by  the  Commission, 
with  a disposition  to  enforce  the  law  (giving 
the  same  an  enlightened  and  liberal  construc- 
tion, to  the  end  that  the  mischiefs  at  which 
the  law  is  aimed  may  be  prevented,  without 
unnecessary  injury  to  any  species  of  prop- 
erty), ought  to  be  sufficient  to  guide  any 
railroad  traffic  manager,  and  to  enable  him 
to  protect  himself,  and  his  company,  against 
any  serious  complaint  of  unjust  discrimina- 
tion, or  unlawful  conduct.” 

In  the  case  of  Interstate  Commerce  Com.  v. 
Atchison , T.  & 8.  F.  R.  Co.,  50  Fed.  Rep. 
306,  Judge  Ross,  in  the  opinion,  uses  this 
language : 

“The  common  carrier  cannot  be  required 
to  ignore,  or  overcome  existing  differences 
in  the  transportation  facilities  of  different 
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i localities,  created  not  by  its  own  arbitrary 
I action,  but  by  nature,  or  by  enterprise  be- 
yond its  control.  San  Bernardino  is  situated 
in  one  of  the  most  fertile  and  productive  val- 
leys in  the  world,  and  is  a thriving  and  pros- 
perous city,  but  it  has  not  the  transportation 
facilities  that  Los  Angeles  has.  It  is  about 
60  miles  distant,  and  further  inland.  By 
reason  of  its  nearness  to  Los  Angeles,  it  re- 
ceives the  benefit  of  the  competitive  rates  to> 
that  terminal,  in  proportion  to  its  proximity 
thereto.  But,  not  being  a competitive  point, 
it  does  not  get  the  terminal  rates.  The  proof 
shows,  what  is  also  a matter  of  common 
knowledge,  that  railroad  companies  do  not 
make  terminal  rates,  unless  compelled  to  do 
so  by  competition.  Wherever,  and  when- 
ever, actual  competition  exists,  the  question 
the  carrier  has  to  deal  with  is,  not  so  much 
what  is  a fair  rate  for  the  service,  or  what 
the  traffic  will  bear,  but  what  rate  can  be 
got  for  the  service,  as  against  the  rate  offered 
by  the  competitor.  Especially  is  this  true, 
when  the  competitor  is  a carrier  by  water, 
because  that  is  the  cheapest  known  kind  of 
transportation,  and  is  unrestricted  by  law. 
If,  therefore,  Los  Angeles  can  be  justly  re- 
garded as  a competitive  point  in  respect  to 
the  transportation  of  the  commodities  here  in 
question,  there  is  such  dissimilarity  of  cir- 
cumstances and  conditions  between  it  and  the 
intermediate  point  of  San  Bernardino,  as  to 
make  the  long  and  short  haul  clause  of  the 
Interstate  Commerce  Act  inapplicable.” 

Judge  Shiras  took  a different  view  of  this 
clause,  in  Osborne  v.  Chicago  & iV.  IF.  R. 
Co.,  48  Fed.  Rep.  54,  when  it  was  tried  be- 
fore him.  His  view  of  its  meaning  will  ap- 
pear from  this  quotation  from  his  charge  to 
the  jury  : 

“Whether  the  railway  company  was  jus- 
tified by  a cut  rate,  in  making  what  was 
called  in  argument,  ‘illegitimate  competi- 
tion, ’ and  circumstances  of  that  kind,  which 
grew  out  of  the  handling  and  management 
of  the  railroad  business  of  the  country  by 
other  competing  lines,  and  its  effect  upon  the 
business  of  the  defendant  company,  in  the 
judgment  of  the  court,  is  a question  that 
cannot  be  submitted  to  you.  Questions  of 
that  kind  are  for  the  judgment  and  deter : 
mination  of  the  Board  of  Commissioners  ap- 
pointed under  this  Act,  and  the  courts  and 
juries  when  they  are  called  to  act  upon  par- 
ticular cases  arising  under  this  Act,  where 
it  is  claimed  that  the  law  has  been  violated, 
are  only  authorized  to  determine  the  ques- 
tion, whether  in  the  service  rendered,  the 
character  of  the  property,  its  conveyance  and 
other  facts  which  inhere  in  the  carrying  of 
the  freight  upon  the  particular  line  which 
is  charged  with  the  wrong  doing,  there  ex- 
isted dissimilar  circumstances  and  conditions 
relieving  the  company  from  the  charge  of 
collecting  a larger  rate  for  the  shorter  haul 
over  the  same  line,  in  the  same  direction,  and 
under  otherwise  substantially  similar  cir- 
cumstances, and  conditions.” 

The  case  was  reversed  in  the  circuit  court 
of  appeals,  Justice  Brewer  delivering  the 
opinion  ; but  the  reversal  was  on  the  ques- 
tion of  what  constituted  the  “same  line,” 
and  not  because  of  any  error  in  the  charge  of 
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Judge  Shiras  on  this  ground.  There  is  no 
discussion  whatever  of  the  phrase,  “under 
substantially  similar  circumstances  and  con- 
ditions, ” in  the  opinion  by  Justice  Brewer 
for  the  appellate  court.  If  the  question  was 
raised  at  all,  it  appears  to  have  been  passed 
without  any  decision. 

It  is  contended,  on  behalf  of  the  Commis- 
sion, that  the  case  of  Ex  parte  Koehler , 1 In- 
ters. Com.  Rep.  317,  31  Fed.  Rep.  315,  and 
the  San  Bernardino  case,  were  decided  solely 
with  reference  to  water  competition  ; but  by 
an  examination  of  the  facts  of  those  cases, 
and  of  the  views  of  the  court  as  expressed  in 
the  opinions,  it  will  be  found  that  this  con- 
tention is  not  justified.  Both  cases,  as  is 
true  also  of  the  case  of  Missouri  Pac.  R.  Co. 
v.  Texas  & P.  R.  Co.,  31  Fed.  Rep.  862,  ap- 
pear to  treat  competition  generally  as  em- 
braced within  the  term  “similar  circum- 
stances, and  conditions,”  and  do  not  restrict 
this  competition  to  competition  with  water 
lines. 

IV.  The  question  of  competition  of  market 
with  market,  as  constituting  dissimilar  cir- 
cumstances, and  conditions,  has  been  consid- 
erably discussed  in  this  case.  In  the  opin- 
ion by  Morrison,  Commissioner,  in  this  case 
{James  & M.  Buggy  Co.  v.  Cincinnati,  N.  0. 
& T.  P.  R.  Co.  3 Inters.  Com.  Rep.  682,  4 
I.  C.  C.  Rep.  744)  the  Commission  alludes  to 
competition  of  market  with  market,  in  this 
way  : 

“If  the  contention  of  the  defendants  is 
justified  by  the  statute,  and  they  can  avail 
themselves  of  its  exceptional  provisions,  and 
charge  more  for  the  shorter  distance,  for  the 
purpose  of  equalizing  commercial  condi- 
tions, and  adjusting  trade  relations,  between 
the  cities  of  Cincinnati,  and  Baltimore,  in 
the  Augusta  market,  the  same  thing  may  be 
done  to  place  Cincinnati  carriage  makers  on 
an  equal  footing  with  those  of  the  Augusta 
market,  or  to  relieve  any  city  from  any  dis- 
advantage in  markets  of  other  cities,  or  to 
deprive  all  cities,  or  places  of  production, 
of  any  advantage  resulting  from  their  loca- 
tion. Such  an  interpretation  would  make 
the  fourth  section  of  the  Act  practically  in- 
operative, and  with  such  license  in  rate  mak- 
ing, carriers  might  give  advantage  to,  build, 
or  destroy  the  carriage,  or  other  business,  of 
any  other  city,  or  locality.” 

It  is  certainly  true  that  competition  of  this 
character  is  more  uncertain  in  its  effect,  and 
more  difficult  to  ascertain  in  character  and 
extent,  than  competition  of  carrier  with  car- 
rier. In  the  case  of  competition  of  market 
with  market,  many  questions  of  commer- 
cial facilities,  and  advantages  of  competing 
points,  would  have  to  be  considered,  and  it 
is  not  perhaps  as  direct  in  its  effect  as  com- 
petition of  carrier  with  carrier.  Still,  illus- 
trations have  been  given,  by  witnesses  in  this 
case,  of  competition  of  market  with  market, 
which  would  seem  to  be  absolutely  control- 
ling with  the  railroads  in  rate  making.  In 
this  case,  it  is  contended  that  competition 
with  the  Baltimore  market  for  the  sale  of 
buggies,  is  an  element  to  be  considered  in 
making  the  rate  from  Cincinnati  to  Augusta  ; 
it  is  contended  that  if  the  rates  were  higher, 
the  Cincinnati  manufacturer  would  be  de- 
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prived  entirely  of  the  trade  with  Augusta. 
And  it  is  urged  that  this  is  true  .of  other 
eastern  cities,  having  communication  by  the 
ocean  lines  with  southern  seaboards,  and 
thence  by  rail  to  Augusta.  Competition  of 
this  character  may  not  be  so  direct,  in  its. 
effect,  as  competition  of  carrier  with  carrier  ; 
but  it  seems  to  be,  when  it  does  exist,  influen- 
tial, and  perhaps  as  effective  and  controlling 
with  the  carriers,  as  to  their  rates,  as  other 
competition ; and  may  constitute  a part  of 
the  circumstances  and  conditions  which  a 
carrier  can  consider  in  fixing  rates  for  trans- 
portation of  goods. 

V.  As  to  the  question  of  undue  preference, 
under  section  3 of  the  Act  to  Regulate  Com- 
merce, it  may  be  stated  that  unless  the  traffic 
involved  here  is  obnoxious  to  the  fourth 
clause  of  the  Act,  it  can  hardly  be  said  to  be 
an  undue  preference  in  favor  of  Augusta,  or 
an  undue  prejudice  or  disadvantage  against 
Social  Circle.  In  the  party  rate  case,  Inter- 
state Commerce  Com.  v.  Baltimore  & 0.  R. 
Co.,  4 Inters.  Com.  Rep.  92,  145  U.  S.  263,  36 
L.  ed.  699,  the  Supreme  Court  says:  “But 
so  far  as  relates  to  the  question  of  ‘undue 
preference,  ’ it  may  be  presumed  that  Con- 
gress, in  adopting  the  language  of  the  Eng- 
lish Act,  had  in  mind  the  constructions  given 
to  these  words  by  the  English  courts,  and  in- 
tended to  incorporate  them  into  the  statute. 

. . . In  short,  the  substance  of  all  these 

decisions  is  that  railway  companies  are  only 
bound  to  give  the  same  terms,  to  all  persons 
alike,  under  the  same  conditions  and  circum- 
stances, and  that  any  fact  which  produces 
an  inequality  of  condition,  and  a change 
of  circumstances,  justifies  an  inequality  of 
charge.”  So  that,  unless  the  rates  complained 
of,  as  compared  with  each  other,  violate  the 
fourth  section  of  the  Act,  there  seems  to  be 
very  little  ground  for  claiming  that  they 
violate  the  “ undue  preference”  provision  of 
the  third  section. 

VI.  It  appears,  from  the  evidence  in  this 
case,  that  nearly  all  the  railroads  south  of 
the  Ohio  river  and  east  of  the  Mississippi,  in- 
cluding the  three  railroads,  defendants  here, 
are  members  of  an  association  known  as  the 
Southern  Railway  & Steamship  Association. 
The  purpose  of  this  association  is  claimed 
by  counsel  for  the  railroads  to  be  to  prevent 
ruinous  and  disastrous  competition,  and  to 
keep  the  rates  at  a point  where  the  railroads 
can  be  successfully  operated.  On  the  other 
hand,  it  is  contended  that  the  claim  of  the 
advocates  of  the  association  that  the  purpose 
of  the  railroads  entering  into  it  is  self-preser- 
vation, is  not  correct,  but  that  it  is  rather  a 
combination  to  keep  up  rates.  Whatever 
may  be  the  fact  about  this  (and  discussion 
of  that  question  is  deemed  unnecessary  now) 
it  seems  unquestionably  true,  that  the  asso- 
ciation, in  making  rates,  is  governed  by 
competition.  The  same  influences  seem  to 
control  in  the  association,  in  making  rates, 
as  would  control  without  it ; and  while  the 
influences  may  not  go  to  the  same  extent, 
and  there  may  be  produced  by  it  more  har- 
monious relations  and  understanding,  still, 
it  seems  to  be  a fact  that  competition  influ- 
ences, and,  to  a large  extent,  controls,  the 
rates  agreed  upon  by  the  association. 
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VII.  The  evidence  in  this  case  shows  sev- 
eral lines  of  railroads  competing  for  the  bus- 
iness between  Cincinnati  and  Augusta,  in 
this  way  ; there  are  two  direct  lines  between 
Cincinnati  and  Atlanta — one  over  the  Louis- 
ville & Nashville  and  Western  & Atlantic 
roads,  the  other  over  the  Cincinnati,  New 
Orleans  & Texas  Pacific  Railway  and  the 
East  Tennessee,  Virginia  & Georgia  Rail- 
road. Then  there  are  other  lines  which  could 
compete,  but  over  which,  as  a matter  of  fact, 
there  does  not  appear  to  be  real  competition 
between  Cincinnati  and  Atlanta,  as  they  are 
indirect  routes,  and  are  probably  at  a disad- 
vantage as  against  the  two  more  direct  routes 
just  named.  All  these  different  lines,  how- 
ever, from  Cincinnati  to  Augusta,  converge 
at  Atlanta,  and  go  thence  over  the  Georgia 
Railroad  to  Augusta.  This  is  competition 
of  carrier  with  carrier,  which  is  said  to  con- 
stitute dissimilar  circumstances  and  condi- 
tions. 

There  is  competition  of  Baltimore  and 
other  eastern  cities  with  Cincinnati  for  the 
trade  of  Augusta— and  that  it  is  active  and 
influential  is  quite  clearly  shown  by  the  ev- 
idence. Indeed,  it  is  much  more  satisfac- 
torily shown  than  is  the  competition  of  car- 
rier with  carrier,  from  the  point  of  shipment 
to  the  point  of  destination. 

VIII.  In  view  of  the  opinion  expressed, 
that  the  carriage  from  Cincinnati  to  Augusta 
is  not  over  the  same  line,  in  contemplation 
of  the  statute,  as  the  carriage  to  Social  Cir- 
cle, a determination  of  the  extent  and  effect- 
iveness of  the  competition  at  Augusta,  as 
constituting  dissimilar  circumstances  and 
conditions,  under  the  fourth  section,  is  un- 
necessary. It  may  be  added,  that  the  com- 
petition from  Cincinnati  by  way  of  the  trunk 
lines  to  the  seaboard,  thence  by  water  to 
Charleston  and  Savannah,  and  thence  by  rail 
or  water  to  Augusta,  seems  hardly  sufficient 
to  justify  its  recognition  in  this  connection. 
The  same  may  be  said  of  all  water  routes 
from  eastern  markets  by  the  ocean  and  by 
the  Savannah  river  to  Augusta.  The  evi- 
dence fails  to  show  any  such  amount  of  ship- 
ments, either  way,  as  could  at  all  affect  the 
justice  of  the  rates  in  this  case. 

IX.  The  only  remaining  matter  to  be  dis- 
posed of  is  that  of  the  reasonableness  of  the 
rate  charged  on  first  class  goods,  in  less  than 
carload  lots,  from  Cincinnati  to  Atlanta. 

This  is  a through  rate,  and  it  is  interstate 
commerce  subject  to  the  control  of  the  Com- 
mission. The  Commission  determined  that 
the  rate  should  be  $1.00,  and  ordered  that  the 
roads  interested  should  not  charge  more  than 
$1.00.  The  following  language  is  used  on 
this  subject  by  the  Commission,  in  its  report 
and  opinion  : 

“The  only  testimony  offered,  or  heard  as 
to  the  reasonableness  of  the  rate  to  Atlanta 
in  question,  was  that  of  the  Vice  President 
of  the  Cincinnati,  New  Orleans  & Texas  Pa- 
cific Company,  whose  deposition  was  taken 
at  the  instance  of  said  company.” 

“The  witness  testified  that  he  had  been  in 
the  railroad  service  about  twenty-six  years, 
and  had  much  to  do  with  rates  during  all 
that  time,  and  that  he  considered  $1.01  per 
100  pounds,  in  less  than  carloads,  a reason- 
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able  rate  on  first  class  freight  from  Cincin-  1 
nati,  Ohio,  to  Atlanta,  Georgia. 

“This  statement,  or  estimate,  of  the  rate 
from  Cincinnati  to  Atlanta,  we  believe,  is 
fully  as  high  as  it  may  reasonably  be,  if  not 
higher  than  it  should  be,  but  without  more 
thorough  investigation  than  it  is  now  practi- 
cable to  make,  we  do  not  feel  justified  in 
determining  upon  a more  moderate  rate  than 
$1.00.  per  100  pounds  of  first  class  freight,  in 
less  than  carloads. 

“The  rate  on  this  freight  from  Cincinnati 
to  Birmingham,  Alabama,  is  89  cents,  as 
compared  with  $1.07  to  Atlanta,  the  distances 
being  substantially  the  same.  There  is  ap- 
parently nothing  in  the  nature  and  character 
of  the  service  to  justify  such  difference,  or, 
in  fact,  to  warrant  substantial  variance  in  the 
Atlanta  and  Birmingham  rates  from  Cincin- 
nati. ” 

It  will  be  perceived  that  the  only  finding 
of  fact  was  the  testimony  of  one  witness,  that 
the  rate  of  $1.01  was  reasonable,  and  the  com- 
parative rate  to  Birmingham,  on  which  the 
Commission  seems  to  lay  stress.  It  seems, 
that  for  a short  time  at  least,  a rate  of  $1.01 
was  in  force  from  Cincinnati  to  Atlanta,  and 
that  it  was  as  to  this  rate,  that  the  testimony 
of  one  witness  before  the  Commission  was 
taken.  It  appears  in  evidence  here,  that  the 
rate  from  Cincinnati  to  Atlanta,  in  1879, 
was  $1.39,  and  that  afterwards  it  was  $1.10, 
and  subsequently  $1.07,  except,  perhaps,  as 
stated  it  was  for  a short  time  $1.01.  As  to 
the  rate  to  Birmingham,  there  is  evidence 
before  the  court,  which  was  evidently  not 
before  the  Commission,  namely : that  the 
rate  from  Cincinnati  to  Birmingham,  wrhich 
seems  previously  to  have  been  $1.08,  was 
forced  down  to  89  cents,  by  the  building  of 
the  Kansas  City,  Memphis  & Birmingham 
Railroad,  which  new  road  caused  the  estab- 
lishment of  a rate  of  75  cents  from  Memphis 
to  Birmingham,  and  by  reason  of  water  routes 
to  the  Northwest,  such  competition  was 
brought  about  that  the  present  rate  of  89 
cents  from  Cincinnati  to  Birmingham  was  the 
result.  It  seems  to  be  no  sufficient  reason  to 
determine  the  rate  from  Cincinnati  to  Atlanta 
unreasonable,  because  of  the  lower  rate  to 
Birmingham,  when  such  lower  rate  is  caused 
by  conditions  which  do  not  operate  as  to  At- 
lanta. 

So  far  as  the  action  of  the  Commission,  in 
ordering  a reduction  of  the  rate  from  Cincin- 
nati to  Atlanta,  is  based  on  the  fact  that  the 
same  rate  is  charged  to  Augusta,  that  has 
perhaps  been  sufficiently  discussed,  in  what 
has  hereinbefore  been  said,  with  reference  to 
the  long  and  short  haul  clause.  The  rate  to 
Augusta  is  caused  by  conditions  which  have 
been  stated.  No  data  is  given  the  court  from 
which  it  can  judge  whether  the  rate  from 
Cincinnati  to  Atlanta  on  first  class  freight, 
taken  in  connection  with  the  rates  which  can 
be  charged,  and  are  charged  on  other  and 
lower  classes  of  freight,  gives  more  than  a 
fair  return  to  the  railroads  composing  the 
lines,  and  the  court  is  left  to  the  findings  of 
the  Commission,  and  to  the  testimony  of  a 
number  of  railroad  experts,  who  testified  that 
the  rate  of  $1.07  is  reasonable. 

There  is  some  difficulty  in  determining 
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what  the  duty  of  the  court  is,  in  a matter  of 
this  kind,  under  the  Interstate  Commerce 
Act.  If  the  conclusion  of  the  Commission  that 
the  rate  is  unreasonable  is  prima  facie  correct, 
under  the  language  used  that,  “the  findings 
of  fact  in  the  report  of  said  Commission  shall 
be  prima  facie  evidence  of  the  matters  there- 
in stated,  ” then  the  report  of  the  Commission 
would  have  greater  weight  with  the  court, 
than  if  only  facts  found,  strictly  speaking, 
are  to  be  deemed  prima  facie  correct.  But 
in  either  event,  if  this  is,  as  has  been  held, 
a de  novo  investigation,  and  inquiry  is  to  be 
instituted  here,  under  new  pleadings,  and 
new  evidence,  the  court  must  be  satisfied  on 
the  whole  case  before  it,  that  the  rate  of 
$1.07  is  unreasonable. 

In  the  case  of  Interstate  Commerce  Com.  v. 
Lehigh  Valley  R.  Co .,  3 Inters.  Com.  Rep.  796, 
49  Fed.  Rep.  177,  the  court  used  this  lan- 
guage : 

“ But  then  again,  upon  an  analysis  of  the 
above  quoted  provisions  of  section  16,  it  is 
demonstrable  that,  in  such  a case  as  this,  it 
is  the  duty  of  the  court  to  investigate  the 
merits  of  the  whole  controversy,  and  form  an 
independent  judgment.  The  court,  upon  a 
petition  alleging  the  violation  of  a ‘lawful’ 
order,  is  to  proceed  to  ‘hear  and  determine 
the  matter,  as  a court  of  equity,  in  such 
manner  as  to  do  justice  in  the  premises,  ’ and 
to  this  end,  it  may  prosecute  in  such  mode, 
and  by  such  persons,  as  it  may  appoint,  all 
‘needful  inquiries’  to  enable  it  to  ‘form  a 
just  judgment,  ’ in  the  matter  of  the  petition  ; 
and  finally,  ‘on  such  hearing,  the  findings' 
of  fact  in  the  report  of  said  Commission  shall 
be  prima  facie  evidence  of  the  matter  therein 
stated.  ’ Nothing  can  be  clearer  than  that 
the  findings  by  the  Commission  are  not  here 
-decisive  of  the  questions  of  fact.  We  have 
-only  to  add  that  our  conclusion  is  in  harmony  i 
with  that  of  the  circuit  court,  in  the  case  of 
Kentucky  & I.  Bridge  Co.  v.  Louisville  & N. 
R.  Co.  2 Inters.  Com.  Rep.  351,  2 L.  R.  A. 
289,  37  Fed.  Rep.  567.” 

The  court  is  to  “ investigate  the  merits  of 
the  whole  controversy,  and  form  an  independ- 
ent judgment,”  according  to  this  last  de- 


cision, and  according  to  Judge  Jackson  in  the 
above  case  of  Kentucky  & I.  Bridge  Co.  the 
“court  is  not  confined  to  a mere  re-examina- 
tion of  the  case  as  heard,  and  reported  by  the 
Commission,  but  hears  and  determines  the 
case  de  novo,  upon  proper  pleadings  and 
proof  ; the  latter  including  not  only  the  prima 
facie  facts  reported  by  the  Commission,  but 
all  such  other,  and  further  testimony,  as  ei- 
ther party  may  introduce,  bearing  upon  the 
matters  in  controversy.” 

The  conclusion  of  the  Commission  should 
undoubtedly  be  considered  in  connection  with 
the  facts  on  which  that  conclusion  was  based  ; 
and  the  principal  fact  which  seems  to  have 
been  in  the  mind  of  the  Commission  is  satis- 
factorily explained  here,  as  has  been  indi- 
cated. The  evidence  offered  here  on  behalf 
of  the  railroads  is,  in  the  opinion  of  the 
court,  sufficient  to  overcome  any  prima  facie 
case  that  may  have  been  made  by  the  findings 
of  the  Commission.  On  the  whole  testimony, 
as  now  before  the  court,  it  is  not  believed 
that  the  Commission  would  have  found  the 
rate  in  question  to  be  unreasonable.  Cer- 
tainly the  court  cannot  so  determine. 

It  has  been  earnestly  insisted  that  the  ac- 
tion of  the  Commission,  as  to  the  rate  from 
Cincinnati  to  AtJanta,  is,  in  effect,  making 
or  fixing  a rate,  and  that  the  order  of  the 
Commission  is,  for  that  reason,  beyond  the 
authority  granted  it  by  the  Act  of  Congress. 
In  view  of  what  has  just  been  said,  and  the 
opinion  of  the  court  before  expressed  as  to 
this  rate,  it  is  deemed  unnecessary  to  go  into 
a discussion  of  this  subject.  The  conclusion 
is,  that  the  court  would  not  be  justified  in 
granting  the  order  prayed  for  by  the  Com- 
mission, requiring  the  defendant  corporations 
to  desist  from  charging  a greater  rate  than 
$1  per  100  pounds,  on  first  class  freight,  in 
i less  than  carload  lots,  from  Cincinnati  to 
Atlanta.  The  court  being  of  the  opinion, 
therefore,  that  the  complainants  are  not  en- 
titled to  a decree  enforcing  either  the  order 
as  to  the  Social  Circle  rate,  or  the  rate  from 
Cincinnati  to  Atlanta,  and  that  being  the 
only  relief  prayed  for,  a decree  must  be  en- 
tered dismissing  the  bill. 


UNITED  STATES  SUPREME  COURT. 


INTERSTATE  COMMERCE  COMMISSION,  Appt., 
v. 

THE  ATCHISON,  TOPEKA  & SANTA  FE  RAILROAD  COMPANY ; The  Atlantic 
& Pacific  Railroad  Company  ; The  Burlington  & Missouri  River  Railroad  Com- 
pany; The  California  Central  Railway  Company;  The  California  Southern 
Railroad  Company;  The  Chicago,  Kansas  & Nebraska  Railway  Company;  The 
Missouri  Pacific  Railway  Company  ; The  St.  Louis  & San  Francisco  Railway 
Company,  and  The  Southern  California  Railroad  Company. 

[No.  1275.] 


(See  S.  C.  149  IT.  S.  264, 265,  37  L.  ed.  727.) 


The  Act  of  March  3,  1891,  establishing  United 
States  circuit  courts  of  appeals,  repealed  those 
clauses  of  the  Act  to  Regulate  Commerce  which 


relate  to  appeals  from  the  circuit  court  of  the 
United  States  in  cases  prosecuted  under  the  In- 
terstate Commerce  Act. 
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APPEAL  from  a decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  California,  in  a proceeding  to  enforce 
obedience  to  an  order  of  the  Interstate  Com- 
merce Commission,  requiring  the  appellees  to 
change  and  modify  their  freight  rates  which 
discriminated  against  San  Bernardino,  in  vio- 
lation of  the  Act  of  February  4,  1887,  to  regu- 
late commerce. 

On  motion  to  dismiss.  Dismissed. 

See  same  case  below,  50  Fed.  Rep.  205. 

Statement  : (From  brief  of  appellees.) 
May  22,  1889,  complaint  was  filed  before  the 
Interstate  Commerce  Commission  against  the 
appellees  by  the  Board  of  Trade  of  San  Bern- 
ardino, California,  alleging  said  companies’ 
maintenance  of  freight  rates  discriminative 
against  San  Bernardino,  and  in  violation  of  the 
Act  of  February  4,  1887,  to  regulate  commerce 
(24  Stat.  at  L.  379). 

Upon  hearing,  order  was  entered  by  the 
Commission  on  July  19,  1890,  requiring  the  ap- 
pellees to  change  and  modify  such  rates.  The 
appellees  failed  to  obey  such  order,  whereupon 
the  Interstate  Commerce  Commission  com- 
menced this  proceeding  to  enforce  such  obedi- 
ence in  the  United  States  Circuit  Court  for  the 


Southern  District  of  California,  on  May  1, 
1891,  pursuant  to  section  16  of  the  Interstate- 
Commerce  Act  (amended  Act  of  March  3. 
1889,  25  Stat.  at  L.  859).  That,  court  decreed 
in  favor  of  the  appellees  on  April  25,  1892,  on 
the  sole  ground  that  upon  the  proof  presented 
the  alleged  unlawful  discrimination  in  rates- 
did  not  exist  (50  Fed.  Rep.  295)  and  thereupon, 
on  May  14,  1892,  the  commission  appealed  to 
this  court. 

Such  decision  was  rendered  and  this  appeal 
was  taken  after  the  creation  of  the  circuit 
courts  of  appeals.  The  question  is  whether 
such  direct  appeal  lies  to  this  court. 

Messrs.  Geo.  R.  Peck,  A.  T.  Britton, 
and  A.  B.  Browne,  for  appellees,  in  favor  of 
motion. 

Mr.  W.  A.  Day,  for  appellant,  in  opposi- 
tion. 

The  Chief  Justice : The  motion  to  dismiss  is 
granted.  McLisli  v.  Doff,  141  U.  S.  661  [35: 
893];  Lau  Ow  Bew  v.  United  States,  144  U.  S. 
47  [36:  340];  Hubbard  v.  Soby,  146  U.  S.  56 
[36:  886];  Chicago  &N.  W.  D.  Co.  v.  Osborne,. 
146  U.  S.  354  [36:  1002]. 

Appeal  dismissed. 


INTERSTATE  COMMERCE  COMMISSION. 


THE  BOARD  OF  TRADE  OF  TROY.  ALABAMA, 

v. 

THE  ALABAMA  MIDLAND  R.  CO.,  The  Central  Railroad  & Banking  Com- 
pany of  Georgia  and  H.  M.  Comer  and  others,  the  Receivers  thereof;  The  Sa- 
vannah, Florida  & Western  Railway  Company;  The  Kansas  Cii  y,  Fort  Scott  & 
Gulf  Railroad  Company;  The  Kansas  City,  Memphis  & Birmingham  Railroad 
Company;  The  Louisville  & Nashville  Railroad  Company;  The  Mobile  & Ohio 
Railroad  Company;  The  East  Tennessee,  Virginia  & Georgia  Railway  Company;. 
The  Western  Railway  of  Alabama;  The  Missouri  Pacific  Railway  Company;  The 
Wabash  Railroad  Company;  The  Sioux  City  & Pacific  Railroad  Company;  The 
Cincinnati,  New  Orleans  & Texas  Pacific  Railway  Company;  The  Illinois 
Central  Railroad  Company;  The  Evansville  & Terre  Haute  Railroad  Company; 
The  Jeffersonville,  Madison  & Indianapolis  Railroad  Company;  The  Louisville,. 
New  Albany  & Chicago  Railway  Company;  The  Clyde  Steamship  Company;  The 
Ocean  Steamship  Company  of  Savannah;  The  Providence  & Stonington  Steamship 
Company;  The  New  York  & Texas  Steamship  Company;  The  Metropolitan  Steam- 
ship Company;  The  Citizens’  Steamboat  Company;  The  Hartford  and  New  York 
Transportation  Company;  The  Grand  Trunk  Railway  Company  of  Canada;  The 
New  Haven  Steamboat  Company;  The  People’s  Line  Steamers;  The  Maine  Steam- 
ship Company;  The  New  York  Central  & Hudson  River  Railroad  Company;  The 
Central  Vermont  Railroad  Company;  The  Bridgeport  Steamboat  Company;  The 
Norwich  & New  York  Transportation  Company;  The  Canadian  Pacific  Railway 
Company;  The  Minneapolis,  St.  Paul  & Sault  Ste  Marie  Railway  Company;  The 
Housatonic  Railroad  Company;  The  Central  Railroad  Company  of  New  Jersey;. 
The  Boston  & Albany  Railroad  Company;  The  Boston  & Maine  Railroad  Com 
pany;  The  New  York  & New  England  Railroad  Company;  The  Old  Colony  Rail- 
road Company;  The  Fitchburg  Railroad  Company;  The  Maine  Central  Railroad 
Company;  The  Connecticut  River  Railroad  Company;  The  Pennsylvania  Railroad 
Company;  The  Philadelphia  & Reading  Railroad  Company;  The  Baltimore  & Ohio 
Railroad  Company;  The  Providence  & Springfield  Railroad  Company;  The  Ches- 
hire Railroad  Company;  The  Concord  & Montreal  Railroad  Company. 


1.  The  fact,  that  the  property  and  affairs  of 
a carrier  have  been  placed  by  a United  States 
court  in  the  hands  of  a receiver,  does  not 
affect  the  jurisdiction  of  this  Commission 
under  a complaint  charging  such  carrier 
with  violations  of  the  Act  to  Regulate  Com- 
merce. 

4 Inter  S 


2.  The  continuity  of  the  carriage  of  freight 
over  a line  formed  by  two  or  more  roads,  ia 
not  broken  in  fact  and  cannot  be  broken  in 
law  by  the  charge  of  a local  rate  by  one  (or 
more)  of  such  roads  as  its  proportion  of  the' 
through  rate. 

3.  The  successive  receipt  and  forwarding  in 
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ordinary  course  of  business  by  two  or  more 
carriers  of  interstate  traffic  shipped  under 
through  bills  for  continuous  carriage  over 
their  lines,  is  assent  to  a ‘ common  arrange- 
ment” for  such  carriage  within  the  meaning 
of  the  Act  to-  Regulate  Commerce  without 
previous  express  agreement  between  them, 
and  the  obligations  imposed  by  the  statute 
cannot  be  evaded  by  the  demand  of  the  local 
charge  for  the  haul" over  its  own  road  by  one 
or  more  of  such  carriers  or  by  the  declara- 
tion on  the  part  of  one  or  more  of  said  car- 
riers that  as  to  the  transportation  over  its 
road  it  is  a local  and  not  a through  carrier. 
(Re-affirming  the  doctrine  laid  down  in  Geor- 
gia R.  Com . v.  Clyde  SS.  Co.  4 Inters.  Com. 
Rep.  120. 

4.  A local  rate,  which  presumably  is  adopted 
as  covering  both  the  initial  and  final  expense 
of  a local  haul,  is  prima  facie  excessive  as 
part  of  a through  rate  over  a through  line 
composed  of  two  or  more  carriers. 

o.  Where  a proportion  of  a through  rate  for 
part  of  a through  haul  is  greatly  dispropor- 
tionate to  the  balance  of  the  through  rate, 


the  knowledge  of  the  circumstances  and  con- 
ditions (if  any)  justifying  such  disproportion- 
ate rate  being  peculiarly  in  the  possession  of 
the  carrier,  the  burden  is  on  the  carrier  to 
make  proof  of  such  justifying  circum- 
stances and  conditions. 

>.  The  facts,  that  one  city  is  much  larger  and 
has  more  important  and  extensive  business 
interests  than  another  and  has  been  treated 
by  the  carriers  in  making  rates  to  surround- 
ing points  as  a “trade  center,”  is  no  justifi- 
cation for  a continuation  of  discriminatory 
rates  in  favor  of  such  city.  The  object  of 
the  Act  to  Regulate  Commerce  was  to  eradi- 
cate the  existing  system  of  rebates  and  un- 
just discriminations  in  favor  of  particular 
localities,  special  enterprises  and  favored  in- 
dividuals. 

r.  Unjust  discrimination  as  between  localities 
or  individuals  cannot  in  the  nature  of  things 
be  essential  to  the  business  prosperity  of  the 
carrier,  and  it  is  no  valid  objection  to  the 
correction  of  unlawful  rates  to  one  point 
that  it  involves  a like  correction  as  to  other 
points. 


Complaint  filed  Jmie  29, 1892. — Answers  filed  July  15  to  August  31, 1892.  — Heard  at  Troy,  Ala , 
Not . 11,  1892. — Briefs  filed  March  7 to  May  1,  1893. — Decided  August  15,  1893. 
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1 REATER  charge  for  shorter  distances, 
localities. 


Unjust  discrimination  and  undue  preference  against 


Mr.  W.  C.  Oates,  for  complainant. 

Mr.  A.  A.  Wiley,  for  the  Alabama  Midland  Railway  Company  and  the  Savannah,  Florida  & 
Western  Railway  Company. 

Mr.  E.  L.  Russell,  for  the  Mobile  & Ohio  Railroad. Company. 


REPORT  AND  OPINION  OF  THE  COMMISSION. 


Clements,  Commissioner : . 

The  complainant,  the  “ Board  of  Trade  of 
Troy,”  is  an  association  of  citizens  of  Troy,  ! 
Alabama,  organized  for  the  promotion  of  the  ; 
business  interests  of  that  city.  The  defendants 
(hereinafter  named)  form  several  through  lines 
between  the  points  mentioned  in  the  complaint, 
and,  as  members  of  such  lines,  are  engaged  in 
interstate  commerce,  wholly  by  rail  or  partly 
by  rail  and  partly  by  water.  The  Alabama 
Midland  Railway  Company  and  the  Central 
Railroad  & Banking  Company  of  Georgia 
reach  Troy  directly  and  are  the  initial  carriers 
in  all  the  lines  from  that  point.  These  two 
roads  for  brevity  are  hereafter  designated,  re- 
spectively, as  the  Alabama  Midland  and  the 
Georgia  Central. 

The  general  ground  of  complaint  is,  in  sub- 
stance, that,  Troy,  being  in  active  competition 
for  business  with  Montgomery  and  Columbus, 
the  lines  of  defendants  to  Troy  and  those  cities 
unjustly  discriminate  in  their  rates  against  the 
former  and  give  the  latter  an  undue  preference 
or  advantage  in  respect  to  certain  commodities 
and  classes  of  traffic.  The  specific  charges,  in- 
4 Inter  S. 


sisted  on  at  the  hearing  and  to  which  the  testi- 
mony relates,  are: 

1.  That  the  Alabama  Midland  and  the  de- 
| fendant  roads  connecting  and  forming  lines 

with  it  from  Baltimore,  New  York  and  the 
east  to  Troy  and  Montgomery  charge  and 
collect  a higher  rate  on  shipments  of  class 
goods  from  those  cities  to  Troy  than  on  such 
shipments  through  Troy  to  Montgomery,  the 
latter  being  the  longer  distance  point  by  52 
miles. 

2.  That  the  “ Alabama  Midland  and  the 
Georgia  Central  and  their  connections  unjustly 
discriminate  against  Troy  and  in  favor  of 
Montgomery  ” in  charging  and  collecting  $3.22 
per  ton  to  Troy  on  phosphate  rock  shipped 
from  the  South  Carolina  and  Florida  fields  and 
only  $3.00  per  ton  on  such  shipments  to  Mont- 
gomery, the  longer  distance  point  by  both  said 
roads,  and  that  all  phosphate  rock  carried  from 
said  fields  to  Montgomery  over  the  road  of  the 
Alabama  Midland  has  to  be  hauled  through 
Troy. 

3.  That  the  rates  on  cotton  established  by 
said  two  roads  and  their  connections  on  ship- 
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ments  to  the  Atlantic  seaports,  Brunswick, 
Savannah  and  Charleston,  unjustly  discrimi- 
nate against  Troy  and  in  favor  of  Montgomery, 
in  that  the  rate  per  hundred  pounds  from  Troy 
is  47  cts.  and  that  from  Montgomery,  the 
longer  distance  point,  is  only  40  cts.,  and  that 
such  shipments  from  Montgomery  over  the 
road  of  the  Alabama  Midland  have  to  pass 
through  Troy. 

4.  That  on  shipments  for  export  from  Mont- 
gomery and  other  points  within  what  is  termed 
in  the  complaint  “ the  jurisdiction  ” of  the 
Southern  Railway  & Steamship  Association, 
to  the  Atlantic  seaports,  Brunswick,  Savannah, 
Charleston,  West  Point  and  Norfolk,  a lower 
rate  is  charged  than  the  regular  published 
tariff  rate  to  such  seaports,  in  that  Montgomery 
and  such  other  points  are  allowed  by  the  rules 
of  said  Association  to  ship  through  to  Liver- 
pool via  any  of  those  seaports  at  the  lowest 
through  rate  via  any  one  of  them  on  the  day 
of  shipment,  which  may  be  much  less  than  the 
sum  of  the  regular  published  rail  rate  and  the 
ocean  rate  via  the  port  of  shipment;  that  this 
reduction  is  taken  from  the  published  tariff 
rail  rate  to  the  port  of  shipment;  and  that,  this 
privilege  being  denied  to  Troy,  is  an  unjust 
discrimination  against  Troy  in  favor  of  Mont- 
gomery and  such  other  favored  cities  and  that 
it  is,  also,  a discrimination  against  shipments 
which  terminate  at  such  seaport  in  favor  of 
shipments  for  export. 

5.  That  Troy  is  unjustly  discriminated 
against  in  being  charged  on  shipments  of  cot- 
ton via  Montgomery  to  New  Orleans  the  full 
local  rate  to  Montgomery  by  both  the  Alabama 
Midland  and  the  Georgia  Central. 

6.  That  the  rates  on  “ class  ” goods  from 
western  and  northwestern  points  established 
by  the  defendants  forming  lines  from  those 
points  to  Troy  are  relatively  unjust  and  dis- 
criminatory as  against  Troy  when  compared 
with  the  rates  over  such  lines  to  Montgomery 
and  Columbus. 

Answers  to  the  complaint  have  been  filed  in 
behalf  of  the  Alabama  Midland;  the  Georgia 
Central;  the  Louisville  & Nashville  Railroad 
Company;  the  Savannah,  Florida  & Western 
Railway  Company;  the  Western  Railway  of 
Alabama;  the  Louisville,  New  Albany  & 
Chicago  Railway  Company;  the  Illinois  Cen- 
tral Railroad  Company;  the  Mobile  & Ohio 
Railroad  Company:  the  Kansas  City,  Memphis 
& Birmingham  Railroad  Company;  the  Kansas 
City,  Fort  Scott  & Memphis  Railroad  Com- 
pany;, the  Pennsylvania  Railroad  Company; 
the  Philadelphia  & Reading  Railroad  Com- 
pany; the  New  York  & New  England  Railroad 
Company;  the  Providence  & Springfield  Rail- 
road Company;  the  Central  Railroad  Company 
of  New  Jersey;  the  Maine  Central  Railroad 
Company;  the  Boston  & Maine  Railroad  Com- 
pany; the  Metropolitan  Steamship  Company; 
4 Inter  S. 


the  Connecticut  River  Railroad  Company;  the 
Providence  & Stonington  Steamship  Company ; 
the  Fitchburg  Railroad  Company ; the  Concord 
& Montreal  Railroad  Company;  and  the  Can- 
adian Pacific  Railway  Company. 

A few  of  the  respondents  deny  all  participa- 
tion in  traffic  or  through  rates  from  or  to  Troy;, 
some  allege  that  their  proportion  of  any 
through  rates  from  or  to  Troy  is  their  local 
charge  over  their  own  roads  or  a fixed  amount, 
which  remains  the  same  no  matter  what  may 
be  the  point  of  origin  or  destination  of  the- 
traffic,  and  hence  that  they  cannot  be  guilty  of 
discrimination  as  against  Troy  or  any  other  lo- 
cality; and  others  contend,  that  although  they 
receive  a proportion  of  through  rates  on  through 
shipments  over  their  roads  between  the  points- 
named  in  the  complaint,  yet  they  are  not  “un- 
der a common  coutrol,  management  or  arrange- 
ment for  continuous  carriage”  with  the  other 
members  of  the  through  lines.  These  matters- 
of  defense  may  be  disposed  of  before  entering 
upon  the  discussion  of  the  other  and  more  ma- 
terial issues  raised  by  the  pleadings.  Those  of 
the  defendants,  who,  it  may  appear,  do  not 
participate  in  the  traffic  or  rates  in  question, 
are  not  amenable  to,  and  cannot  be  affected  by, 
any  order  which  the  Commission  may  make  in 
this  case.  The  fact,  that  a carrier’s  proportion 
of  a through  rate  is  its  local  for  the  haul  over 
its  own  road  or  is  a fixed  amount,  which  re- 
mains the  same  for  all  points  of  origin  or  des- 
tination of  traffic  reached  by  the  through  line, 
cannot  relieve  it  from  joint  responsibility  as  a 
component  of  the  through  line,  if  the  entire- 
rate  be  violative  of  the  law.  In  the  case  of  the 
Georgia  R.  Com.  v.  Clyde  SS.  Go .,  4 Inters. 
Com.  Rep.  120,  5 I.  C.  C Rep.  324,  it  i& 
said,  “The  total  rate  or  charge  for  through 
carriage  over  two  or  more  lines,  whether  made 
by  the  addition  of  established  locals,  or  of‘ 
through  and  local  rates,  or  upon  a less  propor- 
tionate basis,  is  the  through  rate  that  is  subject 
to  scrutiny  by  the  regulating  authority;  how 
the  rate  or  charge  is  made  is  only  material  as 
bearing  upon  the  ■ legality  of  the  aggregate 
charge,  and  how  any  reduction  ordered  may 
be  accomplished,  whether  by  lowering  locals 
or  proportions,  is  matter  for  the  carriers  to  de- 
termine among  themselves;”  and  again, 
“where  two  or  more  roads  forming  a continu- 
ous connecting  line  between  points  in  different 
states  bill  and  carry  interstate  traffic  through 
to  certain  stations  on  the  last  road  forming 
such  line,  neither  the  roads  together  nor  any 
one  of  them  can  evade  the  obligations  of  the 
Act  to  Regulate  Commerce  by  declaring  that 
as  to  such  traffic  it  is  a local  carrier.”  See  also 
James  & Mayer  Buggy  Co.v.  Cincinnati , N.  0.  & 
T.  P.  Ry.  Co .,  3 Inters.  Com.  Rep.  682, 4I.C.C. 
Rep.  744.  Goods  cease  to  be  a part  of  the  gen- 
eral mass  of  property  in  a state  when  they 
have  been  shipped  or  entered  with  a common 
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carrier  for  transportation  to  another  state. 
Coer.  Errol,  116  U.  S.  517,  29  L.  ed.  715;  Kidd 
v.  Pearson , 128  U.  S.  1,  32  L.  ed.  346.  From 
that  time  until  they  reach  their  destination  and 
“become  incorporated  and  mixed  up  with  the 
mass  of  property”  in  the  state  where  delivered, 
they  are  subjects  of  interstate  commerce,  Leisy 
v.  Hardin,  135  U.  S.  110,  34  L.  ed.  132,  and 
the  rates  charged  for  their  carriage  are  within 
the  regulating  power  of  this  Commission  un- 
der the  Interstate  Commerce  Law.  By  sec.  7 
of  that  law,  it  is  made  unlawful  for  carriers 
subject  to  that  Act  “to  enter  into  any  combi- 
nation, contract,  or  agreement,  express  or  im- 
plied, to  prevent,  by  change  of  time  schedule, 
carriage  in  different  cars,  or  by  other  means  or 
devices,  the  carriage  of  freights  from  being 
continuous  from  the  place  of  shipment  to  the 
place  of  destination,”  and  that  “no  break  of 
bulk,  stoppage,  or  interruption  made  by  such 
common  carrier  shall  prevent  the  carriage  of 
freights  from  being  and  being  treated  as  one 
continuous  carriage  from  the  place  of  shipment 
to  the  place  of  destination,  unless  such  break, 
stoppage  or  interruption  was  made  in  good 
faith  for  some  necessary  purpose,  and  without 
any  intention  to  avoid  or  unnecessarily  inter- 
rupt such  continuous  carriage  or  to  evade  any 
of  the  provisions  of  this  Act.”  The  continuity 
of  the  haul  is  not  broken  in  fact  and  cannot  be 
broken  in  law  by  one  or  more  carriers,  mem- 
bers of  a through  line,  charging  local  rates  as 
their  proportion  of  a through  rate.  If  the 
continuity  of  the  carriage  may  not  be  thus  in- 
terrupted, can  the  exaction  of  local  rates  ex- 
empt the  carrier  from  liability  under  the  law 
by  placing  him  in  the  attitude  of  a strictly  lo- 
cal carrier,  operating  under  no  “common  con- 
trol, management  or  arrangement”  with  the 
other  carriers  participating  in  the  through  haul? 
If  this  be  conceded,  the  most  vital  provisions 
of  the  law  maybe  readily  evaded  and  nullified. 
For  instance,  a terminal  carrier,  part  of  a con- 
tinuous through  line,  could  elect  to  charge  on 
through  traffic  its  local  to  one  or  any  number 
of  stations  on  its  road  and  a less  through  rate 
to  [stations  beyond,  and  no  violation  of  law 
could  be  alleged  because  as  to  the  short  haul 
the  carrier  would  not  be  subject  to  the  Act. 
The  charge  of  a local  rate  and  declaration  by  a 
carrier  that  as  to  through  transportation  to 
certain  points  on  its  road  it  is  a local  carrier, 
cannot  alter  the  fact.  The  law  regards  the  sub- 
stance of  things,  and  a palpable  device  for 
evasion  of  the  law  will  not  be  allowed  to  ac. 
complish  its  purpose.  The  facts,  that  the  car- 
riage is  continuous,  that  the  traffic  is  through 
interstate  traffic  and  that  the  carrier  in  due  and 
ordinary  course  of  business  accepts  and  for- 
wards it,  are  sufficient  to  establish  responsibil- 
ity under  the  law.  As  is  said  in  the  case  of  the 
Georgia  R.  Com.  v.  Clyde  SS.  Co. , 4 Inters.  Com 
Rep.  120,  5 1.  C.  C.  Rep.  324:  “The  receipt 
4 Inter  S. 


successively  by  two  or  more  carriers  for  trans- 
portation of  traffic  shipped  under  through  bills 
for  continuous  carriage  over  their  lines  is  assent 
to  a common  arrangement  for  such  continuous 
carriage  or  shipment,  and  previous  formal  ar- 
rangement between  them  is  not  necessary  to  bring 
such  transportation  under  the  terms  of  the  law.” 
The  answer  of  the  Georgia  Central  sets  forth, 
among  other  things,  that  it  is  in  the  hands  of  a 
receiver,  H.  M.  Comer,  appointed  “by  order 
of  the  United  States  Court  for  the  Eastern  Di- 
vision of  the  Southern  District  of  Georgia,”  and 
that  the  receiver,  “being  an  officer  of  the 
United  States  court,  and  subject  only  to  its 
order,  is  not  subject  to  the  jurisdiction  of  this 
Commission  in  the  premises.”  The  main  pur- 
pose of  a receivership  is,  to  preserve  property 
in  controversy  pendente  lite,  and  this  devolves- 
upon  the  court  appointing  the  receiver  the  duty 
of  protecting  the  possession  of  the  property  in 
his  hands.  It  is  a general  rule,  therefore,  that 
before  suit  is  brought  against  a receiver,  leave 
of  the  court  by  which  he  was  appointed  must 
be  obtained.  “This  rule  is  necessary  to  pre- 
vent one  creditor  from  obtaining  undue  advan- 
tage over  others  in  the  enforcement  of  his  claim ; 
otherwise  courts  outside  the  jurisdiction  of  the 
court  which  appointed  the  receiver  might  pro- 
ceed to  judgment  and  sell  the  property  within 
their  reach  under  execution,  and  the  appoint- 
ing court  would  be  powerless  to  prevent  the 
injustice.”  Beach,  Receivers,  §§  652,  655; 
Barton  v.  Barbour,  104  U.  S.  126,  26  L.  ed. 
672.  Complaints  before  this  Commission  do 
not  fall  within  the  reason  of  the  rule  requiring 
consent  of  the  court  appointing  a receiver  to  be 
obtained  before  bringing  suit.  The  main  ob- 
ject of  such  complaints  is  the  regulation  or  re- 
adjustment of  rates  alleged  to  be  illegal  because 
unjustly  discriminative  or  unreasonable  in 
themselves,  and  reparation  for  injury  sustained 
by  reason  of  such  illegality;  and  the  order  of 
the  Commission  for  reparation  or  other  relief, 
if  not  voluntarily  obeyed  by  the  carriers,  can 
only  be  enforced  by  suit  in  the  proper  court. 
The  Commission  renders  no  judgment  upon 
which  execution  can  issue  and  be  levied  on 
property  in  the  hands  of  a receiver.  The 
question  whether  property  in  the  possession  of 
a receiver  can  be  made  subject  to  an  order  of 
reparation  issued  by  us  would  arise  on  pro- 
ceedings in  the  courts  for  the  enforcement  of 
such  order.  Loud  v.  South  Carolina  JR.  Co.  4 
Inters.  Com.  Rep.  205,  5 I.  C.  C.  Rep.  529. 
No  order  of  reparation  is  asked  in  the  present 
case.  It  appears,  moreover,  that  by  Act  of 
Congress  of  March  3, 1887  (U.  S.  Stat.  1886-87, 
p.  552)  receivers  appointed  by  United  States 
Courts  may  be  sued  “without  the  previous 
leave  of  the  court  in  which  such  receiver  was 
appointed.” 

The  answers  of  the  defendants  who  admit 
participation  in  and  responsibility  for  the  rates- 
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complained  of,  deny  that  those  rates  are  un- 
lawful or  violative  of  any  of  the  provisions  of 
the  Act  to  Regulate  Commerce,  the  main 
ground  upon  which  they  are  sought  to  be  jus- 
tified being  that  the  circumstances  and  condi- 
tions attending  transportation  to  Troy  are  not 
substantially  similar  to  those  attending  trans- 
portation to  Montgomery  and  Columbus  be- 
cause of  water  and  rail  competition  at  the  latter 
points. 

Facts  and  Conclusions. 

Troy  is  situated  at  the  intersection  of  the  roads 
of  the  Alabama  Midland  and  the  Georgia  Central 
companies.  Montgomery  is  at  the  terminus  of 
the  Alabama  Midland,  fifty  two  miles  north 
west  from  Troy,  and  shipments  to  Montgomery 
over  that  road  from  New  York,  Baltimore  and 
northeastern  cities,  and  from  the  Atlantic  sea- 
ports, Brunswick,  Savannah,  Charleston,  West 
Point  and  Norfolk,  and  from  Port  Royal,  So. 
Ca.  and  Gainesville,  Ocala  and  Tampa,  Flor- 
ida, pass  through  Troy. 

The  Savannah,  Florida  & Western  Railway 
and  the  Ocean  Steamship  Company,  and  the 
Savannah,  Florida  & Western  Railway  and 
Merchants  & Miners  Transportation  Company, 
form  with  the  Alabama  Midland  Railway  two 
through  lines,  the  former  from  New  York  and 
the  latter  from  Baltimore,  over  which  traffic  is 
carried  on  through  rates  and  through  bills  of 
lading  to  Troy  and  through  Troy  to  Mont- 
gomery. The  Georgia  Central  forms  through 
lines  in  connection  with  the  Ocean  Steamship 
Company  and  Merchants  & Miners  Transpor- 
tation Company  to  Troy  and  Montgomery  from 
New  York  and  Baltimore.  The  class  rates  in 
cents  per  hundred  pounds,  except  Class  F. 
which  is  per  bbl.,  over  the  above  lines  (sea  and 
rail)  from  New  York  and  Baltimore  to  Troy 
and  Montgomery,  respectively,  are,  as  follows: 


SEA  & RAIL. 


From  New  York. 

From  Baltimore. 

Class 

To 

Mont- 

To 

To 

Mont- 

To 

gomery 

Troy 

gomery 

Troy 

1 

114 

136 

1C6 

129 

2 

98 

117 

90 

111 

3 

86 

103 

83 

98 

4 

73 

89 

70 

84 

5 

60 

74 

57 

70 

6 

49 

61 

46 

58 

A 

36 

33 

B 

48 

45 

C 

40 

37 

D 

39 

36 

E 

58 

55 

H 

68 

72 

F(per 

bbl.)  78 

65 

-- 

There  are  also  published  “all  rail”  rates  via 
the  “Great  Southern  Despatch”  line,  from 
New  York  and  Baltimore  to  Troy  and  Mont- 
gomery. On  this  line  traffic  is  carried  from 
New  York  to  Harrisburg  over  the  Pennsylvania 
road,  from  Harrisburg  to  Hagerstown  over  the 
Cumberland  Valley  road,  from  Hagerstown  to 
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Bristol  over  the  Norfolk  & Western,  and  from 
Bristol  to  Chattanooga  over  the  East  Tennes- 
see, Virginia  & Georgia  road.  From  Chatta- 
nooga the  principal  routes  or  lines  to  Troy  and 
Montgomery  appear  to  be,  (1)  to  Atlanta  over 
the  East  Tennessee,  Virginia  & Georgia  road, 
from  Atlanta  to  Montgomery  over  the  Western 
Railway  of  Alabama,  and  from  Montgomery 
to  Troy  over  either  the  Alabama  Midland 
or  the  Georgia  Central*  (2)  to  Birming- 
ham over  the  Alabama  Great  Southern  road, 
from  Birmingham  to  Montgomery  over  the 
Louisville  & Nashville  road,  and  from  Mont- 
gomery to  Troy  over  the  two  roads  named  in 
route  1 above;  (3)  to  Calera  over  the  East  Ten- 
nessee, Virginia  & Georgia  road,  from  Calera 
to  Montgomery  over  the  Louisville  & Nashville 
road,  and  from  Montgomery  to  Troy  over  the 
two  roads  named  in  route  1 above;  and  (4)  over 
the  line  of  the  Georgia  Central  via  Macon 
and  Columbus  to  Troy  and  Montgomery. 

The  class  rates  in  cents  per  hundred  pounds 
(except  Class  F,  which  is  per  bbl.)  over  the 
above  described  “all  rail”  lines  to  Troy  and 
Montgomery  from  New  York  and  Baltimore, 
are  as  follows: 


ALL  RAIL. 


From  New  York. 

From 

Baltimore. 

Class. 

To 

To 

To 

To 

Montgomery 

Troy. 

Montgomery 

Troy. 

1 

114 

144 

106 

136 

2 

98 

123 

90 

115 

3 

88 

108 

83 

105 

4 

73 

93 

70 

90 

5 

60 

77 

57 

74 

6 

49 

63 

46 

60 

A. 

36 



33 



B. 

48 



45 



C. 

40 

— 

37 

— 

D. 

39 

— 

36 

— 

E. 

58 

— 

55 

— 

H. 

68 

— 

65 

— — 

F.  (per  bbl.)  78 

72 

It  appears  that  shipments  of  phosphate 
rock  are  made  via  the  Alabama  Midland,  as 
the  terminal  road,  to  Troy  and  through  Troy 
to  Montgomery  from  Charleston  and  Port 
Royal,  South  Carolina,  and  from  Gainesville 
and  other  points  in  Florida.  The  roads  which 
connect,  and  constitute  through  lines,  with 
the  Alabama  Midland,  from  those  cities  to 
Troy  and  Montgomery,  are  the  following: 
from  Charleston,  the  Savannah,  Florida 
& Western  and  the  Charleston  & Savan- 
nah Railway;  from  Port  Royal,  the  above 
two  roads,  and  the  Port  Royal  & Augusta 
(Cent.  R.  R.  of  Ga.);  from  Gainesville,  the 
Savannah,  Florida  & Western  Railway.  The 
Georgia  Central  has  a line  from  Troy  and 
from  Montgomery  to  Port  Royal;  it  also  forms 
lines  in  connection  with  the  Charleston  & 
Savannah  Railway,  or  the  Georgia  Railroad 
and  South  Carolina  Railroad,  from  those 
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points  to  Charleston,  and  with  the  Savannah, 
Florida  & Western  Railway,  to  Gainesville. 

The  rates  in  cents  per  ton  on  phosphate  rock 
from  Port  Royal,  Charleston  and  Gainesville, 
to  Troy  and  Montgomery,  respectively,  are,  as 
follows: 


From 

Port  Royal 

Charleston 

Gainesville 

To 

Troy 

323 

322 

322 

Montgomery 

300 

300 

300 

The  following  roads  constitute  through 
routes  or  lines  in  connection  with  Alabama 
Midland  to  the  Atlantic  sea  ports,  Brunswick, 
Savannah,  Charleston,  West  Point  and  Nor- 
folk; to  wit,  to  Brunswick,  the  Savannah, 
Florida  & Western  and  the  Brunswick  and 
Western  railways;  to  Savannah,  the  Savannah, 
Florida  and  Western  Railway;  to  Charleston, 
the  Savannah,  Florida  & Western  and  the 
Charleston  & Savannah  railways;  to  West 
Point,  Va.,  the  Western  Railway  of  Alabama, 
the  Atlanta  & West  Point  Railroad  and  the 
Richmond  & Danville  Railroad;  or  (another 
Toute)  the  Savannah,  Florida  & Western  Rail- 
way, the  Charleston  & Savannah  Railway,  the 
Northeastern  Railroad  of  South  Carolina, 
the  Wilmington,  Columbia  & Augusta  Rail- 
Toad,  the  Wilmington  & Weldon  Railroad, 
the  Petersburg  Railroad,  the  Richmond  & 
Petersburg  Railroad  and  the  Richmond  & 
Danville  Railroad;  to  Norfolk,  the  Savannah, 
Florida  & Western  Railway,  the  Charleston  & 
Savannah  Railway,  the  Northeastern  Railroad 
of  South  Carolina,  the  Wilmington  & Weldon 
Railroad,  and  the  Seaboard  & Roanoke  Railroad. 

In  connection  with  the  Georgia  Central  the 
roads  forming  through  lines  from  Troy  and 
Montgomery  to  these  seaports  are,  as  follows: 
to  Brunswick,  the  East  Tennessee,  yirginia  & 
Georgia  Railway;  (to  Savannah,  the  Georgia 
Central  has  a line  from  Troy  & Montgomery 
to  Savamah);  to  Charleston,  the  Charleston  & 
Savannah  Railroad,  or  (another  route)  the 
Georgia  Railroad  and  the  South  Carolina  Rail- 
road; to  West  Point  (Ya.)  the  Richmond  & 
Danville  Railroad,  or  (another  route)  the  roads 
composing  the  Atlantic  Coast  Line  and  the 
Richmond  & Danville;  to  Norfolk,  the  roads 
•composing  the  Atlantic  Coast  Line,  or  (another 
route)  the  roads  composing  the  Seaboard  Air 
Line. 

The  rates  in  cents  per  hundred  pounds  on 
cotton  from  Troy  and  Montgomery  respect- 
ively, to  these  ports  are: 


To 

Bruns- 

wick 

Savan- 

nah 

Charles- 

ton 

West 

Point 

Nor- 

folk 

From 

Troy 

47 

47 

52 

Mont- 

gomery 

45 

45 

45 

51 

51 

When  the  complaint  was  filed  the  cotton  rate 
from  Montgomery  to  Brunswick,  Savannah 
and  Charleston  was  40  cts.per  hundred  pounds. 
It  has  since,  as  appears  above,  been  raised  to 
45  cts.  and  the  rate  from  Troy  to  Charleston 
has  been  raised  to  52  cts. 

The  most  available  routes  or  lines  between 
Troy  and  Louisville,  Cincinnati  and  St.  Louis, 
respectively,  appear  to  be:  (1),  from  Troy  to 
Montgomery  over  the  Alabama  Midland  or 
Georgia  Central  and  from  Montgomery  over 
the  Louisville  and  Nashville  to  Louisville, 
Cincinnati  and  St.  Louis;  (2),  from  Troy  to 
Montgomery  over  the  Alabama  Midland  or 
Georgia  Central,  from  Montgomery  to  Atlanta 
over  the  Western  Railway  of  Alabama  and  At- 
lanta & West  Point  Railroad,  from  Atlanta  to 
Chattanooga  over  the  Western  & Atlantic  or 
East  Tennessee,  Yirginia  & Georgia  Railroad, 
and  from  Chattanooga  to  Cincinnati  over  the 
Cincinnati,  New  Orleans  & Texas  Pacific  Rail- 
way; (3),  from  Troy  to  Montgomery  over  the 
Alabama  Midland  or  Georgia  Central,  from 
Montgomery  to  Selma  over  the  Western  Rail- 
way of  Alabama,  from  Selma  to  Lauderdale 
(Miss.)  over  the  East  Tennessee,  Yirginia  & 
Georgia  road,  and  from  Lauderdale  to  St. 
Louis  over  the  Mobile  & Ohio  road;  (4),  from 
Troy  via  Columbus  to  Chattanooga  over  the 
line  of  the  Georgia  Central,  and  from  Chatta- 
nooga to  Cincinnati  over  the  Cincinnati,  New 
Orleans.  & Texas  Pacific  road;  (5),  from  Troy 
via  Columbus  to  Chattanooga  over  the  Georgia 
Central,  from  Chattanooga  to  Burgin,  Ky., 
over  the  Cincinnati,  New  Orleans  & Texas 
Pacific  road  and  from  Burgin  to  Louisville 
over  the  Louisville  Southern  Railroad;  (6), 
from  Troy  via  Columbus  to  Chattanooga  over 
the  line  of  the  Georgia  Central,  and  thence 
over  the  Nashville,  Chattanooga  & St.  Louis 
and  the  Missouri  Pacific  railways  to  St.  Louis. 
The  first  three  of  these  routes  are  via  Mont- 
gomery and  the  last  three  via  Columbus. 

None  of  the  traffic  involved  in  this  case  is 
carried  by  the  Georgia  Central  either  through 
Troy  to  Montgomery  or  through  Montgomery 
to  Troy.  Its  Mobile  & Girard  line  runs  in  a 
southwesterly  direction  from  Columbus  to  and 
through  Troy  towards  Mobile  (intersecting  at 
Troy,  as  before  stated,  the  Alabama  Midland) 
and  its  Montgomery  & Eufaula  line  runs  in  a 
direction  a little  north  of  west  from  Eufaula 
to  Montgomery.  These  two  lines  (the  Mobile 
& Girard  and  the  Montgomery  & Eufaula) 
cross  each  other  at  Union  Springs,  Ala.,  thirty 
one  miles  from  Troj’-  and  forty  from  Mont- 
gomery and  traffic  from  or  to  Troy  over  the 
lines  of  the  Georgia  Central  is  carried  via 
Union  Springs.  Traffic  for  Montgomery  com- 
ing via  Columbus  or  Eufaula  over  these  lines 
does  not  pass  through  Troy,  and  no  departure, 
therefore,  from  the  “long  and  short  haul  rule” 
of  the  4th  section  of  the  Statute,  as  against 
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Troy  as  the  shorter  distance  point  and  in  fav- 
or of  Montgomery  as  the  longer  distance  point, 
appears  to  be  chargeable  to  the  Georgia  Cen- 
tral. Shipments  consigned  to  Troy  via  Col- 
umbus or  Montgomery,  the  latter  cities  beiug 
as  to  such  shipments  the  shorter  distance 
points,  can  raise  no  question  of  a departure 
from  the  rule  as  against  Troy. 

But  as  to  the  Alabama  Midland  and  its  con- 
nections constituting  through  lines,  the  case  is 
different.  Interstate  traffic  is  carried  over  that 
road  to  Troy  and  through  Troy  on  to  Mont- 
gomery, and  in  the  opposite  direction,  from 
Troy,  and  from  Montgomery  through  Troy, 
the  haul  to  and  from  Montgomery  being  52 
miles  greater;  and  in  respect  to  this  traffic  the 
proof  shows  departures  from  the  rule  of  the 
Statute,  (1)  as  to  class  goods  shipped  from 
New  York,  Baltimore  and  the  east;  (2)  as  to 
phosphate  rock,  shipped  from  Port  Royal  and 
Charlestown,  South  Carolina,  and  Gainesville 
and  other  points  of  origin  of  such  shipments 
in  Florida;  and  (3)  as  to  cotton  shipped  from 
Troy  and  from  Montgomery  to  the  Atlantic 
seaports,  Brunswick,  Savannah,  Charleston, 
West  Point  and  Norfolk.  As  will  be  seen 
from  the  tables  given  above,  the  “sea  and  rail” 
rates  on  class  goods  from  Baltimore  to  Troy 
range  from  12  cts.  per  hundred  pounds  on 
Glass  6 to  23  cts.  on  Class  1 higher  than  those 
on  such  goods  shipped  through  Troy  to  Mont- 
gomery, and  from  New  York  to  Troy,  from  12 
cts.  to  22  cts.,  and  the  “all  rail”  rates  from 
Baltimore  and  New  York  to  Troy,  from  14 
cts.  to  30  cts.  These  class  rates  are  applied  to 
sugar  and  coffee,  which  are  the  heavy  goods 
mostly  shipped  to  Troy  from  the  east,  and  also 
to  dry  goods,  notions,  and  many  other  com- 
modities. The  rate  on  phosphate  rock  from 
Port  Royal,  Charleston,  and  Gainesville  to 
Troy  is  22  cts.  per  ton  higher  than  that  on  such 
rock  shipped  through  Troy  to  Montgomery, 
and  on  cotton  the  rate  from  Troy  to  the  sea- 
ports, Brunswick  and  Savannah,  is  2 cts.  per 
hundred  pounds  and  to  Charleston  7 cts.  per 
hundred  higher  than  that  from  Montgomery 
via  1Toy. 

Where  substantial  dissimilarity  of  circum- 
stances and  conditions  is  set  up  by  defendant 
carriers  in  justification  of  departures  from  the 
“long  and  short  haul”  rule  of  the  statute,  the 
burden  is  upon  them  to  establish  such  dissimi- 
larity. Re  Louisville  & N.  R.  Co.  1 Inters. 
Com.  Rep.  278,  1 I.  C.  C.  Rep.  31  ; Spartan- 
burg Board  of  Trade  v.  Richmond  & D.  R.  Co. 
2 Inters.  Com.  Rep.  193,  2 I.  C.  C.  Rep. 
304.  Water  competition  at  Montgomery  via 
the  Alabama  river,  is  adduced  as  a justfica- 
tion  in  the  answer  of  the  Alabama  Midland 
and  by  some  of  the  other  defendants. 
In  the  case  of  Re  Louisville  & N.  R.  Co ., 
supra,  it  was  held  that  “actual”  water  com- 
petition “of  controlling  force  in  respect  to 
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traffic  important  in  amount”  may  constitute 
the  dissimilar  circumstances  and  conditions  j 
authorizing  a departure  from  the  general 
rule  of  the  statute.  Iu  the  case  of  Har- 
well v.  Columbus  & W.  R.  Co.,  1 Inters. Com. 
Rep.  631,  1 I.  C.  C.  Rep.  236,  the  com- 
plaint alleged  unjust  discrimination  against 
Opelika  and  in  favor  of  Montgomery  and 
Columbus.  Water  competition  at  Montgomery 
via  the  Alabama  river  was  (as  in  the  present 
case)  set  up  by  way  of  justification.  This  de- 
fense was  not  sustained  and  the  Commissionin' 
overruling  it  said,  “the  mere  fact  that  a point 
is  situated  upon  a navigable  stream  does  not 
of  itself  justify  the  lesser  charge  for  the  longer 
haul  to  such  point,”  and  that,  in  order  to  jus- 
tify such  lesser  charge,  the  water  competition 
must  “ control  the  carriage  of  the  traffic  on 
which  the  discrimination  is  made.”  In  that 
case  it  is  further  said,  “The  Commission  is 
aware  that  an  independent  and  active  line  of 
steamers  connects  Montgomery  with  the  At- 
lantic seaboard  at  Mobile,” 'but  that  the  fact 
“without  more,”  that  the  “railroads  have  water 
competition  and  are  compelled  to  meet  it.”  is 
not  held  to  be  “sufficient  to  justify  the  lesser 
charge  for  the  longer  distance/’  Conceding 
that  there  is  a line  of  boats  running  between 
Montgomery  and  Mobile  (of  which  fact,  how- 
ever, there  is  no  proof,  in  this  case)  that  alone- 
would  not  be  sufficient  to  justify  the  greater 
charge  to  Troy  than  to  Montgomery.  At  the 
conclusion  of  the  taking  of  the  testimony,  it 
was  agreed  between  counsel,  that  “each 
side  should,  within  two  weeks  from  the  date 
of  the  taking  of  the  testimony,  file  an  affidavit 
with  the  Commission  setting  forth  th z volume 
of  business  of  Troy  and  Montgomery,  respect- 
ively, and  also  the  number  of  inhabitants  of 
each.”  In  the  affidavit  filed  by  counsel  for  the 
defendants  is  a statement  that  “the  business  on 
the  Alabama  river,  according  to  the  report  of 
the  United  States  Engineer,  for  the  year,  1891, 
was  52,349  bales  of  cotton  carried  by  boat  and 
44,500  tons  of  other  freight.”  This  statement 
is  outside  the  agreement,  but  aside  from  that 
fact,  it  purports  to  give  the  entire  cotton  and 
other  business  on  the  river  for  the  year  named 
without  stating  the  point  or  points  at  which  it 
originated,  or  the  direction  in  which  it  was 
moved.  How  much  of  it  went  from  Mont- 
gomery or  points  above  or  below  Montgomery 
down  the  river  towards  Mobile,  or  from  Mobile 
and  points  above  that  city  up  the  river  to> 
Montgomery  does  not  appear.  As  showing 
water  competition  of  controlling  force  at 
Montgomery  on  traffic  to  that  city  from  New 
York,  Baltimore  and  other  northeastern  cities, 
or  from  the  South  Carolina  and  Florida  phos- 
phate beds,  or  from  Montgomery  to  the 
Atlantic  sea-ports,  Brunswick,  Charleston  and 
Savannah,  the  statement  is  valueless.  (This  is 
true,  also,  as  to  the  traffic  from  St.  Louis  and 
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from  Louisville,  Cincinnati  and  other  Ohio 
river  points,  hereinafter  to  be  considered.) 
There  are  regular  lines  of  ocean  steamers  from 
those  ports  to  New  York,  Baltimore  and  other 
cities  on  the  northeast  coast,  but  there  does 
not  appear  to  be  such  line  from  Mobile,  either 
to  those  cities  or  to  any  foreign  port.  The 
only  witness  questioned  by  counsel  for  the  de- 
fendants as  to  the  effect  of  water  competition 
at  Montgomery  on  shipments  of  cotton  to  the 
Atlantic  ports  testified  that  “the  river  competi- 
tion plays  no  great  part.”  An  attempt  was 
made  to  show  that  some  shipments  of  phos- 
phate rock  had  been  made  from  the  Florida 
points,  Ocala  and  Tampa  (the  latter  on  the 
Gulf  coast)  via  Mobile  and  the  Alabama  river 
to  Montgomery,  but  the  witness  testified  that 
he  had  never  known  such  shipments  to  be 
made,  that  he  himself  had  “tried  to  get  a rate 
by  that  line  to  Montgomery  and  had  been  un- 
able to  get  it,”  and  that  he  thought  it  imprac- 
ticable as  “the  goods  would  have  to  be  trans- 
ferred at  Mobile  to  get  to  Montgomery  and 
then  would  have  to  be  hauled  to  the  works.” 
No  attempt  is  made  to  establish  substantial 
dissimilarity  of  circumstances  and  conditions 
at  Montgomery  od  the  ground  of  rail  competi- 
tion further  than  by  proof  of  the  fact  that 
there  are  a number  of  railway  lines  running  to 
and  through  that  city  connecting  with  differ- 
ent parts  of  the  country.  This  alone,  it  is 
scarcely  necessary  to  say,  is  not  sufficient.  Re 
Louisville  & N.  R.  Go.  1 Inters.  Com.  Rep.  278, 
1 I.  C.  C.  Rep.  31. 

Our  conclusion  is  that  no  justification  has 
been  shown  for  the  departures,  complained  of 
and  established  by  the  proof,  from  the  general 
rule  of  the  4th  section  of  the  Act  to  Regulate 
Commerce. 

The  evidence  also  sustains  the  allegation  of 
the  complaint,  that  on  shipments  for  export  to 
the  Atlantic  ports,  Brunswick,  Savannah, 
West  Point  and  Norfolk,  from  Montgomery 
and  other  localities  within  what  is  termed  in 
the  complaint  “the  jurisdiction ” of  the  South- 
ern Railway  & Steamship  Association,  Mont- 
gomery and  such  other  points  are  allowed, 
under  the  rules  of  that  Association,  to  ship 
through  to  Liverpool  via  any  one  of  those 
ports  at  the  lowest  through  rate  via  any  of 
them  at  the  date  of  shipment — in  other  words, 
at  the  lowest  combination  of  inland  and  ocean 
rates  from  the  interior  point  to  the  foreign 
market.  This  may  result  in  a less  through 
rate  than  the  sum  of  the  regular  published 
tariff  rail  rate  to  the  port  of  transshipment  and 
the  ocean  rate  thence.  For  example,  if  at  the 
date  of  shipment  the  regular  rail  rate  to  Savan- 
nah be  40  cts.  and  the  ocean  rate  from  that 
port  to  Liverpool  53  cts.,  making  a through 
rate  of  93  cts.,  and  the  rail  rate  to  Norfolk  be 
45  cts.,  and  the  ocean  rate  from  that  port  to 
Liverpool  35  cts.,  making  a through  rate  of  80 
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cts.,  Montgomery  is  allowed  on  a shipment 
via  Savannah  the  latter  rate  of  80  cts.,  or 
13  cents  less  than  the  sum  of  the  regular 
inland  rate  to  that  port  and  the  ocean  rate 
on.  This  13  cts.  is  taken  from  the  published 
inland  rail  rate  to  Savannah  and  not  from  the 
ocean  rate.  This  privilege  is  denied  to  Troy, 
and  the  result  is  that  on  two  shipments  to 
Savannah  for  export  made  the  same  day,  the 
one  from  Montgomery  (the  longer  distance 
point  both  over  the  Alabama  Midland  and  the 
Georgia  Central)  and  the  other  from  Troy,  the 
rate  charged  the  Troy  shipper  is  45  cts.  and  that 
charged  the  Montgomery  shipper  is  only  32 
cts.  This  discrimination  would  also  exist  be- 
tween a shipment  from  any  interior  point  con- 
signed to  the  domestic  port  and  one  for  export 
consigned  to  a foreign  market. 

The  question,  whether  the  making  of  ex- 
port rates  through  the  port  of  New  York  of 
which  the  inland  proportion  accepted  by  the 
carriers  was  less  (often  10  cts.  or  more  per 
hundred  pounds)  than  the  published  tariff 
rates  charged  on  like  traffic  at  the  same  time 
from  interior  points  to  the  same  port  as  its 
final  destination,  was  unlawful  as  being  an 
unjust  discrimination  against  the  latter,  was 
presented  to  the  Commission  in  the  case  of 
New  York  Produce  Eccch.  v.  New  York  Cent. 
& H.  R.  R.  Co.,  2 Inters.  Com.  Rep.  553,  3 I. 
C.  C.  Rep.  138.  The  Commission  decided 
that  the  difference  made  by  the  carriers  be- 
tween the  proportion  of  the  through  rate 
from  interior  points  to  New  York  on  export 
traffic  consigned  to  foreign  countries  and  the 
rate  charged  contemporaneously  on  the  like 
kind  of  traffic  from  the  same  interior  points 
consigned  to  New  York,  “was  not  shown  to  be 
justified  by  any  circumstances  tending  to  show 
that  it  was  just  and  proper,  and  that  it  must 
therefore  be  deemed  an  unjust  and  unlawful 
discrimination  as  against  the  transportation 
terminating  at  that  port.”  It  was  further 
held  that  under  the  amendment  of  March  2, 
1889,  to  the  Act  to  Regulate  Commerce,  re- 
quiring ten  days’  previous  notice  of  advances 
and  three  days'  previous  notice  of  reduction  in 
rates,  they  cannot  be  varied  from  day  to  day, 
or  oftener,  to  meet  fluctuations  in  ocean  rates 
and  that  the  only  practicable  mode  yet  de- 
vised for  making  through  export  rates,  is  to 
add  to  the  established  inland  rates  from  the  in- 
terior to  the  seaboard  the  current  ocean  rates. 
On  the  23d  of  March,  1889,  the  Commission 
issued  a general  order  in  reference  to  publica- 
tion under  the  amendment  of  March  2,  1889, 
of  advances  and  reductions  in  joint  rates 
and  fares,  in  which,  among  other  things,  it 
was  stated,  that  tariffs,  whether  joint  or  in- 
dividual, for  merchandise  billed  or  intended 
for  export  by  sea  were  subject  to  the  require- 
ment of  notice  of  any  change  therein,  the  same 
as  in  the  case  of  other  tariffs.  After  the  pub- 
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lication  of  this  order,  a hearing  was  had  be- 
fore the  Commission  at  the  request  of  a large 
number  of  interstate  carriers  south  of  the 
Potomac  and  Ohio  rivers,  as  to  the  application 
of  this  order  to  export  traffic  through  our  At- 
lantic and  Gulf  ports  from  the  Chesapeake  Bay 
to  those  in  Texas.  At  this  hearing  it  was  in- 
sisted, in  substance,  that,  the  vessel  service 
at  the  Trunk  Line  ports  being  ample,  no 
material  difficulty  was  found  in  the  trans- 
portation of  exports  to  them  at  established 
tariff  rates,  but  that,  on  account  of  the  scarcity 
of  sea-going  vessels  at  these  southern  ports 
and  the  consequent  absence  of  competition, 
vessels  at  the  latter  were  able  to  a larger  ex- 
tent to  exact  terms  to  suit  themselves  and  this 
resulted  in  great  fluctuations  in  ocean  rates 
affecting  the  stability  of  the  inland  proportions 
of  the  through  rates.  These  and  other  mat- 
ters were  presented  as  justifying  the  exemption 
in  respect  to  export  rates  of  these  carriers  from 
the  order  as  to  publication  of  notice  of  ad- 
vances and  reductions  and  from  the  general 
rule  requiring  the  inland  proportion  of  a 
through  export  rate  to  be  not  less  than  the 
rate  on  domestic  traffic  to  the  same  point.  It 
is  said  in  our  Third  Annual  Report,  that  ‘‘in 
consequence  of  these  conditions,  a method  came 
into  use,  and  has  since  prevailed  over  a large 
number  of  the  southern  states,  of  an  export 
rate  made  every  day  to  be  in  force  as  to  the  ex- 
port rates  for  the  succeeding  twenty-four 
hours,  based  on  the  vessel  facilities  in  the 
southern  ports  and  their  ocean  rates,  and  on 
the  lowest  combination  of  the  inland  and  ocean 
rates  from  the  interior  point  of  shipment  to  the 
foreign  market,  the  through  rate  thus  made 
having  no  reference  to  the  established  inland 
rate  for  consignment  at  the  seaboard.”  In 
view  of  the  matters  set  forth  and  proven  by  the 
southern  carriers  and  of  the  fact  that  the  Com- 
mission had  intimated  in  reference  to  the  ex- 
port rate  via  the  port  of  Boston  {Re  Export 
Trade  of  Boston , 1 Inters.  Com.  Rep.  25,  1 I. 
C.  C.  Rep.  24)  that  there  might  be  substan- 
tially different  circumstances  and  conditions 
affecting  export  traffic  in  different  parts  of  the 
country,  the  Commission,  while  not  expressly 
sanctioning  this  method  of  making  export  rates 
through  the  southern  ports,  forbore  to  con- 
demn it,  and  held  the  question  presented  for 
further  investigation  and  consideration.  In 
the  same  report  the  Commission  also  stated  that 
it  expressed  no  opinion  on  the  subject,  but 
deemed  it  proper  to  lay  before  Congress  the 
substance  of  the  evidence  taken  at  the  hearing 
granted  the  southern  carriers.  Third  Annual 
Rep.  pp.  64-69. 

The  main  cause  of  complaint  on  the  part  of 
Troy,  however,  in  connection  with  this  sys- 
tem of  making  export  rates,  as  disclosed  by 
the  evidence,  is,  that  while  its  benefits  are 
given  by  the  roads  composing  the  Southern 
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Railway  & Steamship  Association  to  Mont- 
gomery and  other  favored  localities  on  their 
lines,  they  are  denied  to  Troy,  and  it  is  con- 
tended that  this  is  an  unjust  discrimination 
against  Troy.  This  contention  is  apart  from 
and  independent  of  the  question,  whether  the 
system  is  itself  lawful  and  justified  as  applied 
to  Montgomery  and  other  points.  If  it  be  law- 
ful in  itself,  it  cannot  lawfully  be  so  applied  as 
to  unduly  favor  one  locality,  to  the  prejudice 
of  another.  Both  the  Alabama  Midland  and 
the  Georgia  Central  are  members  of  the  South- 
ern Railway  & Steamship  Association,  and 
Troy  as  well  as  Montgomery  is  located  on 
those  roads.  The  haul  from  Montgomery  over 
the  Georgia  Central  to  the  Atlantic  ports 
named  is  about  ten  miles  longer  than  from 
Troy  over  that  road,  and  the  haul  from  Mont- 
gomery to  those  ports  over  the  Alabama  Mid- 
land is  fifty-two  miles  longer  than  from  Troy, 
and  is  also  through  Troy.  The  charge  of  the 
lesser  rate  from  Montgomery  than  from  Troy 
over  the  Georgia  Central  would  seem  to  be  a 
discrimination  against  Troy  and  over  the  Ala- 
bama Midland,  also,  a departure  from  the 
“long  and  short  haul  rule”  of  the  statute. 
The  principal  article  of  export  shipped  from 
Troy  and  Montgomery  over  these  roads  to  the 
Atlantic  is  cotton.  The  cotton  business  of 
Troy  is  large,  amounting  in  1892  to  38,500 
bales,  aggregating  in  value  $1,500,000,  nearly 
a third  of  its  total  business  of  all  kinds.  No 
excuse  is  offered,  and  we  are  unable  to  con- 
jecture any  valid  reason,  why  Troy  is  exclud- 
ed from  the  benefit  of  the  export  system  of 
rate  making  applied  to  Montgomery.  The 
fluctuations  in  ocean  rates  at  the  southern 
ports  and  other  matters  set  up  by  the  southern 
carriers  as  rendering  necessary  or  justifying 
this  system,  would  seem  to  apply  to  shipments 
from  Troy  as  well  as  from  Montgomery. 

It  appears,  as  alleged  in  the  complaint,  that 
on  shipments  of  cotton  from  Troy  via  Mont- 
gomery to  New  Orleans,  the  shipper  is  charged 
the  full  local  rate  to  Montgomery  both  by  the 
Alabama  Midland  and  the  Georgia  Central. 
The  local  from  Troy  to  Montgomery  is  23  cts. 
per  hundred  pounds  and  the  rate  from  Mont- 
gomery on  is  45  cts.,  making  a total  through 
rate  from  Troy  to  New  Orleans  of  68  cts.  The 
testimony  is  that  under  this  rate  Troy  is  de- 
barred from  shipping  cotton  via  New  Orleans 
for  Europe  and  is  left  only  the  outlet  via  Sa- 
vannah and  other  Atlantic  ports,  and  that  this 
is  a disadvantage  to  Troy  inasmuch  as  cotton 
shipped  via  New  Orleans  is  classed  “New 
Orleans  cotton,”  which  is  valued  at  from  Tsg 
to  £ of  a cent  per  pound  higher  than  other  cot- 
ton. 

The  haul  from  Troy  to  Montgomery  may  be 
made  either  over  the  Alabama  Midland  or  via 
Union  Springs  over  the  lines  of  the  Georgia 
Central  and  from  Montgomery  to  New  Or- 
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leans  it  is  made  over  the  Louisville  & Nash- 
ville road. 

In  the  case  of  Harwell  v.  Columbus  & W.  R. 
Co.,  1 Inters.  Com.  Rep.  631,  1 I.  C.  C.  Rep. 
236,  cited  in  his  brief  by  counsel  for  complain- 
ant, it  was  charged  that  through  rates  and 
through  bills  of  lading  were  unjustly  denied 
to  Opelika  on  shipments  of  cotton  via  Mont- 
gomery to  New  Orleans,  and  the  Commission 
held  that  such  through  rates  and  bills,  being 
important  facilities  in  the  transportation  of 
cotton  and  being  given  on  other  commodities 
and  to  other  points  similarly  situated,  should 
be  given  Opelika  and  that  the  refusal  of  the 
same  in  the  absence  of  a valid  excuse  for  such 
refusal  was  an  unjust  discrimination  against 
Opelika.  In  the  present  case,  however,  it  is 
neither  alleged  nor  proven  that  through  rates 
and  billing  are  denied  Troy  on  shipments  of 
cotton  via  Montgomery  to  New  Orleans,  but 
that  on  the  haul  from  Troy  to  Montgom- 
ery over  either  the  Alabama  Midland  or  the 
Georgia  Central,  the  local  rate  between  those 
points  is  charged  and  collected  as  a part  of  the 
through  rate  to  New  Orleans.  The  charge  is  in 
legal  effect  that  the  aggregate  through  rate  thus 
arrived  at  is  unjustly  discriminatory  against 
Troy.  “While,”  as  was  said  in  the  case  of  the 
Railroad  Com.  of  Florida  v.  Savannah,  F.&W. 
R.  Co.,  3 Inters.  Com.  Rep.  688,  5 I.  C.  C.  Rep. 
13,  “the  complainant  has  no  interest  in  the 
division  the  defendants  may  make  between 
themselves  of  a through  rate  and  that  division 
does  not  determine  what  the  charge  to  the  pub- 
lic should  be,  yet  ‘it  is  not  without  significance 
in  determining  what  are  reasonable  rates  for 
the  whole  distance  on  the  lines  in  question.'  ” 
See  Brady  v.  Pennsylvania  R.  Co.,  2 Inters. 
Com.  Rep.  78,  2 I.  C.  C.  Rep.  131.  The  dis- 
tance from  Troy  to  Montgomery  over  the  Ala- 
bama Midland  (the  short  line)  is  52  miles  and 
from  Montgomery  to  New  Orleans  over  the 
Louisville  & Nashville  road,  320  miles.  The 
rate  of  23  cts.  per  hundred  pounds  from  Troy 
to  Montgomery  is  4.42  mills  per  mile;  the  rate 
of  45  cts.  from  Montgomery  to  New  Orleans 
is  1.40  mills  per  mile;  the  rate  of  47  cts.  from 
Troy  to  Savannah  (359  miles)  is  1.30  mills  per 
mile;  and  the  rate  of  45  cts.  from  Montgomery 
to  Savannah  (411  miles)  is  1.09  mills  per  mile. 
^There  is,  also,  a through  rate  on  cotton  from 
Columbus,  Ga.,  to  New  Orleans  of  50  cts.  per 
hundred  pounds.  The  distance  from  Colum- 
bus to  New  Orleans  over  the  Georgia  Central 
via  Union  Springs  to  Montgomery  and  thence 
over  the  Louisville  & Nashville  road  is  414 


miles,  and  this  rate  of  50  cts  is  1.20  mills  per 
mile.  It  thus  appears  that  the  rate  of  23  cts. 
from  Troy  to  Montgomery  is,  on  a mileage 
basis,  four  times  as  large  as  that  from  Mont- 
gomery to  Savannah  and  more  than  three  times 
4 Inter  S. 


as  large  as  the  rates  from  Montgomery  and 
from  Columbus  to  New  Orleans,  and  from 
Troy  to  Savannah.  The  aggregate  through 
rate  from  Troy  to  New  Orleans  of  68  cts.  yields 
1.80  mills  per  mile. 

Through  rales,  it  is  true,  are  not  required 
to  be  made  on  a strictly  mileage  basis,  but 
mileage  is  as  a general  rule  an  element  of  im- 
portance and  “due  regard  to  distance  propor- 
tions should  be  observed  in  connection  with 
the  other  considerations  that  are  material  in  fix- 
ing transportation  charges.”  McMorran  v. 
Grand  Trunk  R.  Co.  of  Canada,  2 Inters.  Com. 
Rep.  604,  3 I.  C.  C.  Rep.  252.  The  cost  of 
the  services  in  railway  transportation  is  the  ex- 
pense of  the  two  terminals  and  the  intermedi- 
ate haul.  The  terminal  expenses  remain  the 
same  without  reference  to  the  length  of  the 
haul.  A local  rate  covers  the  expenses  of  both 
terminals,  but  a division  of  a through  rate 
allotted  to  either  of  the  terminal  carriers  of 
the  through  line  can  only  embrace  the  expense 
of  one  terminal,  and  because  of  this  difference 
in  expense  among  other  reasons,  local  rates  are 
made  as  a general  rule  much  higher  in  propor- 
tion to  the  length  of  haul  than  through  rates 
or  any  division  thereof.  A local  rate,  which 
presumably  is  adopted  as  covering  both  the  ini- 
tial and  final  expenses  of  the  haul,  is  prima 
facie  excessive  as  part  of  a through  rate  over 
a through  line  composed  of  two  or  more  carri- 
ers. The  rate  of  23  cts.  from  Troy  to  Mont- 
gomery is  admitted  to  be  the  local  between 
those  points,  which  is  charged  on  a haul  orig- 
inating at  the  former  and  ending  at  the  latter 
and  hence  covers  the  expense  to  the  carrier 
(either  the  Alabama  Midland  or  the  Georgia 
Central)  at  both  terminals. 

The  evidence  does  not  show  what  the  ex- 
pense at  Troy  is,  but  the  relatively  dispropor- 
tionate charge  for  the  haul  and  expense  from 
Troy  to  Montgomery  as  shown  above  cast  the 
burden  on  the  carrier  of  justifying  it,  and 
hence  of  showing  what  the  expense  is.  It  is  a 
matter  lying  peculiarly  within  the  knowledge 
of  the  carrier.  In  the  case  of  McMorran  v. 
Grand  Trunk  R.  Co.  of  Canada,  supra,  it  is 
said:  “The  evidence  does  not  show  with  any 

precision  what  these  several  expenses  [termi- 
nal among  others]  are.  . . . The  defend- 

ants assume  in  their  brief  that  the  burden  of 
showing  these  expenses  was  upon  the  petition- 
er; but  this  assumption  is  altogether  errone- 
ous. It  would  impose  on  persons  conceiving 
themselves  aggrieved  by  carriers  a difficult 
and  onerous  rule  of  evidence.  It  would  be 
impossible  for  the  petitioners  to  show  such 
facts  otherwise  than  by  the  defendants’  agents, 
and  it  was  clearly  the  province  of  the  defend- 
ants to  make  them  appear.  No  presumption 
arises  that  a rate  is  reasonable  from  the  mere 
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fact  that  it  has  been  put  in  effect;  and  when  it 
is  prima  facie  disproportionate  or  relatively 
unequal,  the  onus  is  on  the  carrier  to  justify  its 
charges  when  challenged  on  these  grounds. 
The  knowledge  of  the  justifying  circumstan- 
ces and  conditions  relied  on  is  peculiarly  in 
possession  of  the  carrier.” 

On  the  hauls  from  Montgomery  to  New 
Orleans,  from  Montgomery  to  Savannah,  from 
Troy  to  Savannah  and  from  Columbus  to  New 
Orleans,  there  are  the  expenses  of  both  ter- 
minals as  well  as  the  haul  from  Troy  to  New 
Orleans.  It  cannot  be  assumed  that  on  a haul 
from  Troy  to  New  Orleans  the  initial  expenses 
at  Troy  are  greater  than  at  Montgomery  on 
haul  from  that  point  to  New  Orleans  or  to 
Savannah,  or  at  Columbus  on  haul  from  that 
point  to  New  Orleans,  or  at  Troy  itself  on  a 
haul  in  the  opposite  direction  to  Savannah. 
No  reason  has  been  shown,  and  we  can  con- 
ceive of  none,  why  a higher  proportionate  rate 
should  be  charged  on  cotton  from  Troy  to 
New  Orleans  than  from  Montgomery,  or  from 
these  other  points  on  the  several  hauls  men- 
tioned. The  disproportion,  as  we  have  seen, 
is  attributable  to  the  charge,  as  a part  of  the 
through  rate  to  New  Orleans,  of  the  local 
from  Troy  to  Montgomery,  and  the  truth 
appears  to  be  that  this  exaction  of  the  local 
rate  is  an  incident  and  in  pursuance  of  what  is 
termed  the  “trade  center,”  or  “basing,”  or 
“ distributing  point”  system,  which  the  Com- 
mission has  more  than  once  condemned  as  un- 
just discrimination  and  in  violation  of  law, 
and  which  we  will  be  called  on  to  refer  to 
more  at  length  in  connection  with  the  class 
rates  from  Louisville,  Cincinnati  and  St.  Louis 
to  Montgomery,  Columbus  and  Troy,  here- 
after to  be  considered. 

A rate  from  Troy  to  New  Orleans  based  on 
the  present  mileage  rate  from  Montgomery  to 
that  city  would  amount  to  52.21  cts.  As  a 
general  rule,  however,  while  the  aggregate 
through  rate  steadily  increases  as  the  distance 
increases,  the  rate  per  ton  or  hundred  weight 
per  mile  decreases.  Under  this  rule,  the  dis- 
tance from  Troy  being  52  miles  greater  than 
from  Montgomery,  the  rate  per  hundred  pounds 
per  mile  from  Troy,  in  the  absence  of  excep- 
tional conditions,  should  be  slightly  less  than 
that  from  Montgomery.  In  view  of  this  rule, 
and  of  the  rate  of  50  cts.  from  Columbus,  a 
longer  distance  point  by  42  miles  than  Troy, 
our  conclusion  is  that  the  through  rate  on  cot- 
ton from  Troy  via  Montgomery  to  New  Or- 
leans should  not  exceed  50  cts.  per  hundred 
pounds. 

The  class  rates  in  cents  per  hundred  pounds 
(except  Class  F,  which  is  per  bbl.)  to  Troy, 
Montgomery  and  Columbus  from  Louisville, 
Cincinnati  and  St.  Louis,  are  given  in  the  fol- 
lowing table: 
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Classes. 

1 

2 

3 

4 

5 

6 

A( 

B 

C 

D 

EH 

F 

From 

Louisville, 

Ky. 

To  Troy,  Ala. 

140 

130 

113 

95 

754 

62 

45 

50 

37 

32 

69 

59 

5 

© 

0. 

66 

Montgomery, 

Ala. 

98 

92 

78 

63 

52 

41 

1 

28  31 

24 

20 

48  33 

10 

Columbus, 

Ga. 

107 

92 

81 

68 

56 

46 

1 

28  36 

29 

25 

1 

50.55 

50 

From 

Cincinnati, 0., 
To  Troy,  Ala. 
Montgomery, 

150 

140 

123 

103 

821 

68 

49 

52 

39 

34 

73  63 

70 

108 

102 

88 

71 

59 

47  32 

33 

26 

22 

52  37 

44 

Columbus, 

Ga. 

117 

102 

91 

76 

63 

52 

32 

38 

31 

27 

54 

59 

54 

From 

St.  Louis, Mo., 
To  Troy,  Ala. 

168 

153 

133 

109 

87  i 

72 

52 

58 

44 

37 

77 

69 

80 

Montgomery, 

Ala. 

126 

115 

98 

77 

64 

5135 

39 

31 

25 

56 

43  54 

Columbus, 

Ga.  135 

115 

101 

82 

68 

1 

56  35 

44 

36 

30 

58 

65!  64 

The  local  class  rates  in  cents  per  hundred 
pounds  (except  Class  F,  which  is  per  bbl.) 
from  Montgomery  and  Columbus,  respectively, 
to  Troy,  are  as  follows: 


Classes. 

1 

2 

3 

4 

5 

6 

A 

B 

C 

D 

E 

H 

pEw. 

From 

Montgomery 
to  Troy. 

49 

46 

40 

33 

27 

21 

19 

21 

16 

15 

27 

33 

32 

From 
Columbus 
to  Troy. 

58 

55 

48 

39 

31 

24 

1 

22 

24 

1 

19 

17 

31 

39 

38 

It  was  testified  at  the  hearing  by  Mr.  Ba- 
shinsky,  a witness  for  the  complainant,  that  on 
goods  shipped  on  through  bills  of  lading  from 
Louisville  and  the  west  to  Troy,  the  Troy  mer- 
chant is  charged  the  full  local  rate  from  Mont- 
gomery to  Troy,  and  the  counsel  for  the 
Alabama  Midland  states  in  his  brief,  that  “ the 
through  rate  from  Troy  to  any  western  market 
is  made  up  by  adding  the  local  rate  from  Troy 
to  Montgomery  to  the  through  rate  from  Mont- 
gomery  to  the  west.”  From  a comparison  of 
the  above  local  rates  with  the  difference  be- 
tween the  rates  from  Louisville  and  the  other 
cities  named  to  Montgomery  and  Troy,  re- 
spectively, it  will  be  found  that  this  is  true 
only  as  to  rates  on  goods  of  Class  6.  The  dif- 
ference between  the  Class  6 rate  to  Montgomery 
and  that  to  Troy  from  all  these  points  is  21 
cts.,  which  is  the  local  rate  on  that  class 
from  Montgomery  to  Troy.  On  the  other 
classes  the  local  rate  from  Montgomery  to 
Troy  exceeds  the  proportion  of  the  through 
rate  between  those  points  as  follows: 


Classes. 

1 

2 

3 

4 

5 

6 

A 

B 

C 

D 

E 

H 

F 

Excess  of  local  rate 

over  through. 

7 

8 

5 

1 

31 

2 

2 

3 

3 

6 

7 

6 
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The  distance  from  Louisville  to  Montgomery 
over  the  Louisville  & Nashviile  road  is  490 
miles  and  from  Montgomery  to  Troy  over  the 
Alabama  Midland,  52  miles.  The  following 
table  shows  the  mileage  rate  on  the  different 
classes  in  mills  per  hundred  pounds  yielded  by 
the  through  rate  from  Louisville  to  Mont- 
gomery and  by  the  additional  charge  on 
through  shipments  from  Louisville  to  Troy 
for  the  haul  from  Montgomery  to  Troy: 


Classes. 

1 

2 

3 

4 

5 

6 

A 

B 

C 

D 

E 

H 

F 

Louisville 

to 

Montgom- 

ery. 

2 

1.8 

1.6 

1.3 

1.06 

'.83 

.57 

.63 

.49 

.40 

.98 

.67 

.40 

Montgom- 
ery to 
Troy. 

8 

7.1 

6.7 

5.9 

3.8 

4 

2.6 

3.6 

2.5 

2.3 

4 

5 

,5 

The  testimony  is  that  the  Troy  merchant 
gets  the  most  of  his  heavy  goods  from  the  west. 
The  class  6 (on  which  the  through  rate  from 
Louisville,  St.  Louis  & Cincinnati  to  Troy  is 
made  by  the  addition  of  the  local  from  Mont- 
gomery to  Troy)  embraces  sugar,  coffee,  flour, 
buckwheat,  animal  food,  cement,  axle  and  car 
grease,  green  hides,  iron  architecture,  agri- 
cultural implements,  nails,  spikes,  and  many 
other  heavy  as  well  as  light  articles  in  constant 
demand,  too  numerous  to  be  set  forth  here. 
Classes  4 and  B on  which  the  difference  between 
the  local  rate  and  proportion  of  through  rate 
from  Montgomery  to  Troy  as  shown  above  is 
only  1 and  2 cents, are  applied, the  former, among 
numerous  other  articles,  to  machinery  of  all 
kinds,  agricultural  implements,  earthenware, 
mouldings,  engines,  castings,  axes,  cotton  seed 
oil  mills,  dry  hides,  window  glass,  ale,  beer, 
porter,  canned  beef  and  pork,  canned  fruit  and 
potatoes:  and  the  latter,  among  many  other 
articles,  to  salted  beef,  pork  and  bacon.  It 
seems  probable,  that  the  statement  above  re 
ferred  to,  made  by  the  witness  and  counsel, 
that  the  through  rate  from  Louisville  and  the 
west  via  Montgomery  to  Troy  is  made  up  of 
the  rate  to  Montgomery  plus  the  local  on  to 
Troy,  is  substantially  true  as  to  the  goods  con- 
stituting the  bulk  of  the  traffic  from  those 
points  to  Troy.  When  the  niileage  rate  from 
Louisville  (which  point  is  taken  as  an  illustra- 
tion) to  Montgomery,  is  compared  with  that 
from  Montgomery  on  to  Troy,  it  seems  clear 
that  the  rate  to  Troy  on  all  the  classes  is  made 
from  Montgomery  as  a “basing  point.”  This 
comparison,  it  will  appear  from  the  table  given 
above,  shows  that  the  proportion  of  the  rate 
from  Montgomery  to  Troy  is  from  four  to 
seven  times  as  large  per  mile  as  that  from 
Louisville  to  Montgomery. 

The  following  table  shows  the  sum  of  the 
rates  on  class  goods  from  Louisville  to  Mont- 
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gomery  and  Troy,  respectively,  plus  the  rates 
from  those  points  on  re-shipment  to  Brun- 
didge,  Ozark,  and  Dothan: 


FROM  LOUISVILLE,  KY. 

(In  cents  per  100  lbs.except  Class  F, which  is  per  bbl.) 


Classes. 


To 

Brundidge, 
Ala.  Re- 
shipped from 
Montgomery, 
Ala. 

To 

Brundidge, 
Ala.  Re- 
shipped from 
Troy,  Ala. 


To 

Ozark,  Ala. 
Re-shipped 
from 

Montgomery. 

To 

Ozark,  Ala. 
Re-shipped 
from 

Troy,  Ala. 


To 

Dothan,  Ala. 
Re-shipped 
from 

Montgomery, 

To 

Dothan,  Ala. 
Re-shipped 
from 

Troy,  (Ala. 


146 


156 


176 


162 


188 


136 


154 


144 


1614 


117 


135 


122 


143 


115 


103 


122 


147 


174 


125 


106 


152  130 


I I I I 


81 


934 


84 


954 


65 


1044 


52 


76  59 


67 


54 


71 


57 


52 


62 


54 


38 


46 


40 


33 


40 


35 


43 


35 


83 


87 


93 


84 


72 


90 


72 


94 


Brundidge,  Ozark  and  Dothan  are  towns 
and  stations  on  the  Alabama  Midland  Railway, 
all  east  of  Troy  and  shipments  to  them  over 
that  road  from  Montgomery  pass  through 
Troy.  Brundidge  is  17  miles  from  Troy  and 
69  from  Montgomery;  Ozark,  40  miles  from 
Troy  and  92  from  Montgomery;  and  Dothan, 
68  miles  from  Troy  and  120  from  Montgomery. 

The  sum  of  the  rates  from  Louisville  to 
Columbus  and  Troy,  respectively,  plus  the 
rates  on  re-shipments  from  those  cities  to 
Brantley,  in  cents  per  100  lbs.,  except  Class  F, 
which  is  per  bbl.,  are  as  follows: 


FROM  LOUISVILLE. 


Classes. 

To  Brantley,  Ala., 
re-shipped  from 
Columbus. 

To  Brantley,  Ala., 
re-shipped  from 
Troy. 

1 

1.73 

1.76 

2 

1.53 

1.64 

3 

1.32 

1.43 

4 

1.10 

1.19 

5 

90 

954 

6 

73 

78 

A 

52 

60 

B 

63 

66 

C 

50 

50 

D 

44 

44 

E 

84 

89 

F (per 

bbl.)  92 

92 

Brantley  is  on  the  Georgia  Central  road  26 
miles  south  of  Troy  and  111  miles  from  Co- 
lumbus, and  goods  shipped  from  Columbus  to 
Brantley  over  that  road  pass  through  Troy.  A 
like  disparity  in  rates  on  re-shipments  prevails 
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as  to  points  west  of  Troy  on  the  Alabama  Mid- 
land and  north  of  Troy  on  the  Georgia  Central, 
the  distances  of  which  from  Troy  are  much 
less  than  from  either  Montgomery  or  Colum- 
bus; and  the  situation  in  this  respect  is  the 
same,  when  the  shipments  originate  at  Cincin- 
nati, and  other  Ohio  river  points,  and  at  St. 
Louis,  as  when  they  come  from  Louisville. 

The  fact  that  the  sum  of  the  rates  from  points 
of  origin  to  points  of  destination,  as  shown  in 
the  above  tables,  on  re-shipments  from  Mont- 
gomery, Columbus  and  Troy,  are  greater  in 
cases  of  such  re-shipments  from  Troy  than 
from  Montgomery  and  Columbus,  is  attributed 
by  the  complainant  to  alleged  relatively  unjust 
through  rates  to  Troy  as  compared  with  those 
to  Montgomery  and  Columbus.  There  is  no 
allegation  and  no  proof  that  the  rates  to  Mont- 
gomery and  Columbus  are  unreasonable  in 
themselves.  The  through  rate  to  Troy  is, 
therefore,  the  object  of  attack. 

The  differences  in  rates  as  against  Troy,  i*t 
will  be  noted,  are  much  smaller  on  re-ship- 
ments from  Columbus  than  on  re-shipments 
from  Montgomery,  and  the  local  rates  from 
Columbus  to  Troy  are  much  greater  than  the 
difference  between  the  through  rates  to  Co- 
lumbus and  those  to  Troy.  It  is  not  shown 
that  there  are  through  rates  from  Louisville, 
St.  Louis  and  Ohio  river  points  via  Columbus 
to  Troy  based  on  the  Columbus  rate , and  the 
natural  course  of  the  traffic  from  those  pointk 
to  Troy  appears  to  be  via  Montgomery.  As 
before  stated,  the  through  rates  to  Troy  are 
based  on  the  Montgomery  rates  and  in  making 
them  Montgomery  is  treated  as  a “trade  center” 
01  “basing”  point  and  Troy  as  a local.  This 
is  conceded  on  the  part  of  the  defendants. 
The  vice  in  the  through  rate  to  Troy,  if  any, 
arises  from  this  fact  and  from  the  consequently 
greatly  disproportionate  charge  for  the  haul 
from  Montgomery  to  Troy,  when  compared 
with  that  from  Louisville  and  the  west  to 
Montgomery. 

The  “trade  center”  or  “basing  point”  sys- 
tem has  been  in  many  cases  pronounced  un- 
lawful by  this  Commission.  Re  Louisville  & 
N.  R.  Co.  1 Inters.  Com.  Rep.  289,  290,  1 I. 
C.  C.  Rep.  84,  85;  Martin  v.  Chicago,  B.  & Q. 
R.  Co.  2 Inters.  Com.  Rep.  38-40,  2 I.  C.  C. 
Rep.  44-47;  Harwells.  Columbus  & W.  R.  Co. 
1 Inters.  Com.  Rep.  631,  1 I.  C.  C.  Rep.  236. 
In  the  Louisville  & Nashville  case,  it  is  said  in 
this  connection,  that  the  Act  to  Regulate  Com- 
merce “aims  at  equality  of  right  and  privilege, 
not  less  between  towns  than  between  individ- 
uals, and  will  no  more  sanction  preferential 
rates  for  the  purpose  of  perpetuating  distinc- 
tions than  of  creating  them;”  and  in  the  Mar- 
tin case,  the  statute  is  declared  to  be  one  “en- 
acted in  the  interest  of  equality  as  between 
large  and  small  interests,”  under  which  “there 
can  be  no  unjust  discrimination  in  giving  to 
4 Inter  S. 
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large  and  small  towns  relatively  equal  rates.”’ 
It  is  further  said  in  the  latter  case,  that  “a 
fatal  difficulty  with  the  theory  that  a trade 
center  as  such  is  entitled  to  specially  favorable 
rates  is  found  in  the  fact,  that  it  is  in  conflict 
with  the  spirit  and  purpose  of  the  Act  to  Regu- 
late Commerce — one  of  the  reasons  for  the 
passage  of  which  was,  that  by  means  of  re- 
bates and  other  contrivances,  large  towns  and 
heavy  dealers  secured  advantages  which  gave 
them  a practical  monopoly  of  markets  and 
shut  out  the  small  towns  and  small  dealers.’* 
In  a recent  decision  by  the  Supreme  Court  of 
the  United  States  in  a case  brought  up  from 
the  U.  S.  Circuit  Court,  for  the  District  of 
Colorado  ( Union  Pac.  R.  Co.v.  Ooodridge,  149 
U.  S.  680,  37  L.  ed.  896)  Mr.  Justice  Brown,  in 
speaking  of  the  purpose  of  the  Colorado  act 
under  consideration  as  being  the  same  as  to- 
intrastate  commerce  as  that  of  the  Act  to  Regu- 
late Commerce  as  to  interstate  commerce,  says 
very  forcibly,  that  it  was  designed  “to  cut  up 
by  the  roots  the  entire  system  of  rebates  and 
discriminations  in  favor  of  'particular  localities, 
special  enterprises,  or  favored  corporations,”" 
and  pertinently  refers  to  the  fact,  that  carriers, 
being  dependent  upon  the  will  of  the  people 
for  their  corporate  existence,  are  “bound  to* 
deal  fairly  with  the  public,  to  extend  them  rea- 
sonable facilities  for  the  transportation  of  their 
persons  and  property,  and  to  put  all  their  pat- 
rons upon  an  absolute  equality.'’'  Citing  Sco- 
field v.  Lake  Shore  & M.  S.  R.  Co.  43  Ohio  St. 
571;  Sandford  v.  Catawissa,  W.  & E.  R.  Co.  24 
Pa.  378;  Messenger  v.  Pennsylvania  R.  Co.  36 
N.  J.  L.  407;  McDuffee  v.  Portland  & R.  R. 
Co.  52  N.  H.  430.  The  fact,  therefore,  insist- 
ed upon  by  counsel  for  the  roads  as  a matter  of 
defense,  that  Montgomery  is  a much  larger  city 
with  more  extensive  business  interests  than 
Troy,  and  is  and  has  been  treated  by  the  roads, 
in  making  rates  to  Troy  and  other  surround- 
ing towns  as  a “trade  center”  or  “basing 
point,”  is  no  justification  for  discriminations 
in  those  rates  in  favor  of  Montgomery. 

Water  and  rail  competition  at  Montgomery 
are  also  set  up  as  justifying  the  disproportion 
in  the  rates  in  question  as  between  Troy  and 
Montgomery.  Here,  as  we  have  shown  in  con- 
nection with  the  violations  of  the  long  and 
short  haul  rule  of  the  statute,  these  defenses 
are  not  sustained  by  the  proof.  Water  compe- 
tition via  the  Alabama  river,  in  order  to  con 
trol  rates  from  St.  Louis  and  Louisville,  Cin- 
cinnati and  other  Ohio  river  points,  on  traffic 
from  those  cities  stopping  at  Montgomery, 
must,  it  is  obvious,  grow  out  of  transportation 
of  such  traffic  via  Mobile  up  the  river  to  Mont- 
gomery. The  carriage  of  goods  by  river  from 
or  via  Montgomery  to  Mobile  would  be  limited 
in  its  effect  to  rates  to  the  latter  city.  Water 
transportation  may  be  possible  from  localities 
on  the  Ohio  and  Mississippi  rivers  via  those 
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rivers  to  the  Gulf  at  New  Orleans,  on  the  Gulf 
to  the  Alabama  river  at  Mobile  and  up  that 
river  to  Montgomery,  and  the  Mobile  & Ohio 
Railroad  carries  freight  from  St.  Louis  to 
Mobile,  which  might  be  transported  thence  up 
the  Alabama  river  to  Montgomery.  No  compe- 
tition by  either  of  these  routes  is  shown  in  this 
case  on  traffic  from  St.  Louis  or  Ohio  river 
points  to  Montgomery,  and  it  does  not  seem 
probable  that  such  competition  of  controlling 
force  is  likely  to  arise.  That  it  does  not  now 
exist  would  appear  to  be  indicated  by  the  lower 
rates  from  St.  Louis,  Cincinnati  and  Louisville 
to  Mobile  than  to  Montgomery  at  present  pre- 
vailing as  shown  in  the  following  table: 


furnished  by  proof  of  cost  of  service  or  other 
matters  proper  to  be  considered  in  determining 
what  rates  are  just  and  reasonable  from  the 
standpoint  both  of  the  carrier  and  shipper.  If 
there  is  an  expense  incident  to  the  continua- 
tion of  the  through  haul  to  Troy,  which  calls 
for  and  justifies  exceptional  rates,  the  burden, 
as  we  have  seen,  is  upon  the  carrier  to  show  it. 
The  roads,  however,  do  not  claim  that  there  is 
anything  in  the  nature  of  the  service  of  trans- 
portation to  Troy  which  justifies  the  dispro- 
portionate rates  charged  to  that  city,  but  base 
their  defense  of  those  rates  on  another  and  dis- 
tinct ground  (which  we  hold  not  to  be  estab- 
lished) namely,  dissimilarity  of  circumstances 


Distances. 

Classes. 

1 

! 

2 

3 

4 

5 

6 

A 

B 

C 

D 

E 

H 

F 

644  miles  via  M.  & 0 — 
805  miles  via  L.  & N 

From  St.  Louis  to  Mobile 

90 

75 

65 

50 

40 

35 

25 

25 

25 

20 

28 

25 

45 

625  miles  via  L.  & N 

From  St.  Louis  to  Mont- 
gomery  

126 

115 

98 

77 

64 

51 

35 

39 

31 

25 

56 

43 

54 

669  miles  via  L.  & N 

From  Louisville  to  Mobile 

90 

75 

65 

50 

40 

35 

25 

25 

25 

20 

28 

25 

45 

490  miles  via  L.  & N 

From  Louisville  to  Mont- 
gomery 

98 

92 

78 

63 

52 

41 

28 

31 

24 

20 

48  , 

33 

40 

779  miles  via  L.  & N 

From  Cincinnati  to  Mobile 

98 

83 

73 

54 

44 

39 

28 

27 

27 

22 

31 

28 

49 

600  miles  via  L.  & N 

From  Cincinnati  to  Mont- 
gomery  

108 

102 

88 

71 

59 

47 

32 

33 

26 

22 

52 

37 

44 

Note.— The  above  rates  are  in  cents  per  100  lbs., 

Although  over  the  lines  of  the  Louisville  & 
Nashville  Company  the  distances  from  all 
three  of  the  above  cities  to  Mobile  is  180  miles 
greater  than  to  Montgomery,  and  the  haul  to 
Mobile  is  through  Montgomery,  the  rates 
to  the  latter  are  materially  higher  than  to 
the  former.  The  higher  rates  to  Montgomery 
than  to  Mobile  shown  in  the  above  table  seem 
inconsistent  with  the  claim  that  the  rates  to 
Montgomery  are  controlled  by  water  competi- 
tion via  Mobile  up  the  Alabama  river  to 
Montgomery. 

What  we  have  said  in  reference  to  the 
through  rate  on  shipments  of  cotton  from  Troy 
to  New  Orleans,  as  to  the  charge  of  a local  as 
part  of  a through  rate  and  as  to  the  burden  of 
proof  where  rates  are  shown  to  be  dispropor 
donate  and  preferential,  is  applicable  in  con- 
nection with  the  rates  now  under  investigation. 

Our  conclusion  on  this  branch  of  the  case,  is, 
that  the  through  class  rates  from  Louisville, 
St.  Louis,  Cincinnati  and  the  west  to  Troy  are 
relatively  unjust  to  that  city,  when  compared 
with  those  to  Montgomery,  and  that  this  in- 
justice arises  from  the  practice  of  basing  the 
Troy  rates  on  the  rates  to  Montgomery  as  a 
“ trade  center.” 

The  question  remains  to  be  determined, 
what  the  rates  to  Troy  shall  be.  In  arriving 
at  a conclusion  on  this  point,  no  light  is 
4 Inter  S. 


except  Class  F,  which  is  per  bbl. 

and  conditions  resulting  from  water  and  rail 
competition  at  Montgomery.  In  the  absence 
of  proof  of  exceptional  conditions,  the  trans- 
portation from  Montgomery  to  Troy,  includ- 
ing terminal  expenses,  will  be  presumed  to  be 
not  more  costly  to  the  carrier  than  for  like 
distances  in  the  same  or  like  territory.  On  ex- 
amination we  find,  that  the  class  rates  from 
Louisville,  Cincinnati  and  St.  Louis  and  Ohio 
river  points  generally,  are  the  same  to  Colum- 
bus, Eufaula  and  Opelika.  The  distances 
from  Louisville  and  St.  Louis  to  Columbus  by 
the  shortest  available  route  (that  via  Birming- 
ham and  Opelika  over  the  Columbus  & West- 
ern road)  are  nine  miles  greater  and  by  the 
routes  via  Montgomery  are  about  42  miles 
greater  than  to  Troy.  The  distance  from  Cin- 
cinnati to  Columbus  by  the  shortest  route 
appears  to  be  about  14  miles  less  than  to  Troy. 
The  distances  to  Eufaula  are  greater  than  to 
Troy,  and  to  Opelika,  they  are  somewhat  less. 
The  distances  from  the  cities  named  to  Colum- 
bus and  Eufaula  being  on  the  average  greater 
than  to  Troy  and  other  things  being  equal,  the 
rate  to  Troy  should,  if  anything,  be  slightly 
less  than  to  those  cities.  No  substantial  dis- 
similarity of  circumstances  and  conditions 
justifying  a higher  rate  to  Troy,  has  been 
attempted  to  be  shown.  The  class  rates  in 
cents  per  hundred  pounds  (except  Class  F, 
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which  is  per  bbl.)  to  Columbus,  Eufaula  and 
Opelika,  and  to  Troy,  from  Louisville,  and  the 
excess  of  the  Troy  rates  over  those  to  Colum- 
bus, Eufaula  and  Opelika  are  given  in  the  fol- 
lowing table: 


Classes. 

1 

2 

3 

4 

5 

6 

A 

B 

C 

D 

E 

H 

F 

From 

§ 

Louisville 

to 

o' 

Columbus, 

O' 

Eufaula  & 

w 

Opelika. 

107 

92 

81 

68 

56 

46 

28 

36 

29 

25 

50 

55 

1 

50 

From 

Louisville 

to 

Troy 

140 

130 

113 

95 

1 

62 

45 

50 

37 

1 

32 

69 

59 

66 

Excess  of 

1 

Troy  rates 

33 

38 

32  27  19}4 

i 1 

16 

1714 

8 

7 

19 

4 

16 

The  excess  of  the  Troy  rate  is  the  same  un- 
der the  rates  from  Cincinnati  and  St.  Louis. 

The  above  rates  to  Columbus,  Eufaula  and 
Opelika,  if  applied  to  Troy,  yield  the  follow- 
ing rates  in  cents  per  ton  per  mile  on  the  dif- 
ferent clauses: 


Columbus  and  Eufaula  are  located  in  or  are 
contiguous  to  the  territory  in  which  Troy  is  sit- 
uated, and  the  former,  at  least,  is  in  active 
competition  with  Troy  for  business  in  the 
country  immediately  around  Troy.  We  are 
of  the  opinion  that  the  class  rates  to  Troy  from 
Louisville,  Cincinnati  and  St.  Louis  should  be 
as  least  as  low  as  those  above  given  to  Colum- 
bus and  Eufaula. 

It  is  claimed  on  the  part  of  the  roads,  that 
the  establishment  of  lower  rates  to  Troy  will 
disarrange  and  call  for  a re-adjustment  of  the 
rates  to  the  localities  around  Troy  in  order  to 
prevent  unjust  discrimination  in  favor  of  Troy 
and  against  such  localities.  It  appears  from 
the  tariffs  on  file  with  the  Commission,  that 
the  through  rates  to  these  points  around  Troy 
are  made  on  the  basis  of  the  rates  to  Montgom- 
ery plus  the  local  rates  from  Montgomery  on — 
in  other  words,  that  Montgomery  is  given  the 
undue  advantage  of  a “trade  center”  as  against 
these  points.  This  being  the  case,  these  rates 
now  call  for  re-adjustment  with  a view  of  rem- 
edying the  unjust  discrimination  thus  appear- 
ing. The  adjustment  of  the  rates  to  these 
points  so  as  to  make  them  conform  to  the  re- 
duced rates  which  we  have  ordered  for  Troy, 


Classes. 

1 

2 

3 

4 

5 

6 

A 

B 

C 

D 

E 

H 

F 

Rate  per  ton  per  mile 

3.94 

3.39 

2.99 

2.50 

2.06 

1.69 

1.03 

1.32 

1.07 

.92 

1.84 

2.03 

.92 

These  mileage  rates  average  on  all  the 
classes  1.97  cents,  and  are  somewhat  greater 
than  are  realized  on  the  application  of  the 
same  through  rates  to  the  hauls  to  Columbus 
and  Eufaula.  The  above  average  of  1.97 
cents  and  the  above  mileage  rates  on  8 out  of 
the  13  classes  are  greater  than  the  average  re- 
ceipts per  ton  per  mile  and  estimated  cost  of 
carrying  a ton  a mile  for  the  years  ending 
June  30,  1891  and  1892,  as  reported  by  the 
Louisville  & Nashville  R.  Co.,  the  Alabama 
Midland  and  Georgia  Central,  and  which  are 
given  in  the  following  table: 


1891. 

1892. 

Name  of 

Average 

Estimat- 

Average 

Estimat- 

Road. 

receipts. 

ed  cost. 

receipts. 

ed  cost. 

Louisville  & 

cts. 

cts. 

cts. 

cts. 

Nashville  R. 

Co. 

.968 

.614 

.948 

.621 

Alabama 

Midland  Ry. 

1.745 

.990 

1.356 

1.400 

Central  R.R. 

of  Georgia. 

1.529 

1.012 

* 

* 

^Report  for  four  months  by  the  receiver  of  the 
Richmond  & Danville  Railroad  does  not  give  these 
items. 

4 Inter  S. 


will  tend  to  bring  them  in  line  with  the  law 
and  do  away  with  the  unjust  discrimination  in 
favor  of  Montgomery  already  existing  under 
them.  It  certainly  cannot  be  held  to  be  a valid 
objection  to  the  correction  of  unlawful  rates 
to  one  locality,  that  it  involves  a like  correction 
as  to  other  localities.  Unjust  discrimination 
as  between  localities  or  individuals  cannot  be 
essential  to  the  business  prosperity  of  the  roads; 
on  the  contrary,  we  believe  that  in  the  end,  if 
not  immediately,  their  financial  welfare  would 
be  promoted  by  the  application  in  the  matter 
of  rate  making  of  the  principle  of  absolute  fair- 
ness as  between  all  interests,  large  and  small, 
enjoined  by  the  statute.  Rates  should  in  the 
first  instance  be  fixed  upon  a fairly  remunera- 
tive basis  and  then  so  applied  as  to  result  in  no 
undue  advantage  or  disadvantage  to  any  inter- 
est. It  will  devolve  upon  the  roads  to  make 
whatever  changes  in  rates  to  surrounding  towns 
may  be  incidental  to,  and  a necessary  conse- 
quence of,  compliance  in  good  faith  with  our 
order  in  reference  to  the  rates  to  Troy. 

In  pursuance  of  the  conclusions  arrived  at 
in  this  case,  it  is  ordered,  that  the  roads  partic- 
ipating in  the  traffic  involved  cease  and  desist, 
(1),  from  charging  and  collecting  on  class  goods 
shipped  from  Louisville,  St.  Louis  and  Cincin- 
nati to  Troy  a higher  rate  than  is  now  charged 
and  collected  on  such  shipments  to  Columbus 
and  Eufaula;  (2),  from  charging  and  collecting 
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on  cotton  shipped  from  Troy  via  Montgomery 
to  New  Orleans  a higher  through  rate  than  50 
cts.  per  hundred  pounds;  (3),  from  charging  and 
collecting  on  shipments  of  cotton  from  Troy 
for  export  via  the  Atlantic  seaports,  Bruns- 
wick, Savannah,  Charleston,  West  Point  and 
Norfolk,  a higher  rate  to  those  ports  than  is 
charged  and  collected  on  such  shipments  from 
Montgomery;  (4),  from  charging  and  collect- 
ing on  cotton  shipped  from  Troy  to  Brunswick, 
Savannah  and  Charleston,  a higher  rate  than 


is  charged  and  collected  on  such  shipments 
from  Montgomery  through  Troy  to  those  ports; 
(5),  from  charging  and  collecting  on  class 
goods,  shipped  from  New  York,  Baltimore 
and  the  northeast,  to  Troy,  a higher  rate  than 
is  charged  and  collected  on  such  shipments 
to  Montgomery;  and  (6),  from  charging  and 
collecting  on  phosphate  rock  shipped  from  the 
South  Carolina  and  Florida  fields  to  Troy  a 
higher  rate  than  is  charged  and  collected  on 
such  shipments  through  Troy  to  Montgomery. 


PHELPS  & COMPANY 
v. 

THE  TEXAS  & PACIFIC  RAILWAY  COMPANY. 


1.  The  rates  which  carriers  are  required  by 
the  sixth  section  of  the  statute  to  publish, 
file,  and  adhere  to  without  deviation  cover 
not  merely  the  carriage,  but  services  rendered 
in  receiving  and  delivering  property  as  well. 

2.  The  lien  of  carriers  upon  freight  for 
charges  earned  is  satisfied  by  the  payment  of 
rates  for  their  services  which  they  are  law- 
fully entitled  to  demand,  and  a guaranty  ex- 
ecuted to  a carrier  by  consignees  or  third 
parties,  which  might  be  construed  to  enable 
the  carrier,  in  consideration  of  freight  deliv- 
ery before  settlement  of  transportation 
charges,  to  exact  for  services  rendered  in 
moving  and  delivering  the  freight  whatever 
it  chooses  to  demand,  cannot  be  used  by  the 
carrier  to  force  payment  of  charges  in  ex- 
cess of  those  it  would  be  entitled  to  collect 
or  receive  if  previous  freight  delivery  had 
not  been  made. 

3.  The  Interstate  Commerce  Act  does  not  rec- 
ognize indefinite  or  uncertain  transportation 
charges,  the  idea  of  unequal  compensation 
for  like  service,  or  discrimination  in  the 
treatment  of  persons  similarly  situated,  is 


repugnant  to  every  requirement  of  that  law, 
and  a party  to  an  interstate  shipment  cannot 
be  excluded  by  the  carrier  from  privileges 
afforded  to  other  patrons  in  the  same  locali- 
ty because  of  his  refusal  to  pay  excessive 
freight  charges,  even  though  an  agreement 
to  subsequently  refund  the  excess  should  ac- 
company the  demand. 

L When  actual  weights  of  cotton  shipments 
cannot  be  ascertained  without  great  incon- 
venience to  the  shipper  or  carrier,  and  when 
transportation  charges  are  promptly  adjust- 
ed by  the  carrier  upon  the  basis  of  actual 
weights  furnished  by  the  consignee,  a prac- 
tice of  billing  the  cotton  at  a proper  estimat- 
ed weight  per  bale  should  not  be  deemed  un- 
lawful. 

>.  The  retention  of  an  overcharge  has  all  the 
effect  of  extortion  and  unjust  discrimination 
against  the  person  from  whom  its  payment 
has  been  required,  and  when  the  refund  of 
an  excessive  charge  has  been  unnecessarily 
delayed  for  a considerable  period  the  officials 
responsible  therefor  become  fairly  chargea- 
ble with  willful  intention  to  violate  the  law. 


Complaint  filed  March  2 , 1892. — An  steer  filed  April  13,  1892. — Amendment  to  complaint  filed 
April  22,  1892. — Amended  answer  -filed  June  1892. — Heard  at  New  Orleans,  La.,  March 

13,  1893. — Brief  for  Defendant  Hied  August  18,  1893. — Decided  October  16,  1893.  < 


UNJUST  discrimination  in  delivery  of  cotton.  Tariff  rates.  Carrier’s  lien.  Over- 
charges. See  complaint,  ante,  44;  answer,  ante,  104. 


Mr.  Ashton  Phelps,  for  complainants. 

Messrs.  John  S.  Blair,  T.  J.  Freeman  and  Rowe  & Prentiss,  for  defendant. 


REPORT  AND  OPINION  OF  THE  COMMISSION. 


Knapp,  Commissioner: 

The  principal  grievance  alleged  in  the  com- 
plaint is  that  unjust  discrimination  arises  from 
the  refusal  of  defendant  to  deliver  uncom- 
pressed cotton  consigned  to  complainants  at 
New  Orleans  upon  the  same  terms  as  it  deliv- 
ers such  cotton  for  other  consignees  in  that 
4 Inter  S. 


city;  in  other  words,  that  the  defendant  de- 
livers uncompressed  cotton  to  compress  com- 
panies, except  the  Alabama  & Factors’  Press 
Company,  without  requiring  the  payment  of 
freight  charges  before  delivery,  such  compress 
companies  having  previously,  by  a guaranty 
in  writing,  made  themselves  responsible  for 
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freight  charges  in  case  payment  thereof  should 
be  refused  by  the  consignees,  while  the  de- 
fendant refuses  to  deliver  complainants’  cotton 
to  the  Alabama  & Factors’  Press  Co.,  or  the 
cotton  of  other  consignees  dealing  with  that 
company,  except  upon  the  payment  of  trans- 
portation charges  before  delivery,  and  also  de- 
clines to  accept  or  recognize  a similar  guaranty 
of  freight  charges  from  said  Alabama  & Fac- 
tors’ Press  Co. 

The  defendant  admits  the  discrimination, 
but  contends  that  it  is  justified  by  the  refusal 
of  complainants  to  pay  freight  charges  de- 
manded, and  by  the  subsequent  refusal  of  the 
compress  company  to  carry  out  its  guaranty  to 
promptly  pay  freight  charges  demanded  by 
defendant  in  case  complainants  should  fail  to 
do  so.  The  position  of  the  defendant  is  clear- 
ly stated  in  the  following  extract  from  its  an- 
swer: “Your  respondent  denies  that  in  re- 

quiring payment  before  delivery  of  shipments 
to  certain  consignees  or  their  agents,  who  de- 
cline to  carry  out  the  guarantee  above  men- 
tioned, they  are  nullifying  any  provision  of 
law  relating  to  common  carriers,  and  it  further 
denies  that  in  waiving  its.  right  of  lien  to  other 
consignees  or  their  agents  who  do  observe  such 
guarantees  it  is  guilty  of  any  unjust  discrimi- 
nation.” 

On  the  other  hand,  complainants  assert  that 
neither  they  nor  the  compress  company  re- 
fused to  pay  proper  and  just  rates  of  freight; 
that  the  charges  over  which  this  controversy 
arose  were  excessive  and  unjust,  as  is  shown 
by  their  subsequent  correction;  and  that  these 
guarantees  by  compress  companies  are  “given 
under  duress,  as  a refusal  to  do  so  would  be 
followed  by  arbitrary  measures,  attended  by 
an  immense  amount  of  practical  inconvenience, 
as  has  actually  happened  in  the  case  of  your 
petitioner  and  the  presses  where  they  store 
iheir  cotton.”  “Your  petitioner  submits  that 
a railway  company  cannot  assume,  through  an 
extorted  agreement  of  this  kind,  to  nullify  the 
provisions  of  the  law  relating  to  common  car- 
riers.” 

Another  feature  of  the  complaint  is  that  de- 
fendant demands  unlawful  rates  on  cotton 
carried  by  weight  by  estimating  such  cotton  at 
535  pounds  per  bale  when  a copy  of  the  origi- 
nal invoice  of  the  cotton  or  the  certificate  of  a 
public  weigher  is  not  produced.  This  branch 
of  the  case  was  not  made  prominent  at  the 
hearing,  except  as  tending  to  show  that  the 
rule  of  estimated  weights,  in  connection  with 
the  guaranty  of  prompt  payment  of  charges 
above  referred  to,  results  in  numerous  claims 
of  overcharge,  and  as  a basis  for  the  additional 
allegation  that  these  claims  are  exceedingly 
difficult  to  collect.  Indeed,  one  of  the  com- 
plainants admitted  that  since  the  commence- 
ment of  this  proceeding  there  had  been  little 
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cause  for  complaint  against  the  defendant  for 
basing  charges  upon  excessive  weights. 

Facts. 

There  is  little  disagreement  between  the  par- 
ties as  to  the  material  facts  iu  this  case  and  they 
can  be  very  briefly  stated: 

1.  The  complainants  are  a firm  of  commis- 
sion merchants  extensively  engaged  in  buying 
and  selling  cotton  in  the  city  of  New  Orleans, 
and  their  solvency  is  not  questioned  in  this  pro- 
ceeding. 

2.  It  is  a general  custom  in  that  city  for  cot- 
ton dealers  or  “factors”  to  have  uncompressed 
or  “flat”  cotton  consigned  to  them  delivered 
direct  by  the  railroad  to  drays  of  the  cotton 
presses  which  they  patronize,  and  the  railroads 
do  not  require  payment  of  freight  charges  be- 
fore such  delivery,  provided  the  compress  com- 
pany has  previously  executed  and  delivered  a 
guaranty  making  itself  responsible  for  such 
charges.  This  arrangement  insures  the  prompt 
removal  of  a bulky  class  of  freight  from  the 
yards  and  depots  of  the  carriers,  and  the  com- 
press company’s  guaranty  saves  them  from  any 
loss  which  might  arise  from  the  relinquishment, 
of  their  lien  for  freight  charges  resulting  from 
delivery  of  the  cotton  before  payment  of  such 
charges.  It  also  saves  much  time,  trouble  and 
expense  to  consignees  and  the  cotton  presses, 
they  employ.  This  method  of  facilitating  the 
quick  delivery  of  cotton  is  advantageous  to  all 
parties  concerned. 

3.  The  form  of  guaranty  required  by  the  de- 
fendant was  as  follows: 

“The  Texas  & Pacific  Railway  Co. 

Office  of  Frt.  Agt.  New  Orleans. 

State  of  Louisiana,  ) 

City  of  New  Orleans.  ) 

“In  consideration  that  the  Texas  & Pacific 
Railway  Company  shall  deliver  to  the  Alabama 
& Factors’  Cotton  Press,  its  Agents  or  Dray- 
men, from  time  to  time,  any  cotton  without  in- 
sisting on  the  freight  and  charges  thereon  being 
first  paid  by  the  respective  consignees,  where- 
by the  said  railway  company  may  lose  its 
lien, 

“We  herebytagree  to  and  do  guarantee  the 
payment  of  such  freight  and  charges  on  any 
cotton  so  delivered  to  said  press,  or  to  any 
draymen  or  agent  of  ours,  and  bind  ourselves 
to  pay  the  same  on  demand  in  case  the  respect- 
ive consignees  fail  to  do  so.  It  is  well  under- 
stood that  such  freight  and  charges  shall  be 
paid  under  this  guaranty  in  full  without  any 
delay,  and  without  waiting  for  the  discussion 
or  settlement  of  any  claims  by  any  person  with 
respect  to  such  cotton  for  overcharge,  damage,, 
bad  order,  or  any  other  cause — all  such  claims 
upon  any  ground  of  complaint  whatever  to  be 
made  after  the  payment  of  such  bills  of  freight 
and  charges,  and  according  to  the  rules  of  the 


365 


Phelps  & Company  y.  The  Texas  & Pacific  Railway  Company. 


1893. 

Texas  & Pacific  Company  governing  such 
-cases.” 

There  is  nothing  in  the  case  which  tends  to 
show  that  the  management  of  the  Alabama  or 
the  Factors’  Press  is  not  pecuniarily  responsi- 
ble, and  no  such  claim  was  made  by  the  de- 
fendant. 

4.  The  authority  of  the  defendant  to  deliver 
•cotton  after  the  press  had  given  its  guaranty 
is  shown  by  the  following  exhibits: 

“The  Texas  & Pacific  Railway  Co. 

“ Office  of  Freight  Agent. 

“New  Orleans,  La.,  August  15th,  1890. 
-“To  Manager  Ala.  & Factors’  Press: 

“ Tchptls.  St.,  bet.  Henderson  & Robin,  New 
Orleans,  La. 

“Dear  Sir: — Will  you  please  indorse  hereon 
the  name  of  the  drayman  that  is  authorized  to 
haul  ‘Flat  Cotton’  from  this  Railway  to  your 
press,  and  have  drayman  indorse  hereon  the 
names  of  his  clerks  that  have  authority  to  sign 
for  same. 

“ Yours  truly, 

“F.  M.  Folger,  M.  C. 
“Freight  Agent.” 

“Mr.  A.  McLaughlin  will  dray  ‘Flat  Cot- 
ton’ to  be  stored  in  our  press. 

“ P.  P.  S.  Hayward, 

“ J.  D.  Hayward, 

“ Alabama  and  Factors’ 
Managers  Press.” 

“Mr.  Jno.  T.  Barry  is  authorized  to  dray  and 

sign  for  ‘Flat  Cotton’  to  be  drayed  to 

Press. 

“ A.  McLaughlin, 

“Drayman.” 

“The  Texas  & Pacific  Railway  Co. 
“Office  of  Frt.  Agt.,  New  Orleans,  La. 

8,  16,  90. 

“Messrs.  Phelps  & Co.,  192  Gravier. 

“ Cotton  Factors,  New  Orleans,  La. 

“Dear  Sir: — Will  you  please  indorse  hereon 
the  name  of  the  press  you  desire  this  Railway 
to  deliver  your  ‘Flat  Cotton’  for  the  season 
of  1890  and  1891. 

“Yours  truly, 

“F.  M.  Folger,  M.  C. 

“ Freight  Agent.” 

“Deliver  ‘Flat  Cotton’  consigned  to  us  to  the 
Factors  Press,  unless  otherwise  ordered. 

“Phelps  & Co.” 

5.  Early  in  1891  the  defendant  carried  three 
lots  of  flat  cotton  to  New  Orleans,  which  had 
been  shipped  to  complainants  from  points  on 
the  Red  River  in  Arkansas,  to  wit:  one  lot  of 
four  bales  consigned  by  H.  A.  Hawkins,  from 
Hawkins’  Landing,  Ark.,  and  one  lot  of  one 
bale  and  another  of  sixteen  bales  shipped  by 
Gaffney  <fc  Brigance  from  Opah  Place,  Ark. 
The  shipments  were  all  made  in  January,  1891, 
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and  carried  by  the  steamer  “ Belle  Crooks”  to 
Fulton,  Ark.,  where  they  were  turned  over  to 
the  St.  Louis,  Iron  Mountain  & Southern  for 
transportation  to  New  Orleans  by  that  road 
and  the  Texas  & Pacific  Railway,  the  defend- 
ant herein.  The  steamer  Belle  Crooks  issued 
through  bills  of  lading  to  the  shippers,  speci- 
fying that  the  through  charge  to  New  Orleans 
would  be  $4.00  per  bale  from  Hawkins’  Land- 
ing and  $4.50  per  bale  from  Opah  Place.  The 
bills  of  lading  were  sent  by  the  shippers  to 
Phelps  & Co.,  the  complainants.  The  steamer 
did  not  give  copies  of  the  bills  of  lading  to  the 
Iron  Mountain  agent.  Those  rates  made  the 
expense  of  transportation  to  New  Orleans 
$16.00  on  the  four  bales  from  Hawkins  Land- 
ing and  $76.50  on  the  twenty-one  bales  from 
Opah  Place,  a total  tof  $92.50.  By  notices 
dated  February  7 and  20,  1891,  the  defendant 
notified  complainants  of  the  arrival  of  these 
lots  of  cotton,  and  after  delivery  to  the  Factors’ 
Press,  according  to  complainants’  standing 
order,  defendant’s  agent  presented  expense 
bills  at  complainants’  office  specifying  $18.00, 
or  $4.50  per  bale,  for  the  four  bales  from 
Hawkins  Landing,  and  $85.00,  or  $5.00  per 
bale,  for  the  seventeen  bales  from  Opah  Place, 
a total  of  $103.00.  The  difference  between 
the  bills  of  lading  and  expense  bills  was  there- 
fore $10.50,  or  50  cents  per  bale.  Complain- 
ants refused  to  pay  more  than  the  through 
bills  of  lading  called  for.  Defendant’s  agent 
then  demanded  payment  from  the  Factors’ 
Press  under  the  terms  of  its  guaranty.  The 
manager  of  the  press  also  refused  to  pay 
charges  in  excess  of  those  named  in  the  bills  of 
lading,  but  offered  to  deposit  the  whole  amount 
claimed  until  the  matter  should  be  adjusted. 
The  agent  declined  this  offer  and  reported  the 
facts  to  the  general  office  of  the  defendant  at 
Dallas,  Texas,  from  whence  he  was  instructed 
to  cease  delivering  cotton  to  the  Factors’  Press 
(and  also  to  the  Alabama,  under  the  same  man- 
agement,) for  Phelps  & Co.,  the  complainants, 
or  any  other  consignees,  unless  the  freight 
charges  were  paid  prior  to  delivery.  This  order 
was  at  once  put  into  effect.  The  expense  bills 
were  not  paid  as  demanded  and  so  the  matter 
stood  for  about  a year,  that  is,  until  shortly 
after  this  complaint  was  filed,  when  the  de- 
fendant presented  bills  corrected  to  the  bill  of 
lading  charges,  and  they  were  promptly  paid 
by  complainants.  The  evidence  does  not  show 
why  it  was  thought  necessary  to  defer  for 
more  than  a year  the  settlement  of  a dispute 
over  freight  bills  covering  the  charges  of  but 
three  carriers,  or  rather  only  two  carriers,  for 
the  railroads  were  operating  under  a joint 
tariff. 

The  charges  from  the  point  of  shipment  to 
New  Orleans  were  made  by  adding  the  charge 
of  the  vessel  to  the  joint  tariff  rate  of  the 
railroads  from  Fulton  to  New  Orleans.  The 
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shipment  was  through,  however,  and  the  car- 
riage over  the  connecting  lines  was  cootinuous. 
This  joint  tariff  rate  of  the  roads  was  $3.00 
per  bale,  and,  in  the  absence  of  any  joint  rate 
with  the  vessel,  the  charges  of  the  latter  ac- 
cording to  its  own  bills  of  lading  must  have 
been  $1.00  from  Hawkins  Landing  and  $1.50 
from  Opah  Place.  The  through  bills  of  lading 
of  the  steamer  did  not,  as  before  stated,  ac- 
company the  shipment  when  delivered  to  the 
Iron  Mountain  road,  and  the  Texas  & Pacific 
did  not  have  actual  knowledge  of  their  contents 
until  complainants  produced  them.  Upon  de- 
livering the  cotton  to  the  Iron  Mountain  road 
the  steamer  line  demanded  and  received  for  its 
charges  the  sum  of  $1 .50  per  bale  from  Hawk- 
ins Landing  and  $2.00  per  bale  from  Opah 
Place,  and  these  charges  added  to  the  $3.00 
joint  tariff  rate  of  the  railroads  made. the  sum 
per  bale  demanded  exceed  the  bills  of  lading 
rates  by  50  cents  per  bale,  and  this  accounts 
for  the  overcharge.  After  correspondence 
with  the  railroad  companies,  the  steamer  line 
refunded  the  overcharge  of  $10.50  to  the  Iron 
Mountain  road,  and  the  Texas  & Pacific,  upon 
being  advised  thereof,  made  the  expense  bills 
agree  with  the  bills  of  lading.  The  new  ex- 
pense bills,  showing  the  refund  by  the  steamer 
line,  were  presented  to  complainants  on  March 
19,  1892,  and  immediately  paid.  So  the  over- 
charge was  settled.  But  the  defendant  has 
nevertheless  kept  its  order  forbidding  delivery 
to  the  Alabama  and  Factors’  Presses  before 
payment  of  freight  in  full  force  and  effect, 
with  the  exception  of  a few  shipments  for 
consignees  other  than  Phelps  & Co.,  the  de- 
livery of  which  occurred  through  the  oversight 
of  a clerk. 

6.  The  defendant  insists  upon  payment  of 
the  freight  charges  specified  in  its  expense  bills 
when  presented  to  the  consignee,  leaving  the 
amount  of  any  excess  collected  to  be  afterwards 
determined  and  refunded  upon  the  filing  by 
the  consignee  of  claim  for  overcharge.  Some- 
times the  cotton  is  transported  at  so  much  per 
bale.  This  was  the  case  with  these  shipments 
from  Opah  Place  and  Hawkins  Landing  to 
New  Orleans.  Cotton  Tariff  No.  425  of  the 
Texas  and  Pacific,  effective  Oct.  12,  1891, 
names  rates  per  hundred  pounds  on  uncom- 
pressed cotton  and  bears  this  notation: 

Minimum  Weights  on  Cotton. 

“In  all  cases  where  the  certificate  of  a pub- 
lic weigher,  or  a certified  invoice  of  the  actual 
gross  weight,  is  not  furnished  at  point  of  ship- 
ment, the  minimum  weight  to  be  charged  on 
cotton  shall  be  535  pounds;  per  bale  on  ship- 
ments to  the  Mississippi  river  and  the  Mis- 
souri river,  and  to  Houston  and  Galveston,  the 
cotton  to  be  billed  at  actual  weight  subject  to 
the  minimum  as  above,  any  overcharge  that 
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may  arise  to  be  refunded  only  on  presentation  of 
original  invoice  of  the  cotton  or  certificate  of 
the  public  weigher.” 

“ Cotton  for  domestic  points  and  foreign 
ports  shall  be  taken  at  actual  gross  invoice 
weight.” 

“ In  all  cases  where  a certificate  of  a public 
weigher  or  a certified  invoice  of  the  actual 
gross  weight  is  furnished  at  point  of  ship- 
ment, agents  will  note  on  face  of  billing:: 
This  Cotton  Billed  at  Actual  Gross  Invoice 
Weight.” 

It  is  claimed  by  defendant  that  until  the 
actual  weight  is  ascertained,  either  at  the  point 
of  shipment  or  point  of  destination,  shippers 
should  pay  for  a prescribed  minimum  weight 
and  have  any  excess  returned  to  them  after- 
wards, and  that  complainants  have  no  just 
cause  of  complaint  when  the  defendant  is  will- 
ing to  accept  their  weights.  One  of  the  com- 
plainants testifies,  however,  that  claims  for 
overcharge,  besides  not  being  promptly  ad- 
justed, do  not  even  receive  early  attention, 
and  two  accounts  of  overcharges  presented  a 
year  prior  to  the  hearing  were  put  in  evidence 
as  not  having  been  paid  or,  so  far  as  com- 
plainants could  learn,  even  considered.  In 
this  connection  the  following  uncontradicted 
testimony  of  Mr.  Phelps  is  pertinent:  “It  is 

very  slow  work  to  collect  an  overcharge.  I 
would  like  to  file  with  the  Commission  a state- 
ment of  overcharges  which  arose  on  ship- 
ments a year  ago,  and  which  we  paid  with  the 
assurance  that  in  the  event  of  there  being  an 
overcharge  the  money  would  be  refunded 
without  the  formality  of  putting  a claim  into 
the  company.  It  is  against  the  Texas  & Pa- 
cific Company.  We  have  written  to  Mr. 
Fenby  at  Dallas,  and  he  never  had  the  courtesy 
to  reply.  Mr.  Reese,  commercial  agent  of  the- 
T.  & P.  road  at  the  time,  assured  us  that  when 
the  cotton  was  sold  they  would  refund  the 
overcharge  without  the  formality  of  making  a 
claim.  We  have  never  got  the  money  yet. 
While  the  amount  of  money  in  this  case  is 
small,  it  might  in  some  cases  be  very  large. 
We  do  a large  business,  and  drafts  are  drawn 
against  those  shipments  payable  at  sight,  and 
unless  the  bill  of  lading  is  conclusive  we  can- 
not tell  where  we  stand.  In  these  transac- 
tions if  we  do  not  know  what  freight  we  have 
to  pay  we  cannot  form  a basis  of  calculation.” 
Defendants’  agent  testified  that  great  care  is 
taken  to  revise  way-bills  from  published  tar- 
iff’s before  the  expense  bills  are  made  out,  aud 
that  the  bills  are  afterwards  revised  in  the 
auditor’s  office.  It  is  fairly  deducible  from 
the  evidence,  and  we  so  find,  that,  while  great 
care  is  exercised  by  defendant  to  insert  only 
proper  charges  in  expense  bills  which  it  pre- 
sents to  consignees  of  flat  cotton,  complainants 
have  experienced  much  difficulty  in  getting; 
their  overcharge  claims  promptly  adjusted 
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Conclusions. 

The  main  point  to  be  decided  is  whether  the 
discrimination  admitted  in  this  case  is  unjust. 

The  defendant,  upon  the  refusal  of  complain- 
ants, and  subsequently  of  the  compress  com- 
pany, to  pay  the  freight  charges  demanded  on 
three’ lots  of  cotton,  prohibited  future  delivery 
of  “flat ” cotton  to  the  compress  company  for 
complainants  or  other  consignees  except  upon 
the  payment  of  transportation  charges  due 
thereon,  notwithstanding  the  custom  of  de- 
fendant and  other  carriers  to  deliver  such 
cotton  to  compress  companies  in  New  Orleans 
without  requiring  previous  payment  of  charges. 
This  prior  delivery  is  unconditional  and 
amounts  to  a surrender  of  the  carrier’s  lien  on 
the  freight  for  charges  earned,  but  the  carrier 
requires  and  obtains,  in  consideration  of  such 
surrender  of  lien,  a guaranty  or  contract  from 
each  compress  company  whereby  it  agrees  to 
pay  the  freight  charges  on  demand,  in  case 
consignees  refuse  to  make  such  payment.  The 
guaranty  set  out  in  the  third  finding  contains 
this  clause  : “ It  is  well  understood  that  such 
freight  and  charges  shall  be  paid  under  this 
guaranty  in  full  without  any  delay  and  with- 
out waiting  for  the  discussion  or  settlement  of 
any  claims  by  any  person  with  respect  to 
such  cotton  for  overcharge,  damage,  bad 
order,  or  any  other  cause — all  such  claims 
upon  any  ground  of  complaint  whatever  to  be 
made  after  the  payment  of  such  bills  of  freight 
and  charges,  and  according  to  the  rules  of  the 
Texas  & Pacific  Company  governing  such 
cases.”  The  complainants  and  the  guarantee- 
ing compress  company  refused  to  pay  the 
charges  demanded  on  the  three  lots  of  cotton 
above  mentioned  upon  the  ground  that  such 
charges  were  excessive.  Thereupon  the  de- 
fendant chose  to  regard  the  guaranty  as  can- 
celed, and,  although  soon  after  the  filing  of 
this  complaint  the  charges  were  admitted  to 
be  excessive  and  settled  according  to  com- 
plainants’ claim,  the  order  prohibiting  delivery 
to  the  compress  company  before  payment  of 
freight  charges  has  never  been  rescinded. 

The  object  of  the  guaranty  or  contract,  as 
expressed  therein,  is  to  secure  immediate  trans- 
fer of  the  cotton  from  the  carrier’s  depot  or 
yards  to  the  warehouse  or  press  of  the  com- 
press company,  and  to  indemnify  the  carrier 
against  such  loss  as  the  relinquishment  of  its 
lien  upon  the  property  for  freight  charges 
might  entail.  Such  quick  removal  of  large 
quantities  of  bulky  freight  is  an  advantage  to 
the  carrier  as  well  as  to  the  owner  and  the 
compress  company,  and  there  is  nothing  in  the 
evidence  which  warrants  a finding  that  this 
transfer  of  possession  constitutes  additional 
service  for  which  the  carrier  is  entitled  to  ad- 
ditional charge  ; and  it  is  due  to  the  defendant 
to  say  that  it  does  not  make  any  such  preten- 
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sion.  It  is  proper  also  to  point  out  that  if  this 
were  the  fact  any  additional  charge  in  this 
case  would  still  violate  the  law,  for  carriers 
are  required  to  publish,  file,  and  adhere  to 
their  rates  without  deviation,  and  such  rates 
cover  not  merely  the  carriage,  but  services 
rendered  in  receiving  and  delivering  property 
as  well ; and  there  is  nothing  in  defendant’s 
tariffs  which,  either  as  carrying  or  terminal 
charges,  refers  to  this  matter  of  delivering 
facilities  in  New  Orleans. 

Considered  without  any  reference  to  its  du- 
ties as  a public  carrier,  the  above  quoted  terms 
of  the  guaranty  might  entitle  the  defendant  to 
immediate  payment  of  whatever  sums  it  should 
see  fit  to  demand  as  freight  charges;  but  the 
provisions  of  the  Act  to  regulate  commerce  pro- 
hibit it  from  collecting  any  excessive  charge, 
and  we  fail  to  see  how,  through  relinquish- 
ment of  its  lien  or  under  the  most  strongly 
worded  guaranty,  it  can  justify  even  a tempo- 
rary departure  from  the  law. 

The  lien  of  carriers  upon  freight  for  charges- 
earned  is  satisfied  by  the  payment  of  rates  for 
their  services  which  they  are  lawfully  entitled 
to  demand,  and  a guaranty  executed  to  a car- 
rier by  consignees  or  third  parties,  which 
might  be  construed  to  enable  the  carrier  in 
consideration  of  freight  delivery  before  settle- 
ment of  transportation  charges,  to  exact  for 
services  rendered  in  moving  and  delivering 
the  freight  whatever  it  chooses  to  demand, 
cannot  be  used  by  the  carrier  to  force  payment 
of  charges  in  excess  of  those  it  would  be  enti- 
tled to  collect  or  receive  if  previous  freight 
delivery  had  not  been  made. 

The  Interstate  Commerce  Act  does  not  rec- 
ognize indefinite  or  uncertain  transportation 
charges;  the  idea  of  unequal  compensation  for 
like  service,  or  discrimination  in  the  treatment 
of  persons  similarly  situated,  is  repugnant  to 
every  requirement  of  that  law,  and  a party  to 
an  interstate  shipment  cannot  be  excluded  by 
the  carrier  from  privileges  afforded  to  other 
patrons  in  the  same  locality,  because  of  his  re- 
fusal to  pay  excessive  freight  charges,  even 
though  an  agreement  to  subsequently  refund 
the  excess  should  accompany  the  demand. 

Therefore,  if  the  charges  demanded  first  of 
the  complainant  and  subsequently  of  the  guar- 
anteeing compress  company  were  greater  than 
the  defendant  would  have  been  entitled  by  law 
to  collect  and  retain  if  it  had  not  parted  with 
its  lien,  an  order  against  the  defendant  is  clear- 
ly indicated  without  consideration  of  any  of 
the  other  questions  connected  with  defendant’s 
refusal  to  continue  delivering  to  the  compress- 
company  before  payment  of  its  charges. 

The  facts  demonstrate  that  the  charges  orig- 
inally demanded  by  defendant  were  excessive. 
There  was  an  over-charge  of  50  cents  per  bale- 
on  these  three  lots  of  cotton  amounting  ta- 
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$10.50,  and  this  excess,  when  investigation  was 
seriously  undertaken  by  defendant  and  the 
other  carriers,  was  readily  discovered.  The 
existence  of  error  was,  moreover,  plainly  in- 
dicated to  defendant’s  agent  when,  at  the  time 
of  the  original  demand,  complainants  produced 
the  bills  of  lading  issued  by  the  steamboat  com- 
pany. Those  bills  of  lading  indicated  through 
charges  per  bale  less  than  those  named  in  the 
expense  bills.  There  was  no  through  joint 
tariff  showing  the  entire  rate’  for  the  whole 
distance;  the  through  charge  was  based  upon 
a combination  of  the  unpublished  steamboat 
charge  with  the  joint  tariff  rate  of  the  defend- 
ant and  the  Iron  Mountain  Railroad  Company, 
and  defendant’s  agent  and  complainants  and 
the  compress  company  all  knew  of  this  com- 
bination. Now,  while  the  steamboat  charges 
were  not  published  and  therefore  unknown  to 
the  public,  the  joint  tariff  of  the  railroad  was 
published  and  a matter  of  common  knowledge; 
therefore,  a simple  deduction  of  the  joint  tariff 
rate  of  $3.00  per  bale  from  the  per  bale  charges 
specified  in  the  bills  of  lading  was  sufficient  to 
point  out  the  probability  of  error  on  the  part 
of  the  steamboat.  It  was  not  a case  of  trans- 
portation over  half  a dozen  or  more  lines 
charging  independent  rates;  there  was  here 
nothing  more  than  the  inflexible  joint  rate  of 
the  roads  added  to  the  charge  of  the  steam- 
boat, and  the  steamboat  company  had  itself 
issued  the  bills  of  lading  wherein  lower  total 
charges  were  specified  than  those  named  in  the 
expense  bills  of  the  defendant.  No  tracing  or 
examination  was  necessary  therefore  to  de- 
termine the  overcharge.  The  discrepancy 
between  the  contract  through  rate  of  the  steam- 
boat and  the  sum  of  the  carriers’  charges  as 
shown  in  the  expense  bills  was  quite  sufficient 
to  establish  a presumption  that  the  steamboat 
had  exacted  from  the  Iron  Mountain  road  a 
rate  per  bale  in  excess  of  that  to  which  it  was 
entitled  under  its  own  agreement  with  the 
shipper.  This,  it  seems  to  us,  warranted  the 
complainant  and  the  compress  company  in  de- 
manding a correction  of  the  expense  bills,  and 
the  offer  of  the  compress  company  to  deposit 
the  whole  amount  claimed,  pending  verification 
or  correction  of  the  charges,  certainly  indicates 
that  it  sought  no  improper  advantage  and  man- 
ifested no  disposition  to  be  captious  or  unfair. 

The  defendant  contends  that  there  was  no 
common  arrangement  for  continuous  carriage 
or  shipment  between  the  boat  line  and  the  rail- 
road carriers,  and  that  therefore  the  steamboat 
transportation  is  not  a proper  subject  for  our 
consideration.  But  this  Commission  has  re- 
peatedly held  that  the  receipt,  forwarding,  and 
delivery  of  traffic  by  connecting  carriers  clearly 
establishes  the  existence  of  a common  arrange- 
ment between  the  carriers  for  continuous  car- 
riage or  shipment.  Mattingly  v.  Pennsylvania 
Co.  2 Inters.  Com.  Rep.  806,  3 I.  C.  C.  Rep. 
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592;  Boston  Fruit  & P.  Exch.  v.  New  York  & 
N.  E.  R.  Co.  3 Inters.  Com.  Rep.  493,  4 I.  C. 
C.  Rep.  664;  James  <&  M.  Buggy  Co.  v.  Cin- 
cinnati, N.  O.  <&  T.  P.  R.  Co.  3 Inters.  Com. 
Rep.  682,  4 I.  C.  C.  Rep.  744;  Trammell  v. 
Clyde  SS.  Co.  4 Inters.  Com.  Rep.  120,  5 I.  C. 
C.  Rep.  324;  Board  of  Trade  of  Troy  v.  Ala- 
bama Midland  R.  Co.  ante,  348. 

Moreover, we  do  not  perceive  how  the  defend- 
ant’s case  would  be  strengthened  if  its  position 
as  to  our  jurisdiction  of  the  steamer  line  should 
be  sustained.  Even  if  the  steamboat  company 
was  not  subject  to  the  law  as  to  this  transpor- 
tation, the  fact  remains  that  the  rail  lines  are 
subject  to  the  statute,  and  that  the  defendant 
did  demand  of  complainants  and  the  compress 
company  higher  charges  than  it  was  entitled 
to  collect  and  retain  for  the  joint  account  of  it- 
self and  the  Iron  Mountain,  upon  a showing 
that  the  steamboat  had  made  an  overcharge 
above  the  amount  it  declared  itself  willing  to 
accept  in  the  bills  of  lading  which  it  issued; 
and  the  subsequent  action  of  the  steamboat  in 
refunding  the  overcharge  is  conclusive  upon 
this  point.  Moreover,  this  whole  case  relates 
to  the  action  of  defendant  in  New  Orleans, 
and  its  object  is  the  discontinuance  of  a dis- 
criminating order  which  defendant  would  ap- 
parently have  put  in  force  just  as  promptly  if 
the  overcharge  had  been  made  by  a connect- 
ing carrier  concededly  subject  to  the  federal 
statute;  for  the  defendant  broadly  contends 
that  it  can  lawfully  make  a discrimination  of 
this  character  whenever  for  any  cause  a com- 
press company  fails  to  observe  the  terms  of  its 
guaranty.  The  defendant  does  not  endeavor 
to  justify  the  discrimination  upon  any  ground 
which  has  reference  to  the  character  of  any 
carrier  concerned  with  the  cotton  on  which  the 
overcharge  was  made.  Its  reason  for  exact- 
ing prior  payment  of  charges  before  delivery 
of  cotton  for  consignees  to  this  compress  rests 
wholly  upon  its  contention  that  the  compress 
company  refused  to  carry  out  to  the  letter  the 
terms  of  its  guaranty;  but,  as  we  have  ruled 
above,  it  was  not  entitled  to  require  this  when 
by  doing  so  it  would  compel  the  payment 
of  an  excessive  freight  charge. 

It  would  seem  that  this  controversy  might 
have  been  satisfactorily  settled  by  the  aid  of 
the  telegraph  in  a few  hours,  but,  as  is  too 
often  the  case,  each  party  believing  themselves 
in  the  right,  obstinately  refrained  from  any  at- 
tempt to  adjust  or  explain.  The  defendant 
took  refuge  in  reprisal;  the  complainants  fin- 
ally brought  this  complaint,  and  a few  weeks 
afterwards  the  demand  of  the  defendant  was 
correctly  modified  to  conform  to  the  bill  of 
lading 'charge,  the  expense  bills  so  reduced 
were  paid,  and  the  excessive  character  of  the 
original  charges  was  thereby  admitted.  But  it 
took  thirteen  months  to  settle  a matter  that 
might  easily  have  been  adjusted  in  as  many 
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hours,  and  the  discriminating  order  of  defend- 
ant against  this  compress  company  and  the 
complainants  and  others  as  customers  of  the 
compress  company  was  and  still  is  continued. 
That  order  having  been  issued  pending  a con- 
troversy which  has  been  settled,  and  the  com- 
plainants  and  the  compress  company  having 
been  shown  guilty  of  no  fault  upon  which  the 
discriminating  order  can  be  justified,  it  should 
be  rescinded,  and  we  shall  direct  accordingly. 

In  what  has  been  said  no  attack  whatever  is 
intended  upon  the  propriety  of  exacting  a suf- 
ficient guaranty  in  return  for  the  surrender  of 
defendant’s  lien,  nor  do  we  impute  to  the 
carrier  any  intention  to  evade  the  provisions  of 
the  law.  This  whole  matter  is  merely  a mis- 
understanding which,  under  the  attitude  of  the 
parties,  authoritative  action  is  required  to  cor- 
rect; and  for  that  reason  we  have  carefully 
confined  ourselves  to  the  single  consideration 
whether  upon  the  exact  facts  in  this  case  the  de- 
fendant was  justified  in  making  the  discrimi- 
nation. 

As  to  the  other  branch  of  the  case  we  do  not 
think  that  a plan  of  billing  cotton  at  a proper 
■estimated  weight  per  bale  should  be  deemed 
unlawful  when  actual  weights  cannot  be  ascer- 
tained without  great  inconvenience  to  the 
shipper  or  carrier,  and  when  charges  are 
promptly  adjusted  by  the  carrier  upon  the  basis 
of  actual  weights  furnished  by  the  consignee. 
But  complainants  vehemently  assert  that  they 
encounter  great  difficulty  in  securing  the  re- 
turn of  overcharges  collected  by  defendant, 
and  if  this  is  true  as  a rule,  the  defendant 
should  immediately  alter  its  practice  in  this  re- 
gard. Delays  in  the  settlement  of  overcharges 
have  become  a common  source  of  complaint 
from  all  sections  of  the  country,  and  a large 
portion  of  the  correspondence  of  this  Commis- 
sion has  reference  to  the  adjustment,  in  an  in- 
formal way,  of  claims  of  this  character.  It  is 
•our  experience  that  these  delays  are  mainly 
caused  through  the  failure  of  railway  officials 
to  promptly  dispose  of  such  claims  by  either 


ascertaining  which  carrier  is  responsible  for 
the  excess  or  demonstrating  to  the  claimant 
that  no  overcharge  has  been  made.  Many  of 
these  officials  do  not  appreciate  the  full  force 
of  the  fact  that  the  retention  of  an  overcharge 
has  all  the  effect  of  unjust  discrimination 
against  the  person  from  whom  payment  has 
been  required,  and  when  the  refund  of  an  ex- 
cessive charge  has  been  unnecessarily  delayed 
for  a considerable  period,  that  the  officials  re- 
sponsible therefor  become  fairly  chargeable 
with  willful  intention  to  violate  the  law. 

As  to  the  charge  of  unjust  discrimination 
which  we  find  sustained  the  defendant  will  be 
ordered  to  cease  and  desist,  while  it  continues 
to  deliver  flat  or  uncompressed  cotton  in  the 
city  of  New  Orleans  to  any  cotton  press  or  any 
compress  company  before  payment  of  trans- 
portation charges,  upon  the  guaranty  of  such 
press  or  company  to  pay  such  charges  on  de- 
mand after  such  payment  shall  have  been  re- 
fused by  said  consignees,  from  refusing  to 
make  such  previous  delivery  of  flat  or  uncom- 
pressed cotton  for  complainants  or  other  con- 
signees to  the  Alabama  Press  or  the  Factors’ 
Press  in  said  city  of  New  Orleans  upon  a pre- 
viously executed  and  sufficient  guaranty  from 
the  said  presses  or  the  owners  thereof  to  pay 
on  demand  the  transportation  charges  due  on 
such  cotton  after  payment  thereof  has  been  de- 
manded of  complainant  or  said  other  con- 
signees and  such  payment  has  been  refused; 
and  said  defendant  will  be  further  required  to 
abstain  from  any  discrimination  whatsoever 
between  complainants  and  other  consignees 
using  said  Alabama  or  Factors’  Press  and  the 
consignees  using  other  cotton  presses  in  New 
Orleans  for  or  on  account  of  any  refusal  of 
the  owners  or  managers  of  said  Alabama  or 
Factors’  Press  to  pay  on  demand  any  sum  as 
freight  charges  on  cotton  delivered  to  said 
presses  or  either  of  them  in  excess  of  such 
charges  as  may  be  legally  due  thereon  at  the 
time  of  such  demand. 
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Mr.  James  A.  Logan , for  Pennsylvania  Railroad  Company,  petitioner  for  rehearing. 
Mr.  Mark  J.  Heywang,  for  complainants,  in  opposition  to  petition  for  rehearing. 


MEMORANDUM. 


By  The  Commission: 

On  November  14,  1892,  the  Commission  re- 
ported its  findings  of  fact  and  conclusions  in 
this  and  two  other  cases,  and  thereupon  issued 
an  order,  bearing  the  same  date,  by  which  the 
defendants,  among  other  things,  were  directed 
and  required  to  take  action  as  follows,  to 
wit: 

“That  said  defendants  be  and  they  severally 
are  hereby  required  to  wholly  cease  and  desist 
from  charging  or  collecting  any  rate  or  sum 
for  the  transportation  of  the  barrel  package  on 
shipments  of  oil  in  barrels  over  their  respective 
roads  or  lines  from  the  oil  regions  of  Western 
Pennsylvania  to  New  York  and  New  York 
harbor  points,  or  to  Boston  and  Boston  points; 
or,  on  reasonable  notice,  promptly  furnish  tank 
cars  to  complainants  and  other  shippers  who 
may  apply  therefor  for  the  purpose  of  loading 
and  shipping  oil  therein  to  such  New  York 
harbor  and  Boston  points  as  said  shippers  may 
direct;  and  that,  on  or  before  the  9th  of  Jan- 
uary, 1893,  said  defendants  notify  the  public 
accordingly  by  publication  io  their  tariffs  of 
rates  and  charges,  pursuant  to  the  provisions 
of  section  6 of  the  Act  to  Regulate  Commerce, 
and  also  file  copies  of  said  tariffs  with  this 
Commission  as  required  by  the  provisions  of 
said  section.  And  defendants  are  further  here- 
by directed  and  required  to  refund  to  the  several 
parties  legally  entitled  thereto,  within  60  days 
after  notice  of  this  decision  and  demand  there- 
of by  such  parties,  all  sums  received  by  them 
for  the  transportation  over  their  respective 
roads  or  lines  of  the  barrel  package  on  ship- 
ments of  oil  in  barrels  when  the  use  of  tank 
cars  has  not  been  open  to  shippers  impartially 
and  the  shipper  claiming  reparation  has  been 
thereby  deprived  of  their  use.” 

It  was  further  stated  in  the  order  that  “in- 
asmuch as  the  amounts  wrongfully  received 
from  complainants  and  others  who  may  be  en- 
titled to  such  reparation  cannot  be  ascertained 
from  the  evidence  already  taken,  these  pro- 
ceedings will  be  continued  for  such  further  ac- 
tion or  inquiry  in  that  behalf  as  may  become 
necessary.” 

Only  one  order  was  issued  for  all  three  cases. 

On  February  15, 1893,  the  Pennsylvania  Rail- 
road Company  filed  a petition  for  rehearing,  re- 
citing the  first  above  quoted  part  of  the  Commis- 
sion’s order  and  claiming  that  the  same,  if  in- 
tended to  apply  to  it,  was  based  on  certain  find- 
ings and  conclusions  of  law  relating  to  the 
special  circumstances  of  the  petitioner  which  it 
believes  to  be  erroneous.  The  petition  then 
proceeds  to  challenge  the  correctness  of  the  fol- 
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lowing  finding,  also  shown  on  page  11  of  the- 
report  and  opinion  of  the  Commission: 

“From  this  state  of  facts  it  appears  that 
while  about  450  tank  cars  of  the  Pennsylvania 
Railroad  Company  may  be  ‘open  to  shippers, 
indiscriminately’  it  is  only  upon  the  conditions, 
of  shipment  to  Communipaw  for  delivery  there- 
to the  National  Storage  Company,  and  that 
the  facilities  owned  by  this  storage  company 
for  bulk  shipment  are  not  available  to  shippers, 
in  general.” 

The  following  statements  in  the  report  and 
opinion  are  also  termed  findings  in  the  peti- 
tion for  rehearing  and  claimed  to  be  error: 

“The  complainants  . . . allege  that  ‘if  the- 
demand  for  these  cars  is  no  greater  than  is. 
stated  it  is  because  the  Pennsylvania  Railroad 
Company  -will  not  permit  them  to  go  to  any 
other  place  on  the  seaboard  at  New  York 
Harbor  than  Communipaw,  and  only  there  at 
the  docks  of  the  National  Storage  Company 
which  is  allied  to  the  Standard  Oil  Trust,.’”' 
(Report  and  Opinion,  p.  10.) 

“This  Storage  Company  has  facilities  at 
Communipaw  for  unloading  tank  cars  into, 
bulk  steamers  or  vessels  but  these  facilities  are 
not  open  to  complainants,  and  a witness  (Con- 
fer) testified  that  in  order  to  get  oil  shipped  in 
bulk  from  Communipaw,  the  independent  re- 
finer has  to  sell  it  to  the  Standard  Oil  Company.”’ 
(Report  and  Opinion,  p.  11.) 

Obviously,  the  first  of  these  statements  is 
only  a recital  of  an  allegation  of  complainants, 
and  by  reference  to  the  report  and  opinion 
this  will  be  found  set  forth  in  connection 
with  allegations  made  in  behalf  of  the  Penn- 
sylvania Railroad  Company  upon  its  applica- 
tion to  submit  additional  testimony.  As  to 
the  second  statement,  only  the  first  portion  can 
properly  be  termed  finding;  that  which  cites- 
the  testimony  of  a witness  is  certainly  signifi- 
cant, but  it  is  not  so  declaratory  of  fact  that, 
standing  alone,  it  should  be  given  the  weight  of 
finding.  Moreover,  the  facts  set  out  in  the 
finding  first  above  quoted  cover  both  of 
these  minor  statements,  and  the  petition  for 
rehearing,  so  far  as  it  alleges  errors  in  fact, 
may  therefore  be  considered  as  directed  only 
against  that  finding. 

The  Pennsylvania  Railroad  Company,  some- 
sixteen  months  after  the  cases  had  been  argued,, 
applied  for  leave  to  submit  additional  testimony. 
For  reasons  cited  on  pages  5 and  6 of  our  re- 
port and  opinion,  and  as  further  shown  by  ad- 
missions of  complainants’  counsel  in  answer  to 
such  application  and  by  the  applicant’s  reply 
thereto,  which  are  duly  set  out  on  page  10  of 
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said  report  and  opinion,  the  application  to 
take  further  testimony  was  denied.  We  think 
that  said  application,  under  the  answer  of  com- 
plainants’ counsel  thereto,  and  the  applicant  s 
reply  to  such  answer,  was  properly  denied. 
The  decision  of  these  long  pending  cases  should 
not.  without  stronger  showing  than  was  pre- 
sented on  the  application,  have  been  longer 
delayed.  The  fact  is  that  the  petitioner  did 
not  take  advantage  of  its  opportunities  and  put 
in  its  evidence  at  the  proper  time  and  in  the 
regular  way.  As  to  the  finding  of  fact  in  the 
petition  for  rehearing  we  hold,  after  careful 
re  examination  of  the  evidence,  that  it  was  not 
erroneous  upon  the  proof  before  the  Commis- 
sion. 

The  petitioner  now  comes,  however,  and 
declares  its  ability  to  establish  as  a matter  of 
fact  that,  notwithstanding  any  evidence  that 
was  before  us,  this  important  finding  was  un- 
true, and  presents  in  support  of  this  assertion 
the  affidavits  of  its  general  freight  agent 
and  the  secretary  of  the  National  Storage 
Company.  The  petitioner  is  not  now  merely 
seeking  after  the  close  of  testimony  but  prior 
to  decision,  to  rebut  evidence  favoring  the 
complainants’  side  of  the  case;  it  is  attacking  a 
finding  of  an  authoritative  body  based  upon 
that  evidence,  and  which  militates  strongly 
against  the  legality  of  the  petitioner’s  conduct 
as  a common  carrier.  As  shown  by  our  re- 
port in  these  cases  this  carrier  includes  in  its 
own  equipment  1130  of  the  1342  tank  cars 
owned  by  railroads  throughout  the  country, 
and  it  claims,  without  formal  denial  on  the 
part  of  complainants,  though  there  is  some 
testimony  in  conflict  therewith,  (Report  and 
Opinion,  p.  11),  that  it  furnishes  450  tank  cars, 
or  such  part  thereof  as  may  be  necessary  to 
meet  demands  therefor,  to  shippers  indiscrim- 
inately, when  the  shipments  are  made  to  points 
on  its  own  or  affiliated  lines  of  railroad.  Com- 
pared with  car  facilities  provided  by  other 
carriers  its  action  in  this  respect,  if  its  claim  is 
well  founded,  is  commendable.  The  stated 
desire  of  the  petitioner  is  to  show  that  its  tank 
cars  are  and  have  been  impartially  furnished 
to  all  shippers  to  its  New  York  Harbor  termi- 
nus and  other  points  reached  by  its  own  and 
affiliated  lines,  and  that  the  facilities  for  de- 
livery at  that  terminus  are  open  to  the  use  of 
all  shippers  without  any  discrimination  what- 
soever, and  without  the  imposition  of  condi- 
tions upon  the  shipper  in  respect  to  the  sale  of 
oil  or  other  disposition  thereof.  In  other  words 
the  petitioner  contends  that  its  action  is  and 
has  been  jn  line  with  the  provisions  of  our  or- 
der forbidding  discrimination  in  the  matter  of 
facilities  to  shippers  of  oil.  Our  rules  of  prac- 
tice provide  for  rehearing  on  proper  showing, 
the  petition  is  in  form,  and  the  affidavits  filed 
in  support  thereof  make  out  a prima  facie  case 
in  favor  of  the  petitioner’s  claim  ( Proctor 
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v.  Cincinnati , H.  & D.  R.  Co.  3 Inters. 
Com.  Rep.  131,  4 1.  C.  C.  Rep.  443);  and  the  peti- 
tioner may  be  able  to  show  by  competent  proof 
that  the  finding  attacked  in  this  petition  is 
erroneous.  Riddle  v.  Pittsburgh  & L.  E. 
R.  Co.  1 Inters.  Com.  Rep.  773,1  I.  C.  C.  Rep.. 
490.  Note  should  be  taken,  however,  of  the 
fact  that  the  affidavit  of  the  secretary  of  the  stor- 
age company  in  support  of  this  petition  is  cou- 
fined  to  the  facilities  of  the  storage  company 
for  “unloading  oil  by  lighters  in  bulk  or  tank 
steamers.”  There  is  some  proof  in  this  case 
to  the  effect  that  tank  oil  carried  to  the  sea- 
board is  unloaded  from  the  tank  car  into  stor- 
age tanks,  and  pumped  from  the  storage  tank 
through  a pipe  into  the  bulk  steamer.  Wheth- 
er the  affidavit  was  intended  to  embrace  the 
transshipment  of  oil  by  this  method  as  well 
as  by  lighter  does  not  appear. 

We  cannot  infer  from  its  petition  that  the 
carrier  has  any  other  object  than  to  disburden 
itself  of  the  charge  of  unjust  discrimination 
which  the  finding  certainly  sustains,  and  we 
think,  under  all  the  circumstances,  that  it 
should  not  be  denied  the  opportunity  of  cor- 
recting the  record  in  this  respect.  Neither,  in 
view  of  the  fact  that  such  a showing  by  the 
petitioner  would  put  it  in  the  attitude  of  ob- 
serving the  above  described  portion  of*  our 
order,  do  we  see  how  such  showing  can  be 
other  than  beneficial  to  the  interests  of  the 
complaining  independent  shippers  of  refined 
oil. 

The  reply  brief  of  complainants,  after  citing 
the  testimony  of  Ramage  and  Motheral  as 
strongly  supporting  the  finding,  in  addition  to 
anything  testified  by  the  witness  Confer,  states 
as  to  the  compulsory  sale  of  oil  to  the  storage 
company,  that  Mr.  Confer  perhaps  referred  to 
a practice  of  that  company,  or  of  that  company 
and  the  petitioner,  “of  buying  up  refined  oil 
from  the  independent  refiners  of  this  region, 
through  an  agent  kept  here  for  years  for  that 
purpose,  for  shipment  in  bulk  over  the  Penn- 
sylvania Railroad  for  delivery  to  the  National 
Storage  Company  (Standard  Oil  Trust).  In  no 
other  way  did  oil  manufactured  by  the  inde- 
pendent refiners  go  to  that  terminal  in  bulk 
for  export.  It  was  never  claimed  by  com- 
plainants or  any  of  them  that  the  National 
Storage  Company  imposed  an  express  or  pub- 
lished condition  that  the  independent  refiner 
must  sell  his  oil  to  the  Standard  Oil  Company 
in  order  to  get  it  transshipped  in  bulk  to  a bulk 
vessel.  The  express  condition  was  unneces- 
sary.” 

The  complainants  further  allege  against  this 
petition  that  “ it  being  the  established  fact  and 
not  controverted  by  the  respondent  that  the 
National  Storage  Company  is  an  ally  of  the 
Standard  Oil  Trust,  and  that  the  respondent 
will  not  carry  oil  for  export  for  complainants 
to  any  other  point  at  New  York  Harbor  but  to 
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this  trust  ally,  what  more  need  be  said?  Of 
course  the  independent  refiners  would  not  ship 
to  such  a terminal  for  export,  nor  use  the  al- 
leged idle  tank  cars  of  a railroad  that  will  go 
to  no  other  than  such  terminal,  no  matter 
what  the  offered  facilities  of  such  a terminal  are. 
The  inland  refiner  who  entrusts  his  oil  to  a 
storage  company  at  the  seaboard  with  a view 
to  exporting,  puts  himself  completely  into  the 
power  of  such  concern.  The  exactions  that 
may  be  unfairly  imposed  in  individual  cases 
for  ‘ loss  by  leakage,’  ‘ dumping  and  mixing 
for  off  color  or  off  test,’  ‘ cost  of  water-white 
oil  for  mixing,’  ‘tares,’  ‘tares  guarantee,’ 
‘ commission  on  sales,’  ‘ interest  on  goods  un- 
til loaded  and  paid  for,’  ‘incidental  expenses,’ 
and  many  other  known  matters  of  charge, 
may  amount  to  a partial  confiscation  of  the 
cargo.  See  reference  to  charges  of  this  nature 
jn  printed  exhibits,  p.  4,  and  statement  Na- 
tional Oil  Company,  p.  5.” 

Again,  the  complainants  say,  that  it  is  sig- 
nificant that  these  carefully  prepared  papers 
and  affidavits  speak  only  of  conditions  now 
existing;  that  they  evidently  speak  of  a situa- 
tion that  has  been  recently  arranged,  and  that 
it  would  be  more  satisfactory  if  they  showed 
when  the  change  was  made  and  gave  assurance 
that  the  equal  facilities  would  continue  beyond 
the  proposed  investigation. 

The  petitioner  will  unquestionably  feel 
bound  to  cover  all  of  these  matters  in  its  pro- 
posed showing,  and  if  such  new  evidence  shall 
result  in  the  actual  and  satisfactory  assurance 
to  complainants  and  other  independent  refiners 
of  the  use,  without  any  discrimination  whatso- 
ever, of  a very  large  quantity  of  tank  cars  and 
the  important  and  convenient  terminal  facilities 
for  oil  delivery  and  transshipment  at  Com- 
munipaw,  it  would  seem  that  granting  such 
leave  to  the  petitioner  will  be  doing  the  com- 
plainants a real  and  effectual  service. 

This  Commission  has  not  the  power,  even  in 
a case  of  unjust  discrimination  in  terminal 
facilities,  to  order  the  carrier  to  make  a 
through  route  and  through  rate  to  another 
terminal,  such,  for  instance,  as  Perth  Amboy, 
in  this  case.  The  remedy  lies  in  a different 
direction.  We  can  order  the  unjust  discrim- 
ination to  cease,  and  if  it  is  persisted  in  by  a 
carrier,  the  law  prescribes  severe  penalties  for 
such  perseverance. 

We  find  on  examining  the  claims  for  repara- 
tion which  have  been  filed,  in  this  and 
the  other  two  cases  mentioned,  that  com- 
paratively few  shipments  went  to  Commu- 
nipaw,  that  is  to  say,  Communipaw  shipments 
represent  only  about  7 per  cent  of  the  total 
number  to  New  York  harbor  and  Boston 
points,  so  that  even  if  the  petitioner  shall  be 
able  to  show  that  the  finding  referred  to  was 
wholly  erroneous,  such  showing  will  not 
greatly  affect  these  claims  as  a whole.  We 
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nevertheless  desire  to  state  our  dissatisfaction 
with  this  method  of  practice.  The  proper 
time  to  put  in  evidence,  and  all  the  evidence, 
which  parties  are  able  to  produce  before  the 
Commission  is  before  the  case  has  been  sub- 
mitted. The  new  testimony  should  be  care- 
fully limited  to  the  finding  attacked  in  the 
petition  and  be  taken  in  the  form  of  deposition 
and  filed  within  a limited  time. 

We  now  take  up  the  error  in  law  alleged  by 
the  petitioner.  It  is  assumed  in  the  petition 
for  rehearing  that  the  portion  of  our  order 
which  requires  the  defendants  to  cease  charg- 
ing for  the  barrel  in  barrel  shipments,  or,  as 
an  alternative,  furnish  shippers  with  tank  cars 
for  shipping  oil  to  such  New  York  harbor 
points  as  the  shippers  'may  direct,  is  intended, 
among  other  things,  to  compel  the  petitioner 
to  furnish  its  tank  cars  for  shipments  to  New 
York  harbor  points  not  reached  by  its  own 
lines.  This  assumption  is  entirely  erroneous. 
In  this  order,  drawn  with  considerable  care, 
the  defendants  in  all  three  cases  are,  as  before 
stated,  included  within  its  provisions.  This 
petitioner,  one  out  of  seven  defendants, does  not 
carry  oil  either  in  barrels  or  tanks  to  any  other 
point  on  New  York  harbor  than  Communi- 
paw, nor  does  it  engage  with  other  roads  in  the 
through  transportation  of  oil  either  in  barrels 
or  tanks  to  any  other  New  York  harbor  point. 
Some  of  the  other  defendants  do  reach  and 
carry  to  other  points  on  that  harbor,  but  they 
do  not  carry  to  Communipaw.  There  was  no 
more  intention  to  compel  the  Pennsylvania 
Railroad  and  the  Lehigh  Valley  Railroad  to 
make  a route  to  Perth  Amboy  than  there  was 
to  compel  the  other  defendants  and  the  Penn- 
sylvania Railroad  to  make  connecting  through 
lines  to  Communipaw.  This  we  think  should 
be  evidenced  by  the  terms  of  the  order  itself. 
We  were  dealing  with  existing  routes  and  ex- 
isting rates.  Moreover,  the  report  and  opin- 
ion, on  page  18,  distinctly  declares  (with  ref- 
erence to  the  abrogation  of  certain  through 
rates  to  Boston  & Maine  Railroad  points)  that 
the  Commission  has  no  power  to  order  through 
routes  and  through  rates.  The  provisions  of 
the  order  would  not  be  satisfied  if  the  Penn- 
sylvania, or  any  of  the  defendants  carried  oil 
by  the  barrel  method  over  a through  route 
composed  of  its  own  and  another  defendant’s 
road,  and  charged  for  the  weight  of  the  bar- 
rel, but  refused  to  allow  its  tank  cars  to  go 
over  the  through  route  to  the  point  where  the 
barrel  shipments  were  destined . But,  as  above 
set  forth,  the  Commission  is  informed  that  the 
petitioning  defendant  does  not  carry  oil  either 
in  barrels  or  tanks  to  any  other  point  on  New 
York  harbor  except  Communipaw.  It  is  also 
proper  to  add,  as  matter  of  suggestion  merely, 
that  a serious  question  of  unlawful  discrimina- 
tion might  arise  in  case  of  refusal  to  receive 
and  carry  barrel  or  tank  oil  over  a through 
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route  on  which  other  commodities  are  trans- 
ported by  the  connecting  carriers. 

Under  existing  circumstances,  if  the  Penn- 
sylvania Railroad  Company  furnishes  tank 
cars  to  applying  shippers  to  its  New  York 
harbor  oil  terminal  without  discrimination, 
and  the  facilities  at  that  terminal  for  the  deliv- 
ery of  oil  to  consignees  and  hulk  steamers  are 
also  provided  and  controlled  without  discrim- 
ination or  prejudice  as  against  any  shipper  or 
consignee,— and  this  company  declares  its  abil- 
ity, and,  upon  leave  being  granted,  its  inten- 
tion to  show  this,— we  think  it  is  discharging 
its  duty  in  this  respect  under  the  requirements 
of  our  order. 

We  therefore  decide  on  this  petition  for  re- 
hearing that  the  petitioner,  the  Pennsylvania 
Railroad  Company,  have  leave  to  take  testi- 
mony by  deposition  with  sole  reference,  as  in- 
dicated in  this  memorandum,  to  the  finding  oh 
page  11  of  our  report  and  opinion,  to  wit: 

“ From  this  state  of  facts  it  appears  that 
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while  about  450  tank  cars  of  the  Pennsylvania 
Railroad  Company  may  be  ‘ open  to  shippers 
indiscriminately,’  it  is  only  upon  the  conditions 
of  shipment  to  Communipaw  for  delivery  there 
to  the  National  Storage  Company  and  that  the 
facilities  owned  by  this  storage  company  for 
bulk  shipment  are  not  available  to  shippers  in 
general.” 

Provided,  however,  that  such  testimony  by 
deposition  be  taken  upon  not  less  than  ten  days’ 
notice  to  complainants’  counsel  and  be  filed  in 
the  office  of  this  Commission  on  or  before  the 
1st  day  of  December  next;  and  upon  the 
further  condition  that  the  petitioner  shall, 
prior  to  the  taking  of  such  testimony,  publish 
in  its  oil  tariffs  the  notification  to  the  public 
required  by  our  order  of  November  14,  1892. 

This  leave  is  granted  solely  for  the  purpose 
of  affording  the  petitioner  an  opportunity  to 
correct  the  record  as  affecting  the  finding  above 
quoted,  and  for  no  other  purpose. 


THE  F.  SCHUMACHER  MILLING  COMPANY,  and  its  successor,  The  American 

Cereal  Co., 
v. 

THE  CHICAGO,  ROCK  ISLAND  & PACIFIC  RAILWAY  COMPANY,  Defendant, 

and 

The  Chicago,  Burlington  & Quincy  Railroad  Company;  The  Hannibal  & St.  Joseph 
Railroad  Company;  The  St.  Louis,  Keokuk  & Northwestern  Railroad  Company; 
The  Kansas  City,  St.  Joseph  & Council  Bluffs  Railroad  Company;  The  Chicago, 
Milwaukee  & St.  Paul  Railway  Company;  The  Atchison,  Topeka  & Santa  Fe 
Railroad  Company,  Intervenors. 

No.  294. 


1.  The  fact  that  different  rates  and  classifica- 
tions are  in  force  in  different  sections  of  the 
country  will  not  of  itself  warrant  an  exten- 
sion of  the  lower  rate  and  classification  to 
the  section  where  the  higher  rate  and  classi- 
cation  are  applied.  There  must  be  proof  of 
unlawful  discrimination  or  disadvantage,  or 
of  unreasonably  high  rates,  to  procure  an 
order  directing  changes  in  classification. 

2.  Cost  of  service  is  only  one  of  the  elements 
to  be  considered  in  determining  proper  clas- 
sification and  relative  rates  for  different  ar- 
ticles. While  the  difference  in  cost  to  the 
carrier  in  transporting  cereal  products  and 
flour  is  not  in  itself  sufficient  to  warrant  a 
higher  classification  upon  cereal  products, 
these  products  range  higher  in  value  than 
flour,  and  in  the  matter  of  volume  of  traffic 
afforded  there  is  a very  wide  difference  in 
favor  of  flour;  and  there  are  other  conditions 
compelling  a low  rate  upon  flour  which  do 
not  apply  in  the  transportation  of  cereal 
products.  It  appears,  moreover,  that  the 
complaining  company  controls  the  produc- 
tion of  half  the  cereal  products  manufact- 
ured in  this  country  and,  under  the  present 
classification  and  rates,  is  an  active  com- 
petitor of  other  manufacturers  of  cereal  prod- 
ucts whose  mills  are  located  nearer  to  the 
points  of  destination  involved  in  this  case. 
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! 3.  When  an  article  of  traffic  does  not  move 
on  account  of  burdensome  rates,  and  the 
carrier  is  hauling  a considerable  number  of 
empty  cars  in  the  direction  such  article 
would  naturally  move  if  accorded  a lower 
rate,  the  carrier  may  be  justified  in  carrying 
at  a rate  sufficient  to  induce  the  movement 
of  such  traffic,  provided  no  extra  or  addi- 
tional charge  is  in  consequence  put  upon 
other  articles  carried;  but  the  fact  that 
freight  will  furnish  return  loads  for  empty 
cars  is  not  a reason  for  the  reduction  of  rates 
on  such  freight  when  it  does  not  appear  that 
the  rates  are  unreasonable. 

4.  A mixed  carload  rate  for  cereal  products 
or  for  cereal  products  and  flour  that  would 
have  the  effect  of  throwing  out  of  the  trade 
many  competitors  of  complainant  who  man- 
ufacture only  certain  kinds  of  cereal  prod- 
ucts, and  of  centralizing  the  business  in  the 
hands  of  one  or  more  dealers,  should  not  be 
granted  when,  without  it,  no  wrong  is  done 
to  any  one  and  the  market  is  open  to  all 
competitors.  To  obtain  the  abrogation  of  a 
rule  in  a classification  denying  a mixed  car- 
load rate  upon  specified  articles  the  rule 
should  be  shown  unreasonable,  unfair  or  un- 
justly discriminative. 

5.  The  complaining  company  has  shown  no 
reason  why  roads  using  the  Western  Classi- 


374 


Interstate  Commerce  Reports — The  Commission. 


1898. 


fication  should  adopt  the  Official  Classifica- 
tion as  to  cereal  products.  Neither  is  there 
sufficient  evidence  in  this  case  to  justify  an 
order  directing  the  defendants  to  establish 
the  mixed  carload  rate  prayed  for  in  the 


complaint.  But  this  will  not  preclude  the 
filing  of  another  complaint  based  on  other 
grounds,  and  raising  the  question  of  unrea- 
sonable or  relatively  unreasonable  rates  on 
cereal  products. 


Complaint  filed  April  1,  1891. — Answers  filed  from  May  7 to  September  23,  1891. — Heard  at 
Chicago,  111.,  September  23, 1891. — Proposed  Findings  and  Arguments  filed  from  October  28, 
1891,  to  January  26,  1892. — Decided  October  20,  1893. 


CLASSIFICATION  of  General  Products.  Mixed  Carloads.  See  Complaint  and  An' 
swer,  3 Inters,  Com.  Rep.  653. 


Messrs.  Oviatt,  Allen  & Cobbs,  for  Complainant. 

Mr.  Thos.  S.  Wright,  for  Chicago,  R.  I.  &P.  R.  Co. 

Messrs.  Britton  & Gray,  for  Atchison,  T.  & S.  F.  R.  Co. 

Mr.  John  W.  Cary,  for  Chicago,  M.  & St.  P.  R.  Co. 

Messrs.  J,  W.  Blythe  & C.  M.  Dawes,  for  Chicago,  B.  & Q.  R.  Co.,  Hannibal  & St.  J.  R. 
Co.,  St.  Louis,  K.  & N.  W.  R.  Co.  and  Kansas  City,  St.  J.  & C.  B.  R.  Co. 


REPORT  AND  OPINION  OF  THE  COMMISSION. 


McDill,  Commissioner: 

The  demand  of  the  complainant  is  that  the 
Chicago,*  Rock  Island  & Pacific  Railway  shall 
change  the  classification  and  rate  upon  which 
it  carries  cereal  products  westward  from  Chi- 
cago by  classifying  such  products  with  and 
carrying  them  for  the  rate  charged  for  flour, 
and  that  the  same  rate  shall  be  granted  to  a 
carload  whether  it  contains  a single  product, 
or  smaller  quantities  of  several  products. 

The  original  and  intervening  respondents 
admit  that  the  classification  and  rate  on  flour 
upon  the  railway  lines  using  what  is  known  as 
the  Western  Classification  are  different  from 
the  classification  and  rate  in  use  on  the  lines 
using  what  is  known  as  the  Official  Classifica- 
tion, as  alleged  by  complainant,  and  also  ad- 
mit that  they  do  not  grant  a carload  rate  to 
loads  of  mixed  products. 

The  reasons  given  by  the  complainant  in 
support  of,  and  by  the  respondents  against  the 
claim,  will  be  considered  hereafter. 

Finding  of  Facts. 

1.  Complainant,  the  F.  Schumacher  Milling 
Co.,  and  the  American  Cereal  Co.,  which  as 
its  successor  is  substituted  as  complainant,  are 
corporations  duly  organized  under  the  laws  of 
Ohio  for  the  purpose  of  dealing  in  all  kinds  of 
cereals  and  manufacturing  the  various  pro- 
ducts of  such  cereals,  and  their  principal  office 
and  place  of  business  is  the  city  of  Akron,  in 
the  state  of  Ohio. 

2.  The  defendant,  the  Chicago,  Rock  Island 
<&  Pacific  Railway,  and  the  intervening  defend- 
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ants,  the  Chicago,  Burlington  & Quincy:  Han- 
nibal & St.  Joseph;  St.  Louis,  Keokuk  & 
North  Western;  Kansas  City,  St.  Joseph  & 
Council  Bluffs;  Atchison,  Topeka  & Santa  Fe, 
and  the  Chicago,  Milwaukee  & St.  Paul  rail- 
roads, are  common  carriers  engaged  in  the 
transportation  of  passengers  and  property  be- 
tween points  in  the  states  of  Illinois,  Iowa, 
Missouri,  Kansas,  Nebraska  and  Colorado, 
and  are  all  subject  to  the  requirements  of  the 
Act  to  Regulate  Commerce. 

3.  Complainant  manufactures  and  deals 
largely  in  pearl  barley,  crushed  barley,  cracked 
and  rolled  wheat,  farina,  farinose,  buckwheat 
grits,  buckwheat  flour,  hominy,  corn  meal, 
oatmeal,  rolled  oats  and  flour.  Complainant 
has  five  mills  at  Akron;  two  flour  mills,  one 
corn  meal  mill,  one  barley  mill  and  one  homi- 
ny mill.  It  also  has  mills  at  Iowa  City,  Cedar 
Rapids,  Rockford,  Cleveland  and  Chicago. 
It  annually  consumes  in  all  its  mills  from 
14,000,000  to  15,000,000  bushels  of  grain,  and, 
with  the  exception  of  flour,  it  manufactures 
about  one  half  of  all  the  cereal  products  made 
in  the  United  States. 

4.  There  are  rival  and  competing  manufac- 
tories of  cereal  products  at  Chicago,  Kansas 
City,  Indianapolis,  Terre  Haute,  Elgin,  Mas- 
si  Ion,  Cedar  Rapids,  Muscatine  and  other 
points,  and  these  competitors  make  the  other 
half  of  the  product  of  the  United  States. 

5.  The  original  and  intervening  defendants 
are  members  of  a certain  association  known  as 
the  Western  Classification  Committee,  and  that 
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association  has  arranged  for  the  members  of 
the  association  schedules,  classification,  and 
rules  for  the  carriage  of  articles  of  interstate 
•commerce  west  of  Chicago.  Its  classification, 
schedules,  rates  and  rules  were  announced 
Dec.  21,  1890,  and  the  carriers  adopted  the 
same  January  1,  1891,  and  they  were  practi- 
cally in  use  prior  to  that  time. 

6.  Under  this  classification  pearl  barley  in 
sacks,  cracked  and  rolled  wheat  in  sacks  at 
owner’s  risk,  farina,  buckwheat  grits  in  sacks, 
hominy  in  sacks,  oatmeal  and  rolled  oats  in 
paper  sacks  at  owner’s  risk,  are  placed  in  the 
second  class. 

Pearl  barley  in  boxes,  barrels  or  kegs; 
-cracked  and  rolled  wheat  in  boxes,  barrels  and 
Legs;  flour  in  paper  sacks  at  owner’s  risk  of 
waste  and  wet;  buckwheat  flour  in  paper  sacks 
.at  owner’s  risk  of  wet  and  waste;  buckwheat 
grits  in  boxes,  barrels  and  kegs;  hominy  in 
boxes,  barrels  or  kegs;  corn  meal  in  paper 
sacks  or  boxes,  and  oatmeal  and  rolled  oats  in 
•cotton  sacks  at  owner’s  risk  of  wet  and  waste, 
are  placed  in  the  third  class. 

Flour  in  cotton  sacks  or  boxes  at  owner’s 
risk  of  wet  and  waste,  in  pails  with  covers 
well  secured  or  in  barrels,  buckwheat  flour  in 
cotton  sacks  or  boxes  at  owner’s  risk  of  wet 
and  waste,  or  in  barrels,  corn  meal  in  cotton 
sacks  or  barrels,  oatmeal  and  roiled  oats  in 
boxes  or  kegs  at  owner’s  risk  of  wet  and  waste, 
or  in  barrels  or  half  barrels,  are  placed  in  the 
fourth  class. 

Pearl  barley,  cracked  and  rolled  wheat  at 
•owner’s  risk,  buckwheat  grits  and  hominy  in 
sacks,  boxes,  barrels  or  kegs,  in  carload  lots, 
are  placed  in  the  fifth  class.  Farina  is  not 
mentioned  in  the  carload  classification.  Fari- 
nose not  mentioned  in  the  classification  is  a 
product  similar  to  farina  and  crushed  barley, 
not  so  mentioned,  is  similar  to  pearl  barley. 

Buckwheat  flour  in  carloads  and  all  other 
cereal  products  not  mentioned  take  the  wheat 
tariff  rate.  This  rate  is  lower  than  that 
granted  to  articles  in  the  fifth  class,  and  what- 
ever the  wheat  tariff  rate  may  be  at  the  time  of 
shipment  is  the  rate  for  the  products  last  above 
named. 

By  a rule  of  the  Western  Classification  car- 
loads of  mixed  products  do  not  take  the  rate 
of  either  product,  but  the  shipper  in  such  case 
pays  the  ordinary,  less  than  carload,  rate  for 
the  quantity  of  each  product  placed  in  the  car. 

7.  Carriers  by  lines  of  railroad  running  east 
from  Chicago  and  Mississippi  river  points  and 
north  of  the  Ohio  and  Potomac  rivers  are  gov- 
erned by  the  Official  or  Trunk  Line  Classifica- 
tion, and  flour  and  cereal  products  are  classi- 
fied together  and  take  the  flour  rate  per 
•carload.  Mixed  carloads  are  allowed  a carload 
rate  under  the  following  rule: 

“8  A.  When  a number  of  different  articles 
of  the  same  class  are  shipped  at  one  time  by 
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one  shipper  to  one  consignee  at  one  point  of 
delivery  in  full  carloads,  they  shall  be  taken 
at  the  rate  per  hundred  pounds  for  such  class 
in  carloads.  If  the  articles  are  of  more  than 
one  class  the  carload  rate  and  minimum  car- 
load weight  for  the  article  of  the  highest  class 
shall  be  charged  on  all  the  articles  that  make 
up  the  carload.” 

8.  In  December,  1890,  complainant  shipped 
via  Chicago  to  Colorado  Springs,  Colo.,  over 
the  Chicago, Rock  Island  & Pacific  Railway, — 


220  boxes  and  42  barrels  of  Oatmeal, 
l weighing  27,700  pounds,  upon  which 
■ the  charge  from  Chicago  was  54 

cents  per  100  lbs $150.13, 

and  10  boxes  farinose,  10  boxes  wheat 
and  5 boxes  barley,  weighing  3300 
pounds,  for  which  the  charge  from 
Chicago  was  $1.46x2o  per  100  lbs. 48.25, 

Making  a total  charge  of $198.38 

And  in  the  same  month  over  the  same 
road  via  Chicago  to  Denver,  Colorado, 

250  kegs  barley,  weighing  24,700  lbs. 
for  which  the  charge  from  Chicago 

was  95x2o  cents  per  100  lbs $235.14, 

and  50  boxes  farina,  20  boxes  farina 
and  1 box  samples,  weighing  3300 
pounds,  for  which  the  charge  from 
Chicago  was  $1.72T27  per  100  lbs 56.83. 


Making  a total  charge  of $291.97. 

And  in  January,  1891,  complainant 
shipped  via  Chicago  to  Denver,  over 
the  Atchison,  Topeka  & Santa  Fe  Rail- 
road,— 


105  barrels  of  flour,  weighing  21,500 
pounds,  upon  which  the  charge  from 
Chicago  was  35x8o  cents  per  1001bs.,..$  76.97, 
and  25  boxes  wheat,  12  barrels  of  hom- 
iny, 10  barrels  farinose  and  1 barrel 
Mt.  Sax,  weighing  4000  pounds,  for 
which  the  charge  from  Chicago  was 


$1.01x%  per  100  lbs. $ 40.60, 

Making  a total  charge  of $117.57. 


And  in  the  same  month  over  the 
Chicago,  Rock  Island  & Pacific  Rail- 
way via  Chicago  to  Pueblo,  Colo., — 

21,550  pounds  of  oatmeal  for  which 
the  charge  from  Chicago  was  54x20- 

cents  per  100  lbs $116.80 

900  jpounds  of  wheat  for  which  the 
charge  from  Chicago  was  $1.46x2o  per 

100  lbs 13.16 

and  1250  pounds  of  farina  and  farinose 
for  which  the  charge  from  Chicago 
was  $1.72x%  per  100  lbs 21.53, 


Making  a total  charge  of $151.49 

And  each  of  these  several  charges,  so  far 
as  made  upon  cereal  products,  exceeded  the 
charge  upon  an  equal  weight  of  flour  by  rea- 
son of  said  products  being  placed  in  a different 
class  and  charged  a different  rate  from  flour. 
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Conclusions . 

There  are  two  questions  involved : 

First,  Should  cereal  products  he  carried  west- 
ward from  Chicago  at  the  same  rate  as  flour? 

Second,  Should  the  rule  of  the  western 
roads  as  to  mixed  carload  lots  be  abrogated, 
and  the  same  rate  extended  to  mixed  carloads 
as  is  given  to  a carload  of  a single  product? 

The  claim  of  the  complainant  involves  a 
change  of  classification,  with  a view  of  affect- 
ing a change  in  rates,  to  be  ordered  by  the 
Commission  in  what  is  known  as  the  Western 
Classification,  governing  shipments  west  of 
Chicago.  As  to  the  change  in  classification 
proposed  by  the  complainant,  it  may  be  re- 
marked that  there  is  no  presumption  in  favor 
of  the  official  against  the  Western  Classifica- 
tion. The  fact  of  a difference  in  rate  and 
classification  establishes  nothing  of  itself  in 
favor  of  either  rate  or  classification. 

An  approximation  toward  uniformity  of 
classification,  so  far  as  it  can  be  reached  in 
justice  to  all  interests,  is  generally  conceded  to 
be  desirable. 

Classification  is  recognized  as  a necessary 
method  of  adjusting  the  burdens  of  transporta- 
tion equitably  upon  the  various  articles  of 
traffic,  in  view  of  differing  circumstances  and 
conditions,  and  but  for  the  necessity  of  such 
adjustment,  considerations  based  alone  on 
weight  and  distance  of  haul  would  probably 
determine  rates,  except  as  modified  by  com- 
petition. This  method,  while  securing  practical 
uniformity,  would  probably  deprive  many 
articles  which  are  now  important  factors  in 
commerce  of  the  benefit  of  transportation  to 
distant  points.  A system  of  rate-making  upon 
each  article  without  classification,  it  is  said, 
“ has  proven  to  be  so  cumbersome  and  incon- 
venient that  the  arrangement  of  freight  into 
classes  is  deemed  by  the  roads  an  essential  part 
of  rate-making,  and  it  is  so  treated  by  the  Act 
to  Regulate  Commerce,  which  requires  that  the 
schedule  of  charges  which  every  carrier  must 
keep  open  to  the  public  ‘ shall  contain  the 
classification  in  force.’  ” Coxe  v.  Lehigh  Valley 
B.  Co.  3 Inters.  Com.  Rep.  460,  4 I.  C.  C.  Rep. 
559. 
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While  the  nearest  approximation  to  uni- 
formity of  classification  is  desirable,  all  agree 
that  great  caution  should  govern  attempts  to 
bring  it  about.  The  Commission  has  said,  “to 
force  it  at  once  was  undesirable,”  and  “while 
one  dealer  might  be  greatly  benefited  another 
might  be  ruined,”  and  that  “the  final  adjust- 
ment of  a uniform  classification  must  neces- 
sarily be  the  arrangement  of  a number  of  com- 
promises.” And  it  was  said  in  Pyle  v.  East 
Tennessee , V.  & O.  B.  Co.  1 Inters.  Com.  Rep. 
770,  1 I.  C.  C.  Rep.  473,  that  occasional  ine- 
qualities of  rate,  and  slight  and  occasional 
differences  in  the  rates  charged  would  not 
prove  that  the  whole  system  is  wrong  and  that 
“when  comparison  is  attempted  to  be  made  of 
classifications  and  rates,  different  conditions 
of  transportation  cannot  be  ignored.” 

An  attempt,  to  reform  a classification  by  a 
selection  of  isolated  cases  and  single  classes, 
and  changing  them  without  a study  of  the  en- 
tire scheme,  would  be  dangerous.  The  entire 
effect  of  a proposed  change  can  only  be  known 
by  comprehending  the  relation  of  each  partic- 
ular article  or  class  to  the  combined  scheme. 

Therefore  a complainant  asking  a change  in 
classification,  as  in  this  case,  with  reference  to- 
a single  group  of  articles,  should  be  required 
to  show  a case  of  unjust  discrimination  or 
wrong  done  to  procure  a change. 

Complainant,  as  a reason  for  the  change 
asked  for,  claims  that  the  value  of  cereal  pro- 
ducts does  not  greatly  exceed  that  of  flour.  In 
reference  to  the  place  where  values  should  be 
computed  the  parties  differ.  Complainant 
contends  for  the  value  at  Akron,  the  principal 
point  of  its  manufacture,  while  respondents 
claim  Chicago  as  the  point,  because  the  proof 
shows  that  complainants  manufacture  their 
products  principally  at  Akron  and  ship  them 
in  bulk  to  agents  at  Chicago,  who  ship  west- 
ward in  carload  lots  to  customers  upon  orders 
sent  in  by  them. 

From  complainant’s  testimony  the  following 
tables  of  values  of  flour  and  cereal  products 
eslimated  at  Akron,  Ohio,  the  point  contended 
for  by  complainant,  have  been  prepared,  and 
are  here  set  forth. 
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Statement  of  comparative  values  of  flour  and  other  articles  milled  by  complainant , at  wholesale,, 
based  on  the  average  of  the  current  prices  at  Akron,  Ohio,  on  the  following  dates,  viz  : 

April  3,  1891,  and  September  2,  1891. 

(Arranged  from  testimony  of  complainant.) 


The  percentages  show  the  increase,  or  decrease  from  the  cost  of  flour. 


Flour, 

2f  cts.  per 

lb. 

Pearl  Barley, 

3f  “ “ 

an  increase  of  about  31  T%  $ 

Crushed  “ , 

....4  “ “ 

> 

<<  it 

‘ 45t%  •• 

Cracked  Wheat, 

.....3i  “ “ 

y 

CC  li 

l^TO 

Rolled  “ 

3iV  “ “ 

y 

Cl  cc 

C i i 

2 6yXo 

Farina, — 

3f  “ “ 

U 

y 

cc  cc 

cc  c 

‘ 22tV  “ 

Farinose, 

4f  “ “ 

y 

cc  cc 

CC  Cl 

‘ 68  ^ “ 

Buckwheat  Grits, 

----4^  “ “ 

C i 

y 

cc  cc 

c c « 

‘ 54^  “ 

“ Flour, 

....3  “ “ 

C c 

* 

CC  i C 

cc  c 

^T(T 

Oat  Meal, 

3.08|  “ 

c C 

y 

cc  c 

; 15* ;; 

Rolled  Oats  and  Avena, 

3|  “ “ 

y 

cc  cc 

23  fu 

Hominy, 

— 2$V 

y 

a decrease 

c c c 

‘ l5*  “ 

Corn  Meal, 

1.95“  “ 

c c 

y 

cc  cc 

At  the  price  named  a carload  of  flour  (30,000 
lbs.)  would  be  worth  $825,  while  the  other  ar- 
ticles would  be  worth  more  or  less,  respectively 
as  follows: 


Pearl  Barley Worth  $262.50  More  per  car. 

Crushed  “ ....  “ 375.00  “ 

flranlrprl  WTiPfl  f,  ‘ ‘ 112.50  “ 


Cracked  Wheat.  “ 

112.50 

“ “ 

Rolled  “ . “ 

215.00 

CC  cl 

Farina “ 

187.50 

Cl  li 

Farinose “ 

562.50 

cc  cc 

Buckwheat  Grits  “ 

450.00 

ic  cc 

“ Flour  “ 

75.00 

Oat  Meal “ 

101.25 

Rolled  Oats  and 

Avena “ 

195.00 

ic  cc 

Hominy  “ 

131.25  Less 

Corn  Meal “ 

240.00 

cl  cc 

The  complainant  admits  that 

the  average 

value  of  cereal  products 

is  about  25$  greater 

than  flour.  The  respondent  claims  that  the 
difference  amounts  to  40$. 

Farinose,  upon  complainant’s  showing,  ex- 
ceeds flour  in  value  68$,  buckwheat  grits,  54$, 
while  buckwheat  flour  falls  to  9.1$  excess  of 
value,  and  corn  meal  shows  29.1$  and  hominy 
15.9$  less  value  than  flour. 

A table  prepared  from  data  found  in  this 
office  is  set  forth  in  this  report  on  page  9 
showing  the  comparative  rates  prevailing  on 
cereal  products  from  Mississippi  river  points  to 
Denver,  916  miles,  and  on  similar  articles  from 
Chicago  to  New  York,  912  miles,  the  western 
rates  being  made  according  to  the  Western  and 
the  eastern  according  to  the  Official  Classifica- 
tion. The  times  chosen  are  April  1,  1891,  the 
time  when  this  complaint  was  filed;  April  1, 
1892;  and  the  date  when  comparison  was  made, 
March  29,  1893.  From  this  it  is  seen  that  at 
each  date  corn  meal  and  hominy,  the  two 
articles  falling  in  value  below  flour,  have  con- 
stantly taken  the  flour  rate,  or  even  a lower 
rate. 

Therefore  the  question  presented  by  com- 
plainant is,  whether  the  other  cereal  products 
exceeding  flour  in  value,  the  highest  68.2$,  the 
lowest  9.1$,  and  giving  an  average  excess  in 
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value  of  33.4$,  should  take  the  same  classifica- 
tion, and  therefore  the  same  rate,  as  flour, 
values  alone  being  considered? 

It  is  a conceded  rule  of  classification  that 
value,  on  account  of  enhanced  risk  and  ability 
to  pay  a greater  proportion  of  the  aggregate- 
return  upon  investment,  may  justify  a higher 
classification,  and  in  view  of  this  rule  the- 
difference  in  values  here  shown  is  sufficiently 
great  to  justify  the  conclusion  that  the  com- 
parison as  to  value  alone  furnishes  no  sufficient 
reason  for  a classification  with  flour.  Com- 
plainant also  urges  as  a reason  for  granting  its 
prayer  that  the  actual  cost  of  the  service  ren- 
dered in  transporting  cereal  products  does  not 
greatly  differ  from  the  cost  of  transporting 
flour. 

The  nature  of  the  service  as  well  as  the  evi- 
dence in  the  case  leads  to  the  belief  that,  in 
this  particular,  the  difference  between  flour 
and  cereal  products  is  not  of  itself  any  justifi- 
cation fora  different  classification;  but  this  fact 
must  be  considered  in  connection  with  other 
conditions  to  be  noted,  and  from  the  combined 
situation  we  must  seek  to  draw  a just  con- 
clusion. 

When  we  come  to  a consideration  of  the 
volume  of  business,  there  is  a marked  differ- 
ence in  favor  of  flour.  The  entire  tonnage  of 
cereal  products  is  only  about  four  per  cent  of 
the  tonnage  of  flour,  the  ratio  being  as  four  to 
one  hundred. 

The  evidence  shows  that  at  times  the  move- 
ment of  empty  cars  westward  from  Chicago  is- 
very  large,  and  that  this  is  the  case  when  flour 
and  grain  are  moving  eastward  in  large  quan- 
tities; and  complainant  urges  this  fact  as  a 
reason  for  the  classification  of  cereal  products 
with  flour. 

The  heavy  tonnage  of  flour  and  grain  east- 
ward bound  concentrates  at  certain  periods 
large  numbers  of  cars  at  Chicago,  and  it  is  not 
always  practicable  to  obtain  return  loads  for 
all  of  them  at  current  rates.  This  may  be  one- 
reason  why  cereals  now  have  a relatively  low 
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rate.  We  find  that  none  of  the  products  are 
placed  higher  than  fourth  class,  some  in  fifth 
•class,  some  taking  flour  rate,  and  in  one  in- 
stance one  product  having  even  a lower  rate 
than  flour. 

But  the  question  is,  whether  the  entire  group 
of  articles  known  as  cereal  products  involved 
in  the  complaint  should  be  carried  at  the  flour 
rate.  The  complainant  contends  that  the  sit- 
uation should  result  in  granting  to  cereal  pro- 
ducts the  rate  for  carrying  flour,  when  such 
products  move  in  the  same  direction  as  the 
empty  cars.  The  outcome  of  this  reasoning 
would  be  that  until  the  return  cars  were  all 
filled  by  such  stimulation  of  movement  every 
article  moving  westward  should  take  the  flour 
rate. 

That  a large  movement  of  return  empty  cars 
may  rightfully  under  certain  circumstances 
justify  a lower  rate  is  undoubtedly  true 
When  articles  of  traffic  do  not  move  on  ac- 
count of  a rate  which  constitutes  too  great  a 
burden  and  the  carrier  is  moving  empty  cars 
in  the  direction  in  which  such  articles  would 
naturally  move,  at  a lower  rate,  the  carrier 
may  be  justified  in  carryingat  a rate  sufficient 
to  bring  about  their  movement,  even  at  a rate 
barely  remunerative.  But  no  extra  or  addi- 
tional charge  in  consequence  can  justly  be  put 
on  other  articles  carried. 

We  therefore  conclude,  that  before  com- 
plainant could  maintain  its  contention  it  should 
show  that  the  rate  now  charged  is  unreason- 
ably high,  or  that  the  articles  are  now  charged 
a rate  practically  prohibitory.  The  fact  shown 
by  tables  accompanying  this  report  that  in  a 
-comparison  of  eastern  with  western  rates,  the 
excess  charge  on  cereal  products  in  the  west 
over  charges  on  cereal  products  in  the  east  is 
not  equal  to  the  average  excess  of  western  over 
eastern  rates,  seems  to  prove  that  such  pro- 
ducts are  enjoying  exceptional  advantages  over 
the  average  articles  of  commerce  moving  in 
the  two  regions.  Whether  or  not  the  general 
excess  of  westbound  over  eastbound  rates  is 
relatively  too  great,  is  (as  we  shall  hereafter 
show)  now  undergoing  investigation  in  an- 
other case  pending  before  the  Commission,  and 
upon  other  considerations  we  conclude  that 
the  complainant  is  not  discriminated  against 
by  the  present  rates,  without  at  this  time  pass- 
ing upon  the  question  of  whether  the  present 
rate  on  cereals  is  unreasonably  high.  Its  rela- 
tion to  other  rates  does  not  seem  out  of  pro- 
portion, upon  the  record  made  in  this  case. 
The  fact  that  such  articles  do  now  move  in  con- 
siderable quantities,  is  proof  that  the  rate  is 
not  prohibitory.  We,  therefore,  are  unable  to 
say,  from  the  evidence  before  us,  that  the  rate 
charged  on  cereal  products  now  is  unreason- 
ably high,  and  it  is  not  apparent  from  any  evi- 
dence offered  in  this  case  that  the  rate  is  pro- 
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hibitory  in  character  and  there  is,  as  has  been 
said,  some  movement  of  the  articles. 

The  changed  classification  and  rate,  we 
think,  could  only  be  justified  if,  after  full 
consideration  of  the  situation  and  interests  of 
competing  manufacturers  located  at  Kansas 
City,  Terre  Haute,  Elgin  and  many  other 
points,  and  its  effect  upon  their  business,  it 
was  made  apparent  that  it  would  not  injure  or 
subject  them  to  undue  disadvantage.  The 
territory  served  by  the  roads  carrying  east- 
ward from  Chicago  may  justify  the  rates  and 
classification  prevailing  in  the  region  traversed 
by  their  lines,  while  it  may  also  be  true  that 
the  circumstances  and  conditions  prevailing  in 
the  territory  served  by  the  western  roads  are 
a justification  of  different  classifications  and 
rates  on  their  lines.  It  must  be  manifest,  how- 
ever, that  if  present  rates  are  unjust  and  un- 
equal to  the  complainant,  it  would  be  entitled 
to  a change  giving  it  equal  and  just  rates 
without  considering  the  effect  of  such  change 
on  competitors.  In  that  case  its  advantage 
would  result  from  its  situation,  of  which  com- 
petitors would  have  no  right  to  complain. 

It  seems  probable  that  the  western  classifica- 
tion was  originally  made  because  it  was  sup- 
posed to  meet  the  demands  and  requirements 
of  the  region  to  be  served.  Presumably  in 
the  matter  now  under  inquiry  it  has  done  so, 
for  no  complaint  has  come  from  the  manufact- 
urers of  cereal  products  in  that  territory.  If 
in  two  regions  there  are  different  modes  of 
treatment,  that  different  treatment  is  to  be 
reached  to  a large  extent  by  different  rates. 
If  this  is  the  reason  of  the  different  rate,  and 
this  is  claimed  in  the  argument,  and  we  think 
the  situation  justifies  such  a claim,  there  should 
be  no  change  unless  to  relieve  complainant 
from  an  unjust  discrimination  resulting  from 
the  differing  classifications  and  rates,  and  to 
this  situation  we  turn  our  attention. 

The  complainant,  by  virtue  of  a very  large 
plant  and  numerous  mills  located  at  Akron  and 
other  points  (See  3d  Finding  of  Facts)  con- 
trols about  one  half  of  the  trade  in  cereal  pro- 
ducts. One  witness  said  “We  (the  complain- 
ant company)  acknowledge  no  competitor 
west  of  Chicago.”  Complainant  manufactures 
about  one  half  of  all  the  cereal  products  made 
in  the  United  States.  It  is  probable  that  be- 
cause of  the  magnitude  of  production  by  com- 
plainant the  cost  is  greatly  reduced. 

The  annual  output  of  complainant’s  several 
mills  is  as  follows: 


Flour  in  barrels 275,000 

Oatmeal  “ 125,000 

Rye  “ 35,000 

Barley  “ 50,000 

Other  cereal  products  in  barrels 65,000 


Complainant’s  advantages  in  competition  are 
obviously  great  and  controlling  to  a large  de- 
gree. 
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The  remaining  half  of  the  product  made  in 
the  United  States  is  the  output  of  manufac- 
tories located  at  Chicago,  Kansas  City,  Mas- 
silon,  Cedar  Rapids,  Muscatine,  Terre  Haute, 
Indianapolis,  Elgin  and  other  places,  princi- 
pally in  the  west. 

It  may  be  assumed  that  these  competitors 
being  nearer  the  western  market  procure  grain 
at  a less  cost  than  complainant.  The  ship- 
ments of  flour  made  by  complainant  are  not 
made  westward  in  very  great  quantity.  It 
makes  an  occasional  shipment  but  its  specialty 
is  cereal  products.  The  competitors  of  com- 
plainant (are  equally  with  complainant  inter- 
ested in  a proper  classification  of  these  pro- 
ducts. It  can  scarcely  be  doubted  that  the 
classification  has  been  to  them  a matter  of 
careful  consideration  with  reference  to  the 
business  in  which  they  are  engaged. 

In  the  case  of  Bates  v.  Pennsylvania  R.  Co. 
2 Inters.  Com.  Rep.  719,  3 I.  C.  C.  Rep.  447, 
it  was  held  unjustifiable  to  change  a classifica- 
tion when  such  change  would  materially  in- 
jure an  important  industry,  and  a class  of 
shippers  who  have  at  any  given  point  built  up 
an  industry  in  reliance  upon  a continuation  of 
the  classification,  unless  the  existing  classifica- 
tion and  rate  is  shown  to  operate  injuriously 
to  the  complaining  shipper  and  to  give  undue 
advantage  to  the  other  shippers. 

In  the  case  just  cited  two  of  the  great  lines 
serving  the  territory  east  of  Chicago  petitioned 
for  a rehearing  and  upon  reconsideration  the 
Commission  found  “that  the  cost  of  service  to 
the  carrier,  including  terminal  expenses  prop- 
erly chargeable  as  freight  charges,  is  greater 
on  the  product  than  on  the  raw  corn.”  The 
cost  of  handling  the  product  being  greater 
than  that  of  handling  the  corn,  and  the  corn 
being  carried  in  train  load  lots,  while  the  pro- 
duct was  not  so  carried,  were  mentioned  as 
justifying  the  different  rate  on  corn  from  that 
on  corn  products. 

The  committee  of  expert  railroad  men,  who 
some  time  since  in  response  to  a general  desire 
for  uniform  classification,  reported  and  recom- 
mended a classification  for  all  the  railways  of 
the  United  States,  placed  flour  in  barrels  and 
sacks,  at  owner’s  risk;  grain,  flour  in  boxes, 
cracked  and  rolled  wheat  in  barrels,  and 
hominy  and  oatmeal  in  barrels,  in  the  ninth 
class;  cracked  and  rolled  wheat,  hominy  and 
oatmeal  in  boxes,  pearl  barley  in  packages  and 
farina  in  barrels,  in  the  seventh  class;  while 
corn  meal  was  classified  with  and  accorded 
the  same  rate  as  flour. 

This  classification,  although  never  adopted, 
indicates  the  average  judgment  of  practical 
railroad  men  that  there  is  no  demand  in  the 
nature  of  things  for  a classification  which  shall 
include  flour  and  each  and  every  one  of  the 
articles  included  in  the  general  class  known  as 
cereal  products. 
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It  is  like  kinds  of  traffic  under  similar  con- 
ditions of  transportation  which  should  have 
the  same  classification;  and  in  this  case,  on  ac- 
count of  material  differences  in  value  and 
volume  of  business,  and  differing  conditions  of 
transportation,  and  what  seems  to  us  a failure 
to  show  that  the  present  rate  and  classification 
on  the  western  roads  works  injustice  to  com- 
plainant, or  are  in  any  degree  discriminative 
or  preferential,  we  conclude  that  no  reason  has 
been  shtown  why  the  western  roads  should 
abandon  the  Western  and  adopt  the  Official 
Classification  as  to  cereal  products.  It  may  be 
that  complainant’s  competitors  in  business  de- 
rive some  advantage  from  being  nearer  the 
grain  supply  and  the  western  markets  named 
by  complainant,  and  thus  procuring  grain  at 
less  cost,  but  if  so,  this  is  a natural  advantage 
of  situation  to  which  they  are  entitled.  The 
complainant  seems  to  be  an  active  competitor 
in  the  region  in  question  with  the  other  manu- 
facturers of  cereal  products.  The  great 
economies  resulting  from  an  extensive  plant 
and  the  fact  that,  although  much  farther  re- 
moved from  the  territory  in  question  west  of 
Chicago,  it  keeps  up  an  active  trade,  show  that 
complainant  also  has  advantages.  Both  com- 
plainant aDd  its  competitors  are  entitled  to  im- 
munity from  any  artificial  lessening  of  their 
respective  advantages  by  classification  or  other 
device. 

Much  that  has  already  been  said  is  applica- 
ble to  the  prayer  of  the  complainant  that  cereal 
products  should  have  the  same  rate  as  flour. 

To  reduce  a given  rate  it  should  be  shown 
to  be  unjust,  unreasonable,  or  unequal.  Plain- 
tiff’s contention  is  that  cereal  products  moving 
westward  should  take  the  flour  rate.  The 
proper  determination  of  the  question  raised  re- 
quires a comparison  of  flour  as  an  article  of 
traffic  with  cereal  products.  It  is  well  known 
that  flour  is  generally  treated  as  an  exception- 
al article  of  transportation,  there  being,  as  it  is 
claimed,  special  reasons  for  its  taking  a very 
low  rate.  These  reasons  are  that  it  is  a staple 
article  of  almost  universal  consumption;  that 
the  original  article,  wheat,  has  both  weight 
and  low  value;  that  it  is  produced  in  very 
large  amounts  in  some  parts  of  the  country  at 
considerable  distance  from  a portion  of  the 
consumers;  that  its  ratio  of  tonnage  to  cereal 
products  is  as  one  hundred  to  four;  and  that  a 
very  large  surplus  over  what  is  necessary  to 
meet  the  home  demand  is  produced,  which  is 
compelled  to  seek  a foreign  market,  and  in  do- 
ing so  comes  into  sharp  competition  with 
flour  manufactured  abroad.  These  facts  and 
the  fluctuations  of  ocean  rates,  if  the  product 
shall  be  marketed  necessitates  a very  low  rate 
upon  flour,  which  has  been  put  much  below 
the  class  rates,  and  thereby  it  has  taken  what 
is  technically  styled  a commodity  rate. 

The  cereal  products  do  not  come  into  such 
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general  use  as  flour.  They  are  not  shipped 
abroad  in  such  quantities.  The  testimony 
shows  that  complainant  ships  only  an  occa- 
sional carload  to  foreign  markets. 

The  following  table  made  from  the  Report 
of  1889  prepared  by  the  Bureau  of  Statistics 
under  the  direction  of  the  Treasury  Depart- 
ment shows  the  comparative  value  of  the  ex- 
ports of  flour  and  preparations  from  grain  used 
for  food  from  1880  to  1889  inclusive  : 


Flour 


1880  $35,333,197 

1881  45,047,257 

1882  36,375,055 

1883  54,824,459 

1884  51,139,696 

1885  52,146,336 

1886  38,442,955 

1887  51,950,082 

1888  54,777,710 

1889  45,296,485 


Products  of  grain  or  cereal  products. 


In  1880  Corn  Meal $ 981,361 

All  other  products 2,439,098 

In  1881  Corn  meal 1,270,200 

Other  products 1,443,580 

In  1882  Corn  meal 994,201 

Other  products 655,142 

In  1883  Corn  meal 980,798 

Other  products 987,829 

In  1884  Corn  meal 818,739 

Oat  meal 771,471 

Other  products 846,119 

In  1885  Corn  meal 816,459 

Oat  meal 1,036,011 

Other  products 780,855 

In  1886  Corn  meal 858,370 

Oatmeal 755,973 

Other  products 813,207 

In  1887  Corn  meal 705,343 

Oat  meal _ 456 ,023 

Other  products 672,438 

In  1888  Corn  meal 765,036 

Oatmeal 130,488 

Other  products 741,150 

In  1889  Corn  meal 870,485 

Oatmeal 273,173 

Other  products 780,549 

These  figures  show  the  value  of 
flour  exported  from  1880  to  1889 

inclusive  to  have  been $465,333,232 

As  against  cereal  products  includ- 
ing corn  meal  for  same  period 22,644,098 


The  flour  of  the  country  is  manufactured  at 
Minneapolis,  Duluth,  and  other  points  in  the 
United  States,  and  its  movement  to  foreign 
markets,  as  well  as  a very  large  movement  for 
home  use,  is  in  an  easterly  direction.  The 
cereal  products  are  very  largely  used  at  home, 
and  they  move  along  rail  and  water  routes  in 
almost  every  direction.  The  tonnage  i&there- 
fore  diffused  and  not  concentrated,  and  neces- 


sarily does  not  upon  any  of  the  lines  produce 


that  volume  of  traffic  which  is  one  of  the  rea- 


sons for  giving  a low  rate  to  flour. 

Again,  the  record  shows,  what  is  otherwise 
a matter  of  general  knowledge,  that  the  terri- 
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tory  principally  served  by  the  trunk  lines,  in 
which  the  Official  Classification  prevails,  is 
engaged  quite  largely  in  rendering  transporta- 
tion service  to  manufacturing  enterprises, 
while  the  western  roads,  governed  by  the 
Western  Classification,  are  much  more  largely 
engaged  in  serving  agricultural,  mining,  and 
lumber  regions,  and  the  desire  upon  the  part 
of  the  railways  to  serve  the  necessities  of  their 
respective  territories  may  have  led  to  a material 
difference  in  the  basis  of  rates  for  the  eastern 
and  western  regions.  In  the  east  the  attempt 
has  probably  been  to  arrange  rates  so  as  to- 
favor  manufactured  goods,  while  in  the  west 
there  may  have  been  an  incentive  to  favor  the- 
heavier  articles  and  agricultural  products. 
Whether  equal  and  exact  justice  has  been  at- 
tained is  a question  under  consideration  on  a 
complaint  now  pending  before  the  Commis- 
sion. In  that  investigation  the  whole  subject 
in  all  its  details  can  be  fully  considered,  while 
in  this  case  attention  is  called  to  a single  group 
of  articles,  and  no  light  is  thrown  upon  the 
intricate  relation  of  the  question  to  the  whole 
body  of  articles  involved  in  an  intelligent  de- 
termination of  the  true  relation  of  eastern  and 
western  rates.  The  fact  that  class  rates  are 
much  lower  on  eastern  than  western  lines  is- 
well  understood.  Tables  are  set  forth  (see 
pages  9,  10  and  11)  which  show  at  three 
dates,  April  1,  1891,  the  date  of  complaint 
April  1,  1892;  and  the  date  of  comparison;, 
the  rates  on  cereals,  class  rates  east  and  west, 
and  the  comparative  rates  both  as  to  classes- 
and  the  group  of  articles  under  consideration. 
They  show  the  average  excess  of  rates  in  western 
over  eastern  territory  to  be  151f $,  and  the  aver- 
age excess  of  rates  on  cereal  products  over  west- 
ern as  compared  with  eastern  roads  to  be  94$,, 
and  that  since  April  1, 1892,  the  average  on  cereal 
products  westward  has  been  reduced  9i$.  Thus 
it  is  seen  that  no  greater  difference  prevails  in 
western  rates  on  cereal  products,  as  compared 
with  eastern  rates,  but  rather  less  than  prevails- 
as  to  the  general  body  of  articles  moved.  We 
therefore  hold  that  such  difference  as  to  circum- 
stances and  conditions  has  been  shown,  in  a 
comparison  between  flour  and  cereal  products, 
as  to  lead  us  to  decline  making  an  order  re- 
ducing the  rates  on  cereal  products  to  the  rate 
upon  which  flour  is  carried. 

The  movement  of  flour  in  every  direction 
from  place  of  manufacture  to  market,  mainly 
on  and  towards  the  seaboard  and  from  coast  to 
foreign  markets,  has  been  one  of  many  condi- 
tions supposed  to  justify  its  low  rate;  and  com- 
plainant having  failed  to  show  such  similar 
conditions  and  circumstances  attending  the 
shipment  of  cereal  products,  the  Commission 
does  not  feel  authorized  to  grant  an  order  ex- 
tending the  flour  rate  to  cereal  products. 
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Rolled  Oats 

Oat  Meal 

Hominy 

Buckwheat 

Flour 

Grits 

Wheat 

Rolled  Wheat 

Pearl  Barley 

Cracked  Wheat 

Corn  Meal 

ARTICLES. 

j 

Rate 

per  100  lbs. 

II 

Miles,  542. 

From 

AKRON,  OHIO, 

TO 

MISSISSIPPI  RIVER 
(East  St.  Louis). 

Cn 

ca 

Rate 

per  100  lbs. 

April  1, 
1892. 

Rate 

per  100  lbs. 

1 

Present 

Rate. 

.0055 

Rate  per 
ton  per 
mile 

50 

50 

50 

50 

50 

50 

50 

95 

95 

95 

45 

Rate 

per  100  lbs. 

April  1, 
1891. 

Miles,  916. 

From 

MISSISSIPPI  RIVER 
(St.  Louis) 

TO 

DENVER,  COLO. 

.0109 

.0109 

.0109 

.0109 

.0109 

.0109 

.0109 

.0207 

.0207 

.0207 

.0098 

Rate  per 
ton  per 
mile. 

&gogggggggg 

Rate 

per  100  lbs. 

April  1, 
1892. 

.0109 

.0109 

.0109 

.0109 

.0109 

.0109 

.0109 

.0109 

.0207 

.0109 

.0098 

Rate  per 
ton  per 
mile. 

50 

44 

44 

50 

50 

44 

50 

44 

70 

44 

44 

Rate 

per  100  lbs. 

Present 

Rate. 

.0109 

.0096 

.0096 

.0109 

.0109 

.0096 

.0109 

.0096 

.0153 

.0096 

.0096 

Rate  per 
ton  per 
mile. 

Rate 
per  1 

April  1, 
1891. 

Miles,  488. 

From 

CHICAGO,  ILL., 

TO 

KANSAS  CITY,  MO. 

.0094 

.0094 

.0102 

.0094 

.0094 

.0102 

.0094 

.0102 

.0102 

.0102 

.0094 

Rate  per 
ton  per 
mile. 

Same  as  April  1,  1891. 

Rate 

per  100  lbs. 

April  1, 
1892. 

Same  as  April  1,  1891. 

Rate  per 
ton  per 
mile. 

l 

Rate 

per  100  lbs. 

Present 

Rate. 

.0098 

.0098 

.0098 

.0098 

.0098 

.0098 

.0098 

.0102 

.0102 

.0102 

.0098 

Rate  per 
ton  per 
mile. 

r 

9S  \ 

Rate 

per  100  lbs. 

April  1, 
1891. 

Miles,  912. 

From 

CHICAGO,  ILL., 
TO 

NEW  YORK. 

Rate 

per  100  lbs. 

April  1, 
1892. 

Rate 

per  100  lbs. 

Present 

Rate. 

i 

Rate  per 
ton  per 
mile. 
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Statement  Showing  Class  Bates. 


' 

Miles. 

In  Cents. 

1 

2 

3 

4 

5 

6 

From  Akron,  0.,  to  Miss.  River  (East  St.  Louis) 

Rates  in  effect  April  1,  1891,  per  100  lbs. ) 

“ “ “ 1,1892,  “ “ V 

Present  Rates,  “ “ ) 

Rate  per  Ton  per  Mile 

542 

43 

.0159 

38 

.0140 

28 

.0103 

20 

.0074 

18 

.0066 

15 

.0055 

From  Miss.  River  (St.  Louis)  to  Denver,  Colo 

Rates  in  effect  April  1, 1891,  per  100  lbs.  1 

“ “ “ 1, 1892,  “ “ ) 

Rate  per  Ton  per  Mile 

Present  Rates  (in  effect  July  22, 1892),  per  100  lbs — 
Rate  per  Ton  per  Mile 

916 

2.12 

.0463 

1.80 

.0393 

1.70 

.0371 

1.35 

.0:295 

1.42 

.0310 

1.12 

.0244 

1.15 

.0251 

.90 

.0196 

.95  1 
.0207 ) 
.70  1 

.0153) 

From  Chicago,  111.,  to  Kansas  City,  Mo 

Rates  in  effect  April  1, 1891,  per  100  lbs. ) 

“ “ “ 1,1892,  “ “ V 

Present  Rates.  ) 

Rate  per  Ton  per  Mile 

488 

75 

.0307 

60 

.0246 

42 

.0172 

30 

.0123 

25 

.0102 

From  Chicago,  111.,  to  New  York 

Rates  in  effect  April  1, 1891,  per  100  lbs.  ) 

“ “ “ 1,1892,  “ “ } 

Present  Rates.  ) 

Rates  per  Ton  per  Mile 

912 

75 

.0164 

65 

.0142 

50 

.0110 

35 

.0077 

30 

.0066 

25 

.005 A 

Comparative  Statement  showing  Rates  on  Cereals , per  hundred  pounds  and  per  ton  per  mile  in. 
Official  and  Western  Classification  Territories. 


Mississippi  River  (St.  Louis)  to  Denver,  Colo., 
Western  Classification,  916  Miles. 

Chicago,  III.  to 
New  York,  N.  Y.  Of- 
ficial Classifica- 
tion, 912  Miles. 

Articles 

Rate  April  1,  ’91. 

Rate  April  1,  ’92. 

Present  Rate. 

Rate  since  April  1,  ’91. 

Rate  in 

Rat  ■ per 

Rate  in 

Rate  per 

Rate  in 

Rate  per 

Rate  in 

Rate  per 

cents  per 

t m per 

cents  per 

ton  per 

cents  per 

ton  per 

cents  per 

ton  per 

100  Lbs. 

.lile. 

100  Lbs. 

Mile. 

100  Lbs. 

Mile. 

100  Lbs. 

Mile. 

Rolled  Oats 

50 

.0109 

50 

.0109 

50 

.0109 

■'j 

1 

Oat  Meal 

50 

.0109 

50 

.0109 

44 

.0096 

Hominy 

50 

.0109 

50 

.0109 

44 

.0096 

Buckwheat 

50 

.0109 

50 

.0109 

50 

.0109 

Flour  

50 

.0109 

50 

.0109 

50 

.0109 

Grits 

50 

.0109 

50 

.0109 

44 

.0096 

y 25 

.0055- 

Wheat 

50 

.0109 

50 

.0109 

50 

.0109 

Rolled  Wheat.. 

95 

.0207 

50 

.0109 

44 

.0096 

Pearl  Barley 

95 

.0207 

95 

.0207 

70 

.0153 

Cracked  Wheat 

95 

.0207 

50 

.0109 

44 

.0096 

Corn  Meal 

45 

.0098 

45 

.0098 

44 

.0096 

AVERAGE. 

61 TT 

.0134t8x 

53X7X 

.0116|f 

48xx 

.0105|f 

25 

.0055 

The  above  table  shows  that  the  present  aver- 
age rate  on  cereals  from  the  Mississippi  river 
to  Denver,  Colo.,  under  Western  Classification, 
is  23t6x  cents  or  about  94$  greater  than  the  pres- 
4 Inter  S. 


ent  rate  from  Chicago  to  New  Y ork,  under  Offi- 
cial Classification,  an  equal  distance.  Also, 
that  the  present  average  rate  per  ton  per  mile 
on  cereals  from  the  Mississippi  river  to  Den- 
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ver,  Colo.,  is  .0050|f  or  about  92$  greater  than 
that  for  the  same  distance  — Chicago  to  New 
York.  Rates  in  the  East  remain  the  same, 
while  in  the  West  an  average  reduction  of  8xaT 
cents  or  more  than  13$  is  seen  from  1891  to  1892 


and  S^yCents  or  about  9£$  from  1892, to  the  pres- 
ent time.  The  rate  on  flour,  Mississippi  river 
to  Denver,  remains  the  same,  while  hominy 
shows  a reduction  of  6$  or  12$,  and  corn  meal 
1 cent  or  2T3^  $. 


Similar  Comparison  of  Class  Rates. 

Rates  Compared  in  Cents  Per  Hundred  Pounds. 


From  Mississippi  River  to  Denver,  Colo., 
916  Miles. 

Classes. 

From  Chicago,  III.,  to* 
New  York,  N.  Y., 

912  Miles. 

Rates  Effective  July  22, 
1892. 

Rates  in  Effect  April  1, 
1891  and  1892. 

Rates  in  Effect  Since 
April  1, 1891. 

Per 
100  lbs. 

Rate  per  Ton 
per  Mile. 

Per 
100  lbs. 

Rate  per  Ton 
per  Mile. 

Per 
100  lbs. 

Rate  per  Ton 
per  Mile. 

Cents. 

Cents. 

Cents. 

Cents. 

Cents. 

Cents. 

180 

3.93 

212 

4.63 

1. 

75 

1.64 

135 

2.95 

170 

3.71 

2. 

65 

1.43 

112 

2.44 

142 

3.10 

3. 

50 

1.10 

90 

1.96 

115 

2.51 

4. 

35 

.77 

70 

1.53 

95 

2.07 

5. 

30 

.66 

6. 

25 

.55 

1171 

2.56^ 

1461 

3.20f 

Average. 

46f 

1.02£ 

The  above  table  shows  that  the  average 
rate  from  the  Mississippi  river  to  Denver, 
Colo.,  under  Western  Classification,  is  70^- 
cents  or  151f$  greater  than  the  present  aver- 
age rate  from  Chicago  to  New  York  under 
Official  Classification,  an  equal  distance. 
The  average  rate  per  ton  per  mile  for  the 
same  territory  west  is  therefore  $1.53T7TF  or 
150$  greater  than  that  for  the  corresponding 
territory  east  as  above.  Rates  in  general  in  the 
east  remain  the  same, while  in  the  west  an  aver 
age  reduction  of  29f  cents  or  about  20$  appears. 

With  regard  to  the  question  of  allowing  the 
same  rate  on  mixed  carloads  which  is  given  to 
carloads  of  a single  product,  it  may  be  re- 
marked that  it  is  almost  inextricably  involved 
in  the  question  of  the  rate.  A rule  which 
might  work  well  when  the  load  was  composed 
of  articles  bearing  the  same  rate  would  be  very 
difficult  to  formulate  where  the  different  arti- 
cles took  differing  rates.  The  questions,  which 
rate  should  govern;  whether  the  highest  or 
lowest;  whether  the  proportion  of  different 
articles  should  influence  the  car  load  rate; 
whether  the  mixed  rate  should  follow  the  high- 
est or  lowest  class  rate,  would  all  be  involved, 
and  it  would  probably  be  found  difficult  to 
formulate  an  equitable  rule  which  should  fix 
the  rate  upon  such  a load. 

The  matter  should,  moreover,  be  considered 
upon  the  theory  of  complainant,  which  con- 
templates a common  rate  for  flour  and  each 
4 Inter  S. 


one  of  the  cereal  products.  That  in  such  case- 
an  abrogation  of  the  rule  of  the  Western  Class- 
ification as  to  mixed  carloads  would  result  in 
pecuniary  benefit  to  the  complainant  cannot  be 
doubted.  Respondents  however  claim  that 
such  an  order  as  complainant  asks  would  be 
unjust. 

The  rule  of  the  Official  Classification  which 
complainant  wishes  adopted  for  western  serv- 
ice reads  as  follows: 

“8.  A.  When  a number  of  different  articles 
of  the  same  class  are  shipped  at  one  time  by 
one  shipper  to  one  consignee  at  one  point  of 
delivery  in  a full  carload,  they  shall  be  taken 
at  the  rate  per  hundred  pounds  for  such  class 
in  carloads.  If  the  articles  are  of  more  than 
one  class  the  carload  rate  and  minimum  car- 
load rate  for  the  article  of  the  highest  class 
shall  be  charged  on  all  the  articles  that  make  up 
the  carload.” 

It  is  apparent  that  the  adoption  of  this  rule 
by  the  western  roads  would  not  greatly  benefit 
the  complainant  unless  the  rate  for  transporta- 
tion of  cereal  products  is  made  the  same  as 
that  charged  for  the  transportation  of  flour, 
for  under  the  rule  quoted  above,  with  a differ- 
ing rate  on  the  articles  making  the  load,  the 
entire  load  would  take  the  rate  charged  for  the 
highest  classed  article  which  would  be  found 
as  part  of  the  load,  without  reference  to  its 
proportion  of  the  full  carload. 

The  Western  Classification  denying  a rate  to- 
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mixed  carloads  of  these  products  is  defended 
by  the  respondents  as  necessary  in  order  that 
the  manufacturers  of  a single  cereal  product 
may  have  fair  treatment  and  be  allowed  to 
compete  in  the  market.  It  is  claimed  that  as 
the  complainant  manufactures  all  the  cereal 
products,  while  his  competitors  manufacture 
as  a rule  one  or  more,  but  not  all  the  articles, 
to  grant  a mixed  carload  rate  would  enable 
complainant  to  crush  out  all  competition  on 
the  part  of  those  who  make  only  one  or  two  of 
the  products  in  controversy. 

This  is  illustrated  in  the  case  of  oatmeal  j.n 
this  manner.  There  are’millsjwhich  manufact- 
ure oatmeal  alone.  A dealer  would  not  us- 
ually wish  to  order  a full  carload  of  oatmeal 
if  he  could  purchase  a part  load  on  as  favorable 
terms.  He  would  be  required  to  invest  less 
capital,  and  would  get  quicker  returns  from 
his  investment,  if  he  could  buy  a smaller  quan- 
tity than  a carload  of  oatmeal,  and  if  allowed 
to  ship  a mixed  carload  of  cereal  products  at  a 
very  low  rate,  or  at  the  carload  rate  for  a sin- 
gle product,  he  would  purchase  from  a manu- 
facturer that  could  give  him  a carload  of  the 
several  products  in  smaller  quantities,  rather 
than  from  one  who  could  only  furnish  a single 
article,  so  that  the  single  product  manufacturer 
could  not  so  successfully  engage  in  the  trade. 
This  would  likely  be  the  result,  and  counsel 
for  complainant  in  argument  virtually  admits 
it,  but  allege  that  such  a result  is  one  with 
which  the  carriers  can  and  ought  to  have  no 
concern,  or  at  any  rate  that  it  is  not  within 
their  province  to  remedy  such  an  evil;  that  the 
states  could  not  without  the  consent  of  Con- 
gress levy  a tonnage  tax  to  meet  such  a situa- 
tion; that  the  railroads,  as  the  creatures  of  the 
state,  have  no  right  to  do  what  it  could  not 
do,  and  that  the  denial  of  the  mixed  carload 
rate  is  substantially  the  levy  of  a tax  on  ton- 
nage, and  as  such  is  an  unlawful  interference 
with  interstate  commerce. 

But  it  can  hardly  be  successfully  argued  that 
a prohibition  against  the  states,  intending  to 
keep  them  from  interfering  with  interstate 
commerce,  can  apply  to  a question  involving 
the  proper  method  of  regulation  of  interstate 
commerce  by  the  Federal  Government. 

It  is  undoubtedly  true  that  neither  the  Com- 
mission nor  carriers  are  charged  with  any 
parental  oversight  over  localties,  or  authorized 
to  stimulate  them  with  artificial  helps  to  pros- 
perity. But  when  a method  of  regulation 
would  have  the  effect  of  throwing  many  com- 
petitors out  of  the  trade,  and  centralizing  it  in 
the  hands  of  one  or  more  dealers,  it  would  not 
be  permissible  if  another  method,  without  do- 
ing wrong  to  any  one,  would  have  the  effect 
of  leaving  the  market  open  to  all  competitors; 
for  it  is  undoubtedly  true  that  both  the  law  and 
good  business  principles  favor  all  fair  compe- 
tition. The  rule  is  simply  a limitation  putup- 
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on  the  extension  of  the  carload  rate,  and 
should  be  proven  by  complainant  to  be  unfair, 
unjust  and  discriminative,  if  its  abrogation  is 
sought. 

Complainant  urges  that  the  “ rates,  classifi- 
cations, schedules  and  rules  of  defendants  are 
so  oppressive,  unreasonable  and  unjust  that  it 
is  wholly  prevented  from  shipping  any  prod- 
ucts except  flour,  oatmeal  and  rolled  oats, 
from  Chicago  to  any  points  in  Iowa,  Nebraska, 
Missouri,  Kansas  and  Colorado,  and  especially 
to  the  cities  of  Denver,  Colorado  Springs  and 
Pueblo,  in  the  state  of  Colorado.” 

This  is  denied  by  the  defendants,  and  they 
say  that  giving  to  this  complainant  the  advan- 
tages asked  by  it  would  be  to  give  it  a rate 
from  Chicago  to  Denver  97  cents  per  100  lbs. 
better  than  is  given  those  shipping  small  lots 
to  Denver,  and  a proportional  advantage  would 
be  given  on  shipments  to  other  western  points, 
resulting  in  serious  injury  to  the  business  of 
the  smaller  shippers.  It  is  said  that  complain- 
ant, if  granted  its  prayer,  could  ship  from  Chi- 
cago to  Denver  5000  lbs.  pearl  barley  in  boxes 
and  barrels,  and  15,000  lbs.  cracked  wheat  in 
boxes  and  barrels,  making  a carload,  at  55 
cts.  per  100  lbs.,  being  the  carload  rate  on 
flour;  while  a manufacturer  of  pearl  barley 
alone,  shipping  from  Chicago  to  Denver  5000 
lbs.  pearl  barley  in  boxes  and  barrels,  would 
pay  the  3d  class  rate,  $1.52  per  cwt.,  which  is 
£7  cts.  more  per  cwt.  than  the  rate  complain- 
ant demands. 

There  is  thus  brought  into  question  the  re- 
lation of  rates  between  mixed  carloads  of 
cereal  products,  and  less  than  carload  ship- 
ments of  a single  cereal  product.  But  upon 
this  important  matter  of  regulation,  namely, 
the  preservation  of  proper  relations  between 
the  differing  kinds  of  shipments  above  men- 
tioned there  has  been  no  evidence  offered.  The 
proper  relation  of  rates,  if  not  preserved,  in- 
troduces into  transactions  in  transportation 
confusion  and  discrimination  ; and  whatever 
may  be  the  facts  with  regard  to  the  rates  now 
charged  complainant  on  mixed  carloads,  it  has 
not,  in  making  out  its  case,  offered  any  evi- 
dence nor  furnished  the  Commission  with  any 
data  upon  which  a comparison  of  such  rates 
can  be  made.  Without,  therefore,  passing  up- 
on the  question  raised  in  such  a manner  as  to 
determine  it  upon  its  merits,  we  hold  that  in 
this  case  there  has  been  no  sufficient  evidence 
to  justify  the  order  as  to  mixed  carloads  asked 
by  complainant.  This  conclusion  is  reached, 
however,  with  the  reservation  that  it  does  not 
preclude  the  Commission  from  entertaining 
another  complaint  against  the  rates  on  cereals 
based  on  other  grounds,  and  raising  the  ques- 
tion either  as  to  the  reasonableness  of  such 
rates  in  themselves,  or  as  to  their  relation  to 
other  similar  rates. 


1893. 


Duncan  y.  Atchison,  T.  & S.  F.  R.  Co. 


385 


BLANTON  DUNCAN 
v. 

THE  ATCHISON,  TOPEKA  & SANTA  FE  RAILROAD  COMPANY,  The  Atlan- 
tic & Pacific  Railroad  Company,  and  The  Southern  California  Railroad  Com- 
pany, known  as  the  Santa  Fe  System. 


BLANTON  DUNCAN 
v. 

THE  SOUTHERN  PACIFIC  COMPANY  and  The  Louisville  & Nashville  Rail- 
road Company. 

[Nos.  270,  271.] 


1.  The  remedy  of  a party  for  injury  to  goods 
shipped  resulting  from  delay,  detention,  loss, 
breakage,  rotting  or  other  deterioration  or 
damage,  not  attributable  to  a violation  of 
any  provision  of  the  Act  to  Regulate  Com- 
merce, is  by  appropriate  action  in  the  courts. 

2.  Where  a contract  is  made  with  a shipper 
by  a carrier,  member  of  a through  line,  for 
shipment  of  goods  over  the  line  at  a less  than 
the  published  lawful  rate  charged  shippers 
in  general,  it  is  not  a violation  of  the  Act  to 
Regulate  Commerce  for  the  delivering  car- 
rier to  exact  payment  of  the  full  lawful  rate 
before  delivery.  Where,  however,  the  ship- 
per did  not  enter  into  the  contract  willfully 
for  the  purpose  of  securing  a rate  which  he 
Lnew,  or  by  the  exercise  of  reasonable  dili- 
gence might  have  known,  to  be  illegal,  but 
was  an  innocent  party  to  it  and  made  the 
shipment  on  the  faith  of  the  rate  named,  the 
courts  seem  inclined  to  hold  (and  it  is  a mat- 
ter for  their  determination)  that  justice  to 
the  shipper  requires  that  the  goods  be  deliv- 
ered on  payment  by  him  of  the  amount 
specified  in  the  contract. 

•3.  There  is  no  necessary  connection  or  rela- 
tion between  the  rates  on  traffic  of  the  same 
kind  or  class  transported  between  the  same 
points  in  opposite  directions  over  the  same 
road  or  line,  and  the  fact  that  such  rate  in 
one  direction  is  materially  higher  than  that 
in  the  opposite  direction  does  not,  as  in  case 
of  hauls  over  the  same  line  in  the  same  direc- 
tion, establish  prima  facie  the  unreasonable- 
ness of  the  higher  rate.  This  is  especially 
true  where  the  hauls  are  of  great  length. 

4.  The  rates  charged  on  “household  goods” 
will  not  be  declared  unlawful  on  the  mere 
fact  that  as  a condition  of  granting  them  the 
defendants  require  the  shipper  to  release  all 
claim  for  damages  in  case  of  loss  to  the 
amount  of  $5.00  per  100  lbs.  or  $1000.00  per 
carload  of  20,000  lbs.,  there  being  no  proof 
showing  that  such  rates  are  unreasonable  in 
view  of  said  limitation.  In  cases  of  loss,  the 
shipper’s  remedy  is  at  law,  and  the  question 
of  the  reasonableness  or  validity  of  a con- 
tract limiting  the  carrier’s  liability  is  to  be 
determined  in  the  courts  on  the  facts  in  each 
case. 


5.  Unless  within  the  authorized  exceptions  to 
the  general  rule  of  the  statute,  discrimina- 
tions in  charges  upon  like  shipments  of  the 
same  commodities  based  solely  upon  the 
purpose  or  “ business  motive”  of  the  shipper 
are  unlawful,  whether  effected  directly,  or 
indirectly  by  methods  of  classification. 

6.  Under  the  Western  Classification  and  tariff 
there  are  two  west  bound  carload  rates  from 
Mississippi  river  points  to  Pacific  coast  ter- 
minals on  goods  termed  “ Emigrants’  Mova- 
bles” (including  “ household  goods”)  one  a 
general  class  rate  and  the  other  designated  a 
“commodity”  rate  and  less  than  the  general 
rate;  the  latter  rate  is  published  as  being 
open  to  “intending  settlers  only,”  but  in 
practice  it  is  given  to  shippers  indiscriminate- 
ly, and  does  not  appear  to  be  unreasonable 
in  itself,  Held , (1)  That  there  is  neither  pro- 
priety in,  nor  necessity  for,  retaining  in  the 
classification  and  tariff  either  the  two  rates, 
or  the  statement  in  connection  with  the  com- 
modity rate  that  it  is  open  to  “intending set- 
tlers only,”  as  their  retention  can  only  serve 
to  mislead  the  public  and  afford  opportunity 
for  the  practice  of  favoritism  and  unjust  dis- 
crimination as  between  shippers;  (2)  That 
the  west-bound  rate  on  “ Emigrants’  Mova- 
bles” (including  “household  goods”)  from 
Louisville  to  Los  Angeles  should  not  be  in 
excess  of  the  amount  of  said  commodity  rate 
thereon. 

7.  While  the  circumstances  and  conditions  in 
respect  to  the  work  done  by  the  carrier  and 
the  revenue  earned  are  dissimilar  in  the 
transportation  of  freights  in  carloads  and  less 
than  carloads,  and  a lower  rate  on  carloads 
than  on  less  than  carloads  is,  therefore,  not 
in  contravention  of  the  statute,  yet  the  dif- 
ference between  the  two  rates  must  be  rea- 
sonable. 

8.  The  agreement  of  the  Trans-continental 
Association  on  file  with  the  Commission  is 
not  on  its  face  a “contract,  or  agreement  or 
combination,”  for  the  “pooling  of  freights” 
or  “division  of  earnings”  between  different 
and  competing  railroads,  such  as  is  declared 
unlawful  by  section  5 of  the  Act  to  Regulate 
Commerce. 
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Decided  November  3,  1893. 
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UESTION  on  rates  of  freight  on  carload  and  less  than  carload  lots  of  “emigrants’  moveables’” 
and  limitation  or  release  of  liability  for  damages.  See  Complaint,  3 Inters.  Com.  Rep. 
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Mr.  Blanton  Duncan  for  complainant. 

Messrs.  Britton  & Gray  for  Atchison,  Topeka  & Santa  Fe  R.  Co.  and  affiliated  companies. 
Mr.  James  C.  Martin  for  Southern  Pacific  Co. 

Mr.  Edward  Baxter  for  Louisville  & Nashville  R.  Co. 


REPORT  AND  OPINION  OF  THE  COMMISSION. 


Clements,  Commissioner : 

These  two  cases  were  brought  by  the 
same  complainant,  Blanton  Duncan,  and  as 
they  raise  similar,  and  to  some  extent  identical, 
questions,  may  be  considered  together. 

The  case  (No.  270)  against  the  Atchison,  To- 
peka & Santa  Fe  Railroad  Company,  the  At- 
lantic & Pacific  Railroad  Company  and  the 
Southern  California  Railroad  Company  (which 
are  known  as  the  “Santa  Fe  System”),  relates 
to  a shipment  by  complainant  over  the  roads 
of  defendants  in  January,  1889,  of  a carload 
of  “ household  effects”  from  Louisville,  Ky., 
via  St.  Louis,  Mo.,  to  Los  Angeles,  Cal.,  and 
the  subsequent  shipment  in  September  of  that 
year  of  a “carload  of  household  goods,  con- 
taining a large  portion  of  the  same  effects” 
back  from  Los  Angeles  over  the  same  route  to 
Louisville.  It  is  alleged  that  the  charge  for 
the  transportation  of  the  carload  from  Louis- 
ville to  Los  Angeles  was  $263.00,  and  from 
Los  Angeles  back,  $350.00,  and  that  this  was 
a “discrimination  against  complainant  and  the 
locality  (whether  Louisville  or  Los  Angeles 
is  not  stated)  and  a violation  of  the  3d  section 
of  the  Act  to  Regulate  Commerce.”  It  is  also 
charged,  that  on  the  eastbound  shipment  the 
goods  were  in  transit  six  or  eight  days  longer 
than  is  usual  for  the  passage  of  cars  over 
that  route  and  about  eight  days  longer  than 
the  transit  of  the  westbound  carload,  and 
were  received  by  complainant  at  Louisville  in 
a badly  damaged  condition — the  damage  being 
estimated  at  about  $1000.00. 

In  the  case  (No.  271)  against  the  Southern 
Pacific  Company  and  the  Louisville  & Nash- 
ville Railroad  Company,  complaint  is  made  in 
reference  to  a shipment  by  complainant  on 
January  12,  1889,  of  a carload  of  goods  over 
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the  roads  of  defendants  from  Louisville  ma 
New  Orleans  to  Los  Angeles.  As  to  this- 
shipment,  it  is  alleged,  that  “the  Louisville  & 
Nashville  Railroad  Company,  through  its 
agent,  made  a contract  with  complainant  in 
writing,  to  transport  from  Louisville  to  Los 
Angeles  a carload  of  ‘ emigrant  movables ,’  not 
to  exceed  20,000  lbs.  in  weight,  for  the  sum  of 
$263,  which  was  the  rate  for  such  carload  for 
emigrants  on  the  printed  tariffs  of  the  defend- 
ant companies”  and  “it  was  further  agreed  in 
said  written  contract,  that  complainant  should 
ship  in  the  same  carload  his  furniture,  mirrors,, 
pictures  and  household  effects  generally,  and 
some  hams,  lard,  apples,  butter,  eggs,  cheese, 
etc.,  as  a part  of  his  said  emigrant  movables,, 
without  becoming  subject  to  any  further  de- 
mand or  claim,  because  they  were  of  a differ- 
ent and  lower  classification,  than  household 
effects;”  that  “in  pursuance  of  said  contract 
the  Louisville  & Nashville  Railroad  Company 
received  [and  shipped  the  said  effects  which 
were  received  in  Los  Angeles  on  Feb.  1st  by 
the  Southern  Pacific  Company  and  on  notice 
thereof  the  complainant  gave  to  the  Southern 
Pacific  Transfer  Company  the  $263.00  in  pay- 
ment of  the  freight;”  that  thereupon,  the  fur- 
niture was  delivered,  but  the  Southern  Pacific 
Company  refused  to  deliver  the  provisions, 
etc.,  claiming  that  it  was  a mixed  carload  and 
demanding  an  additional  sum  of  $128.10  as 
freight  on  the  provisions,  etc.,  and  on  com- 
plainant’s refusal  to  pay  the  additional  freight 
held  said  provisions,  etc.,  until  after  March  14, 
1889;  that  complainant,  about  March  8,  en- 
gaged a firm  of  lawyers  to  sue  said  railroad 
company  for  illegal  conversion  of  the  goods, 
and  the  agent  of  the  company  having  heard  of 
this  requested  complainant’s  lawyers  to  hold 
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up  proceedings,  and  thereafter,  on  March  14, 
■wrote  complainant  that  the  company  would 
surrender  the  goods  without  further  payment 
of  freight;  that  complainant  then  accepted  the 
goods,  with  notice  to  the  company  that  all 
damage  resulting  from  their  detention  would 
he  claimed,  and  that  “from  rotting  and  other 
causes  an  immediate  sale  was  necessary,  with 
damage  to  a large  amount,  which  the  company 
refused  to  pay.”  The  complainant  charges 
that  the  demand  by  the  Southern  Pacific  Com- 
pany of  the  additional  freight  charge  was  a 
“discrimination  against  him  in  violation  of  the 
Act  to  Regulate  Commerce.”  In  an  amend- 
ment to  the  complaint  in  this  case,  it  is  fur- 
ther alleged,  that  the  Southern  Pacific  Com- 
pany by  its  tariff  in  combination  with  other 
railroads  discriminated  in  1889  between  west 
bound  rates  charged  for  household  goods  from 
Louisville  to  Los  Angeles  and  rates  on  such 
goods  from  Los  Angeles  east  bound  to  Louis- 
ville, the  rate  per  carload  west  bound  being 
$263.00  and  for  the  same  classification  and 
commodity  over  the  same  line  east  bound, being 
$350.00  per  car;  and  that  this  is  violative  of 
section  3 of  the  Act  to  Regulate  Commerce. 

In  the  complaints  in  both  cases  the  follow- 
ing additional  allegations  and  charges  are 
made: 

1.  That  by  the  tariffs  of  the  defendant  car- 
riers the  rate  on  “household  goods”  per  100 
lbs.  for  less  than  the  carload  of  20,000  lbs.  is 
$3.95,  both  east  and  west  bound,  and  the  rate 
per  carload  of  20,000  lbs.  is  $263.00  and  that 
this  is  unreasonable,  in  that  it  compels  ship- 
pers to  pay  for  a carload  of  20,000  lbs.  even  if 
the  weight  of  the  shipment  is  less  than  10,000 
lbs. : that  said  carriers  further  exact,  as  a con- 
dition of  granting  said  rates,  a release  by  the 
shipper  of  all  claim  for  damages  for  loss  in  ex- 
cess of  the  amount  of  $5.00  per  100  lbs.,  and 
that  this  also  is  unreasonable  and  a violation 
of  the  Act  to  Regulate  Commerce. 

2..  That  the  defendant  earners  are  “in  com- 
bination with  other  common  carriers  under  the 
name  of  the  Trans-Continental  Traffic  Associa- 
tion, under  the  rules  of  which  they  committed 
the  violations  of  the  Act”  recited  by  complain- 
ant; and  that  “said  combination  is  violative  of 
section  5 of  the  Act,”  forbidding  the  pooling  of 
freights  and  division  of  earnings  of  competing 
railroads,  in  that  “it  is  a combination  on  the 
part  of  the  carriers  to  pool  and  divide  earnings 
effectively,  by  upholding  the  prices  of  freights 
among  the  different  and  competing  railroads.” 

The  defendants  in  their  answers  deny  all  the 
alleged  violations  of  law  on  their  part  and  set 
up  various  matters  of  fact,  which,  so  far  as 
deemed  relevant  and  established  by  the  proof, 
will  be  stated  and  discussed  in  our  findings  of 
fact  and  conclusions. 

The  complainant  submitted  a motion  in  case 
No.  270,  which  is  stated  at  the  outset  to  be  a 
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motion  “to  strikeout  the  answer  of  the  defend- 
ants as  irrelevant,  flippant  and  frivolous;  as 
containing  scandalous  and  libelous  matter,  and 
as  in  disrespect  of  this  court”  (commission), 
specifying  certain  portions  of  the  answer  as 
subject  to  those  objections.  The  motion  con- 
cludes with  a prayer  “that  the  defendants  be 
ordered  to  reform  their  pleading .”  The  motion 
taken  as  a whole  we  consider  to  be  in  legal 
effect  a motion  to  have  the  answer  reformed  by 
striking  therefrom  the  alleged  objectionable 
matter.  Parts  of  the  matter  referred  to  (and 
which  we  deem  it  unnecessary  to  set  forth), 
while  doubtless  provoked  by  the  evident 
warmth  exhibited  by  the  complainant  in  his 
petition,  were  not  in  our  opinion  justified  or 
proper  to  be  inserted  in  the  answer  in  this  case. 
The  offensive  averments  made  the  basis  of  the 
motion  are,  however,  surplusage  and  the 
answer  without  reference  to  them  puts  in  issue 
all  the  material  allegations  of  the  complaint; 
the  parties  have  appeared  (the  determination 
of  the  motion  as  preliminary  not  having  been 
insisted  upon)  have  introduced  their  evidence, 
argued  the  case  upon  its  merits  and  submitted 
it  for  our  adjudication  thereon,  and  an  order 
at  this  time  requiring  the  defendants  to  reform 
their  answer  by  expunging  therefrom  the  ob- 
jectionable matter  would  only  result  in  further 
delay.  The  matter  referred  to  will  be  treated 
as  stricken  out  and  will  not  be  considered  in 
our  determination  of  the  questions  presented. 
While  under  the  circumstances  we  deem  it  in- 
advisable to  issue  a formal  order  granting  the 
complainant’s  motion,  it  is  proper  to  say,  that 
the  use  of  offensive  personalities  and  statements 
in  pleadings,  when  not  essential  to  a full  pres- 
entation of  the  pleader’s  case,  should  be  care- 
fully avoided  and  that  in  this  case  it  meets  with 
our  disapproval. 

In  case  No.  270  there  is  a motion,  also,  on  the 
part  of  one  of  the  defendants,  the  Atchison,. 
Topeka  & Sante  Fe  R.  Co.,  to  strike  from 
the  file  the  deposition  of  the  complainant, 
Blanton  Duncan,  taken  at  Louisville,  Nov.  22, 
1890,  on  the  ground  as  stated  in  the  motion, 
that  “ reasonable  notice  of  the  taking  thereof 
was  not  given  respondent,  as  required  by  U. 
S.  Rev.  Stat.  § 863  and  Rule  XII.  of  this  Com- 
mission.” The  Rule  XII.  referred  to  is  that 
contained  in  the  “ Rules  of  Practice”  adopted 
by  this  Commission,  June,  1889,  which  were 
in  force  at  the  time  the  deposition  in  question 
was  taken.  It  provides  that  “ when  a case  is 
at  issue  on  petition  and  answe^,  each  party 
may  proceed  at  once  to  take  depositions  of  wit- 
nesses in  the  manner  provided  by  sections  863 
and  864  of  the  Revised  Statutes.”  Section  863 
requires  “reasonable  notice”  to  be  given  in 
writing  “ to  the  opposite  party  or  his  attorney 
of  record,  as  either  may  be  nearest.”  The  no- 
tice given  by  complainant  was  by  registered 
letter  addressed  to  “ Robert  Dunlap,  Atty.  A. 
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T.  & S.  F.  R.  R.,  Topeka,  Kansas,”  advising 
him  that  the  complainant  and  other  witnesses 
would  be  examined  before  a notary  public  in 
Louisville  on  Nov.  22,  1890,  at  10  A.  M.  Dun- 
lap was  not  the  attorney  of  record  of  the  de- 
fendant and  if  he  had  been,  we  do  not  think 
the  notice  was  “ reasonable,”  as  it  was  re- 
ceived by  him  at  Topeka,  a distance  of  622 
miles  from  Louisville,  only  two  days  prior  to 
the  time  named  for  taking  the  testimony.  But, 
it  will  be  observed,  Rule  XII.  invoked  by  the 
defendants,  only  applies  “ when  a case  is  at 
issue  on  petition  and  answer.”  By  Rule  IV. 
it  is  required  that  “a  carrier  complained 
against  must  answer  the  complaint  made  with- 
in 20  days  from  date  of  notice  thereof.”  The 
defendants’  attorneys,  Messrs.  Britton  & Gray, 
acknowledged  service  of  a copy  of  the  com- 
plaint, Sept.  6,  1890,  but  filed  no  answer  until 
Dec.  20,  1890,  nearly  three  months  after  the 
expiration  of  the  time  prescribed  by  the  rule 
for  filing  answers  and  about  a month  after  the 
deposition  in  question  had  been  taken.  When 
the  deposition  was  taken  the  cause  was  not  at 
“ issue  on  petition  and  answer,”  and  the  de- 
fendants were  then  and  had  been  in  default 
nearly  two  months,  not  having  answered  with- 
in the  prescribed  time.  In  cases  of  such  default 
the  following  provisions  of  Rule  XI.  apply: 
“ The  petitioner  or  complainant  must  in  all 
cases  prove  the  existence  of  the  facts  alleged  to 
constitute  a violation  of  the  Act,  unless  the 
carrier  complained  of  shall  admit  the  same,  or 
shall  fail  to  answer  the  complaint.  ...  In 
cases  of  failure  to  answer , the  Commission  will 
take  such  proof  of  the  charge  as  may  be 
deemed  reasonable  and  proper,  and  may  make 
such  order  therein  as  the  circumstances  of  the 
case  may  require.”  At  the  hearing  the  com- 
plainant offered  himself  for  cross-examination 
on  the  matters  contained  in  the  deposition  and 
the  counsel  for  defendant  availed  himself  of 
this  offer,  reserving  the  right  to  insist  upon  the 
motion.  It  will  be  seen  that  under  the  views 
which  we  take  of  the  law  applicable  to  the 
questions  presented  in  this  case,  the  facts  tes- 
tified to  in  the  deposition  and  not  elsewhere 
proven  can  not  prejudice  the  defendant  in  this 
proceeding.  It  is,  therefore,  unnecessary  to 
decide  whether  under  the  circumstances  above 
detailed  the  motion  should  or  should  not  be 
granted. 

Facts  and  Conclusions. 

Where  injury  or  damage  is  sustained  by  a 
party  “in  consequence  of  any  violation”  by  a 
common  carrier  of  the  provisions  of  the  Act 
to  Regulate  Commerce,  it  is  made  the  duty  of 
this  Commission  to  issue  “a  notice  to  said  com- 
mon carrier  to  cease  and  desist  from  such  vio- 
lation or  to  make  reparation  for  the  injury  so 
found  to  be  done,  or  both.”  The  injury  to 
goods  of  complainant  on  their  reshipment  to 
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Louisville  in  September,  1889,  set  up  in  case 
No.  270  against  the  companies  forming  the 
“Santa  Fe  System,”  does  not  appear  to  have 
been  in  consequence  of  a violation  of  any  of 
the  provisions  of  the  Act.  He  testifies  that  the 
goods  were  received  by  him  “in  a badly 
smashed  condition,  the  repairs  on  part  of 
which  cost  him  over  $600.00,”  and  that  the 
transit  was  seven  days  longer  than  on  the 
original  shipment  of  the  goods  west.  The 
damage  to  the  goods  shipped  January  12,  1889, 
to  Los  Angeles,  mentioned  in  case  No.  271, 
against  the  Louisville  & Nashville  and  South- 
ern Pacific  Companies,  appears  to  have  result- 
ed from  “rot, ting  and  other  causes”  of  the  per- 
ishable part  of  the  shipment  during  its 
detention  by  the  Southern  Pacific  Company 
after  its  arrival  at  destination.  The  detention 
was  because  of  the  failure  and  refusal  of  the 
complainant  to  pay  as  freight  on  the  goods  so 
detained,  a sum  in  addition  to  the  amount 
specified  in  the  bill  of  lading  and  in  a contract 
made  by  complainant  with  the  initial  carrier, 
the  Louisville  & Nashville  Company,  for  the 
entire  shipment,  embracing  household  furni- 
ture as  well  as  the  detained  articles.  The  de- 
mand of  this  additional  sum  is  charged  by  the 
complainant  to  have  been  a “discrimination 
against  him  in  violation  of  the  Act  to  Regu- 
late Commerce.”  As  will  be  seen  from  our 
discussion  of  the  matter  infra,  this  charge  can- 
not, in  our  opinion,  be  sustained.  Therefore, 
in  this  case,  also,  the  damage  complained  of 
cannot  be  made  the  basis  of  an  order  of  repa- 
ration as  being  “in  consequence  of  any  viola- 
tion of  the  Act.”  The  remedy  of  a party  for 
injury  to  goods  shipped  resulting  from  delay  in 
transit,  detention,  loss,  breakage,  rotting  or 
other  deterioration  or  damage  not  attributable 
to  a violation  of  any  provision  of  the  Act, 
is  by  proper  action  in  the  courts.  Loud  v. 
South  Carolina  R.  Co.  4 Inters.  Com. 
Rep.  205,  5 I.  C.  C.  Rep.  529.  The  com- 
plainant, it  is  proper  to  say,  does  not  ask  for 
orders  of  reparation  from  this  Commission, 
and  has  instituted  suits  in  court  for  the  re- 
covery of  his  alleged  damage  in  both  cases. 

We  will  now  consider  the  contention  of 
complainant  (to  which  we  have  just  adverted), 
that  the  demand  by  the  Southern  Pacific  Com- 
pany of  the  additional  freight  charge  on  what 
we  have  denominated  the  perishable  part  of 
the  shipment  “was  a discrimination  against 
him  in  violation  of  the  Act  to  Regulate  Com- 
merce.” The  Louisville  & Nashville  R.  R. 
Company  by  its  agent  contracted  with  the 
complainant  to  ship  a carload,  not  to  exceed 
20,000  lbs.  in  weight,  of  household  furniture 
and  goods  as  “emigrants’  movables”  from 
Louisville  via,  New  Orleans  to  Los  Angeles, 
over  its  own  road  and  that  of  the  Southern 
Pacific  Company,  for  $263.00,  with  permission 
to  embrace  in  said  carload  apples,  bacon,  lard. 
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etc.  The  rate  designated  as  a commodity  rate 
on  “emigrants’  movables”  from  St.  Louis  and 
New  Orleans  (Mississippi  river  points)  to  Los 
Angeles  under  the  west  bound  tariff  of  the 
Trans-Continental  Association  was  $215.00  per 
carload  of  20,000  lbs.  The  rate  of  $263.00 
which  the  Louisville  & Nashville  R.  R.  Co. 
agreed  to  charge  complainant  was  a combina- 
tion of  the  local  rate  frrom  Louisville  to  St. 
Louis  with  the  $215.00  rate  from  the  latter 
point  on.  This  rate  was  the  lowest  possible 
on  any  combination  of  rates  by  any  route  from 
Louisville  to  Los  Angeles,  the  combination  on 
New  Orleans  (via  which  the  goods  were 
shipped)  being  $288.00,  or  $25.00  more.  The 
Southern  Pacific  Company,  after  making  out 
an  original  bill  for  $288.00  based  on  the  com- 
bination on  New  Orleans,  reduced  it  to  $263.00, 
which  the  complainant  paid.  The  furniture 
and  household  goods  were  delivered,  but  the 
apples,  bacon,  lard,  etc.,  were  detained  as  not 
being  “emigrants’  movables,”  and  a separate 
bill  of  $122.10  was  made  out  therefor,  which 
the  complainant  refused  to  pay.  Thereupon 
a correspondence  was  had  between  the  South- 
ern Pacific  and  the  Louisville  & Nashville 
which  resulted  in  an  order  from  the  Louisville 
& Nashville  Company  directing  the  Southern 
Pacific  to  charge  up  the  $122.10  against  the 
Louisville  & Nashville  Company.  The  South- 
ern Pacific  Company  then  delivered  the  goods 
to  complainant  (except  the  apples,  which  had 
been  sold  as  perishable  and  accounted  for)  in, 
as  he  alleges,  a damaged  condition  resulting 
from  the  detention.  The  rate  of  $263.00  given 
complainant  by  the  Louisville  & Nashville 
Company  was  the  westbound  rate  on  “emi- 
grants’ movables,”  and  it  appears  that  the 
articles  detained  by  the  Southern  Pacific  Com- 
pany did  not  belong  to  that  class  of  goods  as 
defined  in  the  current  western  classification, 
The  charge  for  those  goods  of  $122. 10  appears 
to  have  been  in  accordance  with  the  regular 
published  tariff,  and  the  Louisville  & Nash- 
ville Company  recognized  this  by  having  that 
amount  charged  to  it  in  its  settlement  with  the 
Southern  Pacific.  From  these  facts  it  does 
not  appear  that  the  Southern  Pacific  Company 
discriminated  against  the  complainant  in  mak- 
ing the  additional  charge,  but  only  demanded 
(as  the  law  required)  the  regular  published 
tariff  rates  on  such  shipments,  and  which  were, 
or  should  have  been,  charged  all  shippers  alike. 
If  this  rate  was  in  itself  reasonable  (as  to 
which  there  is  no  evidence  pro  or  con)  its  ex- 
action was  no  violation  of  the  Act  to  Regulate 
Commerce.  On  the  contrary,  the  Louisville  & 
Nashville  Company  would  seem  to  have  vio- 
lated the  Act  both  by  a discrimination  in  favor 
of  complainant  in  charging  him  less  than  the 
established  tariff  rates  charged  shippers  in 
general  and  by  a deviation  from  those  rates. 
The  complainant  would,  also,  have  been 
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chargeable  with  a violation  of  law  if  he 
“ knowingly  and  willfully  ” obtained  the  trans- 
portation of  his  goods  “at  a less  than  the  reg- 
ular rates  then  established  and  in  force  on  the 
line  of  transportation.”  (Sec.  10,  Act  to  Reg- 
ulate Commerce).  It  is  proper  to  say  in  this 
connection  that,  while  the  demand  of  the  full 
legal  rate  and  detention  of  the  goods  for  its 
enforcement  by  a carrier  cannot  be  held  to  be 
a violation  of  any  provision  of  the  Act  to  Reg- 
ulate Commerce,  the  question  of  the  lawfulness 
of  such  detention,  where  the  shipper  is  an  in- 
nocent party  to  the  contract  and  not  in  pari 
delicto  with  the  contracting  carrier,  will  arise 
in  a suit  at  law  for  the  recovery  of  the  goods 
and  damages  for  their  detention  and  is  one  for 
the  determination  of  the  courts  and  not  within 
the  cognizance  of  this  Commission. 

Demand  by  the  terminal  or  delivering  car- 
rier, in  cases  of  through  shipments  over  lines 
composed  of  two  or  more  roads,  of  a greater 
amount  of  freight  charges  than  is  specified 
by  the  initial  carrier  in  the  bill  of  lading  or 
contract  of  shipment,  appears  to  be  of  com- 
mon occurrence  and  is  a matter  of  almost 
constant  complaint  to  this  Commission.  It 
seems  to  be  the  rule  on  the  part  of  carriers 
in  such  cases  to  detain  the  goods,  if  payment 
be  not  made.  The  consignee  is  thus  left  the 
option  of  paying  the  extra  charge,  no  matter 
how  unlawful  or  unreasonable,  or  of  being 
deprived  for  an  indefinite  period  of  the  goods, 
which  he  often  urgently  needs  in  his  business 
or  for  other  purposes.  If  payment  be  made 
and  the  amount  paid  prove  to  be  an  “over- 
charge,” the  consignee  is  then  compelled  to 
seek  re-payment  from  the  carrier  and  this  is 
generally  found  to  be  a matter  of  great  dif- 
ficulty, involving  much  correspondence  and 
many  references,  back  and  forth,  from  one 
railroad  official  or  department  to  another, 
lasting  ordinarily  for  months  and  sometimes 
for  years.  The  trouble  and  delay  incident  to 
such  claims  are  so  great  and  vexatious  as  to 
preclude  the  consignee  from  attempting  to 
obtain  satisfaction  where,  as  is  generally  the 
case,  small  amounts  are  in  question.  While 
for  the  most  part  the  sum  in  each  case  may 
be  small,  the  instances  are  so  numerous,  that 
in  the  aggregate  they  involve  a large  and  ma- 
terial amount.  The  shipment  is  made  on  the 
faith  of  the  rate  named  by  the  initial  carrier 
and  in  cases  of  merchandise  shipments  the 
extra  charge  always  lowers  the  margin  of  prof- 
it on  the  goods  and  doubtless  frequently 
causes  the  transaction  to  result  in  actual  loss. 
The  practice  (as  it  may  be  termed  from  its 
frequency)  of  “overcharging”  is  a wide  spread 
evil,  which  calls  for  a remedy.  Where  the 
demand  by  the  delivering  carrier  is  for  an 
amount  other  than  the  regular  published  rate 
filed  with  this  Commission,  it  is  made  unlaw- 
ful by  sec.  6 of  the  Act  to  Regulate  Commerce, 
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and,  if  done  ‘‘willfully,”  is  declared  in  sec. 
10  to  be  a misdemeanor  punishable  “upon 
conviction  thereof  in  any  district  court  of 
the  United  States  within  the  jurisdiction  of 
which  such  offense  was  committed  by  a fine 
of  not  to  exceed  $5000.00.”  The  time,  ex- 
pense and  trouble  which  are  required  in  pros- 
ecutions under  this  clause  of  the  Statute  and 
the  difficulty  in  making  proof  of  the  criminal 
intent,  are  so  great  in  comparison  with  the 
amount  which  may  be  involved  in  any  one 
overcharge  as  to  render  such  prosecution  as 
a general  rule  impracticable.  Moreover,  it  is 
not  to  be  believed,  that  overcharges  are  re- 
sorted to  by  railway  companies  “willfully” 
and  systematically  as  a means  of  evading  the 
law.  The  remedy,  in  our  opinion,  lies  in  the 
hands  of  the  carriers  and  consists  largely  in 
adopting  measures  to  prevent  mistakes  in  the 
rate  named  to  the  shipper. 

It  is  difficult  to  understand  why  mistakes 
in  through  rates  should  be  of  such  frequent 
occurrence  and  why,  by  the  exercise  of  ordi- 
nary diligence,  they  may  not  be  avoided.  If 
the  tariffs,  classifications  and  rules  of  the  rail- 
way companies  or  associations  are  so  uncer- 
tain or  complex  and  confusing,  that  even  a 
railroad  agent,  whose  special  duty  it  is  to  know 
them  accurately,  cannot  advise  shippers  with 
certainty  what  the  rates  are,  then  either  a 
simpler,  more  certain  and  less  perplexing  sys- 
tem should  be  adopted,  or  else  agents  of  a 
higher  order  of  intelligence  should  be  em- 
ployed. If  the  agents  of  the  roads  cannot 
readily  understand  the  tariffs  and  classifica- 
tions, how  can  a shipper  be  expected  to  do  so? 
A system  of  tariffs  and  classifications  unin- 
telligible to  shippers  defeats  the  end  and  ob- 
ject of  the  provisions  of  the  interstate  com- 
merce law  and  rules  of  this  Commission 
thereunder  requiring  the  posting  and  publica- 
tion of  rates  for  the  information  of  the  public. 

If  the  contract  for  shipment  be  for  a greater 
than  the  authorized  rate,  it  is  manifestly  not 
only  a violation  of  law  by  the  carrier,  but  also 
an  imposition  upon  the  shipper,  who,  it  is  to  be 
assumed,  would  not  knowingly  agree  to  pay 
such  rate.  In  a case  of  that  kind  there  is  no 
ground,  legal  or  equitable,  for  the  enforce- 
ment of  the  contract.  Where  the  rate  specified 
in  the  contract  is  less  than  the  established  le- 
gal rate,  and  the  shipper  “knowingly  and  will- 
fully” obtains  the  transportation  of  his  prop- 
erty at  this  illegal  rate,  he  can  of  course  ac- 
quire no  rights  under  the  contract;  but,  where 
the  shipper  has  not,  or  is  not  chargeable  with, 
this  guilty  knowledge  and  intent,  a different 
rule  has  been  laid  down  in  the  case  of  the  Mo- 
bile & O.  R.  Co.  v.  Dismukes,  decided  by  the 
Supreme  Court  of  Ala.,  Dec.  27,  1891  (4 
Inters.  Com.  Rep.  200).  The  shipment  in- 
volved m that  case  was  from  Cairo,  111.  via 
Mobile,  Ala.  over  the  through  line  formed  by 
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the  roads  of  the  Mobile  & Ohio  and  Mobile  & 
Birmingham  R.  R.  Companies,  to  Sunny 
South,  a station  on  the  latter  road.  The  value 
of  the  goods  was  about  $40.00  and  the  freight 
charge  named  in  the  bill  of  lading  delivered  to 
the  shipper  was  $5.44.  The  charge  under  the 
tariff  of  rates  filed  with  this  Commission,  it  is 
stated  in  the  opinion,  would  have  been  $29.30. 
On  the  arrival  of  the  goods  at  Sunny  South, 
the  consignee,  Dismukes,  tendered  $5.44,  the 
amount  specified  in  the  bill  of  lading,  and  de- 
manded delivery.  This  demand  was  denied, 
the  agent  of  the  Company  claiming  the  estab- 
lished rate  of  $29.30.  The  consignee  brought 
suit  before  a justice  of  the  peace  for  the  value 
of  the  goods  and  recovered  judgment.  On 
appeal  by  the  company,  the  judgment  was 
sustained  in  the  circuit  court  and  finally  af- 
firmed by  the  supreme  court  of  the  state.  The 
illegality  of  the  contract  appears  to  have  been 
relied  on  as  a defense  by  the  company.  The 
following  is  an  extract  from  the  opinion  of  the 
supreme  court  in  the  case: 

“The  Mobile  & Ohio  Company  agreed  and 
bound  itself  to  carry  this  consignment  to 
Sunny  South,  Ala.,  and  there  deliver  it  to  Dis- 
mukes, for  a certain  compensation.  That 
company  has  no  right,  under  the  law  and  its 
tariff  of  rates  adopted,  approved,  and  promul- 
gated as  by  law  provided,  to  enter  into  any 
such  contract;  and  so  far  as  the  company  is 
beneficially  concerned  in  it,  so  far  as  the  con- 
tract might  otherwise  be  relied  on  by  the  car- 
rier against  the  consignee,  it  is  void,  as  being 
in  the  teeth  of  the  law  of  Congress,  as  the  same 
has  been  put  into  practical  operation,  upon  the 
carrying  business  of  the  company.  But  it  by 
no  means  follows  that  the  consignee  has  no 
rights  under  it,  or,  indeed  any  less  or  other 
right  than  would  have  been  his  had  the  rate 
set  down  in  the  bill  of  lading  been  the  ap- 
proved rate  for  the  transportation.  It  no- 
where appears  that  either  the  consignor  or 
consignee  knew  that  the  stipulated  rate  was 
different  from  the  approved  rate.  It  is  not  in 
the  contemplation  of  the  Interstate  Commerce 
Law  that  persons  dealing  with  common  car- 
riers should  be  held  to  a knowledge  of  what 
their  published  schedules  of  rates  contain. 
These  schedules  are  not  part  of  the  law  which 
all  men  are  held  to  know.  . . . It  is  only 
when  the  shipper  knowingly  contracts  for  a 
rate  differing  from  that  therein  prescribed  that 
his  act  is  denounced  as  unlawful  and  punished 
as  a crime.  The  motive  of  this  legislation, 
moreover,  is  the  protection  of  persons  dealing 
with  common  carriers.  Its  primary  purpose 
is  to  prevent  a resort  on  the  part  of  carriers  to 
the  undue  advantages  which  accrue  to  them 
from  the  circumstances  of  their  relations  to 
persons  having  need  for  their  services.  . . . 
To  allow  the  carrier  to  draw  the  shipper,  en 
tirely  ignorant  of  the  schedule  of  rates  ap- 
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proved  by  the  commission,  into  a contract  of 
affreigntment.  upon  which  the  goods  are  de- 
livered and  carried,  at  a stipulated  rate  which 
the  shipper  can  afford  to  pay,— as  in  this  in- 
stance, about  121  per  cent  of  the  value  of  the 
property,— and  then  refuse  to  deliver  the  ship- 
ment. to  the  consignee,  except  upon  payment 
-of  a rate  which  he  cannot  afford  to  pay,— in 
this  instance,  75  per  cent  of  the  value,— and 
upon  which  the  property  would  not  have  been 
shipped  at  all,  would  be  to  put  a construction 
on  the  law  of  Congress  which  its  terms  do  not 
require  or  justify,  and  which  would  defeat  the 
purposes  which  actuated  its  enactment.  True 
it  is  that  the  contract  here  is  one  which  the 
Mobile  & Ohio  Company  had  no  right  to  make. 
True  it  is  that  its  execution  on  their  part  in- 
volved a crime.  But  the  act  of  the  shipper  in 
entering  into  it  is  not,  in  the  absence  of  knowl- 
edge on  his  part  of  the  schedule  rate,  tainted 
with  criminality,  or  violative  of  any  provision 
of  the  interstate  commerce  acts.  He  is  not  in 
pari  delicto  with  the  contracting  carrier;  and 
he  is  entitled  to  the  protection  of  that  princi- 
ple of  law  which  enforces  such  a contract  in 
behalf  of  the  innocent  party  to  it,— a principle 
which  we  conceive  to  be  logically  sound,  and 
thoroughly  settled  upon  authority.  See  Tracy 
v.  Talmadge,  14  N.  Y.  162,  and  numerous  later 
cases,  which  are  cited  and  discussed  in  a note 
to  that  case  as  reported  in  67  Am.  Dec.  153.” 

(See  also  authorities  cited  in  foot  note,  4 
Inters.  Com.  Rep.  200,  201.) 

In  cases  of  through  shipments  at  through 
rates  over  lines  operated  by  several  carriers, 
•each  successive  carrier  knows  that  the  trans- 
portation over  its  road  is  under  a contract  with, 
or  at  a rate  named  by,  the  initial  carrier,  and  it 
would  seem  that  a system  may  be  adopted  (if 
it  does  not  already  exist)  by  which  each  car- 
rier, before  forwarding  the  shipment,  may 
know  what  that  rate  is,  and  that  the  payment 
of  overcharges  as  a condition  precedent  to  the 
delivery  of  the  goods  might  be  avoided.  What 
we  have  said  in  this  connection  is  intended  as 
suggestion  and  for  the  purpose  of  invoking  the 
serious  consideration  and  prompt  action  of 
•carriers  in  reference  to  a matter  of  general  and 
almost  constant  complaint. 

As  appears  from  our  statement  of  the  alle- 
gations of  the  complaints,  it  is  claimed  in  sub- 
stance in  both  the  cases  that  the  charge  by  de- 
fendants of  $350.00  for  the  transportation  over 
their  respective  lines  of  a carload  of  “house 
hold  goods”  from  Los  Angeles  east  to  Louis- 
ville, while  only  $263.00  is  charged  on  a 
carload  of  goods  of  the  same  kind  and  classifi- 
cation from  Louisville  over  said  lines  west  to 
Los  Angeles,  is  in  violation  of  section  3 of  the 
Act  to  Regulate  Commerce,  which  forbids  the 
giving  of  undue  or  unreasonable  preferences  or 
advantages  as  between  persons,  particular  de- 
scriptions of  traffic  and  localities.  In  case 
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No.  270  against  the  “Santa  Fe”  line,  this  com- 
plaint is  confined  to  complainant’s  shipment 
of  household  goods  from  Louisville  to  Los 
Angeles  in  January,  1889,  and  their  shipment 
back  in  September  of  that  year,  and  in  case 
No.  271  against  the  Louisville  & Nashville  and 
Southern  Pacific  Companies,  it  relates  to  ship- 
ments in  1889  of  “household  goods”  in  general. 
Under  the  Western  Classification  (which  is  ap- 
plied to  this  traffic)  “household  goods”  and 
what  are  termed  “Emigrants’  movables” 
(which  embrace  “household  goods”  and  other 
articles  hereinafter  named)  in  carloads  are 
classed  ‘B’  and  the  class  rate  on  them  from 
Louisville  to  Los  Angeles  and  from  Los  An- 
geles to  Louisville  is  the  same  both  ways, 
$350.00.  On  complainant’s  shipments  from 
Los  Angeles  to  Louisville,  he  was  charged 
this  rate,  it  being  the  only  east  bound  rate  be- 
tween those  points  applicable  to  his  shipments. 
On  shipments  west,  however,  from  Louisville 
to  Los  Angeles,  there  is  also  what  is  called  a 
“commodity”  rate  on  “emigrants’  movables” 
and  this  rate,  as  heretofore  shown,  amounted 
to  $263.00  per  carload.  The  complainant’s 
goods  were  shipped  west  under  this  rate  on 
“emigrants’  movables.”  The  difference  be- 
tween the  two  rates  is  $87.00,  and  the  goods 
shipped  by  complainant  west  were  of  the  same 
kind  and  would  come  under  the  same  classifi- 
cation as  those  shipped  by  him  east. 

“Emigrants’  Movables”  are  defined  in  the 
Western  Classification  as  the  “property  of  in- 
tending settlers  only,”  and  the  terms  apply  (ac- 
cording to  that  classification  from  which  we 
quote)  to  “Household  goods;  second  hand  farm 
machinery  and  vehicles;  livestock,  not  exceed- 
ing ten  (10)  head;  trees  and  shubbery;  lumber 
and  shingles  (not  to  exceed  in  the  aggregate 
the  equivalent  of  2500  ft.  of  lumber);  fence 
posts  (not  to  exceed  250  in  number);  or  a por- 
table house;  and  property  included  in  the  outfit 
of  intending  settlers,  but  does  not  include  doors, 
sash,  blinds,  provisions,  grains  (unless  intended 
for  seed  or  for  feeding  animals  w7hile  in  trans- 
it) general  merchandise,  nor  any  articles 
intended  for  sale  or  speculation.”  The  tes- 
timony is  that  the  commodity  rate  on  “Emi- 
grants’ Movables”  west  bound  was  adopted  for 
the  purpose  of  assisting  and  stimulating  emi- 
gration westward  to  the  Pacific  coast  and  ter- 
ritories and  thus  increasing  the  business  of 
defendants.  While  this  rate  was,  doubtless, 
primarily  made  for  the  use  of  “intending  set- 
tlers” or  emigrants  only,  in  practice  (according 
to  the  evidence)  it  is  given  to  shippers  indis- 
criminately, without  inquiry  as  to  whether  or 
not  they  are  emigrants  and  without  reference 
to  the  intent  with  which  the  shipment  is  to  be 
made.  The  complainant  was  allowed  this 
rate,  although,  as  he  testifies,  he  was  not  an 
emigrant  or  “intending  settler.”  It  is,  there- 
fore, practically  a rate  open  to  shippers  in  gen- 
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eral.  There  are,  then,  two  rates  open  to  ship- 
pers generally  on  “Emigrants’  Movables”  west- 
bound— the  class  rate  of  $350.00  per  carload 
and  this  commodity  rate  of  $263.00  per  car- 
load. There  is  in  the  tariff  in  connection  with 
both  rates  a limitation  as  to  valuation  in 
case  of  loss  or  damage — as  to  the  former  $5.00 
per  100  lbs.  and  as  to  the  latter,  $1000.00  per 
car.  The  carload  being  20,000  lbs.,  $1000.00 
per  car  would  be  at  the  rate  of  $5.00  per  100 
lbs.,  on  a full  carload.  There  being  no  ap- 
parent substantial  advantage  in  taking  the 
class  rate  of  $350.00,  it  seems  evident  that  the 
commodity  rate  of  $263.00  will  (if  made 
known  to  them)  be  the  only  rate  used  by  ship- 
pers and  that  practically  there  will  be  but  one 
rate  on  “emigrants’  movables”  west  bound. 

Commodity  rates  on  “emigrants’  movables,” 
lower  than  the  class  rates,  appear  to  have 
been  in  force  on  these  west  bound  shipments 
from  as  far  back  as  our  records  extend,  1887 — 
how  much  farther  we  are  not  advised — to  the 
present  time,  with  the  exception  of  the  period 
from  January  16  to  October  23,  1888,  and  Mr. 
Smurr,  General  Freight  Agent  of  the  Southern 
Pacific  Company’s  Pacific  System,  states  that 
the  “result  desired  to  be  brought  about  by  these 
special  rates”  was  “the  maximum  movement 
of  emigrants’  moveables  and  emigrants’  things 
to  the  Pacific  coast  states  and  territories”  and 
“that  under  said  modified  rates,  the  west  bound 
movement  is,  as  compared  with  east  bound , as 
two  to  one — in  other  words,  double  the  east- 
bound  movement.”  From  this  it  may  be  in- 
ferred that  in  his  opinion  these  rates  have  ac- 
complished, to  some  extent  at  least,  the  desired 
result  and  have  been  beneficial  to  the  roads. 
The  rate  of  $263.00  is  about  26  per  cent  of  the 
valuation  of  $1000  per  car  stipulated  for  by 
the  roads  in  case  of  loss  or  damage,  and,  on 
the  basis  of  the  distance  from  Louisville  to 
Los  Angeles  via  St.  Louis  (about  2397  miles 
over  the  Louisville,  Evansville  and  St.  Louis 
road  and  the  Atchison,  Topeka  & Santa  Fe 
System,)  it  yields  a rate  of  over  a cent  per 
ton  per  mile.  It  is  also  in  evidence  that  “the 
class  of  goods  that  go  west  under  the  term 
“Emigrants’  Movables”  on  the  average  are  of 
materially  lower  value  than  are  those  shipped 
from  the  Pacific  Coast  and  the  insurance  risk 
is  consequently  less.” 

In  view  of  the  foregoing  facts,  which  tend 
to  show  that  the  commodity  rate  of  $263.00  is 
not  unreasonable  in  itself  and  is  satisfactory  to 
the  roads,  and  also  in  view,  particularly,  of 
the  practice  of  giving  this  rate  to  shippers  in- 
discriminately (which  is  testified  to  by  the  of- 
ficials of  defendants)  we  can  see  no  necessity 
for,  or  propriety  in,  retaining  in  the  tariff  and 
classification  the  class  rate  of  $350.00  west- 
bound or  the  statement  that  the  commodity 
rate  is  for  “intending  settlers  only.”  It  can 
only  serve  to  mislead  those  who  consult  the 
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tariff  and  classification  and  afford  opportunity 
for  the  practice  of  favoritism  or  unjust  dis- 
crimination as  between  shippers. 

Unless  within  the  authorized  exceptions  to 
the  general  rule  of  the  statute,  discriminations 
in  charges  upon  like  shipments  of  the  same 
commodities  based  solely  upon  the  purpose  or 
“business  motive”  of  the  shipper,  are  unlawful 
whether  affected  directly,  or  indirectly  by  meth- 
ods of  classification. 

The  rate  designated  as  a “commodity”  rate 
has  been  in  force  a large  number  of  years;  it 
amounts  to  about  26  per  cent  of  the  limit  of' 
valuation  of  a carload  in  case  of  loss  or  dam- 
age; it  yields  a rate  per  ton  per  mile  of  over  a 
cent  for  the  longdistance  of  2397  miles;  and  the 
action  of  the  roads  in  practically  opening  it  to 
shippers  in  general  would  seem  to  indicate 
their  approval  of  it  as  a reasonable  general 
rate.  Our  conclusion  is  that  there  should  be 
but  one  rate  (which  must  be  open  to  all  and  so- 
published)  on  the  classes  of  goods  designated  aa 
“Emigrants’  Movables”  (which  include 
“Household  Goods”)  from  Louisville  westward 
to  Los  Angeles,  and  that  that  rate  should  not  be 
in  excess  of  the  commodity  rate  of  $215.00  per 
carload  from  Mississippi  river  points,  which 
added  to  the  rate  from  Louisville  to  St.  Louis- 
amounts  to  the  $263.00  rate,  which  was  given 
the  complainant  on  his  shipments  west. 

The  complainant  was  not  discriminated 
against  in  being  allowed  on  his  shipments  west 
to  Los  Angeles  the  lowest  available  rate  and 
there  was  no  discrimination  against  him  on  his 
shipments  east  to  Louisville,  as  he  was  charged 
the  general  rate  exacted  of  all  shippers.  His 
complaint  in  reference  to  the  disparity  between 
the  rates  charged  him  on  his  east  and  west 
bound  shipments,  respectively,  is  not  properly 
one  of  unjust  discrimination  under  the  third 
section  of  the  Act  to  Regulate  Commerce,  but 
rather  calls  in  question  the  reasonableness  of 
the  higher  rate.  The  claim  is  in  substance, 
that  the  rate  of  $350  eastward  is  unreasonable 
in  view  of  the  fact  that  the  rate  over  the  same 
line  and  between  the  same  points  westward  is 
only  $263.  This  fact  alone  is  relied  upon  to 
support  the  charge.  The  two  rates  have  no 
necessary  connection  or  relation,  and  the  fact 
that  a rate  over  a road  or  line  in  one  direction 
is  materially  higher  than  the  rate  on  the  same- 
class  of  traffic  over  the  same  road  or  line  and 
between  the  same  points  in  the  opposite  direc- 
tion does  not,  as  in  case  of  hauls  over  the  same 
line  in  the  same  direction,  establish  prima 
facie  the  unreasonableness  of  the  higher 
rate.  This  would  appear  to  be  especially 
true  where  the  hauls  are  of  as  great  length 
as  those  now  under  consideration.  It  is 
moreover  in  evidence,  as  remarked  above, 
that  the  ‘ ‘west  bound  movement  of  the  traffic 
termed“Emigrants’Movables”  is  double  the  east 
bound  movement,”  and  the  goods  shipped  west 
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as“Emigrants’Movables”  are  “materially  lower 
in  value”  than  those  shipped  east.  It  may  be 
conceded  that  the  much  greater  volume  of  the 
traffic  moved  west  than  east  is  to  some  ex- 
tent attributable  to  the  lower  rate  west,  but 
the  tide  of  emigration  is  naturally  from  a com- 
paratively old  and  thickly  populated  country 
like  the  east  to  a new  and  sparsely  settled 
country  like  the  west.  No  evidence  as  to  the 
unreasonableness  of  this  rate  in  itself  has  been 
offered. 

In  connection  with  the  commodity  rate  on 
“emigrants’  movables,”  as  before  remarked, 
it  is  specified  in  the  tariff  that  “the  valuation 
shall  not  exceed  $1000  per  car,”  and  the  class 
rate  on  “household  goods”  (embraced  in  “emi- 
grants’ movables”)  is  given  upon  condition  of 
release  by  the  shipper  “to  a valuation  of  $5 
per  100  lbs.,  in  case  of  loss  or  damage.”  If 
the  release  be  not  made  to  these  valuations,  a 
higher  rate  is  charged.  The  complainant  con- 
tends that  this  is  unreasonable  and  a violation 
of  the  Act  to  Regulate  Commerce.  The  de- 
fendants in  the  case  against  the  “Santa  F6” 
line  in  reply  say  that  one  purpose  of  this  pro- 
vision for  limitation  of  their  liability  in  case  of 
loss  or  damage  was  the  “protection  of  the  car- 
rier against  overvaluation  of  property  lost  or 
injured,  in  cases  where  the  carrier  has  not  and 
cannot  obtain  knowledge  or  information  as  to 
the  real  value  of  the  property  and  is  placed  at 
the  mercy  of  shippers”  in  this  respect.  Ac- 
cording to  the  weight  of  authority,  a common 
carrier  can  make  no  contract  protecting  itself 
against  liability  for  its  own  or  its  servants’ 
negligence,  but  may,  by  special  contract  with 
the  shipper,  reasonably  restrict  its  common  law 
liability  in  other  respects.  Accordingly  it  is 
held  that  “a  carrier  may  state  a reasonable 
limit  to  the  sum  for  which  he  shall  be  held  ac- 
countable in  case  of  loss,  but  cannot  where 
this  sum  is  understood  to  be  an  undervalua- 
tion of  the  goods  thereby  evade  his  full  ac- 
countability as  an  ordinary  bailee.”  Schou- 
ler,  Bailments  & Carriers,  § 457;  South  &North 
Ala.  R.  Co.  v.  Renlein , 52  Ala.  606,  23  Am. 
Rep.  578;  Chitty,  Cont.  692;  Hart  v.  Pennsyl- 
vania R.  Co.  112  U.  S.  331,  28  L.  ed.  717;  2 
Redf.  Railways,  103,  note  a.  In  Hart  v.  Penn- 
sylvania R.  Co.  cited  above,  it  is  held  that  such 
a contract  will  be  upheld  “as  a proper  and 
lawful  mode  of  securing  a due  proportion  be- 
tween the  amount  for  which  the  carrier  is  re- 
sponsible and  the  freight  he  receives , and  of 
protecting  himself  against  extravagant  and 
fanciful  valuations,”  and  in  South  & North 
Ala.  R.  Co.  v.  Henlein , that  if  the  limit  of  lia- 
bility fixed  in  the  contract  “be  greatly  dispro- 
portionate to  the  real  value”  of  the  goods 
shipped  and  “ the  amount  of  freight  received , it 
would  be  un  just  and  unreasonable,”  but  “if  the 
limit  was  intended  to  adjust  the  measure  of 
liability  to  the  reduced  rate  of  freight  charged 
and  to  protect  the  carrier  against  exaggerated 
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I or  fanciful  valuations,”  it  will  be  sustained 
“as  the  measure  of  the  carrier’s  liability.”  As- 
stated  at  the  outset  of  this  opinion  the  remedy 
of  a shipper  for  loss  or  damage  is  by  appro- 
priate action  in  the  courts.  In  such  action, 
the  validity  of  a contract  limiting  the  carrier’s 
liability  must  be  determined  by  the  applica- 
tion of  the  law  to  the  facts  in  each  case.  A 
contract  unreasonable  in  view  of  the  value  of 
the  shipment  and  the  rate  charged  for  its 
transportation  would  not  be  upheld,  and  the 
shipper  would  not  be  estopped  by  such  con- 
tract from  claiming  and  recovering  his  actual 
damage.  The  question  presented  for  our  con- 
sideration, however,  relates,  not  to  the  validity 
of  the  limitation  as  to  value,  but  to  the  reason- 
ableness of  the  rate  charged  in  view  of  that 
limitation.  While  the  value  of  the  service  of 
transportation  and  the  extent  of  the  carrier’s 
risk  are  measured  by,  among  other  things,  the 
value  of  the  property  transported,  and  this  is 
an  important  factor  in  rate  making,  it  is  to  be 
noted  that  as  shipments  of  goods  of  the  same 
kind  or  class  vary  greatly  in  value,  for  the 
same  weight,  some  being  many  times  more 
valuable  than  others,  a uniform  rate  per 
hundred  weight  for  any  commodity  or  class  of 
traffic  cannot  bear  the  same  proportion  to  the 
value  of  each  shipment  of  such  goods.  The 
carrier  can  only  be  expected  in  establishing 
uniform  class  or  commodity  rates  to  take  into 
account  the  estimated  average  value  of  ship- 
ments of  the  class  or  commodity  to  which  the 
rates  are  applied.  There  is  no  proof  whatever 
showing  or  tending  to  show  that  the  limitation 
of  value  complained  of  is  below  the  average 
value  of  shipments  of  “household  goods,”  or 
that  the  rates  in  question  are  unreasonable  in 
view  of  that  valuation.  Moreover,  while  the 
value  of  the  property  transported  is  an  impor- 
tant element  in  rate  making,  there  are  others, 
such  as  the  cost  of  service,  net  revenue  of  the 
carriers  from  the  traffic  involved,  character  of 
the  goods  as  being  perishable  and  liable  to 
breakage,  and  other  matters.  We  do  not  feel 
warranted  to  declare  the  rates  under  consider- 
ation unlawful  on  the  mere  fact  of  the  release 
as  to  value  required  by  the  defendants. 

The  charge  in  both  complaints  as  to  the  dis- 
parity between  the  carload  and  less  than  car- 
load rates  is  confined  to  those  rates  as  applied 
to  “household  goods”  shipped  from  Louisville 
to  Los  Angeles.  The  less  than  carload  rate 
is  compared  with  the  carload  rate  of  $263.00, 
which,  as  we  have  seen,  is  the  commodity  rate 
on  “emigrants’  movables”  west  bound.  No 
less  than  carload  rate  is  specified  in  the  classi- 
fication and  tariff  in  connection  with  either 
the  class- rate  of  $350.00  on  “Emigrants’  Mov- 
ables” or  the  west  bound  commodity  rate 
thereon  of  $263.00.  The  less  than  carload 
rate  is  stated  only  on  “household  goods”  and 
it  is  a class  rate.  It  was  in  January,  1889, 
$3.95  per  100  lbs.,  and  the  carload  rate  was 
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$350.00,  on  the  minimum  carload  of  20,000 
lbs.,  or  $1.75  per  hundred  pounds.  Under 
these  rates  the  less  than  carload  rate  was 
about  125  per  cent  higher  per  100  lbs.  than 
the  carload  rate,  and  at  the  former  rate  the 
charge  on  9000  lbs.  would  amount  to  $355.00, 
a little  more  than  the  carload  rate  of  $350.00 
on  20,000  lbs.  These  rates  appear  to  have 
been  maintained  until  April  11,  1893,  when 
there  was  established  per  hundred  pounds  on 
shipments  of  “household  goods”  from  Louis- 
ville via  St.  Louis  to  Los  Angeles  a carload 
rate  of  $1.82  and  a less  than  carload  rate  of 
$3.60,  and  on  such  shipments  via  Memphis,  a 
carload  rate  of  $1.73,  and  a less  than  carload 
rate  of  $3.55.  Under  the  latter  rates,  which 
are  the  lowest  combination,  the  aggregate  car- 
load rate  on  a carload  of  20,000  lbs.,  is  $346 
and  at  the  less  than  carload  rate  a weight 
of  9750  lbs.,  would  be  charged  as  much  as 
such  carload.  In  applying  the  carload  and 
less  than  carload  rates,  the  rule  has  been  and 
is  that,  if  a less  weight  than  20,000  lbs.  yields 
at  the  less  than  carload  rate  a sum  smaller 
than  the  aggregate  carload  rate,  the  shipper 
is  given  the  benefit  of  the  lower  figure,  but  if 
the  amount  which  would  be  so  realized  be 
larger  than  the  aggregate  carload  rate,  then 
the  shipper  is  given  the  carload  rate.  Where 
also  more  than  a carload  of  20,000  lbs.  is 
shipped,  the  carload  rate  is  given  on  the  ex- 
cess although  it  may  not  amount  to  a fuIL 
carload.  Under  these  rules  and  the  present 
rates  via  Memphis,  shipments  of  from  9750 
lbs.  to  20,000  lbs.  take  the  aggregate  carload 
rate  of  $346.00.  On  9750  lbs.  the  carload  rate 
amounts  to  about  $3.54  per  100  lbs.,  and  on 
shipments  over  that  weight  up  to  20,000  lbs. 
it  grows  continually  less  per  100  lbs.  until, 
when  20,000  lbs.  is  reached,  it  is  $1.73.  The 
shipper  whose  “household  goods”  weigh  9750 
lbs.  is  charged  $346.00,  and  another  shipper 
by  the  same  train  between  the  same  points, 
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whose  goods  of  the  same  kind  weigh  20,000 
lbs.,  pays  the  same  amount. 

The  three  leading  classifications  now  practi- 
cally governing  the  freight  traffic  of  the  United 
States  are  the  “Official,”  which  is  applied  east 
of  the  Mississippi  river  and  Chicago,  and 
north  of  the  Ohio  and  Potomac  rivers  to  the 
Atlantic  Seaboard;  the  “Southern,”  which  is 
applied  south  of  the  Potomac  and  Ohio  rivers 
and  east  of  the  Mississippi  river,  and  the 
“Western,”  which  is  applied  west  of  the  Mis- 
sissippi and  Chicago.  Under  these  classifica- 
tions household  goods  in  carloads  and  less 
than  carloads  are  classed  as  follows: 


Classification. 

Class. 

Number  of  classes  the 
less  than  car  load  is 
higher  than  the  car- 
load. 

d 

d 

L.C.  L. 

Official  

2 

1 

One. 

Southern  

6 

4 

Two. 

Western 

B 

1 

Six. 

It  appears  from  the  above  that  under  the 
Western  Classification,  which  is  applied  from 
Mississippi  river  points  to  the  traffic  now  un- 
der consideration,  household  goods  in  less 
than  carloads  are  placed  six  classes  higher 
than  when  shipped  in  carloads,  while  under 
the  Official  and  Southern  Classifications  there 
is  a difference  of  only  one  and  two  classes. 
The  rates  stated  above  as  now  in  force  on  car- 
loads and  less  than  carloads  of  household 
goods  from  Louisville  to  Los  Angeles  are  gov- 
erned by  the  Official  Classification  from  Louis- 
ville to  St.  Louis,  and  by  the  Southern  Classi- 
fication from  Louisville  to  Memphis,  and  by 
the  Western  Classification  from  those  cities  on 
to  Los  Angeles,  and  they  illustrate  the  differ- 
ence in  the  proportions  between  carloads  and 
less  than  carloads  resulting  from  the  differ- 
ences in  classifications,  as  will  be  seen  from 
the  following  tables  giving  the  rates  to  St. 
Louis  and  Memphis  under  the  Official  and 
Southern  Classifications^and  thence  on  under 
the  Western: 


Louisville  to  Los  Angeles  via  St.  Louis. 


C. 

L. 

L.  C.  L. 

Percentage  of  excess 
of  less  than  carload 
over  carload  rates. 

Classifica- 

tion. 

Class. 

Rate. 

Class. 

Rate. 

Louisville 

to 

St.  Louis. 

Official. 

2 

34 

1 

40 

About  17$. 

St.  Louis 
to 

Los  Angeles. 

Western. 

B 

148 

1 

320 

About  116$. 

Through 

rate. 

182 

360 
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C.  L. 

i 

L.  C.  L. 

Percentage  of  excess 
of  less  than  carload 
over  carload  rates. 

1 Classifica- 
tion. 

Class. 

Rate. 

Class. 

Rate. 

Louisville 

to 

Memphis. 

Southern. 

6 

25 

4 

35 

40£. 

Memphis 

to 

Los  Angeles. 

Western. 

B 

148 

1 

320 

About  116£. 

Through 

rate. 

173 

355 

While  there*may*be?reasons?for£higherfrates 
in  the  territory  subject  to  the  Western  than  in 
that  subject  to  other  classifications,  it  is  not 
apparent  why  the  disparity  between  the  car- 
load and  less  than  carload  rates  on  “household 
goods  ” should  be  so  much  greater. 

We  have  been  considering  above  the  less 
than  carload  class  rate  as  compared  with  the 
•carload  class  rate  on  “household  goods.”  As 
there  is  no  less  than  carload  rate  correspond- 
ing, or  given  in  connection  with  the  com- 
modity rate  of  $263.00  on  “emigrants’  mov- 
ables ” west  bound,  it  would  seem  to  follow 
that  when  shipped  in  less  than  carloads  they 
take  the  regular  less  than  carload  , rate.  If 
that  be  so,  and  the  less  than  carload  rate  on 
“Emigrants’  Movables”  (which  embrace  other 
articles  beside  “household  goods”)  be  the 
same  as  on  “household  goods,”  the  disparity 
between  the  two  rates  on  “ Emigrants’  Mov- 
ables” west-bound  will  be  greater  than  that 
above  shown  in  connection  with  the  rates  on 
“Household  goods.”  The  commodity  rate  of 
$263.00  on  a carload  of  20,000  lbs.  amounts 
to  $1.31£  cts.  per  100  lbs.,  which  is  only 
about  37  per  cent  of  the  less  than  carload 
rate  per  100  lbs.  of  $3.55  on  household  goods. 
Under  these  rates,  the  shipper  whose  “emi- 
grants’ movables  ” weigh  7400  lbs.  would  be 
charged  about  the  same  amount  as  one  whose 
goods  of  the  same  kind  weigh  20,000  lbs.  It 
is  also  to  be  noted  that  not  only  the  weight  but 
the  value  of  shipments  is  to  be  considered  in 
determining  the  reasonableness  of  rates,  and 
the  aggregate  value  of  20,000  lbs.  of  goods 
will,  except  in  rare  cases,  be  much  greater 
than  that  of  7400  lbs.  or  9750  lbs.  of  goods  of 
the  same  class  or  kind. 

In  the  case  of  Thurher  v.  New  York  Cent.  & 
H.  It.  U.  Co.  2 Inters.  Com.  Rep.  742,  3 I.  C.  C. 
Rep.  473,  it  was  held  that  the  transportation  of 
freight  at  a lower  rate  in  carloads  than  in 
less  than  carloads  is  not  in  contravention  of 
the  Act  to  Regulate  Commerce  and  that  the 
circumstances  and  conditions  of  the  transpor- 
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tation  in  respect  to  the  work  done  by  the  car- 
rier and  the  revenue  earned  are  dissimilar  and 
may  justify  a reasonable  difference  in  such 
rates.  The  differences  between  the  rates  for 
carloads  and  less  than  carloads  on  the  grocery 
articles  in  question  in  that  case  were  under  the 
facts  established  by  the  testimony  declared  to 
be  unreasonable.  That  testimony  was  vo- 
luminous and  related,  among  other  things,  to 
the  average  cost  of  handling  and  loading  the 
freight  in  carloads  and  less  than  carloads,  re- 
spectively, and  of  its  transportation,  unloading 
and  delivery;  to  the  relative  earnings  from 
carloads  and  less  than  carloads;  to  the  relative 
number  and  tonnage  of  carloads  and  less  than 
carloads;  to  the  movement  of  empty  cars  over 
the  lines  of  the  carriers  complained  against, 
and  to  the  cost  of  many  of  the  articles  in  ques- 
tion to  the  seaboard  jobbers  and  the  profit  aris- 
ing from  the  business.  In  the  present  cases 
there  is  no  proof  except  as  to  the  difference  be- 
tween the  carload  and  less  than  carload  rates. 
It  is  questionable  whether  the  difference  in 
cost  of  service  and  other  conditions  incident  to 
the  two  modes  of  shipment  is  so  great  as  to  jus- 
tify a rate  on  less  than  carloads  more  than 
twice  as  high  as  that  on  carloads.  “House- 
hold goods,”  it  is  specified  in  the  Western 
Classification,  are  not  to  be  shipped  “for  sale 
or  speculation,”  but  even  if  this  be  carried 
out  in  practice,  an  unreasonable  disparity  be- 
tween the  carload  and  less  than  the  carload 
rates  on  those  goods  in  favor  of  the  former 
would  be  none  the  less  an  unjust  discrimina- 
tion against  the  shipper  under  the  latter.  It  is 
manifest,  if  they  be  shipped  as  articles  of  mer- 
chandise, that  the  small  dealer  would  be  abso- 
lutely precluded  by  the  existing  disparity  in 
rates  between  small  and  large  shipments  from 
engaging  in  the  business,  and  the  field  would 
be  left  to  the  exclusive  occupancy  of  the  large 
dealer.  The  importance  of  maintaining  a rea- 
sonable relation  between  carload  and  less  than 
carload  rates  on  the  same  commodity  is  seen 
from  the  fact  that  any  material  difference  be- 


396 


Interstate  Commerce  Reports — The  Commission. 


1693. 


tween  them  in  favor  of  the  larger  shipments 
must  result  in  altogether  debarring  small  deal- 
ers from  participation  in  the  trade.  It  may 
conduce  to  the  convenience  and  interest  of 
the  carrier  that  shipments  of  certain  kinds  of 
traffic  be  made  in  carload  lots,  but  as  is  said 
by  the  Commission  in  the  Second  Annual  Re- 
port, “carriers  in  making  rates  cannot  arrange 
them  from  an  exclusive  regard  to  their  own 
interests,  but  must  respect  the  interests  of 
those  who  may  have  occasion  to  employ  their 
services,  and  subordinate  their  own  interests  to 
the  rules  of  relative  equality  and  justice  which 
the  Act  prescribes .” 

An  examination,  however,  of  the  entire 
Western  Classification  and  tariff  of  rates  there- 
under discloses  the  fact,  that  the  difference  be- 
tween the  carload  and  less  than  carload  rates  on 
many  other  articles  (most  of  them  articles  of 
merchandise)  is  as  great  or  greater  than  that 
between  those  rates  on  “household  goods;” 
and  not  only  the  defendants  in  the  cases  under 
consideration  but  many  other  ’carriers  not  be- 
fore us  as  parties  defendant  are  interested  in 
all  these  rates.  In  view  of  these  facts,  and 
especially  the  further  fact  above  adverted  to 
that  no  proof  has  been  made  on  which  a defi- 
nite conclusion  can  be  reached  as  to  what  dif- 
ference between  the  rates  in  question  will  be 
reasonable,  we  deem  it  advisable  to  leave  this 
matter  open  for  future  consideration  and  de- 
termination, when  all  the  parties  in  interest 
may  be  heard  and  the  whole  subject  thoroughly 
investigated. 

There  remains  to  be  considered  the  charge 
made  in  both  cases,  that  the  defendants,  as 
members  of  the  Trans-Continental  Traffic  As- 
sociation, are  in  a “combination  with  other 
carriers”  under  the  rules  of  that  association 
“to  pool  and  divide  earnings  effectively  by  up- 
holding the  prices  of  freights  among  different 
and  competing  railroads.”  The  complainant 
contends  that  this  alleged  “combination  is  vio- 
lative of  sec.  5 of  the  Act  to  Regulate  Com- 
merce.” That  section  of  the  statute  makes  un- 
lawful “the  pooling  of  freights  of  different 
and  competing  railroads,”  or  the  division  “be- 
tween them  of  the  aggregate  or  net  proceeds 
of  the  earnings  of  said  railroads  or  any  part 
thereof.”  As  we  understand  the  above  alle- 
gation of  the  complainant,  it  is  not  intended  to 
charge  that  there  is  an  actual  pooling  or  divis- 
ion of  earnings  between  the  defendants  or 
other  members  of  the  Trans-Continental  Asso- 
ciation, but  that  the  same  result  is  accom- 
plished “by  upholding  the  prices  of  freights 
among  different  and  competing  railroads”  as 
would  be  brought  about  by  such  pooling  and 
division. 
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In  the  agreement  of  the  Trans-Continental 
Association  on  file  with  the  Commission,  its 
object  is  stated  to  be  “to  promote  harmony  of 
action  between  the  carriers  parties  to  it,  to  the 
end  that  reasonable  rates  of  charge  for  their 
respective  services  may  be  jointly  made  and 
maintained.”  By  Sections  1 and  2 of  Article 
Y.  of  the  agreement,  it  is  provided  “that  the 
General  Freight  and  Passenger  Agents  of  the 
parties  thereto  shall  constitute  Rate  Commit- 
tees,” which  shall  “make  all  rates  and  divisions 
and  rules  pertaining  thereto,”  and  that  those 
“rates,  divisions,  rules  and  regulations  shall  be 
promulgated  by  the  Chairman  for  the  guidance 
of  the  parties  in  interest  and  no  deviation  shall 
be  allowed  therefrom  except”  in  certain  speci- 
fied cases.  The  “division”  referred  to,  we 
understand  to  be  that  of  through  rates  between 
the  members  of  a through  line.  There  is  no 
provision  in  the  agreement  for  an  actual 
“pooling  of  freights”  or  “division  of  earnings” 
between  the  parties  to  the  agreement.  What 
was  the  practice  under  the  agreement  while  in 
operation  was  not  made  to  appear,  but  the  wit- 
ness examined  on  the  subject  testified,  that  “no 
such  condition  existed  as  pooling  rates  or  al- 
lotments.” It  has  not  been  shown  by  the 
agreement  itself  or  other  evidence  that  the  ob- 
ject of  the  Association  as  stated  in  the  agree- 
ment and  the  measures  provided  therein  for 
fixing  and  maintaining  rates  constitute  it  a 
“contract,  agreement  or  combination”  in  vio- 
lation of  section  5 of  the  Act  to  Regulate  Com- 
merce, or  that  those  measures,  if  carried  out 
in  good  faith  for  the  purpose  named,  indirectly 
lead  to  the  same  result  as  the  actual  “pooling 
of  freights”  and  “division  of  earnings”  forbid- 
den by  the  statute.  In  this  connection  it  is 
proper  to  state,  that  on  Dec.  31,  1892,  notice 
was  issued  by  the  Chairman  of  the  Trans  Con- 
tinental Association  that  the  Association  had 
ceased  operations  except  in  the  winding  up  of 
past  business,  and  its  existence  appears  to  have 
then  terminated. 

It  is  directed  that  an  ordei\issue  requiring  the 
defendants  to  forthwith  alter  or  amend  their 
classification  and  tariff  in  conformity  with  our 
conclusion  herein,  so  that  there  shall  not  be 
two  west  bound  rates  on  “household  goods” and 
“Emigrants’  Movables”  including  “House- 
hold Goods,”  and  that  one  rate,  open  to  all 
shippers  and  so  published , be  put  in  force  on 
“household  goods”  and  “ Emigrants’  Mov- 
ables” including  “Household  Goods,”  from 
Louisville  westward  to  Los  Angeles,  and  that 
said  rate  be  not  in  excess  of  the  present  com- 
modity rate  on  “Emigrants’  Movables”  of 
$263.00  per  carload. 
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1.  Under  tlie  statute  the  defendants  had  a 
legal  right  to  withhold  or  put  into  effect  an 
open  excursion  rate  to  Omaha,  and  such 
right  was  not  affected  by  the  fact  that  open 
excursion  rates,  lower  than  regular  rates  of 
fare,  had  been  in  force  over  their  connect- 
ing roads  during  the  month  previous.  Com- 
parison of  the  rates  charged  to  complainant 
and  others  in  July  for  transportation  from 


San  Francisco  to  Omaha  and  return  with 
reduced  excursion  rates  charged  for  the 
transportation  of  persons  from  San  Francisco 
to  Chicago  and  Minneapolis  in  June  of  the 
same  year,  does  not  of  itself  present  a dis- 
crimination or  preference  which  the  Act  to 
Regulate  Commerce  empowers  this  Com- 
mission to  correct. 


* Complaint  Med  October  3,  1892. — Answer  filed  October  22  and  October  24,  1892. — Agreed  state- 
ment of  facts  filed  May  10, 1893. — Briefs  filed  May  10,  1893  and  October  20,  1893. — Decided 
November  10,  1893. 


DISCRIMINATION  in  special  excursion  rates. 


Mr.  Thomas  V.  Gator,  for  complainant  in  person. 

Mr.  James  C.  Martin,  for  Southern  Pacific  Co. ; John  M.  Thurston,  for  Union  Pac.  R.  Co. 


REPORT  AND  OPINION  OF  THE  COMMISSION. 


McDill,  Commissioner: 

The  complainant  alleges  that  he  is  an  attor- 
ney at  law,  residing  and  having  his  place  of 
business  at  the  city  of  San  Francisco,  Califor- 
nia; that  the  defendants  are  common  carriers 
subject  to  the  Act  to  Regulate  Commerce;  that 
said  defendants  have  been  guilty  of  unjust  dis- 
crimination and  have  given  undue  and  unrea- 
sonable preference  in  this,  to  wit:  That  in 
June,  1892,  the  Republican  and  Democratic 
parties  held  national  nominating  conventions 
at  Minneapolis  and  Chicago,  respectively,  each 
being  composed  of  delegates  from  the  several 
states  and  territories;  that  to  each  of  these  con- 
ventions delegates  from  California  were  carried 
over  the  roads  of  the  defendants  at  greatly  re- 
duced rates;  that  thereafter  in  July,  1892,  the 
People’s  party  held  a national  nominating  con- 
vention at  Omaha,  wrhich  was  also  composed 
of  delegates  from  the  several  states  and  terri- 
tories, and  that  the  delegates  from  California 
thereto,  thirty-six  in  number,  including  this 
complainant,  applied  to  defendants  for  the 
same  reduced  rates  as  had  been  given  to  the 
delegates  from  California  to  the  first  above 
mentioned  conventions,  but  such  application 
was  refused,  and  they  were  compelled  to  pay 
the  usual  and  full  rates  to  Omaha. 

The  defendant,  the  Southern  Pacific  Com- 
pany, admits  that  special  excursion  rates  were 
in  force  from  California  points  to  Chicago  and 
Minneapolis  in  June,  1892,  and  that  said  re- 
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duced  rates  were  not  in  effect  at  the  time  the 
national  convention  of  the  People’s  party  was 
held  at  Omaha.  This  defendant  further  says 
that  the  special  excursion  rates  made  in  the 
month  of  June  to  Minneapolis  and  Chicago 
were  not  limited  to  delegates,  but  were  open 
to  the  public  at  large;  that  they  were  put  in 
force  strictly  according  to  the  provisions  of 
the  Act  to  Regulate  Commerce;  that  under 
said  Act  it  would  not  have  been  lawful  or 
proper  to  give  complainant  or  the  36  delegates 
to  the  Omaha  convention  special  reduced  rates 
which  were  not  open  to  the  general  public; 
that  the  said  special  excursion  rates  from  San 
Francisco  to  Minneapolis  ranged,  according  to 
the  route  selected  by  the  person  desiring  the 
transportation,  from  $67.90  to  $82.90,  and  that 
tickets  were  issued  at  said  rates,  good  only  for 
continuous  passage  going  on  trains  to  arrive  at 
Minneapolis  on  June  5th  and  6th,  1892,  and 
limited  on  return  to  30  days  from  date  of  sale; 
that  the  said  special  excursion  rates  from  San 
Francisco  to  Chicago  ranged  according  to  the 
route  selected  by  the  person  desiring  transpor- 
tation, from  $70  to  $85,  and  that  tickets  were 
issued  at  said  rates,  good  only  for  a continuous 
passage  going  on  trains  to  arrive  at  Chicago  on 
June  19th  and  20th,  1892,  and  limited  on  re- 
turn to  30  days  from  date  of  sale;  that  nothing 
in  the  Act  to  Regulate  Commerce  prevents  car- 
riers from  making  and  issuing  excursion  rates 
and  tickets  as  they  may  deem  advisable,  pro 
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vided  such  rates  and  tickets  are  open  to  the 
public  at  large.  The  defendant,  the  Union  Pa- 
cific Railway  Company,  filed  a similar  answer. 
It  admits  that  the  rates  charged  to  complainant 
and  others  in  July  were  about  double  the  special 
excursion  rates  charged  from  San  Francisco  to 
Minneapolis  and  Chicago  in  June;  but  says  that 
the  said  special  excursion  rates  to  Minneapolis 
and  Chicago  were  made  upon  a cash  guarantee 
that  not  less  than  150  tickets  should  be  pur- 
chased at  the  reduced  rate,  whereas  no  guar- 
antee for  a greater  number  than  36  passengers 
was  offered  by  the  applicants  for  reduced  rates 
to  Omaha. 

Agreed  facts. 

Counsel  for  the  respective  parties  have  agreed 
upon  the  facts  in  this  case.  The  stipulation 
reads  as  follows: 

It  is  hereby  stipulated  that  the  following 
shall  constitute  the  agreed  facts  in  this  case  in 
lieu  of  other  evidence,  to  wit: 

A state  convention  of  the  People’s  party  was 
held  at  Stockton,  California,  June  1,  1892,  at 
which  36  delegates  were  elected  to  attend  the 
national  convention  of  the  People’s  party  to  be 
held  at  Omaha,  Nebraska,  on  July  2,  1892. 
James  J.  Morrison  was  secretary  of  the  state 
convention;  Jesse  Poundstone  was  secretary 
of  the  delegates  elected  to  the  national  conven- 
tion. It  was  desired  to  secure  reduced  rates 
for  the  delegates  and  such  other  persons  from 
California  as  might  desire  to  attend  the  na- 
tional convention,  and  the  matter  of  securing 
such  rates  was  taken  up  by  Mr.  Poundstone 
and  Mr.  Morrison.  The  following  correspond- 
ence on  the  subject  was  subsequently  had  by 
letters,  copies  of  which  are  hereunto  attached, 
viz: 

1.  Letter  from  Mr.  Jesse  Poundstone  to  Mr. 
A.  N.  Towne,  General  Manager  of  the  South- 
ern Pacific  Company,  dated  June  4,  1892. 

2.  Letter  from  Mr.  A.  N.  Towne,  to  Mr. 
Jesse  Poundstone,  dated  June  6,  1892. 

3.  Letter 'from  Mr.  Jesse  Poundstone  to  Mr. 
James  J.  Morrison,  dated  June  4,  1892. 

4.  Letter  from  Mr.  James  J.  Morrison  to  Mr. 
Jesse  Poundstone,  dated  June  6,  1892. 

5.  Letter  from  Mr.  James  J.  Morrison  to  Mr. 
T.  H.  Goodman,  General  Passenger  Agent  of 
the  Southern  Pacific  Company,  dated  June  6, 
1892. 

6.  Letter  from  Mr.  T.  H.  Goodman  to  Mr. 
Jesse  Poundstone,  dated  June  7,  1892. 

7.  Letter  from  Mr.  Poundstone  to  Mr.  R. 
Gray,  General  Traffic  Manager,  Southern  Pa- 
cific Company,  dated  June  7,  1892. 

8.  Letter  from  Mr.  T.  H.  Goodman  to  Mr. 
J.  J.  Morrison,  dated  June  8,  1892. 

9.  Letter  from  Mr.  T.  H.  Goodman  to  Mr. 
Jesse  Poundstone,  dated  June  9,  1892. 

10.  Letter  from  Mr.  Jesse  Poundstone  to 
Mr.  T.  H.  Goodman,  dated  June  10,  1892. 
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11.  Letter  from  Mr.  T.  H.  Goodman  to  Mr.. 
Jesse  Poundstone,  dated  June  11,  1892. 

12.  Letter  from  Mr.  E.  A.  Holbrook,  General 
Traffic  Agent  of  the  C.  & N.  W.  Ry.  Co.,  to 
Mr.  Jesse  Poundstone,  dated  June  7,  1892. 

13.  Letter  from  Mr.  W.  D.  Hitchcock,  Gen- 
eral Agent,  Union  Pacific  Railway  Company, 
to  Mr.  Jesse  Poundstone,  dated  June  11,  1892. 

14.  Letter  from  E.  P.  Vining,  Chairman, 
T.  C.  A.,  to  Mr.  Jesse  Poundstone,  dated  June 
14,  1892. 

There  were  no  other  negotiations  or  requests, 
for  reduced  rates  in  addition  to  the  letters 
above  referred  to.  If  the  annexed  letters 
amount  to  a sufficient  request  for  reduced 
rates,  such  request  was  made.  The  officers  of 
the  railroad  companies,  defendant  in  the  case,, 
did  not  consider  that  there  was  such  a number 
of  passengers  likely  to  attend  the  national 
convention  as  would  justify  making  reduced 
rates  for  the  occasion.  The  defendants  did; 
grant  a reduced  rate  to  the  delegates  and  all 
persons  attending  the  Republican  and  Demo- 
cratic national  conventions  mentioned  in  the 
pleadings. 

The  substance  of  the  letters  referred  to  is 
that  the  Southern  Pacific  Company  and  the* 
Union  Pacific  Railway  Company  were  re- 
quested by  Messrs.  Morrison  and  Poundstone,. 
representing  the  delegates  from  California  tO' 
the  Omaha  Convention,  to  issue  special  rates, 
from  California  points  to  Omaha  upon  the 
holding  of  the  said  People’s  party  convention. 
In  reply  to  such  request,  the  General  Agent  of 
the  U.  P.  Co.  advised  Mr.  Poundstone  to  take 
the  matter  up  with  the  Southern  Pacific  Rail- 
way Company,  the  initial  carrier  from  San 
Francisco.  The  Southern  Pacific  Railway 
Company  in  reply  to  Messrs.  Morrison  and 
Poundstone  stated  that  as  the  proposition  re- 
lated to  interstate  transportation  it  would  be 
snecessary  to  have  the  request  for  special  rate 
taken  up  b}’  all  members  of  the  Trans-conti- 
nental Association  for  action  thereon. 

Conclusions. 

This  complaint,  filed  on  behalf  of  a class  of 
persons  carried  under  defendants’  published 
passenger  rate  in  July,  1892,  alleges  unlawful 
preference  and  discrimination  in  favor  of 
another  class  of  persons  transported  under  a 
lower  rate  in  June  of  that  year.  This  allega- 
tion is  based  upon  the  fact  that  both  classes 
purchased  transportation  over  defendants’  con- 
necting railways  for  a similar  purpose,  that  of 
attending  national  political  conventions,  and 
that  the  class  charged  the  higher  rate  was  re- 
fused the  reduced  rate  allowed  to  the  other 
class. 

Passenger  tickets  of  any  kind  must  be  offered 
impartially  to  all  who  accept  the  conditions  on 
which  they  are  issued,  and  the  rates  at  which 
they  are  sold  must  be  published.  Larrison  v. 
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Chicago  & G.  T.  R.  'Co.  1 Inters  Com.  Rep. 
369,  1 I.  C.  C.  Rep.  147;  Re  Passenger  Tariffs , 
2 Inters  Com. Rep.  445,  2 I C.  C.  Rep.  649.  The 
lower  rate  above  mentioned  was  a special  ex- 
cursion rate,  and  the  higher  charge  was  the 
ordinary  and  regular  rate  of  fare  in  force  over 
the  defendants’  roads.  There  is  no  showing 
that  the  special  excursion  rates  mentioned  were 
not  open  to  the  public  generally  and  sold  im- 
partially to  all  who  chose  to  accept  the  condi- 
tions under  which  they  were  issued,  or  that 
the  special  rates  were  not  put  into  effect  and 
discontinued  in  the  manner  prescribed  bylaw; 
and  it  must  be  assumed  in  this  report  that  the 
defendants  did,  as  averred  in  their  answers, 
comply  with  the  statute  in  these  particulars. 

Section  22  of  the  Act  to  Regulate  Commerce 
as  amended  provides:  “That  nothing  in  this 
Act  shall  prevent  . . ...  the  issuance 

of  mileage,  excursion,  or  commutation  pas- 
senger tickets.”  To  rule  in  this  case  that  com- 
plainant and  his  associates  were  subjected  to 
unjust  discrimination  or  undue  prejudice  by 
the  issuance  of  excursion  tickets  in  June  and 
the  refusal  to  issue  such  tickets  for  a similar 
occasion  in  July,  would  be  a notice  to  carriers 
that  if  they  do  issue  excursion  tickets  for  a 
given  purpose,  they  lay  themselves  under  obli- 
gation to  issue  them  for  a similar  purpose 
whenever  occasion  offers  or  application  is 
made.  Congress  intended  by  the  provision  in 
the  22nd  section  to  leave  the  issuance  of  these 
tickets  free  from  such  restriction.  The  special 
excursion  rates  in  June  were  not  limited  to 
convention  delegates  or  to  any  portion  of  the 
public,  and  the  fact  that  they  bad  been  in  force 
did  not  make  it  compulsory  upon  the  carriers 
to  establish  a similar  reduced  rate  in  July  upon 
application  of  persons  desiring  to  attend 
another  convention.  Under  the  statute,  the 
defendants  had  a legal  right  to  withhold  or 
put  into  effect  an  open  excursion  rate  to 
Omaha,  and  such  right  was  not  affected  by  the 
fact  that  open  excursion  rates  had  been  in 
force  over  their  connecting  roads  during  the 
previous  month.  The  complaint  does  not  at- 
tack the  legality  of  rates  charged  in  July  from 
San  Francisco  to  Omaha  and  return,  except 
by  comparing  them  with  the  lower  special  and 
limited  excursion  rates  in  prior  effect  from 
San  Francisco  to  Chicago  and  Minneapolis. 
This  does  not  constitute  a discrimination  or 
preference  which  the  Act  to  Regulate  Com- 
merce empowers  this  Commission  to  correct. 
The  complaint  must,  therefore,  be  dismissed. 

In  what  has  been  said  we  have  endeavored 
to  state  the  law  governing  this  case.  Never- 
theless the  question  raised  by  the  complaint  is 
unique  and  merits  more  extended  notice.  As 
a matter  of  equity  there  seems  to  be  consider- 
able justice  in  the  proposition,  which  results 
from  the  claim  advanced  by  the  complainant, 
that  if  a carrier  establishes  an  excursion  rate 
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on  account  of  a particular  occasion,  it  ought 
also  to  allow  reduced  rates  when,  soon  after- 
wards, a similar  event  takes  place,  unless  it 
appears  that  the  first  excursion  rate  was  un- 
profitable. Take  this  case  as  an  example. 
The  national  conventions  of  the  Republican 
and  Democratic  parties  were  held  in  June, 
1892,  and  the  national  convention  of  the  Peo- 
ple’s party  assembled  in  the  following  month. 
Each  of  these  conventions  was  composed 
of  a large  number  of  delegates  chosen  from 
the  several  states  and  territories,  and  was  also 
largely  attended  by  party  leaders  and  spectators. 
The  defendants  made  low  excursion  rates  on 
account  of  the  conventions  of  the  first  named 
parties  but  declined  to  make  a special  rate  for 
the  People’s  convention,  and  this  naturally  re- 
sulted in  a belief  on  the  part  of  the  Populists 
that  they  had  been  subjected  to  unjust  dis- 
crimination and  undue  prejudice.  The  fact 
that  the  distinction  was  made  between  political 
parties  also  served  to  increase  the  bitterness  of 
feeling.  Special  excursion  rates  are  made  by 
carriers  with  a view  of  increasing  travel  at 
particular  times.  The  occasion  may  be  a con- 
vention, a fair,  a military  or  civic  demonstra- 
tion, a general  election,  a picnic,  a prize  fight, 
a journey  to  points  of  interest  or  resort,  or 
through  a section  of  country  noted  for  its 
scenery.  Whatever  the  reason  which  impels 
a carrier  to  put  reduced  rate  tickets  on  sale  for 
a limited  period  may  be,  so  long  as  the  tickets 
are  open  to  all  who  desire  to  purchase  them, 
the  law  does  not  question  the  propriety  of 
making  the  reduced  rates;  on  the  contrary, 
the  statute  says  in  terms  that  this  right  of  car- 
riers shall  be  preserved.  But  in  specially  ex- 
cepting excursion,  mileage  and  commutation 
tickets  from  any  operation  of  the  law,  which, 
without  such  exception,  might  prevent  their 
being  issued.  Congress  sought  as  a prime  ob- 
ject to  protect  the  public  interest.  The  excep- 
tive phrase  in  the  twenty -second  section  does 
not,  however,  provide  against  discrimination 
by  the  issuance  of  excursion  tickets  for  one 
occasion  and  refusal  to  issue  them  on  account 
of  a similar  event.  It  was  supposed  that  the 
right  to  issue  them  would  in  itself  be  a suffi- 
cient safeguard  against  discrimination  of  this 
kind,  and  as  a general  rule  this  is  true.  This 
case  is  the  first  that  has  been  instituted  before 
the  Commission  wherein  wrong  is  alleged  to 
result  from  the  issuance  of  special  excursion 
tickets  at  one  time  and  refusal  to  issue  them  at 
another.  The  general  similarity  of  the  three 
conventions,  the  large  attendance  at  each  of 
them,  the  absence  of  any  proper  desire  on  the 
part  of  the  carriers  to  limit  attendance  at 
the  Omaha  convention,  and  their  known  and 
proper  interest  in  stimulating  business  over 
their  lines,  make  the  reason  for  denial  of  the 
reduced  rates  in  July  somewhat  obscure.  The 
facts  show  that  a guarantee  of  the  sale  of  at 
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least  150  tickets  was  given  for  the  June  con- 
ventions, and  that  complainant  and  his  associ- 
ates furnished  no  guarantee  that  more  than  36 
passengers  would  travel  under  a reduced  rate 
to  Omaha  in  July.  Ordinarily,  it  is  important 
that  carriers  should  have  some  definite  idea  of 
the  number  of  persons  likely  to  travel  in  case 
the  excursion  rate  is  established,  but  when 
there  is  to  be  a recurrence  of  great  gatherings 
carriers  frequently  and  safely  rely  upon  the 
fact  that  travel  to  such  assemblies  has  been 
■considerable,  and  are  guided  in  making  re- 
duced excursion  rates  by  former  experience. 
The  refusal  of  defendants  to  issue  reduced 
rate  excursion  tickets  to  the  public  on  account 
of  the  Omaha  convention  may  therefore  have 
been  a mistake  which  in  their  own  interest 
these  carriers  will  not  repeat  in  the  future. 
The  fact  remains,  however,  that  as  the  law 
stands  it  gives  the  Commission  no  authority  to 
order  a carrier  to  cease  and  desist  from  dis- 
criminating between  bodies  of  persons  travel- 
ing at  different  times  for  a similar  object  by 
establishing  a special  excursion  rate  for  one 
•occasion  and  refusing  to  make  any  reduction 
whatever  for  the  other.  Whether  the  law 
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should  be  amended  in  this  respect  is  a question 
for  Congress  to  consider. 

While  we  are  satisfied  that  there  is  no  au- 
thority under  the  law  for  an  order  from  the 
Commission,  yet  we  feel  compelled  to  express 
our  belief  that  the  importance  of  national  con- 
ventions for  the  nomination  of  candidates  for 
President  and  Vice  President  of  the  United 
States,  the  fact  that  they  are  called  but  once  in 
four  years,  and  although  held  at  different 
places  yet  generally  occur  about  the  same  time 
in  the  year,  all  point  to  the  conclusion  that  a 
proper  observance  of  the  spirit  of  the  law  to 
regulate  commerce,  which  seeks  equality  and 
condemns  undue  preferences  and  prejudices, 
and  unjust  and  invidious  discriminations, 
would  grant  excursion  rates  to  each  national 
convention  for  such  purposes. 

As  these  conventions  are  only  held  at  stated 
periods,  and  usually  about  four  years  apart, 
such  equal  action  upon  the  part  of  carriers  of 
passengers  would  not  likely  result  in  any  seri- 
ous embarrassment  or  loss  of  revenues,  and 
therefore  would  seem  to  us  to  be  subject  in 
equity  and  justice  to  the  rule  above  outlined. 


UNITED  STATES  CIRCUIT  COURT,  NORTHERN  DISTRICT  OF  FLORIDA. 


FLORIDA  FRUIT  EXCHANGE 
v. 

SAVANNAH,  FLORIDA  & WESTERN  R.  CO.  et  al. 


1.  The  increase  of  rates  for  the  transportation  of 
oranges  from  Florida  points  to  northeastern  cities 
over  the  line  of  the  Savannah,  Florida  & Western 
Railway  and  its  connections, which  was  made  No- 
vember 23,  1890,  and  amounted  to  33)^  i upon 
rates  previously  in  effect,  is  unjust,  unreasona- 
ble, excessive,  and  in  violation  of  the  Interstate 
Commerce  Act;  and  it  is  not  justified  by  the  in- 
creased facilities  which  have  been  afforded  by 
the  carriers  for  handling  and  preserving  the 
fruit. 

2.  The  reasonableness  of  a carrier’s  rate  on  fruit 
is  not  necessarily  to  be  determined  by  the  ques- 
tion of  the  profit  or  loss  which  the  producer  re- 
ceives upon  his  product. 


3.  The  division  among  themselves  which  a number 
of  connecting  carriers  make  of  a through  rate 
should  not  affect  the  question  of  the  reasonable- 
ness or  unreasonableness  of  the  rate  as  an  en- 
tirety. 

4.  Decree  enjoining  violation  of  an  order  of  the 
Interstate  Commerce  Commission  passed  October 
29, 1891,  which  prohibited  the  exaction  of  a rate 
for  the  transportation  of  oranges  from  Florida 
to  northeastern  cities  which  should  exceed  the 
rates  in  force  prior  to  November  23, 1890,  by  more 
than  5 cents  per  box,— allowing  complainant  a 
counsel  fee  of  $5000, — and  directing  defendant  to 
pay  costs  of  the  suit,  including  the  Master’s 
charges  of  $870.50. 


December  1,  1892. 


SUIT  to  enforce  an  order  of  the  Interstate  Commerce  Commission  passed  October  29,1891. 
3 Inters.  Com.  Rep.  688.  Decree  in  favor  of  complainant. 

The  facts  sufficiently  appear  in  the  Master’s  Report. 


Report  of  Joseph  H.  Durkee,  Special 
Master  (filed  September  16,  1892): 

This  case  arises  on  petition  of  complainant 
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asking  this  court  to  enforce  by  its  order,  de- 
cree, injunction,  or  other  proper  process,  man- 
datory or  otherwise,  the  decisions  and  orders 
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Florida  Fruit  Exchange 

.made  bv  the  Interstate  Commerce  Commission 
on  the  29th  day  of  October,  A.  D.  1891,  upon 
the  complaint  of  the  Railroad  Commission  of 
Florida  against  the  Savannah,  Florida  & West- 
ern Railway  Company,  and  the  Ocean  Steam- 
ship Company  of  Savannah,  and  other  named 
in  said  proceedings,  in  so  far  as  said  orders  and 
decisions  relate  to  the  Savannah,  Florida  & 
Western  Railway  Company  and  The  Ocean 
Steamship  Company  of  Savannah. 

The  petitioner,  the  Florida  Fruit  Exchange, 
alleges  that  it  is  a corporation  duly  incorporat- 
ed under  the  laws  of  the  state  of  Florida,  with 
its  principal  office  at  Jacksonville,  in  the  north- 
ern district  of  Florida,  and  that  the  defendant, 
the  Savannah,  Florida  & Western  Railway 
Company,  is  a corporation  by  that  name  under 
the  laws  of  the  state  of  Florida  and  the  state 
of  Georgia,  having  business  offices  and  agents 
at  various  places  in  said  district;  and  that  the 
defendant,  the  Ocean  Steamship  Company  of 
Savannah,  is  incorporated  under,  the  laws  of 
the  state  of  Georgia,  with  a business  office  and 
agent  in  said  northern  district. 

That  the  said  defendants  are  common  car- 
riers and  constitute  a line  under  a common 
•control  or  arrangement  for  continuous  car- 
riage or  shipment  over  said  lines,  of  freight, 
partly  by  railroad  and  partly  by  water,  from 
Jacksonville,  Callahan,  Gainesville,  Lake  City, 
and  Live  Oak,  and  other  places  in  the  state  of 
Florida,  via  said  named  places,  to  the  city  of 
New  York,  in  the  state  of  New  York,  the  city 
of  Philadelphia,  in  the  state  of  Pennsylvania, 
the  city  of  Boston  in  the  state  of  Massachu- 
setts, and  by  connecting  lines  to  other  eastern 
>cities,  and  as  such  common  carriers,  are  sub- 
ject to  the  Act  to  Regulate  Commerce  and  all 
-statutes  of  the  United  States  applicable  in  the 
premises  and  were  so  on  and  before  the  30th 
day  of  December,  A.  D.  1890,  and  at  all  times 
since. 

That  Jacksonville,  Callahan,  Gainesville, 
Lake  City,  and  Live  Oak  are  base  points  in 
determining  rates  on  shipments  of  oranges  and 
lemons  from  points  within  the  state  of  Florida 
to  points  without  the  limits  of  said  state. 

That  during  the  season  of  1885  and  1886, 
and  for  each  season  since,  the  defendant  cor- 
porations established  and  maintained  rates  for 
the  transportation  of  oranges  and  lemons  from 
rsaid  base  points  in  Florida  to  said  points  of 
destination,  with  but  few  changes  until  the 
season  of  1889  and  1890,  during  which  seasons 
said  rates  were  to  New  York  and  Philadelphia 
by  said  lines,  30  cents  per  standard  box,  and 
to  Boston,  35  cents,  and  proportionately  to 
other  eastern  cities;  that  each  of  said  defend- 
ants received,  by  agreement  between  them,  a 
certain  agreed  proportion  of  said  through  rates, 
as  set  forth  in  Exhibit  “A,” filed  with  said  pe- 
tition. 

That  afterwards,  to  wit,  in  November,  A.  D. 
1890,  said  defendants  did  agree  together  to  ad- 
vance and  did,  to  wit,  on  the  23d  day  of  No- 
wember,  A.  D.  1890,  actually  advance  said 
previously  prevailing  rates  ten  cents  per  stand- 
ard box,  and  they  have  been,  and  are  now,  on 
all  shipments  from  said  base  points'  to  said 
points  of  destination  charging,  demanding, 
collecting,  and  receiving  said  advanced  rates. 

That  afterwards,  to  wit,  on  the  30th  day  of 
December,  A.  D.  1890,  the  Railroad  Commis- 
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sion  of  Florida  filed  a complaint  with  the  In- 
terstate Commerce  Commission  of  the  United 
States  against  the  defendants  herein,  and 
others;  alleging  said  advanced  rates  to  be  un- 
lawful and  in  violation  of  the  Act  to  Regulate 
Commerce  and  unjust,  unreasonable  and  ex- 
cessive and  materially  injurious  to  a large  class 
of  shippers. 

That  said  complaint  was  answered  by  said 
defendants,  and  evidence  taken  thereon  before 
said  Commission  and  arguments  submitted, 
and  a decision  rendered  by  said  Commission 
on  the  29th  day  of  October,  A.  D.  1891. 

That  by  said  report,  findings,  decision  and 
orders  of  the  Interstate  Commerce  Commission 
it  was  ascertained,  found,  ordered,  and  ad- 
judged that  the  said  advance  made  in  said 
rates  on  the  23d  day  of  November,  A.  D.  1890, 
should  not  have  exceeded  5 cents  per  box,  and 
so  far  as  it  was  in  excess  of  that  amount  was 
unreasonable  and  contrary  to  law,  and  the  said 
defendants  were  required  to  forthwith  cease 
and  desist  from  charging  or  collecting  for  the 
transportation  of  oranges  and  lemons  any 
greater  sum  than  an  addition  of  5 cents  per 
box  to  the  rates  in  force  prior  to  the  advance 
on  November  23,  1890. 

That  said  defendants  have  wholly  failed  and 
refused  to  observe,  obey,  or  conform  to  said 
order  of  said  Interstate  Commerce  Commission, 
and  continue  to  charge  and  collect  said  exces- 
sive rates  established  by  said  advance  of  No- 
vember 23,  1890,  in  the  northern  district  of 
Florida. 

The  petitioner  alleges  that  the  Florida  Fruit 
Exchange  is  engaged  in  the  business  of  ship- 
ping and  selling  oranges  and  lemons,  and  is  a 
large  shipper  of  oranges,  and  also  ships  lemons 
from  Jacksonville  and  Gainesville  aforesaid  by 
and  over  said  line  of  defendants  to  said  cities 
of  New  York,  Philadelphia,  and  Boston  on 
which  the  freight  charges  by  defendants  have 
to  be  paid,  and  is  thereby  interested  in  the  ob- 
servance by  said  defendants  of  said  order  of 
said  Interstate  Commerce  Commission. 

That  since  said  order  was  made  and  said  de- 
fendants have  had  notice  of  the  same  the  peti- 
tioner has  tendered  to  defendants  to  be  carried 
over  their  line,  from  abase  point  in  Florida,  to 
wit:  Jacksonville,  to  the  cities  of  New  York, 
Boston,  and  Philadelphia  aforesaid,  boxes  of 
oranges  of  the  usual  or  standard  kind  custom- 
arily used  in  the  Florida  trade,  and  has  shipped 
over  defendant’s  said  line,  and  has  offered 
to  pay  defendants  for  the  transportation  there- 
of the  rates  fixed  and  ordered  to  be  observed  as 
aforesaid  by  said  Interstate  Commerce  Com- 
mission, to  wit,  35  cents  to  New  York  and 
Philadelphia,  and  40  cents  a box  to  Boston, 
and  has  demanded  of  them  the  said  rates  and 
the  observance  and  performance  of  said  order, 
and  has  made  tender  of  payment  to  defend- 
ants in  advance,  of  said  lawful  rates  fixed  by 
said  order,  but  said  defendants  have  refused  to 
carry  said  oranges  for  the  rates  fixed  by  said 
order,  but  have  exacted,  charged,  and  col- 
lected, and  continued  to  exact,  charge,  and 
collect  of  petitioner  and  its  agents,  the  said 
rates  established  by  defendants  by  said  advance 
of  November  23,  1890. 

Petitioner  alleges  said  rates  to  be  un  just,  un- 
reasonable, excessive,  contrary  to  law,  and  in 
disobedience  of  the  said  report,  opinion,  find- 
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ings,  requirements,  and  orders  of  said  Inter- 
state Commerce  Commission. 

The  petitioner  prays  that  the  said  defend- 
ants and  each  of  them,  be  restrained  by  the 
order,  decree,  injunction,  or  other  proper  pro- 
cess, mandatory  or  otherwise,  of  this  honor- 
able court  from  further  violating,  disobeying, 
or  in  any  way  refusing  to  observe,  obey,  con- 
form to  and  perform  said  order  of  said 
Interstate  Commerce  Commission,  and  from 
refusing,  failing,  or  neglecting  to  receive, 
transport,  and  deliver  properly  and  promptly 
oranges  and  lemons  of  or  from  petitioner  from 
said  base  points  in  Florida  by  and  over  said 
defendants’  line  to  said  points  of  destination, 
at  rates  of  charges  not  in  excess  of  those  des- 
ignated in  said  order  of  said  Interstate  Com- 
merce Commission,  to  wit,  an  advance  of  5 
cents  per  standard  Florida  box  on  rates  in  ef- 
fect next  preceding  November  23,  1890. 

Petitioner  further  asks  that  the  defendants 
be  decreed  to  pay  the  costs  and  counsel  fees 
herein  and  for  such  further  relief  as  to  the 
court  may  seem  meet. 

To  this  petition  the  Savannah,  Florida  & 
Western  Railway  answers  and  admits  that  it  is 
a corporation  under  the  laws  of  the  state  of 
Florida  and  a common  carrier,  and  as  such 
subject  to  the  acts  to  regulate  commerce;  it 
admits  that  it  has  established  and  maintained 
rates  as  stated  in  the  petition  from  the  base 
points  named,  and  that  in  November,  1890, 
said  rates  were  to  New  York  and  Philadelphia 
by  said  line,  30  cents  per  standard  box,  and  to 
Boston  25  cents,  and  that  each  of  the  defend- 
ants received  by  agreement  between  them  the 
proportion  of  said  rates  as  stated  in  Exhibit 
“A,”  filed  with  said  petition. 

It  admits  that  on  or  about  the  23d  day  of 
November,  1890,  the  defendants  did  advance 
the  rates  10  cents  per  standard  box,  and  that 
they  have  been  and  are  now  on  all  shipments 
from  said  base  points  to  said  points  of  destina- 
tion, charging,  demanding,  collecting,  and  re- 
ceiving said  advanced  rates. 

It  admits  that  the  Railroad  Commission  of 
Florida  filed  its  complaint  with  the  Interstate 
Commerce  Commission  as  alleged,  but  denies 
that  the  averments  of  said  complaint,  alleging 
said  advanced  rates  to  be  unlawful  and  in  vio- 
lation of  the  Act  to  Regulate  Commerce,  are 
true. 

It  admits  that  proceedings  were  had  before 
the  Interstate  Commerce  Commission,  but  de- 
nies that  the  Interstate  Commerce  Commission, 
as  organized  and  constituted  by  and  under  the 
Act  to  Regulate  Commerce,  as  amended,  ren- 
dered a decision  and  made  orders  on  the  com- 
plaint filed,  while  admitting  that  the  so-called 
orders  and  decisions,  appearing  in  Exhibit 
“A,”  to  the  petition,  are  true  copies  of  their 
originals. 

It  admits  that  the  defendants  continued  to 
charge  the  rates  from  said  basing  points  on 
oranges  and  lemons  put  in  effect  November  23, 
1890,  but  denies  that  said  rates  were  excess- 
ive. 

It  admits  that  the  petitioner  is  engaged  in 
business  as  stated,  and  is  a large  shipper  of 
oranges  and  lemons  from  and  to  the  points 
named  in  the  petition,  and  is  interested  in  the 
rates  charged  thereon,  and  in  any  order  which 
might  be  made  by  the  Interstate  Commerce 
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Commission  as  to  said  rates,  and  that  the  peti- 
tioner has  tendered  boxes  of  oranges  as  stated 
to  be  carried  from  and  to  the  places  named, 
and  offered  to  pay  for  the  transportation  there- 
of, 35  cents  per  box  to  New  York  and  Phila- 
delphia, and  40  ceDls  to  Boston,  and  has  de- 
manded that  such  boxes  of  oranges  be  carried 
for  said  sums,  and  has  made  tender  in  advance 
of  said  sums. 

It  also  admits  that  it  has  charged  and  col- 
lected and  continues  to  charge  and  collect  of 
petitioner  the  said  rates  established  November 
23,  1890,  but  expressly  denies  that  said  last 
mentioned  are  unjust,  unreasonable,  excessive, 
and  contrary  to  law,  while  admitting  that  said 
rates  are  5 cents  per  box  higher  than  the 
amounts  mentioned  in  the  so-called  order  at- 
tached as  Exhibit  “A,”  to  the  petition  in  this 
case. 

The  answer  further  says  that  the  complaint 
of  the  Railroad  Commission  of  Florida  against 
defendants  was  filed  on  the  30th  day  of  Decem- 
ber, 1890,  and  hearing  had  before  the  Inter- 
state Commerce  Commission  at  Jacksonville, 
Florida,  on  March  30  and  31,  1891,  at  which 
three  members  of  said  Commission  were  pres- 
ent, viz:  Hon.  Thomas  M.  Cooley,  Hon.  Martin 
A.  Knapp,  and  Hon.  Walter  M.  Bragg,  and 
that  before  the  29th  day  of  October^  1891, 
when  a decision  was  rendered,  Hon.  Thomas 
M.  Cooley  had  resigned  as  a member  of  said 
Commission,  and  the  Hon.  Walter  M.  Bragg 
had  died,  and  that,  therefore,  the  so-called  order 
and  decision  of  said  Interstate  Commerce  Com- 
mission made  on  the  29th  of  October,  1891,  is 
not  the  lawful  order  and  decision  of  the  Com- 
mission as  created  by  the  Act  of  Congress,  and 
the  amendments  thereto,  and  that  in  refusing, 
neglecting,  or  failing  to  obey  or  perform  said 
order  it  is  not  violating  any  order  or  require- 
ment of  said  Commission  made  as  a legally 
constituted  Commission,  or  in  a legal  or  au- 
thorized way,  and  that  said  order  is  not  bind- 
ing or  of  any  force  so  far  as  this  defendant  is 
concerned,  and  asks  that  said  petition  may  be 
dismissed. 

It  further  recites  that  it  filed  its  application 
for  a rehearing  before  the  said  Interstate  Com- 
merce Commission  on  December  22,  A.  D. 
1891,  upon  the  grounds  above  stated,  which 
was  denied. 

It  avers  that  if  the  findings,  decisions,  and 
orders  of  the  Interstate  Commerce  Commission 
were  legal  and  valid  they  are  but  findings  of  fact 
and  cannot  be  enforced  except  by  the  courts,  and 
asks  the  court  to  hear  and  determine  the  cause 
anew  upon  proper  pleadings  and  proofs,  not 
only  including  the  report  of  said  Commission 
but  all  such  other  and  further  testimony  as 
either  party  may  introduce  bearing  upon  the 
matters  in  controversy. 

It  avers  that  the  rates  in  effect  prior  to  No- 
vember 23,  1890,  did  not  afford  a just  and  rea- 
sonable compensation  for  the  services  rendered, 
and  that  the  rates  put  into  effect  on  November 
23,  1890,  and  which  have  been  since  charged, 
are  just  and  reasonable,  and  denies  every  alle- 
gation in  the  petition  which  alleges  that  the 
rates  now  charged  are  unjust,  unreasonable,  or 
excessive. 

Petition  filed  December  14,  A.  D.  1891. 

Same  date  court  directed  defendants  to  file- 
answers  on  December  21,  A.  D.  1891. 
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December  21,  A.  D.  1891,  time  extended  to 
January  4,  A.  D.  1892. 

Savannah,  Florida  & Western  Railway  filed 
answers  March  8,  A.  D.  1892. 

March  23,  A.  D.  1892,  case  referred  to 
Special  Master  to  take  testimony  and  report 
with  his  findings. 

Hearing  begun  March  26,  A.  D.  1892;  clos- 
ing testimony  filed  with  Master,  August  29, 
AD.  1892. 

Brief  filed  by  petitioner  September  1,  1892. 

Brief  filed  by  defendant  August  31,  1892. 

Charles  M.  Cooper,  solicitor  for  petitioner, 
the  Florida  Fruit  Exchange,  and  John  E. 
Partridge,  solicitor  for  defendant,  the  Savan- 
nah, Florida  & Western  Railway,  were  present 
at  all  hearings  before  the  Special  Master. 

The  admissions,  made  in  the  answer  of  the 
defendants  to  the  allegations  set  forth  in  the 
petition,  have  brought  down  the  questions  to 
be  considered  here  as  to  whether  the  increased 
rates  put  in  effect  on  the  23d  day  of  November, 
1890,  over  the  defendants' lines,  upon  standard 
boxes  of  oranges-  and  lemons  from  Jagkson- 
ville,  Callahan,  Gainesville,  Lake  City  and 
Live  Oak,  base  points  upon  defendants’  line  of 
railroad,  to  the  cities  of  New  York,  Philadel- 
phia and  Boston,  and  by  connecting  lines  to 
other  eastern  cities,  were  unjust,  unreasonable, 
excessive,  and  unlawful  and  in  violation  of  the 
Act  to  Regulate  Commerce,  or  were  just  and 
reasonable  and  not  in  violation  of  said  Act. 

The  question  raised  by  defendant  as  to  the 
legality  and  validity  of  the  proceedings  had 
before  the  Interstate  Commerce  Commission, 
and  the  opinion,  findings,  decisions  and  orders 
thereon,  as  set  forth  in  Exhibit  “A”  herein,  is 
a matter  of  law  which  will  be  determined  by 
the  court. 

The  rates  established  and  enforced  upon 
oranges  from  Jacksonville,  Florida,  via  Sa- 
vannah, Florida  & Western  Railway  and 
Ocean  Steamship  Company,  to  the  cities  of 
Baltimore,  Philadelphia,  New  York  and  Bos- 
ton, during  different  seasons  from  October  3, 
1881,  to  the  present  time,  are  as  follows,  viz: 

TABLE. 


Rates  on  oranges  from  Jacksonville,  Florida, 
to  points  named,  via  Savannah  and  steamer. 


To  Baltimore, 
Md. 

Philadelphia, 

Pa. 

New  York, 
N.  Y. 

Boston, 

Mass. 

Taking 

effect. 

Bx.  Brl. 

Bx. 

Brl. 

Bx. 

Brl. 

Bx.  Brl. 

50  1.00 

50 

1.00 

50 

1.00 

50  1.00 

Oct.  3,  '81 

50  1.00 

50 

1.00 

50 

1.00 

50  1.00 

Oct.  15,  ’83 

50  1.00 

50 

1.00 

50 

1.00 

50  1.00 

Nov.  15,  ’83 

30  .60 

30 

.60 

30 

.60 

30  .60 

Oct.  6,  ’84 

40  .80140 

.80 

40 

.80 

40  .80 

Jan.  12,  ’85 

40  .80 

40 

.80 

40 

.80 

40  .80 

Sep.  7,  ’85 

40  .80 

40 

.80 

40 

.80 

40  .80 

Sep.  15,  ’86 

30  .60 

30 

.60 

30 

.60 

30  .60 

Nov.  18,  ’86 

30  .60 

30 

.60 

30 

.60 

30  .60 

Sep.  1,  ’87 

30  .60 

30 

.60 

30 

.60 

30*  .60 

Sep.  15,  ’87 

30  .60 

30 

.60 

30 

.60 

30  .60 

Sep.  20,  ’89 

40  .80 

40 

.80 

40 

.80 

40  .80 

Nov.  23,  ’90 

The  rates  from  the  other  base  points  in  Flori- 
da, Gainesville,  Callahan,  Lake  City,  and  Live 
Oak  to  the  points  above  named  are  the  same 
as  from  Jacksonville,  and  it  is  presumed  they 
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have  been  since  those  places  were  fixed  upon 
as  base  points. 

The  Savannah,  Florida  & Western  Railway 
is  a gathering  or  initial  road  to  only  a limited 
extent  and  the  total  rate  to  points  of  destina- 
tion is  made  up  of  the  rates  before  named,  to- 
gether with  the  local  rate  from  place  of  origi- 
nal shipment  to  said  base  points,  though  bills 
of  lading  are  given  from  initial  points  to  points 
of  destination. 

Prior  to  November  23,  1890,  the  orange  rate 
to  New  York  was,  by  the  Clyde  Line,  the  Mal- 
lory Line,  and  the  line  composed  of  the  S.  F. 
& W.  R.  Co.  and  the  Ocean  Steamship  Co., 
30  cents  per  standard  box  of  80  pounds;  by  the 
Atlantic  Coast  Liue,  37£  cents  per  standard 
box,  and  by  the  Atlantic  Coast  Despatch  Line 
(all  rail)  43  cents  per  standard  box;  that  rate 
had  been  maintained  by  the  defendants  since 
November  18,  1886. 

By  agreement  between  the  several  lines  in- 
terested this  rate  was  increased  in  November, 
1890,  10  cents  per  standard  box,  and  said  in- 
creased rate  w.as  put  in  effect  on  November  23, 
1890,  and  continues  to  the  present  time;  this  is 
an  increase  in  freight  rates  of  33£  per  cent 
from  said  base  points  to  the  cities  of  New 
York,  Philadelphia  and  Baltimore. 

It  is  the  contention  of  the  defendants  that 
the  rate  of  30  cents  per  standard  box,  in  effect 
up  to  November  23,  1890,  from  November  18, 
1886,  a period  of  four  years,  was  not  a remu- 
nerative rate,  and  was  originally  made  as  a war 
rate  when  the  Clyde  Line  “decided  to  put  on 
a steamer  at  Jacksonville,  and  put  on  the 
Charleston  rates  into  Jacksonville,”  and  that 
it  was  continued  afterwards  on  account  of  the 
freeze  in  1886,  and  the  yellow  fever  in  1887 
and  1888,  which  caused  general  depression  in 
business  in  Florida,  and  it  was  not  thought 
good  policy  to  raise  the  rate  then ; the  traffic 
men  did  not  finally  recommend  the  increased 
rate,  but  it  was  made  by  agreement  between 
the  presidents  of  the  lines  interested  to  increase 
revenue. 

The  facilities  afforded  by  the  defendants  in 
transporting  oranges  to  market  are  superior  to 
those  used  in  forwarding  other  freights. 

A train  known  as  No.  208  is  run  between 
Jacksonville  and  Savannah,  daily,  leaving 
Jacksonville  at  8:25  p.  m.,  and  arriving  in 
Savannah  at  8:35  a.  m.  , during  the  orange  sea- 
son, which  is  practically  a “perishable” 
freight  train;  it  is  claimed  that  this  train  is  run 
at  a speed  of  about  18  miles  an  hour;  if  the 
time  of  departure  and  arriving  is  correctly 
given  by  the  assistant  master  of  transportation 
of  the  Savannah,  Florida  & Western  Railway 
th£  speed  would  be  but  12£  miles  an  hour  be- 
tween Jacksonville  and  Savannah,  by  that 
train,  counting  the  distance  as  given  at  172 
miles.  To  this  train  extra  care  and  attention 
is  given  in  the  kind  of  cars  given,  in  prompt 
forwarding  of  freight,  terminal  arrangements 
and  handling  at  junctional  points;  ventilated 
cars  are  almost  universally  used,  except,  occa- 
sionally, owing  to  overcrowding  of  freight,  a 
tight  box  car  may  be  used.  Improvements  are 
being  made  from  time  to  time  in  these  venti- 
lated cars,  and  those  more  recently  constructed 
have  the  most  approved  brakes  and  couplers, 
with  side  and  end  ventilation  to  the  cars. 
Such  cars  can  be  and  are  used  in  transporting 
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other  classes  of  freight,  but  are  especially  adapt- 
ed to  and  built  for  carrying  “perishables-” 
Right  of  way  is  given  to  train  208  over  all  oth- 
ers. If  passenger  trains  are  delayed  this  train 
has  the  right  of  way  over  it.  A better  paid 
class  of  conductors  is  employed  on  this  train 
than  average  freight  trains.  More  fuel  is 
used.  Running  at  a greater  rate  of  speed  the 
wear  to  the  track  is  greater  because  of  the 
heavier  pounding  of  the  wheel  upon  the  rails. 
The  train  is  made  up  at  Jacksonville,  and  there 
is  an  extra  cost  for  rebilling.  Fewer  cars  are 
carried  on  train  208  than  on  ordinary  freight 
trains.  Many  of  the  returning  cars  come  empty, 
and  the  cars  are  seldom  loaded  to  their  maxi- 
mum capacity. 

The  Ocean  Steamship  Company  reserves  the 
best  part  of  its  steamers,  and  that  most  com- 
pletely ventilated,  for  the  orange  freights,  and 
has  furnished  at  New  York  a pier  largely  de- 
voted to  this  class  of  freight,  protected  in  the 
winter  by  warm  storage,  without  extra  charge 
to  the  shipper.  The  rental  value  of  this  pier  is 
from  $40,000  to  $45,000  per  annum.  It  gives 
special  attention  to  prompt  forwarding  and 
speedy  transit,  the  steamers  making  extra 
speed  to  meet  the  requirements  of  the  market. 
Recognizing  the  necessity  of  giving  quick 
transportation  to  the  markets  for  oranges,  that 
company  in  building  its  last  ship,  the  Kansas 
City,  built  it  with  special  reference  to  speed, 
and  it  makes  16  knots  an  hour. 

There  has  been  a persistent  and  increasing 
demand  from  orange  shippers  upon  transporta- 
tion companies  for  prompt  and  speedy  transit 
of  oranges  from  the  packing  house  to  the 
commission  merchant,  and  better  methods  of 
shipment  with  increased  facilities  for  handling, 
storing  and  caring  for  the  fruit  at  terminals 
have  been  demanded.  In  furnishing  these  the 
transportation  companies  have  acted  intelli- 
gently and  with  a view  of  securing  business. 
The  importance  of  rapid  transit  is  set  forth  by 
one  orange  grower  (Rev.  Lyman  Phelps)  by 
the  statement  that  he  considers  the  difference 
between  an  eight  day  delivery  and  a five  days 
delivery  from  place  of  shipment,  Sanford, 
Florida,  to  northeastern  cities,  at  10  cents  per 
box.  He  also  states  that  lying  over  en  route 
for  three  hours  might  do  more  damage  to  the 
fruit,  from  want  of  oxygen,  than  continuous 
movement  for  forty -eight  hours.  The  Florida 
orange  is  considered  more  tender  and  delicate 
than  the  California  or  Mediterranean,  with  less 
tissue  and  fibre  and  more  juice,  and  does  not 
stand  shipment  as  well,  ordinarily,  its  tissues 
breaking  down  and  fermentation  beginning 
quicker,  unless  special  and  intelligent  care  is 
taken  in  cultivating  and  preparing  the  orange 
for  the  market.  The  Florida  orange  is  a per- 
ishable fruit,  but  bears  transportation  fairly 
well  if  picked  when  dry,  carefully  handled  in 
packing,  and  shipped  in  dry  weather.  It  is 
not  as  perishable  as  the  strawberry,  tomato, 
ripe  peaches,  or  the  banana.  Promptness  in 
handling,  speed  in  movement,  without  delay 
en  route,  are  essential  requisites  upon  the  part 
of  common  carriers  to  ensure  the  best  results 
from  the  orange  to  the  shipper.  To  meet  these 
requirements  seems  to  be  the  aim  and  purpose 
of  the  defendants,  by  continually  furnishing 
increased  facility  for  handling,  transporting, 
and  storing  this  fruit. 
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The  orange  industry  is  steadily  and  continu- 
ously increasing  in  volume  and  importance.  It 
has  become  a fixed  factor  in  the  calculation  of 
the  defendants  upon  which  to  rely  for  sure, 
regular,  and  large  freights. 

It  is  estimated  (Fairbanks,  President  Florida 
Fruit  Exchange)  that  the  number  of  orange 
growers  in  Florida  is  from  10,000  to  15,000, 
and  that  there  are  upwards  of  70,000  acres  of 
bearing  groves,  and  from  20,000  to  30,000  acres 
not  yet  come  into  bearing.  The  value  of  bear- 
ing groves  is  considered  to  be  $300  per  acre,  or 
a total  of  $21,000,000  for  70,000  acres  of  bear- 
ing groves.  The  non-beaiing  groves  are  esti- 
mated to  be  worth  $10,000,000  more.  The 
orange  crop  in  round  numbers  for  the  year 
1884  and  1885  was  600,000  boxes,  1885  and 
1886,  900,000  boxes,  1886  and  1887,  1,260,000 
boxes,  1887  and  1888,  1,500,000  boxes,  1888 
and  1889,  1,950,000  boxes,  1889  and  1890, 
2,150,000  boxes,  1890  and  1891,  2,600,000 
boxes,  1891  and  1892,  3,500,000  boxes.  The 
net  return  to  the  grower  is  put  down  for  1888 
and  1889  at  $1.72  per  box;  for  1889  and  1890, 
$1.52;.  1890  and  1891,  $1.54;  1891  and  1892, 
$1.05.  These  figures  represent  the  actual  re 
turn  to  the  orange  grower  at  the  point  of  ship- 
ment, and  do  not  include  the  cost  of  produc- 
tion, packing  and  boxing.  These  items  of 
cost  are  variously  estimated.  At  a yield  of 
100  boxes  to  the  acre  it  is  stated  that  the  ex- 
pense of  cultivation  would  be  $15  per  acre, 
fertilizing  $15  per  acre,  boxing,  picking,  etc., 
100  boxes  at  40  cents  per  box,  $40:  interest  on 
value  of  grove  $300,  $24:  total  $94.  Net  re- 
turns for  1891  and  1892,  $1.05  per  box,  leaving 
$11  profit  per  acre  after  paying  interest  on  in- 
vestment. For  the  preceding  years  the  profit 
would  be  greater  per  acre,  taking  the  figures 
above  quoted  as  the  net  return  for  oranges 
each  year. 

About  one  third  of  the  orange  crop  goes  to 
western  points,  and  two  thirds  to  eastern  and 
northeastern  points,  upon  which  the  increased 
rate  of  10  cents  per  box,  put  in  effect  Novem- 
ber 23,  1890,  has  been  paid. 

In  the  season  of  1890  and  1891  there  was 
shipped  over  the  S.  F.  & W.  Ry.,  via  Savan- 
nah and  steamships,  including  what  went  by 
Merchants  & Union  Line  to  Baltimore,  to 
northeastern  cities:  from  Jacksonville,  470,918 
boxes;  from  Callahan,  82,254  boxes;  and  from 
Gainesville,  137,024  boxes;  a total  of  690,196 
boxes.  For  the  season  1891  and  1892,  up  to 
March  22,  1892,  the  shipments  by  same  lines  to 
northeastern  cities  were,  from  Jacksonville, 
626,108  boxes;  from  Callahan,  160,922  boxes; 
from  Gainesville,  292,732  boxes;  a total  of 
1,079,762  boxes,  or  an  increase  over  the  former 
year  of  389,566  boxes. 

Taking  the  weight  of  the  standard  box  of 
oranges  at  80  pounds,  the  increase  of  tonnage 
from  oranges  over  the  S.  F.  & W.  Ry.,  in  the 
season  of  1891  and  1892  in  excess  of  that  of 
1890  and  1891  to  northeastern  cities  amounts 
to  1558  cars  loaded  with  20,000  pounds  each. 

The  orange  crop  is  considered  an  uncertain 
one  by  orange  growers,  on  account  of  the  lia- 
bility of  severe  frosts  injuring  or  killing  the 
trees.  Such  frosts  have  occurred  six  or  seven 
times  since  1866,  each  time  doing  much  dam 
age  both  to  young  and  bearing  trees.  There 
have  been  but  one  or  two  severe  cold  spells. 
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notably  in  January,  1886,  which  were  general 
and  inflicted  damage  in  all  the  orange  growing 
portion  of  the  state.  At  times  many  trees 
have  been  killed  by  the  cold,  and  at  times  the 
growing  branches  would  be  killed  back,  tak- 
ing a year  or  two  of  fresh  growth  to  place  the 
tree  in  a bearing  condition  again.  The  orange 
groves  are  also  liable  to  much  damage  by  in- 
sects, especially  the  red  spider.  In  spite  of 
these  draw  backs  the  orange  crop  is  increasing 
year  by  year,  as  new  trees  are  being  planted, 
young  ones  come  into  bearing,  and  old  ones 
reach  full  bearing.  This  increase  from  the 
season  of  1884  and  1885  to  1885  and  1886 
amounted  to  50  per  cent;  from  1885  and  1886 
to  1886  and  1887,  to  40  per  cent;  from  1886 
and  1887  to  1887  and  1888,  about  20  per  cent; 
from  1887  and  1888  to  1888  and  1889,  over  28 
per  cent;  from  1888  and  1889,  to  1889  and 
1890  over  10  per  cent;  from  1889  and  1890  to 
1890  and  1891,  over  20  per  cent,  and  from  1890 
and  1891  to  1891  and  1892,  nearly  35  per  cent. 
There  are  no  indications  to  show  that  the  crop 
will  grow  less  in  the  near  future. 

The  amount  of  business  for  the  defendants’ 
line  in  handling  the  orange  crop  can  be  year 
by  year  quite  accurately  and  safely  estimated. 
It  has  been  before  shown  that  its  line  carried, 
in  the  season  of  1891  and  1892,  up  to  March 
22,  to  Savannah  for  northeastern  cities,  an  in- 
crease of  one  third  more  tonnage  in  oranges 
than  during  the  season  of  1890  and  1891.  The 
orange  rate  of  40  cents  per  standard  box  via 
Savannah,  Florida  & Western  Railway,  and 
the  Ocean  Steamship  Co.,  from  Florida  base 
points  to  the  cities  of  New  York,  Philadelphia, 
and  Boston,  is  divided,  giving  18  cents  to  the 
S.  F.  & W.  Ry.,  18  cents  to  the  Ocean  Steam- 
ship Co.,  and  4 cents  for  the  transfer  at  Sa- 
vannah, one  cent  of  which  goes  to  the  S.  F.  & 
W.  Ry.  Co.  This  road  then  received  19  cents 
per  box  for  172  miles  carriage,  Jacksonville  to 
Savannah,  and  terminal  service.  Calculating 
the  standard  box  of  oranges  at  80  pounds, 
twenty-five  would  make  one  ton.  The  com- 
pensation then  is  $4.75  per  ton,  ora  little  more 
than  2 7-10  cents  per  ton  per  mile. 

The  division  of  the  through  rate  over  these 
lines  was  made  originally  when  the  route  to 
Savannah,  via  S.  F.  <fc  W.  Ry.,  was  by  Live 
Oak  and  Dupont,  and  the  distance  was  259 
miles.  The  distance  from  Savannah  to  New 
York  via  Ocean  Steamship  Co.  line,  was  com- 
puted at  about  750  miles.  One  rail  mile  was 
considered  equivalent  to  three  water  miles  in 
making  up  the  rate.  After  the  rate  was  estab- 
lished upon  this  basis  the  Short  line  from  Way 
Cross  to  Jacksonville  was  built  reducing  the 
distance  between  Jacksonville  and  Savannah 
to  172  miles. 

In  recasting  rates  the  Ocean  Steamship  still 
allowed  the  S.  F.  & W.  Ry.  Co.  50  per  cent  of 
the  through  rate,  as  before,  for  reasons  suffi- 
cient to  the  contracting  parties.  If  this  basis 
of  fixing  rates  between  land  and  water  trans- 
portation companies  is  the  correct  one,  the  all 
water  route  from  Jacksonville  to  New  York 
is  equivalent  to  300  rail  miles. 

The  manager  of  the  steamship  line  from 
Savannah,  estimates  that  compress  cotton  oc- 
cupies about  twice  as  many  cubic  feet  per  ton 
as  a ton  of  oranges,  but  while  cotton  may  be 
carried  anywhere,  the  best  ventilated  part  of 
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the  ship  must  be  reserved  for  oranges.  The 
same  authority  states  that  the  revenue  per  ton 
to  his  line  on  oranges  and  cotton  is  about  the 
same.  The  gross  revenue  from  cotton  is  $5 
or  $6  per  ton,  out  of  which  comes  cost  of  com-  * 
pressing;  for  marine  transportation,  actual  cost 
not  stated.  The  gross  revenue  upon  oranges 
is  $4.25  per  ton.  The  cost  of  handling  oranges 
in  New  York  is  put  at  75  cents  per  ton,  of 
cotton  20  cents  per  ton.  Lumber  is  carried 
still  cheaper  at  $3.10  to  $3.20  per  ton. 

The  rate  on  cotton  from  Callahan,  Jackson- 
ville, Lake  City  and  Live  Oak,  Florida,  via 
the  S.  F.  & W.  Ry.,  and  Ocean  Steamship  to 
New  York  by  traffic  in  effect  Sept.  12,  1891, 
is  only  about  20  per  cent  higher  than  the  40 
cent  rate  on  oranges. 

The  Savannah,  Florida  & Western  Railway 
“under  its  proportion  of  the  old  rate  received 
1.88  cents  per  ton  per  mile,  and  according  to 
its  report,  the  estimated  cost  of  carrying  a ton 
of  freight  per  mile  in  general  over  its  line,  was, 
for  the  year  ending  June  30,  1890,  .965  of  a 
cent.  Deducting  the  latter  from  the  former 
there  is  left  .915  of  a cent  as  the  excess  of 
the  rate  per  ton  per  mile  under  the  old  rate  over 
the  estimated  cost  of  its  general  transportation. 
Making  the  same  deduction  from  the  rate  per 
ton  per  mile  2.7  cents  received  under  the  ad- 
vanced rate,  there  is  left  1.745  cents  as  the 
excess  of  the  present  rate  over  the  cost  of 
transportation  in  general.” 

It  is  not  necessary  for  the  purpose  of  this 
inquiry  to  consider  the  cost  of  transporting 
freight  per  ten  per  mile,  or  the  average  receipts 
per  ton  per  mile  of  the  railroads  making  up  the 
all  rail  route  from  Savannah  to  New  York,  as 
they  are  not  parties  herein. 

The  division  of  through  rates  between  the 
Savannah,  Florida  & Western  Railway  and  the 
Ocean  Steamer  Co.,  on  oranges,  grew  up  nat- 
urally. Prior  to  1881,  oranges  from  East 
Florida  were  carried  on  steamers  out  of  the  St. 
Johns  river  to  Savannah  and  Charleston  en 
route  to  New  York.  Most  of  them  went  by 
steamers  from  Charleston  to  New  York,  and 
the  through  rate  was  divided  with  the  line  from 
Charleston  to  Palatka,  making  50  per  cent 
each.  The  Ocean  Steamship  Co.  received  a 
part  of  these  oranges,  and  divided  the  through 
rate  in  the  same  way.  The  orange  business 
rapidly  increasing,  the  Savannah,  Florida  & 
Western  Railway,  then  the  Atlantic  & Gulf 
Railroad,  wanted  some  of  it,  and  consented  to 
the  same  equal  division  of  the  through  rate. 

Its  route  was  then  via  Live  Oak  and  Dupont, 
259  miles  from  Jacksonville  to  Savannah,  and 
the  division  was  a natural  one,  taking  three 
water  miles  as  the  equivalent  of  one  rail  mile; 
when  the  Savannah,  Florida  & Western  Rail- 
way built  the  short  line  from  Jacksonville,  via 
Way  Cross,  to  Savannah,  decreasing  the  dis- 
tance between  the  two  points  to  172  miles,  that 
company  and  the  Ocean  Steamship  .Co.,  in  re- 
casting rates,  again  agreed  to  make  an  equal 
division  of  the  through  rate. 

By  what  percentages  the  through  rate  is  di- 
vided between  the  defendants  can  be  of  no  im- 
portance to  the  complainant,  unless  such  an 
unequal  division  was  made  as  to  render  the 
entire  rate  an  unreasonable  one. 

The  orange  freight  business  has  grown  up 
and  attained  proportions  giving  it  importance 
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in  transportation  circles  in  the  last  fifteen 
or  twenty  years.  From  insignificance  fifteen 
years'  ago,  the  orange  crop  of  1891  and  1892 
had  reached  3,500,000  standard  boxes.  To 
convey  this  number  to  market  would  require 
11,666  cars  carrying  800  boxes  each.  Taking 
the  estimate  of  cars  making  up  a train  on  No. 
208,  as  32,fit  would  take  364  solid  trains  to 
move  last  season’s  crop.  It  only  establishes 
the  credit  of  the  transportation  lines  for  busi- 
ness intelligence  and  sagacity  that  they  have 
furnished  as  rapidly  as  possible  improved  facil- 
ities for  handling,  forwarding  and  storing  such 
a large,  sure  and  yearly  increasing  volume  of 
freight.  Experience  taught  both  shipper  and 
carrier  that  the  orange  must  have  ventilation 
in  transit,  to  protect  it  from  decay,  and  so  ven- 
tilated cars  were  built  and  put  upon  the  rails. 
It  was  found  that  better  results  were  obtained 
by  having  air  spaces  in  packing  at  the  tops  of 
the  cars  and  space  for  ventilation  at  the  side 
doors  of  the  cars,  and  that  oranges  went  for- 
ward in  better  condition  if  packed  not  to  ex- 
ceed 300  boxes  in  a car.  Continuous  and  ac- 
celerated speed  was  found  important,  as  thereby 
oxygen  was  furnished  the  orange  in  movement, 
Facilities  for  warm  storage  at  terminals  be- 
came necessary  to  protect  the  fruit  from  the 
cold  weather  in  northern  cities.  These  in- 
creased facilities  have  been  added  as  experience 
showed  their  necessity,  and  were  mainly  in 
use  before  the  advance  complained  of.  They 
were  made  as  an  inducement  to  the  producer 
as  the  natural  competition  existing  for  the  car- 
rying trade  would  lead  him  to  ship  by  those 
lines  offering  best  ventilation,  continuous  and 
rapid  transit  and  improved  terminal  facilities 
for  storing. 

The  former  rates  were  in  effect  from  Novem- 
ber 18,  1886,  to  November  23,  1890.  It  is 
claimed  that  it  was  originally  established  as  a 
war  rate,  and  continued  in  subsequent  seasons 
by  the  reason  of  the  freeze  of  1856,  and  the 
yellow  fever  of  1887  and  1888.  This  rate  was 
not  objecte'd  to  during  all  this  time  as  unre- 
munerative,  and  when  increased  was  not  rec- 
ommended by  the  traffic  manager  of  the  S.  F. 
& W.  Ry.  Co.  The  increase  is  claimed  to  be 
justified  on  account  of  large  expenditures  for 
increased  facilities  for  handling  the  crop.  The 
increased  expense  consists  of  an  addition  to 
the  cost  of  ventilated  freight  cars  over  the 
common  box  car,  which  is  used  also  in  the 
transportation  of  vegetables  and  ordinary  mer- 
chandise, the  extra  expense  for  service  and 
speed  in  running  train  No.  208,  and  the  cost 
of  furnishing  warm  storage  in  New  York. 
These  increased  expenses  would  have  been 
necessary  had  the  rate  remained  to  enable  the 
transportation  companies  to  handle  rapidly 
and  to  the  satisfaction  of  the  shippers  such 
heavy  freights.  The  rate  cannot  be  determined 
and  fixed  with  a view  necessarily  of  affording 
a balance  of  profit  to  the  producer  and  shipper. 
The  carrier  will  doubtless  endeavor  to  establish 
rates  so  as  to  encourage  and  foster  the  cultiva- 
tion of  the  orange.  It  is  his  interest  to  do  so. 
It  is  manifestly  improper,  however,  to  so  make 
rates  as  to  at  all  times  afford  a profit  to  the 
shipper.  An  attempt  to  do  this  would  cause 
rates  to  fluctuate  with  the  markets,  upon  sup- 
ply and  demand. 

The  defendant  company’s  through  line  from 
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base  points  in  Florida  to  New  York  is  made 
up  of  taking  the  average  of  distances  from  the 
base  points,  Jacksonville,  Callahan,  Gaines- 
ville, Lake  City  and  Live  Oak  to  Savannah  of 
about  200  miles  rail  and  about  750  miles  water 
transportation.  There  is  a competitive  all 
water  route  from  Jacksonville  to  New  York, 
and  a competitive  route  from  Jacksonville, 
Gainesville,  Lake  City  and  Live  Oak  to  New 
York  via  Fernandina,  partly  rail  and  partly 
water  transportation.  One  of  these  lines,  the 
Clyde,  seems  to  have  been  instrumental  in  the 
reduction  of  the  rates  in  1886  to  30  cents. 
Upon  the  basis  named  by  one  witness  (Sorrel) 
in  fixing  rates,  this  route  to  New  York  is 
equivalent  to  but  little  more  than  300  miles  of 
rail  transportation.  It  is  stated  that  oranges 
are  delivered,  on  an  average,  as  quickly  by 
this  route  as  by  Ocean  Steamship  Company, 
or  all  rail.  The  strategic  advantage  occupied 
by  this  line  should  not  operate  to  cause  other 
lines  to  carry  freights  without  proper  compen- 
sation and  profit.  The  actual  cost  of  carrying 
oranges  over  the  Savannah,  Florida  & Western 
Railway  cannot  be  arrived  at  from  any  evi- 
dence furnished.  It  is  shown  that  the  average 
receipts  per  ton  per  mile  in  1890,  was  1.378 
cents  per  mile,  and  the  average  cost  of  a ton 
per  mile  was. 955  of  a cent,  a difference  of  .413 
of  a cent  of  the  cost  of  transportation.  Under 
the  present  rate  on  oranges  this  company  re- 
ceives about  2.7  cents  per  ton  per  mile,  includ- 
ing terminal  charges.  If  the  cost  of  transport- 
ing a ton  per  mile  remains  the  same  as  in  1890, 
this  company  receives  1.745  cents  upon  oranges 
over  the  average  cost  of  transportation  per  ton 
per  mile. 

The  orange  crop  does  not  supply  a continu- 
ous freight  throughout  the  year.  Shipments 
begin  in  October,  and  continue  steadily  until 
April.  For  fully  one  half  of  the  year  no  im- 
portant movement  of  this  crop  is  made.  Many 
extra  cars  are  required  during  the  shipping 
season,  and  the  terminal  facilities  in  New  York 
are  not  all  required  for  other  freight  the  re- 
maining part  of  the  year.  An  additional  bur- 
den is  thereby  imposed  upon  orange  freights. 

The  fact  that  claims  are  interposed  by  ship- 
pers and  paid  for  loss,  breakage  and  theft  of 
oranges  en  route,  is  of  no  more  significance 
than  similar  claims  upon  other  classes  of 
freights.  It  appears  that  oranges  are  shipped 
released  and  that  no  contract  is  made  for  de- 
livery within  a specified  time  at  point  of  desti- 
nation. Deterioration  by  delays  in  transporta- 
tion are  not  considered.  This  loss  falls  upon 
the  shipper. 

The  orange  is  a staple  product  in  Florida, 
and  its  annual  increase  has  been  steady  since 
it  first  assumed  proportions  of  sufficient  mag- 
nitude to  engage  the  attention  of  transporta- 
tion lines.  The  crop  can  be  depended  upon 
not  to  decrease  in  amount  from  year  to  year 
in  the  near  future.  It  is  handled  easily  and 
cheaply,  packs  closely,  and  is  of  sufficient 
weight  to  give  fair  tonnage  to  cars.  Its  trans- 
portation to  market  is  a regular  daily  business 
during  the  season,  and  can  be  calculated  upon 
with  certainty.  The  volume  of  orange  freights 
offered  to  defendants  is  increasing  each  season, 
and  the  cost  to  the  carrier  is  decreasing. 

The  rate  which  was  formerly  in  effect  was 
continued  for  four  years,  and  was  not  com- 
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plained  of  as  unremunerative  during  that 
time. 

The  increase  was  much  greater  than . re- 
quired to  compensate  for  increased  facitities 
furnished  by  the  carrier,  admitting  that  these 
were  made  solely  for  the  benefit  of  the  shipper 
and  not  the  intelligent  and  business  like  im- 
provements which  a first  class  railroad  would 
supply  as  fast  as  found  necessary  to  enable  it 
to  control  a large  and  increasing  proportion  of 
these  freights. 

This  increase  was  an  advance  of  33&  per 
cent  upon  the  rates  previously  in  effect  to  New 
York,  Philadelphia  and  Baltimore,  and  was 
made  without  previous  notice  to  a large  class 
of  shippers  extending  over  a wide  territory, 
whose  interests  were  materially  affected  there- 
by. No  such  increase  was  made  upon  other 
products  of  similar  volume  and  value.  The 
■decision  and  findings  of  the  Interstate  Com- 
merce Commission  have  not  been  shown  as  er- 
roneous by  the  proofs  submitted  before  the 
master.  If  the  court  determines  that  said  find- 
ings and  decision  were  made  by  a legally  con- 
stituted body,  I recommend  that  the  prayer  of 
the  petitioner  be  granted  and  the  orders  made 
by  the  Commission  be  enforced. 

The  evidence  on  file,  as  to  the  value  of  the 
services  of  the  solicitor  for  complainants  con- 
sisting of  the  sworn  statements  of  two  of  the 
leading  solicitors  in  the  district,  indicate  a 
proper  compensation  to  be  from  $3000  to 
$5000.  The  weight  of  evidence  is  in  favor  of  the 
latter  sum,  and  I recommend  an  allowance  of 
$5000  as  compensation  for  the  services  of  said 
solicitor  in  this  cause. 

Special  Master's  Fees  & Expenses. 
Taking  testimony  and  report,  with 
findings  upon  reference  in  above  en- 
titled case,  $750.00 

To  cash  paid  stenographic  nbtes  and 
typewriting,  120.00 


$870.00 

Defendant’s  exceptions:  ‘ 

Exceptions  taken  by  the  defendant,  Savan- 
nah, Florida  & Western  Railway  Company, 
to  the  report  of  Joseph  H.  Durkee,  Special 
Master  in  Chancery,  to  whom  this  case  was 
referred  to  take  the  testimony  and  report  same, 
with  his  findings,  by  an  order  made  herein  on 
the  23d  day  of  March,  A.  D.  1892,  the  report 
bearing  date  the  16th  day  of  September,  1892, 
and  which  was  filed  on  the  17th  day  of  Sep- 
tember, 1892. 

1st.  For  whereas  there  was  but  one  question 
before  the  master,  viz:  whether  the  increased 
rates  on  oranges  and  lemons  put  in  effect  on 
the  23d  day  of  November,  A.  D.  1890,  over 
the  line  of  the  Savannah,  Florida  & Western 
Railway  Company  from  Jacksonville,  Calla- 
han, Gainesville,  Lake  City  and  Live  Oak, 
basing  points,  to  New  York,  Philadelphia  and 
Boston,  and  by  connecting  lines  to  other  east- 
ern cities,  were  unjust,  unreasonable,  excessive 
and  unlawful  and  in  violation  of  the  Act  to 
Regulate  Commerce,  who  finds  that  said  in- 
crease of  rate  was  unjust,  unreasonable  and 
excessive,  that  said  finding  is  erroneous,  and 
petitioner  cites  and  relies  upon  the  entire  testi- 
mony taken  in  this  case  to  support  same. 

2d.  For  that  said  master  finds,  as  a conclu- 
sion of  fact  on  the  testimony  introduced  in  this 
4 Inter  S. 


y.  Savannah,  F.  & W.  R.  Co. 

case,  that  all  of  the  contentions  of  the  defend- 
ant are  established  by  the  proof,  viz:  that  the 
rate  prior  to  the  increased  rate  complained  of 
in  this  suit,  was  not  remunerative  and  that  it 
was  reduced  originally  as  a war  rate  and  re- 
tained afterwards  on  account  of  the  freeze,  the 
yellow  fever  epidemic,  and  the  depression  of 
business;  that  the  facilities  afforded  by  the  de- 
fendant for  transporting  oranges  and  lemons 
are  superior;  that  they  run  a special  freight 
train  for  this  purpose,  called  “A  Perishable 
Freight  Train;”  that  they  give  extra  care  and 
attention  and  terminal  arrangements  to  handle 
these  shipments  at  junctional  points  that  are 
exceptional;  that  the  cars  are  of  superior  char- 
acter, having  the  most  approved  air  brakes, 
couplers  and  ventilation;  that  they  run  at  a 
greater  speed;  that  there  is  extra  expense  for 
re- billing  the  freight;  that  many  of  the  cars 
return  empty,  and  that  they  go  without  being 
loaded  to  their  maximum  capacity;  that  the 
Florida  orange  is  more  perishable  than  other 
oranges  grown  in  this  country;  that  quick  and 
continued  transportation,  by  reason  of  the 
oxygen  generated  by  motion,  preserves  the 
orange;  that  the  expedition  is  worth  at  least  10 
per  cent  over  a movement  that  would  be  two 
or  three  days  slower;  and  then  he  errs  in  find- 
ing in  conclusion  as  a matter  of  fact,  that  the 
increased  rate  was  unjust,  unreasonable  and 
excessive  and  unlawful  and  in  violation  of  the 
Act  to  Regulate  Commerce. 

3d.  For  that  the  master,  while  finding  that 
the  orange  is  perishable,  but  will  bear  trans- 
portation “if  packed  when  dry  and  carefully 
handled  in  packing,”  errs  in  the  general  con- 
clusion which  holds  the  transportation  com- 
panies responsible  for  their  being  “packed 
when  dry  and  carefully  handled  in  packing” 
by  saying  that  the  rate  is  unreasonable,  and  to 
this  extent  basing  it  upon  fruit  that  will  bear 
transportation. 

4th.  For  that  the  master  erred  in  finding 
that  the  rate  was  unreasonable  in  its  increase, 
because  his  own  finding  of  fact  shows  that  the 
grower  receives  $11  per  acre  after  deducting 
interest  upon  his  investment,  thereby  demon- 
strating by  his  own  finding  that  the  increased 
rate  was  not  unreasonable. 

5th.  For  that  the  master  erred  in  finding 
that  the  crop  could  be  accurately  counted  upon 
for  freightage  during  a stipulated  period  of  the 
year,  and  defendant  refers  to  the  testimony  of 
Geo.  R.  Fairbanks,  Mr.  Bishop  and  Rev.  Ly- 
man Phelps,  and  the  master’s  own  finding  of 
fact,  that  the  orange  is  liable  to  freezes  and  de- 
struction by  insects,  in  support  thereof. 

6th.  For  that  the  master  while  finding  that 
the  division  of  the  through  rate  should  not 
affect  the  reasonableness  or  unreasonableness 
of  the  rate  as  an  entirety,  is  erroneously  in- 
fluenced by  the  division  that  is  made  of  said 
rate  between  the  carriers  by  basing  in  part  his 
opinion  upon  the  difference  in  miles  allowed 
for  sea  voyage  as  against  transportation  by 
rail. 

7th.  For  that  the  master,  in  basing  his  con- 
clusion as  to  the  reasonableness  of  the  rate 
upon  his  computation  that  the  defendant,  the 
Savannah,  Florida  and  Western  Railway  Com- 
pany, receives  2.7  cents  per  ton  per  mile  for 
hauling  oranges  against  a much  smaller  per- 
centage per  ton  on  dead  freights,  erred  by 


408 


Interstate  Commerce  Reports— U.  S.  Circuit  Court  of  Appeals. 


1893.. 


reason  of  the  fact  that  the  increased  tonnage 
that  can  he  carried  in  a car  of  dead  freight 
over  perishable  freight  is  not  considered,  and 
the  fact  that  the  perishable  cannot  wait,  but 
must  move,  while  the  dead  freight  is  a waiting 
freight. 

8th.  For  that  the  master  erred  in  part  basing 
his  finding  that  the  rate  was  unreasonable  on 
the  estimated  cost  of  .965  cents  per  ton  per 
mile,  by  reason  of  the  fact  that  the  profit  that 
a carrier  may  make  on  a perishable  as  against 
a dead  freight  cannot  properly  be  a factor  as 
to  the  reasonableness  of  the  rate,  and  because 
there  is  no  evidence  to  show  what  the  cost  per 
ton  of  carriage  was  at  the  time  of  this  hearing. 

9th.  For  that  the  master  erred  in  refusing 
to  take  into  consideration  the  claim  for  dam- 
ages made  on  shipments  of  fruit  as  against 
similar  losses  upon  dead  freights. 

10th.  For  that  the  master  erred  in  finding 
that  the  increased  rate  was  greater  than  the 
facilities  furnished  required. 

11th.  For  that  the  master  erred  in  basing 
his  findings  largely  upon  the  fact  that  the  in- 
creased rate  was  33  1-3$,  and  was  a larger  in- 
crease than  had  been  made  at  any  one  time 
upon  any  other  character  of  shipment,  instead 
of  basing  his  findings  upon  the  testimony,  and 
defendant  cites  all  of  the  testimony  in  this 
case  to  show  the  reasonableness  of  the  rate 
and  the  unreasonableness  of  the  master’s  find- 
ings. 

12th.  For  that  the  master  erred  in  placing 
the  value  of  services  of  complainant’s  solicitor 
at  five  thousand  dollars  ($5000),  and  defend- 
ant cites  the  testimony  of  Horatio  Bisbee  and 
A.  W.  Cockrell,  and  profert  of  the  record  in 
this  case  in  support  of  said  ground. 

13th.  For  that  the  bill  of  costs  charged  by 
the  master  in  this  case  are  excessive  and  oner- 
ous and  unreasonable.  And  defendant  cites 
the  number  of  sittings  had,  as  shown  in  the 
record,  and  the  fact  that  the  testimony  was 
taken  sten ©graphically  and  charged  for,  inde- 
pendently, in  support  of  this  ground. 

John  E.  Hartridge, 

Sol.  for  S.  F.  & W.  Ry. 

Decree.  . 

Swayne,  J.,  delivered  the  opinion  of  the 
court: 

The  above  entitled  cause  having  been  heard 
and  considered  on  the  petition  of  said  com- 


plainant, the  answers  of  said  defendants,  the 
evidence  therein,  the  report  of  the  master 
therein,  and  the  exceptions  of  said  defendants 
to  said  report,  and  the  arguments  of  counsel 
for  the  respective  parties  complainant  and  de- 
fendant, it  is  considered,  ordered,  adjudged,, 
and  decreed  that  the  said  exceptions  of  com- 
plainants to  said  master’s  report  be  and  the 
same  are  hereby  overruled,  and  that  the  said 
report  of  the  master  filed  herein  be  and  the 
same  is  hereby  sustained  and  confirmed.  And,, 
further,  that  said  defendants,  The  Savannah, 
Florida  & Western  Railway  Company  and  the 
Ocean  Steamship  Company  of  Savannah,  and 
each  of  them  and  their  and  each  of  their  agents,, 
servants  and  employees  and  every  of  them,  be 
and  are  hereby  enjoined  and  restrained  from 
further  violating,  disobeying,  or  in  any  way 
refusing  to  observe,  obey,  conform  to  and  per- 
form, the  requirements  of  the  order  of  the  In- 
terstate Commerce  Commission  of  the  United 
States,  made,  to  wit:  on  the  29th  day  of  Octo- 
ber, 1891,  requiring  said  defendants  and  each 
of  them  to  forthwith  cease  and  desist  from 
charging  or  collecting  for  the  transportation 
of  oranges  and  lemons  any  greater  sum  than 
an  addition  of  5 cents  per  box  to  the  rates  in 
force  prior  to  the  advance  on  November  23, 
1890;  and  from  refusing,  failing  or  neglecting 
to  receive,  transport  and  deliver  properly  and 
promptly,  oranges  and  lemons,  or  either,  of  or 
from  said  complainant,  The  Florida  Fruit 
Exchange,  from  the  base  points  in  Florida,  to- 
wit:  Jacksonville,  Callahan,  Gainesville,  Lake 
City  and  Live  Oak,  and  any  one  of  them,  by 
and  over  said  defendants’  line  or  lines  of  trans- 
portation, railroad,  or  railroads,  steamship  or 
steamships, to  NewYork  city  in  the  state  of  New 
York,  and  other  eastern  cities,  or  any  of  them, 
the  points  of  destination  of  any  such  shipment 
or  shipments,  at  and  for  rates  of  charges  there- 
for not  in  excess  of  those  designated  as  the 
maximum  allowed  by  said  order  of  said  Com- 
mission, to  wit:  an  advance  of  5 cents  per 
standard  Florida  box  on  the  rates  in  effect 
next  preceding  November  23,  1890. 

And  further  that  said  defendants  pay.  to- 
complainant  the  costs  of  this  suit,  including 
the  master’s  charges  as  reported  by  him,  and 
pay  to  complainant  or  its  solicitor  of  record  the 
fee  of  the  complainant’s  solicitor  and  counsel, 
Charles  M.  Cooper,  of  five  thousand  dollars,, 
which  is  hereby  allowed  herein. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS.  (Second  Circuit.) 


INTERSTATE  COMMERCE  COMMISSION 
v. 

TEXAS  & PACIFIC  RAILWAY,  Appt. 


1.  A charge  of  $3.70  per  hundred  pounds  upon  do- 
mestic traffic  from  New  Orleans  to  San  Francisco 
when  only  80  cents  per  hundred  between  the 
two  points  is  charged  under  substantial  equality 
of  conditions  upon  similar  goods  coming  to  the 
port  of  New  Orleans  from  Liverpool  is  not  justi- 
fied by  the  fact  that  there  is  competition  with 
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water  routes  in  carrying  between  Liverpool  and, 
San  Francisco,  since  the  gross  inequality  shows 
that  the  carrier  is  either  injuring  itself  by  carry- 
ing without  profit  or  is  receiving  an  unwar- 
ranted return  from  the  domestic  traffic  for  the 
service  rendered. 

2.  Disobedience  of  an  order  of  the  Interstate 
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Commerce  Commission  prohibiting  the  carriage 
of  traffic  from  foreign  ports  upon  any  other  than 
the  published  inland  tariff  rates  for  similar 
freight  from  the  port  of  entry  to  the  point  of 
destination,  not  permitted  by  the  United  States 
circuit  court  on  the  ground  of  the  existence  of 
competing  water  routes;  but  the  general  ques- 
tion whether  rates  for  the  inland  carriage  of  for- 
eign and  domestic  traffic  must  be  the  same,  with- 
out regard  to  any  circumstances  which  may 
exist  in  the  foreign  country,  is  not  decided. 

3.  A carrier  is  not  free  to  make  dissimilarities  to 
any  extent  it  may  choose  in  the  freight  rates  on 
foreign  and  domestic  traffic  from  the  fact  of  the 
existence  of  some  dissimilarity  of  conditions. 

4.  Where  a carrier  has  an  office  in  one  state, 


which  is  that  of  the  executive  officers,  and  where 
the  stockholders'  and  directors’  meetings  are 
held,  and  the  stock  certificate  books  and  the 
records  of  stockholders  and  directors  meetings 
are  kept,  while  the  administrative  offices  of  the 
carrier  are  in  another  state,  the  former  is  its 
principal  office  within  the  meaning  of  section  16 
of  the  Interstate  Commerce  Act  relating  to  place 
of  bringing  suits  to  enforce  orders  of  the  Com- 
mission. 

5.  All  the  carriers  which  united  in  making  a joint 
rate  are  not  necessary  parties  in  a suit  for  an  in- 
junction against  one  of  them  founded  on  an  al- 
leged disobedience  of  an  order  of  the  Interstate 
Commerce  Commission  which  commanded  its 
abandonment. 


Decided  October  17,  1893. 


APPEAL  bv  defendant  from  a decree  of  the  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  NewjYork  in  favor  of  complainants  in  a suit  brought  to  enjoin  de- 
fendant from  further  disobedience  of  an  order  of  the  Interstate  Commerce  Commission,  re- 
quiring it  to  desist  from  making  certain  excessive  charges  for  the  transportation  of  freight. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 


Messrs.  Winslow  S.  Pierce  and  David  D.  Duncan  for  the  appellant. 

Messrs.  John  D.  Eernan  and  Edward  Mitchell,  U.  S.  Dist.  Ally .,  for  the  appellee. 


Shipman,  Gh.  J.: 

On  March  23,  1889,  the  Interstate  Commerce 
Commission  made,  not  upon  contention  of 
parties,  a general  order, Iwhich,  among  other 
things,  provided  as  follows:  “Imported  traffic 

transported  to  any  place  in  the  United  States 
from  a port  of  entry,  or  place  of  reception, 
whether  in  this  country  or  in  an  adjacent  for- 
eign country,  is  required  to  be  taken  on  the 
inland  tariff  governing  other  freights.”  This 
order  was  quite  generally  obeyed  by  those  rail- 
road companies  and  their  connecting  lines, 
which  carried  imported  goods  westward  from 
the  Northern  Atlantic  seaboard.  At  least  six 
railroad  companies  ceased,  after  said  order, 
their  previous  practice  of  discrimination  in 
favor  of  imported  traffic. 

On  June  19,  1889,  the  Commission  filed 
its  decision  in  regard  to  export  rates  in  the 
case  of  New  York  Produce  Exchange  v.  New 
York  Cent.  & H.  R.  R.  Co.  and  eighteen 
other  railroad  corporations,  2 Inters.  Com. 
Rep.  553.  The  opinion  shows  that  the  trunk 
lines,  so  called,  had,  “under  resolutions  of 
their  association,  made  through  export  rates 
of  which  the  inland  proportion  accepted  by 
them  was,  at  the  port  of  New  York,  often 
ten  cents  or  more  per  hundred  pounds  less  on 
like  traffic  than  the  published  tariff  rates 
charged  at  the  same  time  to  the  same  port.” 
It  was  held  “that  the  discrepancy  between  the 
proportion  of  the  through  rate  accepted  and 
the  established  tariffs  for  seaboard  consign- 
ments for  the  same  inland  carriage,  is  not 
shown  to  have  been  justified  by  any  circum- 
stances tending  to  show  that  it  was  just  or 
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proper,  and  that  it  must  therefore  be  deemed 
an  unjust  and  unlawful  discrimination  as 
against  the  transportation  terminating  at  that 
port,”  and  that  “the  only  practicable  mode 
yet  devised  for  making  through  export  rates, 
as  appears  by  past  experience,  is  to  add  to  the 
established  inland  rates  from  the  interior  to 
the  seaboard  the  current  ocean  rates.” 

This  decision  was  confined  to  export  rates  at 
the  port  of  New  York,  but  as  thus  made,  was 
of  almost  national  importance.  It  is  believed 
that  the  railroad  companies  which  were  parties 
to  the  litigation  complied  with  the  order  of  the 
Commission. 

In  this  state  the  general  railroad  policy 
which  has  been  established  by  the  Commission 
in  regard  to  rates  which  discriminated  in  favor 
of  either  import  or  export  traffic  against  inland 
traffic,  the  New  York  Board  of  Trade  and 
Transportation  filed,  before  the  Interstate 
Commerce  Commission  on  November  29,  1889, 
a complaint  against  the  Pennsylvania  Railroad 
Company  and  its  connecting  western  railroad 
companies,  charging  in  substance  that  these 
corporations  were,  in  violation  of  the  Act  to 
Regulate  Commerce,  guilty  of  unjust  discrim- 
ination in  that,  for  the  transportation  of  prop- 
erty to  Chicago  and  other  western  points, 
which  was  delivered  to  them  at  New  York  or 
Philadelphia,  by  vessels  or  steamship  lines  from 
foreign  ports,  under  through  bills  of  lading, 
they  were  charging  rates  fifty  per  cent  lower 
for  the  like  and  contemporaneous  service  ren- 
dered to  property  delivered  at  New  York  or 
Philadelphia,  which  did  not  arrive  from  for- 
eign ports.  Subsequently,  the  San  Francisco 
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Chamber  of  Commerce  became  a party  com- 
plainant and  divers  other  railroad  companies, 
among  them  the  Texas  & Pacific  and  the 
Southern  Pacific  Railroad  Companies,  were 
made  parties  defendant,  until  twenty-eight 
companies  were  defendants.  This  complaint 
was  apparently  brought  to  compel  universal 
obedience  to  the  order  of  March,  1889.  The 
Commission  dismissed  the  complaint  as  to 
eighteen  defendants  and  found  that  its  aver- 
ments were  true  as  to  ten  defendants,  among 
which  were  the  Texas  & Pacific  and  the  South- 
ern Pacific  companies,  and  as  to  said  defend- 
ants, ordered,  on  January  29,  1891,  that  each 
of  them,  on  and  after  May  5,  1891,  cease  from 
carrying  any  article  of  import  traffic  shipped 
from  any  foreign  port,  through  any  port  of 
entry  of  the  United  States  or  any  port  of  entry 
in  a foreign  country  adjacent  to  the  United 
States,  upon  through  biils  of  lading  and  des- 
tined to  any  place  within  the  United  States, 
upon  any  other  than  the  published  inland  tariff 
covering  the  transportation  of  other  freight  of 
like  kind  over  their  respective  lines  from  such 
port  of  entry  to  such  place  of  destination, 
which  order  was  duly  served  upon  the  Texas 
Pacific  Railroad  Company. 

On  or  about  January  18th,  1892,  the  Com- 
mission brought  its  petition  against  said  com- 
pany before  the  Circuit  Court  for  the  Southern 
District  of  New  York,  alleging  that  it  had 
willfully  violated  said  order,  by  charging,  col- 
lecting and  receiving  freight  rates  which  had 
been  declared  to  be  illegal,  and  by  way  of 
specification,  the  petition  alleged  that  the  of- 
fending and  also  the  regular  inland  rates  were 
shown  in  a table  annexed  to  the  petition, 
marked  “Exhibit  36.”  The  findings  of  fact 
by  the  Commission  upon  the  original  com- 
plaint were  made  part  of  the  petition.  The 
prayer  of  the  petition  was  for  an  injunction 
against  further  disobedience  of  the  order. 

The  defendants’  answer  denied  that  its  prin- 
cipal office  was  in  the  state  of  New  York.  It 
denied  no  other  allegations  of  fact  but  denied 
that  the  order  was  a lawful  order.  It  stated 
that  the  rates  which  were  complained  of  were, 
so  far  as  they  were  made  for  inland  carriage, 
the  joint  rates  over  its  railway  and  the  South- 
ern Pacific  Railway  and  cover  the  carriage  by 
the  rails  of  the  defendant  from  New  Orleans 
to  El  Paso,  Texas,  and  by  the  rails  of  the 
Southern  Pacific  road  from  El  Paso  to  San 
Francisco. 

The  answer  admitted  that  it  charges,  de- 
mands, collects  and  receives,  and  has,  since 
the  date  of  the  order,  charged,  demanded, 
collected  and  received  rates  for  the  transporta- 
tion of  commodities  from  Liverpool  and  Lon- 
don, via  New  Orleans,  and  said  two  railways, 
to  San  Francisco  and  also  from  New  Orleans, 
via  the  same  route,  to  the  same  destination, 
substantially  as  stated  in  Exhibit  36. 

Its  reason  for  a discrimination  in  inland 
rates  between  foreign  and  domestic  merchan- 
dise will  be  stated  hereafter. 

The  answer  further  said  that  the  order  af- 
fected its  rates  from  London,  Liverpool  and 
other  European  points  to  Missouri  river  points, 
but  that  these  rates  became  so  low  that  it  had 
canceled  its  tariff  and  was  charging  on  such 
business  as  it  received,  destined  from  Europe 
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to  the  Missouri  river,  the  local  rates  from  New  j 
Orleans. 

The  answer  further  stated  that  the  order 
also  affected  its  rates  of  transportation  on  ar- 
ticles from  Europe  to  towns  in  Texas  and  Col- 
orado. 

No  testimony  was  taken  before  the  circuit 
court.  The  case  was  heard  upon  petition  and 
answer  and  an  injunction  was  directed  against 
the  defendant  in  accordance  with  the  prayer 
of  the  petition.  From  this  decree  the  defend- 
ant has  appealed  to  this  court. 

Exhibit  36  shows  a very  marked  discrimina- 
tion in  rates  from  New  Orleans  to  San  Fran- 
cisco between  those  charged  upon  merchandise 
shipped  by  through  bills  of  lading  from  Liver- 
pool to  San  Francisco  and  those  charged  upon 
the  same  kind  of  goods  delivered  to  the  de- 
fendant at  New  Orleans  from  places  in  this 
country  for  transportation  to  San  Francisco. 
For  example,  the  through  rates  from  Liver- 
pool to  San  Francisco,  per  hundred  pounds, 
on  books,  shoes,  carpets,  cashmeres,  cutlery 
and  woolen  goods  were  $1.07,  of  which  the 
railroads  received,  for  carriage  from  New  Or- 
leans to  San  Francisco,  eighty  cents.  While 
upon  the  same  classes  of  goods  received  from 
points  in  this  country  at  New  Orleans,  the 
rates  for  carriage  from  New  Orleans  to  San 
Francisco,  per  hundred  pounds,  were  as  fol- 
lows: upon  books  and  carpets  $2.88,  upon 
shoes,  cashmeres,  cutlery  and  woolen  goods 
$3.70. 

The  finding  of  facts  by  the  Commission 
shows  that  in  1889,  the  importations  of  the 
Texas  & Pacific  Railway  were  about  five  mil- 
lions of  pounds,  of  which  about  2,500,000 
pounds  went  to  Missouri  river  points,  about 
2,000,000  pounds  to  the  Pacific  slope,  Califor- 
nia terminals  and  Oregon  points  and  the  re- 
mainder was  distributed  mostly  in  Colorado 
and  Utah,  while  a little  of  it  went  to  Texas. 

As  the  defendant  is  charged  with  a violation 
of  the  order  only  with  respect  to  its  rates  to 
California  terminals,  it  is  necessary  to  state  no 
other  facts  than  those  which  related  to  that 
part  of  its  business. 

The  through  rates  from  Liverpool  to  San 
Francisco  are  controlled  by  the  competition, 
at  Liverpool  and  London,  of  steamships  con- 
necting with  railroads  across  the  Isthmus  of 
Panama  and  in  a small  degree,  with  respect  to 
cheap  heavy  goods,  of  sailing  vessels  around 
Cape  Horn. 

The  defendant  carries  import  traffic  at  the 
reduced  rate  to  California  terminals  only.  To 
intermediate  points  the  regular  inland  rates 
are  charged.  This  traffic  is  taken  at  the  re- 
duced rate,  because,  unless  so  taken,  the  de- 
fendant would,  by  reason  of  the  competition, 
lose  the  business  which  it  is  expected  will  in- 
crease. The  defendant  places  the  dissimilar- 
ity of  conditions  between  the  transportation 
of  imported  and  domestic  goods  solely  upon 
this  ocean  competition.  There  is  apparently 
no  other  reason  why  the  inland  rate  should 
not  be  applied  to  all  business,  both  domestic 
and  foreign.  No  finding  was  made  as  to  the 
profit  upon  the  San  Francisco  business.  There 
was  a profit,  when  the  case  was  heard  before 
the  Commission,  upon  the  Missouri  river  busi- 
ness. It  was  found  that  the  Southern  Pa. 
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“dfic  proportion  of  the  through  rate  would  not, 
in  the  "absence  of  competition,  be  a full 
^nd  fair  return  for  the  transportation  service 
rendered.  It  gave  the  road  something  more 
than  the  actual  cost  of  the  movement  of  the 
freight. 

The  Commission  contended  that  upon  these 
facts  the  defendant  had  violated  the  second 
section  of  the  Act  to  Regulate  Commerce 
which  prohibits  unjust  discrimination  in  the 
compensation  charged  for  like  and  contem- 
poraneous services  in  the  transportation  of  a 
like  kind  of  traffic  under  substantially  similar 
circumstances  and  conditions  and  had  also 
violated  the  third  section  which  prohibits  any 
undue  or  unreasonable  preference  or  advantage 
to  any  particular  description  of  traffic. 

The  defendant  insisted  that  the  dissimilar 
conditions  growing  out  of  the  ocean  competi- 
tion freed  its  conduct  from  the  prohibition  of 
the  statute. 

The  Commission  in  deciding  the  original 
case,  held  that  this  class  of  dissimilar  condi- 
tions was  not  in  the  contemplation  of  the  stat- 
ute and  was  not  to  be  regarded  in  the  regula- 
tion of  inland  tariffs  of  rates.  Its  language 
was  as  follows: 

“These  circumstances  and  conditions  are 
indeed  widely  different  in  many  respects  from 
the  circumstances  and  conditions  surrounding 
the  carriage  of  domestic  interstate  traffic  be- 
tween the  states  of  the  American  Union  by  rail 
carriers;  but  as  the  regulation  provided  for  by 
the  Act  to  Regulate  Commerce  does  not  un- 
dertake to  regulate  or  govern  them,  they  can- 
not be  held  to  constitute  reasons  in  themselves 
why  imported  freight  brought  to  a port  of 
entry  of  the  United  States  or  a port  of  entry 
of  an  adjacent  foreign  country  destined  to  a 
place  within  the  United  States  should  be  car- 
ried at  a lower  rate  than  domestic  traffic  from 
such  ports  of  entry  respectively  to  the  places 
of  destination  in  the  United  States  over  the 
same  line  and  in  the  same  direction.  To  hold 
otherwise  would  be  for  fhe  Commission  to 
oreate  exceptions  to  the  operation  of  the  stat- 
ute not  found  in  the  statute;  and  no  other 
power  but  Congress  can  create  such  exceptions 
in  the  exercise  of  legislative  authority.” 

It  further  said:  “Imported  foreign  mer- 

-chandise  has  all  the  benefit  and  advantage  of 
rates  thus  made  in  the  foreign  ports;  it  also 
las  all  the  benefit  and  advantage  of  the  low 
rates  made  in  the  ocean  carriage  arising  from 
the  peculiar  circumstances  and  conditions  un- 
der which  that  is  done;  but  when  it  reaches  a 
port  of  entry  of  the  United  States,  or  a port 
of  entry  of  a foreign  country  adjacent  to  the 
United  States,  in  either  event  upon  a through 
bill  of  lading,  destined  to  a place  in  the  United 
States,  then  its  carriage  from  such  port  of  en- 
try to  its  place  of  destination  in  the  United 
States  under  the  operation  of  the  Act  to  Reg- 
ulate Commerce  must  be  under  the  inland 
tariff  from  such  port  of  entry  to  such  place  of 
destination  covering  other  like  kind  of  traffic 
in  the  elements  of  bulk,  weight,  value,  and  of 
•carriage,  and  no  unjust  preference  must  be 
given  to  it  in  carriage  or  facilities  of  carriage 
of  that  freight.  In  such  case  all  the  circum- 
stances and  conditions  that  have  surrounded 
its  rates  and  carriage  from  the  foreign  port  to 
the  port  of  entry  have  had  their  full  weight 
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and  operation,  and  in  its  carriage  from  a port 
of  entry  to  the  place  of  its  destination  in  the 
United  States,  the  mere  fact  that  it  is  foreign 
merchandise  thus  brought  from  a foreign  port 
is  not  a circumstance  or  condition  under  the 
operation  of  the  Act  to  Regulate  Commerce 
wffiich  entitles  it  to  lower  rates  or  any  other 
preference  in  facilities  and  carriage  over  home 
merchandise  or  other  traffic  of  a like  kind 
carried  by  the  inland  carrier  from  the  port  of 
entry,  to  the  place  of  destination  in  the  United 
States  from  the  same  distance  and  over  the 
same  line.” 

Its  conclusion  was  that  foreign  and  home 
merchandise  “under  the  operation  of  the  stat- 
ute, when  handled  and  transferred  by  inter- 
state carriers,  engaged  in  carriage  in  the 
United  States,  stand  exactly  upon  the  same 
basis  of  equality  as  to  tolls,  charges  and  treat- 
ment for  similar  services  rendered.” 

This  rule,  having  been  founded  upon  a con- 
struction of  the  statute,  is  a very  broad  one; 
it  is  applicable  to  all  the  foreign  circumstances 
and  conditions  which  affect  rates  and  the  ques- 
tion whether  it  must  be  universally  applied, 
without  regard  to  any  circumstances  which 
may  exist  in  a foreign  country,  and  whether 
dissimilarities  which  have  a foreign  origin  are 
to  be  excluded  from  consideration,  under  the 
operation  of  the  statute,  is  an  exceedingly  im- 
portant one  whose  ultimate  decision  may  have 
a wider  influence  upon  the  interstate  commerce 
of  the  country  that  we  can  foresee.  This  legal 
question  was  not  discussed  in  the  export  rate 
case,  which  was  treated  “as  one  of  practical 
policy.” 

We  are  not  disposed  to  pass  authoritatively 
upon  this  question,  except  in  a case  which  de- 
mands it  and  in  which  the  effect  of  this  con- 
struction of  the  statute’is  naturally  the  subject 
of  discussion. 

This  petition  presents  a question  of  narrow 
limits,  which  relates  only  to  the  validity  of  the 
order  so  far  forth  as  it  concerns  the  conduct 
of  the  defendant  in  its  joint  rates  for  transpor 
tation  of  imported  traffic  from  New  Orleans 
to  San  Francisco,  and  is  whether  these  rates 
subject  domestic  traffic  between  the  same 
points  to  an  undue  disadvantage. 

The  same  conditions  exist  between  New  Or- 
leans and  San  Francisco,  with  reference  to 
each  class  of  goods.  There  was  no  “differ- 
ence in  cost,  expense,  or  the  exceptional  char- 
1 acter  of  the  service.”  The  only  reason  which 
induces  the  defendant  to  take  the  import  busi- 
ness is  competition  in  Great  Britain  between 
water  routes,  which  drives  it  to  carry  an  im- 
ported case  of  cutlery  for  eighty  cents  per  hun- 
dred pounds  when  it  requires  a hundred  pounds 
of  domestic  cutlery  to  pay  $3.70  for  the  same 
carriage.  Assuming  that  ocean  competition 
can  create  a dissimilar  condition,  which  is  to 
be  considered  in  determining  whether  discrim- 
inations against  particular  classes  of  traffic  are 
unjust  and  is  a fact  to  be  taken  into  account 
in  determining  whether  a particular  traffic  .is 
subjected  to  an  unreasonable  disadvantage 
{Phipps  v.  London  & N.  W.  R.  Go.  [1892]  2 
Q.  B.  229),  does  this  condition  justify  the  great 
disparity  in  rates  in  this  case? 

While  it  is  true  that  under  sections  2 and  4 
of  the  statute  substantially  dissimilar  condi- 
tions may  justify  dissimilarity  in  rates,  it  does 
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not  follow  that  any  dissimilar  condition,  of 
whatever  kind  it  may  he,  justified  any  discrep- 
ancy in  rates. 

Gross  inequality  shows  either  that  the  road 
which  makes  the  inequality  is  unjust  to  itself 
in  carrying  goods  without  profit  “or  else  the 
larger  rate  gives  an  unwarranted  return  for 
the  services  rendered.”  Board  of  Trade  of 
Chattanooga  v.  East  Tennessee , V.  & 6. 
R.  Co.  ante,  213.  In  this  case,  it  may 
fairly  be  presumed  that  the  joint  rates  gave 
each  road  something  more  than  the  cost  of 
movement,  leaving  repairs,  interest  upon  float- 
ing debt  and  all  fixed  charges  to  be  paid  by  the 
rates  upon  some  other  traffic.  The  rates  were 
not  entirely  unremunerative,  and  if  so,  the 
much  larger  rates  placed  upon  domestic  traffic 
not  only  compelled  it  to  bear  an  undue  burden, 
but  gave  the, company  an  unwarranted  return. 

Exhibit  36  cannot  be  examined,  in  the  light 
of  the  admitted  facts  of  equality  of  conditions 
from  the  port  of  New  Orleans,  without  the 
conviction  that  unless  the  defendant  is  injuring 
itself  by  its  rates  upon  imported  goods,  it  is 
imposing  an  exceedingly  high  rate  upon  do- 
mestic goods.  It  is  true  that  a person  who 
pays  only  a fair  price  for  a service  cannot  justly 
complain  merely  because  another  pays  too  lit. 
tie  for  the  same  service.  Garton  v.  Bristol  & 
E.  R.  Co.  1 Best  & S.  112.  But  this  general 
truth  does  not  meet  the  conditions  of  this  case, 
which  are  of  such  inequality,  that  the  larger 
rates  must  be  found  to  be  excessive.  It  has 
been  justly  said  by  the  Commission  that  rates 
should  not  only  be  reasonable,  but  be  relatively 
reasonable,  and  thus  not  become  unjust  in  their 
results.  Boards  of  Trade  Union  v.  Chicago , 
M.  & St.  P.  R.  Co.  1 Inters.  Com.  Rep.  608,  1 
I.  C.  C.  Rep.  215.  It  follows  that  the  conduct 
of  the  defendant  was  in  violation  of  sections  2 
and  3 of  the  statute  in  question,  and  was  prop- 
erly attempted  to  be  corrected  by  the  order 
which  was  disobeyed. 

But  it  will  be  urged  that  if  it  is  assumed  that 
ocean  competition  can  create  a dissimilar  con- 
dition, it  follows  that  it  is  a condition  which 
may  rightfully  be  regarded  in  establishing  rates 
for  import  and  domestic  traffic  and  that  the  or-  | 
der  of  the  Commission  which  directed  equality 
should  not  be  enforced  because  some  inequal- 
ity mignt  be  justifiable. 

The  accusation  against  the  railroad  com- 
panies in  the  original  complaint  before  the 
Commission  was  not  that  they  were  charging 
too  low  rates  upon  import  traffic,  but  that  by 
their  relatively  excessive  rates  upon  domestic 
traffic,  they  were  unjustly  discriminating 
against  the  latter.  The  underlying  question 
which  arises  upon  the  petition  to  the  circuit 
court  is  the  same.  The  defendant’s  answer  be- 
fore the  Commission  averred  that  its  “domestic 
rates  are  fair  and  reasonable  in  themselves.” 
In  its  answer  to  the  petition,  it  omits  this  aver- 
ment, does  not  justify  its  rates  upon  domestic 
traffic,  and  does  not  state,  if  a reduction 
should  be  made,  what  excess  of  rates  could 
properly  be  placed  upon  that  kind  of  traffic, 
but  defends  the  existing  difference  in  rates 
solely  upon  the  ground  that  if  it  charged  higher 
rates  upon  the  import  traffic,  it  would  lose  that 
class  of  business. 

The  final  question  before  the  circuit  court 
was:  “Is  the  order  of  the  Commission,  a proper 
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one,  and  should  obedience  to  it  be  insisted, 
upon  ?”  In  order  to  decide  that  question,  the 
answer  presented  two  questions  upon  the  sub- 
ject of  rates.  1st.  Can  ocean  competition  be 
regarded,  in  any  event,  as  creating  a dissimilar 
condition?  2d.  If  it  can,  is  the  difference  in 
the  existing  rates  justified  by  that  condition? 
A third  question  might  have  been,  but  was  not 
presented,  viz  : In  the  event  that  the  first 
question  is  answered  in  the  affirmative,  and 
the  second  is  answered  in  the  negative,  does 
the  dissimilar  condition  justify  any,  and  if  so, 
what  dissimiliarity  in  rates?  To  answer  this 
question  the  court  should  have  been  informed 
in  regard  to  the  reasonableness  of  existing  rates 
upon  domestic  traffic. 

This  court  is  of  opinion  that  assuming  that 
the  first  question  can  be  answered  in  the  affirm- 
ative, the  second  must  be  answered  in  the  neg- 
ative and  that  an  unfair  inequality  of  rates  is 
plainly  manifest. 

There  is  nothing  in  the  record  which  enables 
the  court  to  determine  that  the  assumed  dis- 
similar condition  justified  any  substantial  dis- 
similarity in  rates,  and  it  ought  not  to  permit 
disobedience  to  an  order  until  it  can  suggest  a 
better  one  as  a substitute. 

The  defendant’s  apparent  position  that  inas- 
much as  substantially  dissimilar  conditions 
create  dissimilarity  in  rates,  the  amount  of 
dissimilarity  in  rates  is  not  important,  cannot 
be  sustained.  That  some  dissimilar  conditions 
justify  dissimilarity  in  rates  is  true.  That  re- 
mote dissimilarities  of  condition  justify  any 
dissimilarities  which  the  carrier  chooses  to 
make,  is  not  true.  To  set  aside  the  order  of 
the  Commission  and  permit  the  present  ex- 
cessive inequality  of  rates,  in  the  absence  of 
any  attempt  to  show  the  reasonableness  of  the 
inequality,  would  not  accord  with  justice. 

Two  objections  which  have  been  taken  by 
the  defendant  to  the  jurisdiction  of  the  court 
remain  to  be  considered. 

Section  16  provides  that  in  case  of  the  dis- 
obedience of  a common  carrier,  which  is  sub- 
ject to  the  provisions  of  the  Act,  to  a lawful 
order  of  the  Commission,  the  latter  can  apply 
j for  an  injunction,  by  petition  to  the  circuit 
court  sitting  in  equity  in  the  judicial  district 
in  which  the  carrier  has  its  principal  office  or 
in  which  the  disobedience  of  such  order  has 
taken  place. 

This  petition  was  brought  in  the  southern 
district  of  New  York  upon  the  ground  that 
the  principal  office  of  the  defendant  was  in  the 
city  of  New  York,  whereas  it  is  said  to  be  in 
Texas.  The  charter  does  not  declare  where 
the  principal  office  of  the  company  shall  be. 
In  fact,  the  stockholders’  meetings  and  direct- 
ors’ meetings  are  held  in  New  York,  where 
also  is  the  office  of  the  President,  First  Vice 
President,  Secretary  and  Treasurer  of  the 
Company  and  where  the  stock  certificate  books 
and  records  of  the  stockholders’  and  directors’ 
meetings  are  kept.  The  New  York  office  is 
thus  the  domicil  of  the  corporation  and  the 
principal  office,  while  the  general  or  adminis- 
trative offices  of  the  heads  of  departments  are 
in  Texas. 

It  is  also  contended  that  inasmuch  as  the- 
rates  upon  import  traffic  vrere  joint  rates  with 
the  Southern  Pacific  Railroad  Company  and 
as  any  order  of  the  circuit  court  requiring  the 
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-defendant  to  desist  from  carrying  business 
upon  such  joint  rates  would  abrogate  contracts 
and  agreements  to  which  said  company  is  a 
party, "it  is  a necessary  party  to  the  petition. 

It  is  true  that  in  proceedings  before  the 
Commission  to  test  the  legality  of  through 
rates,  the  Commission,  which  has  the  power 
to  make  other  common  carriers  parties,  irre- 
spective of  their  places  of  residences,  has  in- 
sisted upon  the  necessity  of  bringing  in  all  the 
corporations  which  make  the  rates,  and  has 
said  : “ They  must  be  brought  in,  first,  be- 
cause they  have  a right  to  be  heard,  and, 
second,  becaus'e  an  order  made  and  purporting 
to  control  their  action  when  they  were  not 
parties  would  be  improper  on  its  face  and  in 
legal  sense  ineffectual.”  Allen  v.  Louisville , N. 
A.  & C.  B.  Go.  1 Inters.  Com.  Rep.  621,  1 I.  C. 
C.  Rep.  199.  In  the  proceeding  before  this 
Commission,  the  Southern  Pacific  Company 
was  a party. 

The  present  proceeding  is  a petition  to  com- 
pel obedience  to  an  order,  made  upon  hearing, 
and  presumably  correctly  made,  which  is 


brought  before  a circuit  court  whose  jurisdic- 
tion over  parties  is  limited  and  controlled  by 
statute. 

The  Circuit  Court  for  the  Southern  District 
of  New  York  has  no  jurisdiction  over  the 
Southern  Pacific  Railway  Company  whose 
principal  office  is  not  in  that  district.  Neither 
would  a circuit  court  in  any  one  district  in 
which  the  violation  was  committed,  in  Texas, 
or  Louisiana  or  California,  probably  be  able 
to  obtain  jurisdiction  over  both  the  railroad 
companies  which  made  the  rates.  The  pro- 
ceeding before  the  circuit  court  should  not  be 
rendered  impossible,  in  the  event  of  its  inabil- 
ity to  obtain  jurisdiction  over  all  the  disobey- 
ing companies  which  have  united  in  making 
through  rates,  and  inasmuch  as  the  proceeding 
is  to  enforce  an  order  already  made,  after 
hearing  all  the  parties  in  interest,  the  presence 
of  all  the  parties  who  have  jointly  disobeyed 
is  not  necessary  or  indispensable. 

The%  decree  of  the  circuit  court  is  affirmed  with 
costs. 


GEORGIA  SUPREME  COURT. 


L.  F.  HENNINGTON,  Plff.  in  Err.,  v.  STATE  OF  GEORGIA. 
( Ga ) 


♦The  provision  of  § 4578  of  the  code  making  it  a 
misdemeanor  to  run  a freight  train  upon  any 
railroad  in  this  state  on  the  Sabbath  day  is  a reg- 
ulation of  internal  police,  and  not  a regulation  of 
commerce.  It  is  not  in  conflict  with  the  Consti- 

♦Headnote  by  Bleckley,  Ch.  J. 


tution  of  the  United  States,  even  as  to  freight 
trains  passing  through  the  state  from  and  to  ad- 
jacent states,  and  laden  exclusively  with  goods 
and  freight  received  on  board  before  the  trains 
entered  this  state,  and  consigned  to  points  be- 
yond its  limits. 


June  8,  1892. 


ERROR  to  the  Superior  Court  for  Dade  county  to  review  a judgment  convicting  defendant 
of  violating  the  Sunday  law.  Affirmed. 

Defendant  was  indicted  under  § 4578  of  the  Code  of  Georgia.  It  was  admitted  that  he  was 
master  of  transportation  upon  the  Alabama  Great  Southern  R.  Co.,  which  runs  from  Chat- 
tanooga, in  the  state  of  Tennessee,  through  Dade  county,  Georgia,  in  which  Hennington  was 
indicted,  on  through  Alabama,  to  Meridian  in  the  state  of  Mississippi;  that  the  train  was  loaded 
at  Chattanooga  with  freight  destined  for  Meridian  and  points  beyond;  and  that  it  never  stopped 
in  Dade  county  to  take  on  or  deliver  freight  but  was  engaged  in  carrying  interstate  freight. 
Further  facts  appear  in  the  opinion. 


Messrs.  W.  U.  & J.  P.  Jacoway  and  R.  J.  & J.  McCamy,  for  plaintiff  in  error. 
Mr.  A.  W.  Fite,  Sol.  Gen.,  for  the  state. 


Bleckley,  Ch.  J. , delivered  the  opinion  of 
the  court: 

If  the  sanction  of  time  can  ever  be  invoked 
to  justify  the  exercise  of  governmental  author- 
ity over  a particular  subject-matter,  this  can 
certainly  be  done  in  respect  to  setting  aside 
one  day  in  each  week  for  rest  and  the  cessation 
of  all  unnecessary  labor.  A law  to  this  effect 
prevailed  in  the  earliest  times  of  which  we 
have  any  authentic  record,  and  the  subject  was 
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one  of  statutory  regulation  in  Georgia  during 
her  colonial  period,  and  has  so  continued 
throughout  the  whole  term  of  her  existence  as 
a state.  At  no  instance  since  her  independ- 
ence was  declared  has  she  been  without  such  a 
law  on  her  statute  book.  It  is  not  only  unlaw- 
ful, but  penal,  for  any  person  whatsoever  to 
“pursue  their  business  or  work  of  their  ordi- 
nary calling  upon  the  Lord’s  day,  works  of 
necessity  or  charity  only  excepted.”  Code, 
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§ 4579.  This  prohibition  upon  Sunday  labor 
was  already  in  force  when  the  code  was 
adopted,  and  dates  back  to  the  year  1762.  The 
penalty  prescribed  by  the  colonial  statute  has 
been  changed,  but  in  other  respects  that  stat- 
ute has  been  operative  continuously  since  it 
it  was  enacted.  There  can  be  no  well-founded 
doubt  of  its  being  a police  regulation,  consid- 
ering it  merely  as  ordaining  the  cessation  of 
ordinary  labor  and  business  during  one  day  in 
every  week;  for  the  frequent  and  total  suspen- 
sion of  the  toils,  cares,  and  strain  of  mind  or 
muscle,  incident  to  pursuing  an  occupation  or 
common  employment,  is  beneficial  to  every  in- 
dividual, and  incidentally  to  the  community 
at  large —the  general  public.  Leisure  is  no 
less  essential  than  labor  to  the  well-being  of 
man.  Short  intervals  of  leisure  at  stated 
periods  reduce  wear  and  tear,  promote  health, 
favor  cleanliness,  encourage  social  intercourse, 
afford  opportunity  for  introspection  and  retro 
spection,  and  tend  in  a high  degree  to  expand 
the  thoughts  and  sympathies  of  people,  enlarge 
their  information,  and  elevate*  their  morals. 
They  learn  how  to  be,  and  come  to  realize  that 
being  is  quite  as  important  as  doing.  Without 
frequent  leisure,  the  process  of  forming  char- 
acter could  only  be  begun.  It  could  never  ad- 
vance or  be  completed . People  would  be  mere 
machines  of  labor  or  business, — nothing  more. 
If  a law  which,  in  essential  respects,  betters 
for  all  the  people  the  . conditions,  sanitary, 
social,  and  individual,  under  which  their  daily 
life  is  carried  on,  and  which  contributes  to  in- 
sure for  each,  even  against  his  own  will,  his 
minimum  allowance  of  leisure,  cannot  be 
rightly  classed  as  a police  regulation,  it  would 
be  difficult  to  imagine  any  law  that  could. 
With  respect  to  the  selection  of  the  particular 
day  in  each  week  which  has  been  set  apart  by 
our  statute  as  the  rest  day  of  the  people,  re- 
ligious views  and  feelings  may  have  had  a 
controlling  influence.  We  doubt  not  they  did 
have,  and  it  is  probable  that  the  same  views 
and  feelings  had  a very  powerful  influence  in 
dictating  the  policy  of  setting  apart  any  day 
whatever  as  a day  of  enforced  rest.  But 
neither  of  these  considerations  is  destructive  of 
the  police  nature  and  character  of  the  statute. 
If  good  and  sufficient  police  reasons  underlie 
it,  and  substantial  police  purposes  are  involved 
in  its  provisions,  these  reasons  and  purposes 
constitute  its  civil  and  legal  justification, 
whether  they  were  or  not  the  direct  and  imme- 
diate motives  which  induced  its  passage,  and 
have  for  so  long  a time  kept  it  in  force.  Courts 
are  not  concerned  with  the  mere  beliefs  and 
sentiments  of  legislators,  or  with  the  motives 
which  influence  them  in  enacting  laws  which 
are  within  legislative  competency.  That 
which  is  properly  made  a civil  duty  by  statute 
is  none  the  less  so  because  it  is  also  a real  or 
supposed  religious  obligation;  nor  is  the  stat- 
ute vitiated,  or  in  any  wise  weakened,  by  the 
chance,  or  even  the  certainty,  that  in  passing 
it  the  legislative  mind  was  swayed  by  the  re- 
ligious, rather  than  by  the  civil,  aspect  of  the 
measure.  Doubtless,  it  is  a religious  duty  to 
pay  debts,  but  no  one  supposes  that  this  is  any 
obstacle  to  its  being  enacted  as  a civil  duty. 
With  few  exceptions,  the  same  may  be  said 
of  the  whole  catalogue  of  duties  specified  in 
the  ten  commandments.  Those  of  them  which 
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are  purely  and  exclusively  religious  in  their  I 
nature  cannot  be  or  be  made  civil  duties,  but  I 
all  the  rest  of  them  may  be,  in  so  far  as  they  I 
involve  conduct  as  distinguished  from  mere- 
operations  of  mind  or  states  of  the  affections. 
Opinions  may  differ,  and  they  really  do  differ, 
as  to  whether  abstaining  from  labor  on  Sun-  I 
day  is  a religious  dutyfbut,  whether  it  is  or 
not,  it  is  certain  that  the  legislature  of  Georgia 
has  prescribed  it  as  a civil  duty.  The  statute 
can  fairly  and  rationally  be  treated  as  a legiti- 
mate police  regulation,  and,  thus  treated,  it  is 
a valid  law.  There  is  a wide  difference  be- 
tween keeping  a day  holy  as  a religious  ob- 
servance and  merely  forbearing  to  labor  on 
that  day  in  one’s  ordinary  vocation  or  business 
pursuit.  Nor  is  the  statute  a regulation  of 
commerce.  It  applies  alike  to  all  business, 
vocations,  and  occupations.  It  concerns  the 
general  police  of  the  state  and  all  interests, 
whether  agricultural,  mechanical,  manufact- 
uring, commercial,  professional,  or  what  not. 

It  is  universal,  and  rigidly  impartial,  making 
no  discrimination  whatever  for  or  against  com- 
merce or  anything  else.  It  puts  no  obstacle  in 
,the  way  of  trade  or  its  operations  which  is  not 
encountered  by  every  other  class  of  worldly 
business  or  employment.  Nontrading  days 
are  nonbusiness  days,  generally,  and  nonwork- 
ing days  for  all  the  people.  Trade  may  go  on 
when  anything  else  can.  It  stops  only  when, 
and  so  long  as,  there  is  a complete  suspension 
of  worldly  enterprise  and  activity.  It  is  re- 
quired to  take  no  rest  which  is  not  appointed 
for  everything  else  to  take. 

Having  now  classified  the  colonial  act  of 
1762,  as  brought  down  to  us  in  section  4579  of 
the  code,  it  is  easy  to  see  that  the  later  legis- 
lation, embraced  in  section  4578  of  the  code,, 
belongs  to  identically  the  same  class,  and  seeks 
only  to  enforce  and  render  effective,  a9  re- 
spects the  running  of  freight  trains  on  Sunday, 
the  scheme  of  internal  police  which  the  for- 
mer established  as  universal  throughout  the 
state  for  all  industries  and  avocations.  On 
the  assumption  that  the  running  of  such  trains 
on  Sunday,  under  ordinary  circumstances,  is 
not  a work  of  necessity,  the  running  of  them 
on  that  day  was  already  prohibited  by  virtue 
of  the  prior  statute  when  the  later  one  was 
passed.  The  new  legislation  silently  assumes 
that  the  running  of  these  trains  on  Sunday  is 
not  a work  of  necessity;  and,  in  express  terms, 
it  renders  the  superintendent,  or  other  officer 
having  control  of  the  running  of  trains,  an- 
swerable penally  for  any  running  which 
may  be  done  on  that  day.  As  the  person 
having  the  right  and  power  to  prevent  it, 
he  is  held  responsible  for  its  occurrence 
whenever  it  does  occur,  save  when  it  is 
done  by  others  in  violation  of  his  own  or- 
ders and  rules.  The  language  of  the  stat 
ute,  so  far  as  now  material,  is  as  follows: 
“If  any  freight  train  shall  be  run  on  any  rail- 
road in  this  state  on  the  Sabbath  day  (known 
as  Sunday)  the  superintendent  of  transporta- 
tion of  such  railroad  company,  or  the  officer 
having  charge  of  the  business  of  that  depart- 
ment of  the  railroad,  shall  be  liable  for  indict- 
ment for  a misdemeanor  in  each  county  through 
which  such  train  shall  pass.  . . . The  defend- 
ant may  justify  himself  by  proof  that  such 
employes  acted  in  direct  violation  of  the  • 
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orders  and  rules  of  the  defendant.”  Code, 
§ 4578.  The  section  of  the  code  just  cited 
embraces  qualifying  provisions  added  by  Acts 
1873,  p.  63,  and  Acts  1874,  p.  97.  A still 
further  qualification  may  be  found  in  Acts 
1882,  1883,  p.  66.  None  of  these  qualifications 
are  directly*  pertinent  to  the  present  inquiry. 
We  hold  confidently,  and  without  doubt,  that 
section  4578  is  no  more  a regulation  of  com- 
merce than  is  section  4579;  that  both  are  to  be 
taken  and  construed  together;  and  that  the 
former  is  part  and  parcel  of  the  police  system 
generalized  in  the  latter,  but  first  drawn  out 
in  one  of  its  details  by  the  former,  and  applied 
to  the  specific  work  or  business  mentioned,  in 
so  far,  and  in  so  far  only,  as  superintendents 
or  train  managers  are  concerned.  In  so  far  as 
employes  engaged  immediately  in  running 
freight  trains  on  Sunday  are  concerned,  section 
4578  has  no  direct  application.  They  are  still 
left  to  be  dealt  with  under  the  other  section. 
It  is  almost  superfluous  to  add  that  we  deem 
it  of  no  consequence  that  in  the  case  now 
under  consideration  the  freight  train  run  on 
Sunday  was  merely  passing  through  and  over 
some  of  the  territory  of  this  state  on  its  jour- 
ney from  the  state  of  Tennessee  into  the  state 
of  Alabama,  and  was  laden  exclusively  with 
goods  and  freight  received  on  board  before  it 
entered  this  state,  and  consigned  to  points  in 
Alabama  or  beyond.  It  is  no  valid  objection 
to  a police  regulation  that  it  may  incidentally 
affect  interstate  commerce  or  persons  engaged 
therein.  Almost  any  broad  and  comprehen- 
sive police  regulation  may  have  such  a conse- 
quence in  a greater  or  less  degree.  Nothing 
can  be  legitimate  police  which  would  prohibit, 
unduly  restrict,  or  unreasonably  delay  inter- 


state commerce;  but  to  call  a weekly  halt  to 
all  business  of  every  kind  throughout  the 
length  and  breadth  of  the  state  is  to  treat  in- 
terstate commerce  as  everything  else  is  treated, 
and  surely  what  is  exacted  by  law  to  be  done, 
and  has  been  generally  done  in  Georgia  for 
more  than  one  hundred  years,  is  not,  in  itself, 
unreasonable.  The  right  of  every  state  to 
enact  a similar  law,  and  the  possible  chance 
that  one  state  may  select  one  day  of  the  week 
for  rest,  another  state  another  day,  and  so  on, 
until  a wide  reach  of  interstate  commerce 
would  find  itself  unable  to  move  at  all,  cannot 
fairly  be  urged  in  condemnation  of  the  police 
system  prevailing  at  present  in  Georgia.  Every 
system  is  reasonable  or  not,  according  to  con- 
ditions. When  conditions  change,  it  is  time 
enough  to  change  the  system:  and  it  may  well 
be  assumed  that  any  necessary  change  will  be 
made  in  due  time.  So  far  as  appears,  and  so 
far  as  we  are  aware,  no  day  of  the  week  ex- 
cept Sunday  is  anywhere  in  the  United  States 
a day  of  enforced  rest.  We  are  not  now  prac- 
tically concerned  with  what  is  possible  if  other 
days  should,  in  some  of  the  states,  be  pre- 
ferred to  Sunday.  Whether,  in  that  event, 
Georgia  must  change,  or  they  must,  or  no  day 
whatever  be  protected,  need  not  be  anticipated. 
It  is  enough  that,  under  present  conditions, 
interstate  commerce  is  subjected  to  no  unrea- 
sonable delay  by  the  Sunday  law  now  in  force. 
We  have  examined  the  case  of  State  v.  Balti- 
more & 0.  R.  Go.  24  W.  Va.  783,  and  that  of 
Norfolk  & W.  R.  Go.  v.  Gom.  13  L.  R.  A.  107, 
88  Ya.  95.  We  agree  with  the  former,  and 
disagree  with  the  majority  opinion  in  the  latter. 

Judgment  affirmed. 


ARKANSAS  SUPREME  COURT. 


ARKANSAS  & LOUISIANA  R.  CO.  v.  SMITH. 


1.  The  shipper  can  base  no  right  of  recovery  upon 
the  violation  of  a contract  between  connecting 
railways,  as  to  the  apportionment  of  an  agreed 
rate  of  freight.  If  the  carrier  lays  an  additional 
charge  on  the  shipper  without  sharing  it  with  its 


connecting  line,  it  would  be  no  injury  to  him  un- 
less the  same  was  unreasonable. 

2.  Misrepresentation  by  a carrier  as  to  the  rate 
charged,  but  without  injury,  affords  no  ground 
of  redress  in  a suit  for  damages. 


Decided  May  17,  1890. 
j^PPEAL  from  Clark  Circuit  Court. 


The  complaint  alleges  that  defendant  is  a 
common  carrier  operating  a railroad  from 
Hope  in  Hempstead  county  to  Nashville  in 
Howard  county  ; that,  during  the  season  of 
1886-’87,  plaintiff  shipped  from  Nashville 
to  St.  Louis,  Mo.,  988  bales  of  cotton  over 
defendant’s  road  and  the  connecting  line,  the 
St.  Louis,  Iron  Mountain  & Southern  Rail- 
way Company  ; that  appellant  falsely  repre- 
sented the  freight  rate  from  Nashville  to  St. 
Louis,  as  established  by  it  and  the  connect- 
ing line  to  be  $3.75  per  bale,  where  in  fact 
it  was  only  $3.50  and  thereby  unlawfully 
collected  and  extorted  from  plaintiff  twenty- 
five  cents  per  bale  as  freight  on  the  cotton. 
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The  answer  admitted  the  charge  but  denied 
the  misrepresentation.  The  court  charged 
the  jury  as  follows:  “If  the  jury  believe 

from  the  evidence  that  the  defendant  com- 
pany through  its  officers  and  agents,  de- 
manded and  collected  an  excessive  rate  of 
freight  on  the  cotton  shipped  by  plaintiff 
over  defendant’s  road  and  connecting  lines, 
by  falsely  and  fraudulently  representing  to 
plaintiff  that  the  joint  rate  established  by 
the  defendant  road  and  connecting  lines  from 
Nashville  to  St.  Louis  was  $3.75  per  bale, 
when  in  truth  and  in  fact  the  rate  so  estab- 
lished was  only  $3.50  per  bale,  and  that  said 
representations  were  false  and  fraudulent. 
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and  known  to  the  defendant  to  be  false  and 
fraudulent,  and  that,  by  means  of  said  false 
and  fraudulent  representations,  plaintiff  was 
induced  to  contract  for  the  payment  of,  and 
did  pay  to  the  defendant  company,  an  exces- 
sive rate  of  freight  on  the  cotton  so  shipped, 
they  may  find  for  the  plaintiff  the  difference 
between  the  rate  established  by  the  joint  act 
of  all  the  roads,  and  the  rate  collected,  pro- 
vided they  further  find  that  the  rate  collected 
was  an  excessive  rate.” 

Verdict  and  judgment  for  plaintiff.  Re- 
versed. 

Messrs.  A.  B.  & R.  B.  Williams,  Dan 
W . J ones  and  T.  B.  Martin,  for  appellant. 

Messrs.  Feazel  & Rodgers,  for  appellee. 

Cockrill,  Ch.  J .,  delivered  the  opinion  of 
the  court : 

Smith,  the  shipper,  was  not  a party  to  the 
contract  between  the  railways,  in  which  they 
adjusted  the  through  rate  for  the  carriage  of 
cotton ; and  he  did  not  ship  his  cotton  upon 
the  expectation  that  it  would  be  carried  at 
the  rate  which  the  carriers  had  agreed  should 
be  apportioned  between  them  for  the  service 
rendered.  He  can  base  no  right  of  recovery, 
therefore,  upon  a violation  of  the  contract. 
It  was  no  concern  of  his  how  the  carriers  ap- 
portioned between  themselves  the  amount 
■charged  for  through  freight.  Owen  v.  St. 
Louis  & S.  F.  R.  Co.  83  Mo.  454.  If  one  re- 
ceived a greater  portion  of  the  charge  agreed 
upon  for  the  carriage  than  its  share,  or  laid 
an  additional  charge  upon  the  shipper  with- 
out sharing  the  profit  with  the  connecting 
line,  it  would  be  no  injury  to  the  shipper, 


unless  the  charge  demanded  of  him  was  un- 
reasonable  for  the  service  rendered  by  one  or 
both  contracting  lines.  In  that  event  the  j 
suit  would  be  for  extortion  in  demanding  ! 
unreasonable  charges. 

But  the  cause  was  not  tried  upon  the  theory  ' 
of  an  unreasonable  charge.  The  gist  of  the 
action,  argues  the  appellee,  was  that  the  ap- 
pellant extorted  from  him  25  cents  a bale  on 
all  cotton  shipped  by  him,  by  falsely  repre- 
senting that  the  rate  agreed  upon  by  it  and 
its  connecting  line  of  railway  was  $3.75  per 
bale  on  cotton  to  St.  Louis,  when  in  fact  the 
joint  rate  was  only  $3.50  per  bale.  But 
there  is  no  proof  tending  to  show  injury  by 
reason  of  the  false  representation.  Misrepre- 
sentation without  injury  affords  no  ground 
of  redress  in  a suit  for  damages.  If  the  ap- 
pellant by  false  representations  had  led  the 
appellee  to  believe  that  the  rate  had  been 
advanced  over  the  line  of  the  connecting  rail- 
way, and  thereby  induced  him  to  ship  by  its 
line  and  pay  it  more  for  transportation  than 
the  service  would  have  cost  him  by  some  other 
route  or  means  of  transportation,  he  should 
recover  the  excess  paid  to  the  appellant, 
whether  the  charge  was  great  enough  to 
amount  technically  to  extortion  or  not,  be- 
cause it  wrould  have  been  procured  from  him 
by  fraud. 

The  cause  was  tried,  however,  upon  the 
theory  that  the  false  representation  and  pay- 
ment of  the  higher  rate  on  the  strength  of  it 
constituted  extortion  without  further  proof. 
That  was  error. 

Reverse  the  judgment  and  remand  the  cause 
for  a new  trial. 


MISSISSIPPI  SUPREME  COURT. 


POSTAL  TELEGRAPH  CABLE  CO.,  Appt. , 
v. 

WIRT  ADAMS. 


A privilege  tax  on  telegraph  companies,  graduated  | in  lieu  of  all  other  taxes,  although  incidentally 
according  to  the  value  of  the  property  of  the  affecting  interstate  commerce,  is  not  unconstitu- 
company  measured  by  its  mileage,  and  imposed  I tional,  as  an  interference  with  such  commerce. 


Decided  December  A,  1893 


APPEAL  by  defendant  from  a judgment  of  the  circuit  court  for  Hinds  county  in  favor  of 
plaintiff  in  an  action  brought  to  compel  the  payment  by  defendant  of  a privilege  tax.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 


Messrs.  Mordecai  & Gadsden  and  Brame  & Alexander  for  appellant. 
Messrs.  Williamson  & Potter  for  appellee. 


Woods,  J. , delivered  the  opinion  of  the 
-court : 

This  action  was  instituted  by  the  revenue 
agent  of  the  state  for  the  recovery  of  a privi- 
lege tax  alleged  to  be  due  by  the  appellant 
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for  the  years  1888  and  1889,  under  section 
585,  Code  1880,  and  the  amendment  thereto 
contained  in  section  1,  chap.  3,  Acts  1888. 
Under  the  statute  thus  amended,  among  other 
provisions,  we  find  this  language : “A  tax 
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on  privileges  is  levied  as  follows,  to  wit : 
on  each  telegraph  company  operating  1000 
miles  or  more  which  shall  be  in  lieu  of  other 
state,  county  or  municipal  taxes,  $3000 ; 

. . on  each  telegraph  company  operating 

less  than  1000  miles  of  wire,  for  each  mile 
of  wire,  $1.”  The  declaration  alleges  that  the 
appellant  operated,  in  the  aggregate,  during 
the  years  named,  391.28  miles  of  wire  in  the 
state  of  Mississippi,  and  was,  therefore,  un- 
der the  statute,  liable  for  a tax  of  $391.28 
for  each  year  named.  It  will  be  thus  seen  at 
once  that  this  is  a tax  imposed  upon  a tele- 
graph company,  in  lieu  of  all  others,  as  a 
privilege  tax,  and  its  amount  is  graduated 
according  to  the  amount  and  value  of  the 
property  measured  by  miles.  It  is  to  be 
noticed  that  it  is  in  lieu  of  all  other  taxes, 
state,  county,  municipal.  The  reasonableness 
of  the  imposition  appears  in  the  record . as 
shown  by  the  second  count  of  the  declaration 
and  its  exhibits,  whereby  the  appellant  seems 
to  be  burdened  in  this  way  with  a tax  much 
less  than  that  which  would  be  produced  if 
its  property  had  been  subjected  to  a single 
ad  valorem  tax.  The  pleas  bring  in  question 
the  validity  of  our  statute,  and  aver  its  con- 
flict with  the  interstate  commerce  clause  of 
the  Constitution  of  the  United  States.  The 
record  presents  a Federal  question,  and  we 
acknowledge  ourselves  bound  to  follow  the 
decisions  of  the  court  of  last  resort  of  the 
United  States,  if  that  court  shall  be  found  to 
have  adjudicated  it.  Oar  difficulty  arises 
from  our  inability  to  say  with  confidence 
what  the  Supreme  Court  of  the  United  States 
has  finally  determined  in  cases  of  like  char- 
acter. The  reported  opinions  of  that  court 
are  so  irreconcilable  in  their  variances  and 
seeming  conflicts,  in  our  view,  that  it  is  with 
diffidence  that  the  impartial  student  can  af- 
firm what  will  or  will  not  follow7  in  any 
given  state  of  case.  If  the  line  of  decision 
adopted  in  Pensacola  Teleg.  Go.  v.  Western  U. 
Teleg.  Co.  96  U.  S.  1,  24  L.  ed.  708  ; Western  U. 
Teleg.  Go.  v.  Texas,  105  U.  S.  460,  26  L.  ed. 
1067  ; Gloucester  Ferry  Go.  v.  Pennsylvania, 
114  U.  S.  196,  29  L.  ed.  158 ; Pickard  v.  Pull- 
man Southern  Car  Go.  117  U.  S.  34,  29  L.  ed. 
785  ; Bobbins  v.  Shelby  County  Taxing  Dist.  1 
Inters.  Com.  Rep.  45,  120  U.  S.  489,  30  L.  ed. 
694  ; Leloup  v.  Mobile,  127  U.  S.  640,  32  L.  ed. 
311 ; and  Crutcher  v.  Kentucky,  141  U.  S.  47, 
35  L.  ed.  649 — stood  alone,  the  settlement  of 
the  controversy  in  the  case  at  bar  would  be 
made  without  great  difficulty,  in  accordance 
with  the  contention  of  the  appellant.  But  the 
numerous  other  cases  decided  by  the  same 
great  tribunal,  in  which  was  involved  the 
same  or  like  questions  as  are  to  be  found  in 
those  just  named,  and  in  which  contrary 
views  seem  to  have  been  upheld,  involves  the 
controversy  in  much  apparent,  and,  as  we 
think,  some  real,  difficulty.  If  we  had  for 
our  guidance  only  the  other  lines  of  decis- 
ions, embracing  Philadelphia  & B.  B.  Go.  v. 
Pennsylvania  (“State  Tax  on  Bailway  Gross 
Beceipts ”)  82  U.  S.  15  Wall.  284,  21  L.  ed. 
164;  Osborne  v.  Mobile,  83  U.  S.  16  Wall.  479, 
21  L.  ed.  470 ; Wiggins  Ferry  Co.  v.  East  St. 
Louis,  107  U.  S.  365,  27  L.  ed.  419 ; Western 
U.  Teleg.  Go.  v.  Atty.  Gen.  125  U.  8.  530,  31 
L.  ed.  790 ; Maine  v.  Grand  Trunk  B.  Go.  3 
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Inters.  Com.  Rep.  807,  142  U.  S.  217,  35  L. 
ed.  994  ; Ficklen  v.  Shelby  County  Taxing  Dist. 

4 Inters.  Com.  Rep.  79,  145  U.  S.  1,  36  L. 
ed.  601 ; St.  Louis  v.  Western  U.  Teleg.  Co. 
148  U.  8.  92,  37  L.  ed.  380— the  right  of  the 
revenue  agent  of  the  state  to  maintain  this 
suit  successfully  would  seem  to  be  well  es- 
tablished in  accordance  with  the  views  of 
counsel  for  appellee.  If  from  generalization 
we  descend  to  detail,  the  confusion  that 
prevails  in  the  decisions  of  the  court  whose 
lead  we  are  bound  to  follow  touching  inter- 
state commerce  will  be  seen  at  once,  and  their 
confusion  will  deepen  on  protracted  examina- 
tion. 

In  the  case  of  Western  U.  Teleg.  Co.  v. 
Texas,  105  U.  S.  460,  26  L.  ed.  1067,  Mr. 
Chief  Justice  Waite,  speaking  for  a unani- 
mous court,  said  : “ The  Western  Union  Tele- 
graph Company,  having  accepted  the  restric- 
tions and  obligations  of  this  provision  by 
Congress,  occupies  in  Texas  the  position  of 
an  instrument  of  foreign  and  interstate  com- 
merce and  of  a government  agent  for  the 
transmission  of  messages  on  public  business. 
Its  property  in  the  state  is  subject  to  taxa- 
tion, the  same  as  other  property,  and  it  may 
undoubtedly  be  taxed  in  a proper  way  on  ac- 
count of  its  occupation  and  business.”  This 
very  language  of  the  then  chief  justice  is 
quoted  with  approbation  in  Western  U.  Teleg. 
Co.  v.  Atty.  Gen.  125  U.  S.  530,  31  L.  ed.  790, 
by  Mr.  Justice  Miller,  speaking  for  an  un- 
divided court.  It  is  unqualifiedly  declared 
in  these  two  cases  that  the  telegraph  com- 
pany— the  agent  of  the  government,  and  en- 
gaged in  interstate  commerce,  as  held  re- 
peatedly in  the  court  whose  decisions  we  are 
reviewing — “may  undoubtedly  be  taxed  in  a 
proper  way  on  account  of  its  occupation  and 
its  business.”  But  in  Leloup  v.  Mobile  (as 
well  as  in  other  cases)  127  U.  S.  640,  32  L. 
ed.  311,  Mr.  Justice  Bradley,  speaking  for  the 
same  united  court,  says:  “Ordinarily,  oc- 

cupations are  taxed  in  various  ways,  and,  in 
most  cases,  legitimately  taxed.  But  we  fail 
to  see  how  a state  can  tax  a business  occupa- 
tion when  it  cannot  tax  the  business  itself. 

. In  Western  U.  Teleg.  Co.  v.  Texas, 
105  U.  S.  460,  26  L.  ed.  1067,  we  decided 
that  a state  cannot  lay  a tax  on  the  interstate 
business  of  a telegraph  company,  as  it  is  in- 
terstate commerce.  ...  In  the  present 
case,  it  is  true,  the  tax  is  not  laid  on  the  oc- 
cupation, or  the  business  of  sending  such 
messages.  It  comes  plainly  within  the  prin- 
ciple of  the  decisions  lately  made  by  this 
court  in  Bobbins  v.  Shelby  County  Taxing  Dist. 
1 Inters.  Com.  Rep.  45,  120  U.  8.  489,  30  L.  ed. 
694,  and  Philadelphia  & S.  M.  SS.  Co.  v.  Penn- 
sylvania, 122  U.  S.  326,  30  L.  ed.  1200.”  And 
this  rule  seems  to  be  adopted  in  one  or  two  la- 
ter cases.  The  conflict  in  the  decisions  on  this 
point  appears  to  be  sharp  and  irreconcilable. 

The  case  of  Osborne  v.  Mobile,  83  U.  S.  16 
Wall.  479,  21  L.  ed.  470,  occupies  a most 
unique  position.  In  this  case  the  court  held 
that  a privilege  tax  levied  upon  an  express 
company  having  business  intraterritorial  as 
well  as  extraterritorial  was  not  invalid  or 
repugnant  to  the  interstate  commerce  clause 
of  the  Federal  Constitution.  In  Pickard  v. 
Pullman  Southern  Car  Co.  117  U.  S.  34,  29 
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L.  ed.  785,  the  case  of  Osborne  v.  Mobile, 
was  re-examined,  and  the  correctness  of  its 
determination  reaffirmed  ; and  in  Robbins  v. 
Shelby  County  Taxing  List. , supra , Mr.  Chief 
Justice  Waite  and  Mr.  Justice  Field  and  Mr. 
Justice  Gray  in  their  dissenting  opinion  refer 
to  it  as  unchallenged  authority.  It  has  been 
quoted  by  Mr.  Justice  Bradley,  in  a dissent- 
ing opinion,  as  authority.  But  the  judge 
last  named,  in  delivering"  the  opinion  of  the 
court  in  another  case, — the  case  of  Leloup  v. 
Mobile , — indulges  the  remark  that  the  Os- 
borne case  would  now  be  decided  otherwise. 

Again,  in  the  case  of  Gloucester  Ferry  Co. 
v.  Pennsylvania,  114  U.  S.  196,  29  L.  ed.  158, 
it  was  held  that  the  transportation  of  pas- 
sengers and  freight  for  hire  by  a steam  ferry 
across  the  Delaware  river  from  New  Jersey 
to  Philadelphia  by  a New  Jersey  corporation 
is  interstate  commerce,  and  not  subject  to 
taxation  by  the  state  of  Pennsylvania  ; while 
in  Wiggins  Ferry  Co.  v.  East  St.  Louis,  107 
U.  S.  365,  27  L.  ed.  419,  the  court  holds  that 
state  has  the  power  to  impose  a license  fee 
upon  ferry  keepers  living  in  the  state  for 
boats  which  they  own  and  use  in  conveying 
from  a landing  in  the  state  passengers  and 
goods  across  a navigable  river  to  a landing 
in  another  state.  Once  more,  Pickard  v.  Pull- 
man Southern  Car  Co.  117  U.  S.  34,  29  L.  ed. 
785 ; Leloup  v.  Mobile,  127  U.  S.  640,  32  L. 
ed.  311 ; and  Norfolk  & W.  R.  Co.  v.  Pennsyl- 
vania, 136  U.  S.  114,  34  L.  ed.  394,  in  no 
doubtful  terms  deny  to  the  states  the  right 
to  impose  a license  tax  on  any  agency  em- 
ployed even  partially  in  interstate  commerce  ; 
but,  on  the  other  hand,  Western  U.  Teleg.  Co. 
v.  Atty.  Gen.  125  U.  S.  530,  31  L.  ed.  790, 
and  Maine  v.  Grand  Trunk  R.  Co.  3 Inters. 
Com.  Rep.  807,  142  U.  S.  217,  35  L.  ed.  994, 
unmistakably  uphold  a tax  imposed  upon  a 
railway  company  engaged  partially  in  inter- 
state commerce,  for  the  privilege  of  exercis- 
ing its  franchises.  It  is  true  the  amount  of 
these  privilege  taxes  is  arrived  at  by  the  as- 
certainment of  the  earnings  of  the  railway 
company  within  the  state,  and  by  the  ascer- 
tainment of  the  valuation  of  the  property 
within  the  state,  in  the  telegraph  company 
case  ; but  they  are  by  the  terms  of  the  stat- 
utes of  the  two  states  imposing  them,  in  the 
one  case  “an  annual  excise  tax  for  the  priv- 
ilege of  exercising  its  franchises  in  this  state, 
which,  with  the  tax  provided  for  in  section 
1,  shall  be  in  lieu  of  all  taxes  upon  such 
railroad,  its  property  and  stock,”  and,  in 
the  other,  “a  tax  upon  its  corporate  fran- 
chises at  a valuation  thereof  equal  to  the  ag- 
gregate value  of  the  shares  in  its  capital 
stock.”  In  the  case  of  Western  TJ.  Teleg.  Co. 
v.  Atty.  Gen.  125  U.  S.  530,  31  L.  ed.  790, 
it  is  to  be  observed  that  the  tax  was  not  upon 
the  franchises  of  a domestic  corporation,  but 
upon  those  of  a foreign  one, — the  Western 
Union  Telegraph  Company,  a New  York  cor- 
poration,— and  one  employed  in  interstate 
commerce,  and  employed  as  a governmental 
agency  also.  It  is  no  answer  to  the  conten- 
tion that  they  were  privilege  taxes — taxes 
upon  the  exercise  of  franchises — to  assert  that 
they  were  really  taxes  levied  upon  the  prop- 
erty of  the  corporation.  They  are  distinctly 
declared  to  be  taxes  on  corporate  franchises, 
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taxes  for  the  privilege  of  exercising  corpo- 
rate franchises,  and  the  mere  fact  that  the 
state  adopted  one  method  or  another  of  fixing 
the  amount  of  the  tax  is  of  no  real  value  in 
the  discussion.  The  question  involved  is- 
not  that  of  amount  or  method  of  ascertaining 
amount,  but  the  validity  of  the  tax  itself,  in 
any  amount,  ascertained  in  any  way. 

Are  we  mistaken  in  declaring  that  the  de- 
cisions of  the  Supreme  Court  of  the  United 
States  are  not  concordant  on  this  most  per- 
plexing subject?  We  support  ourselves  in 
our  perplexity  by  quoting  the  language  of 
Mr.  Justice  Miller  in  Fargo  v.  Stevens,  121 
U.  S.  230,  30  L.  ed.  888.  Speaking  on  this 
very  subject,  the  learned  judge  said  : “ With 

reference  to  the  utterances  of  this  court,  until 
within  a very  short  time  past,  as  to  what  con- 
stitutes commerce  among  the  several  states, 
and  as  to  what  enactments  by  the  state  legis- 
lature are  in  violation  of  the  constitutional 
provision  on  that  subject,  it  may  be  admitted 
that  the  court  has  not  always  employed  the 
same  language,  and  that  all  of  the  judges  of 
the  court  who  have  written  opinions  for  it 
may  not  have  meant  precisely  the  same 
thing.”  It  appears  to  us  that  it  is  just  and 
altogether  decorous  now  to  say  that  repeated 
and  careful  study  of  the  decisions  between 
121  and  148  U.  S.  will  warrant  us  in  again 
asserting  that  the  language  employed  by  the 
court  in  the  more  recent  cases  of  this  char- 
acter has  not  been  the  same,  and  that  the 
judges  who  have  written  the  later  opinions- 
have  not  meant  precisely  the  same  thing. 
Unable,  then,  to  say  certainly  what  the  judg- 
ment of  the  Supreme  Court  of  the  United 
States  would  be  in  the  case  in  hand  if  pre- 
sented to  it,  we  feel  at  liberty  to  decide  the 
controversy  according  to  our  own  views  of 
what  is  right  on  the  facts  disclosed, — views 
not  unannounced  in  that  tribunal  whose  final 
word  is  law.  This  is  the  case  of  a foreign 
corporation  admitted  to  the  use  and  enjoy- 
ment of  its  corporate  franchises  in  our  state 
upon  terms  of  perfect  equality  with  all 
others.  It  is  freely  permitted  to  engage  in 
the  vast  and  various  employments  connected 
with  its  business.  It  has  the  use  and  enjoy- 
ment of  the  country  highways  of  the  state 
and  the  streets  of  our  villages,  towns,  and 
cities,  for  the  planting  of  its  poles  and  the 
construction  of  its  lines ; and  it  has  the  care 
and  protection  of  our  laws  and  government. 
In  return  the  state  claims  the  right  to  treat 
it  as  she  treats  similar  corporations  chartered 
by  her  own  authority.  She  asserts  her  au- 
thority to  tax  the  exercise  of  its  franchises 
in  her  midst  as  she  does  all  others,  domestic 
as  well  as  foreign  corporations.  The  state 
may  tax  its  property  as  she  does  all  other 
property  of  person  or  corporation  within  her 
limits.  She  may  tax  the  exercise  of  its  fran- 
chises within  her  borders  and  under  the  sliel 
tering  protection  of  her  laws  and  government, 
and  no  foreign  corporation  may  arrogantly 
assume  any  superiority  over  her  domestic  cor- 
porations. The  privilege  tax,  the  tax  on  the 
business,  the  occupation,  the  tax  on  the  ex- 
ercise of  franchises,  may  be  incidentally 
burdensome  to  interstate  commerce.  It  does 
affect  the  business  somewhat  and  inevitably. 
But  so  does  an  ad  valorem  tax  on  the  prop- 
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erty  employed  in  such  commerce.  It  sub- 
tracts that  much  from  the  sum  total  engaged 
in  the  traffic.  So  does  the  tax  on  gross  re- 
ceipts, as  in  the  case  of  Philadelphia  & R. 
R.  Co.  v.  Pennsylvania  (“State  Tax  on  Rail- 
way Gross  Receipts’1'')  82  U.  S.  15  Wall.  284, 
21  L.  ed.  164.  "So  does  the  tax  for  the  priv- 
ilege of  exercising  its  franchises  by  a railroad 
company  in  any  state,  ascertainable  and  de- 
terminable by  the  amount  of  its  gross  trans- 
portation receipts,  scaled  as  required  in 
Maine  v.  Grand  Trunk  R.  Co.  3 Inters.  Com. 
Rep.  807,  142  U.  S.  217,  35  L.  ed.  994. 
Every  tax  is  a burden,  and  to  the  extent  im- 
posed is  an  interference  with  the  pursuit  or 
business  upon  which  it  is  laid.  If  the  bus- 
iness is  partly  interstate  commerce,  then  that 
commerce  is  Incidentally  affected  and  inter- 
fered with  by  every  tax  of  any  nature  what- 
ever that  may  be  levied  on  it.  In  the  case 
at  bar  there  is  no  direct  burden  upon  inter- 
state commerce.  There  is  no  further  inter- 
ference with  it  than  will  be  lound  neces- 
sarily to  result  from  the  imposition  of  any 
burden  of  taxation  in  any  shape.  For  the 
use  and  occupation  of  the  public  roads  of  this 
state,  for  protection  of  its  laws  and  govern- 
ment in  the  exercise  of  its  franchises,  and  as 
its  reasonable  and  proper  contribution  for  the 
support  of  the  government  whose  care  and 
shelter  it  enjoys,  the  state  has  imposed  a 
privilege  tax  ascertainable  and  determinable 
by  the  number  of  miles  of  wire  in  this  state, 
in  lieu  of  all  other  taxes,  and  in  an  amount 
less  than  an  ad  valorem  tax  on  its  visible 
property  would  yield.  The  appellant  is  rea- 
sonably required  to  pay  what  is  called  a 
“privilege  tax,”  but  it  is  a tax  in  lieu  of  all 
ad  valorem  and  other  taxes,  state,  county, 
and  municipal,  on  property  in  this  state. 
The  state  has  chosen  to  impose  a smaller  bur- 
den than  she  might  have  done,  unquestion- 
ably, if  the  property  of  the  appellant  had 
been  subjected  to  the  same  rate  of  taxation 
as  all  other  property  whose  situs  is  within 
her  bonders.  By  the  imposition  of  a certain 
tax  per  mile  on  the  lines  wholly  within  her 
limits  the  state  secures  from  appellant  that 
which  appears  certainly  not  to  be  a sum  in 
excess  of  the  amount  which  might  have  been 
imposed  as  an  ad  valorem  tax.  It  seems  to 
us  that  this  position  is  supported  by  the  opin- 
ions delivered  and  the  results  reached  in 
Osborne  v.  Mobile , Western  U.  Teleg.  Co.  v. 
Atty.  Gen.,  Maine  v.  Grand  Trunk  R.  Co., 
Ficklen  v.  Shelby  County  Taxing  Dist.,  and 
St.  Louis  v.  Western  U.  Teleg.  Co.  supra; 
not  to  mention  others  that  collaterally  yet 
powerfully  tend  in  the  same  direction. 

In  the  case  at  bar  there  is  no  taxation  of 
messages,  interstate  and  other.  There  is  no 
exclusion  or  attempted  exclusion  by  state  law 
of  a governmental  agency,  or  a foreign  cor- 
poration partially  engaged  in  interstate  com- 
merce. There  is  no  taxation  which  interferes 
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with,  interrupts,  or  burdens  interstate  com- 
merce. There  is  a moderate,  reasonable  tax, 
called  a “privilege  tax,”  but  ascertainable 
and  determinable  by  the  amount,  and  neces- 
sarily by  the  value,  of  the  appellant’s  prop- 
erty, lying  wholly  in  this  state  imposed  in 
lieu  of  all  others ; and  this  tax  burdens  and 
interferes  with  interstate  commerce  just  as  a 
tax  on  each  telegraph  pole  does,  as  in  the 
case  of  St.  Louis  *v.  Western  V.  Teleg.  Co.  148 
U.  S.  92,  37  L.  ed.  380,  or  as  a tax  on  cor- 
porate franchises  whose  value  is  ascertainable 
and  determinable  by  value  of  the  shares  of 
capital  stock  proportioned  to  the  length  of  the 
telegraph  lines  in  the  state,  as  in  Western  U. 
Teleg.  Co.  v.  Atty.  Gen.  125  U.  S.  530,  31 
L.  ed.  790,  or  as  an  annual  tax  for  the  privi- 
lege of  exercising  corporate  franchises  whose 
amount  is  to  be  determined  by  the  gross 
transportation  receipts,  measured  by  the  in- 
trastate mileage  compared  with  the  total 
length  of  the  railway  within  and  without  the 
state,  as  in  Maine  v.  Grand  Trunk  R.  Co.  3 
Inters.  Com.  Rep.  807,  142  U.  S.  217,  35  L. 
ed.  994.  We  adopt  the  language  of  Mr. 
Justice  Miller  in  delivering  the  opinion  of 
the  court  in  Western  U.  Teleg.  Co.  v.  Atty. 
Gen.:  “While  the  state  could  not  interfere 
by  any  specific  statute  to  prevent  a corpora- 
tion from  placing  its  lines  along  their  post 
roads,  or  stop  the  use  of  them  after  they 
were  placed  there,  nevertheless  the  company 
receiving  the  benefit  of  the  laws  of  the  state 
for  the  protection  of  its  property  and  its 
rights  is  liable  to  be  taxed  upon  its  real  and 
personal  property  as  any  other  person  would 
be.  It  never  could  have  been  intended  . by 
the  Congress  of  the  United  States  in  confer- 
ring upon  a corporation  of  one  state  the  au- 
thority to  enter  the  territory  of  another  state, 
and  erect  its  poles  and  lines  therein,  to  es- 
tablish the  proposition  that  such  a company 
owed  no  obedience  to  the  laws  of  the  state 
into  which  it  thus  entered,  and  was  under 
no  obligation  to  pay  its  fair  proportion  of 
the  taxes  necessary  to  its  support.”  And  to 
this  enlightened  and  just  observation  we 
unite  the  equally  enlightened  and  just  ob- 
servation of  Mr.  Chief  Justice  W aite  in  West- 
ern U.  Teleg.  Co.  v.  Texas,  105  U.  S.  460, 
26  L.  ed.  1067,  quoted  with  approbation  in 
the  long  subsequent  case  of  Western  TJ.  Teleg. 
Co.  v.  Atty.  Gen.  supra.  “ The  Western 
Union  Telegraph  Company  having  accepted 
the  restrictions  and  obligations  of  this  pro- 
vision by  Congress,  occupies  in  Texas  the 
position  of  an  instrument  of  foreign  and  in- 
terstate commerce,  and  of  a government  agent 
for  the  transmission  of  messages  on  public 
business.  Its  property  in  the  state  is  sub- 
ject to  taxation  the  same  as  other  property, 
and  it  may  undoubtedly  be  taxed  in  a proper 
way  on  account  of  its  occupation  and  busi- 
ness. ” 

Affirmed. 
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SAMUELS  et  al.  v.  LOUISVILLE  & N.  R.  CO. 
(See  S.  C.  31  Fed.  Rep.  57.) 


1.  A common  carrier  has  not  the  right  to  make  a 
discrimination  where  the  conditions  are  equal; 
between  two  steamboats  in  delivering-  freight  to 
them,  on  the  ground  that  the  greater  charge  is 
not  unreasonable. 

2.  The  burden  is  on  a carrier  to  justify  the  fact 
of  discrimination  when  that  is  admitted  and  the 
service  is  stated  to  have  been  substantially  the 
same,  and  rendered  under  substantially  the  same 
circumstances  and  conditions. 


3.  A charter  provision  of  a railroad  granting  the 
power  to  take  “tolls  from  all  persons,  property, 
merchandise,  and  other  commodities  transported 
on  their  road,  provided  only  the  net  profits  of  the 
road  shall  never  exceed  25  per  cent  per  annum,” 
does  not  give  the  company  the  right  to  discrim- 
inate between  connecting  steamboats  in  the  mat- 
ter of  freights. 


Decided  April  Term,  1887. 


J^EMURRER  to  complaint  charging  discrimination  by  a railroad  between  steamboat  lines. 


Mr.  L.  IT.  Day,  for  plaintiffs. 

Messrs.  R.  A.  McClellan  and  C.  C.  Harris,  for  defendant. 


Bruce,  J. , delivered  the  opinion  of  the 
court : 

The  plaintiffs  allege  they  were  engaged  as 
common  carriers  for  hire  by  means  of  steam- 
boats on  the  Tennessee  river,  between  Decatur 
and  intermediate  points,  to  Bridgeport,  in  the 
year  1886;  that  at  the  same  time,  and  between 
the  same  points  on  the  Tennessee  river,  the 
steamboats  Chattanooga  and  Wilder  were  also 
running  on  the  river  between  the  same  points, 
as  carriers,  in  competition  with  the  plain- 
tiffs ; that  the  defendant,  the  Louisville  & 
Nashville  Railroad  Company,  a common  car- 
rier by  rail,  operating  its  roads  south  from 
Louisville,  Kentucky,  to  points  on  the  Ten- 
nessee river,  discriminated  against  plaintiffs 
in  the  matter  of  freights  delivered  to  them 
by  plaintiffs  for  transportation  to  points  of 
destination,  and  in  favor  of  the  steamboats 
Chattanooga  and  Wilder  that  the  discrimina- 
tion consisted  in  this  : that,  for  substantially 
the  same  service  in  the  carriage  of  the  same 
class  of  freight  under  like  circumstances'find 
conditions,  and  to  the  same  points  of  destina- 
tion, the  defendant  railroad  company  charged 
and  received  from  plaintiffs  50  cents  more  per 
hundred  than  it  charged  and  received  from 
the  steamboats  Chattanooga  and  Wilder. 
Plaintiffs  say  that,  by  reason  of  such  dis- 
crimination and  charges  for  freight  against 
them,  they  were  injured  in  their  business  as 
common  carriers  on  the  river,  and  were  put 
to  expense,  trouble,  and  increased  risk  in 
carrying  their  freight  long  distances  on  the 
river,  to  obtain  carriage  for  it  to  points  of 
destination,  for  -which  alleged  injury  to  them 
they  bring  this  complaint  and  suit  for  dam- 
ages. The  demurrer  admits  the  discrimina- 
tion in  the  rates,  as  stated  ; and  the  question 
at  once  suggests  itself  whether  a common 
carrier,  under  the  circumstances  stated,  has 
the  right  to  have  and  maintain  two  prices, 
or  different  prices  to  different  parties,  for 
substantially  the  same  service  rendered  under 
like  conditions. 

The  question  here  is  not  whether  a common 
carrier  must  necessarily  have  one  and  the 
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same  prices  for  all,  or  whether  a discrimina- 
tion in  a single  case  can  be  made  the  ground 
of  an  action  ; but  here  were  two  lines  of  steam- 
boats on  the  Tennessee  river,  plying  between 
the  same  points  carrying  freight  for  hire,  and 
'bearing  the  same  relation  to  the  defendant 
railroad  company,  both  seeking  its  service  to 
carry  their  freight  to  the  same  points  of  des- 
tination ; and  the  question  is,  has  the  defend- 
ant the  right  to  discriminate  against  one,  and 
in  favor  of  the  other,  not  in  a single  or 
isolated  case,  when  different  circumstances 
and  conditions  might  be  at  once  suggested, 
but  systematically,  in  a course  of  dealing 
with  the  plaintiffs  in  the  transportation  of 
their  freight? 

The  idea  that  lies  at  the  very  base  of  the 
law  of  common  carriers  is  that  they  are 
public  servants,  and  serve  all  alike.  The 
general  proposition  needs  no  citation*  of  au- 
thority, and,  as  applied  to  railroad  com- 
panies, the  doctrine  is  thus  stated  by  Mc- 
Crary, J.,  in  the  case  of  Southern  Exp.  Co. 
v.  Memphis  etc.  R.  Co.,  18  Cent.  L.  J.  68,  8 
Fed.  Rep.  802. 

“ (1)  A railroad  company  is  a quasi  public 
corporation,  and  bound  by  the  law  regulat- 
ing the  powers  and  duties  of  common  carriers 
of  persons  and  property  ; (2)  it  is  the  duty  of 
such  a company  as  a public  servant,  to  re- 
ceive and  carry  goods  for  all  persons  alike, 
without  injurious  discrimination  as  to  rates 
or  terms.” 

Other  cases  might  be  cited  to  the  same 
purport.  In  Hays  v.  Pennsylvania  Co.,  12 
Fed.  Rep.  811,  Baxter,  J. , says: 

“ The  defendant  is  a common  carrier  by 
rail.  Its  road,  although  owned  by  a corpora- 
tion, was  nevertheless  constructed  for  public 
uses,  and  is,  in  a qualified  sense,  a public 
highway.  Hence  every  body  constituting  a 
part  of  the  public,  for  whose  benefit  it  -was 
authorized,  is  entitled  to  an  equal  and  im- 
partial participation  in  the  use  of  the  facili- 
ties which  it  is  capable  of  affording.  Its 
ownership  by  the  corporation  is  in  trust,  as 
well  for  the  public  as  for  the  shareholders. 
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but  its  first  and  primary  obligation  is  to  the 
public.  ” 

In  the  light  of  these  authorities,  where  can 
this  defendant  railroad  company  and  public 
servant  base  its  right  to  make  the  discrimina- 
tion claimed  by  this  demurrer?  If  a dis- 
crimination of  50  cents  per  hundred  can  be 
thus  made  and  sustained,  under  such  circum- 
stances, then  any  discrimination,  however 
great  and  oppressive,  can  be  made ; and 
practically  the  defendant  can  say  who  may 
and  who  may  not  serve  the  public,  as  common 
carriers  on  the  Tennessee  river  one  of  the 
great  water  ways  of  commerce  in  the  United 
States. 

It  is  true  there  is  a line  of  decisions  to  the 
effect  that  railroad  companies  may  make  dif- 
ferent rates  to  different  persons  ; and  the  cases 
show  upon  what  grounds  discrimination  in 
rates  may  be  and  are  sustained,  and  upon 
what  grounds  they  have  been  held  to  be 
vicious,  and  are  condemned  by  the  courts. 
But  it  is  not  necessary  here  to  go  into  any 
examination  of  the  cases  on  this  line  of  decis- 
ion until  advised  by  plea  or  otherwise  upon 
what  ground,  and  under  what  circumstances 
and  conditions,  the  defendant  made  the  dis- 
crimination here  complained  of.  He  admits 
the  fact  of  discrimination ; and  when  the 
service  is  stated  to  have  been  substantially 
the  same,  and  rendered  under  substantially 
the  same  circumstances  and  conditions,  the 
burden  is  on  him  to  justify  it. 

The  demurrer,  however,  goes  to  the  point 
that  the  mere  fact  that  the  defendant  charged 
a higher  price  to  the  plaintiffs  than  to  the 
line  of  rival  steamboats  is  no  ground  of  com- 
plaint, unless  it  is  alleged  that  the  price 
charged  the  plaintiffs  was  unreasonable.  In 
other  words,  the  proposition  seems  to  be  that 
the  defendant  had  the  right  to  make  the  dis- 
crimination up  to  the  point  that  the  charge 
became  unreasonable,  and  that  charging  a 
less  price  to  the  rival  line  of  boats  is  no 
ground  of  complaint,  unless  the  larger  price 
is  an  unreasonable  one.  It  is  said  that  to 
charge  one  too  little  for  a service  is  not  to 
charge  another  too  much  for  the  same  service  ; 
that  the  smaller  charge  does  not  make  the 
greater  charge  more  than  the  service  is  really 
worth,  for  that  the  service  may  have  been 
worth  every  penny  asked  and  received  for  it. 
Concede  that,  then  it  follows  that  the  de- 
fendant company  was  serving  the  steamboats 
Wilder  and  Chattanooga  for  a less  hire  and 
compensation  than  the  service  was  really 
worth  ; and  the  practical  result  to  these  plain- 
tiffs, as  carriers  on  the  river,  is  the  same, 
whether  the  defendant  charged  them  50  cents 
per  hundred  too  much,  or  charged  their  rivals 
50  cents  per  hundred  too  little.  In  either 
case,  the  defendant  railroad  company  makes 
the  discrimination,  and  the  plaintiffs  lose  and 
are  deprived  by  the  defendant  of  their  equal 
right  and  opportunity  for  business  as  common 
carriers  on  the  river.  And  the  question  re- 
curs, what  right,  or  upon  what  ground,  can 
this  public  servant,  owing  an  equal  duty  to 
the  entire  public,  say  to  one,  “I  will  serve 
you  for  less  than  I will  serve  your  neighbor?” 
The  proposition  insisted  upon  is  that  a com- 
mon carrier  is  bound  to  carry  for  a reasonable 
remuneration,  but  is  not  bound  to  carry  for 
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the  same  price  for  all  ; and  the  case  of  John- 
son v.  Pensacola  & P.  R.  Co.,  16  Fla.  628,  26 
Am.  Rep.  731,  is  cited,  where  the  supreme 
court  of  that  state  says  : “ The  rule  is  not  that 
all  shall  be  charged  equally  but  reasonably, 
because  the  law  is  for  the  reasonable  charge 
and  not  the  equal  charge and  other  au- 
thorities are  cited  on  the  same  line. 

It  would  add  nothing  to  the  complaint,  in 
its  statement  of  fact,  if  the  word  “reason- 
able” had  been  used.  The  word  “ unlawful” 
is  used  ; but  the  use  of  qualifying  words  such 
as  these  is  unimportant.  The  ultimate  test 
of  what  is  a reasonable  or  unreasonable 
charge,  a lawful  or  unlawful  charge,  in  a 
given  case,  is  a mixed  question  of  law  and 
fact,  to  be  reached  by  the  verdict  of  a jury, 
under  proper  instructions  by  the  court,  or 
perhaps,  by  the  action  of  what  is  called  some- 
times a railroad  commission,  under  statutes, 
state  or  national,  on  that  subject. 

This  is  not  a case  for  the  recovery  of  ex- 
tortionate and  unreasonable  charges,  exacted 
by  the  defendant  railroad  company,  where 
the  question  as  to  what  is  a fair  and  just 
charge  for  a given  service  might  properly 
arise,  and  be  determined  by  some  accepted 
rate  of  charges,  or  some  usage  or  custom 
which  has  acquired  the  force  of  law.  Nor  is 
it  the  question  as  to  what  is  the  intrinsic 
value  of  the  service,  in  the  ascertainment  of 
which  there  are  many  elements  to  be  con- 
sidered, such  as  the  amount  of  the  capital 
employed,  and  the  difficulty  and  the  expense 
attendant  upon  the  service  rendered,  includ- 
ing compensation  for  services  of  officers  hav- 
ing the  administrative  capacity  required  for 
such  service.  But,  so  to  speak,  on  this  .side 
of  that  ultimate  question  is  the  question  of 
the  legal  right  of  the  defendant  to  make  the 
discrimination  here  complained  of. 

When  it  is  said  that  to  charge  one  too  little 
is  not  to  charge  another  too  much  for  a given, 
service,  we  are  ready  to  give  assent.  Because 
individuals  may  serve  for  hire,  or  may.  with- 
out compensation,  donate  their  services,  it 
does  not  follow  that  common  carriers  by  rail 
may  do  the  same  thing.  The  company  owns 
the  property,  and  the  capital  employed  in  the 
construction  and  operation  of  its  road,  but  it 
must  not  be  forgotten  that  in  such  operation 
of  its  railroad  it  is  also  in  the  enjoyment  of  a 
public  franchise  ; and  in  the  control  of  the 
property  it  has  not  the  same  measure  of  power 
that  persons  have  and  exercise  over  property 
that  is  affected  by  no  public  use,  and  oper- 
ated without  the  exercise  of  any  public  fran- 
chise. Munn  v.  Illinois , 94  U.  S.  113,  24  L. 
ed.  77. 

There  may  be,  and  there  is,  difficulty  in 
the  determination,  in  given  cases,  of  the  line 
of  public  and  private  right,  as  to  this  species 
of  property,  as  is  illustrated  in  the  enactment 
and  administration  of  the  recent  Act  of  Con- 
gress known  as  the  “Interstate  Commerce 
Law.”  But  the  question  in  this  case  is  to  be 
determined  upon  the  principles  of  the  com- 
mon law,  and  in  the  light  of  those  princi- 
ples as  applied  to  railroad  companies.  In 
a case  like  the  one  at  bar,  can  there  be  a rea- 
sonable charge  which  is  not  at  the  same  time 
substantially  an  equal  charge?  And  is  not 
a charge  unreasonable  when  it  is  unequal, 
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and  in  breach  of  the  obligation  and  duty  of 
the  common  carrier  to  the  public? 

There  is  a suggestion  in  the  argument  that 
this  is  a claim  for  damages  founded  upon  the 
refusal  of  the  defendant  railroad  company  to 
prorate  with  the  plaintiffs,  upon  through 
freight,  upon  the  same  terms  that  it  did  with 
the  rival  line  of  boats ; and  the  case  of  At- 
chison, T.  & 8.  F.  R.  Co.  v.  Denver  & N.  0. 
R.  Co .,  110  U.  S.  667,  28  L.  ed.  291,  is 
cited  upon  this  point,  and  in  support  of  the 
general  proposition  insisted  upon  by  the  de- 
fendant in  his  demurrer  to  this  complaint. 
That  is  not  the  case  made  by  the  complaint, 
and  the  Supreme  Court  of  the  United  States, 
in  the  opinion  in  that  case,  in  so  far  as  it 
touches  the  issues  involved  in  this  case,  is 
against  the  views  of  the  demurrant,  as  is  seen 
from  page  684  of  the  opinion,  where  the  court 
says : 

“The  bill  does  not  seek  to  reduce  the  local 
rates,  but  only  to  get  this  company  put  into 
the  same  position  as  the  Denver  & Rio 
Grande,  on  a division  of  through  rates.  This 
cannot  be  done  until  it  is  shown  that  the  rela- 
tive situations  of  the  two  companies  with  the 
Atchison,  Topeka  & Santa  Fe,  both  as  to  the  I 
kind  of  service  and  as  to  the  conditions  under 
which  it  is  to  be  performed,  are  substantially 
the  same,  so  that  what  is  reasonable  for  one 
must  be  reasonable  for  the  other.” 

Applying  this  to  the  case  at  bar,  the  im- 
plication is  certainly  very  strong  that  the 
relative  situation  of  the  two  rival  lines  of 
boats  on  the  river  being  the  same  as  to  the 
defendant  company,  both  as  to  the  kind  of 
service  and  the  conditions  under  which  it  is 
to  be  performed,  no  charge  is  reasonable  for 
one  party  that  is  not  also  reasonable  for  the 
other ; and  the  idea  of  different  prices  to  dif- 


ferent parties,  for  substantially  the  same  serv- 
ice, performed  under  like  conditions,  finds 
no  favor  in  the  authority  cited. 

Another  proposition  of  the  defendant  is  that 
there  is  a charter  provision,  to  the  benefit  of 
which  the  defendant  is  entitled,  by  which  the 
legislature  granted  the  power  to  take  “tolls 
from  all  persons,  property,  merchandise,  and 
other  commodities,  transported  on  their  road, 
provided  only  the  net  profits  of  the  road  shall 
never  exceed  twenty -five  per  cent  per  an- 
num.” And  within  this  limitation,  which 
it  is  said  has  never  been  passed,  the  company 
was  vested  with  absolute  discretion,  bounded 
only  by  the  common  law.  over  the  rates  of 
compensation  it  should  have  for  services  ren- 
dered. This  proposition  answers  itself,  be- 
cause it  admits  the  bound  and  limit  of  the 
common  law ; and  we  have  shown  that  the 
gravamen  of  this  action  is  in  the  alleged 
violation  by  this  defendant  of  the  obligation 
and  duty  under  the  common  law,  as  applied 
to  common  carriers,  by  rail. 

The  suggestion  of  a charter  right  which 
giyes  the  defendant  an  option  to  discriminate 
at  will,  provided  only  the  net  profits  of  the 
I road  do  not  exceed  a certain  limit,  scarcely 
merits  serious  consideration. 

Upon  the  question  of  the  remote,  indefinite, 
and  speculative  character  of  the  damages 
claimed,  the  complaint  is  within  the  rule  on 
that  subject.  As  to  the  loss  of  business,  it 
may  be  that  the  proof  may  show  that  it  is 
incapable  of  measure  by  a pecuniary  stand- 
ard ; but  the  reading  of  the  complaint  shows 
that  an  objection  to  the  whole  complaint,  on 
the  ground  stated,  ought  not  to  be  main- 
tained. 

The  result  of  these  views  is  that  the  demurrer 
is  overruled. 


UNITED  STATES  CIRCUIT  COURT,  EASTERN  DISTRICT'  OF  ARKANSAS. 


BAIRD  v.  ST.  LOUIS,  IRON  MOUNTAIN  & S.  R.  CO. 


(See  S.  C.  41  Fed.  Rep.  592.) 


*1.  The  act  of  the  general  assembly  of  the  state  of 
Arkansas  approved  February  27, 1885,  prohibiting 
the  collecting  of  freight  in  excess  of  that  speci- 
fied in  the  bill  of  lading,  was  not  intended  to  give 
validity  to  stipulations  in  bills  of  lading  which 
are  the  result  of  fraud  or  mistake. 

2.  The  material  part  of  a bill  of  lading  on  the  sub- 
ject of  the  freight  rate  is  that  which  fixes  the 
rate  per  100  pounds.  Weighing  the  freight  is 
purely  a mechanical  process,  and  may  be  done 
at  the  point  of  shipment,  or  at  the  point  of  de- 

*Headnotes  by  the  court. 


livery.  Where  the  weight  of  the  merchandise  is 
uniformly  the  same,  the  carrier  or  the  consignee 
may  ask  to  have  the  weight  verified  up  to  the 
moment  of  delivery,  and  it  is  the  weight  dis- 
closed by  the  scales,  and  not  the  weight  marked 
on  the  bill  of  lading,  that  controls. 

3.  The  shipment  of  merchandise  from  one  state  to 
another  is  interstate  commerce,  and  any  require- 
ment of  a state  in  respect  of  such  commerce  in 
conflict  with  the  requirements  of  the  Interstate 
Commerce  Act  is  of  no  validity. 


Decided  March  18,  1890. 


Statement  by  the  court .v 

This  is  au  action  of  replevin  tried  before 
the  court  on  the  following  agreed  statement 
of  facts : “ (1)  That  the  Louisville  New 
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Orleans  & Texas  Railway  Company  is  a rail- 
way corporation  of  Louisiana  doing  interstate 
business,  and  has  a line  of  railway  running 
from  New  Orleans.  La. , to  Huntington,  Miss. 
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(2)  That  the  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company  is  a railway  cor- 
poration of  Arkansas  doing  interstate  busi- 
ness, and  has  a railway  running  from  Ar- 
kansas City,  Ark.,  to  Little  Rock.  (3)  That 
Huntington,  Miss.,  is  on  the  east  bank  of  the 
Mississippi  river,  and  Arkansas  City,  just 
opposite,  is  on  the  west  bank;  the  two  ter- 
minal points  being  connected  by  a steam 
railway  transfer  boat  belonging  to  the  St. 
Louis,  Iron  Mountain  & Southern  Railway 
Company.  (4)  That  on  August  28,  1889, 
the  Iven  & Son  Machinery  Company,  con- 
signors at  New  Orleans,  La. , delivered  to  the 
Louisville,  New  Orleans  & Texas  Railway 
Company  6 steam  cotton  presses  for  trans- 
portation from  that  point  to  the  plaintiff  at 
Little  Rock,  Ark.  (5)  That  the  consignors 
made  out  the  bill  of  lading,  and  inserted 
therein  the  weight  of  said  6 cotton  presses  at 
20,000  pounds.  Exhibit  “ A. M attached.  (6) 
That,  without  questioning  this  weight,  or 
weighing  the  goods,  the  Louisville,  New 
Orleans  & Texas  Railway  Company  executed 
and  delivered  the  bill  of  lading,  as  made 
out  by  the  consignors,  to  them.  (7)  That 
after  said  machinery  was  aboard  of  its  cars 
the  said  Louisville,  New  Orleans  & Texas 
Railway  Company  weighed  the  same,  and 
found  that,  instead  of  6 presses  weigh- 
ing 20,000  pounds,  they  actually  and  in 
fact  weighed  25,550  pounds.  (8)  That  the 
charges  on  said  machinery  were  $35,  and  the 
rate  for  the  through  shipment  from  New  Or- 
leans to  Little  Rock  was  45  cents  per  100 
pounds.  (9)  That  after  weighing  the  said 
machinery  the  Louisville,  New  Orleans  & 
Texas  Railway  Company  shipped  the  same 
over  its  line  to  Little  Rock  via  Huntington, 
Miss.,  under  a billing  which  showed  the  true 
weight,  to  wit,  25,550  pounds,  and  not  the 
weight  as  inserted  in  the  bill  of  lading  by 
the  consignors.  Exhibit  “B.  ” (10)  That 

on  its  arrival  at  Huntington,  Miss.,  the  said 
machinery  was  turned  over  to  the  defendant, 
the  St.  Louis,  Iron  Mountain  & Southern 
Railway  Company,  under  said  way  bill, 
which  covered  the  weight  as  25,550  pounds. 

(11)  That  defendant  then  transported  said 
machinery  to  Little  Rock,  Ark.,  over  its  own 
road,  and,  on  its  arrival,  presented  its  bill 
for  charges  and  freight  at  the  rate  of  45  cents 
per  100  pounds  upon  25,550  pounds,  making 
the  entire  freight  bill  amount  to  $149,98. 

(12)  That  plaintiff,  Thomas  W.  Baird,  re- 
fused to  pay  said  freight  bill  and  charges, 
but  presented  his  bill  of  lading,  and  offered 
to  pay  the  charges  and  freight  as  shown 
thereon,  according  to  the  weight  of  20,000 
pounds,  at  45  cents  per  100  pounds,  which 
equaled  the  sum  of  $125,  and  demanded  that, 
under  the  statutes  of  Arkansas,  the  defendant 
should  protect  said  bill  of  lading.  (13) 
That  defendant  again  weighed  said  machin- 
ery, and  found  that  the  same  weighed  over 
25,550  pounds,  and  so  informed  plaintiff,  and 
demanded  that  he  should  pay  the  freight  ac- 
cording to  the  true  weight.  This  Thomas 
W.  Baird  refused  to  do,  whereupon  the  de- 
fendant refused  to  protect  or  honor  said  bill 
of  lading,  upon  the  ground  that  the  weights 
of  the  said  machinery  had  been  falsely  billed 
by  the  consignors  at  5550  pounds  less  than 
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its  actual  weight ; that  to  deliver  the  same 
was  in  violation  of  the  Interstate  Commerce 
Act,  and  made  the  defendant  and  its  agents 
personally  liable  to  fine  and  imprisonment 
for  doing  so.  (14)  That  thereupon,  plain- 
tiff refused  to  pay  according  to  the  true 
weights,  brought  this  suit,  replevied  the 
goods,  and  now  has  them  in  his  possession. 
(15)  That  the  value  of  said  goods  is  $2500.” 

A statute  of  the  state  of  Arkansas  pro- 
vides: “Section  1.  Be  it  enacted  by  the 

general  assembly  of  the  state  of  Arkansas, 
that  it  shall  be  unlawful  for  any  railroad 
company  in  this  state,  its  officers,  agents,  or 
employes,  to  charge  and  collect,  or  to  en- 
deavor to  charge  and  collect,  from  the  owner, 
agent,  or  consignee,  of  any  freight,  goods, 
wares,  or  merchandise,  of  any  kind  or  char- 
acter whatever,  a greater  sum  for  transport- 
ing said  freight,  goods,  wares  and  merchan- 
dise, than  is  specified  in  the  bill  of  lading. 
Section  2.  That  any  railroad  company,  its 
officers,  agents  or  employes,  having  posses- 
sion of  any  goods,  wrares  and  merchandise, 
’of  any  kind  or  character  whatever,  shall  de- 
liver the  same  to  the  owner,  his  agent  or  con- 
signee, upon  payment  of  the  freight  charges 
as  shown  by  the  bill  of  lading.  Section  3. 
That  any  railroad  company,  its  officers, 
agents  or  employes,  that  shall  refuse  to  de- 
liver to  the  owner,  agent,  or  consignee,  any 
freight,  goods,  wares,  and  merchandise  of 
any  kind  or  character  whatever,  upon  the 
payment,  or  tender  of  payment,  of  the  freight 
charges  due  as  shown  by  the  bill  of  lading, 
the  said  railroad  company  shall  be  liable  in 
damages  to  the  owner  of  said  freight,  goods, 
wares  or  merchandise  to  an  amount  equal  to 
the  amount  of  the  freight  charges  for  every 
day  said  freight,  goods,  wares,  and  merchan- 
dise is  held  after  payment,  or  tender  of  pay- 
ment, of  the  charges  due  as  shown  by  the 
bill  of  lading,  to  be  recovered  in  any  court 
of  competent  jurisdiction.”  Act.  Feb.  27, 
1885.  , 

Mr.  J.  M.  Bose,  for  plaintiff. 

Messrs.  Dodge  & Johnson,  for  defendant. 

Caldwell,  J. , delivered  the  opinion  of 
the  court : 

The  bill  of  lading  was  filled  up  by  the 
consignors,  and  signed  by  the  railroad  com- 
pany, on  the  faith  that  the  consignors  had 
stated  truly  the  weight  of  the  machinery. 
Either  fraudulently  or  by  mistake,  the  con- 
signors stated  the  weight  of  the  machinery 
to  be  5550  pounds  less  than  it  was.  The  con- 
tention of  the  plaintiff  is  that  by  a statute 
of  this  state  he  is  entitled  to  profit  by  this 
fraud  or  mistake  : that,  under  the  statute,  a 
bill  of  lading,  procured  by  fraud  or  mistake 
is  as  binding  and  obligatory  as  one  honestly 
procured.  Of  course,  the  statute  is  not  sus- 
ceptible of  such  a construction.  The  statute 
was  passed  to  prevent  fraud,  not  to  promote 
it ; to  punish  fraud,  not  to  sanction  it.  If 
the  bill  of  lading,  by  the  fraud  or  mistake 
of  the  railroad  company  had  stated  the  weight 
of  the  machinery  to  be  twice  as  great  as  it 
was,  the  attitude  of  the  plaintiff  would  not 
be  what  it  now  is ; and  yet,  if  frauds  and 
mistakes  in  bills  of  lading  are  to  stand  as 
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absolute  verity,  the  rule  ought  to  be  mutual, 
and  bind  the  consignee  as  well  as  the  car- 
rier. This  case,  probably,  furnishes  the  first 
example  of  a party  coming  into  a court  of 
justice  and  boldly  claiming  a benefit  from  a 
confessed  fraud  or  mistake.  The  through 
rate  of  freight  is  stated  in  the  bill  of  lading 
to  be  45  cents  per  100  pounds.  That  is  the 
material  part  of  the  bill  of  lading  on  the  sub- 
ject of  the  freight  to  be  paid  for  transport- 
ing the  machinery.  In  the  language  of  the 
statute,  that  is  the  “ sum  for  transporting  said 
freight  . . . specified  in  the  bill  of  lading.” 
About  that  there  was  a contract.  There  was 
no  contract  about  the  weight  of  the  freight. 
The  weight  of  the  freight  is  settled  by  the 
scales,  and  not  by  the  contract.  Bills  of  lad- 
ing are  frequently  issued  before  the  weight 
of  the  freight  is  known.  It  is  not  necessary 
to  the  issuance  of  a bill  of  lading  that  it 
should  be  known.  The  freight  rate  is  fixed 
when  the  rate  per  100  pounds  is  agreed  on. 
Weighing  the  freight  is  purely  a mechanical 
process.  It  may  be  done  at  the  point  of  ship-* 
ment,  or  at  the  point  of  delivery,  or  both. 
One  hundred  pounds  in  New  Orleans  is  100 
pounds  in  Little  Rock  ; neither  more  nor  less. 
Where,  as  in  this  case,  the  weight  of  the 
merchandise  is  uniformly  the  same,  the  car- 


rier or  the  consignee  may  ask  to  have  the 
weight  verified  up  to  the  moment  of  deliv- 
ery. It  is  the  weight  disclosed  by  the  scales, 
and  not  the  weight  marked  on  the  bill  of  lad- 
ing, that  controls.  The  machinery  weighed 
25,550  pounds,  and  no  agreement  of  the  par- 
ties could  add  to  or  diminish  this  weight, 
nor  could  it  be  varied,  by  fraud  or  mistake. 

But,  if  the  act  of  the  legislature  would 
admit  of  the  construction  contended  for  by 
the  plaintiff,  it  would  avail  him  nothing. 
The  shipment  of  this  freight  from  New  Or- 
leans to  Little  Rock  was  interstate  commerce, 
and  the  Act  of  Congress  is  controlling.  It  i& 
not  necessary  to  quote  that  Act.  It  is  suffi- 
cient to  say  that  if  the  defendant  had  deliv- 
ered, and  the  plaintiff  received,  this  freight, 
with  knowledge  of  the  facts  as  they  are  set 
out  in  the  agreed  statement  of  facts,  the 
agent  of  the  defendant  making  the  delivery, 
the  plaintiff,  and  the  consignors,  if  they  had 
knowledge  of  the  facts,  would  have  been 
guilty  of  a flagrant  violation  of  the  Interstate 
Commerce  Act, and  rendered  themselves  liable 
to  a criminal  prosecution. 

Let  judgment  be  entered  for  the  defendant  for 
a return  of  the  property  or  its  value,  and  for 
costs. 


UNITED  STATES  CIRCUIT  COURT,  NORTHERN  DISTRICT  OF  FLORIDA. 


CUTTING  v.  FLORIDA  R.  & NAY.  CO. 


Re  Petition  of  MALLORY. 


1.  All  charges  made  for  any  service  in  the  trans- 
portation of  any  passengers  or  property,  or  for 
receiving,  delivering,  storing,  or  handling  prop- 
erty, must  under  the  Interstate  Commerce  Act 
be  reasonable  and  just;  and  no  discrimination 
can  be  made  in  rates,  charges,  or  facilities. 


Instructions  to  a receiver  of  defendant  under 
the  Interstate  Commerce  Act,  upon  petition  and 
answer  in  respect  to  discrimination. 


(See  S.  C.  30  Fed.  Rep.  663.) 
2. 


Decided  April  12,  1887. 


Mr.  Horatio  Bisbee  for  petitioners. 

Messrs.  John  A.  Henderson  and  Hartridge  & Young  for  receiver. 


Settle,  J.,  delivered  the  opinion  of  the 
court: 

This  petition  was  filed  on  the  21st  day  of 
March,  1887,  which  was  before  the  Interstate 
Commerce  Act  went  into  effect.  The  answer 
of  the  receiver,  H.  R.  Duval,  was  filed  on  the 
4th  day  of  April,  1887,  in  which  he  submits 
that  he  has  reformed  his  tariff  of  rates,  and 
intends  to  comply  in  all  respects  with  the  pro- 
visions of  the  Interstate  Commerce  Act. 

In  view  of  this  answer,  I deem  it  unneces- 
sary and  inexpedient  at  this  time  to  do  more 
than  to  give  to  the  receiver  of  the  Florida  Rail- 
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way  & Navigation  Company  some  general  in- 
structions in  respect  to  such  of  his  business 
with  the  parties  to  this  petition  as  falls  under 
the  head  of  interstate  commerce.  (1)  All 
charges  made  for  any  service  in  the  transpor- 
tation of  passengers  or  property,  or  for  receiv- 
ing, delivering,  storing  or  handling  property 
must  be  reasonable  and  just.  (2)  He  will  not 
discriminate  in  his  rates,  charges  and  facilities 
for  or  against  the  Clyde  line  or  the  Mallory 
line,  but  will  give  to  both  equal  rates  and  facil- 
ities for  trade  and  travel,  for  equal  service 
from  all  points. 
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UNITED  STATES  CIRCUIT  COURT,  NORTHERN  DISTRICT  OF  IOWA. 


STATE  OF  IOWA  v.  CHICAGO,  M.  & ST.  P.  R.  CO. 
(See  S.  C.  33  Fed.  Rep.  391.) 


1.  To  give  tbe  Federal  court  jurisdiction  on  the 
ground  that  the  matter  in  dispute  arose  under 
the  Constitution,  laws,  or  treaties  of  the  United 
States,  it  must  clearly  and  unmistakably  appear 
from  the  record  that  such  Federal  question  must 
necessarily  be  decided  before  the  merits  of  the 
case  can  be  disposed  of. 

2.  The  Federal  court  will  remand  a cause  removed 
to  it  on  the  ground  that  the  matter  in  dispute 
arose  under  the  Constitution,  laws,  or  treaties  of 
the  United  States,  where  the  only  showing  to 
that  effect  in  the  record  is  that  a Federal  ques- 
tion may  arise  if  the  evidence  proves  certain 
facts. 

3.  The  provision  of  section  3 of  the  Act  of  Con- 
gress of  Feb.  4, 1887,  that  common  carriers  shall 
afford  equal  facilities  for  the  interchange  of 
traffic  between  their  lines,  but  need  not  give  the 


use  of  their  tracks  and  terminal  facilities  to  other 
carriers,  does  not  affect  a contract  made  by  a 
railroad  upon  being  given  permission  to  use  the 
streets  of  a city  for  its  tracks,  that  it  will  pass 
the  cars  of  other  railway  companies  over  its 
tracks  when  necessary  to  reach  their  customers’ 
warehouses,  and  that  it  will  not  exceed  a certain 
rate  in  its  charges  for  switching. 

4.  The  imposition  by  a state  of  a condition,  upon 
giving  permission  to  lay  railroad  tracks  in  the 
streets  of  a city,  that  such  tracks  shall  be  public 
and  open  to  the  use  of  citizens;  and  a regulation 
by  the  state  of  the  switching  rates  to  be  charged 
by  such  railroad  in  the  city,— do  not  clearly  show 
an  unconstitutional  interference  with  or  regula- 
tion of  commerce  between  the  states,  although 
cars  engaged  in  interstate  traffic  may  be  switched 
over  such  tracks. 


Decided  Dec.  5,  1887. 


MOTION  to  remand  a suit  in  equity  removed  from  the  District  Court  of  Dubuque- 
County,  Iowa. 


Messrs.  A.  J.  Baker , Atty.  Gen.,  and  Fouke  & Lyon  for  complainant. 
Messrs.  J.  W.  Carey  and  W.  J.  Knight  for  defendant. 


Shiras,  J.,  delivered  the  opinion  of  the 
court : 

From  the  record  in  this  cause  it  appears 
that  until  within  a recent  period  the  defend- 
ant company  owned  or  controlled  all  the 
lines  of  railway  entering  the  city  of  Du- 
buque, and  that  through  the  construction  of 
side  tracks  over  and  along  the  public  streets 
and  alleys,  and  by  obfaining  control  of 
certain  tracks  built,  under  an  ordinance  of 
the  city  of  Dubuque,  by  the  Lumberman 
and  Manufacturer’s  Railway  Company,  the 
named  companies  practically  controlled  the 
access  by  railway  cars  to  a large  part  of  the 
manufactories  and  warehouses  of  the  city. 

Within  the  past  year  or  two,  the  Minnesota 
& Northwestern  and  Chicago,  Burlington  & 
Northern  railway  companies  have  built  their 
lines  to  or  through  the  city,  and  the  question 
becomes  a practical  one,  whether  these  com- 
panies could  have  their  cars  switched  over 
the  tracks  owned  by  the  defendant  company, 
so  as  to  reach  the  manufactories  or  ware- 
houses of  persons  desiring  to  patronize  them. 

The  defendant  company  established  a rate 
to  be  charged  for  switching  such  cars,  to 
which  exception  was  taken,  and  the  result 
was  that  the  state  board  of  railway  commis- 
sioners was  appealed  to ; and  the  board,  after 
considering  the  subject,  rendered  an  opinion 
in  which  it  was  held  that  “the  sidings  of  the 
companies  in  Dubuque  are  public  highways, 
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and  that  the  companies  are  required  by  law 
to  haul  over  them  the  cars  of  all  transpor- 
tation companies  or  persons  at  reasonable 
rates,”  and  the  rate  to  be  charged  for  such 
service  was  fixed  by  the  board.  Thereupon, 
under  the  provisions  of  Acts  of  the  20th  Gen- 
eral Assembly,  Iowa,  chap.  133,  a proceed- 
ing in  equity  was  brought  by  the  state  of 
Iowa  against  the  railway  company,  in  the 
district  court  of  Dubuque  county,  Iowa,  for 
the  purpose  of  enforcing  the  decision  of  the 
board,  from  which  court  the  proceeding  has 
been  transferred  to  this  court,  and  it  is  now 
sought  to  have  the  cause  remanded  on  the 
ground  of  want  of  jurisdiction. 

The  motion  to  remand  presents  the  question 
whether  it  is  a removable  case,  and  as  the 
state  is  a party,  and  jurisdiction  in  a Federal 
court  cannot  be  had  by  reason  of  diverse 
citizenship,  it  follows  that  to  sustain  the 
jurisdiction  it  must  appear  that  the  case  is  of 
a civil  nature,  wherein  the  matter  in  dispute 
exceeds  $2000  in  value,  exclusive  of  interest 
and  costs,  and  arises  under  the  Constitution, 
laws,  or  treaties  of  the  United  States,  the 
Supreme  Court  has  jurisdiction  to  review  the 
decision  of  the  highest  tribunal  of  a state,  on 
the  ground  that  it  involved  the  construction 
of  the  Constitution,  laws,  or  treaties  of  the 
United  States,  the  Supreme  Court  uniformly 
held  that  it  must  clearly  appear  from  the 
record  that  the  question  arising  under  the 
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Federal  Constitution,  laws  or  treaties,  was  in 
fact  passed  upon  necessarily  involved  in  the 
conclusion  reached. 

In  Crowell  v.  Randell,  35  U.  S.  10  Pet.  368, 
9 L.  ed.  458,  it  was  said  that  it  was  “ not  suffi- 
cient to  show  that  a question  might  have 
arisen  or  been  applicable  to  the  case,  unless  it 
is  further  shown,  on  the  record,  that  it  did 
arise,  and  was  applied  by  the  state  court  to 
the  case.”  In  Proprietors  of  Passaic  & H. 
River  Bridges  v.  Hoboken  Land  & Imp.  Co. , 68 
U.  S.  1 Wall.  116,  17  L.  ed.  571,  the  rule  is 
stated  to  be  that  “the  court  must  be  able  to 
see  clearly,  from  the  whole  record,  that  a cer- 
tain provision  of  the  Constitution  or  Act  of 
Congress  was  relied  on  by  the  part  who  brings 
the  writ  of  error,  and  that  the  right  thus 
claimed  by  him  was  denied.”  In  Brown  v. 
Colorado,  106  U.  S.  95,  27  L.  ed.  132,  it  is 
said:  “Certainly,  if  the  judgments  of  the 

courts  of  the  states  are  to  be  reviewed  here 
for  decisions  upon  such  questions,  it  should 
be  only  when  it  appears  unmistakably  that 
the  court  either  knew  or  ought  to  have  known 
that  such  a question  was  involved  in  the  de- 
cision to  be  made.  ” It  certainly  will  not  be 
claimed  that  the  rule  is  any  less  strict,  when 
the  question  is  as  to  the  jurisdiction  of  the 
circuit  court. 

When  it  is  sought  to  deprive  a state  court 
of  the  right  to  hear  and  determine  a cause 
properly  and  rightfully  brought  therein  by 
removing  the  same  into  the  Federal  court,  on 
the  ground  that  the  controversy  involves  in 
its  determination  a question  arising  under 
the  Constitution,  laws,  or  treaties  of  the 
United  States,  it  must  be  made  to  appear, 
clearly  and  unmistakably  from  the  record, 
that  the  cause  or  controversy  necessarily,  in 
its  determination,  involves  the  consideration 
and  determination  of  such  Federal  question. 
It  is  not  sufficient  for  it  to  appear  that  such 
Federal  question  may  possibly  arise.  Juris- 
diction to  wrest  the  case,  if  I may  use  that 
term  from  the  state  court,  cannot  exist  unless 
a Federal  question  is  certainly  involved.  If 
the  record  simply  shows  that  possibly,  dur- 
ing the  trial,  some  Federal  question  may  be 
presented,  that  will  not  confer  the  jurisdic- 
tion, and  entitle  the  defendant  to  the  right 
of  removal.  If  it  were  otherwise,  and  upon 
the  showing  that  a Federal  question  might 
arise,  the  case  could  be  brought  into  the  cir- 
cuit court  of  the  United  States ; the  jurisdic- 
tion would  then  exist,  not  of  the  Federal 
question,  but  of  the  case ; and  yet,  upon  the 
trial,  the  decision  might  be  rested  upon  ques- 
tions of  fact  or  law  not  arising  under  the 
Federal  Constitution  or  laws,  and  thus  the 
same  court  would  have  been  deprived  of  its 
jurisdiction  wrongfully. 

The  jurisdiction  of  this  court  either  by 
original  process,  or  by  removal,  in  the  class 
of  cases  under  consideration,  depends  solely 
upon  the  fact  that  the  controversy  between  the 
parties  requires,  for  its  final  determination, 
the  construction  of  some  provision  of  the 
Constitution,  laws,  or  treaties  of  the  United 
States  and  the  application  thereof  to  the  facts 
of  the  particular  case,  in  such  sense  that  the 
ruling  thus  made  will  materially  affect  the 
conclusion  reached  upon  the  controversy  be- 
tween the  adversary  parties  to  the  litigation. 
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Unless  from  the  record  it  clearly  appears 
that  the  Federal  question  must  be  met  and 
decided,  before  the  issue  or  issues  in  the 
particular  cause  be  finally  disposed  of,  it 
cannot  be  said  that  the  matter  in  dispute 
arises  under  the  Constitution  or  laws  of  the 
United  States,  within  the  meaning  of  the 
statute.  In  such  case,  no  removal  can  be  had, 
and  the  cause  must  be  heard  and  decided  in 
the  state  court.  If  during  the  trial,  in  fact 
a Federal  question  does  arise,  and  is  decided 
adversely  to  the  party  claiming  the  protec- 
tion of  the  Federal  Constitution  or  laws,  the 
party  aggrieved  can,  by  proper  proceedings, 
carry  the  question  from  the  court  of  final  re- 
sort in  the  state  to  the  Supreme  Court  of  the 
United  States. 

It  was  suggested  on  the  argument,  that  as 
the  defendant  set  forth  on  the  record  that  it 
claimed  a defense  to  the  proceeding  arising 
under  the  laws  of  the  United  States,  this 
necessarily  raised  a Federal  question,  because 
the  court  would  be  required  to  consider  the 
facts  thus  averred,  in  order  to  determine 
whether  they  presented  a Federal  question, 
and  that  this  involved  taking  jurisdiction  of 
the  cause.  Whenever  the  jurisdiction  of  the 
court  is  challenged  in  a given  cause,  it  be- 
comes its  duty  to  examine  into  and  decide  the 
question.  It  is  not  bound  to  retain  jurisdic- 
tion simply  because  a party  asserts  that  the 
same  exists.  On  the  contrary,  it  becomes  the 
duty  of  the  court,  as  already  said,  to  hear  and 
determine  the  issue  of  jurisdiction  thus 
raised  ; and  if  in  a given  case  the  jurisdiction 
is  based  upon  the  allegation  that  it  pre- 
sents a question  arising  under  the  Constitu- 
tion or  laws  of  the  United  States,  then  it  be- 
comes the  duty  of  the  court  to  examine  the 
record,  and  to  ascertain  whether,  in  fact,  the 
controversy  requires  for  its  determination  the 
decision  of  the  title,  right,  privilege,  or  im- 
munity claimed  to  arise  under  the  Federal 
Constitution  or  laws,  and  also  whether  the 
title,  right,  privilege,  or  immunity  relied 
upon  actually  arises  under  such  Constitution 
or  laws. 

If  the  right  to  hear  and  determine  a plea- 
to  the  jurisdiction  exists,  and  this  is  not 
questioned,  then  it  must  be  conceded  that  the 
court  must  have  the  right  to  consider  and 
determine  all  the  questions  of  law  and  fact 
that  inhere  in  the  jurisdictional  question,  for 
in  no  other  way  can  the  court  properly  dis- 
charge the  duty  imposed  upon  it.  In  Starin 
v.  New  York,  115  U.  S.  248,  29  L.  ed.  388, 
it  is  said  “The  character  of  a case  is  deter- 
mined by  the  questions  involved.  If  from  the 
questions  it  appear  that  some  title,  right, 
privilege,  or  immunity  on  which  the  recovery 
depends  will  be  defeated  by  one  construction 
of  the  Constitution  or  a law  of  the  United 
States  or  sustained  by  the  opposite  construc- 
tion, the  case  will  be  one  arising  under  the 
Constitution  or  laws  of  the  United  States, 
within  the  meaning  of  that  term  as  used  in 
the  Act  of  1875 ; otherwise  not.  ” 

What  then  are  the  questions  arising  in  the 
present  controversy?  The  proceeding  itself 
is  one  instituted  by  the  state  of  Iowa  under 
the  provisions  of  an  act  of  the  state  legis- 
lature passed  for  the  purpose  of  providing  a 
legal  method  for  enforcing  the  conclusions 
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or  orders  of  the  state  board  of  railroad  com- 
missioners. The  particular  order  was  one 
made  by  the  commissioners  which  in  effect 
holds  that  certain  side  and  spur  tracks,  laid 
down  over  the  streets  and  the  alleys  of  the 
city  of  Dubuque  are,  under  the  laws  of  the 
state  of  Iowa  and  the  ordinances  of  the  city 
of  Dubuque,  public  highways,  and  not  the 
private  property  of  the~defendant  company, 
and  that,  for  the  reasons  set  forth  in  the  com- 
missioners’ opinion  the  defendant  company 
was  under  legal  obligation  to  pass,  over  such 
side  and  spur  tracks,  the  cars  of  other  com- 
panies, when  such  passage  became  necessary 
in  order  to  enable  the  other  companies  to 
reach  the  factories  or  warehouses  of  their 
■customers ; and  the  commissioners  also  fixed 
the  rates  to  be  charged  for  the  work  to  be  done 
by  the  company  when  thus  engaged  in  per- 
forming this  switching. 

It  is  clearly  apparent,  from  this  brief  state- 
ment, that  the  complainant  does  not  base  the 
right  asserted  and  sought  to  be  enforced 
against  the  company  upon  any  part  of  the 
constitution  or  laws  of  the  United  States  ; but 
on  the  contrary,  to  establish  the  right,  if  any 
such  exists,  dependence  must  be  had  upon  the 
state  laws  and  the  ordinances  of  the  city  of 
Dubuque,  coupled  perhaps  with  principles 
of  general  jurisprudence,  not  depending  for 
their  existence  or  authority  upon  the  Federal 
Constitution  or  laws. 

The  Federal  question,  if  any  exists,  must 
be  sought,  then,  in  the  defense  or  de- 
fenses interposed  by  the  defendant,  and  sub- 
stantially it  is  claimed  that  the  action  of  the 
commissioners  is  a violation  of  the  Federal 
Constitution  in  that  it  is  a regulation  of  inter- 
state commerce. 

Can  it  be  fairly  said  that  if  the  state  of 
Iowa,  by  direct  legislative  action,  or  through 
the  power  conferred  upon  the  city  of  Dubu- 
que, has  provided  that  certain  railroad  tracks 
laid  down  in  and  over  the  public  streets  of 
the  city  of  Dubuque,  shall  be  and  remain 
public  highways,  open  to  the  use  of  every 
railway  coming  into  Dubuque,  that  it  was 
thereby  regulating  interstate  commerce,  and 
exercising  a power  prohibited  by  the  Federal 
■Constitution?  When  the  state  of  Iowa,  and 
the  city  of  Dubuque,  under  its  authority, 
gave  permission  to  the  defendant  company  to 
'lay  down  tracks  along  certain  streets,  or  to 
use  those  already  laid  down,  upon  condition 
that  such  tracks  should  be  public  and  open 
to  the  use  of  the  citizens  of  Dubuque,  how 
did  it  regulate  interstate  commerce,  or  place 
any  burden,  hindrance,  or  restriction  there- 
on? 

But  it  is  said  that  the  state,  through  the 
agency  of  its  commissioners,  is  seeking  to  fix 
the  rate  to  be  charged  for  the  switching  re- 
quired to  be  done  by  the  defendant,  and  that 
thereby  interstate  commerce  is  affected  and 
regulated,  because  the  cars  thus  switched  may 
be  filled  with  merchandise  or  other  property- 
brought  from  other  states  into  Iowa,  or  in- 
tended to  be  carried  from  Iowa  into  other 
states.  It  will  be  noted  that  the  operations 
-of  the  defendant  company,  when  engaged  as 
a common  carrier  of  persons  or  property 
either  wholly  in  Iowa,  or  between  Iowa  and 
other  states,  are  not  in  any  manner  affected 
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or  regulated,  either  as  to  the  mode  of  car- 
riage, or  to  the  price  to  be  paid,  by  the  order 
of  the  commissioners.  The  argument  is  that 
the  property  conveyed  by  the  other  railway 
companies  may  form  part  of  the  commerce 
between  the  states,  and  that  in  this  way  fix- 
ing the  rate  to  be  charged  by  the  defendant 
company  will  affect  the  rate  for  the  entire 
transportation. 

The  duty  imposed  upon  the  defendant  com- 
pany is  that  of  passing  the  cars  of  the  other 
connecting  companies  over  the  side  and  spur 
tracks  in  question,  all  of  which  are  included 
within  the  limits  of  the  city  of  Dubuque, 
and  within  the  boundaries  of  the  state  of 
Iowa.  Certainly  it  cannot  be  said  that  upon 
the  face  of  it  it  clearly  appears  that  by 
imposing  this  duty  upon  the  defendant  com- 
pany, and  providing  the  reasonable  compen- 
sation to  be  paid  therefor,  the  state  is  inter- 
fering with  or  regulating  commerce  between 
the  states. 

All  that  is  sought  to  be  done  is  to  fix  the 
rate  to  be  charged  by  the  defendant  company 
for  certain  work  which  it  has  assumed  to  do, 
not  by  reason  of  its  character  as  a common 
carrier,  but  as  a consideration  which  the  com- 
pany agreed  to  do  and  perform  for  the  priv- 
ilege of  laying  down  the  side  tracks  in 
question.  The  facts  averred  in  the  record  do 
not  certainly  show  that  the  question  of  inter- 
state commerce  is  necessarily  involved  in  the 
case.  If,  in  fact,  such  a question  should  arise 
and  be  decided,  the  defendant’s  rights  in  this 
particular  will  be  fully  protected  by  the 
right  of  appeal  to  the  Supreme  Court  of  the 
United  States. 

It  is  also  urged  that  the  action  of  the  com- 
missioners sought  to  be  enforced  in  this  pro- 
ceeding is  in  contravention  of  the  last  clause 
of  section  3 of  the  Act  of  Congress  approved 
February  4,  1887,  and  known  as  the  “Inter- 
state Commerce  Act.”  In  the  named  section 
of  the  Act,  it  is  provided  that  any  common 
carrier  subject  to  the  provisions  of  the  Act 
must  afford  equal  facilities  for  the  inter- 
change of  traffic  between  their  respective 
lines,  and  for  the  forwarding,  receiving,  and 
delivering  of  passengers  and  property  to  and 
from  their  several  lines,  and  those  connecting 
therewith  ; and  then'  comes  the  clause  relied 
on,  as  follows  : 

“But  this  shall  not  be  construed  as  requir- 
ing any  such  common  carrier  to  give  the  use 
of  its  tracks  or  terminal  facilities  to  another 
carrier  engaged  in  like  business.” 

The  meaning  of  this  clause  is  clear.  It 
simply  declares  that  the  preceding  provision 
of  the  section  shall  not  be  deemed  to  give  the 
right  to  one  carrier  to  use  the  tracks  or  ter- 
minal facilities  of  another  carrier  in  the  like 
business.  It  has  reference  to  the  effect  of  the 
Act  of  Congress  and  nothing  else.  If  the  de- 
fendant company,  by  a contract  with  the  city 
of  Dubuque,  has  bound  itself  to  allow  other 
companies  to  use  part  of  its  tracks  or  terminal 
facilities,  this  clause  of  the  Act  of  Congress 
does  not  affect  such  a contract  or  the  enforce- 
ment thereof.  So,  also,  if  the  state  of  Iowa 
has  provided  by  proper  statute  that  different 
companies  may  have  a joint  or  common  use 
of  certain  terminal  facilities,  the  rights  of 
the  several  companies  to  such  joint  use  are 
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not  affected  by  the  provisions  of  the  Inter- 
state Commerce  Act,  but  the  same  must  be 
measured  and  determined  by  the  statutes  of 
the  state. 

So  far  as  it  certainly  appears  from  the 
record  in  this  cause  the  questions  necessarily 
involved  in  the  controversy  between  the  par- 
ties grow  out  of  the  provisions  of  the  stat- 
utes of  the  state,  of  the  ordinances  of  the 
city  of  Dubuque,  and  of  the  contract  alleged 
to  exist  on  part  of  the  company  in  regard  to 
the  use  of  the  side  tracks  in  question,  includ- 
ing the  power  of  the  railroad  commissioners 
to  fix  the  rates  to  be  paid  the  defendant  for 
switching  the  cars  of  the  other  connecting 
companies  over  the  side  tracks  in  question. 

It  does  not  certainly  appear  that  in  decid- 


ing the  issues,  it  will  be  necessary  to  con- 
strue or  apply  any  provision  of  the  Federal 
Constitution  or  laws.  The  utmost  that  can 
be  fairly  said  is  that  in  the  trial  of  the  case, 
if  certain  conditions  of  fact  are  made  to  ap- 
pear by  the  evidence,  a Federal  question  or 
questions  may  arise.  If  so,  and  if  the  protec- 
tion or  defense  claimed  by  defendant  under 
Federal  law  is  adjudged  against  the  conten- 
tion of  the  company,  it  has  secured  to  it  the 
right  of  appeal  to  the  Supreme  Court  of  the 
United  States. 

As  the  record  now  stands,  it  does  not  ap- 
pear that  a Federal  question  is  necessarily 
involved,  and  hence  the  record  fails  to  show 
jurisdiction  in  this  court,  and  the  cause  must 
be  remanded  to  the  state  court. 


UNITED  STATES  CIRCUIT  COURT,  EASTERN  DISTRICT  OF  LOUISIANA. 


MISSOURI  PAC.  R.  CO.  v.  TEXAS  & P.  R.  CO.  [No.  1.] 
(See  S.  C.  30  Fed.  Rep.  2.) 


1.  As  a general  proposition,  where  a railroad  com- 
pany is  not  restricted  or  inhibited  by  its  charter 
or  the  law  of  the  land,  it  is  not  unlawful  for  it  to 
make  an  arrangement  of  rates  for  special  pur- 
poses, on  a sufficient  consideration  and  for  the 
legitimate  increase  of  its  business. 

2.  It  is  illegal  for  a railroad  company  to  enter  a 
“pool”  whereby  a parallel  railroad  has  prefer- 
ence over  it  in  rates,  where  its  charter,  granted 
by  Congress,  forbids  discrimination  against  any 
connecting  or  intersecting  road,  and  a state  land 


grant  to  the  railroad  forbids  it  to  enter  into  any 
combination  with  any  parallel  road  in  the  state 
that  will  allow  the  latter  to  control  rates  on  it. 

3.  A Federal  court  will  not  refuse  to  abrogate  an 
illegal  pooling  contract  of  a railroad  in  the  hands 
of  its  receiver  upon  the  prayer  of  the  represent- 
atives of  other  lines  connected  with  it  because 
the  receiver  is  willing  to  enter  into  such  combin- 
ation with  such  objecting  lines,  and  they  may  also 
be  willing. 


Decided  Jan.  14,  1887. 


JNTERVENING  petition  charging  discrimination  by  a receiver  of  a railroad. 


Mr.  Frank  G.  Stubbs,  for  petitioner. 
Mr.  W.  W.  Howe,  for  respondent. 


Pardee.  J. , delivered  the  opinion  of  the 
court : 

In  the  matter  of  the  intervening  petition 
of  the  Vicksburg,  Shreveport  & Pacific  Rail- 
road Company,  and  of  Frank  *S.  Bond,  re- 
ceiver of  the  Vicksburg  & Meridian  Railroad 
Company,  the  petitioners  allege  that  they 
are  operating  a connecting  railway  line  of 
the  Texas  & Pacific  Railway  lines,  and  the 
gist  of  their  complaint,  as  a basis  of  relief, 
is  that  the  receivers  of  the  Texas  & Pacific 
Railway  Company,  appointed  by  this  court 
in  the  above  entitled  suit,  to  operate  and 
manage  the  lines  of  the  said  company,  have 
been  and  are  discriminating  against  the  lines 
operated  by  petitioners,  “by  requiring  and 
receiving  from  them  a much  higher  rate  for 
4 Inter  S. 


the  carriage  of  all  classes  of  freight,  both 
east  and  west  bound,  over  said  lines  of  which 
they  are  and  have  been  receivers,  than  said 
receivers  have  required  or  received  of  other 
railroad  companies  and  transportation  lines, 
particularly  the  said  Missouri  Pacific  Rail- 
way Company,  and  the  said  The  St.  Louis, 
Iron  Mountain  & Southern  Railroad  Com- 
pany, for  similar  service  and  similar  carriage 
of  like  freight.”  The  receivers  answer  at 
length  as  follows : 

Answer. 

First.  Respondents  submit  to  this  honor- 
able court  that  none  of  the  matters  in  the 
said  intervening  petition  mentioned  and  com- 
plained of  are  matters  in  respect  of  which 
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the  petitioners  therein  are  entitled  to  relief  in 
this  proceeding,  and  in  a court  of  equity  ; 
and  they  ask  to  have  the  same  benefit  of  de- 
fense thereto  as  if  they  had  demurred  to  said 
petition. 

Second.  These  respondents  admit  the  adop- 
tion and  existence  of  the  various  statutes  and 
constitutional  provisions  set  forth  in  the  said 
intervening  petition,  but  for  greater  certainty 
as  to  the  specific  language  of  said  organic 
and  statutory  laws,  they  pray  leave  to  refer 
to  the  same,  as  the  same  have  been  from  time 
to  time  duly  promulgated.  But  they  spe- 
cially deny  that  the  provisions  quoted  from 
the  constitution  and  statutes  of  the  state  of 
Texas  have  any  application  to  the  issue  now 
existing  between  these  respondents  and  the 
petitioners  in  the  said  intervening  petition, 
or  can  take  away  any  right  conferred  by  the 
acts  of  Congress  with  reference  to  the  Texas 
& Pacific  Railway  Company.  They  do  not 
admit  the  allegations  of  said  petitioners  with 
respect  to  the  spirit  and  intent  of  the  acts  of 
Congress  and  various  other  statutes  and  con- 
stitutional provisions  quoted  in  said  petition, 
but  so  far  as  the  same  may  apply  to  this  con- 
troversy, they  pray  the  court  to  interpret  the 
same. 

Third.  Respondents  admit  that  the  Texas  & 
Pacific  Railway  operates  its  lines  to  Shreve- 
port where  it  connects  with  petitioners’  lines, 
and  that  the  Vicksburg,  Shreveport  & Pacific 
Railroad  was  opened  for  general  traffic  about 
August,  1884.  They  admit  that  the  same 
person  is  president  of  the  Missouri,  Kansas 
& Texas  Railway  Company  and  of  the  Texas 
& Pacific  Railway  Company,  but  they  sub- 
mit that  this  fact  has  no  relevancy  to  the 
issues  in  this  proceeding,  since  the  Texas  & 
Pacific  Railway  is  being  managed  by  re- 
spondents under  the  orders  of  the  court.  They 
aver  that  since  their  appointment  as  receivers 
the  transportation  department  of  the  Texas 
& Pacific  Railway  has  been  distinct  from  that 
of  any  Missouri  Pacific  line  ; and  since  July, 
1886,  the  freight  traffic  department  has  been 
under  the  sole  charge  of  your  respondent’s 
general  freight  agent. 

Fourth.  They  respectfully  submit  that  it 
is  unnecessary  and  would  be  irrelevant  to 
inquire  in  such  a proceeding  as  this  into  the 
details  of  the  freight  business  of  the  Texas 
& Pacific  Railway  Company  prior  to  the  ap- 
pointment of  respondents  as  receivers.  They 
admit  their  appointment  and  qualification 
but  they  specially  deny  that  in  managing  the 
lines  of  railway  under  their  charge,  they 
have  as  charged  in  said  intervening  petition, 
at  all  times  or  at  any  time,  in  violation  of 
law  and  their  duty,  discriminated  against 
said  petitioners  as  set  forth  in  said  petition, 
and  that  they  are  still  so  discriminating  and 
will  so  continue  unless  prevented  by  this 
honorable  court.  They  admit  that  certain 
correspondence  was  had,  set  forth  as  Exhibits 
“A,’’  “B,  ” “C”  and  “D”  of  said  petition; 
but  submit  that  said  letters  must  be  consid- 
ered in  connection  with  the  other  facts  of  this 
case.  They  do  not  admit  the  correctness  of 
the  memorandum  “E,  ” annexed  as  an  exhibit 
of  said  petition,  and  they  submit  that  its 
date,  in  June,  1884,  shows  that  it  has  no 
relevancy  to  the  issues  herein,  but  if  it  should 
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be  decreed  relevant  by  the  court,  they  leave 
the  petitioners  to  make  such  proof  of  its  cor- 
rectness as  they  may  be  advised. 

Fifth.  They  aver  that  in  March,  1886,  they 
made  with  the  lines  represented  by  petition- 
ers, through  respective  traffic  agents,  such 
traffic  arrangements  as  would  enable  petition- 
er’s said  lines  to  complete  on  equal  terms 
with  all  other  lines  for  freight  business  to 
points  on  the  Texas  & Pacific  Railway.  Said 
arrangement  was  amended  or  modified  from 
time  to  time,  and  finally  on  the  28th  of 
September,  1886,  was  put  in  the  form  of 
the  memorandum  hereto  annexed  as  Exhibit 
“RA”  of  this  answer.  This  was  still  further 
modified  October  2,  1886,  by  the  latter  made 
part  hereof  as  Exhibit  “RB.  ” They  aver 
that  the  arrangements  set  forth  in  said  Ex- 
hibits “RA”  and  “RB”  were  acceptable  to 
the  traffic  agents  of  petitioner’s  lines,  and  has 
been  and  is  now  in  operation  without  prej- 
udice however  to  the  hearing  and  decision 
of  the  issues  in  this  matter.  They  aver  that 
through  rates  from  Cincinnati  and  from  other 
points  tributary  to  petitioner’s  lines,  to 
points  on  the  Texas  & Pacific  Railway,  are 
the  same  by  petitioner’s  lines  as  by  any  other 
line  and  nothing  done  by  respondents  has 
ever  operated  to  divert  traffic  from  petition- 
er’s lines,  or  to  discriminate  against  them. 
They  specially  deny  that  they  have  ever 
charged  petitioners  to  or  from  Shreveport  for 
freight  any  more  than  they  charge  for  freight 
over  their  (respondent’s)  own  line,  and  they 
show  that  since  March,  1886,  such  charges  as 
a rule  have  been  less  than  those  made  on 
their  (respondent’s)  own  line,  and  less  than 
justified  by  the  letter  of  the  law. 

Sixth.  Respondents  aver  that  from  the  time 
they  took  possession  of  the  Texas  & Pa- 
cific Railway  until  September  1,  1886,  the 
division  of  revenue  on  business  interchanged 
between  the  roads  of  the  Missouri  Pacific  sys- 
tem, intersecting  the  Texas  & Pacific  Rail- 
way, including  the  St.  Louis,  Iron  Mountain 
& Southern  and  the  Missouri,  Kansas  & Texas 
railroads  was  made  on  the  basis  of  what  was 
known  as  the  “ Gault-Tucker  award”  made 
by  two  expert  traffic  managers,  viz  : John  C. 
Gault,  now  general  manager  of  the  petition- 
er’s lines  and  Joseph  F.  Tucker,  then  traffic 
manager  of  the  Illinois  Central  system  and 
now  assistant  general  manager  of  the  Chica- 
go, Milwaukee  & St.  Paul  Railway.  On  the 
first  of  September,  1886,  a new  agreement  for 
division  of  revenue  on  business  interchanged 
between  the  said  roads  of  the  Missouri  Pa- 
cific system  and  the  Texas  & Pacific  Railway 
was  duly  made  and  executed  which  has  been 
in  operation  and  duly  acted  upon  by  the 
parties  thereto  since  said  1st  of  September, 
1886.  A copy  of  the  same  is  made  part  hereof 
as  Exhibit  “ RC”  of  this  answer. 

The  petition  and  order  to  answer  in  this 
proceeding  were  served  on  the  receivers 
through  Lionel  A.  Sheldon,  one  of  your  re- 
spondents on  the  9th  of  September,  1886. 
They  show  that  at  the  time  of  such  service, 
and  since  they  have  as  above  been  acting  in 
the  premises  under  such  agreement  of  Sep- 
tember 1,  1886. 

Seventh.  Your  respondents  aver  that  the 
Missouri  Pacific  roads  intersect  the  Texas  & 
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Pacific  Railway  at  eight  different  points, 
while  the  Vicksburg,  Shreveport  & Pacific 
intersects  the  same  at  but  one  point.  The 
effect  is  that  the  Missouri  Pacific  roads  could, 
in  the  absence  of  this  agreement  of  Septem- 
ber 1,  deliver  freight  at  these  eight  points 
without  any  payments  to  the  Texas  & Pacific 
Railway,  and  could  also  deliver  freight  for 
local  points  on  the  Eastern  division  of  the 
Texas  & Pacific  Railway  at  better  revenue  to 
the  Missouri  Pacific  roads  than  derived  un- 
der said  agreement.  In  other  words,  the 
Missouri  PacifiG  roads  pay  more  in  many  in- 
stances under  said  agreement  than  they  would 
in  its  absence ; whereas  at  Shreveport,  peti- 
tioner’s roads  pay  nothing  in  this  way  but 
are  in  sharp  local  competition.  As  to  the 
Rio  Grande  division,  its  principal  business 
is  the  transportation  of  cattle  and  the  prin- 
cipal markets  are  St.  Louis  and  Chicago.  As 
to  this  business,  petitioners’  roads  can  offer 
respondents  nothing,  while  the  division  of 
revenue  therefrom  allowed  by  the  Missouri 
Pacific  roads  under  said  agreement  is  a lib- 
eral one.  This  fact  is  important  in  consider- 
ing the  propriety  of  the  agreement  of  Sep- 
tember 1,  1886.  They  further  show  that  the 
effect  of  the  said  agreement  of  September  1, 
1886,  is  to  give  the  Texas  & Pacific  Railway 
a large  business  in  lumber  from  the  pineries 
of  Lousiana  and  Texas  and  in  salt  from  the 
mines  of  Iberia,  for  the  northwest,  which  it 
could  not  do  to  advantage  in  the  absence  of 
the  division  of  rates  established  by  said 
agreement. 

They  show  that  the  same  is  true  of  the 
business  in  cotton  to  Mexico  and  wheat  to 
mills  on  its  lines.  They  further  show  that 
in  consequence  of  the  position  of  the  Missouri 
Pacific  lines  on  both  sides  of  the  Texas  & 
Pacific  road,  the  said  agreement  preserves  to 
the  latter  a large  amount  of  business  which 
might  be  diverted  by  transportation  over  the 
Missouri  Pacific  Railway  lines  now  existing, 
or  easily  built.  Said  agreement  also  secures 
to  the  Texas  & Pacific  a quantity  of  business 
controlled  by  the  Missouri  Pacific  system, 
destined  to  points  competitive  between  the 
Texas  & Pacific  and  other  lines  which  also  di- 
rectly intersect  Missouri  Pacific  lines.  They 
further  show  that  the  amount  of  business  con- 
tributed by  the  Missouri  Pacific  lines  to  the 
Texas  & Pacific  lines  is  immensely  greater 
than  that  to  and  from  the  lines  of  petitioners. 
From  January  1,  1886,  to  September  3,  1886, 
the  Missouri  Pacific  system  contributed  in 
all,  615,475,809  pounds  of  freight,  the  rev- 
enue to  the  Texas  & Pacific  being  $963,515.01 
and  from  petitioners’  lines  during  the  same 
period  there  were  contributed  but  18,448,785 
pounds,  the  revenue  to  the  Texas  & Pacific 
being  only  $42,904.21.  And  respondent’s 
annex  as  part  hereof  the  statements  by  W . W. 
Finley,  their  general  freight  agent,  which 
they  believe  to  be  correct,  of  the  advantages 
of  the  property  under  their  charge  of  the  said 
agreement  of  September  1,  1886 ; said  state- 
ments being  marked  “ RD”  and  “ RE.  ” And 
respondents  therefore  show  that  the  petition- 
ers’ lines  are  not  able  to  furnish  any  such 
amount  of  business  or  advantageous  inter- 
change of  traffic  as  the  Missouri  Pacific  lines. 

The  amount  of  business  properly  going 
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from  respondent’s  lines  to  those  of  petition- 
ers at  Shreveport  is  small,  and  the  business 
coming  to  respondent’s  lines  at  that  point 
from  petitioners  has  always  been  tributary  to 
a large  extent  through  other  channels.  As 
to  the  demand  for  “solid  billing”  made  in 
the  said  intervening  petition,  respondents 
show  that  they  have  expressed  to  petitioners 
a willingness  to  make  an  arrangement  for 
such  solid  billing,  and  are  still  willing  to 
do  so. 

Eighth.  Your  respondents  show  that  they 
have  not  in  the  premises  violated  any  pro- 
vision of  the  charter  of  the  Texas  & Pacific 
Railway  Company,  nor  any  other  provision 
of  law  governing  their  action.  They  submit 
that  all  provisions  of  the  charter  and  of  other 
laws  which  may  apply,  must  receive  the  in- 
terpretation which  long  established  usage 
and  the  custom  of  the  commercial  world  have 
given  them.  This  custom  has  always  taken 
into  consideration  the  difference  between 
transactions  at  wholesale  and  at  retail,  and 
the  difference  between  dealing  with  large 
shippers  and  with  small  ones.  They  aver 
that  special  arrangements  with  large  shippers 
under  proper  circumstances,  do  not  amount 
to  inequality,  but  promote  reasonable  equal- 
ity. They  submit  that  in  the  execution  of 
their  duties  for  the  benefit  of  the  property 
under  their  charge,  they  have  but  exercised 
a legal  discretion  in  the  premises  in  making 
such  arrangements  with  the  Missouri  Pacific 
roads,  and  with  the  lines  of  petitioners  as 
will,  without  unjust  discrimination,  confer 
the  fullest  benefit  on  the  trust  they  represent. 
They  submit  that  the  arrangement  made  as 
aforesaid  with  petitioners  gives  them  lower 
rates  than  they  are  entitled  to  under  the  letter 
of  the  law.  The  arrangement  made  as  afore- 
said with  the  Missouri  Pacific  system  of  Sep- 
tember 1,  1886,  does  not  operate  an  unjust 
discrimination  or  inequality  but  a reasonable 
equality,  considering  the  facts  above  set 
forth.  They  submit  that  any  other  interpre- 
tation of  the  statutes  in  question  would  de- 
feat their  object  and  result  in  that  unreason- 
able equality  which  is  the  most  noxious' 
inequality.  They  aver  that  whenever  the 
petitioners  in  this  proceeding  are  ready  to 
tender  them  the  same  amount  of  business  and 
the  same  advantages  of  interchange,  under 
the  same  conditions  as  the  Missouri  Pacific 
system,  they  believe  they  will  be  ready  to 
make  with  them  an  arrangement  similar  to 
that  made  with  said  Missouri  Pacific  system 
on  sa.id  first  of  September. 

Supplemental  Answer. 

In  addition  to  the  details  given  in  their 
original  answer  hereto,  filed  November  10, 
1886,  and  reiterating  said  answer,  they  aver 
that  respondents  have  no  connection  with  the 
important  markets  of  St.  Louis  and  Chicago 
except  over  lines  of  the  Missouri  Pacific  sys- 
tem ; that  in  the  important  article  of  coal  of 
which  they  consume  about  $100,000  worth  an- 
nually, the  same  is  furnished  them  over  Mis- 
souri Pacific  lines  at  $1.25  per  ton  cheaper, 
freight  included,  than  by  petitioner’s  lines ; 
that  from  Texarkana  to  Longview,  a distance 
of  about  100  miles,  all  the  traffic  of  the  Mis- 
souri Pacific  system  in  question  herein  passes 
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over  the  Texas  & Pacific  Railway  to  the 
great  advantage  of  the  latter ; and  that  from 
Whitesboro  to  Fort  Worth,  a distance  of  71 
miles,  the  track  is  owned  by  the  Texas  & 
Pacific  Railway  Company,  and  the  agree- 
ment with  the  Missouri  Pacific  system  which 
took  effect  September  1,  1886  (dated  August 
— , 1886)  and  marked  herein  Exhibit  “RC” 
contains  provisions  advantageous  to  the  Texas 
& Pacific  Railway  for  sharing  the  business 
of  that  portion  of  the  latter’s  line,  which  the 
peti  tioners  never  have  offered , and  cannot  offer. 

The  matter  is  submitted  on  petition  and 
answer,  and  although  the  argument  has  ex- 
tended over  a wide  territory,  I feel  compelled 
to  restrict  my  examination  of  the  case  to  the 
facts  as  admitted  by  the  pleadings,  the  an- 
swer being  taken  as  true. 

It  will  be  noticed  that  the  answer,  while 
in  terms  denying  all  discrimination  against 
petitioners,  goes  fully  into  a statement  of 
the  previous  and  present  relations,  depend- 
ency, connections  and  joint  business  of  the 
Texas  & Pacific  Railway,  with  the  Missouri 
Pacific  Railway  system,  and  makes  part  of 
the  answer  the  existing  traffic  contract  with 
the  Missouri  Pacific  Railway  Company,  and 
its  leased  and  operated  lines,  entered  into 
after  the  petition  was  filed,  but  before  it 
was  served  upon  the  receivers.  That  con- 
tract covers  division  of  rates,  division  of 
traffic  and  earnings  and  joint  track  operation 
and  expenses,  and  amounts  to  what  is  known 
in  railway  parlance  as  a general  pooling  and 
traffic  arrangement.  Section  3 of  article  2, 
division  of  traffic  and  earnings  of  said  con- 
tract, provides  as  follows : 

“In  consideration  of  the  above  divisions 
and  the  further  agreement  mutually  made 
between  the  respective  companies  to  work  as 
heretofore,  in  so  far  as  they  legally  can,  to 
the  end  of  sending  all  the  traffic  they  con- 
trol over  the  lines  of  the  system  of  the  other, 
to  or  from  points  reached  by  the  respective 
systems,  in  preference  to  the  roads  of  other 
companies  not  parties  to  this  agreement,  and 
a further  agreement  on  the  part  of  each  that 
they  will  not  give  other  connecting  lines 
equal  rates  and  facilities  as  herein  contained 
for  each,  without  such  connecting  lines  shall 
pay  an  equal  consideration  therefor,  and  a 
further  agreement  that  the  business  between 
local  stations  on  the  lines  of  the  parties  here- 
to shall  be  routed  in  the  same  general  manner 
as  prior  to  the  receivership  of  the  Texas  & 
Pacific  Railway,  except  as  hereafter  changed 
by  mutual  agreement,  or  by  the  construction 
or  control  of  either  party  hereto  of  new  roads 
forming  shorter  routes,  the  parties  hereto 
agree  to  divide  as  hereinafter  provided,”  etc. 

It  is  contended  by  the  petitioners  that  this 
contract  of  itself,  but  particularly  in  the 
light  of  the  above  quoted  provision,  shows  a 
preference  in  rates,  business  and  facilities  to 
do  business  on  the  part  of  the  receivers  of  the 
Texas  & Pacific  in  favor  of  the  Missouri  Pa- 
cific system  and  against  all  other  connecting 
lines.  This  contention  seems  to  be  well 
founded.  A preference  in  rates  and  business 
in  favor  of  one  connecting  line  is  a discrim- 
ination against  other  connecting  lines. 

This  contention  is  sought  to  be  met  with 
the  propositions  that  the  contract  is  not  un- 
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lawful — that  it  operates  to  the  benefit  of  the 
trust  property  ; that  the  present  traffic  ar- 
rangement with  petitioner’s  lines  is  a fair 
one,  and  acceptable  to  the  traffic  agents  of 
said  lines,  and  thereunder  the  charges  are  less 
than  justified  by  the  letter  of  the  law  beina: 
less  than  local  charges  on  the  Texas  & Pacific 
lines,  and  that  respondents  are  ready  and, 
willing  to  make  the  same  arrangement  with 
petitioner’s  lines,  provided  the  latter  will 
furnish  them  the  same  amount  of  business 
under  the  same  conditions  and  advantages  of 
interchange. 

That  the  contract  is  not  unlawful  does  not 
so  plainly  appear.  As  a general  proposition 
where  a railroad  company  is  not  restricted  or 
inhibited  by  its  charter  or  the  law  of  the 
land,  it  may  be  conceded  that  it  is  not  un- 
lawful for  it  to  make  an  arrangement  for 
special  purposes,  on  a sufficient~considera- 
tion,  and  for  the  legitimate  increase  of  its 
business  {Nicholson  v.  Great  Western  It.  Co. 
4 C.  B.  N.  S.  366)  or  that  carrier  may  pro- 
rate through  freight  with  one,  and  not  with 
another  {Eclipse  Tow  Boat  Co.  v.  Pontchar- 
train  R.  Co.  24  La.  Ann.  1)  or  that  so  far 
as  the  common  law  is  concerned  the  question 
is  whether  the  rate  to  the  complaining  party 
is  reasonable.  Johnson  v.  Pensacola  & P.  R. 
Co.  16  Fla.  664,  26  Am.  Rep.  731  ; Fitchburg 
R.  Co.  v.  Gage , 12  Gray,  393.  Although 
the  authority  of  all  these  caSes  is  shaken  by 
the  case  of  Scofield  v.  Lake  Shore  & M.  S.  R. 
Co.  43  Ohio  St.  571,  54  Am.  Rep.  846,  and 
the  authorities  there  cited. 

The  fact  is  that  the  Texas  & Pacific  Rail- 
way Company  is  hampered  by  its  charter,  as 
well  as  by  the  laws  of  Texas,  in  regard  to  dis- 
crimination for  or  against  connecting  lines. 
Section  15  of  the  original  charter  to  the  Texas 
Pacific  Railroad  Company  (16  Stat.  at  L.  578) 
is  as  follows : 

“ That  all  railroads  constructed  or  that  may 
be  hereafter  constructed,  to  intersect  said 
Texas  & Pacific  Railroad  shall  have  a right 
to  connect  with  that  line  ; that  no  discrim- 
ination as  regards  charges  for  freight  or  pas- 
sengers or  in  any  other  matter  shall  be  made- 
by  said  Texas  Pacific  Railroad  Company 
against  any  of  the  said  connecting  roads,  but 
that  the  same  charges  per  mile  as  to  passen- 
gers and  per  ton  per  mile  as  to  freight,  pass- 
ing from  said  Texas  Pacific  Railroad  over 
any  of  said  connecting  roads,  or  passing  from 
any  of  said  connecting  roads  over  any  part 
of  said  Texas  Pacific  Railroad  shall  be  made 
by  said  company  as  they  make  for  freight  aud 
passengers  over  their  own  road  ; provided, 
also,  that  said  connecting  roads  shall  recip- 
rocate said  right  of  connection  and  equality 
of  charges  with  said  Texas  Pacific  Railroad  ; 
and  provided,  further,  that  the  rates  charged 
for  carrying  passengers  and  freight  per  mile 
shall  not  exceed  the  prices  that  may  be  fixed 
by  Congress  for  carrying  passengers  and 
freight  on  the  Union  Pacific  and  Central  Pa- 
cific railroads.” 

By  Act  of  Congress  approved  May  2,  1872 
(17  Stat.  at  L.  59)  among  other  provisions, 
the  name,  style  and  title  of  the  Texas  Pacific 
Railroad  Company  was  changed  to  that  of  the 
Texas  & Pacific  Railway  Company,  and  this 
provision  was  made,  to  wit: 
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“That  all  roads  terminating  at  Shreveport 
shall  have  the  right  to  make  the  same  run- 
ning connections,  and  shall  be  entitled  to  the 
same  privileges  for  the  transaction  of  busi- 
ness in  connection  with  the  Texas  & Pacific 
Railway  as  are  granted  to  roads  intersecting 
therewith. 

Congress  by  the  Act  of  1871  granted  some 
15,000,000  acres  of  the  public  land  to  aid  in 
the  construction  of  the  Texas  Pacific  Rail- 
road. On  the  second  of  May,  1873,  the  leg- 
islature of  the  state  of  Texas  passed  “ An  act 
to  adjust  and  define  the  rights  of  the  Texas 
& Pacific  Railroad  Company  within  the  state 
of  Texas,”  etc.  Under  this  act,  the  line  of 
the  road  was  distinctly  defined,  and  certain 
grants  and  donations  of  land  (nearly  5,000,- 
000  acres)  were  made  by  the  state  to  aid  in 
its  construction ; these  grants  and  donations 
being  made  subject  to  the  conditions  named 
in  the  last  paragraph  of  section  9 of  said  act. 
to  wit : “that  said  Texas  & Pacific  Railway 
Company  shall  be  subject  to  such  general 
laws  as  may  be  enacted  by  the  legislature  ap 
plicable  to  other  railroads  constructed  with- 
in the  state.  ” And  in  section  10,  to  wit : 
that  “all  railroads  in  this  state  constructed 
or  that  may  be  hereafter  constructed,  to  in- 
tersect said  Texas  Pacific  road,  shall  have  a 
right  to  connect  with  that  line ; that  no  dis- 
crimination in  regard  to  charges  for  freight 
or  passengers,  or  in  any  other  matter  shall 
be  made  by  said  Texas  Pacific  Railroad 
Company  against  any  of  the  said  connecting 
roads  but  that  the  charges  per  mile  as  to  pas- 
sengers and  freight  passing  from  the  said 
Texas  Pacific  Railway  over  any  of  the  said 
connecting  roads,  or  passing  from  any  of  the 
said  connecting  roads  over  any  part  of  the 
Texas  Pacific  Railroad  shall  be  governed  and 
controlled  by  the  laws  of  this  state  now  or 
hereafter  to  be  enacted.  . . . And  said 

railroad  company  shall  not  have  the  right  or 
power  to  consolidate  with,  or  sell  or  rent  or 
lease  the  same  to,  any  other  railroad  in  this 
state,  or  to  purchase  or  lease,  nor  enter  into 
any  combination  in  the  nature  of  a partner- 
ship with,  any  railroad  in  this  state  running 
parallel  with  the  said  Texas  & Pacific  Rail- 
road, or  in  the  same  general  direction,  that 
would  in  any  way  or  manner  give  the  said 
company  the  power  or  right  to  control  the 
rates  of  freight  and  passage  on  said  railroad 
so  purchased  or  leased,  and  should  the  pro- 
visions of  this  section  be  violated  by  said 
company,  it  shall  work  a forfeiture  of  the 
rights  and  privileges  herein  granted.”  (Sec- 
tion 11  of  the  act  requires  that  “the  board  of 
directors  shall  within  fifteen  days  from  the 
date  of  approval  of  this  act  (May  2,  1873) 
signify  to  the  governor,  by  telegraph  or  other- 
wise, the  acceptance  or  rejection  of  the  terms 
and  conditions  of  this  act ; and  within  thirty 
days  from  the  date  of  approval  of  this  act, 
shall  file  a formal  acceptance  or  rejection  of 
the  same  with  the  secretary  of  state  of  the 
state  of  Texas.  ” It  appears  that  such  formal 
acceptance  was  duly  filed.  The  constitution 
of  the  state  of  Texas,  article  10,  reads  as  fol 
lows : 

“Sec.  1.  Any  railroad  corporation  or  asso- 
ciation organized  under  the  law  for  the  pur- 
pose shall  have  the  right  to  construct  and 
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operate  a railroad  between  any  points  within 
this  state  and  to  connect  at  the  state  line  with 
railroads  of  other  states.  Every  railroad  com- 
pany shall  have  the  right  with  its  road  to 
intersect,  connect  with,  or  cross  any  other 
railroad,  and  shall  receive  and  transport  each 
other’s  passengers,  tonnage,  and  cars,  loaded 
or  empty,  without  delay  or  discrimination, 
under  such  regulations  as  shall  be  prescribed 
by  law. 

“Sec.  2.  Railroads  heretofore  constructed 
or  that  may  hereafter  be  constructed,  in  this 
state,  are  hereby  declared  public  highways, 
and  railroad  companies  common  carriers 
The  legislature  shall  pass  laws  to  correct 
abuses,  and  prevent  unjust  discrimination 
and  extortion  in  the  rates  of  freight  and  pas- 
senger tariffs  on  the  different  railroads  in  this 
state.  ” 

“Sec.  5.  No  railroad  or  other  corporation, 
or  the  lessees,  purchasers  or  managers  of  any 
railroad  corporation,  shall  consolidate  the 
stock,  property  or  franchises  of,  or  in  any 
way  control,  any  railroad  corporation  owning 
or  having  under  its  control,  a parallel  or 
competing  line  ; nor  shall  any  officer  of  such 
railroad'  corporation  act  as  an  officer  of  any 
other  railroad  corporation  owning  or  having 
the  control  of  a parallel  or  competing  line.” 

It  is  contended  in  this  case  that  the  laws 
of  Texas  can  have  no  force,  because  the  con- 
nection between  petitioner’s  lines  and  re- 
spondent’s lines  is  not  in  Texas  but  in  Lou- 
isiana ; but  this  view  loses  sight  of  the  fact 
that  the  contract  under  consideration  is  made 
with  railway  lines  in  Texas  with  reference 
entirely  to  business  interchanged  in  Texas. 
It  would  seem,  too,  that  under  the  circum- 
stances the  regulations  of  the  laws  of  Texas 
with  regard  to  the  matters  here  involved, 
should  be  binding  on  the  Texas  & Pacific 
Railway  Company  in  morals,  if  not  in  law. 
Of  course  the  provisions  of  the  charter  and 
the  supplemental  charter  are  binding  on  the 
company,  and  on  the  respondents  who  are 
operating  the  railway  lines  under  the  fran- 
chises and  rights  granted  the  company. 

Under  these  provisions  of  section  15  of  the 
charter,  and  of  the  laws  of  Texas,  accepted 
by  the  Texas  & Pacific  Railway  Company 
for  a consideration,  it  is  by  no  means  clear 
that  the  discrimination  stipulated  in  the  con- 
tract or  agreement  with  the  Missouri  Pacific 
system  is  lawful.  Both  the  charter  and  Texas 
grant  provide  that,  “no  discrimination,  as 
regards  charges  for  freight  or  passengers,  or 
in  any  other  matter,  shall  be  made  bjr  said 
Texas  & Pacific  Railway  Company  against 
any  of  the  connecting  or  intersecting  roads. 
In  the  Texas  grant  as  well  as  in  the  Texas 
law  is  the  further  provision  that  said  rail- 
way company  shall  not  enter  into  any  com- 
bination in  the  nature  of  a partnership  with 
any  railroad  in  the  state  running  parallel 
with  the  said  Texas  & Pacific,  or  in  the  same 
general  direction  that  would  in  any  way  or 
manner  give  the  said  company  the  power  to 
control  the  rates  of  freight  and  passage  on 
said  railroad.”  That  the  contract  gives  the 
Missouri  Pacific  lines  advantages  not  granted 
to  other  connecting  and  intersecting  lines  is 
apparent  from  the  extract  given.  That  the 
Missouri  Pacific  lines  are  to  a considerable 
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•extent  in  competition  with  the  Texas  & Pa- 
cific lines  appears  from  the  reasons  given  by 
respondents  for  entering  into  the  contract. 
That  the  Missouri  Pacific  system  has  more 
than  200  miles  of  railway  in  Texas  parallel 
to  the  lines  of  the  Texas  & Pacific  lines  ap- 
pears by  the  record. 

If  the  contract  with  the  Missouri  Pacific 
system  be  unlawful,  as  not  in  consonance 
with  the  acts  of  Congress  and  the  laws  of 
Texas,  then  the  consideration  that  it  operates 
to  the  benefit  of  the  trust  property  can  have  no 
weight.  Neither  is  it  material  that  the  pres- 
ent arrangements  with  petitioners’  lines  are 
fair  and  satisfactory  to  petitioner’s  agents. 

The  proposition  that  the  respondents  are 
ready  and  willing  to  make  the  same  arrange- 
ments with  petitioner’s  lines,  provided  the 
latter  will  tender  them  the  same  amount  of 
business  under  the  same  conditions  is  plausi- 
ble only  to  the  eye.  The  general  tone  of  the 
answers  of  respondents  seems  to  justify  a 
discrimination  in  favor  of  connecting  lines 
on  the  basis  of  the  amount  of  business  fur- 
nished, as  for  instance  within  a given  period 
the  Missouri  Pacific  system  furnished  the 
Texas  & Pacific  over  615,000,000  pounds  of 
freight,  while  during  the  same  period  the 
petitioner’s  lines  only  furnished  about  18,- 
■000,000  pounds. 

Generally  I consider  that  the  case  of  Sco- 
field v.  Lake  Shore  & M.  S.  B.  Co.  43  Ohio 
St.  571,  54  Am.  Rep.  846,  is  the  best  exposi- 
tion and  furnishes  the  true  rule  on  this  sub- 
ject ; but  for  the  Texas  & Pacific  Railway 
the  matter  is  settled  by  its  charter,  section 
15,  supra , “but  that  the  same  charges  per 
mile  as  to  passengers  and  per  ton  per  mile  as 
to  freight  . . . shall  be  made  by  said  com- 

pany as  they  make  for  freight  and  passengers 
over  their  own  road.  ” And  in  this  connec- 
tion, it  may  be  proper  to  say  that  a proper 
construction  of  said  section  15  does  not  per- 
mit that  connecting  roads  should  be  charged 
less  or  more  per  ton  per  mile  as  to  freight  or 
less  or  more  per  mile  as  to  passengers  than 
the  rates  charged  on  or  over  the  Texas  & 
Pacific  lines,  but  the  same.  In  other  words, 
section  15  is  in  the  interest  of  and  for  the 
protection  of  shippers  local  to  the  Texas  & 
Pacific  Railway,  as  well  as  in  the  interest 
of  and  for  the  protection  of  connecting  lines. 
If  respondents  are,  as  they  seem  to  say,  charg- 
ing the  petitioner’s  lines  less  per  ton  per 
mile  than  the  charges  made  on  respondent’s 
lines  to  other  shippers  under  the  same  con- 
ditions as  to  distance  and  shipping  points 
then  respondents  are  discriminating  (and 
probably  against  shippers  who  are  forced  to 
use  their  lines)  which  ought  not  to  be  per- 
mitted under  any  circumstances,  and  partic- 
ularly on  a railroad  to  the  construction  of 
which  the  general  government  and  the  state 
of  Texas  contributed  so  large  a portion  of 
the  public  lands. 

For  the  relief  of  petitioners  an  order  will 
be  entered  directing  the  receivers  to  give 
them  the  same  rates  and  the  same  privileges 
for  doing  business  in  all  respects  as  are  given 
to  other  connecting  or  intersecting  lines,  sub- 
stantially as  prayed  for  in  their  petition. 

In  one  of  the  exhibits  attached  to  the  pe- 
tition I notice  the  statement  made  by  the 
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general  freight  agent  of  the  respondents  “that 
the  question  of  through  rates  into  Texas  is 
not  absolutely  controlled  by  the  Missouri 
Pacific  Railway,  or  the  Texas  & Pacific  Rail- 
way, but  by  the  Texas  Traffic  Association, 
of  which  the  Texas  and  St.  Louis,  the  H.  & 
T.  C.  the  Southern  Pacific,  and  the  G.  C.  & 
S.  F.  railways  are  also  members”  and  again 
the  “basis  fixed  by  the  Texas  Traffic  Associ- 
ation for  the  division  of  rates  from  Louis- 
ville and  Cincinnati  to  common  points  in 
Texas  like  Dallas  and  Fort  Worth,  via 
New  Orleans  and  all  lines  is  as  follows:” 
Whether  these  statements  imply  any  power 
in  the  Texas  Traffic  Association  to  make 
discriminating  rates  for  or  against  the  Texas 
& Pacific  Railway,  or  against  any  railway 
connecting  or  intersecting  with  the  Texas  & 
Pacific  Railway,  as  to  shipments  via  the 
Texas  & Pacific,  does  not  appear.  If  any 
such  power  is  vested  in  the  Texas  Traffic 
Association,  then  the  connection  of  the  re- 
ceivers of  the  Texas  & Pacific  Railway  Com- 
pany with  that  association  is  as  obnoxious  as 
the  hereinbefore  referred  to  contract  with  the 
Missouri  Pacific  Railway  system.  As  these 
matters  have  been  brought  to  the  attention  of 
the  court,  and  considering  that  the  receivers 
are  operating  the  lines  of  the  Texas  & Pacific 
Railway  under  the  orders  and  protection  of 
the  court  to  the  end  that  the  duties  and  obli- 
gations devolving  upon  the  Texas  & Pacific 
Railway  Company  as  a public  carrier  under 
its  charter  may  be  performed,  and  that  the 
public  may  not  suffer  detriment  by  the  non- 
user of  its  franchises,  as  well  as  to  preserve 
the  property  of  the  company  for  its  creditors, 
and  considering  that  it  is  the  duty  of  the  re- 
ceivers to  adhere  to  and  comply  with  the 
charters,  and  grants  to  the  company  by  which 
their  franchises  and  privileges  were  obtained, 
and  considering  further  that  the  aforesaid 
contract  between  the  said  receivers,  and  the 
Missouri  Pacific  Railway  Company  is  in  vi- 
olation of  the  lawrs  of  Texas,  and  not  author- 
ized by  the  charter  of  the  Texas  & Pacific 
Railway  Company,  and  that  the  Texas  Traf- 
fic Association  may  be  likewise  obnoxious, 

. . . an  order  of  the  court’s  own  motion 

will  be  entered  in  this  cause,  directing  the 
receivers  to  abrogate  and  annul  the  said  con- 
tract with  the  Missouri  Pacific  Railway  sys- 
tem so  far  as  it  contemplates  discrimination 
against  intersecting  or  connecting  lines  and 
so  far  as  it  constitutes  or  stipulates  any 
combination  in  the  nature  of  a partnership 
with  the  Missouri  Pacific  Railway  system  in 
Texas ; and  advising  the  said  receivers  to 
withdraw  from  all  connection  with  the  Texas 
Traffic  Association,  unless  they  are  able  to 
report  that  under  the  rules  of  said  associa- 
tion, they  are  not  required  to  discriminate  in 
any  manner  for  or  against  any  connecting  or 
intersecting  line  of  railway,  or  for  or  against 
any  shipper  or  the  public. 

This  opinion  and  the  orders  herein  di- 
rected, are  not  to  be  construed  as  any  reflec- 
tions upon  the  receivers.  They  received  the 
property  of  the  Texas  & Pacific  Railway 
Company,  which  is  a railway  system  by  it- 
self, in  a dilapidated  condition/with  all  the 
complications  and  entanglements  rising  from 
the  fact  that  for  years  it  formed  an  integral 
28 
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part  of  the  Missouri  Pacific  Railway  system, 
and  their  management  so  far  has  been  so  wise 
and  judicious  that  they  retain  the  full  con- 


fidence of  the  court,  and  merit  the  warmest 
approval  from  all  financially  interested  in 
the  prosperity  of  the  railway. 


UNITED  STATES  CIRCUIT  COURT,  EASTERN  DISTRICT  OF  LOUISIANA. 


MISSOURI  PAC.  R.  CO.  ©.  TEXAS  & P.  R.  CO.  (No.  2). 
RE  DAYIS. 

(See  S.  C.  31  Fed.  Rep.  864.) 


A shipper  is  not  bound  by  his  order  for  a specified  I of  an  acceptance  of  the  order  so  as  to  bind  both 
number  of  cars  on  a specified  day  in  the  absence  I parties. 


Bedded  May  28,  1887. 


REPORT  of  Master  on  petition  of  I.  T.  Davis  for  damages. 


Messrs.  Sexton  & Smith  and  L.  H.  Kennard,  Jr.,  for  petitioner. 
Mr.  W.  W.  Howe,  for  receivers. 


Pardee,  J. , delivered  the  opinion  of  the 
court: 

This  matter  has  been  heard  on  exceptions  to 
the  master’s  report  recommending  a dismissal 
of  the  claim.  The  master’s  report  fairly  and 
fully  sets  forth  the  facts  as  shown  by  the  evi- 
dence, and  his  legal  conclusions  on  the  facts 
are  supported  at  every  step  by  the  authority  of 
adjudged  cases.  As  the  case  seems  to  me,  the 
claimant  has  failed  to  establish  the  basis  of  his 
claim  for  damages,  to  wit,  a contract  with  the 
receivers  to  furnish  him  a specified  number  of 
cattle  cars  on  a specified  day.  It  may  be 
taken  as  granted  that  the  receiver’s  station 
agent  had  authority,  from  the  general  scope 
of  his  agency,  to  bind  the  receivers  in  a con- 
tract to  furnish  cars,  but  it  does  not  appear 
that  he  made  any  contract  to  that  effect.  A 
shipper’s  order  calling  for  a specific  number 
of  cars  for  a specified  day  will  not,  unaccepted 
by  the  carriers,  constitute  a contract  binding 


on  either.  A contract  of  the  kind  referred  to- 
will  bind  the  carrier  to  furnish  the  cars,  and 
the  shipper  to  furnish  the  goods  to  load  the 
cars. 

Under  the  evidence  it  is  apparent  that  the 
claimant  did  not  intend  to  bind  himself  to 
furnish  any  certain  number  of  cattle  for  ship- 
ment. In  fact,  he  did  not  know,  at  the  time 
of  the  alleged  first  contract,  how  many  cattle 
he  would  have  to  ship,  or  when  he  would  be 
ready  to  ship  them;  and,  when  he  sent  his  or- 
der for  cars,  he  ordered  75,  when  he  had  cattle 
for  only  43;  and  at  the  time  of  the  second  al- 
leged contract  he  again  makes  application  for 
75  cars  for  himself  and  Beal,  but  fixes  no  par- 
ticular day  for  shipment  and  when  he  brings 
the  cattle  in  has  enough  only  for  about  40  cars. 

It  is  therefore  ordered  tbat  the  exceptions  to 
the  master’s  report  be  overruled;  that  the  said 
report  be  in  all  respects  confirmed;  and  that 
the  said  intervention  be  dismissed. 


MISSOURI  PAC.  R.  CO.  ®.  TEXAS  & P.  R.  CO. 
[No.  3.] 

(See  S.  C.  46  Fed,  Rep.  862.) 


1.  Advice  and  instructions  to  receivers  on  appli- 
cation to  the  court,  where  ex  parte  are  probably 
binding  only  upon  the  receivers;  but  where  there 
are  parties  in  interest,  and  they  have  their  day  in 
court,  the  advice  may  be  decisive. 


2.  Competition  may  constitute  a circumstance  or 
condition  of  dissimilarity  which  will  prevent  the 
operation  of  the  long  and  short  haul  clause  of 
the  Interstate  Commerce  Act,  § 4. 
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Bedded  June  21,  1887. 
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PETITION  of  Receivers  for  advice  in  relation  to  the  construction  of  the  4th  section  of  the 
Interstate  Commerce  Act. 

Mr.  W.  W.  Howe  for  receivers.  


Pardee,  J. , delivered  the  opinion  of  the 
court: 

The  petition  of  the  receivers  of  May  23,  the 
evidence  and  report  of  the  special  master,  and 
the  arguments  have  been  carefully  considered. 
The  nature  of  the  matters  presented  precludes 
any  thing  beyond  ex  parte  consideration.  The 
receivers  of  the  Texas  & Pacific  Railway,  oper- 
ating its  lines  of  railway  under  the  general  di- 
rection of  the  court,  can  have  general  advice 
and  instructions,  and,  in  particular  cases,  par- 
ticular advice  and  instructions  on  application 
to  the  court.  The  value  of  such  advice  de- 
pends: If  there  are  parties  in  interest,  and  they 
have  their  day  in  court,  the  advice  may  be  de- 
cisive. But,  if  the  matter  is  ex  parte,  the  value 
of  the  advice  depends  largely  upon  the  infor- 
mation and  ability  of  the  judge,  and  is  prob- 
ably binding  only  on  the  receivers,  for  the 
judge  may  change  his  mind  on  hearing  full 
argument. 

Under  section  4 of  the  Interstate  Commerce 
Law,  relating  to  the  charges  for  the  long  and 
short  haul,  it  seems  that  where  the  circum- 
stances and  conditions  are  dissimilar  there  is 
no  prohibition;  where  the  circumstances  and 
conditions  are  similar  the  prohibition  attaches; 
and  that  where  it  is  difficult  to  point  out 
clearly  the  circumstance  or  condition  which 
produces  dissimilarity,  the  doubt  should  go  in 
favor  of  the  object  of  the  law,  and  the  circum- 
stances and  conditions  should  be  taken  as  sub- 
stantially similar.  Where  the  circumstances 
and  conditions  are  similar,  or  substantially 
similar,  and  the  result  to  the  carrier  is  injuri- 
ous, relief  can  be  had  only  through  the  Com- 
mission. 

The  bulk  of  the  petition  presented,  of  the 
evidence,  and  of  the  master’s  report,  is  an  ar- 
gument against  the  Interstate  Commerce  Act, 
and  a rather  vivid  showing  of  the  disastrous 
effects  of  an  enforcement  of  the  Act  with  the 
popular  construction  given  to  the  long  and 
short  haul  clause,  so  far  as  the  lines  of  the 
Texas  & Pacific  Railway  are  concerned;  and 
if  any  specific  question  is  presented  for  the 
answer  of  the  court,  it  is  whether  competition 


between  carriers  is  a circumstance  or  condition 
of  the  carriage  in  the  sense  in  which  these 
words  are  used  in  the  4th  section  of  said  law. 

The  effect  of  the  enforcement  of  the  law 
upon  the  particular  property  in  the  hands  of 
the  receivers  need  not  be  considered,  when  the 
whole  question  is  oue  of  how  to  comply  with 
the  law.  That  competition,  the  life  of  trade, 
cuts  an  important  figure  in  the  conditions  and 
circumstances  attendant  upon  transportation 
of  property  and  passengers,  cannot  well  be 
overlooked  nor  denied.  Nor  can  it  well  be 
denied  that,  as  between  the  short  and  long  haul 
competition  may  exist  to  that  extent  that  what 
would  otherwise  be  similar  circumstances  and 
conditions  will  be  dissimilar  circumstances 
and  conditions.  Whether  in  any  particular 
case  there  is  that  competition  on  the  long  haul 
that  will  justify  a lower  charge  for  the  long 
haul  than  as  charged  for  the  short  haul,  under 
otherwise  similar  circumstances  and  condi- 
tions, must  be  determined  on  the  facts  of  the 
particular  case;  keeping  in  mind  that,  where 
the  matter  is  Dot  clear,  the  object  and  the  policy 
of  the  law  should  prevail. 

As  to  the  competition  and  its  effects,  and 
generally  as  to  the  questions  under  the  said  In- 
terstate Commerce  Act,  the  receivers  are  re- 
ferred to  the  late  decision  of  the  Commission 
upon  the  petition  of  the  Louisville  & Nashville 
and  other  railroads,  rendered  June  16,  instant. 
This  decision  is  elaborate  and  well  considered, 
and  answers  all  the  points  made  by  receivers’ 
petition  herein  specifically  as  their  general  nat- 
ure will  permit. 

The  lights  furnished  by  the  Commission, 
with  a disposition  to  enforce  the  law  (giving 
the  same  an  enlightened  and  liberal  construc- 
tion, to  the  end  that  the  mischiefs  at  which  the 
law  is  aimed  may  be  prevented  without  unnec- 
essary injury  to  any  species  of  property)  ought 
to  be  sufficient  to  guide  any  railroad  traffic 
manager  and  to  enable  him  to  protect  himself 
and  his  company  against  any  serious  com- 
plaint of  unjust  discrimination  or  unlawful 
conduct. 


UNITED  STATES  CIRCUIT  COURT,  DISTRICT  OF  NEBRASKA. 


LOWRY  «.  CHICAGO,  B.  & Q.  R,  Co. 
(See  S.  C.  46  Fed.  Rep.  83. 


1.  The  fact  that  a plaintiff  rests  his  case  on  a com- 
mon law  liability  will  not  deprive  defendant  of 
the  right  to  remove  it,  if  he  bases  hi3  defense  on 
an  Act  of  Congress. 

2.  A suit  to  recover  damages  for  acts  which  con- 
stitute a violation  of  the  Interstate  Commerce 
Act,  the  construction  of  which  is  in  dispute  be- 


tween the  parties,  presents  a Federal  question  for 
which  it  may  be  removed  to  a Federal  court. 

3.  On  a motion  to  remand,  the  court  will  not  an- 
ticipate the  trial  of  the  case,  by  deciding  a Fed- 
eral question  for  which  the  right  of  removal  is 
claimed. 


4 Inter  S. 


Decided  May  6,  1891. 
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jy^OTION  to  remand  on  action  removed  from  a state  court. 


Messrs.  John  l.  Webster,  G.  M.  Lambertson , and  John  P.  Maule,  for  plaintiff. 
Messrs.  Marquette,  Deweese  & Hall,  for  defendant. 


Caldwell,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a suit  at  law,  brought  by  the  plain- 
tiff against  the  defendant  as  an  interstate  com- 
mon carrier  by  rail,  upon  three  separate  causes 
of  action.'  The  following  is  a brief  summary 
of  the  facts  constituting  the  causes  of  action: 
(1)  That  the  defendant  unjustly  discriminated 
against  the  plaintiff  in  respect  to  rates  and 
charges  on  shipments  of  grain  from  points  in 
Nebraska  to  points  in  other  states,  by  giving 
other  shippers,  who  made  like  shipments  under 
similar  circumstances  and  conditions,  and  from 
and  to  the  same  places  and  at  the  same  time 
lower  rates  and  better  advantages,  in  respect  to 
the  number  of  cars,  weight,  and  promptness  in 
dispatch  of  shipment,  than  were  given  to  the 
plaintiff.  (2)  That  from  1884  to  1889  the 
plaintiff  shipped  over  the  defendant’s  road 
from  Staplehurst  and  other  points  in  Nebraska, 
to  Chicago  and  other  cities  in  the  United 
States,  large  quantities  of  wheat  and  other 
grains,  for  the  carriage  of  which  the  defendant 
“unlawfully  demanded,  charged,  received, 
and  exacted  from  the  plaintiff  a rate  that  was 
unjust,  extortionate  and  unreasonable.”  (3) 
That  through  the  fault  and  negligence  of  the 
defendant,  and  its  connecting  lines,  agents, 
and  employes,  all  the  grain  shipped  by  the 
plaintiff  was  not  delivered  to  the  consignees. 
The  aggregate  amount  of  damages  claimed  by 
the  plaintiff  is  $145,000.  The  suit  was  brought 
in  the  state  court,  where  the  defendant  ap- 
peared, and  in  apt  time  filed  an  answer  to  the 
first  cause  of  action,  and  a petition  to  remove 
the  suit  into  this  court,  upon  the  ground  that 
it  arises  under  the  Act  of  Congress  commonly 
known  as  the  “Interstate  Commerce  Act.” 
The  suit  is  not,  in  express  terms,  based  on  that 
Act,  but  the  statement  of  the  cause  of  action 
follows  very  closely  the  language  of  the  Act, 
and  the  complaint  was  undoubtedly  framed  to 
bring  the  case  within  its  provisions.  The  first 
section  of  the  Act  of  March  3, 1887,  declares: 

“That  the  circuit  courts  of  the  United  States 
shall  have  original  cognizance,  concurrent  with 
the  courts  of  the  several  states,  of  all  suits  of 
a civil  nature,  at  common  law  or  in  equity, 
where  the  matter  in  dispute  exceeds,  exclusive 
of  interest  and  costs,  the  sum  or  value  of  tw7o 
thousand  dollars,  and  arising  under  the  Con- 
stitution or  laws  of  the  United  States.” 

And  section  2 of  the  Act  provides: 

“That  any  suit  of  a civil  nature,  at  law  or 
in  equity,  arising  under  the  Constitution  or 
laws  of  the  United  States,  or  treaties  made,  or 
which  shall  be  made,  under  their  authority, 
of  which  the  circuit  courts  of  the  United 
States  are  given  original  jurisdiction  by  the 
preceding  section,  . . . may  be  removed  by 
the  defendant  to  the  circuit  court  of  the  United 
States.” 

It  will  be  observed  that  the  first  section  gives 
the  circuit  courts  original  jurisdiction  of  all 
4 Inter  S. 


suits  arising  under  the  Constitution  or  laws  of 
the  United  States,  and  by  the  provisions  of  the 
second  section  any  suit  of  which  the  circuit 
court  is  given  original  jurisdiction  by  the  first 
section  may  be  removed  by  the  defendant  to 
the  circuit  court.  If,  then,  this  is  a suit  aris- 
ing under  a law  of  the  United  States,  it  is  re- 
movable. That  it  is  such  a suit  cannot  be 
controverted.  The  Interstate  Commerce  Act 
declares  all  charges  for  transportation  of  pas- 
sengers or  property  “shall  be  reasonable  and 
just,  and  every  unjust  and  unreasonable  charge 
for  such  service  is  prohibited  and  declared  to 
be  unlawful.”  Unjust  discrimination  is  “pro- 
hibited and  declared  to  be  unlawful;”  and  the 
giving  of  “any  undue  or  unreasonable  prefer- 
ence or  advantage”  to  one  shipper  or  locality 
over  another  is  prohibited.  The  8th  section  of 
the  Act  declares: 

‘ ‘That  in  case  any  common  carrier,  subject 
to  the  provisions  of  this  Act,  shall  do,  cause  to 
be  done,  or  permit  to  be  done,  any  act,  mat- 
ter, or  thing  in  this  Act  prohibited  or  declared 
to  be  unlawful,  or  shall  omit  to  do  any  act, 
matter,  or  thing  in  this  Act  required  to  be 
done,  such  common  carrier  shall  be  liable  to 
the  person  or  persons  injured  thereby  for  the 
full  amount  of  damages  sustained  in  conse- 
quence of  any  such  violation  of  the  provisions 
of  this  Act,  together  with  a reasonable  counsel 
or  attorney’s  fee,  to  be  fixed  by  the  court  in 
every  case  of  recovery,  which  attorney’s  fee 
shall  be  taxed  and  collected  as  part  of  the  costs 
in  the  case.” 

The  9th  section  of  the  Act  provides: 

“That  any  person  or  persons  claiming  to  be 
damaged  by  any  common  carrier,  subject  to 
the  provisions  of  this  Act,  may  either  make 
complaint  to  the  Commission  as  hereafter  pro- 
vided for  or  may  bring  suit  in  his  or  their  own 
behalf  for  the  recovery  of  the  damages  for 
which  such  common  carrier  may  be  liable 
under  the  provisions  of  this  Act,  in  any  district 
or  circuit  court  of  the  United  States  of  com- 
petent jurisdiction.” 

This  suit  is  brought  to  recover  from  the  de- 
fendant damages  for  acts  which  constitute  a 
violation  of  the  provisions  of  the  Interstate 
Commerce  Act.  The  suit,  therefore,  arises 
under  that  Act,  and  might  have  been  originally 
brought  in  the  circuit  court.  This  makes  it  a 
removable  cause. 

Notwithstanding  the  suit  arises  under  a law 
of  the  United  States  it  would  not  be  removable 
if  the  parties  were  at  one  as  to  the  application 
and  construction  of  that  Act,  and  the  only 
controversy  was  over  questions  of  fact  or  of 
general  law.  But  the  parties  in  the  case  are 
not  agreed  on  the  proper  construction  of  the 
Act.  For  the  purpose  of  the  transfer  of  a 
cause,  the  petition  for  removal  performs  the 
office  of  pleading.  The  petition  in  this  case 
complies  with  the  rule,  and  sets  out  with 
unusual  fullness  and  particularity  the  facts  and 
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the  provisions  of  the  Interstate  Commerce  Act 
which  are  relied  upon  as  constituting  a defense. 
The  petition  for  removal,  among  other  things, 
alleges  that  the  defendant  printed  and  posted 
up,  for  public  inspection,  schedules,  showing 
the  rates  and  fares  and  charges  for  the  trans- 
portation of  passengers  and  property,  which 
it  had  established,  as  required  by  the  sixth  sec- 
tion of  the  Act,  and  that  the  rates  so  established 
were  just  and  reasonable,  and  were  the  rates 
charged  the  plaintiff  and  all  others,  without 
any  discrimination,  and  that  in  a suit  or  pro- 
ceeding brought  by  the  Lincoln  Board  of 
Trade,  of  which  body  the  plaintiff  was  at  the 
time  a member,  before  the  Interstate  Commerce 
Commission,  against  the  defendant,  to  test  the 
justice  and  reasonableness  of  the  defendant’s 
schedule  of  rates  and  charges,  that  tribunal 
adjudged  that  they  were  just  and  reasonable. 
Upon  these  facts  the  defendant  claims  the 
question  whether  its  schedule  rates  are  reason- 
able and  just  is  res  judicata;  and  that,  if  that 
be  not  so,  the  Act  makes  the  schedule  rates 
lawful  until  directly  attacked  and  set  aside; 
and,  finally  that  under  the  Act  the  schedule 
rates  are  prima  facie  just  and  reasonable,  and 
that  whether  they  are  so  or  not  is  a question 
arising  under  the  Act,  and  depending  largely 
for  its  correct  decision  upon  the  construction 
of  the  various  provisions  of  the  statute.  A suit 
is  removable  when  it  clearly  appears  from  the 
record  that  its  determination  will  necessarily 
involve  the  construction  of  an  Act  of  Congress 
the  meaning  of  which  is  in  dispute  between  the 
parties.  All  this  clearly  appears  from  the 
record  in  this  case. 

The  construction  of  the  Act  contended  for 
by  the  defendant  is  not  so  fallacious  or  absurd 
as  to  warrant  the  court  in  treating  it  as  an  idle 
or  false  pretense.  The  court  will  indulge  the 
presumption  that  the  petition  for  removal  was 
filed  in  good  faith,  and  that  the  defendant, 
knowing  the  proverbial  uncertainty  of  the  law, 
is  animated  by  a lively  hope  that  its  construe 
tion  of  the  Act  may  prevail.  The  court  will 
not,  on  the  motion  to  remand,  anticipate  the 
trial  of  the  case,  and  proceed  to  construe  the 
Act  of  Congress  and  determine  the  rights  of 
the  parties  thereunder.  It  cannot  eliminate  the 
Federal  question  from  the  case  by  a premature 
decision  of  it,  and  then  remand  the  suit  on  the 
theory  that  there  is  no  longer  a Federal  con- 
troversy in  the  case.  It  is  said  in  argument 
that  the  suit  cannot  certainly  be  said  to  arise 


under  the  Act  of  Congress  because  the  com- 
plaint states  a good  cause  of  action  at  the 
common  law.  It  must  be  conceded  that  the 
complaint  would  be  good  at  common  law. 
And  it  is  true  that  the  provisions  of  the  Inter- 
state Commerce  Act  prohibiting  unjust  and 
unreasonable  charges  and  unjust  discrimina- 
tion are  merely  declaratory  of  the  common 
law.  2 Redf.  Railways,  95;  Hutchinson,  Car. 
243,  302;  Brown  v.  Pool , 9 L.  R.  A.  767,  81 
Iowa,  455;  Scofield  v.  Lake  Shore  & M.  S.  R.  Co. 
43  Ohio  St.  571,  54  Am.  Rep.  846.  And  the 
remedies  afforded  by  the  Act  of  Congress  for 
such  practices  are  cumulative,  and  not  ex- 
clusive of  the  remedies  existing  at  common  law. 
The  Act  declares  that  “nothing  in  this  Act 
contained  shall  in  any  way  abridge  or  alter  the 
remedies  now  existing  at  common  law  or  by 
statute,  but  the  provisions  of  this  Act  are  in 
addition  to  such  remedies.”  The  law  would 
have  been  the  same  independently  of  this  pro- 
vision. The  rule  is  that  when  a statute  gives 
a remedy  in  the  affirmative  (without  a negative 
express  or  implied)  for  a matter  which  was 
actionable  at  common  law,  this  does  not  take 
away  the  common  law  remedy,  but  the  party 
may  still  sue  at  common  law  as  well  as  upon 
the  statute.  Potter,  Dwar.  Stat.  275,  note  5. 
It  is  highly  probable  that  in  the  progress  of  the 
case  it  will  be  found  that,  as  to  some  of  the 
plaintiff’s  causes  of  action,  the  statute  is  in 
some  respects  more  favorable  to  the  plaintiff 
than  the  common  law.  And  the  learned  coun- 
sel for  the  plaintiff  enter  no  disclaimer  of  their 
intention  to  avail  themselves  of  these  statutory 
advantages  on  the  trial  of  the  cause.  But  if 
the  plaintiff’s  case  was  based,  in  terms,  on  the 
common  law  alone,  that  fact  would  not  affect 
the  question  of  removal.  The  plaintiff  may 
be  content  to  rest  his  case  on  the  common  law 
liability  of  common  carriers,  but  he  cannot 
thereby  deprive  the  defendant  as  a carrier  of 
interstate  commerce  of  any  defense  it  has  under 
the  Act  of  Congress,  which  covers  the  ground 
of  the  common  law,  and  much  more.  It  is 
enough  that  there  is  a Federal  question  in  the 
case,  whether  it  is  relied  on  by  the  plaintiff  or 
the  defendant.  A case  arises  under  a law  of 
the  United  States  whenever  the  law  is  the  basis 
of  the  right  or  privilege,  or  claim  or  protection, 
or  defense  of  the  party,  in  whole  or  in  part,  by 
whom  it  is  set  up.  Tennessee  v.  Davis , 100  U. 
S.  257,  25  L.  ed.  648. 

The  motion  to  remand  is  overruled. 


UNITED  STATES  CIRCUIT  COURT,  DISTRICT  OF  SOUTH  CAROLINA. 


Re  D.  M.  LANGFORD. 
(See  S.  C.  57  Fed.  Rep.  570.) 


1.  Liquors  imported  into  a state  arrive  therein  so 
as  to  be  subject  to  its  police  power  under  the  Wil- 
son Act  providing  that  all  intoxicating  liquors 
shall,  upon  arrival  in  a state  or  territory,  be  sub- 
jected to  the  operation  and  effect  of  its  laws  en- 
acted in  the  exercise  of  its  police  powers,  to  the 
same  extent  as  if  produced  in  such  state  or  ter- 
ritory, when  they  reach  their  destination  in  such 
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state,  although  they  are  not  then  delivered  by 
the  carrier  to  the  consignee. 

2.  The  provision  of  S.  C.  act  of  Dec.  24, 1892,  § 25* 
subd.  2,  that  any  servant,  agent,  or  employe  of  a 
railroad  or  express  company  or  other  carrier, 
who  shall  remove  any  intoxicating  liquors  from 
any  railroad  car,  vessel  or  other  vehicle  of  trans- 
portation, at  any  place  other  than  the  usual  and 
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r established  stations  or  places  of  business  of  such 
carriers  within  an  incorporated  city  or  town 
where  there  is  a dispensary,  shall  be  punished,— 
is  not  a valid  exercise  of  the  police  power  of  the 
state,  since  it  singles  out  one  class  of  persons 
from  the  whole  community  for  prosecution  and 
punishment  in  contravention  of  S.  C.  Const,  art. 
1,  § 12,  providing  that  no  person  shall  be  liable  to 
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any  other  punishment  or  subjected  in  law  to  any 
other  restrictions  or  disqualifications  in  regard 
to  any  personal  rights,  than  such  as  are  laid  on 
others  under  like  circumstances. 

3.  A Federal  court  will  not,  through  principles  of 
comity,  hold  its  hand  and  leave  the  determination 
of  the  validity  of  a state  statute  to  the  state 
courts. 


Decided  August  21,  1893. 


PETITION  for  a writ  of  habeas  corpus  to  obtain  the  discharge  of  petitioner  from  the  custody 
of  the  sheriff  of  Newberry  county  to  which  he  had  been  committed  for  an  alleged  viola- 
tion of  the  State  Dispensary  Act.  Petitioner  discharged. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cothran , Cothran  & Wells  for  petitioner. 

Mr.  D.  A.  Townsend,  Atty.  Gen.,  and  Mr.  Ansel  for  respondent. 


Simonton,  D.  J. , filed  the  following  opin- 
ion : 

This  case  comes  up  upon  petition  for  habeas 
corpus,  the  writ,  and  the  return  thereto.  The 
petition  sets  forth  that  the  petitioner,  a 
citizen  of  the  United  States  and  of  the  state 
of  South  Carolina,  is  the  agent  of  the  re- 
ceivers of  the  Richmond  & Danville  Rail- 
road at  Prosperity,  a town  in  South  Carolina  ; 
that  on  the  14th  of  July,  1893,  as  such  agent, 
he  received  by  a regular  train,  over  a rail- 
road of  the  receivers,  a keg  of  whisky  con- 
signed to  A.  A.  Singley,  a resident  of  said/ 
town,  which  keg,  as  shown  by  the  way  bill, 
was  shipped  from  Pleasant  Ridge,  in  North 
Carolina,  to  said  town  in  South  Carolina  ; 
that  he  delivered  the  keg  to  the  consignee, 
and  that  soon  thereafter  he  was  arrested  un- 
der a warrant  issued  by  a trial  justice  of  said 
state,  charged  with  violating  the  provisions 
of  an  act  of  the  legislature  of  South  Carolina 
entitled  “ An  Act  to  Prohibit  the  Manufacture 
and  Sale  of  Intoxicating  Liquors  as  a Bever- 
age Within  this  State  Except  as  Herein  Pro- 
vided and  that  he  is  yet  in  custody.  The 
petition  further  shows  that  the  delivery  by 
him  of  the  keg  of  whisky,  as  aforesaid,  was 
made  by  him  under  and  pursuant  to  the  laws 
regulating  commerce  between  states,  and  that 
the  act  of  the  legislature  of  the  state  under 
which  he  has  been  arrested  and  is  held  in  cus- 
tody is  in  conflict  with  said  Interstate  Com- 
merce Law,  and  is  null  and  void,  so  that  his 
arrest  is  illegal.  He  prays  his  discharge  from 
arrest.  The  return  of  the  sheriff  having  him 
in  custody  admits  that  the  petitioner  is  held 
for  violation  of  the  said  act,  by  reason  of  the 
delivery  of  the  keg  of  whisky  as  stated,  and 
denies  that  the  act  is  in  conflict  with  the  In- 
terstate Commerce  Law,  and,  on  the  contrary, 
avers  that  it  comes  within  the  provisions  of 
the  Act  of  Congress  approved  August  8,  1890, 
commonly  known  as  the  “Wilson  Act.”  It 
further  avers  that  the  petitioner  is  in  custody 
for  trial  in  the  courts  of  the  state  for  a crime 
against  the  state,  and  that  this  court,  in 
comity  to  the  courts  of  the  state,  ought  not 
to  interfere  herein  until  the  said  state  courts 
have  first  passed  upon  the  question  involved 
in  the  case. 
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In  Cantini  v.  Tillman,  54  Fed.  Rep.  970, 
the  alleged  conflict  of  the  dispensary  act 
w ith  the  Constitution  and  laws  of  the  United 
States  was  discussed,  and  the  validity  of  the 
act  was  sustained.  The  opinion,  however, 
expressly  reserved  any  question  as  to  the 
validity  of  this  twenty-fifth  section.  The 
case  at  bar  raises  the  issue  on  this  section. 
The  petitioner  is  in  custody  under  the  charge 
of  violating  section  25  of  the  act  of  the  legis- 
lature referred  to.  This  section  is  in  these 
words  : 

“No  person  shall  knowingly  bring  into 
this  state,  or  knowingly  transport  from  place 
to  place  within  this  state,  by  wagon,  cart, 
or  other  vehicle,  or  by  any  other  means  or 
mode  of  carriage,  any  intoxicating  liquors, 
with  the  intent  to  sell  the  same  in  this  state 
in  violation  of  law,  or  with  intent  that  the 
same  shall  be  sold  by  any  person,  or  to  aid 
any  other  person  in  such  sale,  under  a penalty 
of  $500,  and  costs  for  each  offense,  and  in 
addition  thereto  shall  be  imprisoned  in  the 
county  jail  for  one  year.  In  default  of  pay- 
ment of  said  fine  and  costs,  the  party  shall  suf- 
fer an  additional  imprisonment  of  one  year. 
Any  servant,  agent,  or  employe  of  any  rail- 
road corporation,  or  of  any  express  company, 
or  of  any  persons,  corporations,  or  associa- 
tions doing  business  in  this  state  as  common 
carriers,  who  shall  remove  any  intoxicating 
liquors  from  any  railroad  car,  vessel,  or  other 
vehicle  of  transportation,  at  any  place  other 
than  the  usual  and  established  stations, 
wharves,  depots,  or  places  of  business  of  such 
common  carriers  within  some  incorporated 
city  or  town,  where  there  is  a dispensary,  or 
who  shall  aid  in  or  consent  to  such  removal, 
shall  be  subject  to  a penalty  of  $50,  and  im- 
prisonment for  thirty  days  for  every  such 
offense  : provided,  that  said  penalty  shall  not 
apply  to  any  liquor  in  transit,  when  changed 
from  car  to  car  to  facilitate  transportation. 
All  such  liquor  intended  for  unlawful  sale 
in  this  state  may  be  seized  in  transit,  and 
proceeded  against  as  if  it  were  unlawfully 
kept  and  deposited  in  any  place.  And  any 
steamboat,  sailing  vessel,  railroad,  express 
company,  or  other  corporation,  knowingly 
transporting  or  bringing  such  liquor  into  the 
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state,  shall  be  punished  upon  conviction  by 
a fine  of  five  hundred  dollars  and  costs  for 
each  offense.  Knowledge  on  the  part  of  any 
authorized  agent  of  such  company  shall  be 
deemed  knowledge  of  the  company.  ” 

There  can  be  no  doubt  that  but  for  the 
passage  of  the  Wilson  Act  the  provisions  of 
this  section  would  be  in  conflict  with  the  In- 
terstate Commerce  Law,  and  void.  Bowman 
v.  Chicago  & N.  W.  R.  Co.  125  U.  S.  465, 
SI  L.  ed.  700 ; Leisy  v.  Hardin , 3 Inters. 
Com.  Rep.  36,  135  U.  S.  100,  34  L.  ed.  128. 
This  last  case  induced  the  passage  of  the 
Wilson  Act.  Caldwell,  J. , in  Re  Van  Vliety 
43  Fed.  Rep.  766. 

The  Wilson  Act  is  as  follows : 
u An  Act  to  Limit  the  Effect  of  the  Regula- 
tions of  Commerce  Between  the  Several 
States  and  with  Foreign  Countries  in  Cer- 
tain Cases. 

“That  all  fermented,  distilled,  or  other 
intoxicating  liquors  or  liquids,  transported 
into  any  state  or  territory,  or  remaining 
therein  for  use,  consumption,  sale,  or  storage 
therein  shall  upon  arrival  in  such  state  or 
territory  be  subject  to  the  operation  and  effect 
of  the  laws  of  such  state  or  territory  enacted 
in  the  exercise  of  its  police  powers  to  the 
same  extent  and  in  the  same  manner  as  though 
such  liquids  or  liquors  had  been  produced 
in  such  state  or  territory  and  shall  not  be  ex- 
empt therefrom  by  reason  of  being  introduced 
therein  in  original  packages  or  otherwise.” 
What  were  the  interstate  commerce  regula- 
tions which  were  in  existence  at  the  passage 
of  this  Act,  from  which  intoxicating  liquors 
were  by  it  exempted?  This  question  is  an- 
swered in  the  two  cases  quoted  above.  The 
first  of  these  cases  had  declared  that  under 
the  interstate  commerce  regulations  the  right 
to  import  intoxicating  liquors  into  any  state 
existed,  and  the  second  case  declares  that  this 
right  of  importation  involved  the  right  to 
the  importer  to  sell  so  long  as  the  liquor 
remained  in  the  original  package  ; that  there- 
fore the  police  power  of  the  state  could  not 
prevent  the  importation  except  under  restric- 
tions, nor  forbid  the  sale  of  the  importation 
by  the  importer  so  long  as  it  remained  in  the 
original  package.  The  Wilson  Act  put  the 
imported  package,  whether  in  its  original 
shape  or  otherwise,  under  the  police  power 
of  the  state,  upon  its  arrival  in  such  state, 
precisely  as  other  intoxicating  liquor  in  the 
state  is  subject  to  such  police  power. 

What  is  the  meaning  of  the  term  “upon 
its  arrival?”  The  respondent  insists  that  by 
this  term  is  meant  its  entrance  within  the 
borders  of  the  state.  Thus  it  is  ^prohibition 
of  the  importation  of  intoxicating  liquors 
into  this  state.  That  does  not  seem  to  be 
within  the  scope  of  the  Wilson  Act.  It  pro- 
vides “for  all  fermented,  distilled  or  other 
intoxicating  liquors  or  liquids  transported 
into  any  state,  ” and  declares  them  not  exempt 
from  the  operation  of  the  police  laws  by  rea- 
son of  being  introduced  therein  in  original 
packages  or  otherwise.  It  is  clear  that  the 
Wilson  Act  deals  with  liquors  after  their  in- 
troduction within  the  state,  and  therefore  the 
word  “arrival”  cannot  be  construed  to  be  at 
the  border  of  the  state.  Goods  “ arrive”  when 
they  reach  their  destination.  In  the  term  is 
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involved  a cessation  of  the  transit.  Goods 
shipped  from  Virginia  to  Alabama  cannot  be 
said  to  arrive  in  North  Carolina,  South 
Carolina,  or  Georgia.  They  “arrive”  when 
they  reach  their  destination  in  Alabama. 

On  the  other  hand,  the  petitioner  contends 
that  the  Wilson  Act  does  not  subject  the  im- 
ported package  to  the  operation  of  the  police 
regulations  of  the  state  until  the  whole  duty 
of  the  carrier  has  been  performed  ; that  the 
carrier  does  not  perform  his  whole  duty  until 
the  goods  are  delivered : that  when  the  Act 
uses  the  expression,  “upon  arrival  in  such 
state,”  it  means  when  the  delivery  by  the 
carrier  has  been  made.  This  position  depends 
upon  the  construction  to  be  given  to  this 
word  “arrival.”  Words  used  in  a statute, 
not  technical  in  their  character,  must  be 
taken  in  their  ordinary  signification.  Per- 
sons and  goods  arrive  when  they  reach  their 
destination.  It  is  proper  to  say  that,  after  a 
man  arrives  at  a city,  he  goes  to  his  home 
therein,  or  to  the  home  of  a friend,  or  to  his 
hotel.  So  goods,  after  “arrival”  at  their  des- 
tination, are  either  delivered  to  the  consignee 
after  notice  of  arrival,  or  are  held  until  the 
freight  is  paid,  or  C.  O.  D.,  or  are  stored. 
The  money  for  the  freight  or  the  cash  delivery 
cannot  be  demanded  until  the  goods  have  ar- 
rived, and  because  of  such  arrival.  If  the 
freight  be  not  paid,  or  if  the  cash  on  delivery 
be  not  produced,  or  the  consignee  be  not 
known  or  do  not  appear,  these  cannot  in  any 
way  affect  the  arrival  of  the  goods,  or  permit 
us  to  say  that  they  have  not  arrived.  The  de- 
livery  of  goods  is  not  an  essential  element  of* 
their  arrival  at  their  destination.  Compare 
Benjamin,  Sales,  pp.  759,  760,  §§  873,  874. 
The  same  conclusion  would  appear  in  using 
the  analogy  of  stoppage  in  transitu.  This 
right  of  stoppage  ends  upon  the  delivery  into 
possession  of  the  consignor.  Says  Benjamin, 
Sales,  p.  1070,  § 1245:  “The  vendor’s  right 
of  stoppage  in  transitu  is  very  frequently  not 
ended  on  their  arrival  at  their  ultimate  des- 
tination, because  of  his  retention -of  the  prop- 
erty in  them.” 

The  package  in  question,  upon  its  arrival 
at  Prosperity,  in  South  Carolina,  came  within 
the  exercise  of  the  police  power  of  the  state. 

The  next  question  is,  is  this  25th  section 
of  the  act  of  assembly,  December,  1892,  a 
lawful  exercise  of  the  police  power?  Exam- 
ining this  section  we  find  that  it  contains 
four  distinct  subdivisions : (1)  No  person 

shall  knowingly  bring  into  this  state,  or 
knowingly  transport  from  place  to  place 
within  the  state,  by  wagon,  cart,  or  other 
vehicle,  or  by  any  other  means  or  mode  of 
carriage,  any  intoxicating  liquors,  with  in- 
tent to  sell  the  same  in  this  state  in  violation 
of  law,  or  with  intent  that  the  same  shall  be 
sold  by  any  other  person,  or  aid  any  other 
person  in  such  sale.  (2)  Any  servant,  agent, 
or  employe  of  any  railroad  corporation,  or  of 
any  express  company,  or  of  any  persons,  cor- 
porations, or  associations  doing  business  in 
this  state  as  common  carriers,  who  shall  re- 
move any  intoxicating  liquors  from  any  rail- 
road car,  vessel,  or  other  vehicle  for  trans- 
portation, at  any  place  other  than  the  usual 
and  established  stations,  wharves,  depots,  or 
places  of  business  of  such  common  carriers, 
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within  some  incorporated  city  or  town  where 
there  is  a dispensary,  or  who  shall  aid  in  or 
consent  to  such  removal,  etc.  (3)  All  such 
liquor  intended  for  unlawful  sale  in  this 
state  may  be  seized  in  transit,  and  pro- 
ceeded against  as  if  it  were  deposited  in  any 
place.  (4)  Any  steamboat,  sailing  vessel, 
railroad,  express  company,  or  other  corpora- 
tion knowingly  transporting  or  bringing 
such  liquor  into  the  state,  shall  be  punished, 
etc.  Knowledge  on  the  part  of  any  author- 
ized agent  of  such  company  shall  be  deemed 
knowledge  of  the  company. 

Thus,  in  every  subdivision  but  the  second 
above  set  forth,  there  must  exist  on  the  part 
of  the  person  charged  the  knowledge  that  the 
intoxicating  liquors  were  intended  for  sale. 
The  liquors  to  be  seized  must  be  intended  for 
sale.  No  private  carrier  or  other  person  can 
offend  this  section  if  he  does  not  know  that 
the  liquor  is  brought  in  for  sale.  The  liquor 
cannot  be  seized  in  transit  unless  it  is  in- 
tended for  sale.  The  company  transporting 
the  liquor  into  the  state  is  punishable  only 
when  its  authorized  agent  knows  that  it  was 
intended  for  sale.  This  is  in  harmony  with 
all  the  other  parts  of  the  act,  the  purport  and 
purpose  of  which  is  to  regulate  the  sale  of 
intoxicating  liquors.  This  is  plainly  shown 
in  the  first  section  : 

‘‘The  manufacture,  sale,  barter,  or  ex- 
change, or  the  keeping  or  offering  for  sale  of 
any  spirituous,  malt,  vinous,  fermented  or 
other  intoxicating  liquor  or  compound  or 
mixtures  thereof  by  whatever  name  called, 
which  will  produce  intoxication  by  any  per- 
son, business,  firm,  corporation  or  associa- 
tion, shall  be  regulated  and  conducted  as 
provided  in  this  act.” 

More  than  this,  no  criminality  is  attached 
to  the  person  receiving  from  the  common 
carrier  the  liquors  mentioned  in  the  second 
subdivision  of  this  25th  section.  But  this 
second  subdivision  makes  it  a criminal  offense 
for  one  special  class  of  persons,  servants,  em- 
ployes, and  agents  of  a special  class  of  com- 
mon carriers,  to  remove  from  the  car,  etc., 
any  intoxicating  liquor  whatever,  without 
any  sort  of  qualification.  No  knowledge  on 
the  part  of  such  servant,  agent,  or  employe 
that  it  is  intoxicating  liquor  is  required. 
Nor  does  it  make  any  difference  whether  the 
liquor  be  intended  for  sale,  personal  use,  or 
consumption  in  any  other  way.  None  of  the 
safeguards  thrown  around  every  other  crim 
inal  offense  exists.  The  only  qualification 
is  that  the  city  or  town  in  which  the  package 
is  has  no  dispensary.  This  is  discrimina- 
tion,— the  separation  of  a class  from  the 
whole  community,  and  singling  it  out  for 
prosecution  and  punishment.  It  is  the  class 
on  whom  interstate  commerce  largely  de- 
pends, without  whom  it  cannot  be  conducted. 
And  if  we  are  permitted  to  infer  from  the 
words  of  the  act  the  motive  for  this  discrim- 
ination, the  natural  inference  would  be  that 
it  is  intended  to  prevent  any  possible  chance 
of  competition  with  dispensaries  elsewhere 
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established  ; and  intention  sought  to  be  per- 
fected, not  by  punishing  all  persons  con- 
nected with  the  act, — the  importer  and  the 
consumer, — but  confining  the  crime  and  the 
punishment  to  this  one  class  ; creating  for  this 
special  class  a new  crime.  If  this  be  assumed 
to  have  been  done  in  the  exercise  of  the  po- 
lice power,  it  will  be  difficult  to  sustain  it. 
The  Wilson  Act  created  no  new  power  in  the 
states.  It  professed  to  do  no  more  than  to 
limit  the  regulations  of  interstate  commerec. 
But  the  most  broad  and  liberal  construction 
of  the  Act  would  not  permit  a state,  under 
the  guise  of  the  policy  power,  to  single  out 
and  punish  the  agents  of  interstate  commerce 
for  a crime  specially  created  for  them,  in  the 
teeth  of  the  14th  Amendment  to  the  Constitu- 
tion of  the  United  States. 

It  is  extremely  difficult,  if  not  impossible, 
to  give  an  exact  definition  of,  and  to  describe 
the  limits  of,  the  police  power.  It  is  clear, 
however,  the  legislature  of  a state  cannot  as- 
sume the  exercise  of  the  police  power  in  a 
way  forbidden  by  the  constitution  of  the 
state.  The  constitution  of  South  Carolina 
(article  1,  § 12)  provides  “no  person  shall 
. . . be  liable  to  any  other  punishment 

for  any  offense,  or  be  subjected  in  law  to  any 
other  restraints  or  disqualifications  in  regard 
to  any  personal  rights  than  such  as  are  laid 
upon  others  under  like  circumstances.  ” This 
limits  the  power  of  the  legislature,  and  pre- 
vents this  provision  of  the  act  of  1892,  known 
as  the  “Dispensary  Act,”  from  being  an  ex- 
ercise of  the  police  power.  This  being  so, 
the  provisions  of  the  25th  section  under  this, 
act  contravene  the  Interstate  Commerce  Law 
and  the  14th  Amendment  ( Leeper  v.  Texas , 139 
U.  S.  463,  35  L.  ed.  225;  Bowman  v.  Lewis 
(“ Missouri  v.  Zorn's”).  101  U.  S.  22,  25  L. 
ed.  989)  and  are  null  and  void.  The  arrest 
of  the  petitioner,  based  on  these  provisions, 
is  void. 

The  return  suggests  that  comity  between 
the  courts  should  induce  this  court  to  hold 
its  hand,  and  leave  the  determination  of  the 
questions  involved  in  this  case  to  the  state 
courts.  It  is  the  duty  of  a judge,  when  re- 
lief is  sought  before  him  in  a matter  within 
his  jurisdiction,  speedily  to  hear  the  plaint, 
and,  if  the  party  is  entitled  to  the  relief,  to 
give  it.  He  cannot  shift  from  his  shoulders 
the  responsibilities  of  his  judicial  function, 
and  impose  them  upon  another.  Strong  as 
the  temptation  is,  and  agreeable  as  it  would 
be,  to  do  so,  he  cannot  do  it  without  loss  of 
self  respect.  Besides  this,  both  parties  to 
this  controversy  desire  a speedy  solution  of 
it.  The  public  interest  demands  that  the 
legal  questions  arising  in,  we  may  say  im- 
peding. this  grave  and  interesting  experi- 
ment of  the  dispensary  act,  be  shortly  set- 
tled. An  appeal  from  this  court  lies  directly 
to  the  Supreme  Court.  A final  decree  of  the 
tribunal  of  last  resort  is  very  near  at  hand. 

It  is  ordered  that  the  defendant  be  released/ 
jrom  custody. 
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*A  railway  company,  in  the  management  of  its 
complicated  interests,  may  be  authorized  in  law, 
—on  showing  a proper  or  sufficient  state  of  facts, 
to  establish  in  the  opinion  of  the  court  the  rea- 
sonableness of  the  rule —in  setting  apart  one  or 
more  cars  for  the  use  exclusively  of  colored  pas- 
sengers, and  a like  number,  more  or  less,  as  the 

♦Head  note  by  the  court. 


Decided  Nov.  16,  1888. 


ACTION  for  personal  injuries.  Judgment  for  plaintiff,  and  defendant  moves  for  new 
trial.  At  law.  On  motion  for  a new  trial. 


Messrs.  Wheeler  & Rhodes  and  Labatt  & Nobles  for  plaintiff. 
Messrs.  Waul  & Walker  for  defendant. 


service  may  require,  for  the  use  exclusively  of 
white  passengers;  but  whenever  the  company 
enforces  such  a rule  the  company  is  charged  with 
the  duty  of  furnishing  to  colored  people  who 
pay  first  class  fare  cars  to  ride  in  that  are  as  safe 
and  comfortable  in  their  conditions  and  appoint- 
ments as  the  cars  furnished  to  white  passengers 
who  pay  first  class  fare. 


Boarman,  J. , delivered  the  opinion  of  the 
court : 

Plaintiff  claims  damages  in  the  sum  of 
$7500  against  defendant  railway  company  for 
personal  injury  to  Mrs.  Houck.  The  undis- 
puted evidence  in  the  case  shows  that  Mrs. 
Houck  is  a young  married  woman  with  some 
degree  of  negro  blood  in  her  veins ; that 
casually  looking  at  her  or  her  husband  it 
would  be  difficult  to  distinguish  either  of 
them  from  white  persons ; that  she  is  a 
graduate  of  one  of  the  high  schools  in  Texas, 
where  colored  persons  are  educated  for  school 
teaching,  and  she  and  her  husband  were 
known  at  their  home,  Victoria,  Tex.,  as  re- 
spectable colored  people  ; that  she  was,  at  the 
time  mentioned  in  her  petition,  to  some  ex- 
tent pregnant,  but  otherwise  in  good  health  ; 
that,  having  received  a telegram  stating  that 
her  infant  child  was  very  sick  at  the  home  of 
her  mother  in  Galveston,  she,  anxious  to  see 
and  be  with  her  child,  purchased  at  Victoria 
a ticket  over  defendant’s  line  of  railway, 
which  entitled  her  to  first  class  passage  from 
Victoria  to  Rosenburg — about  90  miles ; that 
the  train  which  she  entered  at  Victoria  had 
but  two  passenger  cars  in  it ; one  of  them, 
the  rear  car,  was  set  apart  by  the  rules  of  the 
company  for  the  accommodation,  exclusively, 
of  white  people  ; the  other,  the  front  car,  was 
known  in  Texas  as  the  “Jim  Crow  Car,”  and 
was  for  the  use  of  colored  people,  though 
white  people  often  rode  in  it.  It  was  a com- 
bination, or  compartment  car,  and  was  di- 
vided, unevenly  as  to  length,  into  two  di- 
visions, which  were  separated  by  a partition 
with  a doorway  connecting  the  compart- 
ments. In  one  of  these  compartments,  pas- 
sengers, white  or  colored,  were  allowed  to 
smoke ; in  the  other  compartment,  smoking 
was  forbidden  by  the  rules,  though  these 
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rules  were  often  violated.  The  seats  in  the 
smoking  division  were  inferior,  uncushioned 
seats ; those  in  the  other  division  were  good 
seats.  Mrs.  Houck,  having  purchased  her 
ticket  at  Victoria,  went  unon  the  platform 
of  the  rear  car  to  go  inside  of  it,  when  the 
brakeman,  meeting  her  at  the  door,  forbade 
and  denied  her  entrance  thereto.  He  shut  the 
door  in  her  face,  and  locked  it  from  the  in- 
side, and,  holding  the  keys  up  against  the 
door  glass,  told  her  that  he  was  inside  and 
she  was  outside,  and  she  could  not  come  in 
because  she  was  a negro.  She  remained  on 
the  platform,  riding  several  miles,  when  the 
conductor  came  along  and  took  up  her  ticket. 
He  refused  to  allow  her  to  go  in  the  rear  car, 
and  told  her  to  go  into  the  first  car,  because 
the  rules  did  not  allow  negroes  to  ride  in  the 
rear  car,  and,  fearing  she  would  follow  him 
if  he  opened  the  door,  passed  his  punch 
through  a window  in  to  the  brakeman,  and 
directed  him  to  take  up  the  tickets,  collect 
fares,  etc.  ; then,  going  to  the  front,  he  left 
her  on  the  platform.  When  the  train  reached 
the  next  stopping  place  the  brakeman,  keep- 
ing the  front  door  locked  against  Mrs.  Houck, 
took  some  passengers  who  wanted  to  enter  the 
rear  car  around  to  the  back  door,  to  let  them 
in.  She  followed  them  to  the  back  door, 
thinking  she  could  enter  with  them  ; but,  on 
reaching  the  rear  platform  and  attempting  ta 
go  in  the  car,  she  was  again  prevented  and 
kept  out  of  it  by  the  brakeman.  The  train 
starting  before  she  had  time  to  go  back  to  the 
front  platform  of  the  car,  she  remained  on  the 
rear  platform  until  the  train  reached  the  next 
station,  when  she  went  back  to  the  front  of 
the  car,  and  endeavored  again  in  vain  to  get 
inside.  There  were  a number  of  unoccupied 
seats  in  the  rear  car,  and  she  had  previously 
ridden  in  the  rear  car  of  the  train,  or  one 
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reserved  for  white  people  by  the  company  on 
the  defendant’s  line ; and  she  has  since  then 
ridden  there  without  any  question.  When 
she  went  on  the  platform  at  Victoria  she  put 
a pot  of  plants  or  flowers  on  it,  and  when  she 
returned  from  her  ride  on  the  rear  platform, 
she  asked  the  brakeman  for  it,  and  he  said  he 
had  thrown  it  overboard,  and  spoke  roughly 
to  her.  She,  refusing  to  go  in  the  “Jim  Crow 
Car, ’’rode  on  the  platform  until  the  train 
reached  Rosenburg.  It  was  an  ugly,  rainy 
September  day,  and  she  got  wet  while  on  the 
platform.  The  conductor  said  she  acted  “ very 
ladylike”  all  the  time.  This  summary  state- 
ment so  far  makes  up  the  uncontradicted 
facts.  Mrs.  Houck,  in  her  own  evidence, 
says  the  brakeman  during  the  time  talked 
very  roughly  to  her  without  any  provocation  ; 
that  he  several  times  called  the  attention  of 
men  about  the  train  to  the  fact  that  he  had  a 
negro  riding  on  the  platform  ; that  one  or 
more  white  people  took  her  part  and  re- 
monstrated with  the  brakeman  for  treating 
her  so  rudely  ; that  the  front  car  had  a rough 
lot  of  white  and  colored  people  in  it,  and 
some  of  them  were  boisterous  and  drinking  ; 
that  the  attention  of  those  people  had  been 
directed  to  her  by  the  language  and  acts  of 
the  brakeman,  and  she  was  afraid  to  go  in 
among  them ; that  the  brakeman,  when  he 
kept  her  from  entering  the  rear  door  of  the 
rear  car,  pushed  her,  and  she  fell  against  the 
wheel  of  the  brake,  and  but  for  her  holding 
to  the  wheel  she  would  have  been  thrown  to 
the  ground  ; that  the  brakeman,  in  pushing 
her,  tore  her  dress  in  his  effort  to  push  her 
from  the  door.  The  brakeman  denies  these 
statements  of  Mrs.  Houck.  He  said  that  when 
she  had  traveled  before  with  him  he  did  not 
know  she  was  a negro,  and  he  only  knew  she 
was  a colored  woman  after  the  bootblack  on 
the  train  told  him  about  her  being  a colored 
woman.  The  statements  of  Mrs.  Houck  as 
to  the  brakeman  calling  attention  of  men 
about  or  in  the  cars  to  the  fact  that  he  had 
a negro  riding  on  the  platform  ; that  her  dress 
was  torn  ; that  white  passengers  remonstrated 
with  the  brakeman, — are  corroborated  by  a 
white  passenger  on  the  train  with  her. 

The  defendant  contends  that  the  evidence 
shows  that  the  front  car,  which  was  set  apart 
by  the  company  for  colored  people  was  as 
safe,  ^nd  was  substantially  equal  in  its  con- 
ditions to  the  rear  car,  to  which  she  was 
denied  entrance.  These  recitals  make  up  the 
issues  of  law  and  fact.  In  accordance  with 
the  contention  of  defendant’s  counsel,  the 
court  charged  the  jury  that  a common  car- 
rier— a railway  company — may  or  might  be, 
under  a proper  showing  of  facts,  justified 
and  authorized  in  law,  in  the  management 
of  its  complicated  interests,  in  setting  apart 
one  or  more  coaches  for  the  use  exclusively 
of  white  people,  and  to  set  apart  other  cars 
for  the  use  exclusively  of  colored  people  ; 
but  when  the  management  undertakes  to 
carry  out  such  a rule  it  is  charged  with  the 
duty  of  giving  or  furnishing  to  the  colored 
passenger  who  pays  first  class  fare  over  the 
line  a car  to  ride  in,  as  safe,  and  substan- 
tially as  inviting,  to  travel  in,  as  it  (the 
management)  furnishes  to  white  passengers. 
The  defense  having  shown  some  facts  in  rela- 
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tion  to  the  population  along  the  railway,  and 
as  to  the  kind  and  character  of  persons  who 
often  become  passengers  on  their  trains, 
which  were  thought  by  the  court  to  be  suf- 
ficient to  authorize  the  management  to  require 
by  its  rules  that  the  rear  car,  or  one  of  the 
cars  in  the  train  should  be  kept  exclusively 
for  white  people,  the  jury  were  directed  to 
consider,  for  the  purpose  of  this  case,  that 
the  defendant  company  was  justified  in  law 
in  the  enforcement  of  such  a rule,  and  the 
plaintiff  cannot  complain  of  any  injury  com- 
ing to  her  because  she  was  denied  entrance 
to  the  rear  car,  provided  that  it  was  shown 
satisfactorily  to  them  that  the  car  into  which 
Mrs.  Houck  was  told  to  go  by  the  conductor 
was  as  safe  and  substantially  as  comfortable 
in  its  conditions  as  the  car  to  which  she  was 
denied  admission.  Having  so  advised  the 
jury,  the  issue  of  fact  disclosed  by  the  evi- 
dence as  to  the  relative  comfort  of  the  two 
cars, — the  rear  and  front  one, — was  submitted 
to  them.  They  were  charged  if  they  found 
against  defendant  company  on  that  issue, 
they  should  find  for  the  plaintiff  in  such  a 
sum  as  will  repair  the  injuries  which  came 
to  Mrs.  Houck  in  consequence,  proximately, 
of  the  defendant’s  wrongful  acts. 

Counsel  for  plaintiff  contended  that  the 
facts  showed  that  the  sickness,  which  confined 
Mrs.  Houck  to  her  bed  for  some  weeks,  was 
caused  by  the  wrongful  acts  of  the  company’s 
officers  on  the  train.  The  court  directed  the 
jurors’  attention  to  this  contention  of  plain- 
tiff’s counsel,  and  charged  them  that  they 
should  hold  defendant  liable  only  for  such 
injuries  sustained  by  Mrs.  Houck  as  came  to 
her  in  consequence  of  the  rude  and  wrongful 
acts  of  the  brakeman  and  that  they  should 
not  charge  defendant  with  any  injury  or 
sickness  which  was  caused  by  her  riding  or 
being  exposed  on  the  platform  for  so  long  a 
distance,  because,  if 'she  remained  on  the 
platform  in  the  rain,  and  became  sick  in  con- 
sequence thereof,  she,  by  her  own  negligence 
in  not  going  to  a better  place  for  protection 
against  the  rain  and  weather,  was  at  fault ; 
that  if  the  miscarriage  and  illness  was 
caused,  not  by  the  mental  irritation,  humilia- 
tions, annoyances,  and  rude  acts  caused  by 
the  faults  and  wrongs  of  the  brakeman,  but 
by  the  physical  discomforts  and  fatigue 
which  her  ride,  unseated,  on  the  platform, 
gave  her,  she  could  not  recover  for  the  injury 
inherent  in  the  illness  or  the  miscarriage. 

This  presentation  of  the  case  shows  two 
issues  of  fact.  The  jury  by  their  verdict  are 
shown  to  have  decided  both  of  these  issues 
in  favor  of  plaintiff.  They  gave  plaintiff 
$5000  damages — $2000  for  punitive  damages, 
and  $3000  for  actual  damages.  The  evidence 
in  the  case  impressed  me  with  the  thought 
that  the  car  in  which  Mrs.  Houck  was  di- 
rected to  ride  was  in  itself  nothing  like  as 
comfortable  to  ride  in  as  the  car  kept  ex- 
clusively for  white  people,  and  that  the  “Jim 
Crow  Car”  was  occupied  by  boisterous  pas- 
sengers, both  white  and  colored,  who  were 
smoking  and  drinking,  as  is  usually  the  case 
in  such  cars,  and  was  in  no  way  as  inviting 
to  travel  in  as  the  rear  car,  to  which  plain- 
tiff was  denied  entrance, — notwithstanding 
the  ticket  agent,  knowing  her  to  be  a colored 
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woman,  had  sold  her  a first  class  ticket, — be- 
cause she  was  a negro.  I thought  the  evi- 
dence unquestionably  showed  that  the  brake- 
man  treated  plaintiff,  who  “acted  all  the  time 
in  a lady-like  manner,”  rudely  and  wrong- 
fully, and,  in  some  degree,  maliciously.  But 
I do  not  think  the  jury  were  warranted  by 
the  facts  in  allowing  $3000  for  actual  dam- 
ages, because  it  was  not  at  all  clear  that  the 
miscarriage  or  illness  was  of  a serious 
Dature ; nor  was  it  made  sufficiently  clear 
that  either  the  miscarriage  or  illness  came  to 
Mrs.  Houck  proximately  in  consequence  of 
the  acts  of  the  brakeman,  or  of  the  conductor, 
in  denying  her  admission  to  the  rear  car.  It 


was  shown  by  the  defendant’s  testimony  that 
the  brakeman  was  not  discharged  because  of 
his  rude  treatment  of  plaintiff ; but,  on  the 
contrary,  he  was  promoted  by  the  railway 
company  to  a higher  place  in  the  service. 
The  company  did  not  deny  that  the  rear  car 
was  set  apart  exclusively  for  white  pas- 
sengers, and  admitted  that  the  brakeman  was 
acting  under  orders  when  he  excluded  Mrs. 
Houck  from  the  rear  car  because  she  was  a 
negro.  I shall  now  refuse  a new  trial,  but 
will  grant  one  in  case  the  plaintiff  within 
10  days  does  not  enter  a remittitur  of  $2500 
in  the  item  for  actual  damages. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS,  EIGHTH  CIRCUIT. 


UNITED  STATES,  Appt. , 

v. 

TRANS-MISSOURI  FREIGHT  ASSOCIATION  et  al. 
(58  Fed.  Rep.  58.) 


1.  A statute  must  be  read  in  the  light  of  all  general 
laws  upon  the  same  subject  in  force  at  the  time 
of  its  passage. 

2.  Words  which  have  acquired  a well  understood 
meaning  by  judicial  interpretation  must  be  pre- 
sumed to  be  used  in  that  sense  in  a subsequent 
statute,  unless  the  contrary  clearly  appears. 

3.  Common  law  terms  used  in  an  Act  of  Congress 
creating  an  offense  without  defining  the  terms 
may  be  interpreted  by  the  common  law. 

4.  Contracts  between  carriers  are  not  necessarily 
invalid  because  they  incidentally  restrict  compe- 
tition, but  this  depends  upon  their  reasonable- 
ness. 

5.  An  alleged  violation  of  the  Anti-Trust  Act  of 
Congress  must  be  clearly  within  its  provisions,  as 
the  statute  is  a criminal  one. 

6.  Fraud  and  illegality  in  contracts  are  not  to  be 
presumed. 

7.  An  association  of  railroad  companies  for  mu- 
tual protection  by  establishing  and  maintaining 
reasonable  rates,  rules  and  regulations  is  not  il- 
legal as  a restraint  of  trade,  under  the  Anti-Trust 


Act  of  Congress,  merely  because  it  incidentally 
tends  to  restrict  competition  in  some  degree^ 
where  each  member  of  the  association  must  still 
compete  with  other  members  for  business,  and 
while  regular  monthly  meetings  are  provided  for, 
at  which  action  may  be  taken,  five  days’  notice 
of  any  proposed  reduction  of  rates  or  change  of 
rules  must  be  given,  and  members  are  bound  by 
the  decision  of  the  association,  unless  they  give 
written  notice  in  ten  days  thereafter  to  the  con- 
trary, and  any  member  may  withdraw  on  thirty 
days’  notice. 

8.  An  association  of  railroad  companies  cannot  be 
held  to  create  a monopoly,  within  the  meaning  of 
the  Anti-Trust  Act  of  Congress,  where  it  is  not 
intended  to  have  any  trade  of  its  own,  but  to  be 
a mere  adviser  of  its  members,  who  are  compet- 
itors of  each  other. 

9.  A contract  between  competing  railroad  com- 
panies is  not  necessarily  “in  restraint  of  trade’’ 
and  illegal,  within  the  meaning  of  the  Anti-Trust 
Act  of  Congress,  because  it  in  some  manner  im- 
poses a restriction  upon  competition. 


Decided  October  2 , 1892. 


APPEAL  by  plaintiff  from  a decree  of  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Kansas  in  favor  of  defendants  in  a proceeding  to  dissolve  the  Trans-Missouri 
Freight  Association  bn  the  ground  that  it  violated  the  United  States  Anti-Trust  Act.  Af- 
firmed. 


Statement  by  Sanborn,  C.  J. : 

This  is  an  appeal  from  a decree  of  the  cir- 
cuit court  dismissing  a bill  brought  by  the 
United  States  against  the  Trans-Missouri 
Freight  Association  and  eighteen  railroad 
-companies,  under  the  provisions  of  the  Act 
of  Congress  of  July  2,  1890,  entitled  “An 
Act  to  Protect  Trade  and  Commerce  Against 
Unlawful  Restraints  and  Monopolies,”  com- 
monly known  as  the  “Sherman  Anti-Trust 
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Act”  (26  Stat.  at  L.  209,  chap.  647 ; Rev. 
Stat.  Supp.  762)  to  dissolve  the  association, 
and  enjoin  the  railroad  companies  from  ful- 
filling an  agreement  with  each  other  to  have 
and  maintain  joint  rules,  regulations,  and 
rates  for  carrying  freight  between  competing 
points  upon  their  several  roads.  The  case 
was  heard  on  the  bill  and  the  answers  of  the 
several  defendants. 

The  bill  alleges  that  the  defendant  rail- 
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road  companies  were  corporations  and  com- 
mon carriers,  and  that  they  owned  independ- 
ent and  competing  lines  of  railroad  in  that 
part  of  the  United  States  west  of  the  Missis- 
sippi and  Missouri  rivers;  that  they  were 
engaged  in  transporting  freight  among  the 
states  and  to  and  from  foreign  nations,  and 
that  they  had  been  encouraged  to  construct 
and  maintain  these  competing  lines  of  rail- 
road independent  of  each  other  by  subsidies 
and  grants  of  lands  from  the  United  States 
and  the  people  of  the  states  and  territories 
west  of  these  great  rivers.  The  bill  then  al- 
leges that,  not  being  content  with  the  rates 
of  freight  they  were  receiving,  intending  op- 
pressively to  augment  those  rates,  to  coun- 
teract the  effect  of  free  competition  upon 
them,  to  establish  and  maintain  arbitrary 
rates,  and  to  procure  large  sums  of  money 
from  the  people  of  those  states  and  territories 
engaged  in  interstate  commerce,  they  entered 
into  an  agreement  on  March  15,  1889,  which, 
as  subsequently  modified,  reads  thus : 

“ Memorandum  of  agreement,  made  and  en- 
tered into  this  fifteenth  day  of  March,  1889, 
by  and  between  the  following  railroad  com- 
panies, viz  : Atchison,  Topeka  & Santa  Fe 

Railroad,  Chicago,  Rock  Island  & Pacific 
Railway,  Chicago,  St.  Paul,  Minneapolis 
& Omaha  Railway,  Burlington  & Missouri 
River  Railroad  in  Nebraska,  Denver  & Rio 
Grande  Railroad,  Denver  '&  Rio  Grande 
Western  Railway,  Fremont,  Elkhorn  & Mis- 
souri Valley  Railroad,  Kansas  City,  Ft.  Scott 
& Memphis  Railroad,  Kansas  City,  St.  Jo- 
seph & Council  Bluffs  Railroad,  Missouri 
Pacific  Railway,  Sioux  City  & Pacific  Rail- 
road, St.  Joseph  & Grand  Island  Railroad, 
St.  Louis  & San  Francisco  Railway,  Union 
Pacific  Railway,  Utah  Central  Railway,  and 
such  other  companies  as  may  hereafter  be- 
come parties  hereto.  Witnesseth,  for  the 
purpose  of  mutual  protection,  by  establish- 
ing and  maintaining  reasonable  rates,  rules, 
and  regulations  on  all  freight  traffic,  both 
through  and  local,  the  subscribers  do  here- 
by form  an  association,  to  be  known  as 
the  Trans-Missouri  Freight  Association,  and 
agree  to  be  governed  by  the  following  pro- 
visions : 

“Article  I. 

“The  traffic  to  be  included  in  the  Trans- 
Missouri  Freight  Association  shall  be  as  fol- 
lows : 

“1.  All  traffic  competitive  between  any 
two  or  more  members  hereof  passing  between 
points  in  the  following  described  territory, 
commencing  at  the  Gulf  of  Mexico,  on  the 
95th  meridian  ; thence  north  to  the  Red  river  ; 
thence  via  that  river  to  the  eastern  boundary 
line  of  the  Indian  territory  ; thence  north  by 
said  boundary  line  and  the  eastern  line  of 
the  state  of  Kansas  to  the  Missouri  river,  at 
Kansas  City ; thence  via  the  said  Missouri 
river  to  the  point  of  intersection  of  that  river 
with  the  eastern  boundary  of  Montana  ; thence 
via  the  said  eastern  boundary  line  to  the  in- 
ternational line,  —the  foregoing  to  be  known 
as  the  ‘Missouri  River  Line  thence  via  said 
international  line  to  the  Pacific  coast ; thence 
via  the  Pacific  coast  to  the  international  line 
between  the  United  States  and  Mexico  ; thence 
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via  said  international  line  to  the  Gulf  of 
Mexico,  and  thence  via  said  Gulf  to  the  point 
of  beginning,  including  business  between 
points  on  the  boundary  line  as  described. 

“2.  All  freight  traffic  originating  within 
the  territory  as  defined  in  the  first  section 
when  destined  to  points  east  of  the  aforesaid 
Missouri  river  line. 

“ Exceptions. 

“ (a)  The  D.  & R.  G.  and  the  D.  & R.  G. 
W.,  except  their  business  to  and  from  points 
in  Colorado  west  of  the  D.  & R.  G.  line  be- 
tween Denver  and  Trinidad  ; also  business 
via  their  lines  between  points  in  Colorado' 
and  points  in  Utah. 

“All  local  business  between  Denver  and 
Trinidad  and  intermediate  points;  all  local 
business  of  the  A.,  T.  & S.  F.  between 
Pueblo  and  Canon  City,  Colo.  ; all  stone 
traffic  having  both  origin  and  destination 
within  the  state  of  Colorado. 

“The  jurisdiction  of  this  association,  in 
so  far  as  the  business  of  the  Denver  & Ria 
Grande  and  the  Denver  & Rio  Grande  West- 
ern railway  companies  is  concerned,  covers 
the  following  traffic,  namely  : 

“All  freight  traffic  to,  from,  or  through  all 
common  or  junction  points  in  the  states  of 
Nebraska  and  Kansas  and  the  Indian  terri- 
tory, originating  at  or  destined  to  Denver, 
Colorado  Springs,  Pueblo,  or  Trinidad. 

“All  freight  traffic  between  Ogden,  Span- 
ish Fork,  and  intermediate  points  on  the  one 
hand,  and  to,  from,  or  through  points  in 
Kansas  or  Nebraska  upon  or  east  of  the  103d 
meridian,  on  the  other  hand. 

“Traffic  which  may  be  excluded  under  the 
application  of  the  above  is  only  such  as  may 
be  delivered  to  or  received  from  the  Denver 
& Rio  Grande  Railroad  and  Denver  & Rio 
Grande  Western  Railway. 

“ (b)  Traffic  included  in  the  Trans- Conti- 
nental & International  Association. 

“ (c)  Traffic  passing  between  points  in 
Kansas  or  Nebraska  and  Mississippi  river, 
points,  Carondelet  and  south ; also  traffic 
passing  between  points  in  Kansas  or  Nebraska 
and  points  in  the  southern  states  east  of  the 
Mississippi  river  and  south  of  the  south  line 
of  Kentucky  and  Virginia,  regardless  of  the 
route  by  which  the  business  crosses  the  Mis- 
sissippi or  Ohio  rivers. 

“ (d)  Traffic  passing  between  Missouri  river 
points  and  points  in  the  territory  east  of  said 
river. 

“ (e)  All  traffic  to  points  on  the  Northern 
Pacific  and  Manitoba  railways. 

“ (f)  Traffic  to  points  in  Arkansas. 

“(g)  Coal,  stone  and  gravel  from  Col- 
orado, Wyoming  and  Dakota,  to  points  in 
Kansas  and  Nebraska,  and  to  Sioux  City, 
Council  Bluffs,  or  Pacific  Junction,  Iowa, 
St.  Joseph,  Kansas  City,  or  Boswell,  Mo. 

“ (h)  The  interchange  of  traffic  with  the 
Colorado  Midland  and  South  Park  Compa- 
nies, to  or  from  Aspen,  Colorado,  Glenwood 
Springs,  Colorado,  and  intermediate  points, 
including  coal  branches  therefrom,  and  Bue- 
na Vista,  Colorado,  and  Leadville,  Colo- 
rado. 

“ (i)  Business  to  and  from  Florence,  Col- 
orado, by  all  lines. 
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“Article  II. 

“Sec.  1.  The  association  shall,  by  unani- 
mous vote,  elect  a chairman  of  the  organiza- 
tion. The  chairman  may  be  removed  by  a 
two  thirds  vote  of  the  members. 

“Sec.  2.  There  shall  be  regular  meetings 
of  the  association  at  Kansas  City,  unless  no- 
tice shall  be  given  by  the  chairman  that  the 
business  to  be  transacted  does  not  warrant 
calling  the  members  together,  which  notice 
shall  be  given  not  less  than  four  days  be- 
fore the  day  set  for  the  meeting.  When  a 
meeting,  regular  or  special,  is  convened,  it 
shall  be  incumbent  upon  each  party  hereto  to 
be  represented  by  some  officer  authorized  to 
act  definitely  upon  any  and  all  questions  to  be 
^considered.  Each  road  shall  designate  to 
the  chairman  one  person  who  shall  be  held 
personally  responsible  for  rates  on  that  road. 
Such  person  shall  be  present, at  all  regular 
meetings  when  possible,  and  shall  represent 
his  road,  unless  a superior  officer  is  present. 
If  unable  to  attend,  he  shall  send  a substi- 
tute, with  written  authority  to  act  upon  all 
questions  which  may  arise,  and  the  vote  of 
such  substitute  shall  be  binding  upon  the 
company  he  represents. 

“Sec/8.  A committee  shall  be  appointed 
to  establish  rates,  rules,  and  regulations  on 
the  traffic  subject  to  this  association,  and  to 
consider  changes  therein,  and  make  rules  for 
meeting  the  competition  of  outside  lines. 
Their  conclusions,  when  unanimous,  shall  be 
made  effective  when  they  so  order ; but  if 
they  differ  the  question  at  issue  shall  be  re- 
ferred to  the  managers  of  the  lines  parties 
hereto,  and  if  they  disagree  it  shall  be  ar- 
bitrated in  the  manner  provided  in  article  7. 

“Sec.  4.  At  least  five  days’  written  notice 
prior  to  each  monthly  meeting  shall  be  given 
the  chairman  of  any  proposed  reduction  in 
rates,  or  change  in  any  rule  or  regulation 
governing  freight  traffic  ; eight  days  in  so 
far  as  applicable  to  the  traffic  of  Colorado  or 
Utah. 

“ Sec.  5.  At  each  monthly  meeting  the  as- 
sociation shall  consider  and  vote  upon  all 
changes  proposed  of  which  due  notice  has 
been  given,  and  all  parties  shall  be  bound  by 
the  decision  of  the  association  so  expressed, 
unless  tl\en  and  there  the  parties  shall  give 
the  association  definite  written  notice  that  in 
ten  days  thereafter  they  shall  make  such  mod- 
ification, notwithstanding  the  vote  of  the 
.association  : provided,  that,  if  the  member 
giving  notice  of  the  change  shall  fail  to  be 
represented  at  the  meeting,  no  action  shall  be 
taken  on  its  notice,  and  the  same  shall  be 
considered  withdrawn.  Should  any  member 
insist  upon  a reduction  of  rate  against  the 
views  of  the  majority,  or  if  the  majority 
favor  the  same,  and  if,  in  the  judgment  of 
•said  majority,  the  rate  so  made  affects  seri- 
ously the  rates  upon  other  traffic,  then  the  as- 
sociation may,  by  a majority  vote  upon  such 
other  traffic,  put  into  effect  corresponding 
rates,  to  take  effect  upon  the  same  day.  By 
unanimous  consent  any  rate,  rule,  or  regu- 
lation relating  to  freight  traffic  may  be  mod- 
ified at  any  meeting  of  the  association  with- 
out previous  notice. 

“ Sec.  6.  Notwithstanding  anything  in  this 
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article  contained,  each  member  may,  at  its 
peril,  make  at  any  time,  without  previous 
notice,  such  rate,  rule,  or  regulation  as  may 
be  necessary  to  meet  the  competition  of  lines 
not  members  of  the  association,  giving  at  the 
same  time  notice  to  the  chairman  of  its  action 
in  the  premises.  If  the  chairman  upon  in- 
vestigation shall  decide  that  such  rate  is  not 
necessary  to  meet  the  direct  competition  of 
lines  not  members  of  the  association,  and 
shall  so  notify  the  road  making  the  rate,  it 
shall  immediately  withdraw  such  rate.  At 
the  next  meeting  of  the  association  held  after 
the  making  of  such  rate  it  shall  be  reported 
to  the  association,  and,  if  the  association 
shall  decide  by  a two  thirds  vote  that  such 
rate  was  not  made  in  good  faith  to  meet  such 
competition,  the  member  offending  shall  be 
subject  to  the  penalty  provided  in  section  8 
of  this  article.  If  the  association  shall  de- 
cide by  a two  thirds  vote  that  such  rate  was 
•made  in  good  faith  to  meet  such  competition, 
it  shall  be  considered  as  authority  for  the  rate 
so  made. 

“ Sec.  7.  All  arrangements  with  connecting 
lines  for  the  division  of  through  rates  relating 
to  traffic  covered  by  this  agreement  shall  be 
made  by  authority  of  the  association : pro- 
vided, however,  thaf  when  one  road  has  a 
proprietary  interest  in  another  the  divisions 
between  such  roads  shall  be  what  they  may 
elect,  and  shall  not  be  the  property  of  the 
association : provided,  further,  that,  as  re- 
gards traffic  contracts  at  this  date  actually 
existing  between  lines  not  having  common 
proprietary  interests,  the  same  shall  be  re- 
ported, so  far  as  divisions  are  concerned,  to 
the  association,  to  the  end  that  divisions  with 
competing  lines  may,  if  thought  advisable 
by  them,  be  made  on  equally  favorable  terms. 

“ Sec.  8.  It  shall  be  the  duty  of  the  chair- 
man to  investigate  all  apparent  violations  of 
the  agreement,  and  to  report  his  findings  to 
the  managers,  who  shall  determine  by  a ma- 
jority vote  (the  member  against  whom  com- 
plaint is  made  to  have  no  vote)  what,  if  any, 
penalty  shall  be  assessed,  the  amount  of  each 
fine,  not  to  exceed  one  hundred  dollars,  to  be 
paid  to  the  association.  If  any  line  party 
hereto  agrees  with  a shipper,  or  any  one  else, 
to  secure  a reduction  or  change  in  rates,  or 
change  in  the  rules  or  regulations,  and  it  is 
shown  upon  investigation  by  the  chairman 
that  such  an  arrangement  was  effected,  and 
traffic  thereby  secured,  such  action  shall  be 
reported  to  the  managers,  who  shall  deter- 
mine, as  above  provided,  what,  if  any,  pen- 
alty shall  be  assessed. 

“ Sec.  9.  When  a penalty  shall  have  been 
declared  against  any  member  of  this  associa- 
tion, the  chairman  shall  notify  the  managing 
officer  of  said  company  that  such  fine  has  been 
assessed,  and  that  within  ten  days  thereafter 
he  will  draw  for  the  amount  of  the  fine  ; and 
the  draft,  when  presented,  shall  be  honored 
by  the  company  thus  assessed. 

“Sec.  10.  All  fines  collected  to  be  used  to 
defray  the  expenses  of  the  association,  the 
offending  party  not  to  be  benefited  by  the 
amounts  it  may  pay  as  fines. 

“ Sec.  11.  Any  member  not  present  or  fully 
represented  at  roll  call  of  general  or  special 
I meetings  of  the  freight  association,  of  which 
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due  and  proper  notice  has  been  given,  shall 
be  fined  one  dollar,  to  be  assessed  against  his 
company,  unless  he  shall  have  previously 
filed  with  the  chairman  notice  of  inability 
to  be  present  or  represented. 

“Article  III. 

“The  duties  and  powers  of  the  chairman 
shall  be  as  follows  : 

“Section  1.  He  shall  preside  at  all  meet- 
ings of  the  association,  and  make  and  keep  a 
record  thereof,  and  promulgate  such  of  said 
proceedings  as  may  be  necessary  to  inform 
the  parties  hereto  of  the  action  taken  by  the 
association. 

“Sec.  2.  He  shall  at  all  times  keep  and 
publish  for  the  use  of  the  members  a full 
record  of  the  rates,  rules,  and  regulations 
prevailing  on  all  lines  parties  hereto  on  busi- 
ness covered  by  this  agreement,  and  each  of 
the  parties  hereto  agrees  to  furnish  such  num- 
ber of  copies  of  the  rates,  rules,  and  regular 
tions  issued  by  it  as  the  chairman  may  re- 
quire. 

“ Sec.  3.  He  shall  construe  this  agreement 
and  all  resolutions  adopted  thereunder,  his 
construction  to  be  binding  until  changed  by 
a majority  vote  of  the  association. 

“Sec.  4.  He  shall  publish  in  joint  form  all 
rates,  rules,  or  regulations  which  are  general 
in  their  character  and  apply  throughout  the 
territory  of  the  association,  and  shall  also 
publish  in  the  manner  above  such  rates,  rules, 
or  regulations  applying  on  traffic  common  to 
two  or  more  lines  as  may  be  agreed  upon  by 
the  lines  in  interest. 

“Sec.  5.  He  shall  be  furnished  with  copies 
of  all  waybills  for  freight  carried  under  this 
agreement  when  called  for,  and  shall  furnish 
such  statistics  as  may  be  necessary  to  give 
members  general  information  as  to  the  traffic 
moved,  subject  to  the  provisions  of  the  Inter- 
state Commerce  Railway  Association  agree- 
ment as  to  lines  members  thereof. 

“Sec.  6.  He  shall  render  to  each  member 
of  the  association  monthly  statements  of  the 
expenses  of  the  association,  showing  the  pro- 
portions due  from  each,  and  shall  make  drafts 
on  members  for  the  different  amounts  thus 
shown  to  be  due. 

“Sec.  7.  He  shall  hear  and  determine  all 
charges  of  violations  of  this  agreement,  and 
assess,  collect,  and  dispose  of  the  fines  for 
such  violations  as  provided  for  herein. 

“ Sec.  8.  The  chairman  shall  be  empowered 
to  authorize  lines  in  the  association  to  meet 
the  rates  of  another  line  or  other  lines  in  the 
association  when  in  his  judgment  such  action 
is  justified  by  the  circumstances ; this,  how- 
ever, not  to  act  in  any  way  as  an  indorsement 
of  an  unauthorized  rate  made  by  any  mem- 
ber. 

“Sec.  9.  Only  parties  interested  shall  vote 
upon  questions  arising  under  the  agreement, 
and  in  case  of  doubt  the  chairman  shall  de- 
cide as  to  whether  any  party  is  so  interested 
or  not,  subject  to  appeal,  as  provided  by 
section  3 of  article.  3 of  the  agreement.  . 

“Article  IV. 

“Any  willful  under  billing  in  weights  or 
billing  of  freight  at  wrona:  classification 
shall  be  considered  a violation  of  this  agree- 
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ment,  and  the  rules  and  regulations  of  any 
weighing  association  or  inspection  bureau  as 
established  by  it,  or  as  enforced  by  its  offi- 
cers and  agents,  shall  be  considered  binding 
under  the  provisions  of  this  agreement,  and 
any  willful  violation  of  them  shall  be  sub- 
ject to  the  penalties  provided  herein. 

“Article  Y. 

“The  expenses  of  the  association  shall  be 
borne  by  the  several  parties  in  such  propor- 
tion as  may  be  fixed  by  the  chairman.  Any 
member  not  satisfied  with  the  allotment  so 
made  may  appeal  to  the  association,  which 
shall,  at  its  first  regular  meeting  thereafter, 
determine  the  matter,  which  may  be  done  by 
a two  thirds  vote  of  the  members. 

“Article  YI. 

“There  shall  be  an  executive  committee  of 
three  members,  to  be  elected  by  unanimous 
vote.  The  committee  shall  approve  the  ap- 
pointment and  salaries  of  necessary  employes, 
except  that  of  the  chairman,  and  authorize 
all  disbursements.  All  action  of  this  com- 
mittee shall  be  unanimous. 

“ Article*  VII. 

“In  case  the  managers  of  the  lines  parties 
hereto  fail  to  agree  upon  any  question  arising 
under  this  agreement  that  shall  be  brought 
before  the  association,  it  shall  be  referred  to 
an  arbitration  board,  which  shall  consist  of 
three  members  of  the  executive  board  of  the 
Interstate  Commerce  Railway  Association : 
provided,  however,  that,  in  case  of  arbitra- 
tion in  which  the  members  of  this  associa- 
tion only  are  interested,  they  may,  by  unani- 
mous vote,  substitute  a special  board. 

“Article  VIII. 

“This  agreement  shall  take  effect  April  1, 
1889,  subject  thereafter  to  thirty  days’  notice 
of  a desire  on  the  part  of  any  line  to  with- 
draw from  or  amend  the  same.” 

The  bill  further  alleges  that  this  agree- 
ment took  effect  April  15,  1889 ; that  under 
it  rules,  regulations,  and  rates  for  carrying 
freight  over  the  railroads  of  the  defendant 
companies  were  fixed  by  the  association,  and 
have  since  been  maintained  by  them ; that 
since  that  date  these  railroad  companies  have 
declined  and  refused  at  all  times  to  fix  or 
give  rates  for  the  carriage  of  freight  based 
upon  the  cost  of  constructing  and  maintain- 
ing their  several  lines  of  railroad  and  the 
cost  of  carrying  freights  over  the  same,  and 
such  other  elements  as  should  be  considered 
in  establishing  tariff  rates  upon  each  partic- 
ular road  ; and  that  the  people  engaged  in  in- 
terstate commerce  have  been  compelled  to  pay 
the  arbitrary  rates  of  freight,  and  to  submit 
to  the  arbitrary  rules  and  regulations  es- 
tablished and  maintained  by  the  association 
formed  under  the  agreement,  and  have  been 
and  are  deprived  of  the  benefits  that  might  be 
expected  to  flow  from  free  competition  be- 
tween the  several  lines  of  railroad  of  the  de- 
fendant companies,  and  that  in  this  way  the 
defendant  companies  have  combined  in  re- 
straint of  trade  and  commerce  among  the 
states,  and  have  attempted  to  monopolize,  and 
have  monopolized,  a part  of  this  commerce. 

Three  of  the  railroad  companies  were  not 
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members  of  the  association,  and  will  not  be 
further  noticed.  The  answers  of  the  15  com- 
panies who  were  members  of  the  association 
are  substantially  the  same.  The  first  defense 
in  these  answers  is  that  the  Interstate  Com- 
merce Law  of  February 4,  1887,  entitled  “An 
Act  to  Regulate  Commerce”  (24  Stat.  at  L. 
379,  chap.  104 ; Rev.  Stat.  Supp.  529)  and 
the  acts  amendatory  thereof,  constitute  a com- 
plete code  of  laws  regulating  that  part  of 
commerce  among  the  states  and  with  foreign 
nations  which  relates  to  transportation,  and 
that  the  Act  of  July  2,  1890,  is  not  applica- 
ble to,  and  does  not  govern,  them  or  their 
actions. 

Coming  to  the  merits  of  the  suit,  these  de- 
fendants admit  that  they  are  common  car- 
riers ; that,  with  some  exceptions  not  im- 
portant here,  they  owned  independent  and 
competing  lines  of  railroad  in  that  part  of 
the  United  States  west  of  the  Missouri  and 
Mississippi  rivers,  and  that  they  were  en- 
gaged in  "the  transportation  of  freight  among 
the  states  and  territories,  and  to  and  from 
foreign  nations,  in  that  region,  but  they  deny 
that  they  owned  the  only  through  lines  of 
railroad  engaged  in  that  business  there  ; and 
allege  that  there  wrere  several  others,  to 
wit,  the  Northern  Pacific  Railroad  Company, 
the  Great  Northern  Railway  Company,  the 
Southern  Pacific  Railroad  Company,  and  the 
Texas  Pacific  Railroad  Company.  They  ad- 
mit that  some  of  them  were  assisted  and  en- 
couraged to  construct  and  maintain  through 
competing  lines  of  railroad,  independent  of 
each  other,  by  subsidies,  land  grants,  and 
donations  from  the  United  States,  and  from 
the  people  of  the  various  states  and  territories 
west  of  the  great  rivers.  They  admit  that 
they  entered  into  the  agreement  March  15, 
1889,  and  that  rules,  regulations,  and  rates  of 
freight  have  since  been  fixed  and  charged  by 
the  association  thus  formed,  and  that  they 
have  complied  with  and  maintained  them. 
They  deny,  however,  that  at  the  time  they  en- 
tered into  the  agreement  they  were  dissatisfied 
with  the  rates  of  freight  they  were  receiving. 
They  deny  that  they  intended,  in  connection 
with  the  formation  of  the  association  or  other- 
wise, to  unjustly  or  oppressively  augment 
such  rates,  or  to  counteract  the  effect  of  free 
competition  on  prices  or  facilities  of  trans- 
portation, or  to  establish  or  to  maintain  arbi- 
trary rates,  or  to  prevent  any  one  of  the  de- 
fendants from  reducing  rates,  or  to  procure 
unreasonably  great  sums  of  money  from  the 
people  of  the  states  and  territories  west  of  the 
great  rivers  engaged  in  interstate  commerce. 
They  deny  that  the  formation  and  operations 
of  the  association  have  had  any  such  effects, 
but  aver  that  they  have  tended  to  decrease 
rates,  and  to  benefit  the  people  and  the  roads. 
They  deny  that  they  had  any  intention  by  the 
formation  of  the  association  to  monopolize  or 
attempt  to  monopolize  the  freight  traffic  of 
the  region  affected  by  it,  and  deny  that  it 
has  had  any  such  effect.  They  allege  that 
they  were  subject  to  the  provisions  of  the 
Act  of  Congress  of  February  4,  1887,  en- 
titled, “An  Act  to  Regulate  Commerce,”  and 
the  acts  amendatory  thereof.  They  aver  that 
under  that  Act  they  were  required  to  make 
all  charges  reasonable  and  just ; that  they 
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were  prohibited  from  making  any  unjust 
discriminations,  or  any  undue  or  unreason- 
able preferences,  or  frhm  giving  any  undue 
advantages,  and  that  they  were  required  to 
establish  a classification  of  freight  and  rates 
of  freight,  and  to  publish  and  file  with  the 
Interstate  Commerce  Commission  schedules 
showing  this  classification  and  these  rates, 
and  then  to  abide  by  and  maintain  them  ; 
that,  in  order  to  comply  with  this  law,  con- 
sultation between  and  concerted  action  of  the 
railroad  companies  conducting  the  transpor- 
tation business  west  of  the  great  rivers  was 
essential ; and  that  they  made  this  agreement 
and  formed  this  association  in  order  that  they 
might  more  effectually  comply  with  the  pro- 
visions of  this  law  than  they  could  do  acting 
independently.  They  allege  that  the  rates 
they  have  established  and  maintained  have 
been  reasonable  and  just ; that  since  the  or- 
ganization of  the  association  more  than  200 
reductions  of  rates  have  been  made  through 
its  action  ; that  their  agreement  forming  the 
association  was  filed  wTith  the  Interstate  Com- 
merce Commission  under  the  Act,  and  that  the' 
rules,  regulations,  and  rates  they  have  estab- 
lished and  maintained  have  been  in  strict  con- 
formity to  the  provisions  thereof.  They  deny 
that  the  people  have  been  deprived  of  the 
benefits  which  might  be  expected  to  flow  from 
free  competition  in  the  business  of  transpor- 
tation, and  allege  that  the  utmost  freedom 
compatible  with  obedience  to  the  Interstate 
Commerce  Act  and  with  the  preservation  of 
the  existing  agencies  of  competition  prevails, 
and  they  insist  that  their  association  and  ac- 
tion under  this  conti act  constitute  no  com- 
bination or  conspiracy  in  restraint  of  inter- 
state or  international  commerce. 

The  opinion  filed  by  the  court  below  when 
the  bill  was  dismissed  is  reported  in  53  Fed. 
Rep.  440. 

Argued  before  Sanborn,  Circuit  Judge , 
and  Shiras  and  Thayer,  District  Judges. 

Mr.  J.  W.  Ady  for  appellant. 

Mr.  George  R.  Peck,  for  appellees: 

I.  The  Act  of  July  2,  1890,  commonly 
called  the  Anti-Trust  Act,  does  not  include, 
and  was  not  intended  to  include,  combina- 
tion or  agreements  between  railway  com- 
panies. The  provisions  of  the  Act  operate, 
and  were  intended  to  operate,  upon  other  and 
different  combinations,  and  have  no  applica- 
tion to  agreements  or  combinations  between 
railway  companies. 

The  Act  itself  does  not  assume  to  deal  with 
transportation  or  with  the  carrying  trade  of 
the  country. 

A comparison  of  the  different  provisions  of 
the  Act,  shows  that  the  idea  that  railway  com- 
binations are  included  in  it,  cannot  for  one 
moment  be  entertained. 

All  statutes  are  read  in  the  light  of  history. 

Church  of  Holy  Trinity  v.  United  States,  143 
U.  S.  457,  36  L.  ed.  227. 

When  the  Act  under  which  this  suit  is 
brought  was  passed,  the  public  mind  was  in  an 
agitated  and  excited  state  on  the  subject  of 
trusts.  When  the  Fifty-first  Congress  met  in 
December,  1889,  a great  number  of  trusts  ex~ 
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isted,  some  small  and  some  large,  some  local 
and  some  national, — and  even  international. 

So  far  as  congressional  regulation  of  rail- 
ways was  concerned  it  was  a time  of  profound 
peace.  The  people  had  already  demanded  a 
law  upon  that  subject  and  had  obtained  it. 
The  subject  of  Congressional  Railway  Legis- 
lation had  had  its  day;  the  Interstate  Com- 
merce Act  had  been  passed  and  all  of  its  pro- 
visions were  in  active  operation. 

Historically  considered,  trusts  were  the  evils 
specially  in  mind  when  Congress  passed  the  Act 
under  consideration. 

Traffic  associations  were  well  known,  both 
when  the  Interstate  Commerce  Act  was  passed 
and  when  the  Anti-Trust  Act  was  passed. 

In  the  very  first  annual  report  of  the  Inter- 
state Commerce  Commission,  an  elaborately 
prepared  official  document,  the  Commission, 
with  all  the  facts  before  it,  had  spoken  in  high 
commendation  of  traffic  associations. 

With  this  report,  before  Congress,  is  it  pos- 
sible to  believe  that  they  intended  by  the  Anti- 
Trust  Act  to  prohibit  traffic  associations— the 
very  instrumentalities  upon  which  the  Inter- 
state Commerce  Commission  relied  for  assist- 
ance in  carrying  on  its  great  work? 

Congress  positively  refused  to  include  trans- 
portation. 

An  amendment  was  introduced  in  the  House 
of  Representatives  specifically  including  trans- 
portation, and  it  was  rejected,  as  shown  by  the 
Congressional  record  which  the  court  can  ex- 
amine. 

Blake  v.  National  City  Bank  of  New 
York,  90  U.  S.  23  Wall.  307,  23  L.  ed.  119. 
See  Cong.  Rec.  vol.  21,  part  1,  p.  96;  Cong. 
Rec.  vol.  21,  part  4,  p.  3153;  Cong.  Rec.  vol. 
21,  part  4,  p.  3857;  Cong.  Rec.  vol.  21,  part  5, 
p.  4099:  Cong.  Rec.  vol.  21,  part  5,  p.  4104; 
Cong.  Rec.  vol.  21,  part  5,  p.  4123;  Cong.  Rec. 
vol.  21,  part  5,  p.  4753;  Cong.  Rec.  vol.  21, 
part  5,  p.  4857;  Cong.  Rec.  vol.  21,  part  6,  p. 
5113;  Cong.  Rec.  vol.  21,  part  6,  p.  5950; 
Cong.  Rec.  vol.  21,  part  6,  p.  5981;  Cong. 
♦Rec.  vol.  21,  part  7,  p.  6116;  Cong.  Rec.  vol. 
21,  part  7,  p.  6208;  Cong.  Rec.  vol.  21,  part  7, 
p.  6312. 

Taken  as  a whole,  the  Interstate  Commerce 
Act  is  special  and  regulative,  while  the  Anti- 
Trust  Act  is  general  and  prohibitive. 

The  penalties,  the  procedure,  the  entire  ma- 
chinery by  which  the  two  acts  are  enforced  is 
so  different  as  to  make  it  impossible  that  they 
were  intended  to  cover  the  same  subject. 

Where  a statute  in  general  words  is  com- 
pared with  a statute  which  is  special  or  par- 
ticular, the  general  gives  way  to  the  special 
and  will  not  be  held  to  embrace  the  subject 
contained  in  the  special  statute  unless  the  in- 
tention that  it  should  be  so  is  clearly  mani- 
fested. 

Endlich,  Interpretation  of  Statutes,  § 225 ; 
Bishop,  Written  Laws,  § 126;  Brewer  v. 
Blougher , 39  U.  S.  14  Pet.  178,  10  L.  ed.  408  ; 
Atlins  v.  Fiber  Disintegrating  Co.  85  U.  S. 
18  Wall.  272,  21  L.  ed.  841;  United  States  v. 
Saunders , 89  U.  S.  22  Wall.  492,  22  L.  ed.  736; 
Townsend  v.  Little , 109  U.  S.  504,  27  L.  ed. 
1012. 

II.  The  agreement  of  March  15,  1889,  be- 
tween the  defendants  is  neither  a “ contract, 
combination  in  the  form  of  trust  or  otherwise, 
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or  conspiracy  in  restraint  of  trade  or  commerce 
among  the  several  states,”  nor  by  virtue  of 
it  do  the  defendants  “ monopolize,  or  at- 
tempt to  monopolize,  or  combine  or  conspire 
with  any  other  person  or  persons  to  monopo- 
lize any  part  of  the  trade  or  commerce 
among  the  several  states.”  The  agreement, 
therefore,  is  not  a violation  of  the  Act  of  July 
2,  1890. 

Whatever  in  the  way  of  restraint  of  trade  or 
commerce,  or  of  monopolizing,  is  illegal  at  the 
common  law,  is  illegal  under  this  statute,  and 
not  otherwise. 

Patterson,  Contracts  in  Restraint  of  Trade, 
52,  53. 

Restraint  of  trade,  at  the  common  law, 
meant  that  restriction  upon  freedom  of  action 
which,  first,  deprived  the  public  of  the  re- 
stricted party’s  industry,  and,  secondly,  pre- 
cluded the  restricted  party  from  pursuing  his 
occupation,  and  thus  prevented  him  from  sup- 
porting himself  and  family. 

Oregon  Steam  Nav.  Co.  v.  Winsor,  87  U.  S. 
20  Wall.  64,  22  L.  ed.  315. 

A monopoly  was  originally  a grant  by  the 
crown  to  certain  persons  or  corporations  of  the 
exclusive  right  to  carry  on  some  business, 
trade  or  avocation. 

The  Monopolies , 11  Coke,  84  b. 

Monopoly,  at  the  present  day,  simply  means 
the  obtaining,  without  a grant  from  the  sover- 
eign, of  the  exclusive  power  to  carry  on  a cer- 
tain trade  or  business. 

Is  the  Trans-Missouri  Association  an  organ- 
ization in  restraint  of  trade  or  commerce  ? An 
indispensable  element  of  restraint  of  trade,  in 
its  proper  legal  sense,  is  that  one  or  more  of 
the  parties  to  the  contract  must  agree  to  go  out 
of  business,  and  surrender  that  which  before 
belonged  to  him  or  them  to  the  other  parties 
making  the  agreement. 

The  contract  between  the  defendants,  con- 
stituting the  Trans-Missouri  Freight  Associa- 
tion, is  clearly  not  within  the  section  of  the  Act 
which  prohibits  restraint  of  trade. 

Mitchell  v.  Reynolds , 1 P.  Wms.  181,  192, 
197;  Oregon  Steam  Nav.  Co.  v.  Winsor,  87  TJ. 
S.  20  Wall.  64,  22  L.  ed.  315. 

The  Anti-Trust  Act  does  not  forbid  contracts 
and  combinations  merely  on  the  ground  that 
they  are  against  public  policy,  but  only  such 
as  are  in  restraint  of  trade  or  which  monop- 
lize  or  attempt  to  monopolize. 

The  phrase  “ public  policy”  can  only  mean 
the  settled  policy  of  a state  or  government 
which  appears  in  its  constitution,-  laws  and 
judicial  decisions. 

Richardson  v.  Mellish,  2 Bing.  229,  252; 
Mogul  SS.  Co.  v.  McGregor  [ 1 892  J 2 App. 
Cas.  25,  45,  46;  Vidal  v.  Philadelphia,  43  U. 
S.  2 How.  127,  11  L.  ed.  205;  Hadden  v. 
Barney,  72  U.  S.  5 Wall.  107,  18  L.  ed.  518. 

If  the  statute  has  not  been  violated  bv  the 
defendants  the  government  can  well  afford  to 
wait  for  another  opportunity  to  vindicate  pub- 
lic policy. 

Contracts  in  restraint  of  trade  involve  a 
diminution  of  the  number  of  persons  engaged 
in  trade  or  of  the  supply  furnished  the  public. 
If  a contract  alleged  to  be  in  restraint  of  trade 
contains  one  of  these  elements,  then  and  not 
until  then  can  public  policy  come  in  to  deter- 
mine whether  the  restraint  is  of  such  a char- 
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acter  or  goes  to  such  extent  as  to  make  it  vio? 
lative  of  public  right. 

Patterson,  Contracts  in  Restraint  of  Trade, 
17;  Fowle  v.  Park,  131  U.  S.  88,  33  L.  ed.  67; 
Diamond  Match  Co.  v.  Roeber,  106  N.  Y.  473, 
60  Am.  Rep.  464;  Beal  v.  Chase,  31  Mich.  490; 
Proctor  v.  Sargent,  2 Scott,  N.  R.  289. 

The  mere  fact  that  a contract  places  a re- 
striction upon  trade  or  competition  is  not  suf- 
ficient to  avoid  it. 

Shrainka  v.  Scharringhausen , 8 Mo.  App. 
522;  Central  Shade,  Roller  Co.  v.  Cushman , 143 
Mass.  353;  Rousillon  v.  Rousillon , L.  R.  14 
Ch.  Div.  366;  Leather  Cloth  Co.  v.  Lorsont,  L. 
R.  9 Eq.  345;  Hubbard  v.  Miller,  27  Mich.  15, 
15  Am.  Rep.  153;  Watertown  Thermometer  Co. 
v.  Pool,  51  Hun,  157:  Perkins  v.  Lyman,  9 
Mass.  522;  Gloucester  Isinglass  & G.  Co.  v. 
Russia  Cement  Co.  154  Mass.  92;  Jones  v. 
Fell,  5 Fla.  510;  Master  Stevedores  Asso.  v. 
Walsh,  2 Daly,  1;  Collins  v.  Locke,  L.  R.  4 
App.  Cas.  674;  Re  Greene,  52  Fed.  Rep.  104. 

The  Anti-Trust  Act  is  not  intended,  and 
does  not  profess,  to  enforce  public  duties;  it  is 
a general  Act  applicable  to  individuals  as  well 
as  to  corporations,  and  as  it  makes  no  distinc- 
tion in  the  penalties  imposed,  it  is  plain  that 
so  far  as  the  Act  is  concerned,  it  does  not  place 
corporations  engaged  in  public  duties  on  any 
different  footing  from  individuals  or  corpora- 
tions engaged  in  purely  private  pursuits. 

The  rule  as  to  agreements  in  restraint  of 
trade  manifestly  ought  to  be  much  more  strin- 
gent in  respect  to  individuals  and  private  cor- 
porations than  it  is  in  respect  to  railway  cor- 
porations, for  the  reason  that  individuals  and 
private  corporations  are  not  subject  to  the  lim- 
itations upon  their  charges  which  are  imposed 
upon  railway  corporations  by  the  law  of  their 
existence. 

Oregon  Steam  Nav.  Co.  v.  Winsor,  87  U.  S. 
20  Wall.  64,  22  L.  ed.  315;  Leslie  v.  LoriUard, 

1 L.  R.  A.  456,  110  N.  Y.  519;  Ives  v.  Smith, 
19  N.  Y.  S.  R.  556;  Manchester  & L.  R.  Co.  v. 
Concord  R.  Co.  (N.  H.)  3 Inters.  Com.  Rep. 
319,  9 L.  R.  A.  689;  Shrewsbury  & B.  R.  Co.  v. 
London  & N.  W.  R.  Co.  2 Macn.  & G.  324, 
17  Q.  B.  652;  Hare  v.  London  & N.  W.  R.  Co. 

2 John.  & H.  80;  Ex  parte  Koehler,  23  Fed. 
Rep.  529,  21  Am.  & Eng.  R.  Cas.  57. 

The  agreement  between  the  different  com- 
panies constituting  the  Trans- Missouri  Freight 
Association,  discloses  not  a single  element  of 
a monopoly  at  common  law. 

The  purpose  of  the  agreement  was  not  to 
raise  rates,  but  to  establish  and  maintain  just 
and  reasonable  rates;  and  to  establish  just  and 
reasonable  rates  is  a right  which  belongs  to 
every  railroad  company  in  the  United  States. 
It  can  never  be  legally  wrong  to  contract  for 
what  is  legally  right. 

The  public  are  deprived  of  no  facilities  to 
which  they  are  entitled;  all  the  roads  are  in 
full  operation,  and  as  shown  by  the  pleadings, 
the  public  are  served  for  just  and  reasonable 
rates;  how,  then,  can  it  be  claimed  that  a mo- 
nopoly has  been  established,  or  that  the  people 
have  been  or  can  be  oppressed? 

Stewart  v.  Erie  & W.  Transp.  Co.  17  Minn. 
372;  Ontario  Salt  Co.  v.  Merchants  Salt  Co.  18 
Grant,  Ch.  540;  Wickens  v.  Evans,  3 Younee 
& J.  318;  Mogul  SS.  Co.  v.  McGregor,  L.  R.  21 
Q.  B.  Div.  544,  23  Q.  B.  Div.  598,  [1892]  2 App. 
4 Inter  S. 


Cas.  25;  Eclipse  Towboat  Co.  v.  Pontcliartrain 
R.  Co.  24  La.  Ann.  1. 

No  such  legal  doctrine  as  free  and  unrestrict- 
ed competition  ever  existed.  Competition  was 
always  a legal  public  right;  but  free  and  unre- 
strained competition,  like  unregulated  liberty 
of  any  kind,  has  always  belonged  to  the  litera- 
ture of  doctrinaires  and  theorists,  and  never  to 
the  sober  and  sensible  jurisprudence  of  the 
Anglo-Saxon  race. 

Kellogg  v.  Larkin,  3Pinney,  150;  Manchester 
& L.  R.  Co.  v.  Concord  R.  Co.  (N.  H.)  3 Inters. 
Com.  Rep.  319,  9 L.  R.  A.  689. 

Bargaining  to  limit  competition,  when  it  is 
kept  within  the  bounds  of  reasonable  protection, 
is  legal,  either  assumed  or  expressly  affirmed. 

Mitchell  v.  Reynolds,  1 P.  Wms.  181;  Perkins 
v.  Lyman,  11  Mass.  76,  6 Am.  Dec.  158;  Pierce 
v.  Fuller,  8 Mass.  223,  5 Am.  Dec.  102;  Bow- 
ser v.  Bliss,  7 Blackf.  344,  43  Am.  Dec.  93; 
Grundy  v.  Edwards,  7 J.  J.  Marsh.  368,  23 
Am.  Dec.  409;  Morgan  v.  Perhamus,  36  Ohio 
St.  517,  38  Am.  Rep.  607 ; Pike  v.  Thomas,  4 
Bibb,  486,  7 Am.  Dec.  741 ; Morse  Twist  Drill 
& M.  Co,  v.  Morse,  103  Mass.  72,  4 Am.  Rep. 
513;  Hoyt  v.  Holly,  39  Conn.  326,  12  Am.  Rep. 
390;  Hubbard  v.  Miller,  27  Mich.  15,  15  Am. 
Rep.  153  ; Cook  v.  Johnson,  47  Conn.  175,  36 
Am.  Rep.  64. 

Our  legislative,  judicial  and  commercial  his- 
tory for  the  past  twenty-five  years  has  all  been 
against  the  doctrine  of  unrestrained  competi- 
tion. 

As  executive  officers  of  the  government  in 
the  control  of  railways,  what  the  Interstate 
Commerce  Commission  has  said  and  done  on 
this  subject  amounts  to  an  executive  construc- 
tion of  the  existing  laws  on  the  subject,  and  as 
such  will  be  followed  by  the  courts,  except 
upon  the  most  clear  and  conclusive  showing 
that  it  is  erroneous. 

Brown  v.  United  States,  113  U.  S.  568,  28 
L.  ed.  1079. 

The  only  criticism  upon  the  associations,  to 
be  found  anywhere  in  their  reports,  is  that  they 
have  not  in  all  cases  lived  up  to  their  articles 
of  agreement  as  closely  as  they  ought,  and  that 
they  should  be  strengthened  and  made  more 
effective  in  their  organization. 

The  agreement  establishing  the  Trans-Mis- 
souri Freight  Association  was  made  long 
before  the  passage  of  the  Anti-Trust  Act.  Mak- 
ing the  agreement,  therefore,  was  not  a viola- 
tion of  this  Act,  for  the  Act  was  not  then  in  ex- 
istence. Whatever  violation  is  now  asserted 
consists,  and  must  consist,  in  doing  something 
— in  acts  that  contravene  the  law.  If  the 
question  of  tendency  is  before  the  court,  how 
can  that  tendency  be  established  except  by  a 
consideration  of  what  has  actually  happened 
by  carrying  out  the  agreement?  What  will 
happen  can  only  be  determined  by  a considera- 
tion of  what  has  happened. 

Stewart  v.  Erie  & W.  Transp.  Co.  17  Minn. 
372;  Mogul  SS.  Co.  v.  McGregor,  [1892]  2 App. 
Cas.  25;  Egerton  v.  Brownlow,  4 H.  L.  Cas.  108. 

Freedom  to  contract  is  the  rule,  and  all  re- 
straints upon  it  the  exception. 

Spangler  v.  Cleveland,  43  Ohio  St.  526,  536; 
Manhattan  Gaslight  Co.  v.  Barker,  36  How. 
Pr.  233,  236:  1 High.  Inj.  9. 

Courts  do  not  enlarge  the  meaning  of  stat- 
utes for  the  purpose  of  affording  a doubtful 
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relief  or  of  embracing  an  act  not  clearly  and 
undoubtedly  within  its  meaning. 

United  Slates  v.  Eaton,  144  U.  S.  677,  36  L. 
ed.  591;  Chase  v.  Curtis,  113  U.  S.  452,  28  L. 
ed. 1038. 

Messrs.  B.  P.  Wag’grener,  Wolcott  & 
Vaile  and  Wallace  Pratt,  adopted  the 
foregoing  brief  on  behalf  of  companies  repre- 
sented by  them. 

Mr.  John  M.  Thurston  with  Messrs.  A. 
L.  Williams,  N.  H.  Loomis  and  R.  W. 
Blair,  for  the  Union  Pacific  Railway  Co.  etal 
appellees: 

I.  The  articles  of  agreement  of  the  Trans- 
Missouri  Freight  Association  are  justified  by 
the  provisions  of  the  Interstate  Commerce 
Act;  and  the  objects  sought  to  be  attained  by 
that  association,  as  shown  by  its  articles  of 
agreement,  are  made  necessary  by  the  require- 
ments of  that  Act. 

Congress  has  left  it  entirely  to  the  voluntary 
action  of  the  carriers  subject  to  the  Act,  to  ar- 
range the  details  for  the  interchange  of  traffic 
between  them. 

“ Where  the  law  commands  anything  to  be 
done,  it  authorizes  the  performance  of  what- 
ever may  be  necessary  for  executing  its  com- 
mands. ” 

Sutherland,  Stat.  Constr.  § 341;  Re  Neagle, 
135  U.  S.  1-87.  34  L.  ed.  55-79;  Neio  York  v. 
Sands,  105  N.  Y.  210;  1 Kent,  Com.  464. 

II.  The  Interstate  Commerce  Act  and  its 
amendments  form  a special  code  of  laws  for 
the  regulation  of  common  carriers  engaged  in 
interstate  traffic. 

III.  The  Anti-Trust  Act,  under  which  this 
suit  is  brought,  is  general  in  its  nature,  and  it 
is  only  by  a literal  construction  of  the  Act, 
which  is  broad  enough  to  include  contracts  of 
every  kind  and  nature,  that  it  can  be  said  to 
include  the  articles  of  agreement  in  question. 

IV.  A statute  in  general  terms,  or  treating 
the  subject  in  a general  manner,  will  not  re- 
peal the  particular  provisions  of  a prior  stat- 
ute, unless  the  general  act  indicates  a plain  in- 
tention to  do  so. 

Sutherland,  Stat.  Constr.  § 157;  Ex  parte 
Crow  Dog,  109  U.  S.  570,  27  L.  ed.  1035;  State 
v.  Archibald,  43  Minn.  328;  Chew  Heonq  v. 
United  States,  112  U.  S.  536,  28  L.  ed.  770; 
Robbins  v.  Stale,  8 Ohio  St.  131;  Crane  v. 
Reeder,  22  Mich.  322;  State  v.  Bishop,  41  Mo. 
16;  State  v.  Judge  of  St.  Louis  Prob.  Ct.  38  Mo. 
534;  Rushville  v.  Rushville,  32  III.  App.  320; 
Arthur  v.  Homer,  96  U.  S.  137,  24  L.  ed.  811; 
Brown  v.  Philadelphia  County  Comrs.  21  Pa. 
37. 

V.  The  Interstate  Commerce  Act  is  one  spe- 
cial in  its  nature,  and  with  a particular  object 
in  view.  The  Act  under  which  this  suit  is 
brought  is  one  of  a general  nature,  disclosing 
no  intent  to  repeal  any  of  the  provisions  of  the 
Interstate  Commerce  Act.  It  follows,  there- 
fore, that  none  of  the  provisions  of  that  Act 
are  repealed  by  the  Anti-Trust  Act,  and  that 
the  articles  of  agreement  in  question,  which 
are  authorized  and  made  necessary  by  the  pro- 
visions of  the  Interstate  Commerce  Act,  are  not 
in  conflict  with  the  Anti-Trust  Act. 

VI.  The  provisions  of  the  Anti-Trust  Act, 
under  which  this  action  is  brought,  were  not 
intended  to  and  do  not  relate  to  the  business 
of  common  carriers,  and  therefore  the  articles 
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of  agreement  in  question  are  not  in  conflict 
with  that  Act. 

The  different  portions  of  a statute  are  to  be 
construed  with  reference  to  each  other  and  in 
a sense  which  harmonizes  with  the  subject 
matter  and  general  purpose  of  the  statute. 

Sutherland,  Stat. Constr.  § 241;  1 Kent.  Com. 
461;  Brewer  v.  Blougher,  39  U.  S.  14  Pet.  198 
10  L.  ed.  417;  Smith  v.  People,  47  N.  Y.  336; 
Church  of  Holy  Trinity  v.  United  States,  143 
U.  S.  457,  36  L.  ed.  227. 

VII.  The  articles  of  agreement  of  the  Trans- 
Missouri  Freight  Association  are  not  in  re- 
straint of  trade  and  commerce,  they  do  not 
create,  nor  attempt  to  create  a monopoly,  and 
are  in  no  wise  obnoxious  to  the  provisions  of 
the  Anti-Trust  Act. 

By  the  common  law,  contracts  in  restraint 
of  trade  were  those  which  prevented  a person 
from  pursuing  his  trade  or  from  engaging  iu 
business  either  generally,  or  within  a particu- 
lar locality,  or  for  a certain  period  of  time. 

2 Parsons,  Cont.  §§  253-259;  Mitchell  v. 
Reynolds,  1 P.  Wms.  181;  Oregon  Steam  Nav. 
Co.  v.  Winsor,  87  U.  S.  20  Wall.  64,  22  L.  ed. 
315. 

In  Ray,  on  Contractual  Limitations,  p.  194,. 
a work  frequently  quoted  in  complainants 
brief,  the  modification  of  the  ancient  rule  is 
thus  referred  to: 

“The  tendency  of  recent  adjudications  is  U> 
conform  to  the  spirit  which  induced  such  modi- 
fied legislation,  and  it  is  now  clearly  marked 
in  the  direction  of  relaxing  the  rigor  of  the  doc- 
trine that  all  contracts  in  general  restraint  of 
trade  are  void,  irrespective  of  special  circum- 
stances. Indeed,  it  has  of  late  been  denied 
that  a hard  and  unjust  rule  of  that  kind  has 
ever  been  the  law  of  England. 

“ The  law  has  for  centuries  permitted  con- 
tracts in  restraint  of  trade  when  reasonable, 
and  in  Horner  v.  Crafts,  7 Bing.  735,  Tindal, 
Ch.  J.,  considered  a true  test  to  be,  whether 
the  restraint  is  such  only  as  to  afford  a fair  pro- 
tection to  the  interests  of  the  party  in  favor  of 
whom  it  is  given,  and  not  so  advantageous  as 
to  interfere  with  the  interest  of  the  public. 
When  the  restraint  is  general,  but  at  the  same 
time  is  coextensive  only  with  the  interest  to  be 
protected  and  with  the  benefit  meant  to  be 
conferred,  there  seems  to  be  no  good  reason 
why,  as  between  the  parties,  the  contract  is  not 
as  reasonable  as  when  the  interest  is  partial, 
and  there  is  a corresponding  partial  restraint. 
There  is  no  public  reason  which  necessarily 
condemns  the  one  and  not  the  other. 

See  also  Diamond  Match  Co.  v.  Roeber,  106 
N.  Y.  473,  60  Am.  Rep.  464;  Whittaker  v. 
Howe,  3 Beav.  383;  RousiUon  v.  Rousillon,  L. 
R.  14  Ch.  Div.  315;  Beal  v.  Chase,  31  Mich. 
490;  Leslie  v.  Lorillard , 1 L.  R.  A.  456,  110 
N.  Y.  519;  National  Benefit  Co.  v.  Union  Hos- 
pital Co.  11  L.  R.  A.  437,  45  Minn.  272. 

“ In  each  particular  case  the  surrounding 
circumstances  are  to  be  considered  in  deter- 
mining whether  the  covenant  will  operate  as  a 
restraint,  injurious  to  the  public.” 

Ray,  Contractual  Limitations,  200;  Gibbs  v. 
Consolidated  Gas  Co.  130  U.  S.  396,  32  L.  ed . 
979.  See  also  Beal  v.  Chase,  31  Mich.  490. 

The  articles  of  agreement  in  question  are 
not  in  restraint  of  trade,  in  the  sense  of  being 
contrary  to  public  policy. 
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Public  policy  is  defined  as  “that  principle 
of  the  law  which  holds  that  no  one  can  law- 
fully do  that  which  has  a tendency  to  be  in- 
jurious to  the  public,  or  against  the  public 
good.” 

19  Am.  & Eng.  Enc.  Law,  565;  Egerton  v. 
Brownlow,  4 H.  L.  Cas.  1;  Swann  v.  Swann, 
21  Fed.  Rep.  299;  Davies  v.  Davies,  L.  R.  36 
Ch.  Div.  364;  Ray,  Contractual  Limitations,  p. 
197,  § 44. 

Unlimited  competition  between  railroads  is 
not  essential  for  the  protection  of  the  public. 

Morawetz,  Priv.  Corp.  § 1131;  Manchester 
& L.  R.  Go.  v.  Concord  R.  Co.  (N.  H.)  3 Inters. 
Com.  Rep.  319,  9 L.  R.  A.  689.  See  also,  Ray, 
Contractual  Limitations,  260;  Central  Shade 
Roller  Co.  v.  Cushman,  143  Mass.  353;  Glouces- 
ter Isinglass  & Glue  Co.  v.  Russia  Cement  Co. 
12  L.  R.  A.  563,  154  Mass.  92;  Kellogg  v.  Lar- 
kin, 3 Pinney,  150. 

A definition  of  the  word  “monopoly”  is  given 
by  the  Supreme  Court  of  the  United  States 
in  Charles  River  Bridge  v.  Warren  Bridge 
Proprs.  36  U.  S.  11  Pet.  607,  9 L.  ed.  847. 

It  is  an  exclusive  right  granted  to  a few,  of 
something  which  was  before  of  common  right. 

4 Bl.  Com.  159;  Bac.  Abr.  Prerogative,  F.  4. 

Messrs.  R.  M.  Spencer,  C.  A.  Mosman, 
J.  D.  Strong  and  W.  F.  Guthrie  also  for 
appellees. 

Sanborn,  C.  J. , delivered  the  opinion  of 
the  court : 

Contracts  between  competing  corporations, 
commonly  termed  “ pooling  contracts,  ” to  di- 
vide theiV  earnings  from  the  transportation 
of  freight  in  fixed  proportions,  have  long 
been  held  void  by  the  courts  as  against  pub- 
lic policy.  Such  contracts  do  not  simply 
restrict  competition,  they  tend  to  destroy  it ; 
and,  if  they  do  not  effect  that  result,  it  is 
only  because  they  do  not  completely  ac- 
complish their  main  purpose.  When  acting 
independently,  the  spur  of  self-interest  drives 
each  corporation  to  furnish  the  people  with 
the  best  accommodations  and  the  safest  and 
most  rapid  transportation  at  the  lowest  profit- 
able rates,  in  order  that  it  may  attract  larger 
patronage  and  gather  increased  gain.  But 
under  the  operation  of  a pool  this  incentive 
to  exertion  is  withdrawn.  Each  carrier  finds 
it  to  its  interest  to  enhance  the  price  of  car- 
riage, and  finds  that  its  profits  are  not  sensi- 
bly diminished  by  furnishing  poor  facilities 
for  transportation  and  inexpensive  and  mean 
accommodations.  In  1887  Congress  recog- 
nized and  adopted  this  rule  of  public  policy, 
and  by  section  5 of  “An  Act  to  Regulate 
Commerce,”  commonly  called  the  “Interstate 
Commerce  Act”  (24  Stat.  at  L.  379,  chap.  104  ; 
Rev.  Stat.  Supp.  529)  prohibited  such  con- 
tracts between  common  carriers  engaged  in 
interstate  or  international  commerce.  That 
Act,  however,  prohibited  contracts  for  the 
pooling  of  freights  of  different  and  compet- 
ing railroads  only;  it  prohibited  contracts 
that  thus  destroyed  competition  ; it  did  not 
prohibit  all  contracts  that  in  any  way  re- 
stricted or  regulated  competition.  By  the 
Act  of  July  2,  1890,  entitled  “An  Act  to 
Protect  Trade  and  Commerce  Against  Unlaw- 
ful Restraints  and  Monopolies,”  commonly 
called  the  “Anti-Trust  Act”  (26  Stat.  at  L. 
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209,  chap.  647  ; Rev.  Stat.  Supp.  762)  Con- 
gress provided  that : 

“Section  1.  Every  contract,  combination 
in  the  form  of  trust  or  otherwise,  or  con- 
spiracy, in  restraint  of  trade  or  commerce 
among  the  several  states,  or  with  foreign  na- 
tions, is  hereby  declared  to  be  illegal.  Every 
person  who  shall  make  any  such  contract  or 
engage  in  any  such  combination  or  conspir- 
acy, shall  be  deemed  guilty  of  a misde- 
meanor. 

“Sec.  2.  Every  person  who  shall  monopo- 
lize, or  attempt  to  monopolize,  or  combine 
or  conspire  with  any  other  person  or  persons, 
to  monopolize,  any  part  of  the  trade  or  com- 
merce among  the  several  states,  or  with  for- 
eign nations,  shall  be  deemed  guilty  of  a 
misdemeanor.  ” 

“ Sec.  4.  The  several  circuit  courts  of  the 
United  States  are  hereby  invested  with  juris- 
diction to  prevent  and  restrain  violations  of 
this  Act.” 

The  government  bases  this  suit  on  these 
provisions  of  the  latter  Act.  It  claims  that 
the  contract  in  question,  and  the  association 
formed  under  it,  are  illegal  on  three  grounds  : 
First,  because  the  contract  prevents  free  and 
unrestricted  competition  between  competing 
lines  of  railroad  ; second,  because  it  tends  to 
create  a monopoly  ; and  third,  because  the 
railroad  corporations  have  through  this  con- 
tract abandoned  the  discharge  of  some  of  their 
duties  to  the  public. 

The  first  ground  stated  is  chiefly  relied  on, 
and  it  presents  questions  of  deep  interest,  the 
decision  of  which  must  have  a far-reaching; 
and  important  influence  on  the  transportation 
system  of  the  nation.  The  government  does 
not  claim  that  the  contract  and  association 
assailed  effected  a pooling  of  freights,  or  that 
they  tend  to  retard  improvement  in  the  fa- 
cilities afforded  for  safe,  quick,  and  conven- 
ient transportation,  or  that  they  are  obnox- 
ious to  any  of  the  provisions  of  the  Interstate 
Commerce  Act ; but  it  insists  that  the  Anti- 
Trust  Act  prohibits  all  contracts  and  com- 
binations between  competing  railroad  cor- 
porations which  in  any  manner  restrict  free 
competition.  The  argument  is,  the  Anti- 
Trust  Act  prohibits  any  contract  between 
competing  railroad  companies  that  restricts 
competition.  This  contract  restricts  compe- 
tition ; therefore  it  is  illegal.  Is,  then,  every 
contract  between  competing  railroad  compa- 
nies that  in  any  manner  imposes  a restriction 
upon  competition  a “contract  in  restraint  of 
trade”  and  illegal  within  the  meaning  of  the 
Anti-Trust  Act?  Is  the  existence  of  restric- 
tion upon  competition  the  standard  by  which 
the  legality  of  these  and  all  other  contracts 
must  be  measured  under  that  Act?  and  if 
not,  by  what  standard  shall  their  legality  be 
determined?  These  are  questions  that  the 
position  of  the  government  compels  us  to 
consider  before  we  can  determine  whether  or 
not  this  contract  is  void.  Their  determina- 
tion demands  a careful  examination  and  con- 
struction of  that  part  of  the  Anti -Trust  Act 
which  declares  that  “every  contract,  com- 
bination in  the  form  of  trust  or  otherwise,  or 
conspiracy,  in  restraint  of  trade  or  commerce 
among  the  several  states,”  is  illegal.  No 
definition  of  these  terms  is  found  in  this  Act, 
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but  the  terms  are  not  new.  For  more  than 
200  years  before  it  was  passed  the  courts  of 
England  and  America  had  from  time  to  time 
declared  that  certain  classes  of  contracts  in 
restraint  of  trade  were  against  public  policy, 
and  therefore  illegal  and  void  under  the  com- 
mon law.  The  line  of  demarcation  between 
these  illegal  contracts  and  the  innumerable 
valid  agreements  that  are  daily  made  in  the 
business  world  had  been  drawn  by  long  lines 
of  decisions,  and  had  been  repeatedly  pointed 
out  by  the  Supreme  Court  of  the  United 
States.  Gibbs  v.  Consolidated  Gas  Co.  130  U. 
S.  396,  409,  32  L.  ed.  979,  984;  Fowle  v. 
Park,  131  U.  S.  88,  33  L.  ed.  67.  Two  years 
before  its  passage  Congress  had  enacted  the 
Interstate  Commerce  Law.  They  had  there 
provided  a code  of  rules  and  established  a 
commission  for  the  express  purpose  of  regu- 
lating that  part  of  interstate  and  international 
commerce  which  relates  to  transportation. 
Under  these  circumstances,  three  well  settled 
rules  of  construction  must  be  applied  to  as- 
certain the  meaning  and  scope  of  the  Act : 

(1)  It  must  be  read  in  the  light  of  all  gen- 
eral laws  upon  the  same  subject  in  force  at 
the  time  of  the  passage  of  the  Act. 

(2)  Where  words  have  acquired  a well 
understood  meaning  by  judicial  interpreta- 
tion, it  is  to  be  presumed  that  they  are  used 
in  that  sense  in  a subsequent  statute,  unless 
the  contrary  clearly  appears. 

(3)  Where  Congress  creates  an  offense,  and 
uses  common  law  terms,  the  courts  may 
properly  look  to  that  body  of  jurisprudence 
for  the  true  meaning  of  the  terms  used,  and, 
if  it  is  a common  law  offense,  for  the  defini- 
tion of  the  offense  if  it  is  not  clearly  defined 
in  the  Act  adopting  or  creating  it.  United 
States  v.  Armstrong,  2 Curt.  446 ; Cnited 
States  v.  Coppersmith,  4 Fed.  Rep.  198 ; Re 
Greene,  52  Fed.  Rep.  104,  111 ; McCool  v. 
Smith,  66  U.  S.  1 Black,  459,  469,  17  L.  ed. 
218,  221  ; McDonald  v.  Hovey,  110  U.  S.  619, 
628,  28  L.  ed.  269,  271. 

Thus  we  are  brought  to  a consideration  of 
the  statutes  in  force  and  the  decisions  that 
had  been  rendered  when  this  Act  was  passed 
to  determine  what  contracts  in  restraint  of 
trade  were  llien  illegal,  for  it  is  clear  both 
from  the  rules  to  which  we  have  referred  and 
from  the  title  of  the  Act,  viz:  “An  Act  to 

Protect  Trade  and  Commerce  Against  Un- 
lawful Restraints  and  Monopolies,”  that  it 
was  such  contracts,  and  such  contracts  only, 
that  Congress  intended  to  declare  unlawful 
and  criminal  in  interstate  commerce. 

Under  the  common  law,  the  ground  on 
which  contracts  in  restraint  of  trade  were 
declared  unlawful  was  that  they  were  against 
public  policy.  But  when  it  becomes  neces- 
sary to  consider  grounds  of  public  policy  in 
the  determination  of  a case,  it  is  well  to  bear 
in  mind  the  oft  quoted  remarks  of  Justice 
Burrough  in  Richardson  v.  Mellish,  2 Bing. 
252,  that  public  policy  “is  a very  unruly 
horse,  and  when  you  once  get  astride  of  it 
you  never  know  where  it  will  carry  you.  It 
may  lead  you  from  the  sound  law.”  Public 
policy  changes  with  the  changing  conditions 
of  the  times.  It  is  hardly  to  be  expected 
that  a people  who  are  transported  by  steam 
with  a rapidity  hardly  conceived  of  a century 
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ago,  who  are  in  constant  and  instant  com- 
munication with  each  other  by  electricity, 
and  who  carry  on  the  most  important  com- 
mercial transactions  by  the  use  of  the  tele- 
graph while  separated  by  thousands  of  miles, 
will  entertain  precisely  the  same  views  of 
what  is  conducive  to  the  public  welfare  in 
commercial  and  business  transactions  as  the 
people  of  the  last  century,  who  lived  when 
commerce  crept  slowly  along  the  coasts,  shut 
out  of  the  interior  by  the  absence  of  roads, 
and  hampered  by  an  almost  impassable  ocean. 
In  1415  a writ  of  debt  was  brought  on  an  ob- 
ligation by  one  John  Dier,  in  which  the  de- 
fendant alleged  the  obligation  in  a certain 
indenture  which  he  put  forth,  and  on  con- 
dition that  if  the  defendant  did  not  use  his 
art  of  a dyer’s  craft,  within  the  city  where 
the  plaintiff,  etc.,  for  half  a year,  the  obli- 
gation to  lose  its  force,  and  said  that  he  did 
not  use  his  art  within  the  time  limited. 
Hull,  J. , said  “In  my  opinion,  you  might 
have  demurred  upon  him  that  the  obligation 
is  void,  inasmuch  as  the  condition  is  against 
the  common  law;  and,,  per  Dieu,  if  the 
plaintiff  were  here,  he  should  go  to  prison 
till  he  paid  a fine  to  the  king.”  Y.  B. , 2 
Hen.  V.  fol.  5,  pi.  26.  In  1841,  Lord  Lang- 
dale,  master  of  the  rolls,  held  that  a contract 
made  by  a lawyer  not  to  practice  his  profes- 
sion in  Great  Britain  for  20  years  was  not 
against  public  policy,  and  that  it  was  valid. 
Whitaker  v.  Howe,  3 Beav.  383.  In  1843, 
the  court  of  exchequer  held  that  an  agree- 
ment not  to  practice  as  a surgeon  dentist  in 
London  or  in  any  other  town  where  the 
"plaintiffs  might  have  been  practicing  was 
reasonable  and  lawful  so  far  as  it  related  to 
London,  but  against  public  policy  and  void 
as  to  the  other  towns.  Malian  v.  May,  11 
Mees.  <fc  W.  652,  667.  In  1869,  Vice  Chan- 
cellor James  sustained  a contract  by  vendors 
not  to  carry  on  or  allow  others  to  carry  on 
in  any  part  of  Eurdpe  the  manufacture  or 
sale  of  certain  kinds  of  leather  so  as  in  any 
way  to  interfere  with  the  exclusive  enjoy- 
ment by  the  purchasing  company  of  the 
manufacture  and  sale  thereof,  and  issued  an 
injunction  to  enforce  it.  Leather  Cloth  Co. 
v.  Lorsont,  L.  R.  9 Eq.  345.  In  1889  the 
supreme  court  of  New  \ork  sustained  a con- 
tract not  to  manufacture  or  sell  thermometers 
or  storm  glasses  throughout  the  United  States 
for  ten  years.  Watertown  Thermometer  Co. 
v.  Pool,  51  Hun,  157,  163.  And  in  1891  the 
supreme  court  held  that  a contract  of  a rail- 
road corporation  giving  the  Pullman  South- 
ern Car  Company  the  exclusive  right  to  fur- 
nish all  drawing  room  and  sleeping  cars 
required  by  that  road  during  a period  of  fif- 
teen years  was  not  an  illegal  restraint  of 
trade,  and  sustained  it.  Chicago,  St.  L.  & 
N.  O.  R.  Co.  v.  Pullman  Southern  Car  Co. 
139  U.  S.  79,  35  L.  ed.  97.  It  is  with  the 
public  policy  of  to-day,  as  illustrated  by 
public  statutes  and  judicial  decisions,  that 
we  have  now  to  deal.  In  considering  that 
subject,  we  are  not  to  be  governed  by  our 
own  views  of  the  interests  of  the  people,  or 
by  general  considerations  tending  to  show 
what  policy  would  probably  be  wise  or 
unwise.  Such  a standard  of  determination 
might  be  unconsciously  varied  by  the  per- 
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sonal  views  of  the  judges  who  constitute  the 
court.  The  public  policy  of  the  nation  must 
be  determined  by  its  Constitution,  laws,  and 
judicial  decisions.  So  far  as  they  disclose 
it,  it  is  our  province  to  learn  and  enforce  it, 
beyond  that  it  is  unnecessary  and  unwise  to 
pursue  our  inquiries.  Vidal  v.  Philadelphia , 
43  U.  S.  2 How.  127.  197,  11  L.  ed.  205,  233  ; 
Swann  v.  Swann,  21  Fed.  Rep.  299. 

Turning  first,  then,  to  the  decisions,  we 
find  that  it  has  long  been  settled  that  con- 
tracts or  combinations  of  the  producers  or 
dealers  in  staple  commodities  of  prime  ne- 
cessity to  the  people,  to  restrict  or  monopo- 
lize their  supply  or  enhance  their  price, 
nooling  contracts,  or  combinations  between 
such  producers  or  dealers  to  divide  their 
profits  in  certain  fixed  proportions,  and  pool- 
ing contracts  or  combinations  between  com- 
peting common  carriers,  are  illegal  restraints 
of  trade,  and  void  ; while  contracts  or  com- 
binations between  employers  or  workmen  to 
fix  and  abide  by  certain  prices  for  labor  or 
services  may  be  valid  in  their  inception, 
but  become  illegal  restraints  of  trade  when- 
ever the  associations  formed  under  them  in- 
terfere with  the  freedom  of  those  who  are  not 
members  to  refuse  to  abide  by  their  prices, 
or  to  employ  or  be  employed  at  other  rates, 
or  whenever  such  associations  undertake  to 
prevent  nonmembers  from  using  their  prop- 
erty or  their  labor  as  they  see  fit.  The  main 
purpose  of  contracts  of  these  classes  that  are 
thus  held  illegal  is  to  suppress,  not  simply 
to  regulate,  competition  ; and,  if  suppression 
is  not  effected,  it  is  because  the  contracts  fail 
to  accomplish  their  purpose.  It  is  evident 
that  there  is  a wide  difference  between  such 
contracts  and  those  the  purpose  of  which  is 
to  so  regulate  competition  that  it  may  be 
fair,  open,  aod  healthy,  and  whose  restric- 
tion upon  it  is  slight,  and  only  that  which 
is  necessary  to  accomplish  this  purpose.  It 
does  not  necessarily  follow  that  contracts  of 
the  latter  class  constitute  illegal  restraints 
of  trade  because  those  of  the  former  classes 
do. 

To  maintain  his  proposition  that  any  con- 
tract between  common  carriers  that  restricts 
competition  in  any  degree  is  an  illegal  re- 
straint of  trade,  the  counsel  for  the  govern- 
ment has  cited  numerous  cases  where  such 
expressions  as  the  following  are  found  in  the 
opinions  of  the  courts:  “The  people  have 
a right  to  the  necessaries  and  conveniences 
of  life  at  a price  determined  by  the  relation 
of  supply  and  demand,  and  the  law  forbids 
any  agreement  or  combination  whereby  that 
price  is  removed  beyond  the  salutary  in- 
fluence of  legitimate  competition.”  DeWitt 
Wire  Cloth  Co.  v.  New  Jersey  Wire  Cloth  Co. 
14  N.  Y.  Supp.  277.  “ It  is  against  the  gen- 

eral policy  of  the  law  to  destroy  or  interfere 
with  free  competition,  or  to  permit  such  in- 
terference or  destruction.”  Stewart  v.  Erie 
& W.  Tramp.  Co.  17  Minn.  372.  “Combi- 
nations and  conspiracies  to  enhance  the  price 
of  any  article  of  trade  and  commerce  are  in- 
jurious to  the  public.”  People  v.  Fisher,  14 
Wend.  9,  28  Am.  Dec.  501.  “ Whatever  de- 

stroys, or  even  restricts,  competition  in  trade, 
is  injurious,  if  not  fatal,  to  it.”  Hooker  v. 
Vandewater,  4 Denio,  349,  353,  47  Am.  Dec. 
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258.  A careful  and  patient  examination  of 
the  cases  cited,  however,  discloses  the  fact 
that  the  contracts  considered  in  those  cases, 
which  are  not  of  doubtful  authority,  were 
of  one  of  the  classes  to  which  we  have  re- 
ferred, or  rest  upon  some  other  ground  than 
the  existence  of  restriction  upon  competition. 
They  were  cases  involving  contracts  of  com- 
peting producers  or  dealers  to  limit  the  sup- 
ply and  enhance  the  price  of,  or  to  monopo- 
lize, staple  commodities,  like  Morris  Run 
Coal  Co.  v.  Barclay  Coal  Co.  .68  Pa.  173,  8 
Am.  Rep.  159 ; India  Bagging  Asso.  v.  Kock , 

14  La.  Ann.  168 ; United  States  v.  Jellico 
Mountain  Coal  & C.  Co.  12  L.  R.  A.  753,  46 
Fed.  Rep.  432 ; Santa  Clara  Valley  Mill  & 
L.  Co.  v.  Hayes,  76  Cal.  387;  DeWitt  Wire 
Cloth  Co.  v.  New  Jersey  Wire  Cloth  Co.  14 
1ST.  Y.  Supp.  277 ; Central  Ohio  Salt  Co. 
v.  Guthrie,  35  Ohio  St.  666 ; and  People  v. 
North  River  Sugar  Ref.  Co.  54  Hun,  354  ; or 
cases  involving  pooling  contracts,  like  Craft 
v.  McConoughy,  79  111.  346,  22  Am.  Rep.  171  ; 
Hooker  v.  Vandewater,  4 Denio,  349,  47  Am. 
Dec.  258 ; Stanton  v.  Allen,  5 Denio,  434,  49 
Am.  Dec.  282 ; Anderson  v.  Jett,  6 L.  R.  A. 
390,  89  Ky.  375  ; Gibbs  v.  Consolidated  Gas 
Co.  130  U.  S.  396,  32  L.  ed.  979 ; Morrill  v. 
Boston  & M.  R.  Co.  55  N.  H.  531  ; Denver  & 
N.  0.  R.  Co.  v.  Atchison,  T.  & S.  F.  R.  Co. 

15  Fed.  Rep.  650 ; and  Woodruff  v.  Berry, 
40  Ark.  252  ; or  cases  involving  combinations 
of  workmen  which  compelled  nonmembers  to 
abide  by  the  prices  for  labor  which  they  had 
fixed  or  to  abandon  their  employment,  like 
People  v.  Fisher,  14  Wend.  9,  28  Am.  Dec. 
501,  and  United  States  v . Workingmen's  Amal- 
gamated Council,  54  Fed.  Rep.  994,  1000  : or 
cases  where  the  contracts  were  ultra  vires  the 
corporations,  and  their  purpose  and  effect 
was  to  monopolize  trade,  like  Central  R.  Co. 
v.  Collins,  40  Ga.  582 ; Hazlehurst  v.  Savan- 
nah, G.  & N.  A.  R.  Co.  43  Ga.  13  ; and 
Western  U.  Teleg.  Co.  v.  American  U.  Teleg. 
Co.  65  Ga.  160,  38  Am.  Rep.  781 ; or  cases  of 
questionable  authority,  like  Com.  v.  Carlisle , 
Bright.  (Pa.)  36,  39.  See,  contra,  Snow  v. 
Wheeler,  113  Mass.  179,  185 ; Bowen  v.  Mathe- 
son , 14  Allen,  499 ; Skrainka  v.  Scharring- 
hausen,  8 Mo.  App.  522 ; and  Carew  v.  Ruth- 
erfoi'd,  106  Mass.  1,  14,  8 Am.  Rep.  287.  It 
was  natural  that  in  the  discussion  of  contracts 
of  these  classes  the  courts  should  condemn  in 
unmeasured  terms  the  suppression  of  com- 
petition, but  in  none  of  these  cases  were  they 
required  to  hold,  and  in  none  of  them  did 
they  hold,  as  we  understand  the  opinions 
when  read  in  relation  to  the  facts  of  the  cases 
respectively,  that  every  restriction  of  com- 
petition by  contracts  of  competing  dealers  or 
carriers  was  illegal.  These  decisions  rest 
upon  broader  ground, — on  the  ground  that 
the  main  purpose  of  the  obnoxious  contracts 
was  to  suppress  competition,  and  that  they 
thus  tended  to  effect  an  unreasonable  ancl 
unlawful  restraint  of  trade ; they  rest  on  the 
well  settled  rules,  and  come  within  the  well 
defined  classes,  to  which  we  have  above  re- 
ferred. 

A more  extended  view  of  the  authorities 
strengthens  this  conclusion,  and  makes  plain 
the  line  of  demarcation  Tvhich  separates  legal 
contracts  that  incidentally  restrict  competi- 
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tion  from  illegal  contracts  in  restraint  of 
trade.  The  decision  in  the  leading  case  upon 
this  subject  ( Mitchell  v.  Reynolds,  1 P.  Wms. 
181,  1 Smith,  Lead.  Cas.  [7th  Am.  ed.]  pt.  2, 
p.  708)  the  case  which  Chief  Justice  Fuller 
says  is  the  foundation  of  the  rule  in  relation 
to  the  invalidity  of  contracts  in  restraint  of 
trade  ( Gibbs  v.  Consolidated  Gas  Co.  130  U. 
S.  409,  32  L.  ed.  984)  held  that  a contract 
that  clearly  restricted  competition  was  not  an  I 
illegal  restraint  of  trade.  The  action  was 
upon  a bond  the  condition  of  which  was  that 
the  obligor,  who  was  the  assignor  of  a lease 
of  a bakehouse  and  messuage  in  the  parish  of 
St.  Andrews  Holborn,  would  not  exercise  his 
trade  of  a baker  within  that  parish  for  three 
years.  The  contract  was  held  valid,  and  the 
action  sustained.  This  decision  was  rendered 
in  1711.  Chief  Justice  Parker,  in  delivering 
it,  declared  that  contracts  in  partial  restraint 
of  trade  were  valid  if  made  upon  sufficient 
consideration,  but  that  contracts  in  general 
restraint  of  trade  were  illegal,  because  they 
deprived  the  party  restrained  of  his  liveli- 
hood and  the  subsistence  of  his  family,  and 
the  public  of  a useful  member.  The  point 
actually  decided,  that  contracts  in  partial 
restraint  of  trade  may  be  sustained,  has  been 
uniformly  approved,  but  in  the  development 
of  the  law  applicable  to  this  subject  there  has 
been  added  to  it  the  further  condition  that 
the  restriction  imposed  must  be  reasonable 
in  view  of  all  the  facts  and  circumstances  of 
each  particular  case.  The  remark  of  Chief 
Justice  Parker  that  contracts  in  general  re- 
straint of  trade  are  illegal — a remark  thaU 
was  not  necessary  to  the  determination  of  the 
question  before  him — has  been,  to  say  the 
least,  greatly  modified  by  subsequent  decis- 
ions. There  is  a plain  tendency  in  the  later 
authorities  to  repudiate  the  proposition  that 
there  is  any  hard  and  fast  rule  that  contracts 
in  general  restraint  of  trade  are  illegal,  and 
to  apply  the  test  of  reasonableness  to  all  con- 
tracts, whether  the  restraint  be  general  or 
partial.  In  Tallis  v.  Tallis , 1 El.  & Bl.  391, 
the  court  of  queen’s  bench  held,  in  1853,  that 
a covenant  restricting  competition,  which 
bound  the  covenantor  not  to  exercise  his  trade 
of  a canvassing  publisher  in  London  or  with- 
in 150  miles  of  the  general  postoffice,  or  in 
Dublin  or  Edinburgh,  or  within  50  miles  of 
either,  or  in  any  other  town  where  the  cov- 
enantee or  his  successors  had  an  establishment 
or  might  have  had  one  within  six  months 
preceding,  was  not  an  illegal  restraint  of 
trade,  and  enforced  it.  In  Mogul  SS.  Co.  v. 
McGregor , 21  Q.  B.  Div.  544,  certain  ship 
owners  engaged  in  the  carrying  trade  between 
London  and  China  had  formed  an  association 
for  the  purpose  of  keeping  up  the  rate  of 
freights  in  the  tea  trade,  and  securing  that 
trade  to  themselves.  They  accomplished  this 
purpose  by  allowing  a rebate  of  5 per  cent  on 
all  freights  paid  by  shippers  who  shipped  in 
their  vessels  only,  and  thus  partially  or  en- 
tirely excluded  the  plaintiffs,  who  were  com- 
peting shipowners,  from  the  tea  carrying 
trade.  The  latter  brought  suit  for  an  injunc- 
tion and  damages,  but,  notwithstanding  the 
obvious  restriction  upon  free  competition, 
Lord  Coleridtre  held  that  the  association  was 
not  an  unlawful  combination  in  restraint  of 
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trade,  and  gave  judgment  for  the  defendants. 
This  decision  was  rendered  in  1888.  It  was 
sustained  on  appeal  (23  Q.  B.  Div.  598) , and 
finally  affirmed  by  the  house  of  lords.  [1892] 
App.  Cas.  25.  In  Perkins  v.  Lyman,  9 
Mass.  522,  the  supreme  judicial  court  of 
Massachusetts  held,  in  1813,  that  a contract 
by  a merchant  not  to  be  interested  in  any 
voyage  to  the  northwest  coast  of  America  was 
I not  invalid  as  in  restraint  of  trade.  In  Dia- 
mond Match  Co.  v.  Roeber,  106  N.  Y.  473,  60 
Am.  Rep.  464,  a contract  of  a match  manu- 
facturer never  to  manufacture  or  sell  any 
friction  matches  in  the  District  of  Columbia, 
or  in  any  part  of  the  United  States  except 
Idaho  and  Montana,  was  sustained  and  en- 
forced. In  Oreqon  Steam  Nav.  Co.  v.  Winsor, 
87  U.  S.  20  Wall.  64,  22  L.  ed.  315,  decided 
in  1873,  a contract  between  two  steam  navi- 
gation companies  engaged  in  the  business  of 
transportation  on  the  rivers,  bays,  and  waters 
of  California,  and  on  the  Columbia  river  and 
its  tributaries,  respectively,  was  declared  by 
the  Supreme  Court  not  to  lie  in  restraint  of 
trade,  although  it  prohibited  the  use  of  a 
certain  steamer  in  the  waters  of  California 
for  ten  years.  And  in  1890  the  supreme  court 
of  New  Hampshire  in  an  exhaustive  and  per- 
suasive opinion  held  that  contracts  by  which 
a railroad  corporation  leased  its  road  and 
rolling  stock  to  a competitor  for  many  years 
were  not  necessarily  against  public  policy  or 
void  at  common  law,  when  the  purpose  of 
the  contracts  and  combinations  did  not  appear 
to  be  to  raise  the  rate  of  transportation  above 
the  standard  of  fair  compensation,  or  to  vio- 
late any  duty  owing  to  the  public  by  non- 
competing companies.  Manchester  & L.  R. 
Co.  v.  Concord  R.  Co.  (N.  H.)  3 Inters.  Com. 
Rep.  319,  9 L.  R.  A.  689.  If  further  author- 
ity is  wanted  for  the  proposition  that  it  is 
not  the  existence  of  the  restriction  of  com- 
petition, but  the  reasonableness  of  that  re- 
striction, that  is  the  test  of  the  validity  of 
contracts  that  are  claimed  to  be  in  restraint 
of  trade,  it  will  be  found  in  Fowle  v.  Park, 
131  U.  S.  88,  97,  33  L.  ed.  67,  74;  Gibbs  v. 
Consolidated  Gas  Co.  130  U.  S.  396,  32  L.  ed. 
979 ; Re  Greene,  52  Fed.  Rep.  104,  118 ; Hor- 
ner v.  Graves,  7 Bing.  735,  743 ; Hubbard  v. 
Miller,  27  Mich.  15,  19,  15  Am.  Rep.  153 ; 
Rousillon  v.  Rousillon,  L.  R.  14  Ch.  Div.  351, 
363 ; Leather  Cloth  Co.  v.  Lorsont,  L.  R.  9 
Eq.  345,  354 ; Wickens  v.  Evans,  3 Younge 
& J.  318 ; Ontario  Salt  Co.  v.  Merchants  Salt 
Co.  18  Grant,  Ch.  540 ; Malian  v.  May,  11 
Mees.  & W.  652,  657  ; Whittaker  v.  Howe,  3 
Beav.  383  ; Kellogg  v.  Larkin,  3 Pinney,  123, 
150  ; Beal  v.  Chase,  31  Mich.  490 ; Skrainka 
v.  Scharringhausen,  8 Mo.  App.  522,  525 ; 
Wiggins  Ferry  Co.  v.  Chicago  & A.  R.  Co.  73 
Mo.  389 ; Gloucester  Isinglass  & G.  Co.  v. 
Russia  Cement  Co.  154  Mass.  92,  94 ; Water - 
town  Thermometer  Co.  v.  Pool,  51  Hun,  157, 
163 ; Master  Stevedore's  Asso.  v.  Walsh,  2 
Daly,  1 ; Hodge  v.  Sloan,  107  N.  Y.  244 ; 
Brown  v.  Rounsavell,  78  111.  589;  Jones  v. 
Fell,  5 Fla.  510,  515. 

From  a review  of  these  and  other  authori- 
ties, it  clearly  appears  that  when  the  Anti- 
Trust  Act  was  passed  the  rule  had  become 
firmly  established  in  the  jurisprudence  of 
England  and  the  United  States  that  the  va- 
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lidity  of  contracts  restricting  competition 
was  to  be  determined  by  the  reasonableness 
of  the  restriction.  If  the  main  purpose  or 
natural  and  inevitable  effect  of  a contract  was 
to  suppress  competition  or  create  a monop- 
oly, it  was  illegal.  If  a contract  imposed  a 
restriction  that  was  unreasonably  injurious 
to  the  public  interest,  or  a restriction  that 
was  greater  than  the  interest  of  the  party  in 
whose  favor  it  was  imposed  demanded,  it  was 
illegal.  But  contracts  made  for  a lawful 
purpose,  which  were  not  unreasonably  in- 
jurious to  the  public  welfare,  and  which 
imposed  no  heavier  restraint  upon  trade  than 
the  interest  of  the  favored  party  required,  had 
been  uniformly  sustained,  notwithstanding 
their  tendency  to  some  extent  to  check  com- 
petition. The  public  welfare  was  first  con- 
sidered, and  the  reasonableness  of  the  restric- 
tion determined  under  these  rules  in  the  light 
of  all  the  facts  and  circumstances  of  each 
particular  case. 

But  it  is  said  that  railroad  corporations  are 
quasi  public  corporations,  and  any  restriction 
upon  their  competition  is  against  the  public 
policy  of  the  nation.  It  is  not  to  be  denied 
that  there  are  some  expressions  to  be  found 
in  adjudged  cases,  notably  in  Gibbs  v.  Con- 
solidated Gas  Co.  130  U.  S.  396,  409,  32  L.  ed. 
979,  984 ; West  Virgina  Transp.  Co.  v.  Ohio 
River  Pipe  Line  Co.  22  W.  Va.  600,  625 ; 
Chicago  Gaslight  & C.  Co.  v.  Peoples  Gaslight 
& C.  Co.  121  111.  530,  and  Western  V.  Teleg. 
Co.  v.  American  U.  Teleg.  Co.  65  Ga.  160,  38 
Am.  Rep.  781, — to  the  effect  that  where  a 
business  is  of  such  character  that  it  cannot 
be  restrained  to  any  extent  whatever  without 
prejudice  to  the  public  interests,  the  courts 
decline  to  enforce  or  sustain  contracts  im- 
posing such  restraint,  however  partial.  But 
the  language  employed  by  the  courts  in  these 
cases  should  be  read  in  the  light  of  the  cir- 
cumstances under  which  it  was  uttered,  and 
with  due  reference  to  the  point  actually  ad- 
judicated. Thus  in  the  earliest  of  these  cases 
( Western  TJ.  Teleg.  Co.  v.  American  U.  Teleg. 
Co.)  it  was  held  that  a contract  between  a 
railroad  company  and  a telegraph  company 
by  which  the  former  granted  to  the  latter 
the  exclusive  right  to  construct  a telegraph 
line  along  its  right  of  way,  necessarily  ex- 
cluded all  other  telegraph  lines  from  the  use 
of  a right  of  way  that  by  condemnation  had 
been  devoted  to  public  uses,  and  was  void, 
because  it  was  in  restraint  of  trade,  and 
tended  to  create  a monopoly.  In  West  Vir- 
ginia Transp.  Co.  v.  Ohio  River  Pipe  Line 
Co.  it  was  held  that  an  owner  of  2000  acres 
of  oil  land  could  not  grant  to  one  pipe  line 
company  an  exclusive  right  to  lay  a pipe  line 
across  said  lands,  because  the  legislature,  by 
authorizing  pipe  line  companies  to  condemn 
lands  for  the  construction  of  such  lines,  had 
thereby  declared  that  the  public  had  an  in- 
terest in  their  construction,  and  that  a con- 
tract which  precluded  such  companies  from 
laying  a line  across  an  extensive  tract  of  land 
was  necessarily  opposed  to  public  policy. 
In  Chicago  Gaslight  & C.  Co.  v.  Peoples  Gas- 
light & C.  Co.  the  court  held  that  a gas 
company,  which  had  accepted  a charter  au- 
thorizing it  to  lay  pipes  and  to  supply  gas 
throughout  the  entire  limits  of  the  city, 
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could  not  disable  itself  from  the  performance 
of  the  public  duty  it  had  undertaken  by  en- 
tering into  a contract  with  another  company 
not  to  lay  pipes  and  supply  gas  in  a large 
section  of  said  city.  And  in  Gibbs'v.  Consol- 
idated Gas  Co.  a like  contract  by  one  gas 
company  with  another  to  abandon  the  dis- 
charge of  public  duties  which  had  been  de- 
volved upon  it  by  its  charter  was  held,  on 
that  account,  to  be  against  public  policy,  and 
void,  and  to  be  void  on  the  further  ground 
that  the  contract  was  in  open  violation  of  a 
statute  which  prevented  the  company  from 
“entering  into  a . . . contract  with  any 

other  gas  company  whatever.” 

No  doubt  can  be  entertained  that  the  con- 
tract involved  in  each  of  the  cases  last  re- 
ferred to  was  against  public  policy  for  its 
marked  tendency  to  create  a monopoly,  and 
to  suppress  healthy  competition.  Two  of 
the  contracts  were  also  vicious  in  the  respect 
that  the  corporation  had  attempted  to  disable 
itself  from  exercising  powers  which  had  been 
conferred  upon  it  for  the  public  advantage. 
But  we  think,  in  view  of  the  state  of  facts 
on  which  the  decisions  were  predicated,  and 
the  points  actually  adjudicated,  it  would  be 
unwise  to  deduce  an  unbending  rule  that  any 
and  every  contract  between  two  railway  com- 
panies which  enjoins  or  contemplates  concert 
of  action  in  the  matter  of  establishing  freight 
or  passenger  rates  between  competitive  points 
is  against  public  policy,  and  an  unlawful 
restraint  of  trade.  No  case,  we  believe,  has 
yet  gone  to  that  extent,  or  has  declared  that 
the  business  of  transporting  freight  and  pas- 
sengers by  rail  is  of  such  character  that  no 
restraint  whatever  upon  competition  therein 
is  permissible.  On  the  contrary,  contracts  be- 
tween common  carriers  which  imposed  some 
restrictions  upon  competition  have  been  fre- 
quently sustained  by  our  highest  courts,  and 
the  rule  has  been  often  applied  that  the  test 
of  their  validity  was  not  the  existence,  but 
the  reasonableness,  of  the  restriction  imposed. 
Oregon  Steam  Nav.  Co.  v.  Winsoi\  87  U.  S. 
20  Wall.  64,  22  L.  ed.  315;  Chicago , St.  L. 
& N.  O.  R.  Co.  v.  Pullman  Southern  Car 
Co.  139  U.  S.  79,  35  L.  ed.  97;  Mogul  SS. 
Co.  v.  McGregor , 21  Q.  B.  Div.  544  ; Man- 
chester & L.  R.  Co.  v.  Concord  R.  Co.  (N. 
H.  ) 3 Inters.  Com.  Rep.  319,  9 L.  R.  A.  689  ; 
Wiggins  Ferry  Co.  v.  Chicago  & A.  R.  Co. 
73  Mo.  389,  39  Am.  Rep.  519.  But  even  if 
such  an  extreme  view,  as  is  above  indicated, 
was  once  tenable,  we  fail  to  see  how  it  can 
well  be  maintained  since  the  passage  of  the 
Interstate  Commerce  Law,  and  the  action  that 
has  been  taken  thereunder  by  the  government 
Commission  which  was  created  to  enforce  its 
provisions.  The  Interstate  Commerce  Law 
imposes  several  important  restrictions  upon 
the  right  of  railway  companies  to  do  as  they 
please  in  the  matter  of  making  and  altering 
rates,  and  Congress  has  thereby  expressed  its 
conviction  that  unrestrained  competition  be- 
tween carriers  is  not,  at  the  present  time, 
and  under  existing  conditions,  most  con- 
ducive to  the  public  welfare,  but  that  other 
things  are  quite  as  essential  to  the  public 
good.  Mark  the  difference  in  public  policy 
towards  merchants  and  railroad  companies 
exhibited  by  the  common  law  and  by  the  In- 
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terstate  Commerce  Act.  Merchants  may  re- 
fuse to  sell  their  wares  at  all,  they  may  re- 
fuse to  transact  any  business ; but  railroad 
companies  are  common  carriers ; they  must 
furnish  transportation  when  requested  ; they 
must  operate  their  roads  or  forfeit  their  fran- 
chises ; merchants  may  charge  any  price  they 
see  fit  for  their  wares,  but  railroad  companies 
are  restricted  to  reasonable  and  just  charges 
for  transportation  (Interstate  Commerce  Act, 
§ 1)  ; merchants  may  sell  articles  of  like 
character  and  value  for  as  many  different 
prices  as  they  have  different  customers,  but 
railroad  companies  are  restricted  to  the  same 
charges  to  all  their  customers  for  like  serv- 
ices (Interstate  Commerce  Act,  § 2)  ; mer- 
chants may  give  to  any  customers  or  any 
localities  any  preference  or  advantage  they 
choose  over  other  customers  or  localities,  but 
railroad  companies  are  prohibited  from  giv- 
ing any  undue  preference  or  advantage  to 
any  party  or  place  (Interstate  Commerce  Act, 
§ 3)  ; merchants  may  sell  articles  of  infe- 
rior value  for  higher  prices  than  those  they 
charge  and  receive  for  those  of  greater  value, 
but  railroad  companies  are  prohibited  from 
charging  or  receiving  a greater  compensation 
for  a short  haul  than  for  a long  haul  (Inter- 
state Commerce  Act,  § 4)  ; merchants  may 
keep  their  prices  secret ; railroad  companies 
must  publish  their  rates  for  transportation, 
and  are  prohibited  from  charging  or  receiv- 
ing a greater  or  less  compensation  than  that 
specified  in  the  published  schedules  (Inter- 
state Commerce  Act,  § 6)  ; merchants  may 
change  their  prices  instantly  and  without 
notice,  railroad  companies  are  prohibited 
from  increasing  their  rates  except  after  ten 
days’  public  notice  or  from  decreasing  them 
except  after  three  days’  public  notice  (Inter- 
state Commerce  Act,  § 6)  ; merchants  may 
transact  their  business  free  from  the  super- 
vision or  interference  of  the  government ; 
but  railroad  companies  are  subject  to  the  su- 
pervision of  a Commission,  established  by  the 
government,  authorized  to  take  the  necessary 
proceedings  for  the  enforcement  of  these  re- 
strictions (Interstate  Commerce  Act,  § 12). 
These  restrictions  relate  almost  exclusively 
to  rates  for  the  transportation  of  freight  and 
passengers.  They  are  numerous,  radical,  and 
effective.  They  became  operative  by  an  Act 
of  Congress  three  years  before  the  Anti -Trust 
Act  was  passed,  and  they  establish  beyond 
cavil  that  from  that  date  the  public  policy 
of  the  nation  was  that  competition  between 
railroad  companies  engaged  in  interstate  com- 
merce should  not  go  wholly  unrestricted. 

If  we  turn  now  to  the  published  reports  of 
the  Interstate  Commerce  Commission,  whose 
opinion  on  such  matters  is  certainly  entitled 
to  great  consideration,  we  find  the  view  even 
more  clearly  expressed  that  it  was  the  pur- 
pose of  Congress  to  place  important  restraints 
upon  competition,  that  uncontrolled  strug- 
gles for  patronage  by  railway  carriers  are 
frequently  detrimental  to  the  public  welfare, 
that  rate  wars  are  especially  injurious  to 
the  business  interests  of  the  country  and  con- 
trary to  the  spirit  of  existing  laws,  that  the 
Interstate  Commerce  Act  invites  conferences 
between  railway  managers,  and  that,  concert 
of  action  in  certain  matters  by  railway  com- 
4 Inter  S.  . 


panies  is  absolutely  essential  to  enable  it  to 
accomplish  its  true  purpose. 

In  the  Fourth  Annual  Report  of  the  Com- 
mission, at  page  19,  we  find  the  following 
statement : 

“ It  is  thus  seen  at  every  turn  that  the  reg- 
ulation of  rates  on  a consideration  of  the  pe- 
cuniary or  other  situation  of  any  single  road, 
and  without  a survey  of  the  whole  field  of 
operations  whereby  its  business  may  be  af- 
fected, and  under  a supposition  that  what  is 
done  in  respect  to  that  road  may  be  limited 
in  its  consequences,  is  entirely  antagonistic 
to  all  principles  of  railroad  transportation. 
The  railroad  managers  have  perceived  this, 
from  the  very  first,  and  it  is  because  they 
have  perceived  this  that  they  have  been  com- 
pelled to  organize  themselves  into  railroad 
associations,  for  the  purpose  of  agreeing  upon 
classifications  and  rates,  and  upon  a great 
variety  of  other  matters  pertaining  to  the 
methods  of  conducting  interlocking  and  over- 
lapping business,  and  all  business  affected 
by  competitive  forces.”  And  on  page  21  of 
the  same  report  the  following  : 

“In  former  reports, the  Commission  has  re- 
ferred to  the  undoubted  fact  that  competition 
for  business  between  railroad  companies  is 
often  pushed  to  ruinous  extremes,  and  that 
the  most  serious  difficulties  in  the  way  of 
securing  obedience  to  the  law  may  be  traced 
to  this  fact.  When  competition  degenerates 
to  rate  wars,  they  are  as  unsettling  to  the 
business  of  the  country  as  they  are  mischiev- 
ous to  the  carriers,  and  the  spirit  of  the  ex- 
isting law  is  against  them.  ” 

In  the  Second  Annual  Report,  on  page  25. 
when  speaking  of  the  unity  of  railroad  in- 
terests, the  Commission  uses  this  language  : 

“But  the  voluntary  establishment  of  such 
extensive  responsibility  would  require  such 
mutual  arrangements  between  the  carriers  as 
would  establish  a common  authority,  which 
should  be  vested  with  power  to  make  traffic 
arrangements,  to  fix  rates,  and  to  provide  for 
their  steady  maintenance,  to  compel  the  per- 
formance of  mutual  duties  among  the  mem- 
bers, and  to  enforce  promptly  and  efficiently 
such  sanctions  to  their  mutual  understand- 
ings as  might  be  agreed  upon.” 

And  in  the  same  report,  on  page  28,  we 
find  the  following  : 

“A  short  road  may  sometimes  make  itself 
little  better  than  a public  nuisance  by  sim- 
ply abstaining  from  all  accommodation  that 
could  not  by  law  be  forced  from  it.  It  would 
not  be  likely  to  do  this  unless  for  some  pur- 
pose of  extortion  from  other  roads,  but  the 
existence  of  a power  to  annoy  and  embarrass 
is  a fact  of  large  importance.  The  public 
has  an  interest  in  being  protected  against  the 
probable  exercise  of  any  such  power.  But 
its  interest  goes  further  than  this ; it  goes  to- 
the  establishment  of  such  relations  among 
the  managers  of  roads  as  will  lead  to  the  ex- 
tension of  their  traffic  arrangements  with 
mutual  responsibilities,  just  as  far  as  may 
be  possible,  so  that  the  public  may  have,  in 
the  services  performed,  all  the  benefits  and 
conveniences  that  might  be  expected  to  fol- 
low from  general  federation.  There  is  noth- 
ing in  the  existence  of  such  arrangements 
, which  is  at  all  inconsistent  with  earnest  com- 
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petition.  They  are  of  general  convenience 
to  the  carriers  as  well  as  to  the  public,  and 
their  voluntary  extension  may  be  looked  for 
until,  in  the  strife  between  roads,  the  limits 
of  competition  are  passed,  and  warfare  is 
entered  upon.  But,  in  order  to  form  them, 
great  mutual  concessions  are  often  indis- 
pensable, and  such  concessions  are  likely  to 
be  made  when  relations  are  friendly,  but  are 
not  to  be  looked  for  when  hostile  relations 
have  been  inaugurated.” 

In  the  First  Annual  Report,  on  page  33,  the 
Commission  further  said  : 

“To  make  railroads  of  the  greatest  possible 
service  to  the  country,  contract  relations 
would  be  essential,  because  there  would  need 
to  be  joint  tariffs,  joint  running  arrange- 
ments and  interchange  of  cars,  and  a giving 
of  credit  to  a large  extent,  some  of  which* 
were  obviously  beyond  the  reach  of  compul- 
sory legislation,  and,  even  if  they  were  not, 
could  be  best  settled,  and  all  the  incidents 
and  qualifications  fixed,  by  the  voluntary 
action  of  the  parties  in  control  of  the  roads 
respectively.  Agreement  upon  these  and 
kindred  matters  became,  therefore,  a settled 
policy,  and  short  independent  lines  of  road 
seemed  to  lose  their  identity,  and  to  become 
parts  of  great  trunk  lines,  and  associations 
were  formed  which  embraced  all  the  man- 
agers of  roads  in  a state  or  section  of  the 
country.  To  these  associations  were  remitted 
many  questions  of  common  interest,  includ- 
ing such  as  are  above  referred  to.  Classifica- 
tion was  also  confided  to  such  associations, 
it  being  evident  that  differences  in  classifica- 
tion were  serious  obstacles  to  a harmonious 
and  satisfactory  interchange  of  traffic.  But 
what  perhaps,  more  than  anything  else,  influ- 
enced the  formation  of  such  associations,  and 
the  conferring  upon  them  of  large  authority, 
was  the  liability,  which  was  constantly  im- 
minent, that  destructive  wars  of  rates  would 
spring  up  between  competing  roads  to  the 
serious  injury  of  the  parties  and  the  general 
disturbance  of  business.  Accordingly,  one 
of  the  chief  functions  of  such  associations  has 
been  the  fixing  of  rates,  and  the  devising  of 
means  whereby  their  several  members  can  be 
compelled  or  induced  to  observe  the  rates 
when  fixed.” 

It  would  extend  this  opinion  to  an  unrea- 
sonable length  if  we  assumed  to  state  the 
reasons  which  probably  influenced  Congress 
to  impose  some  restrictions  upon  competition 
in  the  matter  of  railway  transportation,  and 
to  place  railway  carriers  under  the  operation 
of  a law  which,  for  its  successful  execution, 
as  pointed  out  by  the  Interstate  Commerce 
Commission,  seems  to  some  extent  to  invite 
conference  and  concert  of  action.  It  is  like- 
wise unnecessary  for  us  to  state  the  reasons 
why  railroad  companies  should  be  accorded 
the  privilege  of  entering  into  arrangements 
with  other  companies  which  may,  to  some 
extent,  regulate  competition.  Reasons  to 
that  effect  have  been  stated  with  great  ability 
and  persuasive  force  in  some  of  the  cases  to 
which  we  have  already  referred,  notably  in 
Manchester  & L.  R.  Go.  v.  Concord  R.  Co. 
(N.  H. ) 3 Inters.  Com.  Rep.  319.  9 L.  R.  A. 
689.  But,  without  entering  into  that  discus- 
sion, it  is  sufficient  to  say  that,  in  our  judg- 
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ment,  there  was  no  hard  and  fast  rule  in 
force  when  the  Anti -Trust  Act  was  enacted 
which  made  every  contract  between  railroad 
companies  void  on  grounds  of  public  policy 
if  it  in  any  wise  checked  competition.  In 
our  judgment,  the  more  reasonable  doctrine- 
then  prevailed,  especially  in  view  of  the  re- 
cent passage  of  the  Interstate  Commerce  Act, 
that  such  contracts  were  void,  if,  judged  in 
the  light  of  all  the  circumstances  and  condi- 
tions under  which  they  were  made,  they  un- 
reasonably restricted  competition. 

In  view  of  the  foregoing  principles,  it  re- 
mains for  us  to  examine  the  contract  which 
is  alleged  to  be  in  violation  of  the  Anti-Trust 
Act,  but  before  doing  so  a preliminary  ob- 
servation will  not  be  out  of  place.  The  Anti- 
Trust  Act  is  a criminal  statute,  and  it  should 
not  be  so  construed  as  to  subject  persons  to 
the  penalties  thereby  imposed  unless  the  con- 
tract complained  of  is  one  that  is  clearly 
within  the  provisions  of  the  statute.  It  is 
also  well  to  note  that  the  case  comes  before 
us  simply  on  bill  and  answer.  The  bill  al- 
leges that  its  purpose,  and  that  of  the  as- 
sociation formed  under  it,  was  to  suppress 
competition,  enhance  rates  of  freight,  and 
monopolize  the  traffic.  The  answers  deny 
these  averments,  and  allege  that  the  purpose 
of  the  contract  and  association  was  to  carry 
into  effect  the  provisions  of  the  Interstate 
Commerce  Act,  and  to  make  rates  public  and 
steady.  The  bill  alleges  that  the  effect  of 
the  contract  and  association  has  been  to  raise 
the  rates  of  freight  above  those  which  the 
public  might  have  reasonably  expected  to 
obtain  from  free  competition.  The  answers 
deny  this  allegation,  and  aver  that  the  effect 
has  been  to  maintain  reasonable  rates,  and 
that  more  than  200  reductions  of  rates  have 
been  effected  through  the  association.  Upon 
a hearing  on  bill  and  answer  the  averments 
of  fact  contained  in  the  bill  are  overcome  by 
the  denials  of  the  answer,  and  the  averments 
of  fact  in  the  answer  stand  admitted.  Tainter 
v.  Clark , 5 Allen,  66  ; Brinckerhoff  v . Brown , 
7 Johns.  Ch.  217  ; Perkins  v.  Nichols , 11  Al- 
len, 542. 

The  result  is  that  the  government’s  right 
to  relief  here  rests  upon  the  contract  itself, 
and  the  fact  that  the  rates  maintained  under 
it  have  not  been  unreasonable,  and  that  many 
reductions  have  been  made  under  its  opera- 
tion. The  ordinary  rules  of  interpretation 
must  then  be  applied  to  the  language  of  this 
contract,  and,  if  it  appears  that  its  purpose 
and  tendency  were  to  unreasonably  restrict 
competition,  it  must  be  declared  illegal. 
Dillon  v.  Barnard,  88  U.  S.  21  Wall.  430, 
437,  22  L.  ed.  673,  676 ; Interstate  Land  Co. 
v.  Maxwell  Land  Grant  Co.  i39  U.  S.  569, 
577,  35  L.  ed.  278,  281. 

In  construing  the  contract  it  must  also  be 
remembered  that  fraud  and  illegality  are  not 
to  be  presumed,  and  that  the  purpose  of  the 
contract  is  that  which  is  clearly  manifest  by 
its  terms.  In  Mitchell  v . Reynolds , 1 P.  Wms. 
181,  the  unfortunate  remark  “that  wherever 
such  contract  stat  indijfer enter,  and  for  aught 
appears,  may  be  either  good  or  bad,  the  law 
presumes  it  prima  facie  to  be  bad,”  fell  from 
Chief  Justice  Parker.  This  seems  to  be  the 
reverse  of  the  proposition  that  every  man  is 
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presumed  to  be  innocent  until  he  is  proved 
to  be  guilty.  It  has  long  been  repudiated 
by  the  courts  of  England  and  America.  The 
burden  is  on  the  party  who  seeks  to  put  a 
restraint  upon  the  freedom  of  contract  to  make 
it  plainly  and  obviously  clear  that  the  con- 
tract is  against  public  policy,  and  the  true 
rule  of  construction  is  that  neither  fraud  nor 
illegality  is  to  be  presumed,  but  the  contract 
is  to  be  assumed  to  have  been  made  in  good 
faith  for  the  purpose  which  appears  on  the 
face  of  it,  and  not  colorably  for  any  other. 
Printing  & JV.  Reg.  Co.  v.  Sampson,  L.  R. 
19  Eq.  462  ; Tallis  v.  Tallis,  1 El.  & Bl.  391  ; 
Rousillon  v.  Rousillon,  L.  R.  14  Cli.  Div. 
351,  365 ; Stewart  v.  Erie  & W.  Tramp.  Co. 
17  Minn.  372,  391  ; Marsh  v.  Russell,  66  N. 
Y.  288 ; Phippen  v.  Stickney,  3 Met.  384,  389. 

Proceeding,  then,  to  an  examination  of  the 
contract,  we  find  it  to  be  substantially  as 
follows  : In  the  preamble  there  is  a declara- 

tion that  the  association  is  formed  for  “mu- 
tual protection  by  establishing  and  maintain- 
ing reasonable  rates,  rules,  and  regulations, 
both  through  and  local.”  Article  1 declares 
that  substantially  all  traffic  competitive  be- 
tween two  or  more  members  in  that  part  of 
the  United  States  between  the  Mississippi 
and  Missouri  rivers  and  the  Pacific  ocean 
shall  be  governed  by  the  association.  It  is 
provided  by  article  2 that  the  association 
shall  choose  a chairman  by  unanimous  vote ; 
that  there  shall  be  regular  monthly  meetings 
of  the  association  in  which  each  member 
must  be  represented  by  some  responsible  offi- 
cer authorized  to  act  definitely  on  all  ques- 
tions to  be  considered  ; that  a committee  shall 
be  appointed  to  establish  rates,  rules,  and 
regulations  for  the  traffic,  and  that  these 
shall  be  put  into  effect ; that  any  railroad 
company  may  give  five  days’  written  notice 
prior  to  any  monthly  meeting  of  any  pro- 
posed reduction  of  rates  or  change  of  rules, 
and  eight  days’  notice  as  to  the  traffic  of  Col- 
orado or  Utah  ; that  thereupon  the  reduction 
or  change  shall  be  considered  and  voted  upon 
by  the  association  at  the  next  monthly  meet- 
ing, and  all  members  shall  be  bound  by  the 
decision  of  the  association,  “unless  then  and 
there  the  parties  shall  give  the  association 
definite  written  notice  that  in  ten  days  there- 
after they  shall  make  such  modification  not- 
withstanding the  vote  of  the  association 
that  any  member  may  without  notice,  at  its 
peril,  make  any  rate,  rule,  or  regulation  nec- 
essary to  meet  the  competition  of  outside 
lines,  subject  to  a liability  to  pay  a penalty 
of  $100  if  the  association  decides  by  a two 
thirds  vote  that  the  rate,  rule,  or  regulation 
was  not  necessary  for  that  purpose ; that  all 
arrangements  with  connecting  lines  for  the 
division  of  through  rates  relating  to  traffic 
covered  by  the  agreement  shall  be  made  by 
authority  of  the  association,  and  that  the 
chairman  of  the  association  shall  punish  vi- 
olations of  the  agreement  by  fines  not  exceed- 
ing $100  in  any  case.  Article  3 makes  the 
chairman  the  executive  officer  of  the  associa- 
tion, requires  him  to  publish  and  furnish  to 
the  members  of  the  association  the  rates, 
rules,  and  regulations  established,  and  all 
changes  in  them,  and  requires  him  to  enforce 
the  provisions  of  the  contract.  Article  4 
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prohibits  under-billing  or  billing  at  a wrong 
classification.  Articles  5 and  6 provide  for 
the  appointment  of  the  necessary  employes 
and  the  payment  of  the  necessary  expenses 
of  the  association.  Article  7 provides  for 
arbitration  in  case  the  managers  of  the  par- 
ties to  the  agreement  fail  to  agree  upon  any 
question  arising  under  it ; and  article  8 pro- 
vides that  any  member  may  withdraw  from 
the  association  on  30  days’  notice. 

It  is  obvious  at  a glance  that  this  agree- 
ment is  not  affected  by  any  of  the  vices  of 
an  ordinary  pooling  contract.  The  income 
of  each  member  of  the  association  under  the 
terms  of  the  agreement  is  still  measured  by 
the  amount  of  freight  and  the  number  of  pas- 
sengers it  carries,  and  it  is  still  to  the  inter- 
est of  each  member  of  the  association  to  make 
'that  patronage  as  great  as  possible,  by  afford- 
ing to  the  public  superior  facilities  for  safe, 
speedy,  and  convenient  transportation.  Un- 
der the  operation  of  the  agreement,  each  com- 
pany must  still  compete  with  its  associate 
members  in  the  character  of  its  roadbed, 
quality  of  its  equipments,  length  of  route, 
convenience  of  its  terminal  facilities,  and  in 
the  efficiency  of  its  management,  for  all  of 
these  considerations  will  necessarily  have  a 
marked  influence  upon  the  amount  of  its 
patronage. 

In  other  of  its  features,  also,  the  contract 
is  not  subject  to  criticism.  In  these  days, 
when  persons  engaged  in  many  other  callings 
and  avocations  are  in  the  habit  of  meeting  at 
intervals,  as  associations,  for  the  purpose  of 
cultivating  more  friendly  relations  and  es- 
tablishing regulations  conducive  to  the  gen- 
eral welfare  of  the  trade,  it  is  difficult  to  see 
upon  what  just  grounds  representatives  of 
railway  companies  can  be  denied  the  right 
of  forming  associations  for  the  purpose  of 
friendly  conference  and  to  formulate  rules 
and  regulations  to  govern  railway  traffic. 
The  fact  that  the  business  of  railway  com- 
panies is  irretrievably  interwoven,  that  they 
interchange  cars  and  traffic,  that  they  act  as 
agents  for  each  other  in  the  delivery  and  re- 
ceipt of  freight  and  in  paying  and  collect- 
ing freight  charges,  and  that  commodities 
received  for  transportation  generally  pass 
through  the  hands  of  several  carriers,  renders 
it  of  vital  importance  to  the  public  that  uni- 
form rules  and  regulations  governing  rail- 
way traffic  should  be  framed  by  those  who 
have  a practical  acquaintance  with  the  sub- 
ject, and  that  they  should  be  promulgated 
and  faithfully  observed.  The  advisability 
of  establishing  such  rules  and  regulations  in 
the  mode  above  indicated,  particularly  for 
the  uniform  classification  of  freight,  has  been 
frequently  pointed  out  in  the  reports  of  the 
Interstate  Commerce  Commission.  Indeed, 
the  benefits  that  would  result  from  uniform 
rules  and  regulations,  and  from  uniformity 
in  the  classification  of  freight,  seem  to  us  so 
obvious  that  we  need  not  stop  to  enumerate 
them. 

We  are  of  the  opinion,  therefore,  that  the 
stipulations  of  this  agreement  enjoining  a 
monthly  conference  between  representatives 
of  the  various  members  of  the  association, 
and  the  appointment  of  a committee  to  for- 
mulate rules  and  regulations  governing  the 
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traffic  embraced  by  the  agreement  are  not 1 
only  not  opposed  to  public  policy,  but,  if 
faithfully  carried  out,  will  tend  to  promote 
the  public  interests.  It  is  also  obvious,  we 
think,  that  the  stipulation  requiring  five 
days’  written  notice  of  a proposed  reduction 
in  rates  does  not,  in  and  of  itself,  render  the 
contract  unlawful.  It  is  certain  that  a con- 
tract not  to  reduce  established  rates  with- 
out a public  notice  of  three  days,  and  not 
to  increase  them  without  a notice  of  ten 
days,  would  not  be  against  public  policy, 
because  the  Interstate  Commerce  Act  has  pro- 
hibited such  changes  with  less  notice.  The 
plain  object  of  this  provision  was  to  prevent 
competitors  from  resorting  to  secret,  unfair, 
and  ruinous  methods  of  warfare,  to  make 
competition  fair  and  open,  and  to  enable 
shippers  to  modify  their  action  to  suit  the 
coming  changes.  There  is  no  purpose  of  the 
provision,  or  of  the  policy  that  dictated  it, 
that  would  not  be  as  well,  if  not  better, 
served  by  a notice  of  fifteen  or  forty  days,  as 
one  of  three  days. 

But  it  is  urged  that  the  contract  in  ques- 
tion restrains  competition  in  rates,  and  is 
therefore  unlawful.  That  it  does  have  some 
tendency  to  check  competition  in  that  respect 
will  not  be  denied  ; but  that  the  restraint 
imposed  is  slight,  that  there  is  abundant  room 
within  the  terms  of  the  agreement  for  the 
play  of  all  the  healthy  forces  of  competition, 
and  that  it  has  a pronounced  tendency  to  pre- 
vent sudden  and  violent  fluctuations  in  rates, 
commonly  termed  “rate  wars,”  seems  to  us 
to  be  equally  manifest.  It  is  not  reasonable 
to  suppose  that  any  member  of  the  association 
which,  by  virtue  of  its  situation,  can  really 
afford  to  transport  freight  or  passengers  be- 
tween any  two  competitive  points  for  a sub- 
stantially less  sum  than  its  competitors,  will 
be  likely  to  forego  the  advantage  that  its 
situation  gives  it,  even  under  the  operation 
of  the  agreement.  It  is  much  more  probable 
that,  under  the  operation  of  the  agreement,  as 
under  the  influence  of  free  competition,  the 
Tates  between  competitive  points  will  be. 
largely,  if  not  entirely,  based  upon  the  rate 
which  the  road  having  the  shortest  line  and 
best  facilities  esteems  fair  and  reasonable 
compensation. 

It  will  be  observed  that  under  the  terms  of 
the  agreement  no  member  of  the  association 
has  bound  itself  to  be  governed  by  a rate  fixed 
by  a vote  of  the  majority  for  a longer  period 
than  ten  days  after  the  monthly  meeting  next 
succeeding  its  notification  of  a proposed 
change  in  rates  ; and  for  that  reason  the  limit- 
ation imposed  by  the  contract  upon  the  right 
of  a member  of  the  association  to  adopt  such 
a rate  as  it  sees  fit  is  very  slight,  and  the 
power  reposed  in  the  association  is  corre- 
spondingly small.  We  fail  to  see,  therefore, 
that  the  natural  Or  probable  effect  of  this  con- 
tract will  be  to  sensibly  raise  either  freight 
or  passenger  rates  above  the  level  which  they 
* would  attain  under  the  influence  of  what  is 
termed  “unrestricted  competition.”  On  the 
other  hand,  it  seems  highly  probable  that  the 
contract  in  question  will  prevent  sudden  and 
violent  fluctuations  in  freight  rates,  such  as 
often  upset  the  business  calculations  of  entire 
communities,  and  that  this  was  one  of  the 
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main  reasons  which  led  to  the  formation  of 
the  association.  We  are  also  persuaded  that 
it  will  have  a sensible  tendency  to  induce 
a more  uniform  system  of  classification 
throughout  the  great  region  where  the  asso- 
ciation operates,  and  also  to  induce  the  es- 
tablishment of  a more  perfect  code  of  rules 
and  regulations  governing  freight  traffic.  It 
may  also  tend  to  prevent  stealthy,  secret,  and 
unfair  methods  of  warfare,  and  to  make  the 
strife  for  patronage  among  the  members  of 
the  association  open,  fair,  and  honorable. 
All  of  these  are  objects  that  are  in  line  with 
the  true  spirit  of  the  Interstate  Commerce 
Act  and  an  intelligent  public  policy. 

The  result  is  that  this  contract,  in  view  of 
all  the  circumstances  of  the  case  and  the  sit- 
uation of  the  parties  thereto,  does  not  impose 
such  unreasonable  restraints  on  competition 
as  will  warrant  us  in  holding  that  it  is  one 
of  those  contracts  or  conspiracies  in  restraint 
of  trade  and  commerce  among  the  several 
states  which  fall  within  the  inhibition  of  the 
Anti -Trust  Act  of  July  2,  1890. 

Nor  is  there  any  monopoly  of  trade,  or 
any  attempt  to  monopolize  trade,  within  the 
meaning  of  that  Act,  evidenced  by  this  con- 
tract. So  far  as  can  be  learned  from  it,  the 
association  has  never  intended  to  have,  and 
never  has  had  or  attempted  to  have,  any  trade. 
It  has  not  held  or  attempted  to  obtain  or  hold 
any  property  except  the  moneys  necessary  for 
the  bare  expenses  required  to  pay  its  officers 
and  employes.  It  has  been  and  is  a mere 
adviser  with  its  members  upon  disputed 
questions  submitted  by  the  contract  to  its 
consideration.  So  far  as  can  be  learned  from 
the  contract,  each  member  of  the  association 
is  striving  with  every  other  in  its  territory, 
whether  a member  of  the  association  or  not, 
to  divert  from  the  latter  and  gather  to  itself 
all  possible  trade.  There  are  provisions  in 
the  contract  that  the  chairman  may  authorize 
members  to  meet  the  rates  of  competitors  who 
are  not  members  of  the  association,  and  that 
any  member  may  meet  the  rates  of  such  a 
competitor  at  its  peril ; but  these  provisions 
were  necessary  for  the  protection  of  members 
of  the  association  against  the  attacks  of  non- 
members. Without  such  provisions  unrea- 
sonably low  rates  established  by  the  latter 
would  draw  away  the  business  of  the  mem- 
bers, and  deprive  them  of  the  opportunity  to 
compete  on  equal  terms.  These  provisions 
give  no  company  any  higher  right  or  greater 
power  than  it  had  before  the  contract  was 
made,  but  simply  reserved  to  each  the  priv- 
ilege of  exercising  its  original  right  to  meet 
competition  without  giving  the  fifteen  days’ 
notice  in  case  of  a warfare  upon  it  by  a non- 
member. 

A monopoly  of  trade  embraces  two  essen- 
tial elements : (1)  The  acquisition  of  an 

exclusive  right  to,  or  the  exclusive  control 
of,  that  trade  ; and  (2)  the  exclusion  of  all 
others  from  that  right  and  control.  There  is 
nothing  in  this  contract  indicating  any  pur- 
pose or  attempt  to  obtain  such  a monopoly. 
The  great  transportation  systems  of  the  Great 
Northern  Railway  Company,  the  Northern 
Pacific  Railroad  Company,  the  Southern  Pa- 
cific Railroad  Company,  and  the  Texas  Pa- 
cific Railroad  Company  were  operated  in  the 
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region  subject  to  the  regulation  of  this  asso- 
ciation, but  none  of  these  companies  were 
members  of  it ; and,  even  if  they  had  been, 
there  would  still  have  been  no  evidence  of 
any  attempt  to  monopolize  trade  here,  be- 
cause each  member  is  left  to  compete  with 
every  other  for  its  share  of  the  traffic.  Be 
Greene,  52  Fed.  Rep.  104,  115. 

The  position  that  these  railroad  companies 
have  so  far  disabled  themselves  from  the  per- 
formance of  their  public  duties  by  the  ex- 
ecution of  this  contract  as  to  give  ground  for 
the  avoidance  of  the  contract,  and  for  a for- 
feiture of  their  franchises,  cannot  be  success- 
fully maintained.  It  is  well  settled  upon 
principle  -and  authority  that,  where  a corpo- 
ration by  a contract  entirely  or  substantially 
disables  itself  from  the  performance  of  the 
duties  to  the  public  imposed  upon  it  by  the 
acceptance  of  its  charter,  the  contract  is  void, 
and  its  franchise  may  be  forfeited.  The 
reasons  for  this  rule,  and  some  of  the  limita- 
tions of  it,  were  stated  by  this  court  in  Union 
Pac.  R.  Go.  v.  Chicago,  B.  1.  & P.  B.  Co.  10 
U.  S.  App.  98,  51  Fed.  Rep.  309,  317-321 ; 
and  it  is  unnecessary  to  repeat  them  here.  It 
goes  without  saying  that  this  rule  in  no  way 
limits  the  power  of  a corporation  to  discharge 
its  duties  through  agents  of  its  own  selection. 
There  is  no  doubt  that  each  of  these  corpora- 
tions could  lawfully  appoint  an  expert  or  a 
committee  of  experts  upon  the  subject  of 
classification  and  rates  of  freight  upon  its 
road,  empower  him  or  them  to  fix  the  rates, 
and  then  maintain  them  for  forty  days  un- 
changed. Practically  the  fifteen  representa- 
tives of  these  companies,  at  a meeting  of  the 
association,  their  chairman,  and  their  com- 
mittee that  originally  fixed  the  rates  and 
rules,  together  constitute  an  advisory  com- 
mittee on  rates  and  rules  of  traffic,  composed 
of  men  whose  intimate  knowledge  of  the 
needs  of  the  shippers,  and  of  the  character 
and  quantities  of  the  commodities  transported 
through  the  different  portions  of  the  wide 
area  traversed  by  these  railroads,  and  whose 
wide  experience  in  the  effect  of  various  rates 
upon  the  accommodation  of  the  public  and 
the  business  of  the  companies  fit  them  well 
to  carefully  consider  and  wisely  establish 
just  and  reasonable  rates  throughout  this  ter- 
ritory. Such  a committee  each  company  act- 
ing independently  might  have  appointed, 
and  it  is  not  perceived  that  the  fact  that  two 
or  more  companies  appoint  the  same  men  to 
establish  rates  and  rules  for  the  traffic  upon 
their  respective  roads  in  any  way  invalidates 
the  appointment  of  either. 

Moreover,  the  power  delegated  to  the  asso- 
ciation, its  committee  and  chairman,  is  so 
limited  in  extent  and  so  restricted  in  time 
that  it  is  hardly  worthy  of  serious  consider- 
ation as  the  ground  for  the  avoidance  of  a 
contract  and  the  forfeiture  of  a franchise. 
The  power  granted  to  the  committee  origi- 
nally chosen  to  establish  the  rates  and  rules 
expired  by  limitation  upon  a thirty  days’ 
notice  of  withdrawal  from  the  association ; 
the  power  of  the  association  itself  to  prevent 
modifications  and  changes  in  the  rules  and 
rates  established  ceases  after  fifteen  days’ 
notice  of  an  intention  to  make  the  modifica- 
tions and  changes  notwithstanding  its  ac- 
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tion.  It  is  true  that  there  is  a provision  in 
the  second  article  of  the  agreement  that  reg- 
ular meetings  of  the  association  shall  be 
held,  “unless  notice  shall  be  given  by  the 
chairman  that  the  business  to  "be  transacted 
does  not  warrant  calling  the  members  to- 
gether,” but  the  remark  of  the  counsel  for 
the  government  that  this  gives  the  chairman 
power  to  prevent  the  consideration  of  pro- 
posed changes  in  rates,  and  thus  to  maintain, 
them  indefinitely,  by  preventing  a meeting 
of  the  association,  cannot  be  seriously  con- 
sidered. The  effect  of  the  contract  is  that, 
when  a company  gives  notice  of  a proposed 
change  of  any  importance,  the  meeting  shall 
be  held.  Such  a notice  presents  business  ta 
be  transacted  that  does  warrant  calling  the 
members  together.  If,  under  such  circum- 
stances, the  chairman  gives  notice  that  there 
is  no  such  business,  he  violates  the  contract. 
The  presumption  is  that  he  will  not  violate 
it ; and,  if  he  does  do  so,  that  is  no  ground 
for  an  avoidance  of  the  contract. 

The  result  is  that  neither  this  contract  nor 
the  association  formed  under  it  can  be  held 
to  be  obnoxious  to  the  provisions  of  the  Anti- 
Trust  Act  in  view  of  the  facts  admitted  by 
the  pleadings  in  this  suit,  and  in  the  absence 
of  other  evidence  of  their  consequences  and 
effect. 

Many  of  the  considerations  to  which  we 
have  referred  are  presented  upon  the  argu- 
ment of  the  question  whether  or  not  the  Anti- 
Trust  Act  applies  to  or  in  any  way  governs 
transportation  companies  that  are  engaged  in 
that  part  of  interstate  and  international  com- 
merce which  consists  solely  of  the  transpor- 
tation of  persons  and  property,  in  view  of  the 
very  substantial  regulation  of  this  part  of 
commerce  provided  by  the  Interstate  Com- 
merce Act.  The  views  we  have  expressed 
render  it  unnecessary  to  determine  this  ques- 
tion, and  we  express  no  opinion  upon  it.  We 
rest  this  decision  on  the  ground  that,  if  the 
Anti-Trust  Act  applies  to  and  governs  inter- 
state and  international  transportation  and  ita 
instrumentalities,  the  contract  and  associa- 
tion here  in  question  do  not  appear  to  be  in 
violation  of  it. 

The  decree  below  is  affirmed,  without  costs. 

Thayer,  D.  J.,  concurs. 

Shiras,  D.  J. , dissenting  : 

I am  unable  to  concur  in  the  conclusion 
reached  by  the  majority  of  the  court  in  this- 
case,  and  propose  to  state  the  reasons  for  such 
nonconcurrence. 

Assuming  that  the  Anti -Trust  Act  of  July 
2,  1890,  is  applicable  to  interstate  railroad 
companies  and  the  business  transacted  by 
them,  it  seems  to  me  entirely  clear  that  the 
contract  entered  into  by  the  railway  com- 
panies forming  the  Trans-Missouri  Freight 
Association  is  in  contravention  of  the  stat- 
ute, in  that  it  deprives  the  public  of  the 
benefit  of  free  competition  between  the  asso- 
ciated railway  companies,  and  thereby  sub- 
jects the  commerce  of  the  regions  tributary 
to  these  lines  of  railway  to  the  possibility, 
if  not  the  certainty,  of  paying  increased  rates 
for  the  transportation  of  freight  over  the 
same. 
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It  is  doubtless  entirely  true  that  at  the 
present  time  a more  liberal  rule  prevails  than 
in  the  earlier  days  in  regard  to  contracts  af- 
fecting the  business  carried  on  by  private 
•citizens  or  corporations,  when  the  same  is 
essentially  of  a private  nature,  and  only  in- 
directly affects  the  public  at  large.  As  is 
pointed  out  in  the  opinion  of  the  court,  the 
use  of  steam  and  electricity  in  connection 
with  the  mercantile  and  commercial  business 
of  the  world  has  so  greatly  increased  the  fa- 
cilities for  commercial  intercourse  that  con- 
tracts which  a century  ago  would  have  been 
in  fact  an  unreasonable  restriction  upon  trade 
in  its  then  condition  would  not  now  produce 
the  same  result,  and  hence  would  not  fall 
within  the  condemnation  of  the  principle 
which  declares  unlawful  all  contracts  or 
combinations  which  work  an  unreasonable 
restriction  upon  trade  and  commerce.  The 
principle  itself,  however,  remains  in  force 
at  the  common  law  even  in  regard  to  business 
•enterprises  which  deal  only  with  matters  of 
private  interest,  and  only  incidentally  affect 
the  community  at  large.  At  an  early  day  a 
distinction  was  recognized  at  the  common 
law  between  the  rules  applicable  to  business 
pursuits  of  a purely  private  nature  and  those 
•connected  with  matters  directly  affecting  the 
■community  at  large ; as,  for  instance,  the 
dealing  in  commodities  forming  the  neces- 
saries of  life.  Contracts  or  combinations 
tending  to  create  a monopoly  in  the  latter 
articles  were  condemned  as  contrary  to  pub- 
lic policy,  when  like  contracts  affecting  other 
kinds  of  property  were  held  to  be  valid  ; and 
the  same  principle  holds  good  at  the  present 
time.  Another  distinction  which  is  now 
firmly  established  and  enforced  grows  out  of 
the  nature  of  the  business  contracted  about, 
and  the  relation  the  contracting  parties  bear 
thereto.  An  individual  or  a private  corpo- 
ration engaged  in  a purely  private  enterprise 
may  lawfully  enter  into  contracts  or  combi- 
nations in  regard  thereto  which  would  be 
invalid  and  illegal  if  the  business  was  of 
a public  nature,  and  the  corporation  was 
created  for  the  purpose  of  engaging  therein. 
Thus  in  Gibbs  v.  Consolidated  Gac,  Cc.  130 
U.  8.  396,  32  L.  ed.  979,  the  Supreme  Court, 
speaking  by  Mr.  Chief  Justice  Fuller,  de- 
clared that — 

“ The  supplying  of  illuminating  gas  is  a 
business  of  a public  nature  to  meet  a public 
necessity.  It  is  not  a business  like  that  of 
an  ordinary  corporation  engaged  in  the  man- 
ufacture of  articles  that  may  be  furnished  by 
individual  effort.  . . . Hence,  while  it 

is  justly  urged  that  those  rules  ■which  say 
that  a given  contract  is  against  public  policy 
should  not  be  arbitrarily  extended  so  as  to 
interfere  with  the  freedom  of  contract  ( Print - 
ini j & N.  Reg.  Co.  v.  Sampson , L.  R.  19  Eq. 
462;  yet  in  the  instance  of  business  of  such 
character  that  it  presumably  cannot  be  re- 
strained to  any  extent  whatever  without  prej- 
udice to  the  public  interest,  courts  decline 
to  enforce  or  sustain  contracts  imposing  such 
restraint,  however  partial,  because  in  con- 
travention of  public  policy.  This  subject  is 
much  considered,  and  the  authorities  cited 
in  West  Virginia  Transp.  Co.  v.  Ohio  River 
Pipe  Line  Co.  22  W.  Ya.  600 ; Chicago  Gas - 
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light  & C.  Co.  v.  People's  Gaslight  & C.  Co. 
121  111.  530;  Western  U.  Teleg.  Co.  v.  Amer- 
ican U.  Teleg.  Co.  65  Ga.  160,  38  Am.  Rep. 
781.  . . . Innumerable  cases,  however, 

might  be  cited  to  sustain  the  proposition 
that  combinations  among  those  engaged  in 
business  impressed  with  a public  or  quasi 
public  character,  which  are  manifestly  prej- 
udicial to  the  public  interest,  cannot  be  up- 
held.” 

In  West  Virginia  Transp.  Co.  v.  Ohio  River 
Pipe  Line  Co.  22  W.  Ya.  600,  it  is  said  : 

“If  there  be  any  sort  of  business  which 
from  its  peculiar  character  can  be  restrained 
to  no  extent  whatever  without  prejudice  to 
the  public  interest,  then  the  courts 'would  be 
compelled  to  hold  void  any  contract  impos- 
ing any  restraint,  however  partial,  on  this 
peculiar  business,  provided,  of  course,  it  be 
shown  clearly  that  the  peculiar  business  thus 
attempted  to  be  restrained  is  of  such  a char- 
acter that  any  restraint  upon  it,  however 
partial,  must  be  regarded  by  the  court  as 
prejudicial  to  the  public  interest.” 

In  Chicago  Gaslight  & C.  Co.  v.  People's 
Gaslight  & C.  Co.  121  111.  530,  it  is  declared 
that — 

“ The  ordinary  rule  that  contracts  in  partial 
restraint  of  trade  are  not  invalid  does  not 
apply  to  corporations  like  appellant  and  ap- 
pellee, because  they  were  engaged  in  a pub- 
lic business,  and  in  furnishing  that  which 
was  a matter  of  public  concern  to  all  the  in- 
habitants of  the  city.” 

It  is  not  necessary  to  extend  the  citation  of 
authorities  upon  this  general  proposition,  but 
it  is  of  vital  importance  to  bear  in  mind  the 
distinction  that  exists  in  this  particular  be- 
tween private  individuals  or  corporations 
engaged  in  ordinary  business  avocations  and 
public  corporations  engaged  in  the  perform- 
ance of  a public  or  governmental  duty,  like 
that  of  building  and  operating  a public  high- 
way in  the  form  of  a railway  line. 

From  the  earliest  days  the  duty  of  con- 
structing and  maintaining  the  public  roads 
of  a country  has  been  recognized  as  one  in- 
cumbent upon  the  government.  To  secure 
the  construction  of  a railway  running  over 
the  property  of  many  individuals,  the  right 
of  eminent  domain  must  be  called  into  exer- 
cise, and  thus  the  character  of  a public  en- 
terprise is  impressed  upon  it  both  by  reason 
of  the  purpose  it  is  intended  to  subserve  and 
by  reason  of  the  governmental  power  exer- 
cised in  its  creation  and  maintenance.  So. 
also,  corporations  created  for  the  purpose  of 
building  and  operating  public  highways  in 
the  form  of  railroads  are  of  necessity  public, 
not  private  corporations,  because  they  are 
formed  for  the  purpose  of  engaging  in  the 
public  work  of  constructing  and  operating  a 
highway  for  the  use  of  the  people  at  large, 
and  because  they  are  authorized  to  call  into 
exercise  the  governmental  right  of  eminent 
domain,  a right  which  cannot  be  lawfully 
conferred  upon  a private  corporation  engaged 
solely  in  enterprises  private  in  their  nature. 
The  failure  to  recognize  the  distinction  ex- 
isting between  private  enterprises  carried  on 
by  individuals  or  private  corporations,  and 
public  duties  performed  through  the  agency 
of  public  corporations,  in  my  judgment  has 
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misled  the  court  in  reaching  the  conclusion 
announced  in  the  majority  opinion. 

As  applied  to  private  associations,  the 
modern  authorities  undoubtedly  sustain  the 
proposition  therein  laid  down,  “that  it  is  not 
the  existence  of  the  restriction  of  competi- 
tion, but  the  reasonableness  of  that  restric- 
tion, that  is  the  test  of  the  validity  of  con- 
tracts that  are  claimed  to  be  in  restraint  of 
trade  but  that,  in  my  judgment,  is  not  the 
test  of  validity  when  the  action  of  public  cor- 
porations relative  to  public  duties  is  brought 
in  question. 

Parties  engaged  in  the  manufacture  or  sale 
of  lumber,  dry  goods,  or  other  like  articles 
primarily  owe  no  duty  to  the  public  in  con- 
nection therewith.  They  may  limit  or  en- 
large, continue  or  discontinue  the  business, 
as  they  please,  and  may  charge  exorbitant 
prices  or  the  contrary.  In  these  particulars 
they  owe  no  special  duty  to  the  public,  for 
they  are  not  exercising  any  sovereign  or  pub- 
lic powers  in  carrying  on  such  private  enter- 
prises, nor  are  they  charged  with  the  per- 
formance of  a public  duty.  Hence  they  are 
at  liberty  to  enter  into  contracts  with  other 
private  parties  engaged  in  like  pursuits 
which  may  tend  to  regulate  or  restrict  the 
business  carried  on  by  them,  subject,  how- 
ever, to  the  rule  that  restrictions  unreason- 
ably affecting  the  freedom  of  trade  and  com- 
merce cannot  be  sustained,  because  thereby 
the  public  interests  are  affected.  Touching 
contracts  between  private  parties  in  regard  to 
pursuits  essentially  private  in  their  nature, 
the  test  of  validity  we  thus  find  to  be  the 
actual  effect  thereof  on  the  public  welfare. 
In  regard  to  such  private  enterprises  the  pub- 
lic has  no  voice  in  the  management  thereof, 
nor  any  right  of  dictating  what  shall  or  shall 
not  be  done  by  the  owners  thereof,  nor  have 
the  latter  become  bound  to  carry  on  the  busi- 
ness in  the  interest  or  for  the  benefit  of  the 
public  primarily.  The  contrary  is  true  with 
regard  to  public  corporations,  clothed  with 
the  power  to  fulfill  public  duties,  and  en- 
gaged in  enterprises  the  purpose  of  which  is 
to  discharge  a governmental  duty,  and  which 
require  in  their  performance  the  exercise  of 
the  sovereign  right  of  eminent  domain. 

Such  public  corporations  owe  primarily  a 
duty  to  the  community,  and  the  relations 
existing  between  them  and  the  public  are 
in  many  particulars  radically  different  from 
those  pertaining  to  private  corporations. 
Neither  extended  argument  nor  the  citation 
of  authorities  is  needed  to  show  that  the  busi- 
ness of  railway  transportation  is  one  of  a 
public  character,  and  which  reaches  and  af- 
fects the  business  interests  of  the  entire  com- 
munity. When  a highway  in  tRe  form  of  a 
railroad  is  constructed  and  put  in  operation, 
all  parties  living  in  the  regions  adjacent 
thereto  are  dependent  upon  the  railroad  for 
the  carrying  on  of  all  business  which  in- 
volves the  transportation  of  persons  or  prop- 
erty in  connection  therewith.  The  farmer  is 
compelled  to  use  the  railway  for  the  trans- 
portation of  the  products  of  his  farm  to 
market.  The  merchant  must  use  the  same 
agency  in  bringing  to  his  place  of  business 
the  merchandise  in  which  he  deals.  Practi- 
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cally  the  business  of  the  community,  whether 
in  connection  with  articles  of  prime  neces- 
sity, like  food  or  fuel,  or  the  other  articles- 
which  are  produced  or  dealt  in  by  the  people 
at  large,  becomes  of  necessity  wholly  de- 
pendent upon  the  facilities  for  transportation 
furnished  by  the  given  railway.  As  to  the 
majority  of  the  community  living  along  its 
line,  each  railway  company  has  a monopoly 
of  the  business  demanding  transportation  as 
one  of  its  elements.  By  reason  of  this  fact 
the  action  of  the  corporation  in  establishing 
the  rates  to  be  charged  largely  influences  the 
net  profit  coming  to  the  farmer,  the  manu- 
facturer, and  the  merchant  from  the  sale  of 
the  products  of  the  farm,  the  workshop,  and 
manufactory,  and  of  the  merchandise  pur- 
chased and  resold,  and  also  largely  influences 
the  price  to  be  paid  by  every  one  who  con- 
sumes any  of  the  property  transported  over 
the  line  of  railway.  There  is  no  other  line 
of  business  carried  on  in  our  midst  which  is 
so  intimately  connected  with  the  public  as- 
that  conducted  by  the  railways  of  the  coun- 
try. 

Certainly,  if  it  be  true,  as  held  in  Gibbs 
v.  Consolidated  Gas  Co.  130  U.  S.  396,  32  L. 
ed.  979,  that  rhe  supplying  of  gas  for  il- 
luminating purposes  is  a business  of  a pub- 
lic nature,  because  it  supplies  a public  ne- 
cessity, and  that  it  is  of  such  a character  that 
contracts  between  companies  engaged  there- 
in, looking  to  a regulating  of  competition, 
cannot  be  sustained  because  inimical  to  the 
public  welfare,  then  it  must  also  be  true 
that  the  furnishing  facilities  for  the  trans- 
portation of  the  products  of  the  country  by 
means  of  railways  is  likewise  a public  busi- 
ness, and  one  of  such  character  that  contracts 
or  combinations  between  the  corporations  en- 
gaged therein,  intended  to  limit  the  effect  of 
free  competition  upon  the  rates  charged  the 
public,  must  be  held  to  be  prejudicial  to  the 
public  interests,  and  therefore  to  be  invalid. 
It  is  said  in  the  opinion  of  the  court  that — 

“We  find  that  it  has  long  been  settled  that 
contracts  or  combinations  of  producers  or 
dealers  in  staple  commodities  of  prime  neces- 
sity to  the  people,  to  restrict  or  monopolize 
their  supply  or  enhance  their  price,  pooling 
contracts  or  combinations  between  such  pro- 
ducers or  dealers  to  divide  their  profits  in 
certain  fixed  proportions  and  pooling  con- 
tracts or  combinations  between  competing 
common  carriers,  are  illegal  restraints  of 
trade,  and  void.  ” 

' Are  not  railway  companies  engaged  in  the 
transportation  of  articles  of  prime  necessity 
to  the  people?  Do  they  not  handle  the  food 
products  of  the  country,  the  fuel,  and  all  the 
other  necessaries  of  life?  Do  not  the  rates 
charged  for  the  transportation  of  these  articles- 
have  as  much  to  do  with  determining  the 
prices  paid  by  the  community  as  the  rates 
charged  by  those  engaged  in  buying  and 
selling  the  same  upon  the  open  market?  If 
combinations  among  the  dealers  in  such  arti- 
cles to  avoid  competition  and  enhance  the 
cost  to  the  consumer  are  illegal  and  void, 
why  are  not  combinations  among  common 
carriers  engaged  in  the  transportation  of  the 
same  articles,  tending  to  enhance  the  cost  to> 
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the  consumer  by  avoiding  the  effect  of  com- 
petition upon  the  rates  of  transportation, 
equally  void? 

If  I correctly  understand  the  opinion  of  the 
majority,  it  is  therein  admitted  that  it  is  the 
settled  law  that  contracts  or  combinations 
between  producers  or  dealers  in  staple  com- 
modities of  prime  necessity  to  the  people, 
tending  to' monopolize  the  supply  or  enhance 
the  price,  are  contrary  to  public  policy  and 
therefore  void  ; and  yet  it  is  maintained  that 
public  corporations  like  railway  companies 
may  combine  to  fix  the  rates  to  be  charged 
for  the  transportation  of  the  like  commodi- 
ties, which,  of  necessity,  affects  the  cost  to  the 
consumer  as  well  as  the  value  to  the  pro- 
ducer, and  that  contracts  thus  arbitrarily  es- 
tablishing the  rates  to  be  charged,  and  avoid- 
ing the  effect  of  competition  thereon,  cannot 
be  held  to  be  invalid,  unless  it  be  clearly 
shown  that  the  rates  thus  fixed  are  unreason- 
able. It  seems  to  me  the  two  propositions 
are  clearly  at  variance. 

The.  right  to  freely  contract  and  combine 
possessed  by  private  parties  engaged  in  pri- 
vate pursuits  is  limited  and  denied  when 
they  come  to  deal  with  staple  commodities, 
because  the  whole  community  is  interested 
in  these  articles  of  prime  necessity,  and  any 
contract  affecting  them  affects  the  public ; 
and  clearly  public  corporations  are  under  a 
more  stringent  rule  in  this  particular. 

Unlike  private  parties  engaged  in  private 
pursuits,  which  only  incidentally,  if  at  all, 
affect  the  public  welfare,  corporations  cre- 
ated for  the  purpose  of  constructing  and  op- 
erating the  modern  form  of  public  highways 
owe  primarily  a duty  to  the  public.  They 
are  created  to  subserve  a public  purpose,  to 
wit,  to  furnish  the  means  for  the  transporta- 
tion of  the  people  and  property  of  the  coun- 
try, and  they  are  under  constant  obligation 
to  use  their  corporate  powers  in  the  interest 
of  and  for  the  benefit  of  the  community  from 
which  these  powers  have  been  derived. 

The  right  to  demand  transportation  for 
one’s  self  or  property  over  such  highways 
belongs  to  every  member  of  the  community, 
and  the  rate  to  be  paid  for  such  service  is  a 
question  which  affects  every  one  using  the 
highway,  and,  in  addition,  every  member 
of  the  community  is  affected  by  the  rates 
charged,  for  the  amount  thereof  enters  into 
and  affects  the  price  of  every  article  that  iis 
bought  and  sold  in  the  community.  The 
duty  of  transporting  persons  and  property 
over  a line  of  railway  is  a public  duty,  as- 
sumed by  the  corporation  operating  the  par- 
ticular line,  and  in  the  proper  performance 
thereof  the  public  has  a direct  interest.  The 
proper  performance  of  this  duty  includes  the 
rate  of  compensation  to  be  charged  for  the 
services  rendered,  and  this  is  a question  in 
which  the  public  has  a direct  and  most  im- 
portant interest,  and  all  contracts  or  combi- 
nations intended  to  affect  the  rate  to  be 
charged  directly  affect  the  public  welfare. 
Clearly,  therefore,  railway  transportation  of 
persons  and  property  comes  within  the  classes 
of  business,  which,  in  the  language  of  the 
Supreme  Court  in  Gibbs  v.  Consolidated  Gas 
Co.  130  U.  S.  396,  32  L.  ed.  979,  are  of  such 
a public  character  that  presumably  they 
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cannot  be  restrained  to  any  extent  whatever 
without  prejudice  to  the  public  interest. 

In  the  opinion  of  the  majority  it  is  prac- 
tically assumed  that  the  same  freedom  ta 
contract  or  combine  with  others  is  possessed 
by  the  public  corporations  engaged  in  rail- 
way transportation  as  belongs  to  private  par- 
ties engaged  in  private  pursuits.  It  does 
not  so  seem  to  me,  either  upon  principle  or 
authority.  Private  corporations  are  not  cre- 
ated for  the  primary  purpose  of  furthering 
the  public  interests,"  nor  do  they  assume  the 
performance  of  a public  duty.  Conducting 
private  enterprises  for  private  gain,  there  is 
no  presumption  that  their  acts  will  affect  the 
public  welfare,  and  hence  their  freedom  of 
contract  and  action  is  not  to  be  limited  or 
denied,  unless  it  clearly  appears  that  the  in- 
terests of  the  community  will  be  injuriously 
affected  by  the  action  proposed  to  be  taken. 
On  the  other  hand,  in  the  case  of  public  cor- 
porations engaged  in  carrying  on  a public 
enterprise,  it  is  apparent  that  every  course 
of  action  intended  to  affect  the  business 
transacted  by  the  corporation  must  of  neces- 
sity affect  the  public  interests. 

A railway  corporation  engaged  in  the 
transportation  of  the  persons  and  property  of 
the  community  is  always  carrying  on  a pub- 
lic business,  which  at  all  times  directly  af- 
fects the  public  welfare.  All  contracts  or 
combinations  entered  into  between  railway 
corporations,  intended  to  regulate  the  rate's 
to  be  charged  the  public  for  the  service 
rendered,  must  of  necessity  affect  the  public 
interests.  By  reason  of  this  marked  distinc- 
tion existing  between  enterprises  inherently 
public  in  their  character  and  those  of  a pri- 
vate nature,  and  further,  by  reason  of  the 
difference  between  private  persons  and  cor- 
porations engaged  in  private  pursuits,  who- 
owe  no  direct  or  primary  duty  to  the  public, 
and  public  corporations  created  for  the  ex- 
press purpose  of  carrying  on  public  enter- 
prises, and  which,  in  consideration  of  the 
public  powers  exercised  in  their  behalf,  are 
under  obligation  to  carry  on  the  work  in- 
trusted to  their  management  primarily  in  the 
interest  and  for  the  benefit  of  the  community, 
it  seems  clear  to  me  that  the  same  test  is  not 
applicable  to  both  classes  of  business  and 
corporations  in  determining  the  validity  of 
contracts  and  combinations  entered  into  by 
those  engaged  therein. 

In  the  case  of  railway  companies  engaged 
in  the  public  business  of  transporting  per- 
sons and  property  from  state  to  state  over  the 
highways  of  the  country,  it  is,  in  my‘judg7 
ment,  clearly  contrary  to  the  public  welfare, 
and  therefore  illegal,  for  these  public  cor- 
porations to  enter  into  contracts  and  com- 
binations intended  to  limit  or  nullify  the 
effect  of  free  and  unrestrained  competition 
upon  the  rates  to  be  charged  the  public  for 
the  services  rendered  in  the  transportation  of 
persons  or  property  over  the  public  highway. 
So  far  as  the  national  government  has  dealt 
with  this  question,  it  has  as  yet  not  under- 
taken to  declare  by  statute  what  rates  shall 
be  charged  by  the  railway  companies,  nor 
has  it  established  a fixed  maximum  or  min- 
imum limit.  In  this  particular  the  public 
has  relied  upon  the  effect  of  competition  m 
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keeping  the  rates  charged  within  reasonable 
bounds.  Hence  it  is  that  all  sections  of  the 
-country  have  so  eagerly  striven  to  secure  the 
construction  of  competing  lines  of  railway. 
There  is  scarcely  a town  or  city  in  the  com- 
munity that  has  not  felt  the  need  of  securing 
access  to  rival  lines  of  transportation,  in 
order  that  it  might  enjoy  the  benefits  of  com- 
petition in  reducing  the  freight  and  pas- 
senger tariffs  of  the  railway  companies.  If, 
after  a community  has  by  donations  or  taxa- 
tion, expended  a large  sum  in  securing  the 
construction  of  a second  line  of  railway  for 
the  pifrpose  of  thereby  enjoying  the  benefits 
of  competition,  it  is  open  to  the  two  railway 
corporations  to  combine  together,  and  by 
contract  establish  a tariff  of  rates  which  nei- 
ther company  is  at  liberty  to  depart  from,  it 
is  clear  that  the  community  is  thereby  de- 
prived of  its  only  protection  against  unfair 
charges. 

In  my  judgment,  the  community  is  abso- 
lutely entitled  to  the  protection  against  un- 
fair rates  which  is  afforded  by  free  and  un- 
restrained competition  between  the  companies 
engaged  in  the  transportation  business  of  the 
country,  and  any  contract  or  combination 
which  is  intended  to  restrict  competition  in 
this  particular  is  inimical  to  the  public  wel- 
fare, and  is  therefore  illegal. 

In  the  opinion  of  the  majority  of  the  court 
it  is  urged,  in  substance,  that  it  is  lawful  to 
place  a reasonable  restriction  upon  competi- 
tion, and  that,  therefore,  the  question  in  each 
case  is  whether  the  restriction  placed  upon 
competition  results  in  the  imposition  of  un- 
reasonable rates  for  the  services  rendered. 
This  is  the  rule  in  regard  to  private  parties 
engaged  in  private  pursuits,  because  as  to 
such  pursuits  a restriction  upon  competition 
does  not  affect  the  public  unless  it  is  unrea- 
sonable, and  the  public  has  no  right  of  com- 
plaint until  its  interests  are  unfavorably  af- 
fected ; but,  as  I have  endeavored  to  maintain, 
in  the  case  of  public  railway  corporations, 
the  work  they  are  engaged  in  is  inherently 
of  a public  nature,  and  any  contract  or  com- 
bination entered  into  between  them,  intended 
to  affect  the  rates  to  be  charged,  must  of 
necessity  affect  the  entire  community.  In 
view  of  the  public  interest  in  the  rates 
charged  for  transportation  over  the  public 
highway,  and  in  the  absence  of  legislation 
affording  other  means  of  protection,  the  com- 
munity cannot  be  deprived  of  the  safeguard 
secured  by  free  and  unrestricted  competition 
between  the  different  lines  of  railway  with- 
out placing  the  welfare  of  the  public  in  sub- 
jection to  the  interests  or  supposed  interests 
of  those  managing  these  corporations,  which 
certainly  cannot  be  lawfully  done. 

But  it  may  be  argued  that  due  protection 
in  this  particular  is  afforded  by  holding  that 
reasonable  restriction  upon  competition  as  to 
rates  will  be  sustained,  and  unreasonable  re- 
strictions will  be  held  invalid.  I apprehend 
that  no  other  meaning  can  be  given  to  this 
proposition  than  that,  if  the  rates  established 
under  a given  restriction  upon  competition 
are  reasonable,  then  they  will  be  sustained ; 
otherwise  not.  The  reasonable  rates  which 
the  community  is  entitled  to  enjoy  are  those 
which  result  from  free  and  unrestrained  com- 
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petition,  and  not  those  which  are  agreed  upon 
by  the  railway  companies  in  the  absence  of 
competition.  In  the  absence  of  legislation  es- 
tablishing a standard  for  reasonable  rates,  and 
in  the  absence  of  rates  fixed  by  free  competi- 
tion, what  practicable  criterion  is  there  for 
determining  whether  a tariff  of  rates  agreed 
upon  by  railway  companies  is  or  is  not  rea- 
sonable with  reference  to"  the  public?  If  it 
be  the  law  that  railway  companies  may  com- 
bine together,  and  by  contract  agree  upon  the 
schedule  of  rates  to  be  charged,  and  bind 
themselves  under  penalties  not  to  depart  from 
the  schedule  thus  established,  and  if  the  in- 
dividual citizen  can  obtain  no  relief  against 
the  exaction  of  rates  thus  fixed,  unless  he 
can  in  each  instance  prove  to  a court  and 
jury  that  the  rate  charged  is  unreasonable, 
then  he  is  in  fact  wholly  without  remedy. 
The  great  cost  and  other  evils  of  litigation 
of  this  character  would  ordinarily  deter  the 
private  citizen  from  the  effort  to  maintain 
his  rights  by  an  appeal  to  the  courts. 

But  if  the  citizen  should  assume  these 
burdens,  and  should  contest  the  rightfulness 
of  the  charges  complained  of,  he  would,  un- 
der the  view  advanced  in  the  majority  opin- 
ion, be  compelled  to  establish  by  competent 
evidence  that  the  rate  complained  of  was  un- 
reasonable. By  what  criterion  is  the  ques- 
tion of  the  reasonableness  of  the  rate  charged 
to  be  determined?  The  article  shipped  is 
perhaps  a carload  or  two  of  livestock  or  of 
wheat  or  other  like  products.  Is  the  citizen 
to  be  compelled  to  attempt  to  prove  what  it 
really  costs  the  railway  company  to  transport 
these  cars?  Is  the  inquiry  to  embrace  an  in- 
vestigation into  the  cost  of  the  construction 
of  the  road,  of  the  equipping  the  same,  and 
of  operating  the  road  on  the  one  hand,  and 
into  the  total  amount  and  character  of  the 
business  done  by  the  road,  and  of  the  amounts 
received  therefrom,  so  as  to  ascertain  whether 
a due  relation  exists  between  the  income  and 
expenditure?  It  must  be  apparent  to  any 
one  that  it  would  be  wholly  impracticable 
to  enter  upon  such  an  investigation,  and,  if 
it  was  entered  upon,  the  citizen  would  be  at 
such  a disadvantage  as  to  amount  to  a total 
denial  of  justice  to  him.  If  it  be  said  that 
the  reasonableness  of  the  rate  charged  is  to 
be  ascertained  by  comparison  with  the  rates 
charged  for  like  services  by  other  railroads, 
then  the  rates  accepted  as  the  standard  of  com- 
parison must  be  such  as  are  the  result  of  free 
competition,  because  it  would  not  do  to  ac- 
cept as  a standard  rates  fixed  by  a combina- 
tion, for  it  could  not  be  known  that  these 
rates  are  reasonable,  and  the  proposed  stand- 
ard would  be  without  value  as  evidence.  The 
difficulties  that  would  of  necessity  be  en- 
countered by  any  citizen  in  establishing  the 
unreasonableness  of  a particular  rate  charged 
him  are  such  as  to  render  a remedy  by  that 
method  of  no  value,  and  hence  it  is  that  at 
all  times  the  citizen  is  entitled  to  the  protec- 
tion afforded  him  by  absolutely  free  competi- 
tion between  railway  companies.  Any  con- 
tract or  combination  which  tends  to  deprive 
the  citizen  of  the  protection  thus  afforded 
him  is  contrary  to  public  policy. 

In  the  opinion  of  the  majority  a very  full 
and  careful  analysis  is  made  of  the  various 
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provisions  of  the  contract  entered  into  by  the 
defendant  companies,  and  the  benefits  to  be 
derived  therefrom  are  pointed  out.  I do  not 
doubt  that  in  many  respects  the  provisions 
of  this  contract,  if  carried  out,  would  operate 
beneficially  for  the  companies  and  without 
injury  to  the  public;  but  the  illegality  of 
the  contract,  in  my  judgment,  lies  in  the 
fact  that  its  main  purpose  is  to  protect  the 
companies  from  the  effects  of  free  competi- 
tion in  reducing  the  rates  to  be  collected  for 
the  transportation  of  freight  over  the  lines 
of  railway  operated  by  the  contracting  cor- 
porations." Certainly  the  defendants,  if  they 
considered  themselves  bound  by  this  agree- 
ment. were  no  longer  at  liberty  to  compete 
with  each  other  in  the  matter  of  rates  to  be 
charged  the  public. 

The  rates  are  to  be  established  by  a com- 
mittee, and  are  to  be  observed  by  all  the  con- 
tracting parties,  with  a liability  to  a penalty 
for  any  breach  of  the  contract.  It  is  clearly 
evident  that  the  defendants  entered  into  this 
contract  in  the  expectation  that  thereby  a 
schedule  of  rates  would  be  fixed  which  would 
•differ  from  those  which  would  prevail  in  the 
absence  of  such  concerted  action. 

The  several  companies  are  no  longer  left 
free  to  fix  rates  based  upon  considerations 
pertaining  to  their  own  lines  of  railway,  the 
•cost  of  operating  the  same,  and  the  facilities 
possessed  for  handling  the  business.  If  the 
making  and  enforcement  of  this  contract 
would  not  have  the  effect  of  establishing  a 
•schedule  of  rates  other  and  different  from 
what  would  obtain  in  the  absence  of  the  con- 
tract, what  induced  the  companies  to  enter 
•into  it? 

I can  place  no  other  construction  upon  this 
•contract  than  that  its  main  object  was  to  re- 
move the  question  of  rates  from  the  field  of 
competition.  In  my  judgment,  it  is  not  nec- 
essary to  enter  upon  a minute  examination 
of  the  averments  made  in  the  bill  and  denied 
or  admitted  in  the  answer.  The  bill  charges 
and  the  answer  admits  that  the  defendant 
companies  entered  into  the  contract  in  ques- 
tion, and  the  main  issue  in  controversy  is  as 
rto  the  validity  of  the  contract.  As  I construe 
it,  the  invalidity  thereof  is  apparent  upon 
its  face,  in  that  it  clearly  appears  that  the 
purpose  of  the  contract  was  to  establish  by 
agreement  a schedule  of  rates  which  was  to 
bind  all  the  contracting  companies,  and 
which  each  company  was  bound  to  enforce 
as  against  its  patrons;  thus  depriving  the 
public  of  the  protection  resulting  from  free 
and  unrestrained  competition  between  these 
public  corporations.  It  matters  not  that  the 
particular  rates  now  enforced  under  this  con- 
tract may  be  wholly  reasonable.  That  is  not 
the  question.  The  point  to  be  decided  is 
whether  these  public  corporations,  engaged 
’in  a public  enterprise,  have  the  right  to  agree 
that  they  will  cease  to  compete  with  each 
other. 

Whether  these  corporations  shall  or  shall 
'not  be  relieved  from  the  effects  of  free  and 
fair  competition  in  the  carrying  on  of  the 
public  work  they  are  engaged  in  is  a ques- 
tion to  be  decided  by  the  people,  acting 
through  the  proper  governmental  agency.  It 
is  not  for  the  railway  companies  to  decide 
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when  they  will  compete  with  each  other  and 
when  they  will  not.  The  public  welfare  de- 
mands that  they  should  remain  always  sub- 
ject to  the  operation  of  this  principle* of  free 
competition,  unless  they  are  freed  therefrom 
by  legislative  action,  whereby  other  safe- 
guards are  substituted  for  that  afforded  the 
public  by  the  operation  of  the  principle 
named. 

If  I correctly  apprehend  that  portion  of  the 
majority  opinion  which  deals  with  the  effect 
of  the  Interstate  Commerce  Act,  it  is  therein 
argued  that  this  Act  radically  changes  the 
rights  of  the  railway  companies  and  the  pub- 
lic in  this  particular,  and  that  it  was  in- 
tended thereby  to  free  the  companies  from 
the  effects  of  free  competition.  With  all  due 
deference  to  my  brethren,  I must  yet  be  per- 
mitted to  say  that  it  seems  to  me  that  the 
opinion  always  loses  sight  of  the  distinction 
existing  at  the  common  law  between  parties 
following  private  pursuits  and  public  cor- 
porations engaged  in  public  enterprises. 

The  Interstate  Commerce  Act  did  not  ma- 
terially change  the  rights  pertaining  to  the 
public.  It  created  certain  machinery  for  the 
better  enforcement  and  protection  of  the  pub- 
lic interests,  but  the  rights  to  be  protected 
were  already  in  existence,  and  the  statute  in 
this  respect  is  only  declaratory  of  common 
law  principles.  Before  the  enactment  of  that 
statute,  railway  companies  were  recognized 
to  be  public  corporations,  charged  with  the 
duties  and  obligations  pertaining  thereto. 
As  common  carriers  they  were  under  legal 
obligation  to  deal  with  the  public,  and  to 
afford  equal  facilities  to  every  citizen,  and 
they  were  only  entitled  to  demand  reasonable, 
and  not  exorbitant,  compensation  for  the  serv- 
ices rendered  by  them.  The  purpose  of  the 
Interstate  Commerce  Act  was  not  so  much  to 
change  the  legal  rights  of  the  common  car- 
riers and  of  the  public  as  it  was  to  compel 
a change  in  the  practices  of  the  railway  com- 
panies, and  to  enforce  compliance  on  their 
part  with  the  duties  and  obligations  which 
rested  upon  them  under  the  principles  of  the 
common  law.  The  line  of  argument  fol- 
lowed by  the  majority  seems  to  assume  that 
the  main  purpose  of  the  Interstate  Commerce 
Act  is  to  regulate  the  relations  between  the 
competing  lines  of  railway,  and  to  protect 
the  weaker  lines  of  railway  and  the  capital 
invested  therein  from  being  absorbed  by  the 
stronger  competitor.  That  there  are  evils  of 
this  nature  of  great  magnitude  is  not  to  be 
denied,  but  the  Interstate  Commerce  Act  was 
not  enacted  for  their  eradication. 

The  primary  purpose  of  that  Act  was  to 
deal  with  the  relations  existing  between  the 
common  carriers  and  the  public,  and  to  en- 
force the  rights  of  the  latter.  Experience 
had  shown  that  railway  companies  had,  in 
many  instances,  favored  particular  localities 
or  particular  parties  or  particular  classes  of 
business  at  the  expense  of  the  community  at 
large,  and  the  Act  was,  in  the  language  used 
by  the  Supreme  Court  in  Union  Pac.  R.  Co . 
v.  Goodridge,  149  U.  S.  680,  37  L.  ed.  896, 
intended  “to  cut  up  by  the  roots  the  entire 
system  of  rebates  and  discriminations  in  favor 
of  particular  localities,  special  enterprises, 
or  favored  corporations,  and  to  put  all  ship- 
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pers  on  an  absolute  equality.  ” The  uniform- 
ity and  equality  of  rates  sought  to  be  secured 
by  that  Act  are  not  between  the  schedules  of 
rates  charged  by  the  several  companies,  but 
between  the  charges  actually  made  by  each 
railway  company  to  its  patrons.  The  Act 
does  not  require  the  schedule  of  rates  adopted 
by  one  company  to  conform  to  that  of  a rival 
company.  What  it  does  demand  of  each 
company  is  that,  in  dealing  with  its  cus- 
tomers, it  shall  make  no  unjust  discrimina- 
tion, but  shall,  for  the  like  service  performed 
under  similar  circumstances,  charge  the  same 
rate  to  all.  The  Act  provides  that  all  charges 
for  the  transportation  of  persons  or  property 
from  state  to  state  shall  be  reasonable  and 
just,  but  no  standard  for  ascertaining  whether 
a given  rate  is  reasonable  or  not  is  established 
by  the  Act. 

I fail,  therefore,  to  perceive  the  force  of 
the  argument  that  the  adoption  of  the  Inter- 
state Commerce  Act  worked  a radical  change 
in  the  relations  existing  between  railway 
companies  and  the  public,  and  that  one  effect 
thereof  was  to  authorize  the  former  to  com- 
bine together  for  the  purpose  of  escaping  the 
effect  of  competition  upon  the  rates  to  be 
charged  the  public  for  the  services  rendered. 
Before  the  adoption  of  that  Act  the  commu- 
nity was  certainly  entitled  to  the  protection 
derived  from  free  competition  between  the 
lines  of  railway  engaged  in  interstate  traffic, 
and  there  is  nothing  in  that  Act  which  de- 
prives the  public  of  this  safeguard.  That 
Act  was  intended  to  secure  to  the  public  the 
enjoyment  of  the  pre-existing  right  to  rea- 
sonable rates  upon  interstate  commerce,  and 
to  defend  the  public  against  the  evils  result- 
ing from  unjust  discrimination  on  behalf  of 
favored  parties,  localities,  or  classes  of  busi- 
ness. 

In  the  opinion  of  the  court  are  found  cita- 
tions from  the  reports  of  the  Interstate  Com- 
mission in  which  are  depicted  the  evils  that 
are  occasioned  to  the  railway  companies  and 
the  public  by  warfares  over  rate  charges,  and 
the  advantages  that  are  gained  in  many  di- 
rections by  proper  conference  and  concert  of 
action  among  the  competing  lines.  It  may 
be  entirely  true  that,  as  we  proceed  in  the 
development  of  the  policy  of  public  control 
over  railway  traffic,  methods  will  be  devised 
and  put  in  operation  by  legislative  enact- 
ment whereby  railway  companies  and  the 
public  may  be  protected  against  the  evils 
arising  from  unrestricted  competition  and 
from  rate  wars  which  unsettle  the  business 
of  the  community,  but  I fail  to  perceive  the 
force  of  the  argument  that,  because  railway 
companies,  through  their  own  action,  cause 
evils  to  themselves  and  the  public  by  sudden 
changes  or  reductions  in  tariff  rates,  they 
must  be  permitted  to  deprive  the  community 
of  the  benefit  of  competition  in  securing  rea- 
sonable rates  for  the  transportation  of  the 
products  of  the  country.  Competition,  free 
and  unrestricted,  is  the  general  rule  which 
governs  all  the  ordinary  business  pursuits 
and  transactions  of  life.  Evils,  as  well  as 
benefits,  result  therefrom.  In  the  fierce  heat 
of  competition  the  stronger  competitor  ;nay 
crush  out  the  weaker.  Fluctuations  in  prices 
may  be  caused  that  result  in  wreck  and  dis- 
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aster,  yet,  balancing  the  benefits  as  against 
the  evils,  the  law  of  competition  remains  as 
a controlling  element  in  the  business  world. 
That  free  and  unrestricted  competition  in  the 
matter  of  railroad  charges  may  be  nroductive 
of  evils  does  not  militate  against  the  fact 
that  such  is  the  law  now  governing  the  sub- 
ject. No  law  can  be  enacted  nor  system  be 
devised  for  the  control  of  human  affairs  that 
in  its  enforcement  does  not  produce  some 
evil  results,  no  matter  how  beneficial  its 
general  purpose  may  be.  There  are  benefits 
and  there  are  evils  which  result  from  the 
operation  of  the  law  of  free  competition  be 
tween  railway  companies.  The  time  may 
come  when  the  companies  will  be  relieved 
from  the  operation  of  this  law,  but  they  can- 
not, by  combination  and  agreements  among 
themselves,  bring  about  this  change.  The 
fact  that  the  provisions  of  the  Interstate  Com- 
merce Act  may  have  changed  in  many  re- 
spects the  conduct  of  the  companies  in  the 
carrying  on  of  the  public  business  they  are 
engaged  in,  does  not  show  that  it  was  the 
intent  of  Congress  in  the  enactment  of  that 
statute  to  clothe  railway  companies  with  the 
right  to  combine  together  for  the  purpose  of 
avoiding  the  effects  of  competition  on  the- 
subject  of  rates. 

There  are  three  general  methods  by  which, 
these  rates  may  be  established.  It  may  be- 
done  by  direct  legislative  enactment  (where- 
by either  fixed  rates  or  a maximum  or  min- 
imum limit  are  enacted  by  the  statute  or  by 
provisions  for  the  adoption  of  rates  by  a com- 
mission) or  the  rates  may  be  adopted  by  the 
independent  action  of  each  company,  acting 
under  the  spur  of  self-interest,  and  controlled 
by  the  effect  of  free  competition,  or  the  rates 
may  be  fixed  by  means  of  agreements  or  com- 
binations between  the  rival  lines  of  railway, 
whereby  each  contracting  company  is  bound, 
to  charge  the  rate  thus  fixed  and  agreed  upon. 
Congress  has  not  yet  undertaken  to  establish 
a standard  of  rates,  either  directly  or  through 
the  action  of  a commission  or  the  equivalent. 
Neither,  in  my  judgment,  has  Congress,  in 
enacting  the  interstate  commerce  statute  and 
the  amendments  thereto,  conferred  upon  the 
railways  the  right  to  enter  into  combinations 
for  the  purpose  of  compelling  the  members 
to  charge  the  rates  fixed  by  a committee  of 
the  association,  in  whose  deliberations  the 
public  have  no  part,  and  the  avowed  purpose 
of  which  is  to  evade  the  operations  of  the 
law  of  competition,  which  is  as  yet  the  only 
safeguard  upon  which  the  public  can  rely 
for  the  securing  of  the  adoption  of  reasonable 
charges  upon  interstate  traffic.  I had  always 
supposed  that  the  enactment  of  the  interstate 
commerce  statute  was  the  result  of  a popu- 
lar demand,  which  insisted  upon  relief  be- 
ing given  to  the  community  as  against  the 
methods  pursued  by  the  railway  companies 
which,  in  some  particulars  at  least,  were 
deemed  to  be  inimical  to  the  public  inter- 
ests. Looking  at  the  causes  which  brought 
about  the  enactment  of  this  statute,  and  the 
evils  at  which  it  was  aimed,  it  does  seem 
clear  that  it  is  wholly  wrested  from  its  pur- 
pose when  it  is  held  that  it  creates  numerous 
radical  and  effective  changes  in  the  public 
policy  of  the  nation  touching  competition 
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between  railroad  companies  engaged  in  inter- 
state commerce.  For  tlie  better  protection  of 
the  rights  of  the  public,  and  to  sweep  away 
the  system  of  discriminations  in  favor  of  lo- 
calities, individuals,  or  classes  of  business 
which  had  come  into  vogue,  the  Interstate 
Commerce  Act  was  intended  to  introduce  rad- 
ical changes  in  railway  methods, 'but  it  never 
was  intended  to  curtail  the  rights  of  the  pub- 
lic and  enlarge  those  of  the  railway  corpora- 
tions in  any  substantial  particular.  The  ar- 
gument of  the  majority  is  that,  even  if  it 
were  admitted  that  under  common  law  prin- 
ciples all  contracts  or  combinations  between 
public  common  carriers  for  the  establishment 
of  rates  would  be  held  to  be  contrary  to  pub- 
lic policy,  nevertheless  the  enactment  of  the 
Interstate  Commerce  Act  revolutionized  the 
law  in  this  particular,  and  authorized  rail- 
way companies  to  enter  into  combinations 
for  the  purpose  of  establishing  reasonable 
restrictions  upon  the  freedom  of  interstate 
commerce. 

Reading  that  Act  in  the  light  of  the  causes 
leading  to  its  enactment,  I cannot  find  in 
any  of  its  provisions  foundation  for  the  theory 
that  it  was  intended  to  confer  upon  railway 
companies  the  right  to  enter  into  combina- 
tions which,  under  the  principles  of  the  com- 
mon law,  would  be  illegal,  because  contrary 
to  public  policy.  The  reasoning  of  the  court 
is  to  the  effect  that  “ the  interstate  commerce 
laiv  imposes  several  important  restrictions 
upon  the  right  of  railway  companies  to  do 
as  they  please  in  the  matter  of  making  and 
altering  rates,  and  Congress  has  thereby  ex- 
pressed its  conviction  that  absolutely  free 
competition  between  carriers  is  not  at  the 
present  time  conducive  to  the  public  welfare, 
and  that  other  things  are  more  essential  to 
the  public  good.” 

I do  not  quarrel  with  the  proposition  that 
the  Interstate  Commerce  Act  imposes  impor- 
tant restrictions  (not  upon  the  right,  how- 
ever) but  upon  the  practice  of  railway  com- 
panies to  do  as  they  please  in  the  matter  of 
making  and  altering  rates.  But  how  does 
that  fact  tend  to  show  that  the  Act  places 
restrictions  upon  the  rights  of  the  public? 
The  Congress  of  the  United  States  may  place 
restrictions  upon  the  rights  of  the  railway 
companies  and  upon  the  rights  of  the  public, 
but  the  fact  that  Congress  may  enact  laws 
which  are  intended  to  change  the  methods 
pursued  by  the  companies  in  certain  particu- 
lars does  not  necessarily  restrict  the  rights 
of  the  public.  But  if  it  be  admitted  that  by 
some  possible  mode  of  construing  the  Inter- 
state Commerce  Act,  and  the  action  of  the 
Commission  created  thereby,  it  can  be  held 
that  under  its  provisions  the  railway  com- 
panies became  clothed  with  the  right  to  com- 
bine together,  and  by  mutual  agreement  to 
create  restrictions  upon  the  freedom  of  inter- 
state commerce  so  long  as  the  same  are  reason- 
able,— which  is  the  position  of  the  court. — 
then  would  it  not  follow  that  the  right  thus 
created  by  the  Interstate  Commerce  Act  is 
abrogated  by  the  later  enactment  found  in 
the  Anti-Trust  Act,  which  expressly  de- 
clares, not  that  unreasonable  contracts,  com- 
binations, or  restrictions  are  illegal,  but  that 
every  contract,  combination  in  the  form  of 
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trust  or  otherwise,  or  conspiracy  in  restraint 
of  trade  or  commerce  among  the  several  states 
is  illegal  ? The  statute  declares  that  restraint 
of  interstate  commerce,  all  restraints,  every 
restraint  of  such  trade  and  commerce  brought 
about  by  contracts,  combinations  in  the  form 
of  trusts  or  otherwise,  or  by  conspiracy,  are 
illegal.  The  statutory  declaration  in  effect 
is  that  interstate  trade  and  commerce  are  to 
remain  free  from  restriction.  The  declara- 
tion of  the  court  is,  in  effect,  that  railway 
companies  engaged  in  interstate  commerce 
may  place  restrictions  upon  such  commerce ; 
that  the  right  so  to  do,  if  not  existing  under 
the  common  law,  is  conferred  upon  railway 
companies  by  the  provisions  of  the  Interstate 
Commerce  Act ; that  such  restrictions  cannot 
be  held  to  be  illegal  unless  it  is  shown  that 
they  are  unreasonable,  and  the  presumption 
is  in  favor  of  their  reasonableness  and  conse- 
quent legality.  I cannot  believe  that  such 
is  the  meaning  of  the  Interstate  Commerce 
and  the  Anti -Trust  acts.  When  the  latter 
Act  was  adopted,  it  had  been  declared  by  the 
Supreme  Court  of  the  United  States  to  be  the 
law  that,  with  regard  to  the  classes  of  busi- 
ness that  are  of  a public  nature,  and  are  car- 
ried on  to  meet  a public  necessity,  contracts 
imposing  restraints  thereon,  however  partial, 
cannot  be  sustained,  because  in  contravention 
of  public  policy.  It  cannot  be  successfully 
questioned  that  railway  companies  engaged 
in  interstate  trade  and  commerce  are  carrying 
on  a business  of  such  public  character  as  of 
necessity  places  it  in  the  class  declared  by 
the  Supreme  Court  to  be  of  such  a nature  that 
no  restraint  thereof,  however  partial,  is  per- 
missible. It  is  a familiar  principle  that 
statutes  are  to  be  construed  with  reference  to 
and  in  the  light  of  the  law  existing  at  the 
date  of  their  enactment.  Thus  reading  the 
Anti -Trust  Act,  is  not  the  first  section  there- 
of intended  to  clearly  enunciate  in  statutory 
form  the  principle  already  declared  to  be  the 
law  by  the  Supreme  Court?  The  Interstate 
Commerce  and  Anti -Trust  acts  were  passed 
for  the  protection  of  the  interests  and  enforce- 
ment of  the  rights  of  the  public.  The  view 
taken  thereof  in  the  opinion  of  the  court  re- 
sults in  curtailing  the  rights  of  the  public 
and  in  enlarging  the  powers  of  railway  com- 
panies. If  the  law  be  as  is  therein  declared, 
then  these  public  corporations,  engaged  in 
carrying  on  the  public  duty  of  constructing 
and  operating  the  public  highways,  over 
which,  of  necessity,  nearly  the  entire  traffic 
of  the  country  must  be  carried,  are  at  liberty 
to  combine  together  and  determine  in  secret 
conclave  the  rates  they  will  demand  from  the 
public  for  the  services  rendered,  and  enforce 
the  imposition  of  the  schedules  thus  fixed  by 
penalties  assessed  against  any  party  to  the 
combination  which  may  vary  from  the  agreed 
schedule,  and  the  individual  citizen  has  no 
relief  against  rates  thus  fixed,  unless  he  can 
satisfy  some  court  or  jury  that  the  rate 
charged  is  unreasonable. 

It  is  admitted  in  the  opinion  of  the  court 
that  the  contract  in  question  has  some  tend- 
ency to  check  competition  in  rates,  but  it  is 
said  the  restraint  is  slight,  and  therefore  law- 
ful. If  the  natural  tendency  is  to  check  com- 
petition in  the  matter  of  rates,  and  to  place 
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a restraint,  though  but  slight,  upon  the  free- 
dom of  interstate  traffic,  what  tribunal  is  to 
determine  when  the  proper  boundary  has  been 
passed,  and  by  what  standard  is  the  lawful- 
ness of  the  restraint  to  be  measured?  The 
legal  consequence  of  the  position  of  the  court 
is  that  railway  companies,  by  combinations 
between  themselves,  may  fix  the  schedule  of 
rates  to  be  charged  the  public,  and  may  bind 
themselves  under  penalties  not  to  depart  from 
the  rates  thus  agreed  upon,  and  the  citizen 
is  bound  to  pay  the  tariff  thus  established, 
unless  he  can  satisfy  a court  that  the  sum 
charged  is  unreasonable.  It  may  sound  well 
to  say  that  the  courts  are  open  to  the  citizen, 
and  that  they  will  afford  him  protection 
against  the  exaction  of  unreasonable  rates, 
but  we  know  that  the  supposed  remedy  would 
only  aggravate  the  original  wrong.  It  is 
said  in  the  opinion  of  the  court  that  there  is 
nothing  in  the  contract  described  in  the  bill 
which  indicates  any  purpose  or  attempt  to 
obtain  a monopoly  of  the  trade  of  the  region 
traversed  by  the  defendant  corporations  ; that 
the  systems  of  the  Great  Northern,  the  North- 
ern Pacific,  the  Southern  Pacific,  and  Texas 
Pacific  railway  companies  are  operated  in 
the  region  subject  to  the  regulations  of  the 
defendant  association,  but  they  are  not  mem- 
bers of  it,  and  therefore  the  defendant  com- 
panies cannot  monopolize  the  entire  traffic  of 
the  region.  The  great  majority  of  the  patrons 
of  the  several  lines  of  railway  represented  in 
the  association  in  question  do  not  live  at 
competitive  points.  As  to  each  of  them  the 
line  of  railway  nearest  to  them  has,  of  neces- 
sity, an  absolute  monopoly  of  the  carrying 
trade  belonging  to  the  business  in  which  they 
are  Engaged.  Of  what  advantage  to  a farmer, 
a merchant,  or  a manufacturer  doing  business 
at  or  adjacent  to  a station  upon  a given  line 
of  railway  is  the  fact  that  20  or  50  or  500 
miles  from  his  place  of  business  there  is  an- 
other railway  line?  The  distance  is  so  great, 
and  the  cost  of  reaching  the  same  is  so  great, 
that  he  is  practically  debarred  from  making 
use  of  the  same,  and  he  has  no  choice  in  the 
matter.  Parties  doing  business  at  competi- 
tive points  may  have  free  choice,  and  as  to 
them  it  may  be  true  that  neither  competing 
line  has  a monopoly  of  the  business  transacted 
at  places  where  competition,  being  free  and 
unrestricted,  may  work  out  its  legitimate 
results,  but  this  is  not  true  of  persons  en- 
gaged in  business  at  noncompetitive  points. 
As  to  them,  the  control  of  the  railway  com- 
pany adjacent  to  them  is  practically  absolute. 
Of  necessity,  in  such  case  the  railway  com- 
pany has  a complete  monopoly  of  the  entire 
transportation  traffic  of  the  region  in  which 
there  is  in  fact  no  competing  line.  Against 
the  evil  tendencies  of  this  monopoly,  pro- 
tection is  afforded  to  the  citizen  by  securing 
free  and  unrestrained  competition  between 
the  lines  of  railway  at  the  several  points  or 
localities  where  they  in  fact  come  into  active 
competition,  and,  reasonable  rates  having 
thus  been  secured  at  these  points,  we  have  a 
standard  established  by  which  it  may  be  de- 
termined wdiether  the  rates  charged  from  in- 
termediate noncompetitive  points  are  rea- 
sonable or  not,  and  the  provisions  of  the 
Interstate  Commerce  Act  forbidding  a greater 
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charge  for  a shorter  than  a longer  haul  under 
similar  circumstances  may  be  invoked  to 
secure  a proper  proportionate  relation  be- 
tween the  rates  at  competitive  and  noncom- 
petitive points.  If,  however,  the  railway 
companies  may  combine  together  to  fix  the 
rates  to  be  charged  at  competitive  points, 
thus  eliminating  the  effect  of  free  competi- 
tion, how  fares  it  writh  the  citizen  residing 
at  the  noncompetitive  point?  By  the  very 
necessities  of  his  location  he  is  debarred  from 
choosing  the  line  of  railway  he  will  patron- 
ize. He  is  compelled  to  avail  himself  of  the 
facilities  afforded  by  the  line  nearest  him. 
The  railway  therefore  has  the  absolute  mo- 
nopoly of  the  transportation  pertaining  to  the 
business  of  the  citizen.  It  likewise  has  the 
exclusive  control  of  the  rates  to  be  charged  ; 
and  if  the  company,  by  contracts  and  com- 
binations with  the  other  lines  of  railway 
operating  in  the  same  region,  may  free  itself 
from  the  restrictions  afforded  by  free  com- 
petition, what  is  lacking  to  constitute  a com- 
plete and  absolute  monopoly  of  the  transpor- 
tation business  thus  dependent  upon  the 
given  line  of  railway?  The  direct  and  nec- 
essary consequence  of  the  contract  entered 
into  by  the  defendant  companies  is  to  create 
and  perfect  an  absolute  monopoly  in  each  of 
the  contracting  parties  over  that  part  of  the 
business  carried  over  their  respective  lines 
which  comes  from  that  portion  of  the  terri- 
tory in  wffiich  there  is  not  in  active  operation 
a competing  line  ; and,  even  as  to  regions 
which  are  so  situated  that  competition  might 
be  had  in  the  absence  of  contracts  preventing 
the  effects  thereof,  a like  monopoly  is  created 
by  the  contract  entered  into  by  the  defendant 
companies. 

In  the  matter  of  rates,  competitive  points 
are  those  where  the  transportation  business 
of  the  locality  is  sought  by  two  or  more  com- 
peting lines.  In  the  case  of  sales  of  property 
at  public  auction,  it  is  the  rule  that  com- 
binations among  proposed  purchasers,  where- 
by it  is  agreed  that  they  will  not  bid  against 
one  another,  but  the  property  shall  be  bid  off 
at  an  agreed  price  for  the  common  benefit  of 
all  the  contracting  parties,  are  illegal,  and 
a sale  thus  made  is  voidable,  because  all  fair 
competition  is  prevented  by  such  combina- 
tion. If  the  competitors  for  the  transporta- 
tion business  of  a given  locality  agree  that 
there  shall  be  no  competition  between  them 
on  the  subject  of  rates  to  be  charged,  does 
not  the  same  evil  result?  Tn  the  one  case  it 
is  sought  to  deprive  the  owner  of  his  prop- 
erty, without  paying  to  him  the  fair  value 
that  would  probably  be  bid  in  case  competi- 
tion was  not  stifled  by  the  agreement  between 
the  purchasers.  In  the  other  the  citizen  is 
subjected  to  the  payment  of  charges  which 
are  not  the  result  of  free  competition,  but 
are  the  result  of  combinations  and  mutual 
agreements,  entered  into  for  the  express  pur- 
pose of  eliminating  competition  as  an  ele- 
ment in  the  determination  of  the  rate  to  be 
charged.  Thus  points  and  localities  which 
are  competitive  so  long  as  there  is  active 
rivalry  between  the  railway  lines  seeking 
the  business  of  the  region  cease  to  be  such 
when  the  rival  lines  combine  and  become,  in 
effect,  but  one  upon  the  subject  of  the  charges 
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to  be  demanded  of  the  citizens.  In  such 
event  the  citizen  becomes  subject  to  a mo- 
nopoly as  complete  and  absolute  as  though 
there  was  but  a single  line  of  railway  with- 
in his  reach.  Thus  is  found  in  the  contract 
and  combination  entered  into  by  the  defend- 
ant companies  elements  which  directly  tend 
to  the  establishment  of  a monopoly,  complete 
and  absolute,  over  the  transportation  traffic 
in  the  region  traversed  by  the  lines  of  the 
defendant  companies,  due  to  the  undeniable 
fact  that  the  price  charged  for  the  transpor- 
tation of  the  property  of  the  community  ex- 
ercises a controlling  influence  over  the  ques- 
tion of  the  success  or  failure  of  the  various 
business  pursuits  and  avocations  upon  which 
the  citizens  are  dependent  for  a livelihood, 
and,  moreover,  it  directly  affects  and  controls 
the  cost  to  the  public  of  all  the  necessaries 
of  life. 

The  declaration  found  in  article  I.  of  the 
contract  shows  upon  its  face  the  main  pur- 
pose of  the  combination,  it  being  therein  re- 
cited that  “the  traffic  to  be  included  in  the 
Trans -Missouri  Freight  Association  shall  be 
as  follows : (1)  All  traffic  competitive  be- 

tween any  two  or  more  members  hereof  pass- 
ing between  points  in  the  following  de- 
scribed territory,  ” etc.  Does  not  this  clearly 
show  that  the  main  purpose  of  the  contract- 
ing parties  is  to  deal  with  that  traffic  which, 
in  the  absence  of  combinations  between  the 
railway  companies,  wyould  be  controlled  by 
the  results  of  competition,  and  to  deal  with 
it  in  such  manner  that  it  will  cbase  to  be 
competitive  traffic  and  become  the  subject  of 
combinations  and  agreements  whereby  the 
rates  to  be  charged — which  is  the  essential 
element  in  which  the  public  has  a vital  in- 
terest— is  removed  from  the  protection  de- 
rivable from  free  and  unrestrained  competi- 
tion, and  is  left  to  the  determination  of 
committees  appointed  by  the  railway  com- 
panies, whose  action  is  binding  upon  the 
members  of  the  association,  and  against 
which  the  individual  citizen  is  without  ad- 
equate remedy,  no  matter  how  unjust  the  rate 
fixed  by  the  committee  may  in  fact  be? 

Another  feature  observable  on  the  face  of 
this  contract  is  that  by  the  exceptions  con- 
tained in  article  I.  the  traffic  between  many 
points  and  in  some  classes  of  freight  are  ex- 
cepted out  from  the  operation  of  the  agree- 
ment, and  thus  it  appears  that  it  is  the  ex- 
press purpose  of  the  defendant  companies  to 
carry  on  part  of  their  business  subject  to  the 


results  flowing  from  combinations  between 
the  carriers,  and  other  portions  are  not  to  be 
affected  thereby.  Is  it  not  the  natural  result 
that  the  public  jvill  be  subjected  to  different 
burdens,  and  that  differences  in  rates  will  be 
charged,  which  in  effect  will  result  in  dis- 
criminations for  or  against  particular  locali- 
ties? But  I shall  not  dwell  upon  this  and 
other  points  of  minor  importance.  As  I view 
the  subject,  the  inherent  and  fatal  vice  exist- 
ing in  the  combination  and  agreement  entered 
into  between  the  defendant  railway  compa- 
nies is  found  in  the  fact,  patent  upon  the  face 
of  the  contract,  that  it  is  the  main  purpose 
of  the  contracting  parties  to  stifle  competition 
in  the  matter  of  rates  to  be  charged  the  pub- 
lic. The  illegality  of  such  purpose  is  not 
dependent  upon  the  extent  of  the  restraint 
placed  upon  the  freedom  of  the  public  busi- 
ness, but  upon  the  fact  that  the  avowed  in- 
tent is  to  place  a restraint,  whether  slight 
or  great,  upon  a class  of  business  which  is 
inherently  and  always  of  a public  nature, 
and  touching  which  the  declaration  of  the 
law,  both  common  and  statutory,  is  that  it 
must  remain  wholly  free  and  unrestricted. 
If  the  protection  afforded  by  fair  and  free 
competition  can  be  evaded  and  nullified  by 
means  of  combinations  such  as  are  contem- 
plated and  provided  for  in  the  contract  en- 
tered into  by  the  defendants  in  this  case 
then  the  only  safeguard  against  unreasonable 
rates  will  be  stricken  down,  and  thus  inter- 
state commerce  will  be  subjected  to  the  re- 
straints and  injuries  flowing  from  the  im- 
position of  tariff  rates  agreed  upon  by  the 
companies,  but  in  the  establishment  of  which 
the  public  has  no  direct  control  through  leg- 
islation, nor  direct  influence  through  the  ef- 
fect of  free  competition. 

In  my  judgment,  the  right  to  insist  upon 
free  competition  between  railway  companies 
engaged  in  carrying  on  interstate  commerce 
is  a right  which  belongs  to  the  public,  of 
which  it  cannot  be  deprived  except  by  its 
own  consent,  and  every  contract  or  combina- 
tion between  these  public  corporations  which 
tends  to  remove  the  business  carried  on  by 
them  from  the  influence  of  free  competition 
tends  to  deprive  the  public  of  this  right,  of 
necessity  tends  to  subject  interstate  commerce 
to  burdens  which  are  a restraint  thereon,  is 
inimical  to  the  public  welfare,  is  contrary 
to  public  policy,  and  in  contravention  of 
both  the  language  and  spirit  of  the  Anti- 
Trust  Act  of  July  2,  1890. 


INTERSTATE  COMMERCE  COMMISSION. 


C.  O.  MORRELL,  Complainant, 

v. 

THE  UNION  PACIFIC  RAILWAY  COMPANY,  The  Oregon  Short  Line  & Utah 
Northern  Railway  Company,  The  Oregon  Railway  & Navigation  Company, 
Defendants. 


1.  Rates  maintained  and  which  may  be  rea- 
sonable under  the  conditions  existing  in  one 
section  or  part  of  the  country  afford  no  safe 
criterion  by  which  to  measure  reasonable 
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charges  in  other  localities  where  the  expense 
of  operating  a road  and  other  conditions  af- 
fecting transportation  are  widely  different. 
2.  Rates  and  charges  in  force  on  lines  of  rival 
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companies  or  on  different  branches  or  lines  reasonable  charges  for  transportation  serv- 

of  the  same  company  are  entitled  to  consid-  ices  rendered  under  like  conditions, 

eration  in  connection  with  the  question  of 


Complaint  filed  February  16,  1891. — Answers  filed  March  9 to  May  18, 1891. — Heard  at  Spokane 
Falls,  Washington.  May  29,  1891. — Briefs  filed  September  9 to  October  9,  1891. — Bedded 
December  22,  1893. 


REASONABLE  rates  on  wheat.  See  Complaint  and  Answer,  3 Inters.  Com.  Rep.  641, 


Messrs.  B.  L.  & J.  L.  Sharpstein  for  complainants. 
Messrs.  J.  M.  Thurston  and  W.  W.  Cotton  for  defendants 


REPORT  AND  OPINION  OF  THE  COMMISSION. 


Morrison,  Commissioner: 

In  this  proceeding  complaint  was  made 
against  the  Union  Pacific  Railway  Company 
that  it  operated  a railroad  from  Pullman,  in 
the  state  of  Washington,  to  Portland,  in  the 
state  of  Oregon;  that  its  rate  of  charges,  $6.50 
per  ton — 32|  cents  on  the  hundred  pounds — 
of  wheat  from  Pullman  to  Portland  was  “un- 
just, unreasonable  and  extortionate,”  and  that 
any  higher  rate  than  $4  per  ton — 20  cents  on 
the  hundred  pounds — of  wheat  in  carloads 
from  Pullman  to  Portland  was  unreasonable. 
The  complainant  asked  that  investigation  be 
made,  the  reasonable  rate  ascertained  and  de- 
termined, and  that  the  sum  of  $2.50  per  ton — 
$48.11 — should  be  awarded  to  him,  that  being 
the  amount  paid  in  excess  of  20  cents  per  hun- 
dred pounds  on  one  carload  of  wheat  shipped 
by  him  from  Pullman  to  Portland,  January 
19,  1891. 

The  Union  Pacific  Company  for  answer  de- 
nied that  it  operated  any  railroad  between  Pull- 
man and  Portland  or  that  it  operated  any  line 
or  lines  of  railroad  in  the  states  of  Oregon  and 
Washington,  and  it  appearing  that  the  Oregon 
Short  Line  &Utah  Northern  Railway  Company 
and  the  Oregon  Railway  & Navigation  Com- 
pany were  proper  parties  to  be  named  as  de- 
fendants, they  were  so  named,  and  a copy  of 
the  complaint  herein  was  duly  served  on  them. 

The  Oregon  Railway  & Navigation  Com- 
pany, thus  made  a defendant,  answering  the 
complaint  says,  that  prior  to  August  1st,  1887, 
it  owned  and  operated  a line  of  railway  be- 
tween Pullman,  Washington,  and  Portland, 
Oregon ; that  by  agreement  or  lease  dated  Janu- 
ary 1st,  1887,  which  became  effective  August 
1st,  1887,  all  the  road  owned  and  operated  by 
this  defendant  in  the  states  of  Washington  and 
Oregon  at  the  date  of  said  agreement  had  been 
leased  to  the  Oregon  Short  Line&  Utah  North- 
ern Railway  Company  for  a fixed  rental  in  no 
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way  dependent  upon  the  earnings  of  the  leased 
property;  that  said  Oregon  Short  Line  & Utah 
Northern  Railway  Company  had,  at  the  time 
said  agreement  became  effective,  entered  into 
the  use  and  possession  of  all  the  railway  lines 
owned  by  this  defendant,  and  was  at  the  time 
of  the  commencement  of  this  proceeding,  and 
still  is,  in  the  possession  and  use  thereof;  and 
that  it,  the  Oregon  Railway  & Navigation 
Company,  is  not,  and  has  not  since  August 
1st,  1887,  been  engaged  in  operating  or  in  mak- 
ing rates  for  transportation  or  interested  in  the 
profits  or  earnings  of  any  railway  in  the  states 
of  Oregon  or  Washington. 

The  Oregon  Short  Line  & Utah  Northern 
Railway  Company,  answering  in  obedience  to 
the  order  of  the  Commission,  admits  that  it 
operates  a line  of  railroad  from  Pullman, 
Washington,  to  Portland,  Oregon,  by  virtue 
of  a lease  from  the  owner,  but  denies  that  the 
rate  charged,  32£  cents  for  the  hundred 
pounds,  is  unreasonable,  and  avers  that  the 
rate  of  $4  per  ton — 20  cents  on  the  hundred 
pounds — prayed  to  be  established  would  be 
unreasonable  and  unremunerative. 

The  questions  in  controversy  being  thus  pre- 
sented, the  parties  were  heard  and  the  investi- 
gation made  at  Spokane,  state  of  Washington. 

The  facts  ascertained  and  deemed  to  have  a 
bearing  on  the  questions  thus  presented  for  de- 
termination are: 

1.  The  complainant,  C.O.  Morrell,  is  a farmer 
and  grain  grower,  residing  at  Pullman,  Whit- 
man county,  Washington.  In  1890  he  pro- 
duced about  18,000  bushels  of  wheat.  Among 
shipments  made  by  him  was  one  carload  of 
38,493  pounds,  shipped  January  19,  1891,  at 
the  regularly  published  rate  of  32£  cents  per 
hundred  pounds  from  Pullman,  Washington, 
to  Portland,  Oregon,  a distance  of  379  miles, 
over  the  lines  owned  by  the  Oregon  Railway  & 
Navigation  Company,  operated  by  the  Oregon 
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Short  Line  & Utah  Northern  'Railway  Com- 
pany, and  is  part  of  the  “Union  Pacific  Sys- 
tem.” 

2.  Whitman  county  is  the  center  of  a pro- 
ductive wheat  region  in  southeastern  Wash- 
ington, where  wheat  production  has  largely 
increased  in  the  past  few  years.  The  crop  of 
1890  for  that  county  is  estimated  at  8,000,000 
to  10,000,000  bushels.  About  1,000,000  bushels 
were  shipped  from  Pullman  station.  Storage 
on  the  farms  is  insufficient,  and  wheat  is 
largely  delivered  for  immediate  shipment  or 
stored  in  elevators  or  warehouses  at  the  various 
railway  stations  soon  after  harvest.  In  the 
four  months  from  September  15  to  January  15 
most  of  the  crop  is  shipped  to  market,  though 
shipments  continue  to  a later  period  and  to 
some  extent  throughout  the  year.  As  a rule, 
farmers  do  not  ship  to  market,  but  sell  to  deal- 
ers at  the  railway  stations.  The  wheat  is  sold, 
delivered  and  shipped  in  sacks  ready  for  ex- 
port. In  the  spring  of  1891,  after  the  crop  of 
1890  had  been  mostly  sold  and  shipped,  the 
price  was  as  high  as  75  cents.  In  the  years 
1887,  1888,  1889,  and  1890  it  was  at  times  as 
low  and  lower  than  45  cents,  but  the  average 
was  nearly  50  cents  per  bushel  for  the  three 
or  four  years.  The  sacks  cost  4 cents  per 
bushel.  The  shipper  loads  and  unloads  at  a 
cost  of  about  $1  per  ton.  The  Pullman  rate 
of  32£  cents  is  a group  rate,  and  prevails  over 
the  southeastern  Washington  wheat-growing 
territory  north  of  Snake  river,  from  all  stations 
.as  far  west  as  Connell  or  Palouse  Junction. 
These  rates  have  not  much  changed  in  the  last 
three  or  four  years. 

3.  The  lines  of  the  Northern  Pacific  Rail- 
road Company,  or  Northern  Pacific  System, 
extend  to  Pullman,  Washington,  and  Pendle- 
ton, Oregon,  and  other  points  in  the  wheat 
producing  districts  of  southeastern  Washing- 
ton and  northeastern  Oregon.  The  two  sys- 
tems make  and  maintain  a joint  tariff  of  rates 
to  Portland  from  Pullman  and  other  points  in 
such  group  rate  territory,  and  the  same  rates 
to  Portland  are  made  and  maintained  in  sepa- 
rate tariffs  by  each  of  the  two  systems  from 
the  several  stations  on  their  respective  lines  in 
such  territory. 

The  Northern  Pacific  system  makes  the 
same  rate  on  wheat  from  southeastern  Wash- 
ington and  northeastern  Oregon  over  its  lines 
to  Tacoma  and  Seattle  as  are  established  by 
such  joint  or  separate  tariffs  from  the  same 
points  to  Portland.  The  distance  over  the 
Northern  Pacific  route  or  lines  from  Pullman 
to  Portland  is  620  miles;  to  Tacoma  478  miles, 
and  its  wheat  rate  is  32£  cents  to  both.  The 
distance  over  its  route  or  lines  from  Pendleton 
to  Portland,  Oregon,  is  453  miles;  to  Tacoma, 
Washington,  308  miles;  to  Seattle  329  miles, 
and  its  rate,  23£  cents  per  hundred  pounds,  is 
the  same  to  the  three  places. 
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4.  Flour  is  occasionally  carried  by  the  Union 
Pacific  System  and  connecting  lines  from 
Oregon  to  Galveston,  Texas,  a distance  of 
2500  miles,  at  75  cents  per  hundred  pounds. 
Wheat  is  carried  by  the  Northern  Pacific  in 
considerable  quantities  from  points  east  of  the 
Columbia  river  in  the  state  of  Washington  to 
St.  Paul,  Minnesota,  a distance  of  1600  miles, 
for  50  cents  per  hundred  pounds.  In  the 
main,  wheat  produced  in  Oregon  and  Wash- 
ington is  shipped  to  Portland,  Tacoma  and 
Seattle.  Previous  to  1888  the  Northern  Pacific 
did  not  reach  Pullman  over  its  own  or  leased 
lines,  and  wheat  from  that  place  and  adjacent 
country  was  shipped  to  Portland.  This  traffic 
is  now  divided,  and  in  1890  nearly  one  half  of 
it  went  over  the  Northern  Pacific  to  Tacoma, 
from  which  the  ocean  rate  was  for  a time  65 
cents  per  ton  lower  than  from  Portland. 

5.  Pullman  is  a branch  line  station  19  miles 
from  defendant’s  line  extending  from  Spokane 
to  Portland,  distant  from  each  other  about  450 
miles.  To  Portland  the  rate  is  the  same  from 
Pullman  and  Spokane.  The  rate  in  dispute  is 
over  the  line  or  lines  of  the  Union  Pacific  Sys- 
tem from  Pullman,  by  way  of  Colfax,  La 
Crosse,  Walla  Walla,  and  Wallula  in  Wash- 
ington, and  Umatilla,  Oregon,  to  Portland. 
On  the  135  miles  of  this  route  between  Pull- 
man and  Walla  Walla  the  grades  are  heavy  in 
both  directions,  one  grade  of  150  feet  to  the 
mile  extending  five  miles,  and  another  as  heavy 
for  a distance  of  two  and  a half  miles.  The 
remainder  of  the  route,  in  the  main,  is  down 
the  Columbia  river,  and  the  grades  are  light. 
In  winter  the  operation  of  the  road  is  subject 
to  interruption  from  snow-drifts. 

6.  This  road  or  line  is  operated  by  the  Ore- 
gon Short  Line  & Utah  Northern  Railway 
Company  under  a lease  from  the  Oregon  Rail- 
way & Navigation  Company,  which  became 
effective  August  1st,  1887,  for  a term  of  99 
years,  and  embraces,  besides  lines  of  railway, 
several  water  lines,  ocean  and  river,  including 
vessels  having  an  aggregate  tonnage  of  18,000 
tons.  Under  it  the  Oregon  Short  Line  & Utah 
Northern  Railway  Company  is  in  the  posses- 
sion and  use  and  operates  all  the  lines  of  road 
owned  by  the  said  Oregon  Railway  & Naviga- 
tion Company,  an  aggregate  mileage  of  1029 
miles,  situate  chiefly  in  the  states  of  Oregon 
and  Washington.  The  annual  rental  for  the 
leased  property  to  be  paid  by  the  Oregon  Short 
Line  & Utah  Northern  Railway  Company  to 
the  Oregon  Railway  & Navigation  Company 
aggregates  $2,556,593.64,  and  is  the  amount  of 
its  fixed  charges  including  the  interest  on  $27,  • 
940,000  of  bonded  indebtedness  and  a dividend 
of  6 per  cent  on  its  $24,000,000  of  capital 
stock.  The  annual  payment  of  this  rental  is 
guaranteed  by  the  Union  Pacific  Railway 
Company. 

7.  Besides  the  lines  or  road  of  the  Oregon 
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Railway  & Navigation  Company  operated  by 
the  Oregon  Short  Line  & Utah  Northern  Rail- 
way Company,  it  operates  several  lines  aggre- 
gating a mileage  of  1400  miles  which  it  owns 
in  the  territory  of  Utah  and  the  states  of 
Wyoming,  Montana,  Idaho,  and  Oregon.  It 
owns  a majority  of  the  capital  stock  of  the 
Oregon  Railway  & Navigation  Company,  and 
the  Union  Pacific  Railway  Company  owns  a 
controlling  part  or  interest  of  the  capital  stock 
of  the  Oregon  Short  Line  & Utah  Northern 
Railway  Company. 

8.  The  annual  reports  of  the  directors  of 
the  Union  Pacific  Railway  Company  contain 
detailed  statements  of  reported  operations  of 
the  roads  or  lines  operated  by  the  Oregon  Short 
Line  & Utah  Northern,  including  the  road  of 
the  Oregon  Railway  & Navigation  Company 
and  other  leased  roads,  lines,  and  property,  all 
of  which  are  stated  in  said  annual  reports  to  be 
part  of  the  Union  Pacific  system. 

9.  For  1886,  the  year  previous  to  making 
said  lease,  the  Oregon  Railway  & Navigation 
Company  reported  net  earnings  of  $3229  per 
mile  on  its  mileage,  then  686  miles;  the  gross 
earnings  being  $6052,  and  the  operating  ex- 
penses $2822,  per  mile.  For  the  year  1890, 
with  a largely  increased  mileage,  the  Union 
Pacific  Railway  Company  reports  decreased 
gross  earnings  with  increased  operating  ex- 
penses, or  $894,336.79  net  earnings  on  1029 
miles  of  road  in  1890  as  compared  with 
$2,215,686.90  annual  net  earnings  on  686  miles 
of  road  reported  by  said  Oregon  Railway  & 
Navigation  Company  for  1886,  the  year  next 
before  its  line  became  part  of  the  Union  Pacific 
system  under  said  lease. 

10.  The  Union  Pacific  Railway  Company 
also  reports  the  net  earnings  of  the  leased  rail- 
road and  property  of  the  Oregon  Railway  & 
Navigation  Company  as  insufficient  for  the 


payment  of  the  agreed  rental  guaranteed  by  the 
Union  Pacific.  The  reported  shortage  is  for 
1888,  $349,118.11;  for  1889,  $736,205.82,  and 
for  1890,  $1,789,190.  For  these  years  the  re- 
ported net  revenue  was,  for  1888,  $2,228,443.87; 
for  1889,  $1,542,294.43,  and  for  1890 

$894,336.79. 

11.  In  explanation  of  the  falling  off  in  net 
revenue  and  earning  capacity  of  the  Oregon 
Railway  & Navigation  Company,  the  report  of 
the  Union  Pacific  Railway  Company  for  the 
year  1889,  filed  as  an  Exhibit  in  this  proceeding 
on  behalf  of  the  defendants,  says: 

“This  loss  in  the  earning  capacity  of  the 
Oregon  Railway  & Navigation  Co.  was  due 
mainly  to  deficient  crops  in  eastern  Oregon  and 
Washington,  caused  by  the  absence  of  snow 
during  the  previous  winter,  which  resulted  in 
a large  falling  off  in  earnings  from  local  traffic. 
The  traffic  exchanged  between  the  Oregon 
Railway  & Navigation  Co.  and  the  lines  of  the 
Union  Pacific  system,  the  earnings  from  which 
appear  chiefly  in  the  gross  returns  of  the  latter, 
underwent  a large  increase  during  the  year.” 

The  appendix  to  said  Union  Pacific  report 
contains  “ part  of  the  report  of  the  Committee 
of  the  United  States  Senate  accompanying  the 
Senate  bill  for  the  settlement  of  the  Pacific 
Railroad  debts.” 

In  this  report  of  the  Senate  Committee  it  says: 

“In  view  of  the  recent  development  of  the 
Pacific  northwest  this  alliance  of  the  Oregon 
Short  Line  and  the  Oregon  Railway  & Navi- 
gation Co.  has  become  of  the  greatest  possible 
value  to  the  Union  Pacific,  constituting  prob.- 
ably  to-day  one  third  of  the  total  through  bus- 
iness of  the  Union  Pacific  Railway.” 

No  evidence  was  offered  in  explanation  of 
the  falling  off  in  the  net  earnings  for  1890, 
amounting  to  nearly  one  half  as  compared 
with  the  previous  year. 


The  Union  Pacific  System  reports  for  years  ending  December  30,  1888, 1889,  and  1890,  show. 


Year. 

Mileage. 

Gross 

Earnings. 

Operating 

Expenses. 

Net  Earnings. 

Net  Earnings 
Per  Road  Mile. 

1888 

1889 

1890 

5041.36 

7389.55 

7562.94 

$30,195,522.53 

39,669,600.06 

43,049,248.36 

$18,476,428.04 

24,516,751.40 

29,343,961.81 

$10,460,634.74 

13,656,047.41 

12,238,084.09 

$2074.96 

1848.02 

1618.16 

The  gross  earnings  per  mile  of  road  as  reported  were,  for  1888,  $5989.56;  1889,  $5368.34, 
and  for  1890,  $5692.13. 


After  the  hearing  and  previous  to  the  filing 
of  briefs  by  counsel  for  defendants,  the  rate 
complained  of  was,  on  August  10,  1891,  re- 
duced to  28f  cents.  On  June  7,  1893,  a further 
reduction  was  made  to  23f  cents,  the  rate  now 
in  force,  and  the  reasonableness  of  which  is 
now  to  be  determined. 

Counsel  for  defendants  insist  that  28f  cents — 
the  rate  at  the  time  their  brief  was  filed — was 
not  excessive.  It  is,  they  claim,  less  in  pro- 
portion to  distance  than  the  rate,  23£  cents, 
4 Inter  S. 


found  to  be  reasonable  by  the  Commission  in 
Evans  v.  Oregon  R.  & Nav.  Go. , 1 Inters.  Com. 
Rep.  641,  for  carrying  wheat  from  Walla 
Walla,  Washington,  246  miles  to  Portland, 
Oregon,  in  the  spring  of  1887. 

The  order  of  the  Commission  in  that  case 
was: 

“That  on  and  after  the  15th  day  of  Decem- 
ber, 1887,  the  defendant  must  cease  to  charge- 
more  than  twenty-three  and  one  half  cents  per 
hundred  pounds,  or  four  dollars  and  seventy 
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cents  per  ton,  on  wheat  transported  by  it  over 
its  railroad  lines  from  Walla  Walla,  in  Wash- 
ington territory,  to  Portland,'  in  the  state  of 
Oregon,  during  the  present  grain  season. 

‘ ‘The  order  is  also  made  in  this  form  as  to  the 
present  grain  season  upon  the  statement  in  the 
answer  of  the  defendant  that  further  reduc- 
tions on  wheat  rates  are  intended  to  be  made 
by  defendant  as  soon  as  this  can  be  done  and 
upon  the  general  course  of  dealing  of  defend- 
ant, as  shown  in  the  proofs,  that  the  rate  for 
the  next  season  on  wheat  will  doubtless  be 
further  modified.” 

This  order  provided  alone  for  the  wheat  sea- 
son of  1887-1888,  which  had  nearly  closed 
when  the  order  was  made;  and  their  counsel 
overlooked  the  fact  that  defendants  have  not 
met  the  reasonable  expectation  of  the  Commis- 
sion that  for  the  then  next  and  subsequent  wheat 
seasons  or  years  the  Walla  Walla  and  Portland 
rate  would  be  further  modified. 

Previous  to  the  summer  of  1887,  grain  and 
other  freights  destined  to  Portland  from  points 
further  east,  including  Pullman,  passed  over 
the  lines  of  the  Oregon  Railway  & Navigation 
Company.  In  1887  and  1888  the  Northern 
Pacific  Railroad  Company  extended  its  lines 
west  to  Tacoma,  thence  to  Portland,  and  east 
to  Pullman  and  other  points  in  the  grain  grow- 
ing region  of  southeastern  Washington,  and 
over  its  lines  so  extended  the  Northern  Pacific 
Company  took  from  Pullman  and  other  points 
a considerable  part  of  the  wheat  and  other 
freights  which  would  otherwise  have  been  car- 
ried over  the  road  of  the  Oregon  Railway  & 
Navigation  Company.  The  defendants  urge 
this  diversion  of  Pullman  and  other  traffic 
from  their  lines  in  justification  of  higher  trans- 
portation charges  than  would  be  reasonable  if 
there  was  no  competition  for  Pullman  business. 

Competition,  or  a division  of  business  as  the 
result  of  building  a second  road  where  pre- 
viously but  one  existed,  should  justify  lower 
rather  than  higher  charges. 

The  falling  off  in  the  annual  surplus  and 
earnings  of  the  Oregon  Railway  & Navigation 
Company,  as  reported  by  the  Union  Pacific 
Railway  Company,  is  urged  as  an  additional 
reason  for  maintaining  higher  charges  from 
Pullman  than  might  be  reasonable  with  the 
former  rate  of  reported  annual  earnings. 

The  road  of  the  Oregon  Railway  & Naviga- 
tion Company  is  part  of  the  Union  Pacific 
system,  and  in  view  of  the  reported  increase 
in  gross  earnings  of  the  whole  system  and  the 
well  maintained  annual  earnings  per  mile  of 
road,  the  “large  increase”  in  the  interchange 
of  business  between  this  road  and  the  other 
roads  of  that  system,  and  the  great  “value”  of 
the  Oregon  Railway  & Navigation  Company 
to  the  Union  Pacific  Railway  Company,  it  may 
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be  fairly  assumed  that  the  apportionment  of 
earnings  as  made  by  the  Union  Pacific  is 
largely  a question  of  book-keeping. 

In  support  of  the  allegation  that  the  charges 
complained  of  were  “unjust,  unreasonable  and 
extortionate,”  complainant’s  counsel  in  their 
brief  direct  attention  to  the  order  of  the  Com 
mission  in  the  Food  Products  case,  investigated 
in  1890  (3  Inters.  Com.  Rep.  93)  and  to  the 
rate  of  charges  in  force  over  the  Northern 
Pacific  lines  from  Pendleton,  Oregon,  to  Se- 
attle, Washington.  The  Food  Products  case 
involved  charges  on  freight  carried  from  Kan- 
sas and  Nebraska  points  to  Chicago.  The 
conditions  upon  which  these  charges  are  based 
are  so  unlike  the  conditions  affecting  transpor- 
tation in  Oregon  and  Washington  that  the 
reasonableness  of  the  grain  rate  from  Kansas 
or  Nebraska  to  Chicago  affords  no  safe  cri- 
terion for  charges  between  Pullman,  Wash- 
ington, and  Portland,  Oregon.  Transporta- 
tion rates  in  force  on  lines  of  rival  companies 
or  on  different  branches  or  lines  of  the  same 
company  have  a bearing  upon  and  are  entitled 
to  consideration  in  connection  with  the  ques- 
tion of  reasonable  charges  for  transportation 
services  rendered  under  like  conditions. 

From  Pendleton  to  Seattle  the  distance  over 
the  Northern  Pacific  is  329  miles  and  the  rate 
was  23|  (now  23)  cents.  The  rate  from  Pull- 
man to  Portland,  now  reduced  to  23f,  was  32£ 
cents  when  the  former  rate  was  referred  ta  as 
evidence  of  the  unreasonableness  of  the  latter. 
The  latter,  or  Pullman-Portland  rate,  is  now 
relatively  as  low  as  the  Pendleton- Seattle  rate. 
The  grades  are  heavy  on  both  lines  and  the 
other  conditions  of  transportation  are  practi- 
cally the  same  over  these  two  routes,  except 
that  the  Pullman-Portland  haul  is  50  miles 
longer  and  the  rate  15  cents  per  ton  higher. 
This  rate  is  but  3f  cents  on  the  hundred 
pounds,  or  75  cents  per  ton,  in  excess  of  the 
rate  of  charges  which  the  complainant  asked 
to  have  established.  Substantial  reductions 
have  been  made  since  the  case  was  heard 
which  justify  the  expectation  that  further  rea- 
sonable modifications  will  follow,  and  further 
reductions  of  the  Pullman-Portland  rate  by 
order  of  the  Commission  are  not  now  deemed 
justifiable. 

On  the  basis  of  the  reductions  made  in  the 
rate  complained  of,  it  was  8f  cents  on  the  hun- 
dred pounds  in  excess  of  the  reasonable  rate 
which  the  defendants  might  lawfully  charge 
complainant  on  the  carload  of  wheat  shipped 
January  19,  1891.  The  amount  of  this  over- 
charge we  find  to  be  $40.51,  which  amount 
the  Oregon  Short  Line  & Utah  Northern  Rail- 
road Company  should  pay  to  the  complainant 
and  it  is  so  ordered. 
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A.  S.  NEWLAND,  T.  W.  Hauschild,  Walter  Reeder,  Complainants, 

v 

THE  NORTHERN  PACIFIC  RAILROAD  COMPANY,  The  Union  Pacific  Railway 
Company,  The  Oregon  Short  Line  & Utah  Northern  Railway  Company,  The  Ore- 
gon Railway  & Navigation  Company. 


1.  It  is  the  right  of  shippers  to  have  their 
goods  carried,  and  the  duty  of  common  car- 
riers to  receive  and  forward  freights  by  the 
least  expensive  routes  at  reasonable  through 
rates. 

2.  Where  there  were  two  routes  from  the 
place  of  shipment  to  the  place  of  destina- 
tion, one  much  longer  and  much  more  ex- 
pensive to  operate  than  the  other,  the  longer 
and  more  expensive  being  operated  by  one, 
while  the  more  direct  and  less  expensive 
route  was  over  continuous  lines  operated  by 
more  than  one  common  carrier:  Held,  That 
the  rate  must  be  reasonable  for  the  trans- 
portation by  the  shorter  and  less  expensive 
route. 

3.  Where  the  roads  and  branches  of  two 
companies  extend  to  and  penetrate  a wheat 
producing  district,  from  which  they  make  a 
joint  rate  for  distances  of  480  miles  and  each 
company  makes  the  same  rate  separately 
from  the  same  district,  one  for  distances  of 
450  and  the  other  for  distances  of  650  miles 
over  their  respective  lines  to  the  same  desti- 
nation, Held , That  it  may  be  fairly  assumed 
that  the  rates  so  jointly  and  separately  made 
are  reasonably  remunerative  and  profitable. 
Held  further,  That  what  is  reasonable  com- 
pensation for  this  longer  and  more  expen- 
sive branch  line  service  is  excessive  for  the 
shorter  distance  of  311  miles  over  a less  ex- 
pensive route  from  the  same  district  to  the 
same  destination. 

4.  The  same  rate  over  a district  so  extensive 

; denies  to  the  producer  nearer  the  market  the 

advantages  of  his  location,  for  which  he  re- 


ceives no  compensation  in  the  fact  that  such 
rate  was  established  to  enable  a railroad 
company  to  sell  its  lands  more  distant  from 
markets  at  better  prices. 

5.  The  practice  of  making  one  rate  on  the 
same  product  over  a large  district  is  only 
justifiable  under  special  and  exceptional  cir- 
cumstances and  is  not  to  be  encouraged 
when  the  difference  in  the  transportation  ex- 
pense from  the  various  parts  of  such  district 
is  considerable  and  substantial. 

6.  That  railroad  investments  may  be  as  secure 
as  other  property,  the  reasonable  rates  should 
be  liberal  until  earnings  are  sufficiently  large 
for  a fair  return  on  actual  expenditure. 

7.  Where  the  market  price  yields  but  a scant 
return  for  the  labor  and  expense  of  produc- 
tion, the  cost  of  transportation  needs  to  be 
as  moderate  as  may  be  consistent  with  justice 
to  the  carrier. 

8.  Where  a road  or  system  of  roads  leased 
and  made  the  road  of  another  company  a 
part  of  the  system,  Held,  That  the  agreed 
rental  cannot  be  accepted  as  the  amount 
which  the  leased  property  must  earn  and  the 
lessee  may  retain  before  any  reduction  can 
be  made  in  the  rates  over  the  leased  lines. 

9.  Where  two  companies  or  railroad  systems 
stipulated  for  a division  of  traffic  and  agreed 
that  when  one  party  carried  traffic  belong- 
ing to  the  other,  but  one  half  of  the  charges 
should  be  retained  for  the  transportation 
service,  Held,  That  in  the  light  of  this  ar- 
rangement in  connection  with  the  other 
facts  of  the  case  some  reduction  was  war- 
ranted. 


Complaint  filed  March  18,  1891. — Answers  filed  April  6 to  May  18,  1891. — Heard  at  Spokane 
Falls,  Washington  , May  29  and  30,  1891. — Decided  January  31,  1894. 
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EASONABLE  rates  on  wheat. 
649. 


See  Complaint  and  Answer,  3 Inters.  Com.  Rep.  648, 


Messrs.  Jones  & Voorhees  for  complainants. 

Mr.  J.  H.  Mitchell  for  Northern  Pacific  Railway  Company. 

Mr.  John  M.  Thurston  for  Union  Pacific  Railway  Company  and  the  Oregon  Short  Line  & 
Utah  Northern  Railway  Company. 

Mr.  W.  W.  Cotton  for  Oregon  Railway  & Navigation  Company. 
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Morrison,  Commissioner: 

The  complainants  for  themselves  and  other 
farmers  of  Adams  county,  in  the  state  of 
Washington,  filed  their  complaint  against  the 
Northern  Pacific  Railroad  Company  and  the 
Union  Pacific  Railway  Company,  alleging  that 
the  rate  charged  by  said  Northern  Pacific  and 
Union  Pacific  Companies,  32-£  cents  on  the 
hundred  pounds,  for  the  transportation  of 
wheat  in  carloads  from  Ritzville,  Washington, 
to  Portland,  Oregon,  was  and  is  “excessive, 
unjust  and  unreasonable.”  That  the  distance 
over  the  lines  of  the  two  companies  from  Ritz- 
ville to  Portland  through  their  junction  point, 
Wallula,  Washington,  is  311  miles,  or  97  miles 
over  the  Northern  Pacific  from  Ritzville  to 
Wallula  and  214  miles  over  the  Union  Pacific 
from  Wallula  to  Portland.  That  they,  the 
petitioners,  at  Ritzville  on  January  10,  1891, 
offered  a carload  of  wheat  ready  loaded  in  a 
car  of  the  Northern  Pacific  Railroad  Company 
for  shipment  via  Wallula  Junction  to  Port- 
land, which  the  Northern  Pacific  Company 
would  only  ship,  and  did  ship  over  its  own 
lines,  via  Pasco  Junction,  thence  across  the 
Cascade  Mountains  via  Tacoma,  Washington, 
to  Portland,  a distance  of  478  miles  over  a cir- 
cuitous route  having  many  heavy  grades  and 
curves.  That  there  are  but  few  ascending 
grades  on  the  route  from  Ritzville  to  Portland 
via  Wallula  Junction,  where  the  lines  of  the 
Northern  Pacific  and  Union  Pacific  Com- 
panies connect  at  grade,  and  where  traffic  is 
exchanged  between  these  companies. 

The  complainants  further  aver  that  16£ 
cents  is  a reasonable  rate  on  the  hundred 
pounds  of  wheat  in  carloads  from  Ritzville 
through  Wallula  Junction  to  Portland,  and 
“claim  that  they  have  a just  and  reasonable 
right  to  have  the  products  of  their  farms  car- 
ried to  market  by  the  shortest  and  least  expen- 
sive routes  at  a reasonable  through  rate,  and 
that  the  refusal  of  either,  or  both,  of  the  afore- 
said defendants  to  so  carry  the  said  products 
is  arbitrary,  unjust,  unreasonable,  injurious  to 
the  public  weal  and  a serious  obstruction  to 
interstate  commerce.” 

The  complainants  pray  for  investigation  and 
an  order  requiring  the  Northern  Pacific  Rail- 
road Company  “to  cease  and  desist  from  re- 
fusing to  receive  and  transport  grain  from  the 
said  Ritzville,  Washington,  by  their  own  and 
connecting  roads  by  way  of  the  said  Wallula 
Junction  and  that  both  the  said  defendants  be 
commanded  further  to  perform  such  service  at 
such  a through  aggregate  rate  as  after  due 
hearing  and  investigation  shall  be  deemed  just 
and  reasonable,  and  for  such  other  and  fur- 
ther order  as  the  Commission  may  deem  nec- 
essary in  the  premises.” 
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Answering  separately,  the  Northern  Pacific 
Railroad  Company,  one  of  the  defendants,  ad- 
mits that  it  is  engaged  in  the  operation  of  a 
railroad  between  points  in  the  state  of  Wash- 
ington and  points  in  the  state  of  Oregon,  and 
denies  that  the  rate  charged  by  it  for  carrying 
grain  from  Ritzville,  Washington,  to  Portland, 
Oregon,  namely  32£  cents  per  hundred  pounds 
is  excessive,  unjust,  or  unreasonable. 

It  admits  that  the  distance  from  Ritzville, 
Washington,  to  Portland,  Oregon,  is  478  miles 
over  its  own  line;  that  it  passes  over  the  Cas- 
cade Mountains;  has  many  heavy  grades  and 
curves,  and  avers  that  its  line  is  expensive  to 
maintain  and  operate. 

It  admits  that  its  track  connects  at  grade 
with  the  Union  Pacific  Railway  at  Wallula 
Junction  in  the  state  of  Washington,  97  miles 
distant  from  Ritzville.  It  further  alleges  that 
its  road  terminates  at  Wallula  Junction;  that 
it  has  no  line  of  railroad  or  route  to  Portland, 
Oregon,  from  Ritzville,  Washington,  over  its 
own  or  a leased  line  by  way  of  Wallula  Junc- 
tion, and  that  the  only  route  it  has  from  Ritz- 
ville to  Portland  over  its  own  line  and  leased 
lines  is  by  way  of  Pasco  Junction  and  Tacoma, 
Washington,  and  submits  that  it  has  been  im- 
properly proceeded  against. 

The  Union  Pacific  Railway  Company  sepa- 
rately answering,  states  that  it  is  a corpora- 
tion engaged  in  operating  a line  of  railroad, 
but  denies  that  it  operates  such  railroad  be- 
tween the  points  stated  in  the  complaint  or  any 
of  them  or  that  it  operates  a line  of  railroad  in 
either  of  the  states  of  Washington  or  Oregon. 
On  the  coming  in  of  this  answer  the  Oregon 
Short  Line  & Utah  Northern  Railway  Com- 
pany and  the  Oregon  Railway  & Navigation 
Company  were  made  parties  to  this  proceed- 
ing and  served  with  a copy  of  the  complaint, 
together  with  a notice  to  satisfy  or  answer  the 
same. 

The  Oregon  Railway  & Navigation  Com- 
pany thus  made  a defendant,  answering  the 
complaint,  says  that  prior  to  August  1,  1887, 
it  owned  and  operated  a line  of  railway  be- 
tween Wallula  Junction,  Washington,  and 
Portland,  Oregon ; that  by  agreement  or  lease 
dated  January  1,  1887,  which  became  effective 
August  1, 1887,  all  the  road  owned  and  operated 
by  this  defendant  in  the  states  of  Washington 
and  Oregon  at  the  date  of  said  agreement  had 
been  leased  to  the  Oregon  Short  Line  & Utah 
Northern  Railway  Company  for  a fixed  rental 
in  no  way  dependent  upon  the  earnings  of  the 
leased  property,  and  that  said  Oregon  Short 
Line  &Utah  Northern  Railway  Company  had, 
at  the  time  said  agreement  became  effective, 
entered  into,  was  at  the  time  of  the  commence- 
ment of  this  proceeding,  and  still  is,  in  the  use 
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and  possession  of  all  the  railway  lines  owned 
by  this  defendant.  That  this  defendant  is  not, 
and  hasjnot  since  August  1,  1887,  been  engaged 
in  operating  or  in  making  rates  for  transporta- 
tion or  interested  in  the  profits  or  earnings  of 
any  railway  in  the  states  of  Oregon  or  Wash- 
ington. 

The  Oregon  Short  Line  & Utah  Northern 
Railway  Company  answering  the  complaint  in 
this  proceeding  says,  that  it  operates  under  a 
lease  from  the  owner  of  said  property  a line  of 
railroad  extending  from  Wallula  Junction,  in 
the  state  of  Washington,  to  Portland,  in  the 
state  of  Oregon,  and  that  its  line  of  railroad 
connects  at  said  Wallula  Junction  with  the 
line  of  railroad  operated  by  the  Northern  Pa- 
cific Railroad  Company,  one  of  the  defendants, 
and,  further  answering,  alleges  that  an  arrange- 
ment is  in  existence  between  it  and  the  said 
Northern  Pacific  Railroad  Company  providing 
for  the  exchange  of  traffic  between  the  said 
Northern  Pacific  Railroad  Company  and  this 
defendant  at  Wallula  Junction  aforesaid, 
under  and  by  virtue  of  which  arrangement  the 
agent  of  said  Northern  Pacific  Railroad  Com- 
pany at  Ritzville  “was  authorized  to  forward 
freights  destined  to  Portland,  Oregon,  over 
the  dine  of  this  defendant  via  Wallula  Junc- 
tion and  to  issue  through  billing  for  the  same.” 

This  defendant  admits  that  the  distance  be- 
tween Ritzville  and  Portland  via  Wallula  and 
the  line  of  this  defendant  is  about  811  miles 
and  that  the  rate  on  wheat  between  said  points 
is  32-^  cents,  and  denies  that  this  rate  is  excess- 
ive or  unjust  or  more  than  fair  and  reasonable 
compensation  for  the  service  performed,  and 
further  avers  that  if  the  rate  prayed  in  plain- 
tiff’s petition,  16£  cents  per  hundred  pounds, 
were  put  in  effect  it  would  work  a hardship 
on  this  defendant  and  practically  compel  it  to 
go  out  of  business  so  far  as  through  traffic 
originating  off  the  line  of  its  own  road  is  con- 
cerned. 

The  matters  thus  presented  and  complained 
of  were  investigated  and  the  parties  heard  at 
Spokane,  in  the  state  of  Washington,  where 
the  facts  upon  which  the  conclusions  of  the 
Commission  in  this  proceeding  are  based  were 
ascertained  to  be: 

1.  Ritzville  is  a station  on  the  main  line  of 
the  Northern  Pacific  Railroad  Company  in 
Adams  county,  one  of  the  wheat  producing 
counties  of  southeastern  Washington,  and  ex- 
cepting 1889,  a year  of  crop  failure,  consider- 
able quantities  of  grain  have  been  since  1887 
and  continue  to  be  annually  shipped  from 
Ritzville  and  the  adjacent  country  to  Portland, 
Oregon,  or  other  tidewater  Pacific  Coast 
points. 

2.  Wheat  production  has  considerably  in- 
creased in  the  past  few  years  both  in  Washing- 
ton and  Oregon.  Storage  on  the  farms  is  in- 
sufficient and  wheat  is  largely  delivered  for 
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immediate  shipment  or’stored  in  elevators  or 
warehouses  at  the  various  railway  stations 
soon  after  harvest.  In  the  four  months  from 
September  15  to  January  15,  most  of  the  crop 
is  shipped  to  market,  though  shipments  con- 
tinue to  a later  period  and  to  some  extent 
throughout  the  year.  As  a rule,  farmers  do 
not  ship  wheat  to  market,  but  sell  to  dealers 
at  the  railway  stations,  where  it  is  sold,  deliv- 
ered and  shipped  in  sacks  ready  for  export. 
In  the  spring  of  1891,  after  the  wheat  had  been 
mostly  sold  and  shipped,  it  was  as  high  as  75 
cents.  In  the  three  or  four  years,  1887-8-9 
and  ’90,  it  was  at  times  as  low  and  lower  than 
45  cents,  but  the  average  was  nearly  50  cents 
per  bushel  for  the  three  or  four  years.  The 
sacks  cost  4 cents  per  bushel.  The  shipper 
loads  and  unloads  at  a cost  of  nearly  one  dollar 
per  ton. 

3.  From  Ritzville  to  Portland  there  are  two 
routes  by  rail.  The  rate,  32£  cents  per  hun- 
dred pounds,  is  the  same  over  both.  The 
shortest,  most  direct  and  least  expensive  to 
operate  of  the  two  is  over  the  line  of  the  North- 
ern Pacific  Railroad  Company,  via  Pasco- 
Junction  to  Wallula  Junction,  a distance  of  97 
miles,  thence  214  miles  to  Portland  over  the 
lines  of  the  Oregon  Railway  & Navigation 
Company,  operated  by  the  Oregon  Short  Line 
& Utah  Northern  Railway  Company.  The 
two  last  named  companies  and  the  lines  owned 
or  operated  by  them  are  part  of  the  “Union 
Pacific  System.”  On  this  route  there  are  but 
few  ascending  grades,  and  these  are  compara- 
tively light. 

The  other  route  is  wholly  over  the  lines 
operated  by  the  Northern  Pacific  Railroad 
Company.  This  route  is  from  Ritzville  to 
Pasco  Junction;  thence  across  the  Cascade 
Mountains  through  a long  tunnel  to  Tacoma, 
and  thence  to  Portland,  a distance  of  480  miles, 
and  by  169  miles  the  longer  route.  Transpor- 
tation on  both  routes  is  subject  to  interruption 
from  snow-drifts  in  winter. 

4.  The  complainants  are  farmers  and  pro- 
ducers of  grain,  residing  in  ,the  neighborhood 
of  Ritzville.  On  the  10th  of  January,  1891, 
they,  or  one  of  them,  loaded  a car  furnished 
by  and  belonging  to  the  Northern  Pacific  Com- 
pany with  wheat  and  requested  the  agent  of 
the  company  at  Ritzville  to  bill  and  forward 
the  same  through  to  Portland  over  its  own 
line  to  Wallula,  thence  over  the  line  of  the 
Union  Pacific  System,  the  shorter  route. 
There  was  some  controversy  as  to  billing  and 
forwarding  the  car  of  wheat  and  whether  or 
not  it  would  go  by  the  shorter  route  as  com- 
plainant had  requested.  On  being  advised  by 
the  agent  that  by  whatever  route  the  grain  was 
forwarded  the  charges  would  be  32^  cents, 
the  complainant  consented  to  the  routing  by 
the  agent  over  lines  of  the  Northern  Pacific 
Railroad  Company. 
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5.  The  road,  or  that  part  of  the  shorter  and 
more  direct  route,  between  Wallula  and  Port- 
land belonging  to  the  Union  Pacific  System, 
is  operated  by  the  Oregon  Short  Line  & Utah 
Northern  Railway  Company  under  a lease 
from  the  Oregon  Railway  & Navigation  Com- 
pany. This  lease  became  effective  August  1, 
1887,  is  for  a term  of  99  years,  and  embraces 
besides  lines  of  railway,  several  water  lines, 
ocean  and  river,  including  vessels  having  an 
aggregate  tonnage  of  18000  tons.  Under  this 
lease  the  Oregon  Short  Line  & Utah  Northern 
Railway  Company  is  in  the  possession  and  use 
and  operates  all  the  lines  of  road  owned  by  the 
said  Oregon  Railway  & Navigation  Company, 
an  aggregate  mileage  of  1,029,  situated  chiefly 
in  the  states  of  Oregon  and  Washington.  The 
annual  rental  for  the  leased  property  to  be  paid 
by  the  Oregon  Short  Line  & Utah  Northern 
Railway  Company  to  the  Oregon  Railway  & 
Navigation  Company  aggregates  $2,556,593.64, 
and  is  the  amount  of  its  fixed  charges  includ- 
ing the  interest  on  $27,940,000  of  bonded  in- 
debtedness and  a dividend  of  6 per  cent  on  its 
$24,000,000  of  capital  stock.  The  annual  pay- 
ment of  this  rental  is  guaranteed  by  the  Union 
Pacific  Railway  Company. 

6.  Besides  the  lines  of  road  of  the  Oregon 
Railway  & Navigation  Company  operated  by 
the  Oregon  Short  Line  & Utah  Northern  Rail- 
way Company,  it  operates  several  lines,  aggre- 
gating a mileage  of  1400  miles,  which  it  owns 
in  the  territory  of  Utah  and  the  states  of  Wy- 
oming, Montana,  Idaho,  and  Oregon.  It  owns 
a majority  of  the  capital  stock  of  the  Oregon 
Railway  & Navigation  Company,  and  the 
Union  Pacific  Railway  Company  owns  the 
controlling  part  of  the  capital  stock  of  the 
•Oregon  Short  Line  & Utah  Northern  Railway 
Company. 

7.  The  annual  reports  of  the  directors  of  the 
Union  Pacific  Railway  Company  contain  de- 
tailed statements  of  reported  operations  of  the 
roads  and  lines  operated  by  the  Oregon  Short 
Line  & Utah  Northern,  including  the  road  of 
the  Oregon  Railway  & Navigation  Company 
and  other  leased  roads,  lines,  and  property,  all 
•of  which  are  stated  in  the  said  annual  reports 
to  be  part  of  the  Union  Pacific  System. 

For  1886,  the  year  previous  to  making  said 
lease,  the  Oregon  Railway  & Navigation  Com- 
pany reported  net  earnings  of  $3229  per  mile 
on  its  mileage,  then  686  miles,  the  gross  earn- 
ings being  $6052  and  the  operating  expenses 
$2822  per  mile.  For  the  year  1890,  with  a 
largely  increased  mileage,  the  Union  Pacific 
Railway  Company  reports  decreased  gross 
earnings  with  increased  operating  expenses,  or 
$964,853.95  net  earnings  on  1029  miles  of  road 
in  1890  as  compared  with  $2,215,686.90  an- 
nual net  earnings  on  686  miles  of  road  re- 
ported by  said  Oregon  Railway  & Navigation 
Company  in  1886. 
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The  Union  Pacific  Company  also  reports  the 
net  earnings  of  the  leased  railroad  and  prop- 
erty of  the  Oregon  Railway  & Navigation 
Company  as  insufficient  for  the  payment  of 
the  agreed  rental  guaranteed  by  the  Union 
Pacific  Company.  The  reported  shortage  is 
for  1888,  $349,118.11;  for  1889,  $736,205.82; 
for  1890,  $1,789,190. 

8.  The  Ritzville-Portland  rate  of  32£  cents 
is  a group  rate,  and  prevails  over  the  south- 
eastern Washington  wheat  growing  territory 
north  of  Snake  river,  including  the  “Pa- 
louse  country,”  and  also  a small  district  in 
Idaho. 

The  group  station  nearest  to  Portland  is 
Connell  on  the  main  line  of  the  Northern 
Pacific  Company  266  miles  from  Portland  by 
the  more  direct  or  Wallula  route  and  435 
miles  over  the  Northern  Pacific  route  through 
Tacoma.  The  group  station  farthest  from 
Portland  is  Julietta  in  Idaho  on  the  Spokane 
and  Palouse  branch  of  the  Northern  Pacific 
481  miles  from  Portland  over  the  Wallula 
route  and  650  miles  over  the  Northern  Pacific 
lines  through  Tacoma. 

Besides  the  “ Spokane  and  Palouse  branch  ” 
extending  from  Marshall  Junction  on  its  main 
line  1 15  miles  southeast  to  Julietta,  the  Northern 
Pacific  has  a branch  line,  the  “ Central  Wash- 
ington branch,”  extending  from  Cheney 
on  its  main  line  108  miles  northwest  to  its 
terminus  Coulee  City  in  the  group  territory 
and  from  which  terminus  the  Portland  rate 
is  the  same  as  from  Connell,  Ritzville  and  Ju- 
lietta. One  rate  was  first  established  over  this 
widely  extended  district  by  the  Northern 
Pacific  Company  in  1888  that  it  might  sell  its 
granted  lands  in  every  part  of  the  district  on 
equally  advantageous  terms. 

Boiles  is  271  miles  and  the  nearest  to,  while 
Spokane  is  450  miles  and  the  farthest,  of  the 
group  stations,  from  Portland  reached  by  lines 
of  the  Union  Pacific  System.  On  parts  of 
this  line  or  route  which  is  by  way  of  Colfax 
and  near  to  the  Idaho  border  there  are  many 
heavy  grades  making  it  comparatively  expensive 
to  maintain  and  operate.  The  lines  of  both  the 
Northern  Pacific  and  of  the  Union  Pacific 
systems  extend  to  various  points  in  the  wheat 
producing  district  of  southeastern  Washing- 
ton, northwestern  Idaho  and  northeastern 
Oregon.  The  two  systems  make  and  main- 
tain a joint  tariff  of  rates  from  such  group 
rate  territory,  and  the  same  rates  to  Portland 
are  made  and  maintained  in  separate  tariffs  b,y 
each  of  the  two  systems  from  the  several  sta- 
tions on  their  lines  in  such  territory.  The 
Northern  Pacific  System  makes  the  same  rate 
on  wheat  from  northwestern  Idaho,  southeast- 
ern Washington  and  northeastern  Oregon  over 
its  lines  to  Tacoma  and  Seattle  which  are 
established  by  such  joint  or  separate  tariffs 
from  the^same  points  to  Portland. 
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9.  Flour  is  occasionally  carried  by  the  Union 
Pacific  System  and  connecting  lines  from  Ore- 
gon to  Galveston,  Texas,  a distance  of  2500 
miles,  at  75  cents  per  hundred  pounds.  Wheat 
is  carried  by  the  Northern  Pacific  in  consider- 
able quantities  from  points  east  of  the  Colum- 
bia river  in  the  state  of  Washington  to  St. 
Paul,  Minnesota,  a distance  of  1600  miles,  for 
50  cents  per  hundred  pounds.  In  the  main, 
wheat  and  flour  produced  in  Oregon  and  Wash- 
ington are  shipped  to  Portland,  Tacoma,  and 
Seattle. 

10.  In  explanation  of  the  falling  off  in  net 
revenue  and  earning  capacity  of  the  Oregon 
Railway  & Navigation  Company,  the  report  of 
the  Union  Pacific  Railway  Company  for  the 
year  1889,  filed  as  an  Exhibit  in  this  proceed- 
ing on  behalf  of  the  defendants,  says: 

“ This  loss  in  the  earning  capacity  of  the 
Oregon  Railway  & Navigation  Co.  was  due 
mainly  to  deficient  crops  in  eastern  Oregon  and 
Washington,  caused  by  the  absence  of  snow 
during  the  previous  winter,  which  resulted  in 
a large  falling  off  in  earnings  from  local  traffic. 


The  traffic  exchanged  between  the  Oregon 
Railway  & Navigation  Co.  and  the  lines  of  the 
Union  Pacific  system,  the  earnings  from  which 
appear  chiefly  in  the  gross  returns  of  the  lat- 
ter, underwent  a large  increase  during  the 
year.” 

The  appendix  to  said  Union  Pacific  report 
contains  “part  of  the  report  of  the  Committee 
of  the  United  States  Senate  accompanying  the 
Senate  bill  for  the  settlement  of  the  Pacific 
Railroad  debts.” 

In  this  report  of  the  Senate  Committee  it 
says: 

“ In  view  of  the  recent  development  of  the 
Pacific  northwest  this  alliance  of  the  Oregon 
Short  Line  and  the  Oregon  Railway  & Naviga- 
tion Co.  has  become  of  the  greatest  possible 
value  to  the  Union  Pacific,  constituting  prob- 
ably to-day  one  third  of  the  total  through  busi- 
ness of  the  Union  Pacific  Railway.” 

No  evidence  was  offered  in  explanation  of 
the  reported  falling  off  in  the  net  earnings  for 
1890,  amounting  to  nearly  one  half  as  com- 
pared with  the  previous  year. 


The  Union  Pacific  System  reports  for  years  ending  December  30, 1888,  1889,  and  1890  show 


Year. 

Mileage. 

Gross 

Earnings. 

Operating 

Expenses. 

Net  Earnings. 

Net  Earnings 
Per  Road  Mile. 

1888 

1889 

1890 

5041.36 

7389.55 

7562.94 

$30,195,522.53 
39,669,600.06 
' 43,049,248.36 

$18,476,428.04 

24,516,751.40 

29,343,961.81 

$10,460,634.74 

13,656,047.41 

12,238,084.09 

$2074.96 

1848.02 

1618.16 

The  gross  earnings  per  mile  of  road  as  reported  were,  for  1888,  $5989.56;  1889,  $5368.34,. 
and  for  1890,  $5692.13. 


Mileage , Earnings,  Operating  Expenses  and  Net  Earnings  of  Oregon  Railway  & Navigation 
Company,  exclusive  of  water  lines. 


Year. 

Mileage 

Operated. 

Gross  Earnings. 

Operating  Expen- 
ses and  Taxes. 

Net  Earnings. 

Amount. 

Per 

Mile. 

Amount. 

Per 

Mile. 

Amount. 

Per 

Mile. 

1888 

31889  

31890  

Average.. 

1 751.90 
984.90 
1028.60 

2$4,880,000 

4,576,136 

4,954,711 

2$6490 

4646 

4817 

2$2,631,000 

3,024,488 

4,060,375 

2$3499 
3071 
| . 3947 

2$2,249,000 

1,551,648 

894,336 

2$2991 

1575 

869 

5211 

| 3513 

1698 

1 From  Report  filed  with  the  Commission  for  Year  ending  June  30, 1888. 

2 Estimated  from  Report  of  Directors  of  Union  Pacific  Railway,  for  1888,  operation  of 
water  lines  deducted. 

3 From  Report  of  Directors  of  Union  Pacific  Railway,  Year  ending  December  31,  1890. 
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12.  The  Northern  Pacific  R.  R.  reports  for  years  ending  June  30, 1888,  1889,  and  1890,  show: 


Year. 

Mileage. 

Gross 

Earnings. 

Operating 

Expenses. 

Net  Earnings. 

Net  Earnings 
Per  Road  Mile. 

1888 

3219 

$15,846,327.88 

$ 9,025,596.14 

$6,820,731.74 

$2118.70 

1889 

3439 

19,707,467.95 

11,863,541.47 

7,843,926.48 

2280.87 

1890 

3585 

22,610,502.78 

13,089,136.88 

9,521,365.90 

2655.89 

The  Northern  Pacific  in  its  report  for  the 
year  ending  June  30,  1889,  says  of  wheat  pro- 
duction and  shipments  in  Washington: — 
“Large  crops  were  harvested  in  the  Palouse 
and  Walla  Walla  districts  and  the  business 
was  handled  very  satisfactorily  via  Cascade 
Division,  as  follows:  3775  carloads  to  Puget 

Sound;  675  carloads  to  local  intermediate  mill- 
ing points;  and  312  carloads  to  Portland.  In 
addition  to  the  above  about  900  carloads  of 
Washington  wheat  were  transported  to  eastern 
terminals. 

“The  rapidity  with  which  Washington  is 
developing,  agriculturally,  may  be  realized 
from  the  statement  that  during  the  last  fiscal 
year  nearly  half  as  much  wheat  was  shipped 
from  that  territory  as  from  all  points  on  our 
lines  east  of  the  Missouri  river.” 

13.  A traffic  contract  made  before  the  Act  to 
Regulate  Commerce  was  passed  between  the 
Northern  Pacific  Railroad  and  the  Oregon 
Railway  & Navigation  Company,  the  “Union 
Pacific  System,”  in  force  and  on  file  with  the 
Commission  provides  for  an  interchange  of 
traffic  at  Wallula  Junction;  for  a division  or 
method  of  division  and  adjustment  of  rates  of 
charges  on  traffic  interchanged;  and  for  com- 
pensation for  excess  of  car  mileage.  One  pro- 
vision of  said  contract  is  that  traffic  “shall  be 
interchanged  at  Wallula,  from  the  line  of  the 
one  party  to  the  line  of  the  other,  and  so  far  as 
shall  be  reasonably  practicable  and  the  con- 
venience of  the  parties  will  permit,  without 
change  of  cars;  but  in  no  case  shall  the  cars  of 
either  party,  without  its  expressed  agreement 
or  consent,  be  run  beyond  or  off  the  road  or 
roads  of  the  other  party.  And  in  cases  where 
it  shall  be  expedient  to  make  a change  of  cars, 
the  expenses  of  making  the  transfer  and  change 
of  cars  shall  be  borne  by  the  party  receiving, 
from  the  line  of  the  other,  the  traffic  so  inter- 
changed.” 

14.  Said  contract  designates  divisions  of  ter- 
ritory and  the  business  thereof  which  shall  be- 
long to  the  contracting  companies,  respectively, 
and  for  the  transportation  of  which  there  is  to 
be  no  competition.  As  to  traffic  from  points 
reached  by  the  lines  of  both  companies  said 
contract  provides: 

“Wallula  being  a point  common  to  the  main 
or  trunk  line  of  each  party,  the  business  orig- 
inating at,  or  destined  to,  Wallula,  to  or  from 
points  or  places  west  of  Wallula  reached  by 
the  lines  of  both  parties,  shall  be  deemed  com- 
petitive traffic;  and  the  business  of  the  said 
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branch  of  the  Pacific  Company  into  and  be- 
yond the  “Palouse  Country,”  and  that  of  the 
said  branch  of  the  Oregon  Company  via  Col- 
fax at,  and  east  of,  their  junction,  to  or  from 
Wallula  or  points  west  of  Wallula,  shall  also 
be  deemed  competitive  traffic.  All  other  traffic 
whatsoever  shall  be  deemed  noncompetitive 
traffic. 

Section  Second.  That  all  competitive  traffic 
shall  be  pooled,  and  the  rates  shall  be  settled 
for  and  divided  between  the  parties  by  a ton- 
nage division.  The  rates  of  all  competitive 
traffic  shall  be  fixed  and  determined,  from  time 
to  time,  by  the  said  parties,  or  their  respective 
successors  or  assigns.  In  cases  where  a ton- 
nage division  shall  not  be  reasonably  practica- 
ble, the  party  carrying  any  of  the  competitive 
traffic  belonging  to  the  other  party,  shall  retain 
one  half  of  the  charges  for  the  transportation 
thereof  over  its  line,  and  shall  pay  the  other 
one  half  of  said  charges  to  the  other  party.” 

Joint  tariffs  or  rate  sheets  made  and  filed 
with  the  Commission  by  the  Northern  Pacific 
Company  and  the  Union  Pacific  System  show 
that  on  August  10,  1891,  after  the  hearing  and 
investigation  at  Spokane,  the  defendants  re- 
duced their  charges  from  said  group  rate  ter- 
ritory, including  the  Ritzville  rate  complained 
of,  to  28f  cents,  and  on  July  27,  1893,  they 
further  reduced  these  charges  from  28f  to  23f 
cents,  which  is  the  rate  now  in  force  and  the  rea- 
sonableness of  which  remains  to  be  determined. 
Separate  tariffs  taking  effect  June  7,  1893, 
made  and  filed  with  the  Commission  show  the 
same  reductions  made  by  the  defendants,  re- 
spectively, which  were  made  by  their  joint 
rate-sheet  which  took  effect  July  27,  1893. 

In  its  separate  answer  to  the  complaint  the 
Northern  Pacific  Company  averred  its  line 
ended  at  Wallula  Junction,  and  that  it  operated 
no  line  or  lines  through  Wallula  to  Portland; 
that  its  route  or  the  only  line  or  lines  operated 
by  it  beween  Ritzville  and  Portland  was 
through  Pasco  Junction  to  Tacoma,  thence  to 
Portland,  and  this  route,  it  correctly  avers, 
passes  over  the  Cascade  Mountains,  and  is  very 
expensive  to  maintain  and  operate. 

Through  these  averments  the  Northern  Pa- 
cific sought  to  excuse  itself  from  any  obligation 
to  carry,  or  to  participate  in  carrying,  freights 
from  Ritzville  over  the  direct  route  through 
Wallula  to  Portland  in  connection  with  the 
other  defendants.  At  the  time  this  excuse  was 
offered  the  Northern  Pacific  had  established  in 
connection  with  its  codefendants  a joint  tariff 
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of  rates  and  charges  from  Ritzville  and  other 
points  on  its  line  to  Portland  via  Wallula  over 
this  more  direct  through  route  and,  as  recited 
in  the  answer  on  behalf  of  the  Union  Pacific 
system,  a traffic  contract  or  arrangement  then 
in  existence  provided  for  the  interchange  of 
traffic  at  Wallula  Junction,  and  authorized  the 
Northern  Pacific  to  forward  and  bill  through 
over  that  route.  The  joint  tariffs  made  since 
the  hearing  of  this  case  are  in  accordance  with 
this  arrangement. 

The  complainants  “claim  that  they  have  a 
just  and  reasonable  right  to  have  the  products 
of  their  farms  carried  to  market  by  the  shortest 
and  least  expensive  routes  at  a reasonable 
through  rate.” 

In  this  we  believe  no  more  is  demanded  by 
■complainants  than  is  their  right  under  the  law, 
and  the  rate  from  Ritzville  to  Portland  which 
the  carrier  or  carriers  may  lawfully  exact  must 
be  reasonable  for  the  transportation  by  the 
shorter  and  less  expensive  route  through  Wal- 
lula Junction. 

This  route  of  811  miles  is  down  to  and  along 
the  Columbia  river  with  few  up  grades  and 
these  are  light.  The  facilities  for  the  inter- 
change and  transfer  of  freight  at  Wallula 
Junction  are  adequate  and  convenient. 
Neither  the  maintenance  nor  the  operation  of 
the  route  is  arduous  or  expensive  in  comparison 
with  other  roads  or  lines  of  equal  length  in  the 
same  locality  or  section  of  the  country. 

The  route  of  the  Union  Pacific  system  from 
Spokane  to  Portland  450  miles  is  over  its 
branch  line  to  and  through  Wallula,  on  parts 
of  which  there  are  many  costly  grades;  trans- 
portation over  it  is  necessarily  subject  to  the 
■expense  of  interchanges  and  the  cost  of  separate 
operation  incident  to  branch  line  service  while 
the  charges  are  no  more  than  from  Ritzville. 

The  facts  show  that  grain  and  grain  products 
are  being  carried  from  Ritzville  to  Portland  at 
the  reduced  Ritzville-Portland  joint  rate  by  the 
Northern  Pacific  Company  over  its  own  line 
by  way  of  the  long  and  expensive  route  across 
the  Cascade  Mountains  to  and  through 
Tacoma. 

This  company  is  also  shown  to  be  a carrier 
of  grain  and  its  products  over  its  Ritzville, 
Cascade  Mountain  and  Tacoma  main  line  route 
to  Portland  from  all  points  on  its  Central 
Washington  and  its  Marshall  Junction  and 
Palouse  branches.  The  distance  to  Portland 
over  this  Northern  Pacific  route  from  some  of 
the  branch  line  stations  on  either  branch  is 
more  than  twice  as  great  as  the  distance  from 
Ritzville  over  the  direct  line  through  Wallula. 
Transportation  over  branch  lines  requires  sep- 
arate equipment  and  transfer. 

It  may  be  fairly  assumed  that  the  rates  sep- 
arately made  over  their  respective  routes  or 
lines  by  the  Union  Pacific  system  and  the 
Northern  Pacific  Company,  as  well  as  the  rates 
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made  by  them  jointly  from  these  distant 
branch  line  points  are  reasonably  remunerative 
and  profitable;  and  in  view  of  all  the  ascer- 
tained facts  we  must  believe  that  reasonable 
compensation  for  the  transportation  of  like 
products  over  these  longer  lines  embracing  the 
much  more  costly  branch  line  service  is  ex- 
cessive and  unreasonable  for  the  less  expensive 
service  over  the  more  direct  and  very  much 
shorter  Wallula  Junction  route  from  Ritzville 
to  Portland. 

It  was  found  on  the  testimony  of  its  general 
manager  that  the  Northern  Pacific  had  estab- 
lished the  same  rate  from  the  grouped  stations 
more  than  200  miles  apart,  including  all  the 
stations  on  two  branch  lines,  as  a matter  of 
policy  to  enable  that  company  to  sell  its  lands 
more  distant  from  markets,  at  better  prices. 
Between  the  company  and  the  purchaser  of 
lands  so  inconveniently  located  this  might  be 
an  equitable  arrangement  with  any  assurance 
that  it  would  be  continued  after  the  company 
had  disposed  of  its  lands.  But  such  an  ar- 
rangement affords  to  grain  growers  hundreds 
of  miles  nearer  to  market  no  compensation  for 
the  advantages  of  their  location. 

The  general  manager  also  testified  his  belief 
that  when  the  Union  Pacific  System  construct- 
ed its  branch  line  into  andjthrough  the  Palouse 
country  to  Spokane  it  became  a competitor  for 
business  along  this  line  and  made  the  continu- 
ance of  one  rate  by  the  Northern  Pacific  neces- 
sary throughout  the  group  territory.  This  be- 
lief takes  no  notice  of  the  maintenance  of  the 
same  rate  on  the  Northern  Pacific  Central 
Washington  Branch  which  extends  100  miles 
and  more  northwest  of  points  reached  by  any 
line  of  the  Union  Pacific  System. 

The  defendants  make  joint  tariffs,  agree 
upon  rates  from  all  parts  of  the  group  territory 
reached  by  the  lines  of  the  rival  companies, 
and  by  contract  apportion  the  traffic  or  part  of 
business  to  be  taken  by  them  respectively. 

The  practice  of  making  one  rate  on  the  same 
product  over  a very  large  district,  and  thus 
equalizing  the  burdens  of  transportation  to  the 
same  market,  is  only  justifiable  under  special 
and  exceptional  circumstances.  This  practice 
is  not  to  be  encouraged  when,  as  in  the  case 
under  consideration,  the  difference  in  the 
transportation  expense  from  the  various  parts 
of  such  district  is  considerable  and  substantial. 

In  defense  of  the  rate  complained  of  the  de- 
fendants put  in  evidence  the  reported  falling 
off  in  the  surplus  earnings  of  the  road  and 
branches  of  the  Oregon  Railway  & Navigation 
Company  since  they  were  leased  and  made  a 
part  of  the  Union  Pacific  System  and  the  in- 
sufficiency of  the  earnings  so  reduced  to  pay 
the  promised  rent  of  the  leased  property. 

That  the  apportionment  of  earnings  as  made 
and  reported  by  the  Union  Pacific  Company  is 
too  largely  a question  of  book-keeping  to  be 
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made  the  basis  of  reasonable  rates  is  fairly  in- 
ferred from  the  annual  increase  in  the  earnings 
-of  the  Union  Pacific  System,  the  “large  in- 
crease” in  the  interchange  of  business  between 
the  road  of  the  Oregon  Railway  & Navigation 
Company  and  the  other  roads  of  the  “Union 
Pacific  System,  the  earnings  from  which  ap- 
pear chiefly  in  the  gross  earnings  of  the  latter,” 
and  the  great  “value”  of  the  Oregon  Railway 
.&  Navigation  Company  to  the  Union  Pacific 
Railway  Company,  as  reported  by  the  latter. 

That  railroad  investment  may  be  as  secure  as 
other  property,  the  reasonable  rate  should  be 
liberal  until  earnings  are  sufficiently  large  for 
a fair  return  on  actual  expenditure.  The 
average  annual  surplus  earnings  credited 
by  the  Union  Pacific  Company  to  the  Oregon 
Railway  & Navigation  Company  for  the  three 
years  next  before  the  commencement  of  this 
proceeding  was  approximately  $1700  per  mile 
of  road,  which  would  be  a moderate  invest- 
ment return  on  a road  costing  not  more  than 
$42,500  per  mile.  Whether  the  surplus  earn- 
ings of  the  leased  lines  would  have  been  greater 
operated  independently  of  the  Union  Pacific 
System  than  they  are  reported  to  have  been  as 
a part  of  it,  is  matter  of  conjecture.  Whatever 
the  fact  as  to  this  might  be,  the  amount  which 
the  Union  Pacific  System  undertook  to  pay  for 
the  use  of  the  leased  road  as  a feeder  to  in- 
crease the  business  of  the  other  roads  of  the 
system  can  hardly  be  accepted  as  the  amount 
which  the  leased  property  must  earn  and  the 
lessee  retain  before  any  reduction  of  this  grain 
rate  will  be  lawful. 

To  justify  the  reduction  petitioned  for  by 
the  complainants,  they  offered  to  prove  the 
relatively  high  cost  of  producing  wheat  in  com- 
parison with  its  market  value,  and  a producer 
-of  successive  large  crops  testified  that  the  cost 
to  the  grower  of  wheat,  ready  for  market,  at 
the  railway  stations  was  about  sixty  cents  a 


bushel.  This  estimate  is  too  high  and  extrav- 
agant. The  average  price  realized  at  the  rail- 
way depots  for  the  three  or  four  years  next 
before  the  investigation  of  this  complaint  was 
forty-fiye  cents  a bushel.  With  a return  so 
scant  for  the  labor  and  expense  of  production 
the  cost  of  transportation  needs  to  be  as  mod- 
erate as  may  be  consistent  with  justice  to  the 
carrier. 

One  stipulation  of  the  contract  between  the 
Northern  Pacific  Company  and  the  Union  Paci- 
fic System  provided  for  a division  of  business 
between  them  and  requires  the  company  or  sys- 
tem which  carries  traffic  assigned  to  the  other 
to  pay  one  half  the  freight  charges  to  the  party 
to  which  the  traffic  belonged  and  to  retain  the 
other  one  half  for  the  transportation  service 
rendered.  This  stipulation  shows  that  the  par- 
ties to  it,  the  defendants,  considered  one  half 
of  the  rate  to  be  from  time  to  time  agreed  up- 
on as  sufficient  compensation  for  the  transpor- 
tation or  movement  of  freights  while  the  other 
half,  nearly  12  cents  of  the  rate  in  question, 
would  be  surplus  or  balance  remaining  after 
paying  operating  expenses  or  expense  of  trans- 
portation. In  the  light  of  this  arrangement  in 
connection  with  the  other  facts,  some  reduc- 
tion is  warranted  in  the  Portland  rate  from 
the  less  distant  and  more  accessible  points  of 
the  group  district. 

The  petitioners  ask  for  a reduction  in  the 
Ritzville-Portland  rate  to  16£  cents,  practically 
to  one  cent  per  ton  per  mile,  which  is  thought 
to  be  lower  than  is  now  justifiable  in  view  of 
the  terminal  and  transfer  charges,  though  these 
are  light.  In  consideration  of  all  the  facts,  it 
is  believed  that  the  reasonable  rate  on  the  hun- 
dred pounds  of  wheat  in  carloads  from  Ritz- 
ville,  Washington,  to  Portland,  Oregon,  should 
not  be  more  than  twenty  cents.  A reduction 
will  be  ordered  accordingly. 
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WESTERN  UNION  TELEGRAPH  CO.,  Plff.  in  Err ., 
v. 

J.  O.  TYLER. 

( Ya ) 


1.  A person  to  whom  a telegram  is  addressed  can 
maintain  an  action  for  a penalty  on  account  of 
failure  to  deliver  it  promptly,  under  Va.  Code, 
§ 1292,  expressly  providing-  that  the  forfeiture 
shall  be  to  him  or  to  the  person  sending  the  de- 
spatch. 


2.  A state  statute  prescribing  a penalty  for  failure 
to  deliver  a telegram,  where  the  regulations  of 
the  company  itself  require  the  delivery,  is  not 
unconstitutional  as  a regulation  of  interstate 
commerce. 
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IN  ERROR  to  the  Circuit  Court  for  Alleghany  County  to  review  a judgment  in  favor 
of  plaintitf  in  an  action  brought  to  recover  the  statutory  penalty  for  failure  to- 
promptly  transmit  a telegraph  message.  Affirmed. 

The  facts  are  stated  in  the  opinion. 


Messrs.  Stiles  & Holladay  for  plaintiff  in  error. 
Mr.  Benjamin  Haden  for  defendant  in  error. 


Lewis,  P. , delivered  the  opinion  of  the 
court : 

This  was  an  action  against  the  Western 
Union  Telegraph  Company  to  recover  a stat- 
utory penalty  of  $100  for  the  failure  of  the 
company  to  deliver  as  promptly  as  practi- 
cable a certain  dispatch  sent  from  Asheville, 
in  the  state  of  North  Carolina,  to  the  plain- 
tiff, at  Clifton  Forge,  in  this  state.  Section 
1292  of  the  Code,  under  which  the  action  was 
brought,  is  as  follows  : “It  shall  be  the  duty 
of  every  telegraph  or  telephone  company, 
upon  the  arrival  of  a dispatch  at  the  point  to 
which  it  is  to  be  transmitted  by  said  com- 
pany, to  deliver  it  promptly  to  the  person  to 
whom  it  is  addressed,  where  the  regulations 
of  the  company  require  such  delivery,  or  to 
forward  it  promptly  as  directed,  where  the 
same  is  to  be  forwarded.  For  every  failure 
to  deliver  or  forward  a dispatch  as  promptly 
as  practicable  the  company  shall  forfeit  one 
hundred  dollars  to  the  person  sending  the 
dispatch,  or  to  the  person  to  whom  it  was 
addressed.”  It  is  admitted  that  the  dispatch 
in  question  was  not  delivered  as  promptly 
as  practicable,  but  the  company,  neverthe- 
less, denies  the  plaintiff’s  right  to  recover, 
on  two  grounds,  viz:  (1)  Because  the  ac- 

tion, if  maintainable  at  all,  ought  to  have 
been  in  the  name  of  the  commonwealth  ; and 
(2)  because  section  1292  of  the  Code  is  repug- 
nant to  that  clause  of  the  Constitution  of  the 
United  States  which  gives  to  Congress  the 
power  to  regulate  commerce  among  the  sev- 
eral states. 

As  to  the  first  point,  little  need  be  said. 
Section  712  of  the  Code  provides  that  “where 
any  statute  imposes  a fine,  unless  it  be  other- 
wise expressly  provided,  or  would  be  incon- 
sistent with  the  manifest  intention  of  the 
general  assembly,  it  shall  be  to  the  common- 
wealth, ” etc.  ; and  by  section  745  it  is  pro- 
vided that  “wherever  the  word  ‘fine’  is  used 
in  this  chapter  it  shall  be  construed  to  in- 
clude a pecuniary  forfeiture,  penalty,  and 
amercement.  ” But  these  sections  upon  which 
the  company  relies  have  no  application  to  a 
case  like  the  present.  Section  1292,  which 
gives  a right  of  action  in  a case  of  this  sort, 
expressly  provides  that  the  forfeiture  shall 
be  “to  the  person  sending  the  dispatch,  or 
to  the  person  to  whom  it  was  addressed 
and  it  would  therefore  be  manifestly  incon- 
sistent with  the  intention  of  the  legislature 
to  hold  that  the  commonwealth  has  any  in- 
terest in  the  penalty  sought  to  be  recovered 
in  the  present  case,  or  that  the  action  is  not 
properly  in  the  name  of  the  plaintiff. 

The  next  question,  then,  is  whether  sec- 
tion 1292,  so  far  as  it  relates  to  a case  like 
the  present,  is  unconstitutional.  That  the 
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power  of  Congress  to  regulate  commerce' 
among  the  states  is  unqualified  and  unlim- 
ited, is  not  disputed.  It  was  so  decided  in 
the  great  case  of  Gibbons  v.  Ogden , 22  U.  S. 

9 Wheat.  1,  6 L.  ed.  23.  and  the  subsequent 
decisions  to  the  same  effect  are  very  numer- 
ous. It  must  also  be  conceded  that  tele- 
graphic communication,  like  the  transporta- 
tion of  passengers  and  merchandise,  is  com- 
merce, and  that  such  communication,  when 
had  between  different  states,  is  interstate 
commerce.  In  Western  U.  Teleg.  Go.  v. 
Texas,  105  U.  S.  460,  26  L.  ed.  1067,  it  was- 
distinctly  decided  that  a telephone  company 
occupies  the  same  relation  to  commerce,  as 
a carrier  of  messages,  that  a railroad  com- 
pany does  as  a carrier  of  goods ; that  both 
companies  are  instruments  of  commerce  ; and 
that  their  business  is  commerce  itself.  See, 
also,  Western  U.  Teleg.  Co.  v.  Pendleton,  1 
Inters.  Com.  Rep.  306,  122  U.  S.  347,  30  L. 
ed.  1187 ; Leloup  v.  Mobile,  2 Inters.  Com. 
Rep.  134,  127  U.  S.  640,  32  L.  ed.  311.  Nor 
is  it  denied  that  those  subjects  of  commerce 
which  are  national  in  their  nature,  admitting 
of  only  one  uniform  system  or  plan  of  regu-  ' 
lation,  such  as  the  transportation  of  com- 
modities or  the  transmission  of  messages  be- 
tween different  states,  are  subject  to  the 
exclusive  control  of  Congress,  and  conse- 
quently that  any  regulation  thereof  by  state- 
legislation,  whether  Congress  has  legislated 
on  the  subject  or  not,  is  void.  Cooley  v. 
Philadelphia  Port  Wardens , 53  U.  S.  12  How. 
299,  13  L.  ed.  996;  Welton  v.  Missouri,  91 
U.  S.  275,  23  L.  ed.  347 ; Henderson  v.  Wick- 
ham, 92  U.  S.  259,  23  L.  ed.  543 ; Gloucester 
Ferry  Co.  v.  Pennsylvania,  1 Inters.  Com. 
Rep.  382,  114  U.  S.  196,  29  L.  ed.  158: 
Robbins  v.  Shelby  County  Taxing  Dist.  1 Inters. 
Com.  Rep.  45,  120  U.  S.  489,  30  L.  ed.  694  *r 
Leisy  v.  Hardin,  3 Inters.  Com.  Rep.  36,  135 
U.  S.  100,  34  L.  ed.  128 ; Lehigh  Valley  R. 
Co.  v.  Pennsylvania,  4 Inters.  Com.  Rep.  87, 
145  U.  S.  192,  36  L.  ed.  672 ; Western  , U. 
Teleg.  Co.  v.  Texas,  105  U.  S.  460,  26  L.  ed. 
1067 ; Leloup  v.  Mobile,  2 Inters.  Com.  Rep. 
134,  127  U.  S.  640,  32  L.  ed.  311. 

These  principles  were  acted  on  by  this 
court  in  Norfolk  & W.  R.  Co.  v.  Com. , 88  Ya. 

95,  and  we  do  not  understand  them  to  be  con- 
troverted in  the  present  case.  But  does  the- 
statute,  the  validity  of  which  is  here  drawn 
in  question,  amount  to  a regulation  of  com- 
merce? In  Western  U.  Teleg.  Co.  v.  Pendle- 
ton, 1 Inters.  Com.  Rep.  306,  122  U.  S.  347, 

30  L.  ed.  1187,  a statute  of  Indiana  was  held 
to  be  repugnant  to  the  commerce  clause  of 
the  Constitution,  so  far  as  it  attempted  to 
regulate  the  delivery  of  dispatches  sent  from 
that  state  into  other  states,  because,  as  the 
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court  said,  conflicting  legislation  would  in- 
evitably follow  with  reference  to  telegraphic 
communications  between  different  states,  if 
each  state  was  vested  with  power  to  control 
them  beyond  its  own  limits.  But  that  is  not 
the  question  arising  in  the  present  case,  nor 
does  the  reasoning  in  that  case  apply  to  this. 
This  is  an  action  for  the  failure  to  deliver 
in  this  state  a dispatch  sent  from  another 
state  and  deliverable  here,  under  a statute  of 
this  state.  There  is  no  question  as  to  the  ex- 
traterritorial operation  of  the  statute,  and  it 
will  be  time  enough  to  decide  that  question 
when  it  arises. 

It  has  been  argued  with  much  earnestness 
that  the  statute  amounts  to  a regulation  of 
interstate  commerce,  but  we  are  unable  to 
come  to  that  conclusion.  If  it  can  be  said 
to  affect  commerce  at  all,  it  does  so  only  re- 
motely or  incidentally.  It  prescribes  no  new 
rule,  and  imposes  no  additional  duty,  and, 
so  far  as  the  delivery  of  telegrams  is  con- 
cerned it  simply  prescribes  a penalty  for  a 
failure  to  deliver  where  the  regulations  of 
the  company  itself  require  such  delivery. 
That  it  would  be  competent,  moreover,  for 
the  state  to  afford  redress  through  her  courts, 
according  to  the  common  law,  for  the  negli- 
gent failure  of  a telegraph  company  to  de- 
liver a dispatch  sent  from  another  state,  is 
unquestionable  ; and,  if  this  may  be  done, 
it  is  equally  competent  for  the  state  to  seek 
by  legislation,  in  advance,  to  prevent  such 
violation  of  duty.  We  think  the  case  is 
within  the  principle  decided  in  Sherlock  v. 
Ailing , 93  U.  S.  99,  23  L.  ed.  819,  namely, 
that  “the  legislation  of  a state,  not  directed 
against  commerce,  or  any  of  its  regulations, 
but  relating  to  the  rights,  duties,  and  lia- 
bilities of  citizens,  and  only  indirectly  and 
remotely  affecting  the  operations  of  com- 
merce, is  of  obligatory  force  upon  citizens 
within  its  territorial  jurisdiction,  whether 
on  land  or  water,  or  engaged  in  commerce, 
foreign  or  interstate,  or  in  any  other  pursuit.  ” 
This  principle  was  applied  and  amplified  in 
Smith  v.  Alabama , 1 Inters.  Com.  Rep.  804, 
124  U.  S.  465,  31  L.  ed.  508 ; and  again  in 
Nashville , G.  & St.  L.  11.  Go.  v.  Alabama,  2 
Inters.  Com.  Rep.  238,  128  U.  S.  96,  32  L. 
ed.  352.  In  the  Smith  Case,  the  question 
was  whether  a statute  of  Alabama  making  it 
unlawful  for  any  locomotive  engineer  to 
drive  or  operate  any  train  of  cars  without 
having  been  first  examined  and  licensed  was 
in  contravention  of  the  commercial  power  of 
Congress,  so  far  as  it  applied  to  engineers 
employed  on  interstate  trains,  and  it  was  held 
that  it  was  not.  After  a full  consideration 
of  the  case,  the  conclusion  announced  was 
(1)  that  the  statute  was  not,  in  its  nature,  a 
regulation  of  commerce  ; (2)  that  it  was  prop- 
erly an  act  of  legislation  within  the  reserved 
power  o‘f  the  state  to  regulate  the  relative 
rights  and  duties  of  persons  within  the  state 
so  as  to  secure  safety,  of  person  and  property  ; 
and  (3)  that,  so  far  as  it  affected  interstate 
commerce,  it  did  so  only  indirectly,  and  not 
90  as  to  burden  or  impede  such  commerce. 
In  the  course  of  the  opinion,  it  was  said,  by 
wav  of  illustration,  that  a common  carrier, 
although  engaged  in  interstate  commerce,  is 
liable  according  to  the  local  laws  of  the  par- 
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ticular  state  in  which  he  may  be  guilty  of 
any  nonfeasance  or  misfeasance,  as,  for  ex- 
ample, for  his  failure  to  deliver  goods  at  the 
proper  time  and  place,  or  for  injuries  to  pas- 
sengers, caused  by  his  negligence,  and  that 
in  neither  case  would  it  be  a defense  that  the 
law  giving  the  right  of  redress  was  void  as 
being  an  unconstitutional  regulation  of  com- 
merce by  the  state.  These  views  were  re- 
peated in  the  case  in  2 Inters.  Com.  Rep. 
238,  128  U.  S.  96,  32  L.  ed.  352,  above  cited, 
where  a statute  of  Alabama  requiring  the  ex- 
amination of  certain  railway  employes  with 
respect  to  their  powers  of  vision  was  sus- 
tained, and  held  not  to  be  a regulation  of 
commerce.  The  provisions  of  the  statute  like 
those  of  the  statute  upheld  in  the  Smith  Case, 
were  held  to  be  but  parts  of  that  local  law 
which  governs  the  relation  between  carriers 
of  passengers  and  merchandise,  and  the  pub- 
lic who  employ  them,  which,  as  respects  in- 
terstate commerce,  are  not  displaced  until 
they  come  in  conflict  with  an  express  enact- 
ment of  Congress ; and,  after  quoting  from 
the  opinion  in  the  Smith  Case,  it  was  added 
that  what  the  state  may  punish  or  afford  re- 
dress for,  when  done,  it  may  seek,  by  proper 
precautions  in  advance,  to  prevent.  In  Sher- 
lock v.  Ailing , supra,  the  main  point  was 
whether  a state  statute  giving  a right  of  ac- 
tion to  the  personal  representative  of  the 
deceased,  whose  death  was  caused  by  the 
wrongful  act  or  omission  of  another,  could 
be  constitutionally  applied  to  the  case  of  a 
loss  of  life  by  a collision  between  steamboats 
navigating  the  Ohio  river,  engaged  in  inter- 
state commerce.  The  defendant’s  contention 
was  that  the  statute  enlarged  the  liabilities 
of  parties  for  such  torts,  and,  if  applied  to 
marine  torts,  would  constitute  a new  burden 
on  commerce.  But  this  view  was  rejected, 
and  the  statute  was  held  a valid  addition  to 
and  amendment  of  the  general  law  of  the 
state,  which  did  not,  within  the  meaning  of 
the  Constitution  place  a burden  on  commerce, 
or  amount  to  a regulation  thereof ; and,  re- 
ferring to  previous  decisions  relied  on  by  the 
defendant,  it  was  said  that  the  legislation 
adjudged  invalid  in  those  cases  “created,  in 
the  way  of  tax,  license,  or  condition,  a di- 
rect burden  on  commerce,  or  in  some  way 
directly  interfered  with  its  freedom.” 

Tested  by  these  principles,  we  are  of  opin- 
ion that  section  1292  of  the  Code  is  not  open 
to  the  objection  that  has  been  urged  against 
it.  It  is  not,  in  a legal  sense,  a burden 
upon,  or  a regulation  of,  commerce,  nor  does 
it  conflict  with  any  Act  of  Congress.  It  is 
simply,  as  was  the  legislation  involved  in 
the  cases  just  mentioned,  an  amendment  or 
enlargement  of  the  local  law,  which  is  sub- 
ject to  modification  by  the  legislature,  and 
which  regulates  to  the  relative  rights  and 
duties  of  telegraph  companies,  and  persons 
doing  business  with  them,  in  this  _state.  It 
is,  of  course,  competent  for  Congress,  in  the 
exercise  of  its  plenary  power  in  the  matter, 
to  prescribe  specific  regulations  touching 
foreign  or  interstate  commerce,  which  regu- 
lations would  supersede  all  conflicting  local 
laws  which,  even  indirectly,  affect  such 
commerce ; but,  until  some  "such  action  is 
taken  by  Congress,  we  are  obliged  to  hold 
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that  section  1292  is  a valid  enactment.  The 
following  extract  from  the  opinion  in  Smith 
v.  Alabama  is,  mutatis  mutandis , no  less  ap- 
plicable to  this  case  than  to  that.  There  it 
was  said:  “But  for  the  provisions  on  the 

subject  found  in  the  local  law  of  each  state, 
there  would  be  no  legal  obligation  on  the 
part  of  the  carrier,  whether  ex  contractu  or  ex 
delicto , to  those  who  employ  him  ; or,  if  the 
local  law  is  held  not  to  apply  where  the 
carrier  is  engaged  in  foreign  or  interstate 
commerce,  then,  in  the  absence  of  laws  passed 
by  Congress,  or  presumed  to  be  adopted  by 
it,  there  can  be  no  rule  of  decision  based 
upon  rights  and  duties  supposed  to  grow  out 
of  the  relation  of  such  carriers  to  the  public 


or  to  individuals.  In  other  words,  if  the 
law  of  the  particular  state  does  not  govern 
that  relation,  and  prescribe  the  rights  and 
duties  which  it  implies,  then  there  is,  and 
can  be,  no  law  that  does,  until  Congress  ex- 
pressly supplies  it,  or  is  held  by  implica- 
tion to  have  supplied  it,  in  cases  within  its 
jurisdiction  over  foreign  and  interstate  com- 
merce. The  failure  of  Congress  to  legislate 
can  be  construed  only  as  an  intention  not  to 
disturb  what  already  exists,  and  is  the  mode 
by  which  it  adopts,  for  cases  within  the  scope 
of  its  power,  the  rule  of  the  state  law,  which, 
until  displaced,  covers  the  subject.”  The 
result  of  these  views  is  that  the  judgment 
complained  of  must  be  affirmed. 


UNITED  STATES  CIRCUIT  COURT,  SOUTHERN  DISTRICT  OF  OHIO. 


Re  CHARLES  WORTHEN. 
(See  S.  C.  58  Fed.  Rep.  467.) 


A state  statute  positively  prohibiting  the  sale  of  I ages  of  the  article  brought  from  another  state, 
oleomargarine  does  not  apply  to  original  pack-  I 
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PETITION  for  a writ  of  habeas  corpus  to  procure  the  discharge  of  prisoner  from  the 
custody  of  the  sheriff  of  Hamilton  county,  to  which  he  had  been  committed  for  alleged 
violation  of  the  Oleomargarine  Act.  Petitioner  discharged. 

The  facts  sufficiently  appear  in  the  opinion. 


'Mr.  John  W.  Herron  for  petioner. 

Messrs.  Matthews  & Cleveland  for  respondent. 


Sage,  D.  J. , delivered  the  following  opin- 
ion : 

The  respondent  was  convicted  under  an  act 
of  the  legislature  entitled  “An  act  to  pre- 
vent deception  in  the  sale  of  dairy  products, 
and  to  preserve  the  public  health,”  passed 
March  7,  1890. 

That  act  prohibits  the  manufacture  or  sale 
of  oleomargarine  unless  it  be  manufactured 
and  sold  in  separate  and  distinct  form,  and 
in  such  manner  as  will  at  once  advise  the 
consumer  of  its  real  character, — free  from 
any  coloring  matter,  or  other  ingredients 
which  would  cause  it  to  look  like  butter, 
etc. 

It  appears  from  the  testimony  that  the  re- 
spondent, as  the  agent  of  Friedman  & Swift, 
oleomargarine  manufacturers  at  Chicago,  is 
engaged,  at  the  corner  of  Front  and  Main 
streets,  in  the  city  of  Cincinnati,  in  dispos- 
ing of  original  packages  of  oleomargarine, 
shipped  from  Chicago  by  his  principals,  and 
disposed  of  by  him  in  the  original  packages. 
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The  oleomargarine  so  shipped  is  composed 
of  neutral  lard,  50  per  centum ; oleo  oil,  35 
per  centum  ; natural  butter,  10  per  centum  ; 
and  cream  and  milk,  5 per  centum  ; to  which 
is  added  a sufficient  quantit}r  of  salt  and 
coloring  matter  (an  article  called  “annotto”), 
which,  according  to  the  testimony,  is  pre- 
cisely what  is  used  in  coloring  creamery 
butter. 

This  oleomargarine  is  a compound  having 
the  appearance,  and  almost  exactly  the  taste, 
of  butter ; so  nearly  so  that  they  cannot  be 
distinguished,  or  that  they  can  be  distin- 
guished only  upon  a careful  inspection  ; and 
it  is  an  article  not  deleterious  as  food. 

Now,  as  I look  at  the  decision  of  the  su- 
preme court  in  the  case  of  Bowman  v.  Chicago 
& JS.  IF.  R.  Co. , 1 Inters.  Com.  Rep.  823,  125 
U.  S.  465,  31  L.  ed.  700,  there  is  scarcely  a 
question  left  open  for  the  consideration  of 
this  court. 

The  Ohio  statute  does  not  merely  regulate 
or  throw  a guard  about  the  sale  of  the  pro- 
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duct  shipped  by  the  manufacturers  to  the  re- 
spondent, and  sold  by  him  ; but  it  positively 
prohibits  the  sale. 

Counsel  for  respondent  i;ely  upon  the  fol- 
lowing passage  from  the  decision  in  Leisy  v. 
Hardin , 3 Inters.  Com.  Rep.  46,  135  U.  S. 
122,  34  L.  ed.  137. 

“These  decisions  [with  reference  to  the 
police  power  of  the  states]  rest  upon  the  un- 
doubted right  of  the  states  of  the  Union  to 
control  their  purely  internal  affairs,  in  doing 
which  they  exercise  powers  not  surrendered 
to  the  national  government ; but  whenever 
the  law  of  the  state  amounts  essentially  to  a 
regulation  of  commerce  with  foreign  nations 
or  among  the  states,  as  it  does  when  it  in- 
hibits, directly  or  indirectly,  the  receipt  of 
an  imported  commodity,  or  its  disposition, 
before  it  has  ceased  to  become  an  article  of 
trade  between  one  state  and  another,  or  an- 
other country  and  this,  it  comes  in  conflict 
with  a power  which,  in  this  particular,  has 
been  exclusively  vested  in  the  general  gov- 
ernment, and  is  therefore,  void.  ” 

Near  the  close  of  the  opinion  in  this  case 
(135  U.  S.  124,  34  L.  ed.  138)  the  Chief 
Justice  says: 

“Up  to  that  point  of  time  [when  the  prop- 
erty would  become  mingled  with  the  com- 
mon property  within  the  state]  wTe  hold  that, 
in  the  absence  of  Congressional  permission  to 
do  so,  the  state  had  no  power  to  interfere  by 
seizure,  or  any  other  action,  in  prohibition 
of  importation  and  sale  by  the  foreign  or 
nonresident  importer.  Whatever  our  indi- 
vidual views  may  be  as  to  the  deleterious  or 
dangerous  qualities  of  particular  articles, 
we  cannot  hold  that  any  articles  which  Con- 
gress recognizes  as  subjects  of  interstate  com- 
merce are  not  such,  or  that  whatever  are  thus 
recognized  can  be  controlled  by  state  laws 
amounting  to  regulations,  while  they  retain 
that  character ; although,  at  the  same  time, 
if  directly  dangerous  in  themselves,  the  state 
may  take  appropriate  measures  to  guard 
against  injury  before  it  obtains  complete  ju- 
risdiction over  them.” 

That  is,  by  way  of  illustration,  if  there 
should  be  an  importation  of  dynamite,  it 
could  not,  in  defiance  of  the  local  law,  be 
stored  within  the  limits  of  the  city  of  a state. 
The  opinion  continues : 

“To  concede  to  a state  the  power  to  ex- 
clude, directly  or  indirectly,  articles  so  sit- 
uated, without  Congressional  permission,  is 
to  concede  to  the  majority  of  the  people 
of  the  state,  represented  in  the  state  legisla- 
ture, the  power  to  regulate  commercial  inter- 
course between  the  states,  by  determining 
what  shall  be  its  subjects,  when  that  power 
was  distinctly  granted  to  be  exercised  by  the 
people  of  the  United  States,  represented  in 
Congress ; and  its  possession  by  the  latter 
was  considered  essential  to  the  more  perfect 
Union  which  the  Constitution  was  adopted 
to  create.”  Now,  by  the  Act  of  Congress 
of  August,  1886,  oleomargarine  was  undoubt- 
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edly  recognized  as  an  article  of  commerce, 
and  put  under  the  control  of  a national  law, 
regulating  its  sale;  following  it  not  only 
through  the  course  of  manufacture,  and  reg- 
ulating that,  but  following  it  also  into  the 
hands  of  the  wholesale  dealers ; requiring 
that  it  should  be  so  branded  and  marked  as 
to  make  it  impossible  to  practice  upon  any 
one  able  to  read  any  fraud  with  reference  to 
its  character  ; and  following  it  further  into 
the  hands  of  the  detail  dealer,  requiring  him 
to  take  out  a license  under  the  authority  of 
the  United  States,  and  to  brand  the  packages 
and  mark  them  so  as  to  prevent  the  deception 
of  purchasers  as  to  the  real  character  of  the 
article. 

It  is  clear  to  my  mind  that  it  is  the  duty 
of  this  court  to  assume  that  this  Act  will  be 
enforced,  and  that  the  provisions  which  the 
legislative  department  have  made  to  prevent 
fraud  will  be  effective.  The  oleomargarine 
brought  into  the  state  in  the  original  pack- 
ages is  within  tlie  protection  of  the  Constitu- 
tion of  the  United  States,  and  it  can  be  sold 
in  the  original  packages,  entirely  independ- 
ently of  the  provisions  of  the  state  statute, 
and  subject  only  to  the  provisions  of  the 
national  statute. 

But  the  instant  an  original  package  is 
opened,  and  its  contents  exposed  for  sale  at 
retail,  they  thereby,  to  adopt  the  language 
of  the  supreme  court,  “become  mingled  with 
the  property  of  the  state,  and  subject  in  every 
respect  to  its  law.” 

It  would  be  practically  a nullification  of 
the  provisions  of  the  Constitution  of  the 
United  States  to  hold  that  the  state,  while 
it  may  not  interfere  with  the  importation 
within  its  limits  of  any  article  of  commerce 
which  it  deems  hurtful  to  its  people,  may, 
immediately  upon  its  importation,  throw  its 
prohibition  about  it,  and  prevent  its  sale ; 
and  so,  by  defeating  the  object  of  the  im- 
portation,” effectually  prevent  the  importa- 
tion itself. 

I do  not  say  that  the  state  statute  is  uncon- 
stitutional ; on  the  contrary,  I think  that  it 
is  constitutional  when  applied  to  sales  with- 
in the  state  of  all  oleomargarine  there  man- 
ufactured, and  of  the  sale  of  broken  packages 
of  oleomargarine  imported  from  other  states 
or  from  foreign  nations.  I do  not  think  that 
the  federal  constitution  interferes  in  the  least 
with  the  power  of  the  state  of  Ohio  to  regu- 
late or  prohibit  the  manufacture  or  sale  of 
oleomargarine  in  this  state,  or  imported  into 
this  state,  after  once  the  original  package  has 
been  broken  ; but  the  state  law  does  not  apply 
to,  and  cannot  be  enforced  against,  sales  in 
the  original  packages  of  oleomargarine  im- 
ported into  the  state. 

My  conclusion,  therefore,  is  that  the  re- 
spondent has  not  been  within  the  reach  of  the 
Ohio  statute,  and  that  it  does  not  apply  to 
the  case  made  against  him,  and  that  he  must 
be  discharged. 
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HOLLIS  J.  PARKS,  Appt., 
v. 

JACOB  DOLD  PACKING  CO. 
(See  S.  C.  8 Misc.  570.) 


Feb.  2,  189J>. 


1.  A contract  of  employment  for  the  main  pur- 
pose of  getting-  cut  freight  rates  and  rebates  from 
railroad  companies,  within  the  Interstate  Com- 
merce Act  is  void,  and  no  recovery  can  be  had 
for  its  breach  under  the  provisions  prohibiting 
special  rates  and  rebates  and  making  it  a misde- 
meanor for  the  shipper  or  his  agent  to  solicit  or 
induce  the  violation  of  its  provisions. 

2.  The  court  will  take  judicial  notice  of  the  geo- 
graphical location  of  Kansas  City  and  Wichita, 
and  that  transportation  by  railroad  from  these 
places  is  over  lines  outside  the  state  of  New  York. 


3.  In  determining  whether  a contract  of  employ- 
ment to  procure  rebates  from  railroads  included 
railroads  within  the  operation  of  the  Interstate 
Commerce  Act,  the  conduct  of  the  parties  in  ob- 
taining rebates  from  roads  outside  the  state  may 
be  resorted  to. 

4.  The  rule  that  the  question  of  the  illegality  of  a 
contract  for  breach  of  which  an  action  is  brought 
is  not  i-aised  when  not  alleged  in  the  answer  does 
not  appty  when  from  plaintiff’s  own  testimony 
the  contract  appeax-s  to  be  illegal. 


A PPEAL  from  a judgment  upon  a decision  directing  a nonsuit  and  dismissing  the  com- 
il.  plaint,  and  from  an  order  denying  a motion  for  a new  trial,  made  .on  the  minutes  of 
the  court.  Affirmed. 


Mr.  M.  Filmore  Brown  for  appellant. 
Mr.  Sherman  S.  Rogers  for  respondent. 


Hatch,  J.,  delivered  the  opinion  of  the 
Court : 

This  action  is  brought  to  recover  damages 
for  a breach  of  contract  of  hiring.  The  plain- 
tiff was  the  only  witness  sworn,  and  his  testi-* 
mony  tended  to  establish  that  he  entered  into 
a verbal  contract  with  the  defendant  whereby 
he  agreed  to  render  service  for  the  defendant 
for  the  period  of  one  year ; that  he  entered 
upon  said  employment  January  18,  1892,  and 
continued  to  work  thereunder  until  the  15tli 
of  March,  1898,  when,  without  fault  on  his 
part,  he  was  discharged  by  defendant.  The 
only  question  presented  upon  this  appeal  re- 
lates to  the  validity  of  the  contract  of  em- 
ployment, the  court  below  having  held  it 
void.  The  defendant  carries  on  an  extensive 
business  in  packing  and  shipping  meats,  and 
the  services  required  of  plaintiff  related  to 
the  transportation  department.  Using  plain- 
tiff’s language,  the  material  part  of  the  con- 
tract is  found  to  be  this  : 

“He  [Dold]  said  that  the  position  that  we 
would  create  would  be  the  transportation  de- 
partment, something  he  had  never  had  before. 
He  explained  to  me  what  he  wanted  me  to 
do.  He  wanted  me  to  handle  all  railroad 
matters,  and  work  rebates  with  the  railroad 
companies,  and  save  him  freight  money.  He 
said  that  he  had  been  robbed  by  the  rail- 
road companies  for  about  thirty  years.  . . . 

I was  to  get  three  thousand  dollars  for 
one  year.  ...  I had  entire  charge  of 
the  transportation  department, — a position 
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known  as  the  ‘general  manager  of  the  trans- 
portation department.’  My  work  was  to  di- 
rect the  routing  of  shipments,  and  working 
the  different  railroads  to  get  the  lowest  pos- 
sible rates,  either  openly  or  otherwise,  and 
to  save  all  the  money  in  freights  I possibly 
could,  both  in  car  lots  and  less  than  car  lots.” 
On  cross-examination  plaintiff  stated  : 
“My  first  talk  with  Mr.  Dold  ...  I 
told  him  in  a casual  way  about  my  capacity 
to  get  freight  rates  below  the  tariff.  I went 
to  Mr.  Dold’s  to  handle  the  transportation  de- 
partment. That  was  to  be  my  main  business. 
The  main  feature  of  that  business  was  getting 
freight  rates  properly  adjusted,  cutting  them 
down  low,  get  a lot  of  railroad  companies, 
and  get  the  best  of  them.  ...  I was  hired 
to  take  entire  charge  of  the  transportation  de- 
partment, whether  it  was  below  the  tariff 
rate,  to  see  that  the  cars  came  in  promptly 
and  that  they  went  out  promptly.  Every  rail- 
road lias  a right  to  carry  at  schedule  rates.  I 
was  to  use  my  supposed  ability  to  get  special 
rates  from  the  railroad  companies.  I knew 
what  the  law  was  on  the  subject.  It  has  never 
been  proved  that  it  was  a felony  under  the 
law  to  be  getting  cut  rates.  I knew  to  a cer- 
tain extent  that  the  statute  made  it  a felony.” 
There  is  nothing  left  uncertain  in  the  con- 
struction of  this  language  or  the  contract  or 
plaintiff’s  understanding  of  it,  for  he  says  its 
main  feature  was  to  cut  freight  rates,  and  get 
the  best  of  railroad  companies ; and  in  its 
execution  his  testimony  shows  that  he  made 
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arrangements  with  various  railroad  com- 
panies for  the  shipment  of  freight ; that  the 
defendant  paid  full  tariff  rates  to  the  roads, 
and  the  latter  paid  to  plaintiff  a rebate,  which 
he  turned  over  to  defendant,  which  amounted 
during  the  year  of  his  employment  to  the  sum 
of  $5285.06.  Plaintiff  seems  to  have  faith- 
fully fulfilled  his  undertaking,  stated  at  the 
beginning  of  his  service, — that  he  would 
more  than  save  his  salary  to  his  employer. 
It  seems  unfortunate  for  him  that  a somewhat 
stringent  statute  hampers  the  complete  exer- 
cise of  his  abilities,  and  cuts  off  the  pe- 
cuniary emol uments  derived  therefrom.  The 
Interstate  Commerce  Act,  so  called,  pro- 
vides, among  other  things,  that  every  com- 
mon carrier  subject  to  the  provisions  of  the 
Act  shall  make,  publish,  and  print  a schedule 
■of  tariff  charges  for  the  transportation  of 
freight  and  passengers,  between  the  several 
states,  which  shall  apply  to  all  persons  and 
corporations  under  similar  conditions  and 
circumstances.  Section  2 of  said  Act  pro- 
vides : 

“ That  if  any  common  carrier  subject  to  the 
provisions  of  this  Act  shall,  directly  or  in- 
directly, by  any  special  rate,  rebate,  draw- 
back, or  other  device  charge,  demand,  collect 
or  receive  from  any  person  or  persons  a greater 
or  less  compensation  for  any  service  rendered, 
or  to  be  rendered,  in  the  transportation  of 
passengers  or  property  subject  to  the  pro- 
wisions  of  this  Act,  than  it  charges,  demands, 
•collects  or  receives  from  any  other  person  or 
persons  for  doing  for  him  or  them  a like  and 
contemporaneous  service  in  the  transportation 
of  a like  kind  of  traffic  under  substantially 
similar  circumstances  and  conditions,  such 
common  carrier  shall  be  deemed  guilty  of 
unjust  discrimination,  which  is  hereby  pro- 
hibited and  declared  to  be  unlawful.”  1 U. 
S.  Rev.  5Stat.  Supp.  529. 

It  is  argued  that  these  provisions  relate 
only  to  the  common  carrier,  and  not  to  the 
shipper ; that  at  common  law  it  was  not 
against  public  policy  to  contract  for  shipment 
with  rebate  on  freights,  so  it  is  now  no  of- 
fense for  the  shipper  or  his  agent  to  induce 
the  carrier  to  violate  the  law,  in  consequence 
of  which  the  present  contract  is  lawful  in 
character  and  provides  for  meritorious  serv- 
ice. The  case  relied  upon  to  support  this 
construction  ( Root  v.  Long  Island  R.  Co. , 2 
Inters.  Com.  Rep.  576,  4 L.  R.  A.  331,  114 
N.  Y.  300)  discredits  it,  for  in  that  case  the 
Tebates  provided  for  had  consideration  in  the 
use  of  a coal  pocket  and  docks,  constructed 
by  plaintiff’s  assignor,  and  it  was  held,  tak- 
ing all  the  circumstances  into  consideration, 
a question  of  fact  whether  such  rebates  con- 
stituted an  unjust  discrimination  against 
other  individuals  to  the  injury  of  their  busi- 
ness. But  the  court  says  : 

“Had  this  this  provision  [for  rebates]  stood 
alone,  unqualified  by  other  provisions,  with- 
out the  circumstances  under  which  it  was 
executed,  explaining  the  necessity  therefor, 
we  should  be  inclined  to  the  opinion  that  it 
did  provide  for  an  unjust  discrimination.” 

Whether  the  contract  could  be  upheld  at 
-common  law  or  not  is  of  little  consequence, 
for  by  section  10  of  the  Interstate  Commerce 
4 Inter  S. 


Act  it  is  made  a misdemeanor  for  the  shipper 
or  his  agent  to  solicit  or  induce  the  carrier 
by  any  means  to  violate  the  provisions  of  the 
act  by  cutting  the  established  tariff  rate.  1 
U.  S.  Rev.  Stat.  Supp.  686,  687.  Conse- 
quently, by  Rs  express  terms,  the  Act  is  made 
to  apply  to  to  the  plaintiff  as  though  he  were 
named  in  the  prohibitive  sections.  Treating 
the  Act  as  malum  'prohibitum  solely,  defend- 
ant is  not  aided,  for,  as  to  the  forbidden  acts, 
the  parties  are  in  pari  delicto,  and  each  are 
subject  to  the  penalties  of  the  statute.  Un- 
der such  circumstances  there  can  exist  no  en- 
forceable contract.  Tracy  v.  Talmage,  14  N. 
Y.  183-190,  67  Am.  Dec.  132  ; Knowlton  v. 
Congress  & E.  Spring  Co.  57  N.  Y.  518.  This 
contract  is  an  entire  one  ; ho  part  is  severable 
from  the  other.  Its  main  object  was  to  secure 
an  unlawful  preference  in  procuring  freight 
reductions  from  established  charges.  This 
element  was  the  one  of  value  contemplated 
by  the  parties  to  it ; and,  as  the  service  con- 
templated was  illegal,  and  known  by  both 
parties  to  be  so,  the  contract  is  equally  so, 
and  the  law  will  not  enforce  it,  or  permit  a 
recovery  of  damages  based  upon  its  violation. 
Jackson  v.  Walker,  5 Hill.  27;  Foley  v.  Speir, 
100  N.  Y.  552-558 ; Parsons,  Cont.  (8th  ed. 
456). 

It  is  further  said  that  there  is  nothing  in 
the  contract  showing  that  it  was  the  intention 
of  the  parties  to  secure  rebates  from  regular 
schedule  tariff  rates  of  railroads  carrying 
freight  outside  the  state  of  New  York.  The 
rule  is  recognized  that  it  is  the  duty  of  the 
court  to  give  to  the  contract  an  innocent  in- 
terpretation, when  possible.  Here  the  evi- 
dence excludes  the  interpretation  contended 
for.  The  contract  wras  to  work  railroads  by 
securing  a less  rate  than  the  schedule  charge. 
In  its  performance  the  plaintiff  states  that 
on  March  5,  1892,  he  “arranged  with  the 
Clover  Leaf  road  (the  true  name  of  the  road 
is  the  Toledo,  St.  Louis  & Kansas  City  road) . 
They  were  to  pay  me  four  dollars  for  each 
single  deck  of  hogs  and  six  dollars  for  each 
double  deck  of  hogs  from  Kansas  City  to 
Buffalo.  On  March  15,  1892,  I arranged  with 
the  same  road  to  pay  me  seven  and  one  half 
cents  per  hundred  pounds  on  dressed  hogs  in 
car  lots  from  Wichita  and  Kansas  City  to 
Buffalo.  That  would  vary  from  $15  to  $20 
a car.”  Kansas  City  and  Wichita  are  large 
and  universally  known  commercial  centers 
in  this  country.  The  court  will  take  judicial 
notice  of  their  geographical  location,  and 
that  transportation  by  railroad  from  these 
places  is  over  lines  outside  the  state  of  New 
York.  Hunter  v.  Hew  York,  O.  & W.  R. 
Co.  6 L.  R.  A.  246,  116  N.  Y.  615 ; Lanfear 
v.  Mestier,  18  La.  Ann.  479,  89  Am.  Dec. 
658,  note  678,  679 ; Pearce  v.  Langfit,  101 
Pa.  507,  47  Ain.  Rep.  737.  The  Peterhoff, 
Blatchf.  Prize  Cas.  521,  522.  What  was  done 
by  the  parties  under  the  contract  may  be  re- 
sorted to  for  the  purpose  of  aiding  the  in- 
terpretation ; and  the  evidence  in  this  case 
shows  clearly  that  the  railroads  from  which 
rebates  were  to  be  obtained  were  understood 
to  embrace  roads  outside  the  state,  and,  as 
we  have  already  seen,  the  contemplated  re- 
duction was  to  be  less  than  the  regular  tariff 
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schedule.  It  is  therefore  brought  within  the 
prohibitive  terms  of  the  Interstate  Commerce 
Act. 

It  is  also  contended  that  the  answer  does 
not  allege  that  the  contract  is  illegal,  and 
therefore  the  question  is  not  raised.  But  this 
rule  does  not  apply  when,  from  plaintiff’s 
own  testimony,  the  contract  appears  to  be 
illegal.  Ronegger  v.  Wett stein,  94  N.  Y. 
260.  It  is  quite  apparent  that  the  parties — 


plaintiff,  at  least — knew  the  service  to  be 
rendered  was  in  violation  of  the  Interstate 
Commerce  Act ; that  trouble  would  ensue  if 
the  details  were  known  to  Federal  autlioritiesr 
— an  apprehension  which  the  evidence  dis- 
closes was  well  founded.  Under  such  cir- 
cumstances, a clear  case  is  presented  for  deny- 
ing the  relief  asked  for. 

The  judgment  and  order  appealed  from  are 
therefore  affirmed,  with  costs. 


PENNSYLVANIA  SUPREME  COURT. 


COMMONWEALTH  of  Pennsylvania,  for  Use  of  Philadelphia  County  et  al.,  Appt.r 

v. 

George  SCHOLLENBERGER. 

(156  Pa.  201.) 


1.  That  one  having  goods  for  sale  is  a nonresident  | 
manufacturer  and  sells  his  goods  within  the  state 
through  an  agent  does  not,  under  the  Federal 
Constitution,  relieve  him  from  the  operation  of 
the  local  police  laws,  if  he  keeps  in  the  state  a 
store  containing  a stock  of  goods  for  the  inspec- 
tion of  customers  from  which  he  makes  sales  to 
actual  customers. 

2.  An  original  package,  trade  in  which  is  pro- 
tected by  the  Federal  Constitution,  is  such 
form  and  size  of  package  as  is  used  by  producers^ 
or  shippers  for  the  purpose  of  securing  both  con- 
venience in  handling  and  security  in  transporta- 
tion of  merchandise  between  dealers  in  the  ordi- 
nary course  of  actual  commerce. 


| 3.  Showing  that  a package  of  material  to  be  used  a& 
food  was  made,  stamped,  and  branded  in  another 
state  is  not  sufficient  to  show  that  it  is  an  original 
package,  trade  in  which  is  protected  by  the  Fed- 
eral Constitution,  without  showing  further  that 
it  was  in  the  form  usually  adopted  in  the  trade 
for  purposes  of  transportation. 

4.  The  sale  of  a package  of  goods,  entire  and  un- 
broken as  imported  from  another  state,  will  be 
protected  as  interstate  commerce  only  when  the 
form  and  size  of  the  package  is  that  usually 
adopted  in  the  trade  for  purpose  of  transporta- 
tion, and  not  when  adopted  with  a view  to  unlaw- 
ful intrastate  retail  trade. 


t 

Decided  July  19, 1893. 


APPEAL  by  complainant  from  a judgment  I 
of  the  Court  of  Common  Pleas  No.  8 for 
Philadelphia  County  reversing  a judgment  of 
a magistrate’s  court  in  favor  of  plaintiff  in  an 
action  brought  to  recover  the  statutory  penalty 
for  an  alleged  violation  of  the  oleomargarine 
Act.  Reversed. 

The  case  was  submitted  upon  an  agreed  state- 
ment of  facts,  which  was  as  follows: 

That  the  defendant  is  a resident  and  citizen 
of  the  state  of  Pennsylvania. 


Note. — The  above  decision  is  a very  notable  one, 
making  a new  distinction  or  test  as  to  original 
packages  of  commerce  which  is  of  very  great  im- 
portance. That  the  test  adopted  based  on  com- 
mercial usage  is  much  less  certain  in  its  application 
than  the  test  of  the  mere  existence  of  an  unbroken 
package  as  imported,  does  not  imply  that  it  is  or  is 
not  the  true  one  although  certainty  is  much  to  be 
desired.  But  another  consideration  which  may  per- 
haps be  regarded  as  more  controlling  is  the  question 
whether  or  not  the  shipper  and  importer  of  goods 
from  one  state  into  another  to  be  sold  in  original 
packages  in  defiance  of  state  law  can  be  restricted 
by  any  custom  of  the  trade  as  to  the  form  and  size 
of  packages  which  shall  be  protected.  Since  the 
sale  in  any  form  or  size  of  package  is  condemned 
by  the  state  law  and  the  parties  to  the  business 
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I That  the  defendant  is  engaged  in  business  at 
219  Callowhill  street,  in  the  city  of  Philadel- 
phia, Pa.,  as  the  agent  of  the  Oakdale  Manu- 
facturing Company,  whose  principal  office  and 
place  of  business  is  in  the  city  of  Providence 
and  state  of  Rhode  Island;  and  was  acting  as- 
such  agent  from  the  first  day  of  June,  1891, 
and  on  the  80th  day  of  November,  1891. 

That  the  said  defendant,  on  the  21st  day  of 
July,  1891,  paid  to  the  collector  of  internal 
revenue  of  the  first  district  of  Pennsylvania  the 


must  intend  to  do  what  the  state  law  forbids,  it- 
may  be  questioned  whether  they  have  not  the  right 
if  they  are  entitled  to  sell  their  goods  in  defiance  of 
state  law  at  all,  to  put  the  goods  up  in  the  form 
which  will  most  facilitate  their  sales;  or  to  put  it 
in  another  form  whether  a package  which  can  be 
readily  sold  directly  to  the  consumer  may  not  be 
an  article  of  interstate  commerce  when  transported 
from  another  state  and  sold  unbroken.  Whatever 
may  be  the  final  decision  on  this  point  by  the  Su- 
preme Court  of  the  United  States,  the  Pennsylvania 
court  has  enlarged  the  law  of  interstate  commerce 
in  a very  important  particular. 

As  to  what  constitutes  original  packages,  see  also 
State  v.  Chapman  (S.  Dak.)  10  L.  R.  A.  432,  and  Keith' 
v.  State  (Ala.)  10  L.  R.  A.  430. 
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sum  of  four  hundred  and  eighty  dollars,  as 
and  for  a special  tax  upon  the  business  as  agent 
for  the  Oakdale  Manufacturing  Company  in 
oleomargarine,  and  obtained  from  said  collec- 
tor a writing  in  the  words  following:  ‘ ‘Inter- 

nal revenue  store  license  to  defendant  as 
agent.” 

That  on  November  30,  1891,  iu  the  city  of 
Philadelphia,  at  his  said  place  of  business  as 
aforesaid,  said  defendant,  acting  as  agent  for 
the  said  Oakdale  Manufacturing  Company, 
sold  and  delivered  to  one  John  H.  Berry,  car- 
rying on  the  business  of  a coffee  house,  at  606 
Lombard  street,  in  the  city  of  Philadelphia, 
Pa.,  a package  containing  eighty  pounds  of 
oleomargarine  for  the  sum  of  $12.40,  which 
said  sum  of  $12.40  was  paid  to  the  defendant 
as  agent  of  the  Oakdale  Manufacturing  Com- 
pany on  the  said  30th  day  of  November,  1891; 
which  said  package  of  oleomargarine  was  man- 
ufactured in  the  state  of  Rhode  Island  and 
shipped  to  their  agent,  the  defendant,  the  said 
George  Schollenberger,  who  sold  and  delivered 
the  said  package,  unbroken,  to  the  said  John 
H.  Berry,  and  which  package  was  marked, 
branded,  and’ stamped  in  the  manner  prescribed 
by  the  commissioner  of  internal  revenue  with 
the  approval  of  the  secretary  of  the  treasury. 

If,  upon  this  statement  of  facts,  the  court  is 
of  the  opinion  that  the  defendant  is  liable  for 
the  penalty  imposed  by  the  act  of  assembly, 
entitled,  “An  Act  for  the  Protection  of  the 
Public  Health  and  to  Prevent  the  Adulteration 
of  Hairy  Products  and  Fraud  in  the  Sale  there- 
of,” approved  May  21,  1885,  then  judgment  to 
be  entered  in  favor  of  the  commonwealth  and 
against  the  defendant  in  the  sum  of  $100  and 
costs  of  this  suit;  but  if  the  court  be  of  the 
opinion  that  for  any  reason  the  defendant  is 
not  so  liable,  then  judgment  be  entered  for  the 
defendant. 

It  is  hereby  agreed  by  counsel  for  plaintiff 
and  defendant  in  the  above  case,  that  for  the 
purpose  of  this  case,  the  word  “oleomargarine,” 
when  used  in  the  case  stated,  is  intended  to 
mean  “an  article  designed  to  take  the  place  of 
butter  or  cheese  produced  from  pure  and  un- 
adulterated milk,  or  cream  from  the  same; 
and  manufactured  out  of  any  oleaginous  sub- 
stance or  any  compound  of  the  same,  other 
than  that  produced  from  unadulterated  milk 
or  cream  from  the  same.” 

It  is  further  agreed  that  the  said  package 
was  sold  as  an  article  of  food  within  the  words 
of  the  Act  of  May  21,  1885. 

Messrs.  Luther  S.  Kauffman,  Charles 
F.  Warwick  and  Wayne  MacVeagh, 
for  appellant: 

The  Act  of  May  21,  1885,  Pub.  Laws,  22,  is 
constitutional. 

Powell  v.  Com.  114  Pa.  292,  60  Am.  Rep.  350, 
12?  U.  S.  678,  32  L.  ed.  253. 

The  Act  of  May  21,  1885,  is  excepted  from 
the  general  scope  of  the  decision  in  Leisy  v. 
Hardin,  135  U.  S.  100,  34  L.  ed.  128;  Com.  v. 
Zelt,  11  L.  R.  A.  602,  138  Pa.  628. 

. The  Act  of  May  21,  1885,  is  a proper  exer- 
cise of  the  police  power  of  the  state,  and  is  not 
an  interference  with  or  regulation  of  interstate 
commerce. 

Titusville  v.  Brennan,  14  L.  R.  A.  100,  3 
Inters.  Com.  Rep.  735, 143  Pa.  642;  Boston  Beer 
Co.  v.  Massachusetts,  97  U.  S.  25,  24  L.  ed.  989; 
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McAllister  v.  State,  72  Md.  390;  Piercer.  State, 
63  Md.  596;  Dent  v.  West  Virainia,  129  U.  S, 
114,  32  L.  ed.  623. 

Mr.  A.  B.  Roney,  for  appellee: 

The  state  of  Pennsylvania  cannot  prohibit 
the  sale  of  an  article  manufactured  in  and  im- 
ported from  another  state,  and  recognized  by 
congress  to  be  an  article  of  interstate  com- 
merce, while  the  same  is  still  in  the  hands  of 
the  importer  in  the  original  package. 

Leisy  v.  Hardin,  135  U.  S.  100,  34  L.  ed.  128; 
Gibbons  v.  Ogden,  22  U.  S.  9 Wheat.  204,  6 L. 
ed.  72. 

Interstate  commerce  is  such  commerce  as  the 
nation  at  large  shall  determine  to  be  interstate. 

Gibbons  v.  Ogden,  22  U.  S.  9 Wheat.  189,  6 
L.  ed.  68;  Welton  v.  Missouri , 91  U.  S.  275,  23 
L.  ed.  347;  Mobile  County  v.  Kimball,  102  U. 
S.  697,  26  L.  ed.  239;  Robbins  v.  Shelby  County 
Tax.  Dist.  120  U.  S.  489,  30  L.  ed.  694;  Com. 
v.  Gardner,  7 L.  R.  A.  666,  133  Pa.  284;  Bow- 
man v.  Chicago  & N.  W.  R.  Co.  125  U.  S.  493, 
31  L.  ed.  709;  Thurlow  v.  Massachusetts,  MS  U. 
S.  5 How.  504,  12  L.  ed.  256. 

It  is  in  the  power  of  congress  exclusively  to 
regulate  this  commerce. 

Brown  v.  Maryland,  25  U.  S.  12  Wheat.  441, 
6 L.  ed.  686;  New  York  v.  Miln,  36  U.  S.  11 
Pet.  157,  9 L.  ed.  669;  License  Cases,  46  U.  S. 

5 How.  599,  12  L.  ed.  299;  Passenger  Cases,  43 
U.  S.  7 How.  283,  12  L.  ed.  702;  Bowman  v. 
Chicago  & N.  W.  R.  Co.  125  U.  S.  478,  31  L. 
ed.  704;  Welton  v.  Missouri,  supra;  Mobile 
County  v.  Kimball,  102  U.  S.  691,  26  L.  ed.  238; 
Bartemeyer  v.  Iowa,  85  U.  S.  18  Wall.  129,  21 
L.  ed.  929;  Boston  Beer  Co.  v.  Massachusetts, 
97  U.  S.  25,  24  L.  ed.  989;  Mugler  v.  Kansas, 
123  U.  S.  623,  31  L.  ed.  205;  Powell  v.  Pennsyl- 
vania, 127  U.  S.  678,  32  L.  ed.  253. 

If  a law  merely  indirectly  and  remotely  af- 
fects commerce  the  action  of  the  state  is  valid 
if  exercised  under  a valid  state  power. 

Wilson  v.  Blackbird  Creek  Marsh  Co.  27  U, 
S.  2 Pet.  245,  7 L.  ed.  412;  Mobile  County  v. 
Kimball,  supra ; Withers  v.  Buckley,  61  U.  S. 
20  How.  84,  20  L.  ed.  816;  Gilman  v.  Phila- 
delphia, 70  U.  S.  3 Wall.  713,  18  L.  ed.  96; 
Pound  v.  Turck,  95  U.  S.  459,  24  L.  ed.  525; 
Cooley  v.  Philadelphia  Port  Wardens,  53  U.  S. 
12  How.  299,  13  L.  ed.  996;  Turner  v.  Mary- 
land, 107  U.  S.  38,  27  L.  ed.  370;  Morgan's  L. 

6 T.  R.  & SS.  Co.  v.  Louisiana  Board  of 
Health,  118  U.  S.  455,  30  L.  ed.  237;  Manches- 
ter v.  Massachusetts,  139  U.  S.  240,  35  L.  ed. 
159;  Dent  v.  West  ^Virginia,  129  U.  S.  114,  32 
L.  ed.  623. 

It  is  a regulation  of  commerce  and  void. 

(a)  If  the  state  law  acts  in  an  unreasonable 
manner  or  unnecessarily  interferes  with  com- 
merce. 

Foster  v.  New  Orleans  Port  Wardens,  94  IT. 
S.  246,  24  L.  ed.  122;  Wabash,  St.  L.  & P.  R. 
Co.  v.  Illinois,  118  IT.  S.  557,  30  L.  ed.  244; 
Western  U.  Teleg.  Co.  v.  Pendleton , 122  U.  S. 
347,  30  L.  ed.  1187;  Hannibal  & St.  J.  R.  Co. 
v.  Husen,  95  U.  S.  465,  24  L.  ed.  527;  Minne- 
sota v.  Barber,  136  U.  S.  313,  34  L.  ed.  455; 
Brimmer  v.  Rebman , 138  U.  S.  78,  34  L.  ed. 
862;  Voight  v.  Wright , 141  U.  S.  62,  35  L.  ed. 
638. 

(b)  Or  is  a taxation  of  that  commerce. 
Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U. 

S.  196,  29  L.  ed.  158;  Robbins  v.  Shelby  County 
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Tax.  Diet . 120  U.  S.  489,  30  L.  ed.  694;  Asher 
v.  Texas,  128  U.  S.  129,  32  L.  ed.  368;  Crutcher 
v.  Kentucky , 141  U.  S.  47,  35  L.  ed.  649;  Lyng 
y.  Michigan , 135  U.  S.  161,  34  L.  ed.  150;  Nor- 
folk & W.  It.  Co.  v.  Pennsylvania , 136  U.  S. 
114,  34  L.  ed.  394;  Cook  v.  Pennsylvania , 97 

U.  S.  566,  24  L.  ed.  1015;  Corson  v.  Maryland, 
120  U.  S.  502,  30  L.  ed.  699;  Stoutenburgh  v. 
Hennick,  129  U.  S.  141,  32  L.  ed.  637. 

(c)  Or  amounts  to  a discrimination. 

Welton  v.  Missouri,  91  U.  S.  275,  23  L.  ed. 

347;  Walling  v.  Michigan , 116  U.  S.  446,  29 
L.  ed.  691;  Ward  v.  Maryland,  79  U.  S.  12 
Wall.  418,  20  L.  ed.  449;  Spraigue  v.  Thomp- 
son, 118  IT.  S.  90,  30  L.  ed.  115;  Webber  v. 
Virginia , 103  U.  S.  344,  26  L.  ed.  565:  Sayre 
v.  Phillips,  16  L.  R.  A.  49,  148  Pa.  482;  Re 
Kimmel,  41  Fed.  Rep.  775;  Spellman  v.  New 
Orleans , 45  Fed.  Rep.  3. 

(d)  Or  is  a prohibition  of  o traffic  or  inter- 
course recognized  as  interstate  commerce. 

Crutcher  v.  Kentucky,  supra;  Gibbons  v.  Og- 
den, 22  U.  S.  9 Wheat.  1,  6 L.  ed.  23;  Cooper 
Mfg.  Co.  v.  Ferguson,  113  U.  S.  727,  28  L.  ed. 
1137;  Re  McAllister,  51  Fed.  Rep.  282;  State 
v.  Gooch,  44  Fed.  Rep.  276. 

This  exclusive  power  of  congress  begins 
when  the  journey  to  another  state  has  actually 
begun. 

Coe  v.  Errol,  116  U.  S.  517,  29  L.  ed.  715; 
The  Daniel  Ball  v.  United  States,  77  U.  S.  10 
Wall.  557,  19  L.  ed.  999. 

It  continues  during  the  journey. 

Hall  v.  DeCuir , 95  U.  S.  485,  24  L.  ed.  547; 
Louisville,  N.  0.  & T.  R.  Co.  v.  Mississippi,  133 

V.  S.  587,  33  L.  ed.  784;  Gibbons  v.  Ogden,  22 
TJ.  S.  9 Wheat.  194,  6 L.  ed.  69. 

While  the  articles  are  in  the  hands  of  the  rail- 
road or  common  carrier. 

Bowman  v.  Chicago  & N.  W.  R.  Co.  125  U. 
S.  465, 31  L.  ed.  700;  Crutcher  v.  Kentucky,  141 
IT.  S.  47,  35  L.  ed.  649. 

In  the  hands  of  the  consignee. 

Brown  v.  Maryland,  25  U.  S.  12  Wheat.  449, 
6 L.  ed.  689;  Bowman  v.  Chicago  & N.  W.  R. 
Co.  supra ; Low  v.  Austin,  80  U.  S.  13  Wall. 
29,  20  L.  ed.  517;  Leisy  v.  Hardin,  135  U.  S. 
100,  34  L.  ed.  128. 

Until  sale  by  the  importer. 

Broicn  v.  Maryland,  supra. 

On  breaking  of  the  original  package  by  the 
importer. 

Ibid.;  Welton  v.  Missouri,  91  U.  S.  275,  23 
L.  ed.  347. 

Unless  congress  has  provided  otherwise. 

Wilkerson  v.  Rahrer,  140  U.  S.  545,  35  L. 
ed.  572. 

The  decision  of  the  lower  court  is  supported 
by  Con.  v.  Paul,  48  Phila.  Leg.  Int.  4;  State 
v.  Gooch  and  Re  McAllister,  supra. 

Williams,  J. , delivered  the  opinion  of  the 
court : 

This  case  belongs  to  an  rapidly  growing 
class,  that  has  already  become  uncomfortably 
large  and  troublesome  in  this  state.  The 
profits  to  be  derived  from  an  unlawful  traffic 
are  much  larger  than  those  that  flow  from 
legitimate  trade,  provided  the  unlawful 
traffic  may  be  pursued  without  serious  inter- 
ference from  the  officers  of  the  law.  Law- 
abiding  citizens  will  not  embark  in  a busi- 
ness that  is  forbidden  by  the  laws  of  the  state 
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in  which  they  live.  Timid  men  are  afraid 
to  do  so.  This  kind  of  operation  is  left 
therefore  to  those  who  have  no  respect  for  law, 
no  interest  in  the  public  welfare,  and  no  fear 
of  public  opinion.  When  such  men  deliber- 
ately determine  to  put  money  in  tlieir  pockets 
by  engaging  in  a business  which  the  state 
has  declared  to  be  injurious  to  the  public 
morals,  the  public  health,  or  the  public 
peace,  and  has  therefore  forbidden  altogether, 
or  placed  under  strict  police  regulations,  they 
are  morally  certain  to  seek  immunity  for 
themselves  and  their  unlawful  business  by 
immediate  flight  to  the  sanctuary  of  the  na- 
tional constitution,  and  there  laying  hold  on 
the  horns  of  the  altar  of  interstate  commerce. 
The  road  to  this  refuge  of  lawbreakers  is  well 
beaten.  There  are  signboards  at  every  cross- 
ing on  the  route,  and  the  intermediate  sta- 
tions for  possible  rest  wear  conspicuous  signs 
of  invitation.  The  travelers  over  it  are  gen- 
erally foreigners  to  the  state  whose  laws  they 
trample  upon,  and  include  a motley  assort- 
ment of  traders.  Beginning  with  the  peri- 
patetic swindlers  whose  worthless  wares  are 
transported  in  tin  trunks,  which  they  carry 
in  their  hands,  and  who  hunt  their  vic- 
tims in  the  secluded  villages  and  along  the 
country  roads,  with  an  instinct  that  rarely 
fails,  and  running  up  or  down  the  scale  of 
lawbreakers  to  the  men  whose  commercial 
operations  extend  to  the  sale  of  oleomargarine 
by  the  pound,  and  of  intoxicating  drinks  by 
the  pint,  there  is  no  man  in  the  procession 
who  is  not  a conscious  and  deliberate  law- 
breaker, and  who  does  not  set  his  possible 
profits  from  a forbidden  business  above  his 
duty  to  society  or  the  state  that  protects  him. 
These  men  seek  to  pervert  a rule  of  law  that 
has  a wide  and  a beneficial  field  of  operation. 
They  claim  to  be  engaged  in  interstate  com- 
merce, and  to  be  entitled  to  the  protection  of 
the  general  government,  as  against  the  police 
laws  of  the  individual  states,  for  that  reason. 
In  support  of  their  claim  they  will  assert 
that  their  “goods,”  whether  consisting  of 
oleomargarine,  beer,  whiskey,  paste  dia- 
monds, pinchbeck  watches,  or  the  like,  were 
made  on  the  other  side  of  the  state  line,  and 
imported  by  or  for  them  ; or  it  may  be  they 
will  claim  to  be  the  agents  or  factors  of  the 
makers,  or  to  have  received,  and  to  be  engaged 
in  selling,  “original  packages”  consisting  of 
a pound  of  oleomargarine,  or  a pocket  flask 
of  whisky,  put  up  expressly  for  their  trade 
at  the  still  or  factory,  just  “over  the  line.” 
The  mischief  done  and  attempted  in  this 
manner,  under  the  guise  of  interstate  com- 
merce, is  so  great,  so  open,  and  so  difficult 
to  suppress  or  punish  that  in  many  states  be- 
sides this  it  has  become  a matter  of  general 
and  sincere  regret  that  the  interstate  com- 
merce clause  was  ever  held  applicable  to 
trade  in  any  article  recognized  throughout 
the  civilized  world  as  a proper  subject  for 
police  regulation  and  control.  We  are  em- 
barrassed by  the  difficulties  in  the  way  of  the 
enforcement  of  our  police  legislation  made  in 
good  faith,  for  the  protection  of  our  citizens. 
The  question  involved  in  this  case  is  there- 
fore one  of  great  practical  importance.  It  is 
nothing  less  than  whether  the  police  power 
of  the  states  survives  at  all,  or  has  been  ab- 
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sorbed  and  extinguished  by  .the  interstate 
commerce  clause  in  the  national  constitution. 
We  recognize  the  fact  that  this  is  a federal 
question.  It  has  been  the  subject  of  many 
decisions  by  the  Supreme  Court  of  the  United 
States,  and  was  at  one  time  thought  to  be 
well  settled  in  favor  of  the  existence  and 
proper  exercise  of  police  powers  by  the  sev- 
eral states.  We  entertain  that  opinion  still, 
but  the  contrary  view  has  been  pressed  upon 
us  with  so  much  earnestness  in  the  argument 
that  we  feel  constrained  to  examine  briefly 
some  of  the  positions  taken  by  the  appellant. 

It  is  said  the  recent  case  of  Leisy  v.  Hardin, 
135  U.  S.  100,  34  L.  ed.  128,  justifies  the 
contention  that  this  state  is  powerless  to  in- 
terfere with  the  defendant’s  traffic.  But 
Leisy  v.  Hardin , like  all  other  cases,  must  be 
read  in  the  light  of  its  own  facts.  Leisy  was 
a brewer,  who  made  beer  in  the  state  of  Illi- 
nois. Hardin  was  an  officer  of  the  state  of 
Iowa,  where  the  law  forbade  the  sale,  and  the 
keeping  for  sale,  of  any  form  of  intoxicating 
drink  except  for  sacramental,  medical,  or 
mechanical  purposes.  Leisy  shipped  from  his 
brewers  in  UlWiois  to  his  agent  in  Iowa  about 
300  casks  and  eleven  cases  of  beer,  sealed  in 
the  ordinary  manner.  These  were  sent  there 
for  sale,  and  were  in  the  hands  of  Leisy’s 
agent  or  employer  in  Iowa  for  that  purpose. 
While  the  entire  consignment  of  beer  was  yet 
in  the  possession  of  the  maker  or  his  agent, 
with  seals  unbroken,  it  was  seized  by  Hard- 
in, under  the  law  of  Iowa,  and  taken  out  of 
the  possession  of  Leisy’s  agent.  An  action  of 
replevin  was  then  brought  to  recover  the  casks 
and  cases  so  taken.  Two  questions  were  thus 
raised.  First.  Did  Leisy  own  the  packages 
taken  from  the  possession  of  his  agent?  Sec- 
ond. If  he  was  the  owner,  has  he  a right  to 
have  them  in  his  possession  in  the  state  of 
Iowa?  The  first  question  was  not  controvert- 
ed. He  was  the  maker  and  owner  of  the 
packages  seized.  The  second  question  was 
one  of  law,  and  was  disposed  of  upon  the  in- 
terstate commerce  clause.  The  goods  being 
in  original  packages,  with  seals  unbroken,  no 
sales  having  been  made  therefrom,  it  was 
held  that  they  were  not  liable  to  seizure  under 
the  police  laws  of  the  state  into  which  they 
had  been  brought.  This  is  the  single  ques- 
tion involved  in  that  case,  and  beyond  that 
it  is  not  binding  as  a precedent  upon  the 
court  that  rendered  the  judgment,  nor  upon 
us.  We  shall  not  question  the  wisdom  of 
that  decision,  nor  abate  one  jot  from  its  legal 
force,  though  we  sincerely  regret  some  of  its 
consequences.  Standing,  therefore,  squarely 
on  the  case  of  Leisy  v.  Hardin,  let  us  proceed 
to  an  examination  of  the  question  presented 
on  this  record. 

The  defendant,  Schollenberger,  is  a citizen 
and  resident  of  this  state.  For  at  least  two 
years  he  has  been  living  under  the  protection 
of  its  laws,  and  is  bound  by  all  the  obliga- 
tions that  such  residence  and  protection  im- 
pose. He  is  a merchant,  with  a store  in  the 
city  of  Philadelphia.  He  sells  his  goods  to 
customers  as  other  merchants  sell  their  goods, 
from  his  stock  in  store  open  to  their  exami- 
nation. The  commodity,  or  one  of  the  com- 
modities, in  which  he  deals  is  oleomargarine, 
for  the  sale  of  which  at  his  store  in  Phila- 
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delpliia  he  has  obtained  a license  under  the 
internal  revenue  laws  of  the  United  States 
during  the  last  two  years.  He  sells,  not  for 
shipment  in  original  packages  to  other  coun- 
tries or  other  states,  but  to  local  customers, 
and  in  the  case  now  before  us,  to  an  eating- 
house  keeper  near  by,  for  consumption  upon 
his  table  as  an  article  of  food.  Now,  our 
statute  explicitly  forbids  the  sale  and  keep- 
ing and  the  offering  of  oleomargarine  for  sale 
as  an  article  of  food.  The  identical  acts  for- 
bidden by  the  law  are  thus  seen  to  be  the  acts 
which  he  admits  he  is  engaged  in,  and  which 
he  claims  the  right  to  do,  notwithstanding 
his  residence  in,  and  the  statutes  of,  the  state. 
This  right  he  claims  to  derive  from  the  in- 
terstate commerce  clause  in  two  ways.  The 
first  of  these  rests  on  the  nonresidence  of  the 
manufacturer.  He  asserts  that  the  oleomar- 
garine is  made  in  another  state.  Because  the 
manufacturer  can  lawfully  made  and  sell 
under  the  laws  of  the  state  where  the  man- 
ufactory is  located,  he  contends  that  the 
manufacturer  can  sell  his  own  product  any- 
where, and  for  this  purpose  can  establish 
stores  for  its  sale  all  over  this  state,  if  he 
chooses  to  do  so.  As  the  manufacturer  may 
do  this  in  person,  it  is  contended  that  he  can 
do  it  by  an  agent,  so  that  he  could  have  as 
many  stores,  conducted  by  as  many  agents  as 
there  are  towns  in  the  commonwealth,  and 
conduct  the  trade  in  them  all,  regardless  of 
the  police  laws  of  the  state.  The  second  line 
along  which  he  claims  to  derive  immunity 
is  the  “original  package”  doctrine.  He  says 
he  sells  in  the  packages  made  up  at  the 
factory.  He  does  not  divide  a roll,  a pail,  or 
tub  of  his  “ goods,  ” but  requires  the  purchaser 
to  take  the  entire  roll,  pail,  or  tub  made, 
filled,  or  shaped  at  the  factory.  We  think 
neither  of  these  positions  should  avail  the  de- 
fendant. We  do  not  deny  that  a nonresident 
manufacturer  may  sell  his  goods,  and  ship 
them  to  a buyer  in  the  usual  trade  packages 
employed  in  good  faith  by  manufacturers, 
without  being  amenable  to  the  police  laws 
of  this  state  therefor.  He  may  bring  them 
here,  and  hold  them  in  bulk  without  danger. 
So  much  is  fairly  ruled  in  Leisy  v.  Hardin. 
He  may  sell  them  to  the  trade  or  for  ship- 
ment to  the  states  in  the  same  unbroken  trade 
packages,  notwithstanding  their  unlawful 
character.  This  clearly  results  from  the  rule 
in  Leisy  v.  Hardin.  We  might  have  held, 
had  the  question  been  one  for  us,  that  the  ob- 
ject of  the  interstate  law  commerce  clause  was 
quite  different  from  what  it  seems  thought  to 
be.  We  might  have  thought  it  intended  to 
prevent  the  establishment  of  state  custom- 
houses and  taxation  along  state  lines,  and  to 
make  for  the  general  purposes  of  legitimate 
trade  all  the  states  Open  to  the  manufacturers 
and  merchants  of  the  several  states.  But  for 
this  the  states  might  have  intercepted  all 
goods  reaching  their  borders,  and  weighed, 
valued,  and  taxed  them  before  permitting 
them  to  proceed  to  their  destination.  The  de- 
structive effect  upon  commerce  of  such  re- 
strictions was  clearly  foreseen  and  wisely 
guarded  against  by  our  fathers.  But  the  pro- 
tection of  the  lives,  the  health,  and  morals  of 
citizens  was  the  chief  of  the  duties  of  govern- 
ment left  to  the  states  when  the  Union  was 
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formed.  The  common  law  rights  and  rem- 
edies are  to  be  sought  in  the  courts  of  the 
states.  For  this  reason  we  would  have  held 
that  the  police  regulations  of  the  states  stood 
on  impregnable  ground,  and  that,  while  no 
state  had  The  right  to  tax  or  to  burden  inter- 
state commerce,  each  state  had  the  right  to 
exclude  from  its  territory  such  articles  of  food 
or  drink  as  were  injurious  in  their  character 
and  effect  upon  the  health  or  the  morals  of  the 
public.  But,  however  this  may  be,  it  will 
not  be  denied  that  state  commerce — that  is, 
business  conducted  within  the  lines  of  a 
state — was  left  to  state  control.  It  was  the  in- 
tention of  the  United  States  to  protect  the  cit- 
izens and  the  productions  of  one  state  against 
unjust  discrimination  by  the  other  states,  but 
it  was  and  is  the  duty  of  the  state  to  protect 
its  citizens  against  each  other. 

If,  then,  the  retail  of  oleomargarine  at  the 
defendant’s  store  is  to  be  regarded  as  in  any 
sense  his  business,  as  it  would  seem  to  be 
from  the  form  of  the  licenses  attached  to  the 
case  stated,  and  from  all  the  facts,  he  is 
clearly  liable  as  an  individual  to  the  penalty 
provided  by  the  law  which  he  has  broken. 
Can  the  facts  that  the  store  is  the  store  of  the 
manufacturer,  and  that  he  is  their  agent,  re- 
lieve him  from  liability?  The  sales  are  not 
made  from  the  factory,  nor  under  the  right 
which  the  fact  of  making  confers  on  the 
maker.  On  the  contrary,  the  sales  are  made 
under  a store  license  granted,  not  to  an  estab- 
lishment located  in  another  state,  but  to  a 
store  in  this  state.  When  a nonresident  of 
Pennsylvania  comes  into  the  state  to  embark 
in  business  here,  his  situation  is  like  that  of 
an}r  other  resident,  and  his  business  done  at 
his  store  is  state,  not  interstate.  It  does  not 
matter  where  he  obtains  his  goods.  Interstate 
commerce  does  not  necessarily  depend  on  the 
origin  of  goods  ; or,  rather,  all  men  who  buy 
and  sell  foreign  merchandise  are  not  nec- 
essarily engaged  in  interstate  commerce.  If 
it  was  otherwise,  all  merchants  would  be  su- 
perior to  state  laws,  for  all  deal  to  some  ex- 
tent in  goods  made  in  other  states  and  in  other 
countries.  It  is  not  simply  or  mainly  the 
origin  of  the  goods,  therefore,  that  is  to  be 
considered,  but  the  nature  of  the  business 
done.  One  who  keeps  a stock  of  goods  in 
store  for  the  inspection  of  customers,  and  sells 
from  this  stock  to  actual  consumers,  is  a local 
dealer.  His  business  is  intrastate,  not  inter- 
state. Our  act  of  1885,  under  which  this  case 
arises,  is  not  a trade  regulation.  It  is  a po- 
lice law.  This  court  has  so  held  repeatedly, 
and  our  view  of  it  was  expressly  affirmed  by 
the  Supreme  Court  of  the  United  States  in 
Powell  v.  Pennsylvania , 127  U.  S.  678,  32  L. 
ed.  253,  a case  which  turned  upon  that  single 
question.  It  does  not  undertake  to  deal  with 
an  importer  from  another  country  or  state, 
but  with  manufacturers,  and  dealers  within 
the  state.  It  prohibits  the  manufacture  of 
oleomargarine  within  the  limits  of  the  state. 
It  also  prohibits  the  sale,  the  offer  to  sell, 
and  the  having  in  possession  with  intent  to 
sell,  the  same  “ as  an  article  of  food.  ” It  lays 
its  prohibition  on  those  who  are  fairly  sub- 
ject to  its  jurisdiction,  and  on  no  others.  We 
have,  then,  a valid  police  law,  so  declared  by 
the  highest  tribunal  in  the  land,  which  pro- 
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hibits  the  sale  of  oleomargarine  as  an  article 
of  food  within  the  state.  We  have  the  pro- 
prietor of  a store  located  and  licensed  here 
making  sales  of  the  prohibited  article  to  cus- 
tomers for  the  prohibited  purpose.  It  does 
not  matter  that  the  merchant  makes  his  home 
in  another  state,  or  that  he  makes  his  sales 
by  a clerk  or  agent,  rather  than  in  person. 
He  is  a local  dealer,  selling  in  violation  of 
the  local  law,  and  liable  to  its  penalty.  If 
the  residence  of  the  dealer  could  affect  the 
character  of  his  trade,  then  our  police  laws, 
intended  to  protect  our  own  people,  would 
operate  as  a discrimination  against  our  citi- 
zens, and  in  favor  of  citizens  of  other  states, 
and  would  commit  to  those  having  no  in- 
terests in  common  with  us  a most  odious 
monopoly  in  every  form  or  kind  of  traffic 
which  our  state  should  attempt  to  regulate 
or  to  suppress.  Intrenched  behind  the  inter- 
state commerce  clause  so  construed,  citizens 
of  other  states  could  prey  upon  our  people, 
trample  upon  our  laws,  and  make  gain  out 
of  a traffic  forbidden  to  our  citizens,  only  to 
be  delivered  up  absolutely  and  uncondition- 
ally to  them.  It  would  require  only  that  such 
citizen  of  another  state  should  establish  a 
local  store  in  some  of  our  towns  or  cities,  or 
in  all  of  them ; conduct  a local  business,  to 
meet  a local  demand  ; and,  when  called  upon 
by  the  officers  of  the  law,  make  reply  that  he 
made  the  goods  in  some  other  state,  and,  as 
a manufacturer,  supplied  himself,  as  a local 
dealer,  with  wares  of  a foreign  origin. 
Neither  the  foreign  origin  of  the  goods  sold, 
vjior  of  the  seller,  nor  both  together,  will  con- 
vert a business  that  is  local  and  intrastate 
into  one  that  is  general  and  interstate,  within 
the  meaning  of  the  constitution  of  the  United 
States. 

But  the  defendant’s  second  position  is  that, 
admitting  the  views  now  stated  to  be  correct, 
he  is,  nevertheless,  beyond  the  reach  of  the 
state  law  for  another  reason,  viz.  that  his  sales 
are  made  in  original  packages,  and  are  there- 
fore interstate  commerce.  We  have  examined 
the  decisions  of  the  supreme  court  of  the 
United  States  for  a definition  of  the  term 
“original  package.”  It  does  not  seem,  how- 
ever, to  have  received,  and  perhaps  at  this 
time  is  not  capable  of,  a precise  definition, 
that  may  be  applied  to  it  in  all  cases.  The 
idea  for  which  it  stands  is,  however,  not  dif- 
ficult of  apprehension  or  statement.  The 
methods  adopted  by  manufacturers  and  im- 
porters for  packing  and  preparing  goods  for 
transportation  by  sea  or  land  differ  with 
the  differences  in  the  character,  bulk,  and 
material  of  the  merchandise  itself.  The 
general  purpose  is  to  adopt  that  form  and  size 
of  package  best  adapted  to  the  safe  and  con- 
venient transportation  and  delivery  of  the 
particular  class  of  goods  to  be  moved,  be- 
cause the  convenience  of  the  trade  will  be 
best  subserved  thereby.  Such  packages,  put 
up  with  a view  to  the  convenience  and  se- 
curity of  transportation  and  handling,  in  the 
regular  course  of  trade,  are  the  original  pack- 
ages of  commerce.  If  we  look  at  the  meaning 
of  the  words  “employed”  we  are  brought  to 
the  same  conclusion.  “ Original”  means  per- 
taining to  the  beginning  or  origin ; the  first 
or  primitive  form  of  a thing.  “ Package” 
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means  a bundle  or  parcel  made  up  of  several 
smaller  parcels,  combined  or  bound  together 
in  one  bale,  box,  crate,  or  other  form  of  pack- 
age. An  “original  package”  is  such  form 
and  size  of  package  as  is  used  by  pro- 
ducers or  shippers  for  the  purpose  of  securing 
both  convenience  in  handling  and  security 
in  transportation  of  merchandise  between 
dealers  in  the  ordinary  course  of  actual  com- 
merce. Such  packages  are  not  always  made 
up  by  putting  smaller  packages  or  bundles 
together,  but  may  include  any  form  of  re- 
ceptacle that  shall  hold  a fixed  quantity  ; as 
a barrel  of  sugar  or  salt,  a bag  of  coffee,  a 
chest  of  tea,  and  the  like.  The  package  must 
not  be  divided  or  its  unity  destroyed.  When 
it  is  received  unbroken  from  the  importer 
through  the  custom  house,  or  from  the  man- 
ufacturer by  the  ordinary  channels  of  trans- 
portation, it  is  within  the  protection  of  the 
interstate  commerce  doctrine,  and  the  state 
may  not  subject  it  to  vexatious  delays,  ap- 
praisement, taxation,  or  trade  restriction. 
But  it  has  never  been  held  that  the  importer 
might  subdivide  his  package,  and  dispose  of 
its  several  parts  in  detail.  On  the  contrary, 
in  many  cases  the  United  States  courts  have 
held  that,  upon  such  subdivision  or  breaking 
of  bulk,  the  original  package  ceased  to  be 
such  ; and  the  goods  became  mixed  with,  and 
indistinguishable  from,  the  merchandise  al- 
ready within  the  state,  and  therefore  subject 
to  state  laws.  This  assigns  to  each  jurisdic- 
tion its  proper  powers.  The  'general  govern- 
ment protects  the  citizens  of  the  several  states 
in  the  movement  of  their  commodities  across 
state  lines  for  the  purpose  of  commerce.  The 
State  regulates  the  retail  trade  conducted 
within  its  own  borders,  and  forbids  the  sale 
of  such  articles  tp  its  citizens  as  it  finds  to 
be  injurious  to  them.  We  are  asked  in  this 
case  to  go  a step  further,  and  hold  that  any 
package  which  a manufacturer  may  choose  to 
put  up  and  send  to  himself  as  a merchant,  or 
to  a customer,  is  necessarily  an  “original 
package,”  because  it  was  put  up  by  a manu- 
facturer outside  of  the  state.  We  cannot  so 
hold. 

This  question  was  brought  to  our  attention 
recently  by  the  case  of  Com.  v.  Zelt,  138  Pa. 
615,  11  L.  R.  A.  602.  In  that  case  a distiller 
living,  or  at  least  making  whiskey,  just  over 
the  state  line,  established  a store  or  an  agency 
within  the  state.  He  put  up  his  “.goods”  in 
bottles,  ranging  in  capacity  from  one  quart 
down  to  one  half  pint,  and,  packing  them  in 
unsealed  barrels,  sent  them  to  the  Pennsyl- 
vania store.  When  they  reached  the  agent, 
the  bottles  were  taken  from  the  barrels,  and 
arranged  upon  the  shevles  and  in  the  windows 
of  the  store  in  the  manner  usual  in  that  trade, 
and  sold  to  customers.  The  seller  was  prose- 
cuted for  the  sale  of  intoxicating  liquors 
without  a license,  such  as  the  laws  of  the 
state  require.  His  defense  was — the  now 
common  one — that  he  was  engaged  in  inter- 
state commerce.  His  position  was  that  the 
bottles  sold  by  him  singly  to  customers  had 
been  filled  and  corked  at  the  distillery, 
which  was  in  another  state,  and  that  they 
were  the  “original  packages”  put  up  by  the 
maker,  and  transported  across  the  line  to  his 
store  for  sale.  The  contention  was  seriously 
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and  earnestly  made  that  any  size  or  shape  of 
jug  or  bottle  which  the  distiller  might  desire 
to  meet  the' needs  of  the  retail  sale  of  drink 
became,  when  filled  and  shipped  by  him 
across  a state  line,  an  “original  package,” 
within  the  meaning  of  that  phrase  as  used  by 
the  United  States  courts  in  the  interstate  com- 
merce cases.  The  character  of  the  package 
appears  to  have  been  submitted  to  the  jury, 
who  convicted  the  defendant.  The  defend- 
ant appealed  to  this  court,  and  we  said, 
through  Paxson,  Ch.  J. : “ Whether  a box  or 

a barrel  of  beer  can  be  separated  and  sold  in 
single  bottles  as  original  packages  will  be 
formally  decided  "when  the  question  squarely 
arises.  The  jury  evidently  regarded  it  as  a 
trick  and  an  evasion  of  our  statute.”  The 
judgment  was  accordingly  affirmed.  The 
question  which  it  was  not  necessary  to  decide 
in  Com.  v.  Zelt,  supra,  is  fairly  involved  in 
this  case,  so  far  as  oleomargarine  is  con- 
cerned. The  case  stated  concedes  that  the 
package  was  sold  by  this  defendant  for  con- 
sumption, as  “an  article  of  food,”  but  asserts 
that  it  was  sold  in  the  form  in  which  the 
maker  put  it  up  at  his  factory.  It  is  not  said 
that  it  was  an  “original  package”  in  express 
words,  nor  that  it  was  in  the  form  usually 
adopted  in  the  trade  for  purposes  of  transpor- 
tation. It  is  reasonable  to  infer  that  when 
the  defendant  was  admitting  the  sale,  and 
setting  up  his  justification  for  a violation  of 
the  law,  he  would  do  this  as  strongly. as  the 
facts  wrould  sustain  him,  had  he  gone  into 
the  proof  upon  a trial  before  a jury.  What 
the  case  stated  does  tell  us  is  that  the  defend- 
ant sold  at  his  store  in  Philadelphia,  to  one 
John  H.  Berry,  the  keeper  of  a coffee  house  at 
606  Lombard  street,  Philadelphia,  a package 
of  oleomargarine,  weighing  eighty  pounds, 
made  and  stamped  and  branded  in  Rhode  Isl- 
and, for  use  as  an  article  of  food.  This  is 
almost  identical  with  the  defense  in  Com.  v. 
Zelt,  which  was  that  the  bottles  sold  by  the 
defendant  were  put  up  and  shipped  in  another 
state,  and  sold  in  the  same  form  in  which 
they  were  received.  This  does  not  go  far 
enough.  The  defendant  in  this  case,  as  in 
Zelt’s  case,  was  prima  facie  a lawbreaker. 
It  was  incumbent  on  him  to  show  his  right 
to  violate  the  police  laws  of  the  state  in  which 
he  lived  or  carried  on  his  store  affirmatively 
qnd  clearly.  It  is  not  enough  to  hint  or  sug- 
gest the  existence,  of  such  a right.  It  must 
be  set  up,  and  his  ability  to  escape  the  pen- 
alty of  the  broken  law  depends  on  the  suf- 
ficiency of  the  justification.  The  fact  alleged 
as  a justification  is  that  the  package  sold  was 
“made,  stamped,  and  branded”  in  Rhode  Isl- 
and. To  enable  the  defendant  to  stand  on 
this  statement,  it  is  necessary  for  us  to  go 
with  him  to  his  legal  conclusion,  viz.,  what- 
ever package  is  put  up  at  a factory  outside 
the  state  is  an  “original  package,”  within 
the  meaning  of  the  interstate  commerce  doc- 
trine. This  we  distinctly  refuse  to  do.  The 
United  States  courts  have  not  so  held  as  we 
understand  the  cases,  and  such  a conclusion 
could  not  be  sustained  on  principle,  as  the 
question  presents  itself  to  us.  The  conse- 
quences of  such  a holding  are  obvious.  In 
this  case  the  owners  of  the  store  in  Philadel 
phia  are  the  owners  of  the  factory  in  another 
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state.  As  merchants  they  understand  the 
needs  of  their  retail  trade,  and  the  forms  and 
sizes  of  rolls,  tubs,  or  packages  that  will  best 
suit  the  wants  of  their  customers.  As  man- 
ufacturers they  can  put  their  product  in 
packages  of  such  size  and  shape  as  shall  meet 
their  own  needs  as  merchants.  They  have 
both  ends  of  the  traffic  in  their  hands,  and 
may  do,  as  they  undoubtedly  are  in  the  habit 
of  "doing,  whatever  their  profits  as  retailers 
require  them  to  do  as  manufacturers.  A jury 
would  be  justified  in  finding  in  such  a case, 
as  the  jury  found  in  Zelt’s  case,  that  the  mode 
of  putting  up  the  packages  was  not  adapted 
to  meet  the  requirements  of  actual  interstate 
commerce,  but  the  requirements  of  an  unlaw- 
ful, intrastate,  retail  trade.  In  this  case  the 
facts  are  found  for  us  as  by  the  parties.  We 
are  to  determine  their  legal  effect.  The  de- 
fendant is  found  to  have  made  sales  of  oleo- 
margarine as  an  article  of  food  contrary  to 
the  provisions  of  our  statute.  It  is  also  found 
that  he  made  these  sales  for  a nonresident  em- 
ployer. But  the  residence  or  business  of  the 
owner,  standing  alone,  is  wholly  immaterial. 
Our  law  deals  with  the  local  trade,  regard- 
less of  the  nationality  or  residence  of  the 
trader.  It  is  further  found  that  the  sales  are 


made  in  packages  put  up  by  the  trader  at  his 
factory,  and  sent  to  his  store  in  this  city  for 
sale.  This,  as  we  have  said,  does  not  amount 
to  an  assertion  that  the  sales  are  .made  in 
the  “original  packages”  of  commerce.  If  it 
shows  anything  upon  the  subject,  it  shows 
that  they  are  not  so  made.  One  who  plants 
his  feet  squarely  upon  the  police  laws  of  this 
state,  and  defies  its  officers  to  suppress  or  to 
punish  his  unlawful  trade,  must  show  a clear 
legal  right  to  take  and  maintain  his  position 
as  a public  enemy,  or  suffer  the  penalty  of 
the  broken  law.  To  hold  otherwise  would 
make  it  impossible  for  the  people'of  any  state 
to  protect  themselves  from  evils  that  by  com- 
mon consent  throughout  the  civilized" world 
need  to  be  restrained  and  removed  by  suitable 
legislation.  It  would  also  strike  a blow  of 
absolutely  crushing  weight  at  the  existence 
of  the  police  power  in  the  several  states,  and 
render  all  attempts  at  its  exercise  ineffectual 
and  useless. 

The  judgment  of  the  court  below  is  revers- 
ed, and  judgment  is  now  entered  on  the  case 
stated  in  favor  of  the  plaintiff  for  the  sum  of 
$100,  with  the  costs  of  suit.  After  judg- 
ment is  properly  entered,  let  the  record  be 
remitted  for  purposes  of  execution. 


NEBRASKA  SUPREME  COURT. 


ST.  JOSEPH  & GRAND  ISLAND  R.  CO.,  Plffi.  in  Err., 


(V. 

DE  WITT  W.  PALMER. 


*1.  The  state  courts  have  not  lost  their  jurisdic- 
tion of  the  subject-matter  of  actions  against 
carriers  because  of  interstate  shipments  by  rea- 
son of  the  fact  that  congress  has  legislated  upon 
the  subject. 

2.  A railroad  company,  in  the  carriage  of  goods, 
is  subject  to  the  liability  of  a common  carrier, 

*Headnotes  by  Irvine,  C. 


and  must  answer  for  all  Josses  not  occasioned 
by  the  act  of  God  or  the  public  enemy,  and 
cannot,  in  this  state,  by  special  contract,  limit  or 
relieve  itself  from  this  liability. 

3.  The  fact  that  the  contract  was  for  the  carriage 
of  goods  from  a point  in  this  state  to  a point  in 
another  state  does  not  change  the  rule. 


Decided  November  22,  1893. 


ERROR  to  the  District  Court  for  Adams 
County  to  review  a judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
value  of  goods  lost  while  in  possession  of  de- 
fendant or  a connecting  carrier  for  transporta- 
tion. Affirmed. 

The  facts  are  stated  in  the  commissioner’s 
opinion. 

Messrs.  John  M.  Thurston,  W.  R. 
Kelly  and  E.  P.  Smith,  for  plaintiff  in 
error: 

It  is  alleged  that  the  bill  of  lading  was  not 
the  contract,  that  plaintiff  did  not  know  of  nor 


consent  to  the  terms  thereof,  that  defendant’s 
agent  asked  them  to  sign  a receipt  for  the 
goods,  and  that  they  did  so  without  reading  it, 
supposing  it  to  have  been  a receipt.  That  de- 
fendant’s agents  did  not  call  their  attention  to 
the  contents  thereof,  and  that  he  “fraudulently 
concealed”  from  them  the  terms  thereof;  that 
the  release  clause  was  not  called  to  their  atten- 
tion, and  that  the  insertion  thereof  was  a 
fraudulent  attempt  by  defendant  to  limit  the 
contract  actually  made. 

There  is  absolutely  no  proof  tending  to  sup- 
port the  allegation  of  fraudulent  concealment, 


Note.— The  above  decision  seems  to  add  a new 
point  to  the  law  of  interstate  commerce,  in  decid- 
ing that  such  commerce  is  subject  to  the  law  of  the 
state  as  expressed  in  its  constitution  and  statutes 
denying  the  right  to  limit  the  liability  of  carriers. 
These  provisions  seem  to  go  somewhat  beyond 
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the  common  law  as  held  in  mos  t states  and  in  the 
federal  courts;  but  we  understand  the  decision  to 
be  that  federal  statutes  or  decisions  on  this  ques- 
tion cannot  control  even  in  the  case  of  intei’state 
shipments,  especially  in  respect  to  the  liability  of  a 
' corporation  of  the  state. 
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or  of  any  act  of  omission  or  commission  on  the 
part  of  defendant’s  agent  amounting  to  or 
tending  to  show  fraud,  or  any  other  thing  out- 
side of  a proper  and  fair  conduct  of  the  matter 
in  hand. 

It  conclusively  appears  that  plaintiff  knew 
all  about  the  uses  and  purposes  of  such  docu- 
ments, and  that  in  his  business  he  had  become 
familiar  with  it.  They  were  made  out  in  du- 
plicate in  his  presence,  after  he  had  twice  ap- 
plied for  such  documents,  and  after  discussion 
of,  at  least,  some  of  the  conditions  thereof, 
signed  in  duplicate  and  mutually  delivered. 
He  had  ample  time  and  opportunity  to  and 
did  in  fact  examine  them.  After  this  the  de- 
fendant entered  upon  the  performance  of  the 
contract,  and  promptly  and  fully  upon  its  part 
complied  therewith.  Under  such  circum- 
stances plaintiff  cannot  now  be  heard  to  deny 
that  he  made  it,  or  to  offer  as  evidence  of  an- 
other contract  the  verbal  negotiations  of  the 
parties  which  resulted  in  the  written  contract. 

Delaney  v.  Linder , 22  Neb.  280;  Morrissey 
v.  Schindler,  18  Neb.  672;  Clarke  v.  Omaha  & 
S.  W.  R.  Co.  5 Neb.  322;  Hamilton  v.  Thrall, 
7 Neb.  210;  Dodge  v.  Kiene,  28  Neb.  216. 

The  facts  in  law  estopping  the  plaintiff  to 
deny  the  contract,  the  court  should  have  en- 
forced it. 

Taylor  v.  Fox,  16  Mo.  App.  527;  Mulligan 
v.  Illinois  Cent.  R.  Co.  36  Iowa,  181,  14  Am. 
Rep.  514;  St.  Louis , K.  C.  & N.  R.  Co.  v. 
Cleary,  77  Mo.  634,  46  Am.  Rep.  13;  2 Rorer, 
Railroads,  p.  1319;  Wheeler,  Modern  Law  of 
Carriers,  p.  22;  3 Wood,  Railway  Law,  p.  1578, 
note ; Hutchinson,  Carr.  § 241,  p.  240;  Cincin- 
nati, H.  & D.  R.  Co.  v.  Pontius,  19  Ohio  St. 
222,  2 Am.  Rep.  391;  St.  Louis,  K.  C.  & N.  R. 
Co.  v.  Cleary,  supra ; Hopkins  v.  Si.  Louis,  1. 
M.  & S.  R.'  Co.  29  Kan.  544;  Bank  of  Ken- 
tucky v.  Adams  Exp.  Co.  93  U.  S.  175,  23  L. 
ed.  872. 

It  not  appearing  that  any  fraud  or  imposi- 
tion was  practiced,  or  that  any  mistake  inter- 
vened, the  plaintiff  must  be  conclusively  pre- 
sumed to  have  become  acquainted  with  its 
contents,  and  if  he  did  not  do  so  the  conse- 
quences of  his  folly  and  negligence  must  rest 
upon  himself.  Courts  cannot  undertake  to 
relieve  parties  from  the  effects  of  such  inatten- 
tion and  want  of  care.  If  once  they  should 
enter  this  doubtful  domain,  it  is  impossible  to 
foresee  to  what  lengths  their  interference 
might  be  pressed,  or  of  what  limits  it  would 
finally  admit. 

Midligan  v.  Illinois  Cent.  R.  Co.  36  Iowa, 
188,  14  Am.  Rep.  514;  Robinson  v.  Merchants 
Despatch  Transp.  Co.  45  Iowa,  470;  Goetter  v. 
Pickett,  61  Ala.  387;  Dawson  v.  Burrus,  73 
Ala.  Ill;  Western  R.  Co.  v.  Harwell,  91  Ala. 
340. 

If  a bill  of  lading  is  delivered  to  the  shipper 
at  the  time  when  the  carrier  receives  the  goods 
all  prior  negotiations  are  merged  in  the  writ- 
ing and  the  shipper  is  charged  with  notice  of 
its.  contents.  The  writing  becomes  the  sole 
evidence  of  the  undertaking. 

Barber  v.  Brace,  3 Conn.  9,  8 Am.  Dec.  149; 
O'Bryan  v.  Kenney,  74  Mo.  125;  Hill  v.  Syra- 
cuse, B.  & N.  Y.  R.  Co.  73  N.  Y.  351,  29  Am. 
Rep.  163;  Germania  F.  Ins.  Co.  v.  Memphis  & 
C.  R.  Co.  72  N.  Y.  90,  28  Am.  Rep.  113;  Snow 
v.  Indiana,  B.  & W.  R.  Co.  109  Ind.  422; 
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Kirkland  v.  Dinsmore,  62  N.  Y.  171,  20  Am. 
Rep.  475;  Louisville,  E.  & St.  L.  Consol.  R. 
Co.  v.  Wilson,  4 L.  R.  A.  244,  119  Ind.  359. 

The  leaal  effect  of  an  instrument  cannot  be 
avoided  bv  showing  that  it  was  signed  in  igno- 
rance of  its  contents,  when  the  person  who 
signed  it  did  not  read  it  or  if  unable  to  read, 
did  not  ask  to  have  it  read,  in  the  absence  of 
some  fraud  or  deceit  or  misrepresentation,  hav- 
ing been  practiced  upon  him. 

Taylor  v.  Fleckenstein , 30  Fed.  Rep.  99; 
Wallace  v.  Chicago , St.  P.  M.  & 0.  R.  Co.  67 
Iowa,  547;  McKinney  v.  Herrick , 66  Iowa, 
414;  Gulliher  v.  Chicago,  R.  I.  & P.  R.  Co.  59 
Iowa,  416;  Western  R.  Co.  v.  Harwell,  91  Ala. 
340,  45  Am.  & Eng.  R.  R.  Cas.  358;  Pacific 
Guano  Co.  v.  Anglin,  82  Ala.  492;  Cannon  v. 
Lindsey,  85  Ala.  198. 

A party  who  signs  a written  contract  with- 
out reading  it,  or  causing  it  to  be  read  to  him, 
when  there  is  an  opportunity  afforded  him  of 
doing  so,  is  guilty  of  such  negligence  as  will 
prevent  him  from  escaping  from  the  legal  ef- 
fect of  the  contract. 

Keller  v.  Orr,  106  Ind.  406:  McCormack  v. 
Molburg,  43  Iowa,  561;  Nebeker  v.  Cutsinger, 
48  Ind.  436;  York  Mfg.  Co.  v.  Illinois  Cent.  R. 
Co.  70  U.  S.  3 Wall.  113,  18  L.  ed.  172;  Squire 
v.  Neic  York  Cent.  R.  Co.  98  Mass.  239,  93 
Am.  Dec.  162;  Grace  v.  Adams,  100  Mass. 
505,  1 Am.  Rep.  131,  97  Am.  Dec.  117;  Steers 
v.  Liverpool  SS.  Co.  57  N.  Y.  1,  15  Am.  Rep. 
453;  Long  v.  New  York  Cent.  R.  Co.  50  N.  Y.  77; 
Kirkland  v.  Dinsmore , 62  N.  Y.  171,  20  Am. 
Rep.  475;  Belger  v.  Dinsmore,  51  N.  Y.  166, 
10  Am.  Rep.  575;  McMillan  v.  Michigan  S.  & 
N.  1.  R.  Co.  16  Mich.  79,  93  Am.  Dec.  208. 

A carrier  may  by  express  contract  limit  his 
liability,  provided  the  limitation  is  just  and 
reason  al)le 

3 Wood,  Railway  Law,  §§  425,  1576.  See 
also  Hutchinson,  Carr.  §§  222,  244  et  seq.;  and 
Wheeler’s  Modern  Law  of  Carriers,  p.  221. 

A railroad  company  may  limit  its  liability  as 
a common  carrier  to  the  line  of  its  own  road 
by  express  contract. 

Detroit  & M.  R.  Co.  v.  Farmers  & M.  Bank, 
20  Wis.  123;  Mulligan  v.  Illinois  Cent.  R.  Co. 
36  111.  181,  14  Am.  Rep.  514;  Jones  v.  Cincin- 
nati, S.  & M.  R.  Co.  89  Ala.  376,  45  Am.  & 
Eng.  R.  R,  Cas.  321;  Piedmont  Mfg.  Co.  v.  Col- 
umbia & G.  R.  Co.  19  S.  C.  350, 16  Am.  &Eng. 
R.  R.  Cas.  194;  3 Wood,  Railway  LawT,  1572, 
and  note;  Ortt  v.  Minneapolis  & St.  L.  R.  Co. 
36  Minn.  396;  Hunter  v.  Southern  Pac.  R.  Co. 
76  Tex.  195;  Harris  v.  Grand  Trunk  R.  Go. 
15  R.  I.  371. 

The  service  to  be  rendered  was  that  of  trans- 
porting the  goods  from  Hastings,  Nebraska, 
to  Grants’  Pass,  Oregon.  The  contract  was 
one  relating  to  interstate  business.  The  serv- 
ice itself,  and  the  contract  in  relation  thereto^ 
were  subject  to  the  terms  and  conditions  of  the 
Act  of  Congress. 

There  is  no  reason  why  the  supposed  inhibi- 
tion of  the  Nebraska  constitution  should  now 
be  applied  to  determine  the  rights  of  parties 
who  have  made  a contract  relating  to  the  busi- 
ness of  interstate  commerce. 

Hart  v.  Pennsylvania  R.  Co.  112  U.  S.  331, 
28  L.  ed.  717;  Wabash,  St.  L.  & P.  R.  Co.  v.  Il- 
linois, 118  U.  S.  557,  30  L.  ed.  244,  1 Inters. 
Com.  Rep.  31. 
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The  Constitution  of  the  United  States  hav- 
ing given  to  the  courts  the  power  to  regulate 
commerce,  not  only  with  foreign  nations  but 
among  the  several  states,  that  powTer  is  neces- 
sarily exclusive  when  the  subjects  that  are  na- 
tional in  their  character  admit  only  of  one  uni- 
form system  or  plan  of  regulation. 

Robbins  v.  Shelby  County  Tax.  Hist.  120  U. 
S.  492,  30  L.  ed.  695,  1 Inters.  Com.  Rep.  45; 
Lelonp  v.  Mobile , 127  U.  S.  640,  32  L.  ed. 
311;  Boicmanv.  Chicago  & JST.  W.  R.  Co.  125 
U.  S.  465,  31  L.  ed.  700,  1 Inters.  Com.  Rep. 
823;  Brimmer  v.  Rebman,  3 Inters.  Com.  Rep. 
485,  138  U.  S.  78,  34  L.  ed.  862;  Lying  v.  Michi- 
gan, 3 Inters.  Com.  Rep.  146,  135  U.  S.  161, 
34  L.  ed.  150;  Leisy  v.  Hardin,  3 Inters.  Com, 
Rep.  36,  135  U.  S.  100,  34  L.  ed.  128. 

No  appearance  for  defendant  in  error,  Mr. 
John  M.  Ragan  having  been  of  counsel  in 
the  lower  court. 

Irvine,  C. , tiled  the  following  opinion: 

The  plaintiff  in  error  was  a railroad  com- 
pany operating  a line  of  railroad  between  St. 
Joseph,  Mo.,  and  Grand  Island,  Neb.,  and 
passing  through  the  city  of  Hastings,  Neb. 
In  December,  1889,  certain  goods  were  loaded 
into  a car  at  Hastings  for  shipment  to  Grant’s 
Pass,  Or.  These  goods  consisted  of  furniture, 
wearing  apparel,  and  household  goods,  be- 
longing partly  to  one  Pardee,  and  partly  to 
one  Hart,  and  of  a stock  of  drugs  and  drug- 
store fixtures  belonging  to  the  defendant  in 
error,  Palmer.  The  goods'  were  carried  to 
Grand  Island  by  the  plaintiff  in  error,  and 
there  turned  over  to  the  Union  Pacific  Rail- 
way Company,  on  the  line  of  whose  road  the 
car  was  wrecked,  and  no  part  of  the  goods 
wTas  ever  delivered  at  Grant’s  Pass.  Pardee 
and  Hart  assigned  their  claim  to  Palmer, 
who  brought  suit  in  the  district  court  of 
Adams  county  to  recover  damages  for  the  loss 
of  the  goods.  The  petition  of  the  plaintiff 
below,  in  addition  to  the  foregoing  facts, 
which  are  undisputed,  pleads,  among  other 
things,  that  Palmer,  Pardee,  and  Hart  entered 
into  a verbal  contract  with  the  defendant  to 
transport  said  goods  and  property  to  Grant’s 
Pass,  and  there  safely  deliver  them  in  ten 
days,  in  consideration  of  the  sum  of  $200, 
and  that  after  the  goods  were  loaded  into  the 
car  a paper  was  presented  to  Pardee  for  sig- 
nature, and  he  signed  it  believing  it  to  be  a 
receipt,  and  in  ignorance  of  certain  clauses 
therein  contained  ; that  after  the  goods  were 
turned  over  to  the  railroad  company  for  ship- 
ment, and  the  freight  of  $200  paid,  the  rail- 
road company’s  agent  stated  to  the  owners 
that  the  $200  might  not  be  enough  to  pay  the 
freight,  and  extorted  from  the  owners  a prom- 
ise that,  in  case  the  freight  should  exceed 
$200,  they  would  pay  the  excess ; that  the 
paper  referred  to  was  not  the  contract  of 
shipment,  but  that  the  contract  was  as  first 
stated,  and  that  the  contents  and  limitations 
of  the  paper  wTere  fraudulently  concealed 
from  the  owners  of  the  goods.  The  paper 
referred  to  was  in  fact  a bill  of  lading,  and 
the  clauses  in  regard  to  which  fraud  was  al- 
leged were  two  : The  first  was  that  the  rail- 

road company  assumed  no  liability  beyond 
the  end  of  its  own  line  ; that  is,  at  Grand 
Island,  Neb.  The  other  is  as  follows  : “ One 
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car  emigrant  outfit  O.  R.  Rel’d  val.  of  $5. 
per  cwt.  in  case  of  total  loss  S.  L.  & C.” 

The  answer,  so  far  as  it  is  material,  may 
be  analyzed  as  follows  ; First.  That  the  rail- 
road was  engaged  in  the  business  of  interstate 
commerce,  and  that  this  was  an  interstate 
shipment,  and  not  within  the  jurisdiction  of 
the  state  courts.  Second.  That  the  bill  of 
lading  constituted  the  contract  between  the 
parties,  that  the  first  provision  quoted  ex- 
empted the  defendant  beyond  the  end  of  its 
own  line,  and  that  there  was  no  fraud  or 
concealment.  Further,  that  the  somewhat 
cabalistic  letters  and  words  quoted  from  the 
bill  of  lading  meant,  and  were  understood  to 
mean,  owner’s  risk  released  to  the  value  of 
five  dollars  per  hundred- weight  in  case  of 
total  loss,  and  that  the  shippers  were  to 
load  and  count  the  goods.  Third.  That  the 
contract  between  the  parties  contemplated 
merely  the  shipment  of  an  emigrant  outfit, 
which  was  understood  to  mean  household 
goods  alone,  and  that  the  stock  of  drugs  was 
fraudulently  loaded  into  the  car ; the  estab- 
lished rate  on  a car  containing  drugs  being 
very  much  greater  than  the  established  rate 
on  an  emigrant  outfit.  Fourth.  That,  under 
the  interstate  commerce  law,  false  representa- 
tions as  to  the  contents  of  the  package,  with 
the  consent  and  connivance  of  the  carrier  or 
its  agent,  is  constituted  a misdemeanor,  and 
bars  the  plaintiff  from  relief. 

The  evidence  upon  the  part  of  the  plaintiff 
tends  to  show  that  Pardee  and  Hart  went  to 
the  agent  of  the  company  at  Hastings,  stating 
to  him  that  they  wished  to  ship  their  house- 
hold goods  and  stock  of  drugs,  and  asked 
him  for  the  rate  to  Grant’s  Pass  upon  the  car- 
load ; that  the  agent  informed  them  that  the 
rate  would  be  $200,  and  that  there  would  be 
nothing  to  pay  at  the  other  end  of  the  line ; 
that  thereupon  the  goods  were  loaded  upon 
a car  furnished  by  the  railroad  company  for 
that  purpose ; that,  after  the  loading  was 
complete,  Pardee  and  Palmer  went  to  the 
agent  for  the  bill  of  lading;  that  the  agent 
told  them  that,  inasmuch  as  -the  drugs  had 
been  loaded  upon  the  car,  he  wras  not  sure 
that  $200  would  pay  the  freight,  but  that  he 
would  mark  upon  the  bill  of  lading  a receipt 
for  the  $200,  to  apply  on  the  freight,  and  if 
there  was  more  to  pay  it  must  be  paid  at  the 
other  end  ; that  they  consented  to  this  because 
there  was  no  other  course  left  open  to  them  ; 
that  the  bill  of  lading  was  then  handed  to 
them,  and  Pardee  signed  it,  none  of  the  own- 
ers reading  its  conditions,  or  having  his  at- 
tention called  thereto.  Upon  the  part  of  the 
railroad  company  the  testimony  tends  to  show 
that,  at  the  first  interview,  nothing  was  said 
about  the  stock  of  drugs,  but  that,  when 
Pardee  came  for  the  bill  of  lading,  the  agent 
told  him  that  he  would  not  give  him  a clear 
bill  of  lading,  for  he  had  reason  to  believe 
that  “ there  was  other  stuff  in  the  car  besides 
household  goods,  ” but  would  accept  $200,  to 
fie  applied,  the  owners  to  pay  the  difference 
at  the  other  end ; that  Palmer  then  handed 
him  $200,  and  Pardee  signed  the  bill  of  lad- 
ing in  duplicate. 

The  case  was  submitted  to  the  jury  under 
long  instructions,  the  general  effect  of  which 
was  to  submit  the  question  as  to  whether  the 
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oral  agreement  pleaded,  or  the  bill  of  lading, 
constituted  the  contract  between  the  parties  ; 
further,  to  instruct  the  jury  that  under  the 
laws  of  this  state  no  limitations  upon  the 
liability  of  a common  carrier  could  be  im- 
posed, except  upon  proof  that  such  limita- 
tions had  been  called  to  the  attention  of  the 
shipper,  and  by  him  expressly  assented  to, 
and  submitted  to  the  jury  whether  or  not 
attention  had  been  called  to  the  limitations 
and  assent  obtained.  There  was  a verdict 
for  the  plaintiff  in  the  sum  of  $5461.53. 

1.  The  question  of  jurisdiction  was  first 
raised  by  demurrer  to  the  petition,  and  then 
by  answer.  The  theory  of  the  railroad  com- 
pany in  this  regard  seems  to  be  that,  the 
shipment  being  from  one  state  to  another,  it 
became  subject  solely  to  the  laws  of  the 
United  States.  If  that  were  so,  it  would 
not  oust  the  court  of  jurisdiction.  It  would 
ouly  determine  upon  what  principles  of  law 
the  rights  of  the  party  would  depend.  The 
record  shows  that  an  attempt  was  made  to 
remove  the  case  to  the  federal  court ; that  the 
court  refused  to  order  the  removal.  Never- 
theless, it  would  appear  that  an  order  of  re- 
moval must  have  been  obtained  from  some 
source,  for  there  is  in  the  record  an  order  of 
the  federal  court  remanding  the  case  to  the 
district  court  of  Adams  county.  These  pro- 
ceedings are  a part  of  the  law  of  the  case 
nnd  conclusively  determine  the  question  of 
jurisdiction  in  favor  of  the  plaintiff. 

2.  The  questions  of  law  in  regard  to  the 
transaction  are  discussed  in  the  briefs  under 
a number  of  heads  relating  to  objections  to 
the  evidence,  and  to  the  instructions  of  the 
court.  To  state  each  in  its  order  would  con- 
sume much  space,  and  a detailed  considera- 
tion is  unnecessary,  for  the  reason  that  all 
these  exceptions  and  assignments  of  error 
relate  to  a very  few  main  questions.  Great 
stress  is  laid  upon  the  point  that  the  bill  of 
lading  must  be  treated  as  the  conclusive  evi- 
dence of  the  contract  between  the  parties, 
and  that  parol  evidence  was  not  admissible 
to  show  a prior  verbal  contract  contrary  to 
the  terms  of  the  bill  of  lading.  In  this  con- 
nection it  is  also  urged  very  strenuously  that 
the  court  erred  in  submitting  the  question 
raised  by  this  evidence  to  the  jury  ; further, 
it  is  urged  that  the  instructions  to  the  court 
are  conflicting;  and,  still  further,  that  the 
limitations  imposed  by  the  bill  of  lading; 
upon  the  carrier’s  liability  are,  upon  prin- 
ciples of  common  law,  valid  obligations,  and 
that  they  must  be  enforced,  in  the  absence 
■of  actual  misrepresentations  or  concealment, 
which,  it  is  contended,  the  evidence  does  not 
•establish.  Numerous  authorities  are  cited 
upon  both  sides  upon  these  points.  A single 
consideration  disposes  of  all  of  these  ques- 
tions. Under  the  law  of  Nebraska,  whatever 
the  law  may  be  elsewhere,  it  is  beyond  the 
power  of  a common  carrier,  by  such  provis- 
ions as  appear  in  the  bill  of  lading, — assum- 
ing it  to  be  the  contract  of  the  parties. — to 
so  limit  its  liability.  In  Atchison  & N.  R. 
Go.  v.  Washburn , 5 Neb.  117,  it  is  said : 
“The  common  law  fixes  the  degree  of  care 
and  diligence  due  from  railroad  companies 
as  common  carriers  ; and  a failure  to  exercise 
this  care  and  diligence  is  negligence,  with- 
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out  any  legal  distinction,  as  being  gross  or 
ordinary.  ” That  the  better  rule  of  law,  sus- 
tained by  the  weight  of  authority,  is  that 
“it  is  against  the  policy  of  the  law  to  allow 
stipulations  which  will  relieve  the  company 
from  the  exercise  of  that  care  and  diligence, 
or  which,  in  other  words,  will  excuse  them 
for  negligence  in  the  performance  of  that 
duty.”  This  case  arose  before  the  Constitu- 
tion of  1875  went  into  force.  By  article  11, 
section  4,  of  that  Constitution,  it  is  provided 
that  “the  liability  of  railroad  corporations 
as  common  carriers  shall  never  be  limited.” 
While  the  writer  might,  if  the  question  were 
a new  one,  construe  this  provision  as  simply 
a restriction  upon  the  legislature  against  the 
limitation  of  carriers’  liabilities  by  law,  and 
not  as  preventing  such  limitation  by  special 
contract,  the  question  is  no  longer  an  open 
one,  and  has  otherwise  been  determined.  In 
Missouri  Pac.  R.  Go.  v.  Vandeventer,  26  Neb. 
222,  3 L.  R.  A.  129,  by  contract,  the  railroad 
company  sought  to  relieve  itself  from  liabil- 
ity for  injury  to  livestock,  unless  notice  in 
writing  were  given  before  the  removal  of  the 
stock  from  its  place  of  delivery.  This  pro- 
vision of  the  constitution  was  there  consid- 
ered and  discussed.  The  court,  speaking 
through  Judge  Cobb,  says  : “ So  I conclude 
that  the  object  and  intent  of  the  convention 
in  proposing,  and  of  electors  in  adopting, 
this  provision  of  the  constitution  here  re- 
ferred to,  was  to  put  it  out  of  the  power  of 
railroads,  as  common  carriers,  to  limit  their 
liability  as  such  by  special  agreement  with 
shippers,  and  thus  remove  from  their  officers 
and  agents  all  temptation  to  effect  such  ex- 
emption from  liability,  and  the  loss  and 
damage  to  property  which  might,  of  neces- 
sity, follow  the  release  of  their  responsibil- 
ity, and  that  of  their  agents,  therefor.  See 
Atchison  & A.  R.  Go.  v.  Washburn , 5 Neb. 
117,  a case  which  arose  under  the  old  consti- 
tution, but  heard  in  this  court  under  the 
new.  ” 

In  addition  to  this  constitutional  provis- 
ion, section  111,  chap.  16,  Comp.  Stat.,  pro- 
vides that  “ any  railroad  companies  receiving 
freight  for  transportation  shall  be  entitled  to 
the  same  rights  and  be  subject  to  the  same 
liability  as  common  carriers.”  This  is  a 
portion  of  the  general  incorporation  act, 
under  which  the  plaintiff  in  error  derives  its 
existence  as  a corporation.  Comp.  Stat., 
chap.  72,  art.  1,  §5,  provides:  “No  notice 
either  express  or  implied  shall  be  held  to 
limit  the  liabilities  of  any  railroad  company 
as  common  carriers  unless  they  shall  make  it 
appear  that  such  limitation  was  actually 
brought  to  the  knowledge  of  the  opposite 
party  and  assented  to  by  him  or  them  in  ex- 
press terms  before  such  limitation  shall  take 
effect.”  This  section  was  discussed  by  the 
court  in  Union  Pac.  R.  Co.  v.  Marston , 30 
Neb.  241,  and  held  to  apply  to  just  such  a 
case  as  this,  where  the  limitation  was  con- 
tained in  a bill  of  lading  which  the  shipper 
alleged  was  given  after  the  making  of  an  oral 
contract  for  shipment.  Irrespective,  then, 
of  the  question  as  to  whether  there  was  an 
oral  contract,  or  whether  such  oral  contract 
or  the  bill  of  lading  constituted  the  final  ar- 
rangement between  the  parties,  the  law  of 
32 
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this  state  is  settled  that  a common  carrier 
cannot,  even  by  the  terms  of  an  express  con- 
tract, relieve  itself  of  its  common-law  lia- 
bility. It  is  said  that  at  common  law  the 
common  carrier  is  not  liable  for  loss,  in  the 
absence  of  special  contract,  beyond  the  point 
at  which  it  delivers  the  goods  to  a connect- 
ing carrier.  To  this  it  should  be  added  that 
the  contract  of  the  shipper  was  with  the  car- 
rier first  receiving  the  goods,  and  if  such 
carrier  undertook  to  deliver  the  goods  at 
their  destination,  even  though  it  contem- 
plated doing  so  through  intermediate  car- 
riers, it  assumed  a liability  of  such  character 
for  every  part  of  the  route.  Many  cases  hold 
that  receiving  goods  marked  for  a point  be- 
yond the  end  of  the  receiving  carrier’s  route 
is  evidence  of  a contract  to  deliver  them  as 
marked.  In  this  case  the  bill  of  lading  was 
executed  in  duplicate.  In  one  of  the  copies 
the  destination  was  left  blank.  In  the  other, 
the  language  was:  “Received  of  Palmer 

and  Pardee  the  following  described  package, 
in  apparent  good  order,  marked  and  con- 
signed as  noted  below,  contents  and  value 
unknown,  to  be  transported  to  Grant’s  Pass, 
Or.,  and  delivered  at  the  railroad  depot  at 
that  point.”  Both  copies  in  writing  show 
that  the  goods  were  consigned  to  Pardee  at 
Grant’s  Pass,  Or.  The  negotiations  as  to  the 
freight  were,  according  to  the  uncontradicted 
testimony,  with  a view  to  prepayment  all  the 
way  through.  Hastings  was  only  twenty- 
four  miles  from  Grand  Island,  where  the  car 
was  delivered  to  the  Union  Pacific ; and  the 
$200  received  by  the  railroad  company  if  not 
intended  as  a full  prepayment  of  the  freight 
to  Oregon,  was  certainly  intended  to  apply 
on  the  freight  throughout  the  whole  distance. 
There  is  no  possible  view  of  the  evidence 
from  which  it  could  be  inferred  that  the  rail- 
road company  had  only  contracted  to  deliver 
the  goods  to  the  next  carrier. 

8.  The  plaintiff  in  error  seeks  to  avoid  the 
effect  of  these  constitutional  and  statutory  en- 
actments and  judicial  construction  by  plead- 
ing and  arguing  the  effect  of  the  Act  of  Con- 
gress known  as  the  “Interstate  Commerce 
Law,  ” and  amendments  thereto.  The  partic- 
ular provision  relied  upon  is  from  the  Act 
of  1889,  as  follows : “ Any  person  or  any 
officer  or  agent  of  any  corporation  or  com- 
pany who  shall  deliver  property  for  trans- 
portation to  any  common  carrier,  subject  to 
the  provisions  of  this  Act,  or  for  whom  as 
consignor  or  consignee  any  such  carrier  shall 
transport  property,  who  shall  knowingly  and 
willfully,  by  false  billing,  false  classifica- 
tion, false  weighing,  false  representations  of 
the  contents  of  the  package,  or  false  report 
of  weight,  or  by  any  other  device  or  means, 
whether  with  or  without  the  consent  or  con- 
nivance of  the  carrier,  its  agent  or  servant, 
obtain  transportation  for  such  property  at 
less  than  the  regular  rates  then  established 
and  in  force  on  the  line  of  transportation, 
shall  be  deemed  guilty  of  fraud,  which  is 
hereby  declared  to  be  a misdemeanor,  and 
shall,  upon  conviction  thereof,  in  any  court 
of  the  United  States  of  competent  jurisdiction 
within  the  district  within  which  such  offense 
was  committed,  be  subject,  for  each  offense, 
to  a fine  of  not  exceeding  $5000  or  imprison  - 
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ment  in  the  penitentiary  for  a term  not  ex- 
ceeding two  years  or  both  in  the  discretion 
of  the  court.  ” Conceding  that  the  construc- 
tion of  such  acts  into  misdemeanors  should 
render  the  contract  contrary  to  public  policy, 
to  such  an  extent  as  to  deprive  the  shipper 
of  his  remedy  against  the  carrier,  the  evi- 
dence wholly  fails  to  make  out  a case  with- 
in the  section  quoted.  Whatever  false  bill- 
ing there  may  have  been  was  by  the  company 
itself,  as  all  the  evidence  shows  that  the 
agent  knew  before  the  car  was  moved  after 
loading  that  it  contained  articles  other  than 
household  goods.  Under  the  most  favorable- 
construction  of  the  evidence  on  behalf  of  the 
railroad  company,  if  there  was  any  false  rep- 
resentation as  to  the  contents  of  the  “pack- 
age,” its  true  contents  were  known  before; 
the  railroad  company  took  charge  of  the  car, 
and  an  agreement  was  made  for  the  payment 
of  any  additional  freight  by  reason  of  the- 
introduction  of  drugs  into  the  car.  We  can- 
not see,  therefore,  how  this  section,  conced- 
ing it  to  have  the  effect  claimed  for  it  by 
plaintiff  in  error,  could  affect  the  right  of 
recovery.  To  give  it  such  effect  would  be 
to  declare  that  the  section  quoted  absolutely 
protects  a railroad  company  from  liability 
in  any  case  where  the  shipper  uses  general 
terms  in  describing  the  goods  to  the  carrier 
or  agent,  and  the  agent  paraphrases  such 
language  into  a technical  phrase,  and  such- 
phrase  does  not  correctly  describe  the  goods, 
or  where  the  carrier’s  agent,  of  his  own  voli- 
tion, makes  false  statements  of  the  character 
of  the  shipment.  The  section  referred  to 
was  chiefly  designed  as  a restriction  upon  the 
carrier.  Its  whole  aim  was  to  prevent  false 
billing  or  false  representations  in  order  to 
conceal  discriminations  in  favor  of  particular 
shippers.  It  was  not  intended,  and  should 
not  be  construed,  as  a means  of  relieving  a 
carrier  from  liability  because  its  own  agents 
have  committed  an  error. 

But  it  is  argued  that,  upon  general  grounds, 
the  whole  subject-matter  of  interstate  trans- 
portation was  by  the  constitution  placed 
within  the  power  of  Congress,  and  that  Con- 
gress, having  enacted  the  Interstate  Commerce- 
Act,  assumed  such  jurisdiction,  and  thereby 
nullified  existing  state  laws;  that  not  only 
the  acts  of  Congress  must  be  treated,  upon 
these  subjects,  as  the  supreme  law  of  the 
land,  but  that  the  decisions  of  the  Federal 
court  must  be  accepted  as  the  final  statements 
of  the  law,  prevailing  against  state  statutes 
and  state  decisions.  Without  discussing  the 
question  as  to  whether  the  Federal  decisions 
are  opposed  to  the  constitutional  and  statu- 
tory provisions  of  this  state,  referred  to,  it 
is  sufficient  to  say  that  we  cannot  accept  the 
theory  of  the  railroad  company,  as  above 
outlined.  It  is  admitted  in  the  pleadings 
that  the  company  is  a corporation  organized 
under  the  laws  of  the  state  of  Nebraska.  The 
time  of  this  organization  does  not  appear, 
but  the  statutory  provisions  date  from  the 
very  earliest  period  of  the  state’s  history. 
The  statute  quoted  above  is  a portion  of  the 
general  incorporation  act  relating  to  rail- 
roads, the  act  under  which  this  company  de- 
rives its  right  to  exist.  To  say  that  an  Act 
of  Congress — especially,  one  not,  in  express 
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terms,  contrary  to  these  provisions — shall  be 
given  the  effect  of  nullifying  them,  would 
be  to  say  that  this  state  must  cease  to  exer- 
cise its  sovereign  powers  of  creating  corpora- 
tions for  railroad  purposes,  else  it  must  con- 
tent itself  with  creating  such  corporations 
absolutely  untrammeled  by  conditions,  or  per- 
mit them  to  exist  subject  only  to  such  con- 
ditions as  the  Congress  of  the  United  States 
may  see  fit  to  impose.  While  this  state  forms 
a constituent  part  of  the  Union,  under  its 
present  constitution,  this  court  should  never 
yield  its  consent  to  such  a doctrine.  If  such 
be  the  law,  it  must  be  declared  by  another 
tribunal ; and,  in  case  it  should  be  so  de- 
clared, the  exercise  bv  the  state  of  its  sover- 
eign power  of  creating  such  corporations 
should,  from  every  motive  of  self-preserva- 
tion, cease. 

4.  In  addition  to  the  general  verdict  ren- 
dered by  the  jury,  there  was  an  attempt  to 
have  certain  special  findings  returned.  One 
of  the  errors  assigned  is  the  refusal  of  the 
court  to  mark  upon  the  margin  of  the  sub- 
mission of  those  findings  the  word  “given.” 
If  the  submission  of  these  findings  amounted 
to  an  instruction,  the  objection  would  be 
purely  technical,  and  the  refusal  of  the  court 
to  use  the  word  “given”  could  not  operate  to 
the  prejudice  of  the  plaintiff  in  error.  In- 
stead of  marking  the  submission  given,  the 
court  made  a note  as  follows:  “As  I have 

said  in  the  attached  submission,  I submit 
these  special  findings  for  you  to  pass  upon  ; 
and,  in  the  opinion  of  this  court,  it  would 
be  the  grossest  kind  of  error  to  attempt  to 
control  your  discretion  in  passing  on  these 
special  findings.  ” There  also  appears  to  have 
been  indorsed  upon  the  questions  submitted 
a quotation  of  that  portion  of  the  statutes 
whereby  it  is  permitted  to  the  jury,  in  their 
discretion,  to  return  a general  or  special  ver- 
dict. Of  the  special  questions  submitted, 
the  first  related  to  the  value  of  the  goods  at 
Hastings,  and  was  answered.  The  second 
related  to  the  value  of  the  goods  at  Grant’s 
Pass,  Or. , at  the  time  when  they  should  have 
been  received  there.  In  answer  to  this,  the 
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jury  stated,  “We  do  not  know.”  The  other 
questions  related  to  the  freight  rates  under 
different  circumstances.  All  these  questions 
were  answered,  “We  do  not  know.”  By  the 
instructions,  the  jury  was  told  that  if  it 
should  find  for  the  plaintiff  the  verdict  should 
be  for  the  market  value  of  the  goods  at 
Grant’s  Pass,  at  the  time  they  should  have 
been  there  delivered,  together  with  interest. 
The  second  question  submitted  was  material 
to  the  case.  The  others  were  entirely  im- 
material, and  the  discharge  of  the  jury  with- 
out answering  them  was  in  no  way  prejudi- 
cial. It  is  urged,  however,  that,  when  the 
jury  answered  that  they  did  not  know  the 
market  value  of  the  goods  at  Grant’s  Pass, 
they,  in  effect,  stated  that  they  were  unable 
to  fix  the  measure  of  damages,  and  that  the 
general  verdict  could  not,  therefore,  have 
been  founded  on  the  evidence,  and  in  obedi- 
ence to  the  instructions.  But,  under  the  evi- 
dence given  as  to  the  value  of  the  goods  at 
Grant’s  Pass,  no  verdict  less  than  that  re- 
turned could  be  sustained.  There  is  evidence 
tending  to  show  that  the  value  of  the  goods 
at  Hastings  was  less  than  the  value  marked 
upon  an  inventory  offered  in  evidence,  and 
one  witness  testified  that  the  goods  were 
worth  no  more  at  San  Francisco  than  at  Hast- 
ings, but  there  is  nothing  to  show  that  he 
even  had  any  knowledge  of  the  value  at  San 
Francisco.  The  only  competent  evidence  of 
the  value  of  the  goods  at  Grant’s  Pass,  Or., 
fixes  it  at  more  than  $7000 ; so  that  the  ver- 
dict rendered  could  not  have  been  affected 
by  any  findings  based  upon  the  evidence  in 
answer  to  the  special  question  submitted. 

Some  of  the  instructions  do  not  state  the 
law  correctly.  Some  of  them  are  apparently 
conflicting,  but,  in  any  view  of  the  evidence, 
for  the  reasons  already  stated,  no  verdict  dif- 
ferent in  character,  or  less  in  amount,  could 
be  sustained. 

The  judgment  is  therefore  affirmed. 

Ryan,  G.,  concurs.  Ragan,  C. , took 
no  part  in  the  consideration  or  decision  of 
this  case. 


UNITED  STATES  SUPREME  COURT. 


THE  MERCHANTS  COTTON  PRESS  & STORAGE  COMPANY,  Plffi.  in  Err. , 

v. 

THE  INSURANCE  COMPANY  OF  NORTH  AMERICA,  of  Philadelphia,  etal. 


The  National  Fire  Insurance  Company,  of  Connecticut,  Plffi.  in  Err.,  v.  The  Insur- 
ance Company  of  North  America,  of  Philadelphia,  et  al.  The  Mutual  Fire  Insur- 
ance Company  of  New  York,  Plffi.  in  Err.,  v.  The  Insurance  Company  of  North 
America,  of  Philadelphia,  et  al.  The  Continental  Insurance  Company  of  New 
York,  Plffi.  in  Err.,  v.  The  Insurance  Company  of  North  America,  of  Philadelphia 
et  al.  The  Fire  Association  of  New  York,  Plffi.  in  Err.,  The  Insurance  Com- 
pany of  North  America,  of  Philadelphia, et  al.  The  Liverpool  & London  & Globe 
Insurance  Company,  of  England,  Plffi.  in  Err.,  v.  The  Insurance  Company  of  North 
Amkrica,  of  Philadelphia,  et  al.  The  Royal  Insurance  Company  of  England  Plffi. 
m Err.,  v.  The  Insurance  Company  of  North  America,  of  Philadelphia,  et  al. 

(See  S.  C.  Reporter’s  ed.  368-389.) 


suit  in  equity  in  the  nature  of  a creditor’s  I railroad  company  and  other  companies  who  are 
Din  brought  by  insurance  companies  against  a I made  parties  in  aid  of  the  relief  asked  against 
4 Inter  8. 


500 


Interstate  Commerce  Reports — United  States  Supreme  Court. 


1894. 


that  company,  if  the  suit  is  in  fact  a single  | 
cause  of  action  against  the  railroad  company 
with  incidental  relief  against  the  other  com- 
panies the  railroad  company  is  an  indispensable 
party  to  the  litigation,  and  there  is  no  separable 
controversy  between  the  other  defendants  which 
will  allow  a part  of  them  to  remove  the  cause 
from  the  state  court  to  a Federal  court. 

2.  The  voluntary  joinder  of  the  parties  has  the 
same  effect  for  purposes  of  jurisdiction  as  if 
they  had  been  compelled  to  unite. 

3.  The  right  of  removal  must  be  determined  by 
the  pleadings  at  the  time  the  petition  is  filed. 

4.  In  order  to  justify  a removal  of  a cause  from  a 
state  court  to  the  U.  S.  circuit  court,  on  the 
ground  of  a separable  controversy,  between 
citizens  of  different  states,  the  whole  subject- 


I matter  of  the  suit  must  be  capable  of  being  final- 
ly determined  as  between  them,  and  complete 
relief  afforded  as  to  the  separate  cause  of  action, 
without  the  presence  of  others  originally  made 
parties  to  the  suit. 

5.  The  right  to  take  steps  for  the  removal  of  a 
cause  to  the  circuit  court  of  the  United  States, 
on  the  ground  of  a separable  controversy,  is  con- 
fined to  the  parties  actually  interested  in  such 
controversy. 

6.  There  is  nothing  in  the  interstate  commerce 
law  which  vitiates  bills  of  lading,  or  which,  by 
reason  of  an  allowance  of  a rebate  to  the  agents 
of  the  owners  or  consignees  of  goods,  if  actually 
made,  would  invalidate  the  contract  of  af- 
freightment or  exempt  a railroad  company 
from  liability  on  its  bills  of  lading. 


[Nos.  807,  808,  809,  810,  811,  812,  813.] 
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TN  ERROR  to  the  Supreme  Court  of  the 
_L  State  of  Tennessee,  to  review  a judgment 
of  that  court,  affirming  a decree  of  the  Chan- 
cery Court  of  Shelby  County,  of  the  State  of 
Tennessee,  upon  the  merits,  and  sustaining  the 
decision  of  the  Chancery  Court,  denying  The 
petition  of  several  of  the  plaintiffs  in  error  to 
remove  the  cause  to  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of  Ten- 
nessee, and  holding  that  certain  rebates  al- 
lowed on  cotton  shipped  on  a railroad  did  not 
invalidate  the  bills  of  lading  thereof,  in  a suit 
brought  by  The  Insurance  Company  of  North 
America,  of  Philadelphia,  et  al.,  against  The 
Merchants’  Cotton  Press  & Storage  Com- 
pany, the  Cairo,  Vincennes  & Chicago  Line 
of  Illinois  et  at.,  defendants,  for  the  relief 
sought  for  in  the  complaint  and  to  charge  the 
railroad  company  with  the  loss  sustained  by 
shippers  and  that  certain  insurances  might  be 
collected  for  the  benefit  of  complainants,  etc. 
On  motion  to  dismiss  or  affirm.  These  seven 
causes  were  submitted  together  and  present  the 
same  Federal  questions.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  S.  P.  Walker,  C.  W.  Metcalf, 
Luke  E.  Wright  and  T.  B.  Turley,  for 
plaintiffs  in  error: 

The  motion  to  affirm  should  not  be  enter- 
tained for  the  reason  that,  though  it  is  nomi- 
nally coupled  with  a motion  to  dismiss,  such 
motion  to  dismiss  is  colorable  only,  and  mani- 
festly made  for  the  purpose  of  bringing  on  the 
motion  to  affirm. 

Whitney  v.  Cook,  99  U.  S.  607  (25:  446). 

The  record  presented  a case  for  removal  to 
the  Federal  court,  under  the  Act  of  Congress 
in  that  regard.  It  showed  a separable  contro- 
versy between  citizens  of  different  states, 
which  could  be  determined  without  the  pres- 
ence of  any  of  the  other  parties  to  the  record. 

Knapp  v.  Troy  &B.  B.  Co.  87  U.  S.  20  Wall. 
117  (22:328);  Barneys.  Latham , 103  U.  S.  206 
(26:514);  Hyde  v.  Ruble,  104  U.  S.  407  (26:  823); 
Harter  Twp.  v.  Kernochan,  103  U.  S.  562  (26: 
411);  Kanouse  v.  Martin , 55  U.  S.  15  How.  198 
(14:660);  Meyer  v.  Delaware  R.  Const.  Co.  100 
U.  S.  457  (25:  593);  Ayers  v.  Chicago , 101  U. 
S.  184  (25;  838);  Shainwald  v.  Lewis,  108  U.  S. 
158  (27:  691);  Ayres  v.  Wiswall,  112  U.  S.  187 
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(28:  693);  Ayers  v.  Watson,  113  U.  S.  594  (28: 
1093);  Crump  v.  Thurber,  115  U.  S.  56  (29:  328); 
Insurance  Co.  of  N.  A.  v.  Delaware  Mut.  Ins. 
Co.  50  Fed.  Rep.  243. 

The  record  establishing  that  the  contracts  of 
affreightment  between  the  C.  V.  & C.  Line  and 
Jones  Bros.  & Co.  were  made  in  violation  of 
the  Interstate  Commerce  Law — such  violation 
making  the  whole  contract  illegal  under  the 
terms  of  the  statute — no  recovery  should  have 
been  allowed  on  the  bills  of  lading  issued  by 
the  C.  V.  & C.  Line  to  Jones  Bros.  & Co.,  and 
Jhe  case  of  the  complainant  marine  companies 
depending  upon  the  establishment  of  the  lia- 
bility of  the  carriers  must  therefore  fail  so  far 
as  concerns  those  bills  of  lading. 

Clarke  v.  Providence,  1 L.  R.  A.  725,  16  R. 
I.  337,  27  Am.  & Eng.  Corp.  Cas.  8;  Petrel 
Guano  Co.  v.  Jarnette,  25  Fed.  Rep.  675;  Dent 
v.  Ferguson , 132  U.  S.  50  (33:  242);  Hannayv. 
Eve,  7 U.  S.  3 Cranch,  242  (2:  427);  Gibbs  v. 
Consolidated  Gas  Co.  130  U.  S.  396  (32:  979); 
Miller  v.  Ammon,  145  U.  8.  421  (36:  759);  St. 
Louis,  V & T.  H.  B.  Co.  v.  Terre  Haute  & l. 
R.  Co.  145  U.  S.  393  (36:  748). 

Messrs.  John  M.  Butler,  Holmes  Cum- 
mins and  William  H.  Carroll,  for  defend- 
ants in  error: 

The  denial  of  the  right  of  removal  presents 
no  Federal  question. 

Swan  Land  & C.  Co.  v.  Frank,  148  U.  S.  611 
(37:  580);  Porter  v.  Sabin,  149  U.  S.  479  (37: 
818). 

Denial  of  the  right  of  transfer  raises  a Fed- 
eral question  re-examinable  upon  the  assign- 
ment of  error  of  the  other  petitioning  defend- 
ants. 

The  domicils  of  these  corporations  are  not 
shown  by  the  records. 

Jackson  v.  Ashton,  33  U.  S.  8 Pet.  148  (8: 
898). 

The  jurisdiction  of  the  circuit  court  of  the 
United  States  depends  either  upon  the  exist- 
ence of  a Federal  question,  or  the  diverse  cit- 
izenship of  the  parties  to  a suit,  where  the 
matter  in  dispute  exceeds  the  sum  of  $2000 
exclusive  of  interests  and  costs. 

Byers  v.  McAuley,  149  U.  S.  619  (37:  872). 

Where  the  whole  controversy  is  between  cit- 
izens of  different  states,  all  the.  parties  on  one 
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side  of  that  controversy  must  be  citizens  of 
different  states  from  all  the  parties  on  the  other 
side. 

Strawbridge  v.  Curtiss,  7 U.  S.  3 Cranch,  267 
(2:  435);  Smith  v.  Lyon,  133  U.  S.  318  (33: 636); 
Meyer  v.  Delaware  R.  Const.  Co.  100  U.  S.  457 
(25:  593);  Central  R.  Co.  of  N.  J.  v.  Mills,  113 
U.  S.  256-  (28:  951);  Smithy.  Akers  (‘  ‘ Akers  v. 
Akers”),  117  U.  S.  197  (29:  888);  Susquehanna 
& W.  V.  R.  & Coal  Co.  v.  Blatchford,  78  U. 
S.  11  Wall.  172  (20:  179). 

And  when  in  any  suit  recognizable  in  the 
circuit  court  of  the  United  States,  there  is  a 
separable  controversy,  by  the  settled  construc- 
tion of  the  third  clause  of  section  2 of  the  Act 
of  the  3d  of  March,  1887,  as  corrected  by  the 
Act  of  the  13th  of  August,  1888,  the  whole 
subject-matter  of  the  separable  suit  must  be 
capable  of  being  finally  determined  as  between 
the  parties  thereto,  and  complete  relief  afford- 
ed as  to  the  separate  cause  of  action,  without 
the  presence  of  others  originally  made  parties 
to  the  suit. 

Hyde  v.  Ruble,  104  U.  S.  407  (26:823):  Cor- 
bin v.  Van  Brunt,  105  U.  S.«  576  (26: 1176); 
Fraser  v.  Jennison,  106  U.  S.  191  (28:  131); 
Winchester  v.  Loud,  108  U.  S.  130  (27:  677); 
Shainwald  v.  Lewis,  108  U.  S.  158  (27:691); 
Ayres  v.  Wiswall,  112  U.  S.  187  (28:693):  Fi- 
delity Lns.  T.  & S.  D.  Co.  v.  Huntington,  117 
U.  S.  280  (29:  898);  Graves  v.  Corbin,  132  U. 
S.  571  (33:  462);  Brown  v.  Trousdale,  138  U.  S. 
389  (34:  987). 

The  matter  in  dispute  in  such  distinct  and 
separable  controversies  must  exceed  the  sum 
of  $2000  exclusive  of  interest  and  costs,  and 
the  requisite  diverse  citizenship  must  exist  be- 
fore the  suit  can  be  transferred  upon  the  peti- 
tion for  removal  into  the  circuit  court  of  the 
United  States  by  one  or  more  of  the  defendants 
actually  interested  therein. 

Ex  parte  Pennsylvania  Co.  137  U.  S.  455 
(34:  740);  Torrence  v.  Shedd,  144  U.  S.  527  (36: 
528). 

It  is  indispensable,  before  the  state  court  is 
required  to  surrender  its  jurisdiction  of  this 
suit,  that  the  petitioners,  or  one  of  them,  file 
in  that  court  a removal  petition  and  give  the 
required  security. 

Pittsburg,  C.  & St.  L.  R.  Co.  v.  Ramsey,  89 
U.  S.  22  Wall.  328  (22:  824), 

If  such  petition  be  filed,  and  it  fails  to  show 
the  citizenship  of  the  parties,  it  is  defective. 

Crehore  v.  Ohio  & M.  R.  Co.  131  U.  S.  240 
(33:  144). 

The  jurisdiction  of  the  circuit  court  of  the 
United  States  over  this  suit  rests  and  depends 
upon  the  statement  made  in  the  petition  for  its 
transfer  into  that  court,  and  verified  by  the 
oath  of  the  petitioner. 

Virginia  v.  Paul,  148  U.  S.  123  (37:  392); 
Ex  parte  Virginia  (“ Virginia  v.  Rives”),  100 
U.  S.  313  (25:  667);  Graves  v.  Corbin,  132  U. 
S.  571  (33:  462). 

A real,  and  not  a fictitious  Federal  question, 
is  essential  to  the  jurisdiction  of  this  court  to 
re-examine  the  judgment  of  the  supreme  court 
of  Tennessee. 

Hamblin  v.  Western  Land  Co.  147  U.  S.  531 
(37:  267). 

For  the  purpose  of  determining  whether  a 
controversy  is  separable  the  allegations  in  the 
bill  must  be  taken  as  true,  and  the  combination 
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charged  between  these  defendants  viewed  in 
that  light  does  not  present  a separable  contro- 
versy. 

East  Tennessee,  V.  & G.  R.  Co.  v.  Grayson, 
119  U.  S.  240  (30:  382);  Central  R.  Co.  of  N.  J. 
v.  Mills,  113  U.  S.  249  (28:  949). 

The  test  of  a right  claimed  must  be  deter- 
mined by  the  case  made  by  the  pleadings  at 
the  time  the  petition  is  filed;  and  the  test  of 
the  sufficiency  of  the  petition  is  the  averments 
in  it. 

Graves  v.  Corbin,  132  U.  S.  585  <33:  467). 

The  bill  does  not  aver  facts  tending  to  show 
any  separable  controversy  between  the  peti- 
tioners or  either  of  them,  and  any  of  the  other 
parties  to  the  suit.  On  the  contrary,  the  bill 
is  an  indivisible  cause  of  action  as  to  the  peti- 
tioners. 

Peninsular  Iron  Co.  v.  Stone,  121  U.  S.  631 
(30:  1020);  Bank  of  Rome  v.  Haselton,  15  Lea, 
216;  California  Ins.  Co.  v.  Union  Compress  Co. 
133  U.  S.  401  (33:  735);  Home  Ins.  Co.  v.  Bal- 
timore Warehouse  Co.  93  U.  S.  527  (23:  868); 
London  & N.  W.  R.  Co.  v.  Glyn , 1 El.  & El. 
652;  Hutchinson,  Carriers,  § 412  (2d  ed.) 
§ 429. 

The  National  Insurance  Company  filed  no 
petition  for  the  removal  of  any  controversy  to 
be  found  in  the  cross-bill  of  the  Phenix  Insur- 
ance Company. 

Randy.  Walker,  117  U.  S.  345  (29:  909). 

To  reach  the  indebtedness  due  by  the  Na- 
tional Insurance  Company  to  these  two  car- 
riers, or  either  of  them,  they  are  indispensable 
parties  defendant. 

United  States  v.  Howland,  17  U.  S.  4 Wheat. 
108  (4:  526). 

And,  however  this  suit  be  classified,  the  Na- 
tional Insurance  Company  is  a defendant  as 
garnishee. 

Ogilvie  v.  Knox  Ins.  Co.  59  U.  S.  18  How. 
577  (15:  490);  Lewis  v.  Wood  folk,  2 Baxt.  25; 
Peak  v.  Buck,  3 Baxt.  71;  Cook  v.  Whitney,  3 
Woods,  715;  Weeks  v.  Billings,  55  N.  H.  371; 
Dewey  v.  West  Fairmount  Gas  Coal  Co.  123  U. 
S.  333  (31:  181);  Bacon  v.  Rives,  106  U.  S.  99 
(27:  69). 

The  controversy  is  an  incidental  one,  and 
not  within  the  removal  acts. 

First  Nat.  Bank  of  Alexandria  v . Turnbull, 
83  U.  S.  16  Wall.  190  (21:  296);  Barrow  v. 
Hunton,  99  U.  S.  80  (25:  407). 

A court  of  equity  will  not  decree  between 
defendants  when  neither  pleadings  nor  proof 
show  any  controversy  or  adverse  interest  be- 
tween them. 

Graham  v.  La  Crosse  & M.  R.  Co.  70  U.  S. 
3 Wall.  712  (18:  251);  Veach  v.  Rice,  131  U.  S. 
293  (33:  163). 

Mr.  Justice  Jackson  delivered  the  opinion 
of  the  court: 

The  writ  of  error  in  each  of  these  seven 
causes  (which  were  submitted  together)  pre- 
sents the  same  Federal  questions,  which  are, 
first,  whether  the  supreme  court  of  Tennessee 
erred  in  sustaining  the  action  of  the  chancery 
court  of  Shelby  county  of  that  state,  denying 
the  petition  of  several  of  the  plaintiffs  in  error 
to  remove  the  cause  to  the  Circuit  Court  of 
the  United  States  for  the  Western  District  of 
Tennessee;  and,  secondly,  in  holding  that  cer- 
tain alleged  special  rates,  rebates,  or  draw- 
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backs,  allowed  by  Anthony  J.  Thomas  and 
Charles  E.  Tracy,  receivers  of  the  Cairo,  Vin- 
cennes & Chicago  Railroad  Company,  through 
L.  L.  Fellows,  their  agent  at  Memphis,  to 
Jones  Brothers  & Company,  of  that  place,  on 
cotton  shipped  over  that  line  to  various  points 
in  the  east,  were  not  in  violation  of  the  inter- 
state commerce  acts  regulating  commerce  be- 
tween states'of  the  Union,  and  did  not  render 
the  bills  of  lading  issued  by  the  railroad  for 
cotton  transported  or  to  be  transported  so  ille- 
gal as  to  invalidate  the  same  and  prevent  any 
recovery  thereon  against  the  carrier. 

The  questions  thus  presented  grew  out  of 
the  following  state  of  facts:  On  November 
17,  1887,  about  14,000  bales  of  cotton  in  the 
West  Navy  Yard  Compress  of  the  Merchants’ 
Cotton  Press  & Storage  Company  (hereafter 
called  the  compress  company)  were  destroyed 
by  fire.  The  value  of  the  cotton  was  about 
the  sum  of  $700,000.  Of  the  total  number  of 
bales  thus  destroyed  about  9608  bales  were 
covered  by  bills  of  lading  issued  by  various 
transportation  companies  to  the  owners  or 
consignees  of  the  cotton.  The  bills  of  lading 
issued  by  the  Cairo,  Vincennes  & Chicago 
Railroad  Company  (hereafter  called  the  rail- 
road company)  covered  5087  bales  of  - the  cot- 
ton destroyed,  valued  at  $245,783.46. 

In  May,  1887,  a contract  had  been  entered 
into  between  the  railroad  company  and  its  re- 
ceivers, Anthony  J.  Thomas,  and  Charles  E. 
Tracy,  on  the  one  side,  and  the  compress  com- 
pany on  the  other,  by  the  terms  of  which  the 
railroad  company  and  its  receivers  agreed  to 
give  to  the  compress  company  all  cotton  to  comv 
press  that  the  railroad  company  might  have  to 
transport  out  of  Memphis  in  a compressed 
condition.  The  compress  company,  on  its 
part,  agreed  to  properly  compress  all  such  cot- 
ton, and  also  to  insure  the  same  for  the  benefit 
of  the  railroad  company,  or  owners,  for  a cer- 
tain compensation  to  be  paid  weekly,  which 
was  intended  to  cover  both  the  service  for  com- 
pressing the  cotton  and  the  insurance  to  be 
taken  out  thereon,  in  good  and  solvent  com- 
panies by  the  compress  company.  This  insur- 
ance was  to  cover  any  loss  while  the  cotton  was 
under  the  control  of  the  compress  company 
and  until  delivered  to  the  railroad  company. 
The  contract  further  provided  that  the  railroad 
company  and  its  receivers  constit  uted  the  com- 
press company  its  agent  to  receive  all  cotton 
intended  for  transportation  over  the  railroad 
company’s  line,  and  to  sign  receipts  therefor, 
on  the  production  of  which,  bills  of  lading 
would  be  issued  by  the  railroad  company. 
This  contract  was  to  continue  in  force  until 
August  31,  1896. 

Under  and  in  pursuance  of  this  contract  cot- 
ton was  delivered  to  the  compress  company, 
by  the  owners  or  their  agents,  for  transporta- 
tion over  the  line  of  the  railroad  company  from 
Memphis  to  points  east  to  the  extent  of  5087 
bales,  for  which  dray  tickets  or  receipts  were 
given  by  the  compress  company,  and  on  the 
production  of  which  the  agent  of  the  railroad 
company  issued  bills  of  lading  to  the  several 
and  respective  owners  or  consignees  of  such 
cotton. 

The  railroad  company  had  an  all  rail  line 
from  Memphis,  and  also  a partly  water  and 
partly  rail  line,  the  water  line  extending  from 
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Memphis  to  Cairo,  Illinois,  at  which  point  the 
railroad  company’s  rail  line  commenced  and 
extended  by  means  of  its  connection  east- 
ward. The  compress  company  had  a similar 
arrangement  for  insuring  cotton,  with  other 
transportation  lines,  and  in  pursuance  of  its  un- 
dertaking with  the  carriers  it  took  out  insurance 
on  the  cotton  deposited  with  it  for  compression 
before  being  transported,  aggregating  the  sum 
of  $301,750,  in  forty -four  different  fire  insur- 
ance companies,  corporations  of  various  states 
of  the  Union  and  of  foreign  kingdoms.  The 
amount  of  this  insurance  fell  far  short  of  the' 
value  of  the  cotton  deposited  with  it  for  com- 
pression and  which  was  destroyed  by  the  fire. 
In  all  these  policiesof  insurance  taken  out  under 
and  in  pursuance  of  its  contract  with  the  car- 
riers, the  compress  company  was  named  as  the 
assured,  but  in  the  body  of  each  of  the  policies 
it  was  set  forth  and  stated  that  the  insurance  on 
the  cotton  was  for  the  benefit  of  the  railroads, 
transportation  lines,  or  owners.  The  insurance 
was  to  attach  on  receipt  of  the  cotton  by  the 
compress  company,  and  to  terminate  when  the 
same  was  removed  for  transportation. 

The  various  owners  or  consignees  of  the 
5087  bales  of  cotton  covered  by  the  bills  of 
lading  of  the  railroad  company,  with  one  or 
two  exceptions,  insured  their  interests  in  their 
respective  lots  of  cotton  in  what  is  called  in  the 
litigation  marine  insurance  companies. 

There  were  $301,750  of  insurance  thus  taken 
out  by  the  compress  company  for  the  benefit  of 
the  carriers,  and  at  the  same  time  there  was  a 
large  amount  of  insurance  taken  out  by  the 
owners  or  consignees  in  the  marine  insurance 
companies  on  the  bills  of  lading  issued  by  the 
railroad  company  to  the  several  owners  of  the 
cotton. 

Soon  after  the  destruction  of  the  cotton  va- 
rious suits  were  commenced  in  the  state  courts 
by  the  owners  of  the  cotton  destroyed,  and  the 
rights  of  the  parties  were  to  some  extent  set- 
tled and  adjusted  in  the  cases  of  the  Lancaster 
Mills  v.  Merchants  Cotton  Press  & 8.  Co.  89 
Tenn.  62,  and  Beming  v.  Merchants  Cotton 
Press  & 8.  Co.  13  L.  R.  A.  518,  90  Tenn.  306, 
358. 

In  this  last  case  the  supreme  court  of  Tennes- 
see held  that  the  marine  insurance  companies — 
most,  if  not  all  of  whom,  had  paid  the  policies 
issued  by  them  covering  the  losses  of  the  own- 
ers or  the  consignees  of  the  cotton — were  en- 
titled to  be  subrogated  to  the  rights  of  such 
owners  or  consignees,  as  against  the  railroad 
company  under  its  various  bills  of  lading,  if 
that  company  was  liable  on  such  bills  of  lading. 
The  supreme  court  further  declared  in  that 
case  that  the  compress  company  held  the  insur- 
ance in  the  forty-four  fire  insurance  companies 
taken  out  by  it  for  the  benefit  and  indemnity 
of  the  railroad  company  or  companies  which 
had  issued  bills  of  lading  on  the  cotton  de- 
stroyed, and  that  to  the  extent  of  its  proper 
share  or  proportion  of  such  fire  insurance  the 
railroad  ccmpany  was  entitled  to  have  the 
same  collected  for  its  protection  and  indem- 
nity; but  in  respect  to  the  liability  of  the  rail- 
road company  upon  its  bills  of  lading  to  these 
marine  insurance  companies,  the  court  could 
make  no  decree,  or  render  any  judgment,  for 
the  reason  that  the  railroad  company  was  not 
a party  to  that  cause.  It,  however,  declared 
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the  rights  of  the  marine  insurance  companies 
and  the  liability  of  the  compress  company, 
and  of  the  fire  insurance  companies,  and  left 
the  former  companies  to  their  remedy  by  way 
of  subrogation  against  the  railroad  company 
upon  its  bills  of  lading  to  be  settled  and  deter- 
mined by  some  new  proceeding;  and  it  was  or- 
dered that  $210,224.37  of  the  fire  insurance 
fund  be  reserved  for  the  indemnity  of  the  rail- 
road company,  if  that  line  should  be  sued  and 
its  liability  to  the  marine  insurance  companies 
should  be  established. 

Accordingly,  on  August  7,  1891,  after  the 
decision  of  the  supreme  court  of  the  state  had 
been  rendered  in  Deming  v.  Merchants  Cotton 
Press  & S.  Co.  13  L.  R.  A.  518,  90  Tenn.  306, 
the  Insurance  Company  of  North  America, 
of  Philadelphia,  a corporation  by  the  laws  of 
the  state  of  Pennsylvania;  the  Atlantic  Mu- 
tual Insurance  Company,  a corporation  by  the 
laws  of  the  state  of  New  York;  the  Providence 
Washington  Insurance  Company,  a corpora- 
tion by  the  laws  of  the  state  of  Rhode  Island, 
on  behalf  of  themselves  and  all  other  marine 
insurance  companies  standing  in  like  position, 
who  had  paid  their  insurance  to  the  owners  of 
the  cotton,  filed  their  bill  in  the  chancery 
.court  of  Shelby  county,  Tennessee,  against 
the  Delaware  Mutual  Safety  Insurance  Com- 
pany, a corporation  by  the  laws  of  the  state 
of  Pennsylvania;  the  Marine  Insurance  Com- 
pany, Limited,  of  London,  resident  of  the 
United  Kingdom  of  Great  Britain  and  Ireland; 
the  Phenix  Insurance  Company,  a corporation 
by  the  laws  of  the  state  of  New  York;  R.  H. 
Deming  and  James  H.  Foster,  partners  as  R. 
H.  Deming  & Co.,  residents  of  the  state  of 
Rhode  Island;  The  British  & Foreign  Marine 
Insurance  Company,  Limited,  of  Liverpool, 
England,  resident  of  the  United  Kingdom  of 
Great  Britain  and  Ireland;  the  Cairo,  Vincen- 
nes & Chicago  Line  of  Illinois;  Anthony  J. 
Thomas  and  Charles  E.  Tracy,  as  receiver 
thereof,  citizens  of  New  York;  the  Merchants’ 
Cotton  Press  & Storage  Company,  a corpora- 
tion of  Tennessee;  S.  R.  Montgomery,  Napo- 
leon Hill,  and  Thomas  H.  Allen,  Jr.,  as  trust- 
ees, citizens  of  Tennessee,  together  with  six 
other  alien  marine  insurance  companies,  and 
William  Watson  and  E.  R.  Wood,  aliens; 
and  forty-four  fire  insurance  companies  of 
West  Virginia,  Pennsylvania,  New  York,  Ill- 
inois, Lousiana,  Wisconsin,  Alabama,  Con- 
necticut, Ohio,  Texas,  Indiana,  and  of  the 
United  Kingdom  of  Great  Britain  and  Ireland. 

The  bill,  in  the  nature  of  a creditor’s  bill, 
after  reciting  the  facts  already  presented,  set 
out  the  various  lots  of  cotton  which  the  com- 
plainants and  the  other  marine  insurance  com- 
panies had  insured  for  the  owners  or  consignees 
thereof,  and  which  were  covered  by  the  bills 
of  lading  of  the  railroad  company,  which  in- 
surance they  had  paid  to  the  owners  upon  the 
destruction  of  the  cotton,  and  further  alleged 
the  contract  between  the  compress  company 
and  the  railroad  company,  and  that  the  former 
was  to  keep  the  cotton  insured  for  the  benefit 
of  the  railroad  company.  The  bill  then  pro- 
ceeded to  charge  that,  having  paid  the  owners 
the  insurance  on  the  cotton  destroyed,  the  com- 
plainants were  entitled  to  be  subrogated  to  the 
rights  of  such  owners  against  the  railroad  com- 
pany on  its  bills  of  lading,  and  to  have  the 
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rights  of  the  railroad  company  enforced  against 
the  compress  company,  ancl  the  various  fire 
insurance  polices  which  the  latter  company 
had  taken  out  on  the  cotton  for  the  benefit  of 
the  railroad  company. 

The  bill  stated  that  the  compress  company 
held  the  fire  insurance  as  trustee  or  agent  for 
the  railroad  company;  that  the  railroad  com- 
pany, being  liable  to  the  owners  of  the  cotton, 
to  whom  it  had  issued  bills  of  lading  for  the 
cotton  while  in  the  possession  of  the  compress 
company,  and  the  marine  insurance  companies 
having  paid  the  owners  for  the  loss  thereof, 
were  entitled  to  be  substituted  to  the  position 
of  the  owners  of  the  cotton  as  against  the  rail- 
road company,  and  as  against  the  compress 
company,  and  the  fire  insurance  companies, 
which  had  issued  policies  to  the  compress  com- 
pany for  the  benefit  of  the  railroad  company. 

It  was  further  set  out  in  the  bill  that  after 
the  loss  occurred  the  compress  company  wrong- 
fully assumed  to  deal  with  the  fire  insurance 
fund  by  applying  a pbrtion  thereof,  amounting 
to  $52,472.26,  for  the  use  of  such  owners  of 
the  cotton  as  had  dray  tickets  from  the  com- 
press company,  and  to  whom  no  bills  of  lad- 
ing had  been  issued,  and  who  had  no  other  in- 
surance; and  that  each  defendant  fire  insurance 
company  had  paid  on  its  respective  policies  to 
the  compress  company  about  15£  per  cent  of 
the  amount  of  its  insurance. 

It  was  claimed  in  the  bill  that  the  compress 
company  wrongfully  assumed  to  thus  deal 
with  the  fire  insurance  fund,  and  in  disregard 
or  violation  of  the  decision  of  the  supreme 
court  of  the  state,  which  had  held  that  the  fire 
insurance  collected  should  be  held  for  the  ben- 
efit of  the  transportation  lines  which  had  is- 
sued bills  of  lading  for  the  cotton  covered 
therein. 

The  bill  further  alleged  that  the  compress 
company  was  neglecting  its  duty  to  collect  the 
fund,  and  it  and  the  fire  insurance  companies 
were  confederating  to  prevent  and  avoid  the 
payments  by  the  fire  insurance  companies  of 
their  policies  on  the  cotton  represented  by  the 
railroad  company’s  bills  of  lading. 

The  bill  sought  to  reach  and  subject,  not 
only  the  fire  insurance  taken  out  by  the  com- 
press company  for  the  benefit  of  the  railroad 
company,  but  also  a share  or  interest  of  the 
railroad  company  in  and  to  certain  real  estate 
which  the  compress  company  had  conveyed 
after  the  fire  to  Napoleon  Hill,  S.  R.  Mont- 
gomery, and  T.  H,  Allen,  Jr.,  to  secure  to  the 
persons  in  contractual  relations  with  it  the 
payment  of  the  contingent  liability  of  the 
compress  company  to  any  or  all  of  them  by 
reason  of  the  failure  to  fully  insure  the  cotton 
for  which  the  carriers  were  liable. 

It  also  claimed  that  of  the  $52,472.26  col- 
lected by  the  compress  company  and  misap- 
propriated to  other  losses,  the  sum  of  $4394.12 
of  these  collections  should  have  gone  to  the 
railroad  company  on  account  of  cotton  cov- 
ered by  its  bills  of  lading.  The  compress 
company  was  sought  to  be  held  liable  for  this 
amount. 

It  was  further  claimed  that  several  of  the  fire 
insurance  policies  were  lost  by  reason  of  the 
compress  company  not  collecting  the  same, 
and  that  others  were  not  taken  out  in  good  and 
I solvent  companies,  and  for  those  lost  the  com- 
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press  company  was  sought  to  be  made  liable  in 
favor  of  the  railroad  company. 

Among  various  marine  insurance  companies 
which  were  named  as  defendants,  as  standing 
in  like  position  with  the  complainants,  was 
the  Pkenix  Insurance  Company,  a ‘corpora- 
tion by  the  laws  of  the  state  of  New  York, 
which  had  policies  outstanding  in  favor  of  the 
owners  of  3600  bales  of  cotton,  of  the  value  of 
$179,108.  The  Phenix  Insurance  Company, 
together  with  Deming  & Company,  on  August 
12,  1891,  filed  their  answer  and  cross- bill 
against  the  same  defendants,  setting  out  that 
it  had  paid  the  loss  on  that  cotton,  and  claimed 
the  same  rights  as  were  sought  to  be  asserted 
in  the  bill  of  the  complainants. 

On  August  7,  1891,  the  railroad  company 
and  Anthony  J.  Thomas  and  Charles  E.  Tracy, 
receivers  thereof,  together  with  the  Delaware 
Mutual  Safety  Insurance  Company,  filed  their 
answer  and  cross-bill  in  the  case  against  the 
compress  company  and  the  fire  insurance  com- 
panies, which  admitted  the  liability  of  the  rail- 
road company  to  the  Delaware  Mutual  Safety 
Insurance  Company  to  the  extent  of  500  bales, 
for  which  it  had  issued  bills  of  lading;  but  de- 
nied generally  its  liability  to  the  marine  insur- 
ance companies  on  the  bills  of  lading  which  it 
had  issued. 

The  prayer  of  the  original  bill  was  that  the 
questions  arising  upon  the  matters  and  things 
connected  with  the  loss  of  the  cotton,  the  in- 
surance thereon,  both  fire  and  marine,  together 
with  the  bills  of  lading  issued  by  the  railroad 
company  to  the  owners  of  the  cotton  which 
was  to  be  transported  by  it,  and  the  liabilities 
of  the  railroad  company  on  its  bills  of  lading, 
and  of  the  compress  company,  might  be  set- 
tled and  adjusted,  and  that  the  rights  of  all 
parties  interested  therein  might  be  determined 
in  behalf  of  the  complainants  and  such  marine 
insurance  companies  as  might  choose  to  come 
in  and  become  parties  to  the  cause;  that  the 
railroad  company  might  be  declared  liable  to 
them,  respectively,  for  the  losses  in  each  lot  of 
cotton  covered  by  its  bills  of  lading;  that  the 
compress  company  should  be  declared  as  hold- 
ing the  fire  insurance  policies  as  indemnity  to 
the  railroad  company  for  the  benefit  of  the  com- 
plainants and  other  marine  insurance  companies 
standing  in  like  position,  and  that  such  insur- 
ance might  be  collected  for  their  benefit;  “that 
attachment  issue  and  be  levied  upon  the  inter- 
est of  the  Cairo,  Vincennes  & Chicago  Line  in 
the  trust  fund  held  by  the  Merchants’  Cotton 
Press  & Storage  Company,  and  by  garnishing 
the  defendant  fire  insurance  companies  to  an- 
swer and  state  what,  if  anything,  they  owe 
upon  their  respective  policies  applicable  to  the 
liability  of  the  Cairo,  Vincennes  & Chicago 
Line,  if  liability  shall  be  declared  herein,  or  by 
any  court  with  the  parties  requisite  to  the  valid- 
ity of  the  judgment  before  such  court.” 

The  bill  further  prayed  for  publication  as  to 
non-resident  defendants,  “and  that  upon  a final 
hearing  of  this  cause  this  court  will  decree  that 
the  C.  V.  & C.  Line  is  liable  to  the  holders, 
and  through  the  holders  to  the  plaintiffs,  for 
the  value  of  each  of  the  lots  of  cotton  covered 
by  the  plaintiffs’  policies  and  the  bills  of  lad- 
ing of  the  C.  V.  & C.  Line,  and  will  apply  the 
insurance  effected  by  the  Merchants’  Cotton 
Press  & Storage  Company  uncollected,  ren- 
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dering  proper  decrees  therefor  against  the  Mer- 
chants’ Cotton  Press  & Storage  Company  and 
the  defendant  fire  insurance  companies  in  ex- 
oneration of  that  liability,  giving  the  propor- 
tionate share  to  the  plaintiffs  severally,  and  to 
such  of  the  defendants  as  stand  in  relation  to 
the  cotton  as  the  plaintiffs  do;  that  the  court 
will  enforce  the  trust  in  the  Senatobia  street 
shed  for  the  benefit  of  the  plaintiffs  and  others, 
to  the  end  that  the  plaintiffs,  and  others  sim- 
ilarly situated  as  the  plaintiffs,  may  be  fully 
paid  the  value  of  the  aforesaid  cotton  covered 
under  their  respective  policies  of  insurance, 
and  distribute  the  residue,  if  any  there  be,  to- 
the  holders  of  the  certificates  issued  by  the 
the  compress  company,  some  of  which  are  held 
by  defendants  Napoleon  Hill  and  S.  R.  Mont- 
gomery, who  are  called  upon  to  produce  a 
specimen  of  them;  and  that  the  said  Hill  is 
asked  to  furnish  a list  of  the  holders  of  such 
certificates,  that  they  may  be  parties  thereto, 
they  belonging  to  a numerous  class,  and  their 
names  unknown  to  the  plaintiffs.  And  the 
plaintiffs  pray  for  such  other  relief,  general 
and  special,  as  may  be  consistent  with  the- 
facts  of  the  case.” 

The  theory  of  the  bill  was  that  the  railroad 
company  and  its  receivers  were  liable  to  the 
holders  of  its  bills  of  lading  for  the  value  of 
the  cotton  burned,  and  which  was  covered  by 
them;  that  the  marine  insurance  companies- 
which  had  insured  the  cotton  and  paid  the 
losses  thereon  to  the  owners  or  consignees 
thereof,  were  entitled  to  be  subrogated  to  the 
rights  of  such  owners  as  against  the  carrier;, 
that  the  railroad  company,  through  its  agent,, 
(the  compress  company)  was  entitled  to  recover 
against  the  fire  insurance  companies  under  the 
policies  they  had  issued  to  the  compress  com- 
press company,  as  its  agent,  and  for  its  bene- 
fit, and  that  the  complainants,  and  those  stand- 
ing in  like  position,  were  entitled  to  reach  the 
fire  insurance  fund  through  the  rights  of  the 
railroad  company,  for  whose  benefit  such  fire 
insurance  was  taken  out  by  the  compress  com- 
pany. 

On  September  5,  1891,  the  defendants,  the 
Royal  Insurance  Company,  the  Continental 
Insurance  Company,  the  Fire  Association,  the 
Home  Insurance  Company  of  Louisiana,  the 
Liverpool,  London  & Globe  Insurance  Com- 
pany, and  the  National  Fire  Insurance  Com- 
pany presented  their  petition  for  removal  of 
the  cause  from  the  chancery  court  of  Shelby 
county  to  the  United  States  Circuit  Court  for 
the  Western  District  of  Tennessee.  That  pe- 
tition was  defective  and  was  not  acted  upon. 
Thereafter,  on  November  21,  1891,  the  same- 
defendants  filed  their  joint  amended  petition 
for  the  removal  of  the  cause,  and,  after 
setting  out  the  nature  and  character  of  the 
original  and  cross  bills,  and  the  steps  taken  in 
the  cause  up  to  date,  and  the  relief  sought  by 
the  original  and  cross-bills  proceeded  as  follows^ 

“Petitioners  state  and  show  that  the  Mer- 
chants’ Cotton  Press  & Storage  Companj^  is  a 
citizen  of  the  state  of  Tennessee;  that  the  C. 
V.  & C.  line  is  a citizen  of  the  state  of  Illinois, 
and  that  the  petitioners  are  citizens  and  sub- 
jects  of  foreign  states  or  of  states  other  than 
the  state  of  Tennessee  or  Illinois,  the  said 
Royal  Insurance  Company  and  the  said  Lon- 
don, Liverpool  & Globe  Insurance  Companies- 
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being  citizens  and  subjects  of  Great  Britain, 
and  the  said  Continental  Insurance  Company 
and  said  Fire  Association  being  citizens  of 
New  York,  the  said  Home  Insurance  Com- 
pany being  a citizen  of  Louisiana,  and  the  said 
National  Fire  Insurance  Company  being  a cit- 
izen of  the  state  of  Connecticut,  and  that  the 
controversy  is  wholly  between  citizens  of  dif- 
ferent states  or  between  citzens  of  one  or  more 
of  the  several  states  and  foreign  citizens  and 
subjects,  and  that  the  same  can  be  fully  deter- 
mined as  between  them. 

The  Merchants’  Cotton  Press  & Storage 
Company  is  the  assured  in  the  policies  issued 
by  said  fire  insurance  companies,  and  the  sole 
question,  so  far  as  concerns  said  fire  insurance 
companies,  is  whether  said  Merchants’  Cotton 
Press  & Storage  Company,  a defendant  upon 
the  record,  can  recover  against  said  fire  in- 
surance companies  on  their  respective  policies 
as  set  out  in  the  bill  of  complaint  in  behalf  of 
the  plaintiffs  and  others  in  like  situation  or  in 
behalf  of  the  C.  Y.  & C.  Line. 

“Petitioners  further  state  and  show  that  the 
amount  in  the  controversy  as  between  the  said 
plaintiffs  and  each  of  the  petitioners  exceeds 
the  sum  of  two  thousand  dollars,  exclusive  of 
the  interest  and  cost.” 

The  necessary  bond  was  tendered  with  the 
petition.  The  chancery  court  denied  the  ap- 
plication for  removal,  and  the  cause  then  pro- 
ceeded in  that  court  to  a final  decree,  which 
granted  substantially  the  relief  sought  for  in 
the  bill,  and  from  that  decree  certain  of  the  de- 
fendants appealed  to  the  supreme  court  of  the 
state  of  Tennessee.  That  court  affirmed  the 
decree  below  upon  the  merits,  and  sustained 
the  action  of  the  chancery  court  in  denying 
the  application  for  removal,  on  the  ground 
that  the  real  controversy  in  the  cause  was  be- 
tween the  marine  insurance  companies  and  the 
railroad  company  and  its  receivers;  that  the  ob- 
ject of  the  controversy  was  to  charge  the  rail- 
road company  with  the  loss  sustained  by  stop- 
pers and  paid  by  the  marine  insurance  compa- 
nies, and  incidentally  to  collect  from  the  fire 
insurance  companies  such  decree  as  might  be 
obtained  against  the  railroad  company  and  its 
receivers,  to  the  extent  that  the  railroad  com- 
pany was  a beneficiary  in  the  fire  policies  taken 
out  by  the  compress  company. 

The  supreme  court  of  the  state  further  held 
that  the  fire  insurance  companies  occupied  sub- 
stantially the  position  of  garnishees,  and  that 
their  indebtedness  upon  their  respective  policies 
might  be  reached  and  held  subject  to  such  final 
decree  as  complainants  might  obtain  against 
the  railroad  company,  and  that  the  fire  insur- 
aace  companies  had  no  separable  controversy  in 
the  sense  of  the  judiciary  acts  which  entitled 
them,  or  either  of  them,  to  remove  the  cause 
from  the  state  court  to  the  Circuit  Court  of 
the  United  States  for  the  Western  District  of 
Tennessee. 

The  court  further  held  that  if  the  complain- 
ants, and  the  other  marine  insurance  companies 
standing  in  like  situation  with  them,  should 
fail  to  establish  liability  against  the  railroad 
company,  that  no  controversy  would  remain  as 
to  the  other  defendants,  as  the  marine  insur- 
ance companies  had  no  right  of  action  against 
any  of  the  fire  insurance  companies,  except  as 
incidental  to  their  litigation  with  the  carrier; 
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that  the  fire  insurance  companies  were  made 
parties  only  in  aid  of  the  relief  which  was 
asked,  and  that  no  relief  could  be  granted 
against  them  unless  the  marine  insurance 
companies  obtained  a judgment  against  the 
railroad  company.  So  that  the  latter  was  an 
indispensable  party  to  the  litigation,  and  the 
suit  was  in  fact  a single  cause  of  action  against 
the  carrier,  with  incidental  relief  against  the 
compress  company  and  the  fire  insurance  com- 
panies, and  was  not  removable  by  the  latter 
companies  under  the  principles  laid  down  in 
St.  Louts  & S.  F.  R.  Co.  v.  Wilson , 114  U.  S. 
62  [29;  67];  Crump  v.  Thurber,  115  U.  S.  56, 
61  [29:  328,  329];  Fidelity  Ins.  T.  & S.  D.  Co. 
v.  Huntington , 117  U.  S.  280,  282  [29:898, 
899]. 

In  tbis  conclusion  of  the  supreme  court  of 
the  state  of  Tennessee  we  fully  concur.  The 
case  made  by  the  bill  and  the  relief  sought 
thereunder  in  behalf  of  complainants,  and  those 
standing  in  like  situation  with  them,  clearly 
did  not  present  any  separable  controversy. 
The  plaintiffs  in  error,  -who  were  the  petition- 
ers for  removal,  put  their  right  of  removal 
mainly  upon  the  ground  that  the  case  made  by 
the  original  and  cross-bills  was  virtually  a suit 
by  the  compress  company  against  the  fire  in- 
surance companies;  that  as  the  compress  com- 
pany was  a citizen  of  Tennessee,  and  each  of 
said  petitioning  fire  companies  was  a citizen  of 
another  state,  or  an  alien,  the  latter  had  aright 
to  remove  the  cause.  This,  we  think,  is  a clear 
misapprehension  of  the  scope  of  the  bill.  It 
admits  of  no  question  that  the  fire  insurance 
policies  taken  out  by  the  compress  company 
under  its  contract  with  the  railroad  company 
were,  as  expressed  on  the  face  of  the  policies, 
for  the  benefit  of  the  carrier,  and  were  in- 
tended for  its  protection  and  indemnity.  The 
compress  company  had,  therefore,  no  personal 
interest  whatever  in  the  fire  insurance  policies 
as  against  the  railroad  company  by  virtue  of 
the  contract  between  the  railroad  company  and 
the  compress  company,  and  by  the  terms  of 
the  fire  insurance  policies  the  railroad  company 
was  the  beneficiary  under  those  policies  to  the 
extent  necessary  to  indemnify  it  against  liabil- 
ity for  losses  incurred  directly  to  itself,  or 
through  its  liability  on  its  bills  of  lading.  The 
railroad  company  had  such  an  insurable  inter- 
est in  the  cotton,  and  was,  to  that  extent,  the 
owner  of  the  insurance  standing  in  the  name 
of  the  compress  company,  or  held  in  trust  for 
it.  This  is  settled  by  California  Ins.  Co.  v. 
Union  Compress  Co.  133  U.  S.  387,  423j  [33: 
730,  740]. 

The  compress  company,  aside  from  the 
claims  which  were  sought  to  be  asserted  against 
it  personally,  as  trustee  of  the  fire  insurance 
fund,  which  was  sought  to  be  reached  to  the 
extent  of  the  railroad  company’s  interest  there- 
in, was  a necessary  and  indispensable  party  to 
the  suit,  under  the  authority  of  Thayer  v.  Life 
Asso.  of  America,  112  U.  S.  717  T28:864],  and 
Wilson  v.  Oswego  Twp.  ante,  p.  70. 

It  admits  of  no  question  that  the  primary 
liability,  or  the  right  to  reach  the  fire  insur- 
ance fund,  had  also  to  be  worked  out  in  favor 
of  the  complainants, and  other  marine  insurance 
companies,  through  the  liability  of  the  railroad 
company  upon  its  bills  of  lading.  The  suit 
could  not  have  proceeded  a step  without  the 
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presence  of  the  railroad  company,  and  certain- 
ly it  presents  no  separable  controversy  as  be- 
tween the  compress  company  and  the  several 
fire  insurance  companies. 

It  is  further  suggested,  as  to  the  right  of  re- 
moval, that  each  of  the  marine  insurance  com- 
panies had  a distinct  and  separate  cause  of 
action  against  each  of  the  fire  insurance  com- 
panies on  their  respective  policies.  This  is  a 
misapprehension,  for  the  marine  insurance 
companies  had  no  right  of  action  against  the 
fire  insurance  companies.  Their  cause  of  ac- 
tion was  against  the  railroad  company  under 
its  bills  of  lading  issued  to  the  owners  of  the 
cotton,  w?ho  were  the  assured  in  the  marine 
companies,  and  whose  loss  had  been  paid  by 
those  companies.  The  right  of  those  compa- 
nies was  directly  against  the  railroad  company, 
by  way  of  subrogation,  and  to  enforce  its  lia- 
bility under  its  bills  of  lading.  They  could 
not  have  proceeded  directly  against  the  fire 
companies  without  the  presence  of  the  rail- 
road company.  The  latter  was  an  indispensa- 
ble party  to  the  relief  sought,  for  it  was  through 
only  this  alleged  liability  that  the  fire  insur- 
ance fund  could  be  reached  and  subjected  to 
the  indemnity  of  the  marine  insurance  com- 
panies. If  each  of  these  marine  insurance 
companies  had  filed  a separate  bill  for  the  same 
relief  sought  by  their  joint  suit  there  could 
have  still  been  no  right  of  removal  on  the  part 
of  the  fire  insurance  companies  on  the  ground 
of  a separable  controversy,  even  if  the  fire  in- 
surance companies  were  not  garnishees,  as 
held  by  the  supreme  court  of  Tennessee,  for 
the  reason  that  the  railroad  company  and  the 
compress  company  wrould  both  have  been  in- 
dispensable parties,  and  could  not  have  been 
arranged  on  the  same  side  with  the  complain- 
ants, inasmuch  as  the  liabilities  of  the  railroad 
company  to  the  marine  insurance  company 
was  the  primary  question  to  be  determined. 
Louisville  & N.  R.  Co.  v.  lde,  114  U.  S.  52  [29: 
63];  Pirie  v.  Tvedt,  115  U.  S.  41  [29:  331]. 

The  complainants  had  a right  to  join  in  en- 
forcing the  common  liability  of  the  railroad 
company  upon  its  bills  of  lading,  and,  in  the 
language  of  Chief  Justice  Marshall,  in  New 
Orleans  v.  Winter , 14  U.  S.  1 Wheat.  91  [4:44], 
^‘having  elected  to  sue  jointly  the  court  is  inca- 
pable of  distinguishing  their  case,  so  far  as  re- 
spects jurisdiction,  from  one  in  which  they 
were  compelled  to  unite.”  This  ruling  has 
been  approved  in  Peninsular  Iron  Co.  v.  Stone, 
121  U.  S.  631,  633  [30:1020,  1021]. 

In  the  present  case,  as  in  Peninsular  Iron 
Co.  v.  Stone,  the  rights  of  each  of  the  complain- 
ants and  of  other  marine  insurance  companies 
occupying  the  same  position,  depend,  as  against 
the  petitioners  for  removal,  on  the  alleged  right 
of  the  marine  companies  to  hold  the  railroad 
company  liable,  by  wTay  of  subrogation,  upon 
its  bills  of  lading,  and,  as  an  incident  to  that 
liability,  to  collect  the  fire  insurance  fund  to 
the  extent  of  the  railroad  company’s  share 
therein.  “Although,  as  between  themselves, 
they  have  separate  and  distinct  interests,  they 
joined  in  a suit  to  enforce  an  obligation  which 
is  common  to  all;  . . . and  while  all  the  com- 
plainants need  not  have  joined  in  enforcing  it, 
they  have  done  so,  and  this,  under  the  rule,  in 
New  Orleans  v-.  Winter,  14  U.  S.  1 Wheat.  91 
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[4:44],  controls  the  jurisdiction.”  The  volun- 
tary joinder  of  the  parties  has  the  same  effect 
for  purposes  of  jurisdiction  as  if  they  had  been 
compelled  to  unite. 

The  right  of  removal  must  be  determined  by 
the  pleadings  at  the  time  the  petition  is  filed 
( Graves  v.  Corbin,  132  U.  S.  585  [33:  467]  ) and 
testing  the  application  made  in  the  present  case 
by  this  rule,  we  had  no  dispute  or  controversy 
set  forth  in  the  bill  or  in  the  petition  for  removal 
between  the  compress  company  and  the  fire 
insurance  companies.  On  the  contrary,  these 
defendants  are  charged  with  confederating  to- 
gether for  the  purpose  of  relieving  the  fire  in- 
surance companies  from  liability  on  their  poli- 
cies. 

The  bill  seeks  to  charge  the  railroad  compa- 
ny, and  then  to  reach  and  subject  its  equitable 
rights  and  interests  in  the  fire  insurance  fund, 
taken  out  by  the  compress  company  for  its 
benefit.  There  is  not  in  the  bill  or  iu  the 
cross- bills  any  suggestion  or  intimation  that 
there  is  any  controversy  or  dispute  between  the 
railroad  company  and  the  compress  company; 
or  between  the  compress  company  and  the  fire 
insurance  companies.  Under  such  circumstan- 
ces there  is  manifestly  no  separable  controversy 
made  by  the  pleadings,  such  as  entitles  the  fire 
companies,  or  either  of  them,  to  remove  the 
cause.  There  is,  in  fact,  no  controversy 
“which  can  be  fully  determined  as  between 
them,”  and  as  stated  by  this  court  in  Torrence 
v.  Shedd,  144  U.  S.  527,  530  [36:528,  531],  “by 
the  settled  construction  of  this  section  (refer- 
ring to  separable  controversies)  the  whole  sub- 
ject-matter of  the  suit  must  be  capable  of  be- 
ing finally  determined  as  between  them  (the 
parties  seeking  removal)  and  complete  relief 
afforded  as  to  the  separate  cause  of  action, 
without  the  presence  of  others  originally  made 
parties  to  the  suit.” 

It  may  be,  under  the  Judiciary  Act  of 
March  3,  1887  (and  1888)  as  under  the  Act  of 
March  3,  1875,  that  the  court  may  disregard 
the  particular  position  of  the  parties  as  com- 
plainants or  defendants,  assigned  to  them  by 
the  pleader,  for  the  purpose  of  determining  the 
right  of  removal  [Harter  Twp.  v.  Kernochan, 
103  U.  S.  562  [26:  411])  and  the  matter  in  dis- 
pute may  be  ascertained  by  arranging  the 
parties  to  the  suit  on  opposite  sides  of  the  dis- 
pute, and  if  by  such  an  arrangement  it  appears 
that  those  on  one  side  are  all  citizens  of  differ- 
ent states  from  those  on  the  other,  the  suit 
may  be  removed.  Meyer  v.  Delaware  R. 
Const.  Co.  ( Removal  Cases)  100  U.  S.  457  [25: 
593];  Ayers  v.  Chicago,  101  U.  S.  184  [25: 
838 1 . 

The  plaintiffs  in  error  in  the  present  cases 
seek  to  sustain  the  right  of  removal  by  the  ap- 
plication of  this  rule;  but  it  will  not  avail 
them,  for  if  the  parties  are  arranged  on  oppo- 
site sides  of  the  primary  and  controlling  mat- 
ter in  dispute,  we  shall  have  the  three  com- 
plainants, together  with  the  Phenix  Insurance 
Company,  a corporation  of  the  state  of  New 
York;  the  Union  Marine  Insurance  Company, 
Limited,  of  London,  England;  the  British  & 
Foreign  Insurance  Company  of  Liverpool, 
England,  and  the  Standard  Marine  Insurance 
Company,  Limited,  of  England,  on  one  side, 
and  the  railroad  company,  the  compress  com- 
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pany,  and  the  fire  insurance  companies,  to- 
gether with  the  other  defendants,  as  parties 
on  the  other  side. 

Now,  as  thus  arranged,  we  have  two  alien 
corporations  on  the  side  of  the  complainants, 
and  two  alien  fire  insurance  companies  (the 
London,  Liverpool  & Globe  Insurance  Com- 
pany, and  the  Royal  Insurance  Company)  on 
the  side  of  the  defendants.  Under  such  posi- 
tion, the  alien  petitioners  would  not  be  entitled 
to  removal;  besides  it  is  settled  by  King  v. 
Cornell,  106  U.  S.  395  [27:  60]  that  subdivision 
two  of  section  639  of  the  Revised  Statutes  was 
repealed  by  the  Act  of  1875,  so  that  an  alien 
sued  with  a citizen  had  no  right  of  removal, 
and  this  subdivision  two  of  that  section  was 
not  restored  by  the  Act  of  March  3,  1887; 
hence,  an  alien,  in  the  position  of  the  alien  pe- 
titioners, in  the  present  case,  would  have  no 
right  to  remove  the  cause  on  the  ground  of  a 
separable  controversy. 

Again,  the  parties  being  arranged,  as  above, 
according  to  the  matter  in  dispute,  we  have 
the  Phenix  Insurance  Company  of  New  York 
in  the  position  of  plaintiff,  with  the  Mutual 
Pire  Insurance  Company  of  New  York  (No. 

809)  the  Continental  Insurance  Company  (No. 

810)  and  the  Fire  Association  (No.  811)  cor- 
porations of  the  same  state,  applying  for  the 
removal.  It  is  too  clear  to  require  the  citation 
of  authorities  that  in  this  position  of  the  New 
York  corporations,  those  occupying  the  posi- 
tion of  defendants  had  no  right  of  removal. 

It  is  further  shown  by  the  pleadings  that 
the  Phenix  Insurance  Company  in  its  cross- 
bill made  a defendant  of  the  Newport  News 
& Mississippi  Valley  Company,  a corporation 
organized  under  the  laws  of  Connecticut, 
which  was  a carrier  from  Memphis  to  points 
east,  and  had  a contract  with  the  compress 
company  like  that  of  the  Cairo,  Vincennes  & 
Chicago  Railroad  Company,  to  insure  cotton 
to  be  carried  over  its  line,  under  which  ar- 
rangement it  had  issued  bills  of  lading  to  va- 
rious parties  insured  by  the  Phenix  Insurance 
Company;  and  that  company,  after  payment 
of  the  losses  by  its  cross-bill,  sought  the  same 
relief  against  the  Newport  News  & Mississippi 
Valley  Company  which  was  sought  against  the 
Cairo,  Vincennes  & Chicago  Railroad  Compa- 
ny. So  that  to  the  cross-bill  of  the  Phenix 
Company  there  were  two  Connecticut  de- 
fendants, viz,  the  National  Fire  Insurance 
Company  (No.  808)  and  the  Newport  News  & 
Mississippi  Valley  Company,  and  the  relief 
sought  made  both  of  those  corporations  neces- 
sary and  indispensable  parties.  The  Connec- 
ticut corporations  could  not  in  this  situation 
of  the  parties,  if  no  other  objection  existed,  be 
entitled  to  remove  the  cause. 

In  respect  to  the  two  other  plaintiffs  in  er- 
ror, the  Merchants’  Cotton  Press  & Storage 
Company  (No.  807)  and  the  Mutual  Fire  In- 
surance Company  (No.  809)  it  appears  that 
neither  of  these  parties  made  application  to  re- 
move the  cause  from  the  chancery  court  of 
Shelby  county.  So  that  neither  of  them  is  in 
position  to  assign  error  as  to  the  action  of  the 
court  in  denying  the  other  parties  the  right  of 
removal.  In  Hand  v.  Walker,  117  U.  S.  340, 
345  [29:  907,  909],  it  was  held  that  the  right 
to  take  steps  for  the  removal  of  a cause  to  the 
circuit  court  of  the  United  States,  on  the 
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ground  of  a separable  controversy,  was  con- 
fined to  the  parties  actually  interested  in  such 
controversy.  In  that  case  the  court  said  on 
this  subject:  “That  neither  of  the  parties  to 
the  controversy,  if  it  be  separable,  a question 
which  we  do  not  decide,  have  petitioned  for 
removal,  and  the  right  to  remove  a suit  on 
the  ground  of  a separable  controversy  is,  by 
the  statute,  confined  to  the  parties  actually  in- 
terested in  such  controversy.” 

It  is,  therefore,  we  think,  clear  that  whether 
the  cause  be  looked  at  as  a w7hole,  or  whether 
it  be  considered  under  any  adjustment  or  ar- 
rangement of  the  parties  on  opposite  sides  of 
the  matter  in  dispute,  there  was  no  right  of 
removal  on  the  part  of  the  several  plaintiffs  in 
error,  or  either  of  them. 

The  remaining  assignment  of  error  based 
upon  the  alleged  allowance  by  the  local  agent 
of  the  railroad  company  of  special  rates,  re- 
bates, or  drawbacks  to  Jones  Brothers  & Com- 
pany which,  it  is  claimed,  rendered  the  bills 
of  lading  issued  by  the  railroad  company  to  the 
owners  of  consignees  of  the  cotton  void,  so 
that  the  marine  insurance  companies,  who  had 
paid  the  losses,  could  have  no  right  upon  such 
bills  of  lading  against  the  railroad  company, 
or  the  fire  insurance  companies,  needs  but  little 
consideration.  The  supreme  court  of  the  state 
disposed  of  this  question  as  follows:  “This 

fact  of  special  rate  and  rebate  is  denied  and 
it  is  a matter  of  controversy  and  conflict 
of  evidence,  and  it  is  also  insisted  in  answer  to 
this  by  plaintiffs  that  the  interstate  commerce 
law  does  not  apply  for  the  reason  that  the  evi- 
dence disproves  any  ‘ common  contract  ’ over 
the  river  and  rail  rate.  We  are  of  opinion, 
however,  and  rest  our  decision  upon  the 
ground  that  if  it  were  assumed  that  the  law 
was  applicable,  and  the  fact  of  agreement  for 
rebate  and  special  rate  proven,  it  wmuld  not 
prevent  liability  on  the  part  of  the  carrier  for 
the  freight  received  and  covered  by  insurance 
in  the  hands  of  the  carrier’s  agent.  The  law 
makes  such  agreements  as  to  rebate,  etc.,  void, 
but  does  not  make  the  contract  of  affreight- 
ment otherwise  void,  and  we  think  there  is 
nothing  in  the  law  or  the  policy  of  it,  which 
requires  a construction  that  would  excuse  a 
carrier  front  all  liability  when  it  made  such  a 
contract  in  connection  with  that  for  receipt 
and  transportation  of  freight.  Such  a con- 
struction would  encourage  rather  than  dis- 
courage such  unlawful  agreements  for  rebates. 
The  carrier  might  prefer  them  to  liability  for 
the  freight.  Such  a contract  for  rebate  would 
be  void,  and  could  not  be  enforced;  but  we 
think  the  shipper  could  nevertheless  recover 
for  loss  of  his  freight  through  the  carrier’s 
and  insurer’s  negligence.  No  different  con- 
struction has  yet  been  put  upon  the  interstate 
commerce  law  so  far  as  we  are  advised,  and 
we  decline  to  give  it  any  other.”  We  concur 
in  the  correctness  of  this  conclusion  of  the 
state  supreme  court. 

Jones  Bros.  & Company  were  either  the 
agents  of  the  owners  or  consignees  of  the  cot- 
ton, or  the  sellers  thereof  to  eastern  consign- 
ees, and  the  rebates  or  drawbacks  which  they 
claimed  to  have  been  allowed,  if  allowed  at  all, 
according  to  the  testimony  of  one  of.  the  mem- 
bers of  the  firm,  was  a private  benefit  which 
the  firm  secured,  and,  so  far  as  appears,  with. 
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out  the  knowledge  or  consent  of  the  owners 
or  consignees  of  the.  cotton.  Under  such  cir- 
cumstances, if  such  rebates  were  paid  or  al- 
lowed to  the  firm  by  the  agent  of  the  railroad 
company,  it  is  difficult  to  understand  upon 
what  principle  such  an  allowance  would  vitiate 
or  render  void  the  bills  of  lading  which  the 
railroad  company  issued  to  the  owners  of  the 
cotton.  It  is  still  more  difficult  to  under- 
stand how  the  compress  company,  or  the  fire 
insurance  companies,  could  avail  themselves  of 
the  arrangement,  even  regarding  it  as  illegal, 
between  the  agent  of  the  railroad  company  and 
Jones  Brothers  & Company.  They  were  not 
parties  to  it,  and  they  wTere  not  affected  by  it 
in  any  way,  shape,  or  form. 

There  is  nothing  in  the  interstate  commerce 
law  which  vitiates  bills  of  lading,  or  which, 
by  reason  of  such  allowance  to  Jones  Brothers 
& Company,*  if  actually  made,  would  invali- 
date the  contract  of  affreightment  or  exempt 
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the  railroad  company  from  liability  on  its 
bills  of  lading. 

The  principles  laid  down  in  Interstate  Com- 
merce Com.  v.  Baltimore  & 0.  R.  Co.  145  U.  S. 
263  [36:  699]  4 Inters.  Com.  Rep.  92,  fall  far 
short  of  establishing  that  the  alleged  allowance 
of  rebate  to  Jones  Brothers  & Company  would  j 
render  the  railroad  company’s  bills  of  lading 
invalid  and  defeat  the  right  of  the  marine  in- 
surance companies,  who  had  paid  the  losses,  to  | 
subrogation  against  the  railroad  company  on  j 
bills  of  lading  issued  to  the  owners  or  consignees  I 
of  the  cotton,  who  are  not  shown  to  have  i 
known  of,  or  consented  to,  the  railroad  compa-  j 
ny’s  agent  giving  such  rebates. 

We  are,  therefore,  of  opinion  that  the  Fed- 
eral questions  presented  by  the  assignments  of 
error  were  not  well  taken  and  are  not  sus- 
tained, and  that  the  judgment  of  the  supreme 
court  of  the  state  of  Tennessee  in  all  of  the 
causes  must  be  affirmed. 
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GEORGIA  PACKING  CO.  et  al.  v.  Mayor  and  Council  of  MACON. 
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1.  A license  tax  of  $590  per  annum  imposed  on 
every  person  selling1  in  a city  any  meat  which 
is  not  from  animals  of  his  own  raising,  un- 
less he  rents  a stall  in  a public  market,  while 
the  rent  of  such  stall  is  8150  per  year  and  the 
marke.t  regulations  are  so  restricted  and  bur- 
. densome  as  to  preclude  the  reasonable  conduct  of 
a wholesale  business  there,  is  unconstitutional  in 
respect  to  wholesale  dealers  in  meat  brought  from 
other  states,  by  reason  of  the  necessarily  result- 
ing discrimination  against  them,  although  the 
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ordinances  on  the  subject  on  their  face  purport  • 
to  apply  to  vendors  irrespective  of  the  places  from  < 
which  it  comes, --especially  where  neither  sales  < 
nor  inspection  of  meat  are  restricted  to  the  mar- 
ket, and  the  regulations  are  clearly  made  for  the 
purpose  of  revenue  and  not  merely  to  prevent  the 
sale  of  uninspected  meat. 

2.  The  enforcement  of  city  ordinances  which 
attempt  an  unconstitutional  interference  with 
interstate  commerce  may  be  restrained  by  in- 
junction from  a Federal  court. 


Decided  August  2,  1893. 


SUIT  to  enjoin  defendants  from  enforcing 
against  complainants  the  provisions  of  a 
city  ordinance  regulating  the  sale  of  dressed 
meats.  Judgment  in  favor  of  complainants. 

Statement  by  Speer,  J. : 

The  complainants  are  wholesale  and  retail 
butchers  in  the  city  of  Macon,  in  this  dis- 
trict. They  supply  meats  to  the  people  of 
Macon  and  the  surrounding  country,  dealing 
exclusively  in  dressed  meats.  They  do  not 
slaughter.  Five  sixths  of  the  meats  they 
furnish  their  customers  are  cattle  reared  in 
western  states,  killed  and  dressed  there,  and 
shipped  in  refrigerating  cars  to  Macon. 
These  are  of  a better  quality  than  the  meats 
obtained  in  the  country  contiguous  to  Macon, 
and  the  complainants  state  for  that  reason 
would  naturally  be  regarded  with  more  favor 
by  the  public,  if  the  complainants  had  the 

Note.— The  opinion  in  the  above  case  very  fully 
presents  the  subject  of  license  taxes  as  affecting 
interstate  commerce  in  meat,  and  illustrates  it  by 
a striking  instance  of  an  unlawful  attempt  to  re- 
strict such  trade. 

4 Inter  S. 


equal  protection  of  the  laws;  but  complain- 
ants insist  that  this  is  not  the  case,  for  that  | 
the  mayor  and  council  of  the  city  of  Macon  ; 
are  depriving  them  of  the  equal  protection 
of  the  laws,  and  of  due  process  of  law,  and 
of  the  right  they  have  to  conduct  their  busi- 
ness conformably  to  law.  The  gravamen  of 
the  complaint  is  that  on  the  second  day  of 
June,  1888,  certain  market  regulations  were 
enacted  for  Macon  ; market  hours  were  pre- 
scribed, as  follows  : In  winter  from  daylight 
until  ten  o’clock.  In  summer  from  3 A.  M. 
to  9 A.  M.  By  the  municipal  law,  winter 
begins  October  1,  and  summer,  April  1 ; but 
on  Saturdays  the  market  house  is  open  from 
3 o’clock  P.  M.  to  8 o’clock  P.  M.  in  winter, 
and  9 o’clock  in  summer.  These  regulations 
further  provide  that  it  is  unlawful  to  sell  or 
offer  for  sale  any  meats  on  the  streets  or  else- 
where in  the  city  of  Macon  during  said 
market  hours,  and  heavy  penalties  are  pre- 
scribed for  a violation  of  this  rule.  Stalls 
are  rented  in  the  market,  but  none  for  a sum 
less  than  $150  per  annum,  but  although  a 
butcher  may  rent  a stall,  yet  his  business  is 
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practically  destroyed  for  the  ordinance  pro- 
vides that  no  person  shall  be  permitted  to 
buy  more  at  the  market  than  is  necessary  for 
the  use  of  his  or  her  family,-  except  during 
the  last  hour  of  the  market  hours,  and  further 
that  no  person  shall  sell,  or  contract  to  sell, 
to  any  one,  any  article  of  produce  or  meat 
which  is  to  be  'delivered  after  market  hours, 
outside  of  the  market  building.  Not  only, 
therefore,  is  complainants’  business  cut  off 
elsewhere  during  the  market  hours,  but  even 
as  renters  of  stalls  they  claim  they  are  so 
hindered  and  limited  as  to  prevent  them  from 
selling  meats  in  any  considerable  amount  to 
those  who  are  willing  to  buy.  It  is  further 
provided  by  the  market  ordinances  that  all 
persons,  not  renting  a stall  at  the  market  for 
the  sale  of  meat,  and  who  shall  sell  any  kind 
of  meat  on  the  streets  of  the  city  of  Macon, 
at  any  time  during  the  day  or  night,  shall 
pay  a license  tax  of  $500  per  annum,  said 
license  to  be  paid  in  advance  ; provided,  this 
section  shall  not  apply  to  farmers  bringing 
into  the  city  for  the  purpose  of  sale  the  flesh 
of  any  animal  raised  by  themselves  after 
market  hours.  By  this  last  clause  we  may 
safely  presume  it  is  meant  that  it  shall  not 
apply  to  farmers  bringing  into  the  city  for 
the  purpose  of  sale,  after  market  hours,  the 
flesh  of  any  animal  raised  by  themselves. 

It  is  further  provided  that  after  the  expira- 
tion of  market  hours  every  person  having  any 
product  or  article  for  sale  shall  remove  the 
same  from  the  market  place.  On  account  of 
this  last  provision,  the  complainants  com- 
plain that  they  are  forced  to  haul  their  meats 
to  and  from  the  market  at  great  trouble,  ex- 
pense, and  annoyance.  That  on  account  of 
the  restrictions  and  hindrances  above  men- 
tioned, although  the  market  hours  constitute 
the  principal  portion  of  the  day  when  the 
people  have  ordinarily  been  accustomed  to 
make  their  purchases  of  meat,  yet  the  sales 
at  the  market  do  not  constitute  one  half  of 
the  sales  at  retail  made  after  market  hours  at 
the  complainants’  respective  places  of  busi- 
ness elsewhere  in  the  town,  so  that  a large 
part  of  their  capital  and  time  are  wasted 
during  market  hours.  That  the  ordinance 
further  provides  “that  a license  shall  be  im- 
posed on  butchers  or  others  who  have  no  stall 
in  the  market  and  who  shall  sell  from  any 
shop  or  wagon  (other  than  nonresidents  sell- 
ing meats  of  their  own  raising)  ; and  no 
license  shall  be  issued  for  less  than  five  hun- 
dred dollars.  ” This,  it  is  alleged,  is  a dis- 
crimination in  favor  of  the  producers,  of  meat 
raised  in  the  country  tributary  to  Macon, 
and  against  meat  producers  who  make  their 
products  in  the  western  markets,  and  ship 
them  for  sale  to  Georgia. 

The  license  tax,  exclusive  of  the  market 
ordinance,  for  the  year  1893  upon  wholesale 
dealers  in  meat,  selling  to  the  trade  only, 
is  $25. 

Complainants  aver  that  the  wholesale  meat 
trade  in  Macon  handles  western  meats  only. 
There  is  not  enough  meat  produced  in  the 
country  around  Macon  to  create  a wholesale 
business,  and  the  tax  operates  to  put  a burden 
upon  interstate  commerce  and  to  give  an  un- 
due advantage  to  dealers  in  meats  raised  near 
Macon.  If  the  complainants  should  not  rent 
4 Inter  S. 


a stall  in  the  market  house  under  these  or- 
dinances, they  must  pay  a license  of  $500, 
even  though  they  sell  only  after  the  market 
hours  are  over,  while  farmers  from  the  sur- 
rounding country  may  retain  meats  brought 
into  the  city  without  any  license  whatever. 
The  market  ordinance,  undertaking  to  prevent 
the  sale  of  meat  on  the  streets  of  the  city  of 
Macon  outside  of  market  hours  expressly 
recognizes  such  sales.  It  is  not,  therefore,  an 
ordinance  intended  to  prevent  the  selling  of 
meats  on  any  particular  street  or  in  any  par- 
ticular locality.  Nor  does  it  provide  for  the 
inspection  of  meats  elsewhere  than  at  the 
market,  and  in  point  of  fact  the  officials  of 
the  city  have  at  no  time  undertaken  to  inspect 
meats  elsewhere  than  in  the  market  house. 
It  is,  then,  not  an  ordinance,  made  for  the 
protection  of  health,  or  for  the  inspection  of 
meats,  or  for  compelling  the  sale  of  meats 
in  a particular  locality,  which  might  be  done 
under  the  exercise  of  the  police  power;  but 
that  under  the  guise  of  police  regulation,  it 
is  an  ordinance  wholly  for  the  collection  of 
a revenue.  That  as  such  it  is  in  violation 
of  the  constitution  of  the  state  of  Georgia 
and  of  the  United  States,  in  that  it  pre- 
scribes a cheaper  license  tax  for  those  who 
sell  in  the  market  and  at  their  regular  place 
of  business,  than  for  those  who  sell  at  their 
regular  place  of  business,  and  no  tax  at  all 
for  farmers  selling  in  the  city  after  market 
hours,  while  handlers  of  western  meats,  not 
stall  holders,  must  pay  a tax  of  $500  to  sell 
in  the  city  after  market  hours.  The  consti- 
tution of  the  state  of  Georgia  provides  that 
“all  taxation  shall  be  uniform  upon  the  same 
class  of  subjects.”  The  Constitution  of  the 
United  States  provides  that  “the  citizens  of 
the  different  states  shall  be  entitled  to  the 
equal  protection  of  the  laws.  ” 

One  of  the  complainants,  W.  L.  Henry, 
has  already  been  arrested  for  offering  whole- 
some western  meats  for  sale  at  his  place  of 
business  and  selling  during  market  hours, 
and  was  tried  before  the  recorder  of  the  mayor 
and  council  of  the  city  of  Macon,  on  the 
charge  that  he  had  sold  meat  at  his  said  place 
of  business  during  the  aforesaid  markes 
hours,  and  was  fined  $25  and  costs.  This  was 
appealed  to  the  supreme  court  of  the  state 
which  court  held  that  the  ordinance  was 
valid.  The  mayor  and  council  of  the  city 
of  Macon  threaten  to  continue  to  arrest  and 
fine  complainants  every  time  they  undertake 
to  sell,  or  offer  for  sale,  during  market  hours, 
any  meats,  at  their  said  places  of  business. 

Complainants  further  aver  that  they  will 
each  be  damaged  in  very  large  amounts,  ex- 
ceeding the  sum  or  value  of  $2000,  exclusive 
of  costs. 

The  bill  prays  that  the  court  will  grant  a 
writ  of  injunction  perpetually  enjoining  and 
restraining  the  defendants,  their  clerks,  at- 
torneys, agents,  servants,  and  employes  from 
enforcing  or  endeavoring  to  enforce  against 
complainants  any  penalty  provided  in  said 
ordinances  for  selling  or  offering  for  sale  any 
of  said  meats  at  their  respective  places  of 
business  or  elsewhere  in  the  city  of  Macon, 
otherwise  than  at  said  market  house,  or  from 
selling  their  meats  at  any  time  during  said 
market  hours ; and  be  further  enjoined  from 
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collecting  or  attempting  to  collect  the  license 
fee  fixed  by  said  ordinances  for  the  sale  of 
meats  elsewhere  than  in  said  market  house  ; 
and  further  from  interfering  with  complain- 
ants for  selling  at  any  time  during  market 
hours  such  meats  as  they  may  have  to  offer 
for  sale,  to  all  persons  who  may  there  desire 
to  buy,  and  that  said  market  ordinances  may 
be  decreed  to  be  unconstitutional  and  void. 
They  ask  for  a provisional  injunction  pen- 
dente Lite. 

The  mayor  and  council  of  the  city  of  Ma- 
con demur  to  the  bill  for  want  of  jurisdic- 
tion in  this  court  upon  the  ground  that  all 
the  parties  are  citizens  of  the  state  of  Georgia, 
and  further,  because  it  does  not  appear  that 
a question  is  raised  depending  upon  the  vio- 
lation of  any  part  of  the  Constitution  of  the 
United  States ; and  they  answer  that  they 
have  the  right  to  regulate  the  selling  of  meat 
in  the  city  of  Macon,  and  to  confine  the  sales 
thereof  to  the  market  house  in  said  city  dur- 
ing market  hours.  They  further  answer  that 
they  have  the  right  to  fix  a license  for  the  sale 
of  meats  and  other  articles  in  said  city. 
They  deny  that  the  effect  of  the  licenses  so 
fixed  by  them  in  any  way  violates  the  Con- 
stitution or  the  statutes  of  the  United  States. 

No  preliminary  injunction  was  granted, 
and  the  facts  not  being  in  dispute,  the  court 
has  taken  under  advisement  the  matters  pre- 
sented by  the  bill,  the  answer,  and  the  de- 
murrer. 

Mr.  Marion  Erwin  for  complainants. 

Mr.  R.  W.  Patterson  for  defendants^ 

Speer,  J. , delivered  the  following  opin- 
ion : 

It  will  be  observed  from  the  averments  of 
the  bill  that  there  is  no  attempt  to  prohibit 
the  sales  of  meats  elsewhere  than  in  the 
market  house  of  the  city.  The  ordinances  in 
question,  therefore,  are  not  directed  towards 
the  avoidance  of  the  green  grocers  and  butcher 
shops.  It  cannot,  we  think,  be  denied  that 
it  is  within  the  power  of  the  city  to  fix  one 
or  more  localities  for  the  sale  of  meat.  This 
may  be  done  to  facilitate  inspection  but  since 
by  permission  of  the  city  a very  large  amount 
of  the  meat  is  sold  at  the  butcher  shops,  and 
places  of  business,  elsewhere  than  in  the 
market,  it  is  evident  that  the  prohibition  of 
sales  during  market  hours  at  such  places  is 
not  intended  to  prevent  sales  of  uninspected 
meat.  It  is  true  it  appears,  in  point  of  fact, 
that  the  city  authorities  do  not  inspect  meats 
except  at  the  market  house,  yet  the  ordi- 
nance authorizes  them  so  to  do.  After  provid- 
ing that  “no  person  shall  sell  any  article  not 
wholesome  for  food,”  it  provides  that  “the 
clerk  and  inspector  shall  seize  any  such 
article  he  may  find  in  the  market  and  cause 
it  to  be  destroyed,  and  the  offender  shall  be 
punished,  etc.”  The  meaning  of  the  word 
“market”  in  this  sense  cannot  be  market 
house,  but  in  its  broadest  sense  relates  to  and 
embraces  all  articles  of  food  offered  for  pur- 
chase or  sale  in  the  city.  The  city  law, 
therefore,  expressly  authorizes  the  mainte- 
nance of  butcher  shops  at  any  place  in  the 
city,  and  further  provides  for  the  inspection 
of  meats  at  such  places.  It  cannot  then  be 
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satisfactorily  argued  that  these  regulations 
are  made,  either  to  compel  the  concentration 
of  the  meat  business  at  the  market  house  or 
to  facilitate  the  inspection  of  meats.  If  in 
order  to  facilitate  inspection,  the  ordinance 
had  expressly  forbidden  the  sales  of  meats  in 
the  city,  elsewhere  than  at  the  market  house, 
it  might  not  have  been  difficult  to  sustain  its 
constitutionality,  even  though  it  might  have 
gravely  interfered  with  interstate  commerce. 
Such  an  ordinance  would  seem  to  be  within 
the  legitimate  police  powers  of  the  city.  ' 
Slaughter  House  Gases,  83  U.  S.  16  Wall.  36, 

21  L.  ed.  394 ; Butchers  Union,  S.  H.  <&  L.  S. 

L.  Go.  v.  Crescent  City  L.  S.  L.  & S.  H. 
Go.  Ill  U.  S.  746,  28  L.  ed.  585.  But  the 
ordinance  not  being  of  this  character,  the  ar- 
gument in  its  support  based  upon  that  theory 
must  logically  fail.  Vide  opinion  of  Mr. 
Justice  Harlem  in  Minnesotan.  Barber,  136  U. 

S.  329,  34  L.  ed.  461,  3 Inters.  Com.  Rep.  185. 
Vide  also  Spellman  v.  New  Orleans,  45  Fed. 
Rep.  3 ; Ex  parte  Kiefer,  40  Fed.  Rep.  399. 

It  is  not  disputed  that  the  business  con- 
ducted by  the  complainants  is  almost  entirely 
that  of  selling  meats  raised  in  the  western 
states.  These  meats  are  transported  to  Macon 
and  stored  and  offered  for  sale  by  means  of 
refrigerating  apparatus.  Complainants  thus 
engaged  must  in  obedience  to  the  ordinance 
rent  a stall  in  the  market  and  pay  $150  there- 
for. They  must,  if  engaged  as  wholesale 
dealers,  also  pay  a license  tax  of  $25  for  the 
privilege  of  carrying  on  their  business. 
From  these  burdens,  one  who  deals  in  meats 
produced  in  the  surrounding  country  is 
wholly  exempt.  Not  only  is  this  true,  but 
in  the  most  important  hours  for  that  purpose, 
during  the  day,  the  complainants  are  denied 
the  right  of  making  sales  of  any  amount,  for 
the  reason  that  their  places  of  business  else- 
where than  in  the  market  house  must  be 
closed,  and  in  the  market  house  they  are  per- 
mitted to  sell  to  any  one  person  no  more  than 
enough  for  consumption  in  one  day,  while 
this  is  true,  the  producers  of  meat  in  this 
state  may  sell  before  and  after  market  liours 
any  amount  they  please,  without  the  imposi- 
tion of  any  tax  or  license  charge  whatever. 

It  cannot  be  denied  that  the  effect  of  this  dis- 
crimination operates  severely  against  the  sale 
of  meat  produced  in  other  states,  and  what- 
ever may  be  the  power  of  the  city  govern- 
ment to  discriminate  between  the  producers 
of  meat  in  the  surrounding  country,  and  those 
who  sell  the  same  meat  in  the  city,  they  have 
no  power  to  make  a regulation  which  oper- 
ates in  favor  of  home  products  and  against 
the  production  of  other  states,  and  such  reg- 
ulations are  in  contravention  of  the  Consti- 
tution of  the  United  States.  Nor  does  it 
matter  how  such  regulations  are  denominated 
or  how  they  are  expressed.  In  the  case  of 
Welton  v.  Missouri,  91  U.  S.  275,  23  L.  ed. 
347,  it  was  declared  by  the  Supreme  Court 
that  a license  tax,  required  for  the  sale  of 
goods  is  in  effect  a tax  upon  the  goods  them- 
selves ; and  further  that  the  statute  of  Mis- 
souri which  required  the  payment  of  a li- 
cense tax  from  persons  who  deal  in  the  sale 
of  goods,  wares,  and  merchandise,  which  are 
not  the  growth,  produce,  or  manufacture  of 
the  state,  by  going  from  place  to  place  to  sell 
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the  same  in  the  state  and  requires  no  such 
license  tax  from  persons  selling  in  a similar 
way  goods  which  are  the  growth,  produce,  or 
manufacture  of  the  state,  is  in  conflict  with 
the  power  vested  in  congress  to  regulate  com- 
merce with  foreign  nations  and  among  the 
several  states.  They  hold  further  that  this 
power  protects  property,  “which  is  trans- 
ported as  an  article  of  commerce  from  for- 
eign countries,  or  among  the  states,  from 
hostile  or  interfering  state  legislation  until 
it  has  mingled  with  or  become  a part  of  the 
general  property  of  the  country,  and  pro- 
tects it  even  after  it  has  entered  a state  from 
any  burdens  imposed  by  reason  of  its  for- 
eign origin.”  The  decision  itself  was  pro- 
nounced by  that  venerable  and  illustrious 
jurist,  Mr.  Justice  Field,  who  for  years  has 
devoted  his  undoubted  genius  to  an  unswerv- 
ing defense  of  what  he  has  deemed  to  be 
the  rights  of  the  states  against  encroach- 
ments of  the  national  authority.  It  will 
not  be  denied  he  declares  that  that  portion 
of  commerce  with  foreign  countries  and  be- 
tween the  states  which  consists  in  the  trans- 
portation and  exchange  of  commodities  is 
of  national  importance,  and  admits  and  re- 
quires uniformity  of  regulation.  The  very 
object  of  investing  this  power  in  the  general 
government  was  to  insure  this  uniform- 
ity against  discriminating  state  legislation. 
The  depressed  condition  of  commerce  and  the 
obstacles  to  its  growth  previous  to  the  adop- 
tion of  the  constitution,  from  the  want  of 
some  single  controlling  authority,  has  been 
frequently  referred  to  by  this  court  in  com- 
menting upon  the  power  in  question.  “It 
was  regulated,”  says  Chief  Justice  Marshall, 
in  delivering  the  opinion  in  Brown  v.  Mary- 
land, “by  foreign  nations,  with  a single 
view  to  their  own  interests ; and  our  dis- 
united efforts  to  counteract  their  restrictions 
were  rendered  impotent  by  want  of  com- 
bination. Congress  indeed,  possessed  the 
power  of  making  treaties;  but  the  inability 
of  the  federal  government  to  enforce  them 
became  so  apparent  as  to  render  that  power 
in  a great  degree  useless.  Those  who  felt 
the  injury  arising  from  this  state  of  things, 
and  those  who  were  capable  of  estimating  the 
influence  of  commerce  on  the  prosperity  of 
nations,  perceived  the  necessity  of  giving  the 
control  of  this  important  subject  to  a single 
government.  It  may  be  doubted  whether 
any  of  the  evils  proceeding  from  the  feeble- 
ness of  the  Federal  government  contributed 
more  to  that  great  revolution  which  intro- 
duced the  present  system  than  the  deep  and 
general  conviction  that  commerce  ought  to 
be  regulated  by  Congress.  ” 25  U.  S.  12  Wheat. 
446,  6 L.  ed.  688.  He  continues:  “The 

power  of  the  state  to  exact  a license  tax  of 
any  amount  being  admitted,  no  authority 
would  remain  in  the  United  States  or  in  this 
court  to  control  its  action,  however  unreason- 
able or  oppressive.  Imposts  operating  as  an 
absolute  exclusion  of  the  goods  would  be 
possible,  and  all  the  evils  of  discriminating 
state  legislation,  favorable  to  the  interests  of 
one  state  and  injurious  to  the  interests  of 
other  states  and  countries,  which  existed  pre- 
vious to  the  adoption  of  the  constitution, 
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might  follow,  and  the  experience  of  the  last 
fifteen  years  shows  would  follow,  from  the 
action  of  some  of  the  states.”  What  a state 
may  not  do,  it  may  not  authorize  a city  to 
do.  Mr.  Justice  Miller  in  his  luminous  and 
valuable  lectures  on  the  Constitution,  upon 
exhaustive  consideration  of  authority  ex- 
presses the  same  conclusions.  Miller,  Const.. 
§§  9,  433-473. 

In  the  case  of  Voight  v.  Wright , 141  U.  S. 
62,  35  L.  ed.  638,  the  Supreme  Court  passed 
on  this  state  of  facts:  The  state  of  Virginia 
had  enacted  a statute  which  provided  that  all 
flour  brought  into  the  state  and  offered  for  sale 
therein  shall  be  reviewed,  and  have  the  Vir- 
ginia inspection  marked  thereon,  and  im- 
posing a penalty  for  offering  such  flour  for 
sale  without  such  review  or  inspection.  The 
court  held  this  to  be  repugnant  to  the  com- 
merce clause  of  the  constitution,  because  it  is. 
a discriminating  law,  requiring  the  inspec- 
tion of  flour  brought  from  other  states  when  it 
is  not  required  for  flour  manufactured  in 
Virginia. 

In  the  case  of  Brimmer  v.  Rebman , 138  U.  S. 
78,  34  L.  ed.  862,  3 Inters.  Com.  Rep.  485,  Mr. 
Justice  Harlan,  delivering  the  opinion  of  the 
court,  remarked  : “Undoubtedly  a state  may 
establish  regulations  for  the  protection  of  its 
people  against  the  sale  of  unwholesome 
meats,  provided  such  regulations  do  not  con- 
flict with  the  powers  conferred  by  the  consti- 
tution upon  congress,  or  infringe  on  those 
granted  and  secured  by  that  instrument.  But 
it  may  not  under  the  guise  of  exerting  its 
police  powers  enact  inspection  laws  and  make 
discriminations  against  the  products  and  in- 
dustries of  some  states  in  favor  of  the  pro- 
ducts and  industries  of  its  own  or  other  states. 
The  owner  of  the  meats  here  in  question,  al- 
though they  were  from  animals  slaughtered 
in  Illinois,  had  the  right  under  the  constitu- 
tion to  compete  in  the  markets  of  Virginia 
upon  terms  of  equality  with  the  owners  of 
like  meats  from  animals  slaughtered  in  Vir- 
ginia or  elsewhere  within  one  hundred  miles 
from  the  place  of  sale.  Any  regulation 
which,  in  terms  or  by  its  necessary  operation 
denies  this  equality  in  the  markets  of  the 
state  is,  when  applied  to  the  people  and  the 
products  or  industries  of  other  states,  a direct 
burden  upon  commerce  among  the  states  and 
therefore  void.”  Of  this  case  we  may  say, 
in  the  language  of  Justice  Bradley:  “The 

decision  in  the  case  is  so  directly  apposite  to 
the  present  that  it  is  unnecessary  to  prolong 
the  discussion  or  to  cite  further  authorities.” 
Voight  v.  Wright , supra. 

It  is  clearly  evident  that  the  local  regula- 
tions of  the  city  of  Macon,  imposing  a tax 
of  $500,  or  $150  and  other  restrictions  on  the 
selling  of  western  meats  and  nothing  of  the 
kind  on  the  sale  by  producers  of  their  own 
meats  raised  in  this  state,  by  its  necessary 
operation,  denies  to  the  former  equality  in 
the  markets  of  his  state  and  is  a direct  burden 
upon  the  commerce  among  the  states  and  is 
therefore  void.  See  also  Hannibal  & St.  J.  R. 
Co.  v.  Husen,  95  U.  S.  465,  24  L.  ed.  527. 
The  language  of  the  ordinance  is  : “ All  per- 
sons not  renting  a stall  at  the  market  for  the 
sale  of  meat,  and  who  shall  sell  any  kind  of 
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meat  on  the  streets  of  the  city  of  Macon  at 
any  time  during  the  day  or  night,  shall  pay 
a license  tax  of  $500  per  annum,  such  license 
to  be  paid  in  advance  : Provided  this  section 
shall  not  supply  to  farmers  bringing  into  the 
city  for  the  purpose  of  sale  the  flesh  of  any 
animal  raised  by  themselves  after  market 
hours,  ” and  the  Tax  Ordinance  of  1893,  as 
follows  : “Be  it  ordained  by  the  mayor  and 

council  of  the  city  of  Macon  and  it  is  hereby 
ordained  by  authority  of  the  same,  that  the 
following  licenses  and  special  taxes  shall 
be  levied  and  collected  in  the  city  of  Macon 
for  the  year  1893  : Butchers  and  others  who 
have  no  stall  in  the  market  and  who  shall 
sell  from  shop  or  wagon,  other  than  nonresi- 
dents selling  meats  of  their  own  raising,  and 
no  license  shall  issue  for  less  than  five  hun- 
dred dollars.”  It  is  true,  the  tax  ordinance 
excepts  from  its  verbal  operation  “nonresi- 
dents selling  meats  of  their  own  raising,  ” but 
since  it  is  evident  that  only  persons  who  can 
avail  themselves  of  this  privilege  are  non- 
residents who  live  in  the  immediate  vicinity 
of  Macon,  it  effectually  excludes  meat  pro- 
ducers from  all  the  other  states. 

Nor  is  this  conclusion  to  be  avoided  merely 
because  this  enactment  purports  to  apply 
alike  to  the  vendors  of  meat  in  this  state  as 
well  as  to  meats  produced  in  other  states,  for 
“the  burden  imposed  by  a state  upon  inter- 
state commerce  is  not  to  be  sustained  simply 
because  the  statute  imposing  it  applies  alike 
to  the  people  of  all  the  states,  including  the 
people  of  the  state  enacting  such  statute.” 
Brimmer  v.  Rebman,  supra. 

The  case  of  Osborne  v.  Mobile,  83  U.  S.  16 
Wall.  479,  21  L.  ed.  470,  which  seems  to 
hold  a contrary  doctrine,  has  been  overruled 
in  later  decisions.  See  Leloup  v.  Mobile , 127 


U.  S.  640,  32  L.  ed.  311,  2 Inters.  Com.  Rep. 
134  ; Asher  y:  Texas,  128  U.  S.  129,  32  L.  ed. 
368,  2 Inters.  Com.  Rep.  241 ; Crutcher  v. 
Kentucky,  141  U.  S.  47,  35  L.  ed.  649. 

It  follows  also  that  the  wholesale  tax  for 
the  business  of  meat  selling  within  the  city 
of  Macon  is  void,  the  evidence  showing  that 
this  business  depends  entirely  upon  the  sale 
of  western  meats,  there  being  no  pretense  of 
imposing  a tax  on  home-made  meats  sold  in 
bulk. 

For  the  foregoing  reasons  the  defendants 
must  be  enjoined  from  collecting  these  taxes. 
Because  their  regulations  are  also  unconsti- 
tutional as  imposing  an  unlawful  restriction 
upon  commerce  between  the  states,  they  must 
be  restrained  from  enforcing  or  endeavoring 
to  enforce  the  penalties  provided  in  the  or- 
dinances for  selling  or  offering  for  sale  their 
meats  at  their  regular  places  of  business,  or 
elsewhere  in  the  city  of  Macon,  otherwise 
than  at  the  market  house,  and  from  selling 
their  meats  at  any  time  during  market  hours, 
as  prohibited  in  said  ordinances,  and  from 
collecting  or  attempting  to  collect  from  com- 
plainants the  license  fee  fixed  by  such  or- 
dinances, for  the  sale  of  meats  elsewhere  than 
in  the  market  house  ; and  must  be  further  en- 
joined from  preventing  the  complainants, 
who  have  rented  stalls  at  the  market  house, 
from  selling  at,  the  market  house  as  much  of 
their  meats  as  they  may  have  the  opportunity 
to  sell  to  any  and  all  persons  who  may  there 
desire  to  buy.  That  in  so  far  as  the  said 
market  ordinances  are  intended  to  support 
these  restrictions  they  are  unconstitutional 
and  void. 

Let  the  demurrer  be  overruled,  and  the  answer, 
be  declared  insufficient. 


INTERSTATE  COMMERCE  COMMISSION. 
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1.  A shipper  should  not  be  subjected  to  un- 
necessary restrictions  as  to  the  kind  of  case 
or  package  he  shall  use. 

2.  A rate  which  may  be  reasonable  when  ap- 
plied to  the  transportation  of  egg  cases  as  a 
disconnected  service  may  be  unreasonable  if 
the  carriage  of  returned  cases  at  favorable 
rates  is  in  fact  a special  service,  the  discon- 
tinuance of  which  would  unduly  burden  the 
business  of  shipping  eggs  to  points  of  sale. 

3.  Upon  complaint  of  unreasonable  classifica- 
tion and  rating  on  returned  empty  egg  cases 
from  Providence,  R.  I.  to  Chicago,  111.,  Bur- 
lington, la.,  and  other  western  points,  Held , 
that  the  evidence  presented  is  insufficient  to 
enable  the  Commission  to  determine  the 
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question.  Held,  further,  that  the  defendants 
and  other  carriers  concerned  should  be  al- 
lowed time  to  consider  whether  shippers 
generally  are  not  unduly  prejudiced  by  the 
increased  rating  complained  of  and  take  or 
refrain  from  taking  action  accordingly,  and 
if  the  carriers  fail  to  take  satisfactory  action, 
that  the  complainants  and  any  other  inter- 
ested shipper  or  consignee  should  have  leave, 
after  a specified  time,  to  ask  to  have  the  case 
re-opened;  and  thereupon  such  other  direc- 
tion be  given  as  will  serve  to  bring  in  neces- 
sary parties  defendant,  by  amended  or  sup- 
plemental complaint  or  otherwise,  as  may 
appear  to  be  required. 
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Mr.  Stephen  A.  Cooke,  for  complainants. 

Mr.  C.  E.  Gill,  for  New  York  Cent.  & H.  R.  R.  Co.  and  Michigan  Cent.  R.  Co. 
Mr.  Frank  Loomis,  for  N.  Y.  C.  & H.  R.  R.  Co. 

Mr.  Geo.  C.  Greene,  for  Lake  Shore  & M.  S.  R.  Co. 

Mr.  Samuel  Hoar,  for  Boston  & A.  R.  Co. 


MEMORANDUM. 


JBy  the  Commission  : 

The  controversy  in  this  case  relates  to  rates 
-on  empty  egg  cases  from  Providence,  Rhode 
Island,  to  points  west  of  Chicago,  where  eggs 
.are  gathered  up  and  shipped  in  such  cases 
to  Providence.  Broadly,  the  question  in- 
volved in  the  specific  complaint  extends  to 
rates  on  empty  cases  between  eastern  points 
generally  and  egg  producing  points  west  of 
Chicago. 

It  is  alleged  in  the  complaint : 

1.  That  each  of  the  three  complainants  is 
-engaged  at  Providence,  Rhode  Island,  in  the 
purchase  and  sale  of  eggs  as  well  as  other 
-commodities  and  is  receiving  continuously 
from  points  west  of  Chicago  large  quantities 
•of  eggs  throughout  the  year  in  boxes  or  cases, 
which  in  the  course  of  their  business  they 
have  occasion  to  return  empty  to  points  west 
■of  Chicago  to  be  refilled  and  used  again  in 
the  transportation  of  eggs. 

2.  That  the  defendants  above  named  are 
-common  carriers  engaged  in  the  transporta- 
tion of  continuous  shipments  of  property  be- 
tween Providence,  in  the  state  of  Rhode  Is- 
land and  Chicago,  in  the  state  of  Illinois, 
over  continuous  lines  or  routes  formed  by  the 
-connection  of  their  respective  railroads,  ac- 
cording to  common  arrangement  between 
them  for  continuous  carriage  and  shipment, 
and  are  subject  to  the  provisions  of  the  Act 
to  Regulate  Commerce. 

3.  That  defendants  and  other  carriers  oper- 
ating railroads  east  of  Chicago  and  the  Mis- 
sissippi river  and  north  of  the  Ohio  and 
Potomac  rivers  did  on  or  about  the  2d  day 
-of  January,  1893,  establish  and  put  into  ef- 
fect a classification  of  freight  articles,  known 
as  Official  Classification  No.  11,  wherein 
“Egg  Carriers  or  Cases,  new  or  old,”  are  de- 
nominated as  articles  of  the  first  class.  That 
said  classification  superseded  and  canceled 
the  classification  of  freight  articles  adopted 
-and  put  into  effect  bv  said  defendants  and 
other  carriers  on  or  about  April  1,  1892,  and 
-called  and  known  as  Official  Classification 
No.  10,  and  wherein  “Egg  Carriers  or  Cases 
new,”  were  denominated  as  articles  of  the 
first  class,  and  “ Egg  Carriers  or  Cases  old,  ” 
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were  denominated  as  articles  of  the  third 
class.  That  rates  of  charge  established,  filed 
and  published  by  said  defendant  and  other 
carriers  for  the  continuous  shipment  of  arti- 
cles enumerated  in  said  first  and  third  classes 
of  the  Official  Classification  from  Providence, 
Rhode  Island,  to  Chicago,  Illinois,  for  sev- 
eral years  have  been  and  now  are  82  cents  per 
hundred  pounds  for  first  class  articles,  and 
55  cents  per  hundred  pounds  for  third  class 
articles. 

4.  That  by  reason  of  the  aforesaid  change 
in  classification  whereby  “Egg  Carriers  or 
Cases  old,”  were  transferred  from  the  third 
class  in  said  official  classification  No.  10  to 
the  first  class  in  said  official  classification 
No.  11,  the  rate  of  charge  for  the  continuous 
shipment  of  egg  cases  returned  to  consignors 
of  eggs  at  Chicago  and  points  westerly  there- 
of, by  complainants  and  other  consignees  of 
eggs  at  Providence,  has  been  made  and  is 
unjust  and  unreasonable  and  in  violation  of 
the  provisions  of  the  Act  to  Regulate  Com- 
merce. 

5.  That  said  change  in  the  classification 
of  returned  egg  cases  constitutes  unjust  dis- 
crimination against  complainants  and  others, 
and  further  violates  tli6  provisions  of  said 
Act  to  Regulate  Commerce  in  that  a greater 
charge  is  exacted  by  said  carriers  from  com- 
plainants and  others  than  they  charge  or  re- 
ceive from  other  persons  for  like  service 
rendered  in  the  transportation  of  like  kind  of 
traffic ; and  as  one  among  other  instances 
thereof  appearing  from  an  inspection  of  said 
classification,  complainants  cite  and  set  forth 
that  while  “Egg  Carriers  or  Cases,  new  or 
old”  are  by  said  Official  Classification  No. 
11  now  in  the  first  class,  “Crates,  N.  O.  S., 
new,  empty”  were  placed  in  the  first  class 
of  said  Official  Classification  No.  10,  and 
“Crates  N.  O.  S.,  old,  empty,”  were  placed 
in  the  third  class  of  said  Official  Classifica- 
tion No.  10,  and  that  said  two  kinds  of  crates 
are  classed  in  like  manner  in  said  Official 
Classification  No.  11,  no  change  of  classifica- 
tion having  been  made  in  regard  thereto. 

6.  That  said  change  in  classification  of  re- 
turned empty  egg  cases  subjects  complainants 
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and  other  dealers  in  eggs  and  the  traffic  in 
eggs  generally  to  undue  and  unreasonable 
prejudice  and  disadvantage  in  violation  of 
the  provisions  of  said  Act  to  Regulate  Com- 
merce. 

7.  That  by  way  of  specification  under  the 
foregoing  allegations  complainants  show  that 
the  distinction  between  new  and  old  egg  car- 
riers or  cases  for  transportation  purposes  is 
that  the  term  “new”  applies  only  to  those 
which  have  not  been  used  in  egg  transporta- 
tion, while  the  phrase  “old  carriers  or  cases” 
applies  principally,  if  not  exclusively,  to 
those  having  contained  eggs  transported  by 
defendants  and  other  carriers  and  returned  by 
their  lines  to  the  original  consignors.  That 
it  is  only  just  and  reasonable  to  charge  a less 
sum  for  returning  the  empty  package  to  be 
refilled  and  reconsigned  than  is  in  force  for 
new  packages  not  before  used  for  carrying 
purposes,  that  this  principle  has  been  gener- 
ally recognized  by  carriers,  and  an  exception 
in  the  matter  of  egg  cases  is  wrongfully  dis- 
criminating and  unduly  prejudicial  to  deal- 
ers in  eggs.  That  the  basis  for  demanding 
lower  charges  for  returned,  or  old,  empty  egg 
packages  than  for  new  packages  lies  in  the 
fact  that  the  return  of  the  old  package  at  a 
reasonable  charge  for  the  service  is  incidental 
and  necessary  to  the  continued  profitable 
shipments  of  eggs  by  the  same  consignor  and 
the  purchase  thereof  by  his  consignees,  the 
return  of  the  empty  package  being  practi- 
cally a part  of  and  connected  with  the  ship- 
ment of  the  package  when  full.  That  many 
of  the  cars  going  west  from  eastern  points 
are  specially  constructed  dairy  freight  cars 
which  have  brought  dairy  products  east  at 
high  rates  and  go  back  empty,  and  they  can 
be  and  are  profitably  utilized  by  the  carriers 
for  the  carriage  of  return  empty  egg  cases. 
That  the  present  classification  and  rating  of 
old  egg  cases  are  actually  much  greater  than 
the  classification  of  the  more  valuable  and 
very  fragile  article  which  they  are  designed 
to  protect  in  the  course  of  transportation,  the 
cases  being  in  the  first  class  while  eggs  are 
in  the  second  class  and  take  a lower  rate. 
That  the  increase  in  rate  on  returned  empty 
egg  cases  caused  by  the  said  change  of  clas- 
sification is  so  great  as  to  practically  destroy 
their  value  at  Atlantic  seaboard  points. 

8.  That  while  this  complaint  is  specifically 
directed  only  against  the  defendants  above 
named,  and  for  convenience  the  shipments  of 
returned  egg  cases  is  described  as  being  from 
Providence  to  Chicago,  complainants  state 
that  many  of  their  said  shipments  are  to 
western  points  other  than  Chicago  and  the 
transportation  is  by  other  lines  than  those 
composed  of  the  roads  of  the  defendants  here- 
in. Therefore,  to  avoid  multiplicity  of  ac- 
tions, it  is  suggested  to  the  Commission  that 
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notice  of  the  pendency  of  this  proceeding  be 
given  to  the  several  carriers,  not  defendants 
hereiu,  who  are  parties  to  and  have  adopted 
said  Official  Classification  No.  11,  by  service 
of  a copy  of  this  petition  upon  C.  E.  Gill, 
Chairman  of  the  Official  Classification  Com- 
mittee whose  office  is  at  No.  143  Liberty 
Street,  New  York,  N.  Y.,  together  with  an 
order  granting  leave  to  said  other  carriers  to- 
come  in  as  parties  and  be  heard  in  this  pro- 
ceeding the  same  as  if  complaint  had  been 
made  specifically  against-  said  carriers  as  to- 
the  carriage  of  returned  egg  cases  to  points 
reached  by  their  several  roads  or  lines. 

The  complainants  pray  for  an  order  against 
the  defendants  and  other  carriers  to  whom 
leave  may  be  granted  to  intervene  herein  to- 
cease  and  desist  from  such  violations  of  the 
Act  to  Regulate.  Commerce,  and  to  change 
the  classification  of  “Egg  Carriers  or  Cases”’ 
which  have  been  used  from  the  first  to  the- 
fourth  class  of  said  official  classification,  and 
to  return  or  repay  the  complainants  so  much 
of  the  amounts  paid  by  them  since  the  said 
Official  Classification  No.  11  was  put  in  force 
for  the  transportation  of  returned  “ Egg  Cases 
or  Carriers”  as  represent  the  increased  rate 
upon  such  as  they  have  forwarded  to  western 
points,  and  for  general  relief. 

Upon  the  filing  of  said  complaint  an  order 
was  issued  as  follows  : 

It  appearing  upon  an  inspection  of  the  pe- 
tition in  this  proceeding  that  the  questions 
raised  are  such  that  carriers  not  named  as 
defendants  have  an  interest  therein,  that  i-s 
to  say : The  New  York  & New  England 
Railroad  Company,  the  Fitchburg  Railroad 
Company,  the  Boston  & Maine  Railroad  Com- 
pany, the  Central  Vermont  Railroad  Com- 
pany, the  Grand  Trunk  Railway  Company 
of  Canada,  the  Chicago  & Grand  Trunk  Rail- 
way Company,  the  New  York  Central  & 
Hudson  River  Railroad  Company  as  Lessee 
of  the  West  Shore  Railroad,  the  Delaware  & 
Hudson  Canal  Company,  and  the  New  York, 
Lake  Erie  & Western  Railroad  Company; 

It  is  Ordered,  That  each  of  said  carriers  be 
furnished  with  a copy  of  said  petition  and 
of  this  order,  and  that  they  have  leave  to  in- 
tervene as  parties  by  filing  notice  of  desire 
to  do  so  within  twenty  days  from  this  date, 
in  which  case  they  will  receive  notice  of 
hearing  and  may  appear  and  be  heard  there- 
on if  they  desire. 

And  it  is  further  Ordered,  That  any  other 
common  carrier  upon  whose  line  shipments 
of  freight  are  carried  under  the  classification 
of  freight  articles  denominated  “ The  Official 
Classification”  may  apply  for  a copy  of  said 
petition  and  file  notice  of  intervention  with 
the  same  effect  as  if  specifically  mentioned 
herein  ; and  that  a copy  of  said  petition  and 
of  this  order  be  also  sent  to  C.  E.  Gill,. 
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Chairman  of  the  Official  Classification  Com- 
mittee, No.  48  Liberty  Street,  New  York, 
N.  Y. 

Thereupon,  the  New  York,  New  Haven  & 
Hartford  Railroad  Company,  one  of  said  de- 
fendants made  answer,  admitting  that  the 
statements  in  the  first  and  second  paragraphs 
ot  the  complaint  are  substantially  correct ; 
the  same  also  as  to  the  third  paragraph,  ex- 
cept in  so  far  as  the  rates  from  Providence, 
Rhode  Island  to  Chicago,  Illinois,  are  stated 
to  be  82  cents  first  class  and  55  cents  third 
class,  and  claim  they  should  be  stated  as 
75  cents  and  50  cents  respectively.  As  for 
the  fourth  article,  it  admits  the  changes  in 
classification  as  stated,  but  denies  that  as  a 
result  of  such  change  any  unjust  or  unrea- 
sonable rate  had  been  established  in  violation 
of  the  Act  to  Regulate  Commerce.  This  de- 
fendant further  insists  that  its  share  of  the 
through  rate  is  barely  sufficient  to  cover  cost 
of  service,  and  that  in  the  matter  of  changes 
in  classification  it  has  taken  no  part  other 
than  to  accept  its  proportion  under  agreed 
divisions  on  such  freight ; that  even  under 
the  revised  classification  now  in  effect  the 
rate  is  not  excessive  and  that  it  would  be 
unwilling  to  continue  to  handle  such  traffic 
on  any  reduced  basis  of  earnings ; that  egg 
cases  are  more  valuable  and  more  fragile 
than  ordinary  freights  and  would  therefore 
justify  a higher  rating  in  the  classification. 
It  submits  that  the  transportation  of  cases 
filled  with  eggs  at  second  class  rates  is  much 
more  profitable  than  the  transportation  of 
empty  cases  at  first  class.  This  defendant 
further  insists  that  the  transportation  of  egg 
cases,  new  or  old,  has  nothing  to  do  with 
the  question  of  whether  they  have  been  once 
before  transported  filled  or  not ; that  its  tariffs 
have  been  arranged  to  enable  it  to  secure  a 
reasonable  income  for  the  service  it  performs. 
It  denies  any  participation  in  any  unjust  or 
unreasonable  rate  as  to  this  traffic  or  any  un- 
due or  unreasonable  preference  or  any  dis- 
crimination. 

Answers  were  also  filed  by  the  Lake  Shore 
& Michigan  Southern  Railway  Company, 
the  New  York  Cen  ral  & Hudson  River  Rail- 
road Company,  and  the  Boston  & Albany 
Railroad  Company.  No  other  answers  were 
filed.  All  the  answers  filed  raised  substan- 
tially the  same  issues  as  above  set  forth  as  to 
the  New  York,  New  Haven  & Hartford  Rail- 
road Company. 

Facts  and  Conclusions. 

There  is  no  evidence  in  support  of  com- 
plainants’ allegation  of  unjust  discrimina- 
tion in  rates  as  between  egg  cases  and  simi- 
lar articles  of  freight,  e.  g.  crates.  The  sole 
question  is  whether  the  change  in  classifica- 
tion on  January  2,  1893,  whereby  “Egg  Car- 
riers or  Cases,  old”  were  raised  from  third 
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to  first  class,  results  in  unreasonable  charges 
for  the  transportation  of  such  carriers  or  cases 
when  returned  to  shippers  of  eggs.  The 
complainants’  case  rests  mainly  upon  the  as- 
sertion that  the  first  class  rates  now  in  force 
on  egg  cases  are  so  high  as  to  prohibit  their 
shipment  from  Providence  to  Burlington,  la. , 
complainants’  principal  gathering  station, 
and  other  western  points,  and  that  in  the 
hands  of  the  eastern  consignee  the  cases  are 
practically  valueless.  The  change  in  classi- 
fication was  adopted  and  put  in  force  by  the 
various  lines  operating  throughout  the  terri- 
tory east  of  the  Mississippi  and  north  of  the 
Ohio  and  Potomac  rivers,  and  it  affected  the 
business  of  egg  shippers  and  dealers  gener- 
ally throughout  that  section  of  the  country. 
With  the  exception  of  the  one  now  under 
consideration,  no  complaint  directed  against 
his  change  in  the  rating  of  old  or  returned 
egg  cases  has  been  filed.  Eggs  are  picked 
up  at  producing  stations,  massed  in  consid- 
erable quantities  at  gathering  or  storing  sta- 
tions, and  shipped  for  sale  to  dealers  at 
market  points.  These  dealers,  who  are  gen- 
erally commission  merchants,  naturally  pre- 
fer not  to  assume  the  burden  of  collecting 
and  returning  to  shippers  the  cases  used  for 
bringing  the  eggs  to  the  point  of  sale.  A 
very  large  proportion  of  the  shippers  have 
also  come  to  regard  the  practice  of  returning 
the  cases  as  one  which  should  not  be  fol- 
lowed, if  without  too  great  additional  ex- 
pense, it  can  be  avoided.  While  the  testi- 
mony does  not  clearly  set  forth  the  reasons 
which  have  impelled  shippers  to  join  the 
commission  men  in  this  desire,  we  infer  there- 
from that  the  keeping  of  eggs  for  consider- 
able periods  by  the  method  of  “ cold  storage,  ” 
which  has  become  very  common,  has  greatly 
influenced  them  in  this  regard,  and  that  many 
producers  and  shippers  prefer,  as  a matter  o 
convenience,  to  send  eggs  in  a “ gift  case,  ” 
if  such  a case,  satisfactory  to  the  carriers, 
can  be  obtained  by  them  at  a cost  consider- 
ably reduced  from  that  of  a more  durable  re- 
turnable case. 

By  Circular  No.  1879,  issued  February  15, 
1892,  by  the  Joint  Committee  of  Carriers 
having  the  Official  Classification  in  charge, 
the  following  change  in  the  classification 
applying  to  the  transportation  of  eggs  was 
notified  to  take  effect  April  1,  1892 : 

“Eggs,  in  patent  cases  or  carriers,  O.  R. 
B.  as  follows  : Cases  to  be  of  hard  wood  of 
the  following  dimensions  : Covers,  sides  and 
bottom,  three  eighths  of  an  inch  in  thick- 
ness. Partitions,  one  half  inch  in  thickness. 
Cleats  or  cover,  one  inch  in  thickness,  and 
one  and  three  eighths  inches  wide.  No.  1 
fillers  to  be  used.  Excelsior,  cut  straw  or 
hay  to  be  used  in  top  and  bottom  of  cases. 
Second  class.” 
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“ Eggs,  in  patent  cases  or  carriers  : 

“ If  in  cases  or  carriers  of  material  of  less 
dimensions  than  as  above  provided,  or  if 
differently  packed,  O.  R.  B.  First  Class.” 
It  seems  that  this  circular  displeased  both 
the  commission  men  a,nd  the  shippers ; the 
commission  men,  because  it  gave  lower  rates 
on  eggs  packed  in  a returnable  case  of  the 
material  and  dimensions  prescribed,  thus 
compelling  a return  to  the  practice  of  using 
such  a package,  called  a No.  1 case  by  the 
trade,  which  had  been  largely  abandoned  by 
shipping  in  cheaper  free  or  No.  2 cases;  the 
shippers,  because  it  compelled  many  of  them 
to  purchase  a stock  of  new  cases,  practically 
prohibited  the  use  of  gift  cases,  and  subjected 
them  to  very  considerable  loss  because  con- 
tracts had  already  been  made  by  the  majority 
of  the  shippers  for  such  cases  as  they  intended 
to  use.  Protests  against  the  new  rule  were 
made  by  the  Philadelphia  Produce  Exchange, 
the  Boston  Fruit  and  Produce  Exchange,  a 
very  large  number  of  New  York  Receivers 
and  Dealers  in  Eggs,  the  Ohio  and  Indiana 
Butter,  Egg  and  Poultry  Association,  and 
the  Nebraska  Butter  and  Egg  Association. 
These  protests  assumed  that  the  proposed 
change  was  made  in  order  to  prevent  the  eggs 
from  being  damaged  in  transit  and  save  the 
carriers  from  the  annoyance  of  innumerable 
claims  for  loss.  It  was  strongly  asserted  in 
the  protests  that  the  gift,  or  No.  2 case,  is 
a safe  package,  and  that  instances  of  careless- 
ness on  the  part  of  such  shippers  in  permit- 
ting freight  handlers  to  do  the  loading,  or 
in  using  second-hand  No.  2 cases,  should 
not  be  allowed  to  bring  about  a rule  prej- 
udicial to  careful  shippers.  The  New  York 
dealers  recommended  the  right  to  use  barrels  ; 
also  a few  changes  in  the  dimensions  of  the 
case  prescribed  in  the  circular  as  taking  sec- 
ond class  rates  when  filled  with  eggs,  and  an 
amendment  of  the  second  provision  in  the 
circular  so  as  to  make  it  read  : 

“ Eggs  in  patent  cases  or  carriers : 

“If  in  cases  or  carriers  of  material  of  less 
dimensions  than  as  above  provided,  or  if 
differently  packed,  or  if  in  old  or  second  hand 
cases  of  any  dimensions , or  if  in  old  barrels, 
O.  R.  B.  First  class.” 

The  Philadelphia  dealers  claimed  that  the 
case  prescribed  in  the  circular  would  be  too 
costly  to  be  given  free  with  eggs  sold,  and 
the  Boston  Exchange  agreed  with  them  that 
such  a case  would  have  to  be  returned  to 
shippers.  The  Ohio  and  Indiana  Association 
said,  “We  submit  that  the  transportation 
companies  should,  as  in  their  own  interest, 
aid  and  assist  the  shippers  in  carlots,  and  not 
as  in  their  contemplated  action  discriminate 
against  such  shippers  who  are  of  necessitj7- 
compelled  by  the  demands  of  their  trade  to 
use  the  No.  2 (gift)  case.  They  recom- 
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mended  the  exemption  of  a case  made  of  elm, 
ash,  oak,  beech,  sycamore,  gum  or  cotton 
wood,  and  also  proposed  some  changes  in  the 
prescribed  thickness  of  the  wood  in  different 
parts  of  the  case. 

The  Nebraska  Association  protested  against 
being  forced  to  use  returnable  cases,  but 
nevertheless  asserted  that  a good  No.  1 case, 
even  though  second-hand,  should  not  be  dis- 
criminated against,  and  claimed  that  a ship- 
per “should  have  the  right  to  use,  without 
favor  in  classification  of  freights,  any  size 
case  as  best  suits  his  purpose,  provided  such 
case  is  in  good  order  at  the  time  used.” 

In  the  claim  just  quoted,  the  Nebraska 
shippers  state  a principle  which  as  a general 
rule,  shippers  are  entitled  to  insist  that  car- 
riers shall  observe,  and  we  are  inclined  to 
think  that  it  should  govern  in  this  case.  A 
shipper  should  not  be  subjected  to  unnec- 
essary restrictions  as  to  the  kind  of  case  or 
package  he  shall  use. 

After  Official  Classification  No.  10  was  is- 
sued, but  before  April  1,  1892,  the  date  on 
which  it  took  effect,  the  Classification  Com- 
mittee, by  Supplement  No.  1 to  said  Classi- 
fication No.  10,  dated^March  8, 1892,  cancelled 
the  circular  or  advance  notice  of  February  15, 
1892,  thus  leaving  the  classification  of  eggs 
as  it  stood  in  Classification  No.  9,  namely, 
eggs  in  patent  carriers  or  cases,  O.  R.  B. 
second  class.  The  circular  or  advance  notice 
was  therefore  never  put  in  force,  and  in  this 
respect  the  classification  has  not  since  beep 
changed.  Although  the  circular  against 
which  so  many  shippers  and  dealers  protested 
purported  to  state  the  classification  of  eggs, 
it  dealt  in  reality  with  the  case  in  which 
eggs  should  be  shipped.  As  stated  in  the 
protests,  and  also  asserted  by  the  defense  in 
this  proceeding,  if  it  had  gone  into  effect  the 
result  would  have  been  a general  return  to 
the  practice  of  sending  back  egg  cases  to 
gathering  points  or  to  producers,  and  their 
being  re-employed  for  shipping  purposes. 
If  the  changes  recommended  by  the  New  York 
dealers  had  been  adopted  by  the  carriers,  tlie 
use  of  the  returnable  case  would  have  been 
as  certainly  prohibited,  even  though  the 
classification  of  returned  or  old  cases  had  re- 
mained at  third  class,  for  eggs  packed  in 
second-hand  or  re-used  cases  would  have  been 
charged  first  class  while  eggs  in  the  regula- 
tion case  would  have  taken  second  class  rates. 
This  difference  in  a case  holding,  say  80 
dozen  eggs,  and  sent  over  affy  considerable 
distance  would  exceed  the  value  of  the  case. 
The  carriers  receded  from  their  intention  to 
prescribe  the  kind  of  case  which  should  be 
used,  thus  leaving  the  shippers  free  to  exer- 
cise their  choice,  provided  only  that  the  case 
be  safe  for  the  purpose  of  carriage,  but  they 
increased  the  classification  of  old  or  used 
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cases  to  first  class.  They  did  right  in  thus 
refraining  from  prescribing  the  use  of  par- 
ticular cases  in  egg  shipments,  for  such  ac- 
tion would  have  worked  hardship  upon  ship- 
pers who  had  an  interest  in  sending  eggs  in 
the  No.  2 or  gift  package.  It  would  have 
been  a favor  in  classification  to  the  returnable’ 
case.  They  also  did  right  in  not  adopting 
the  recommendation  of  the  New  York  dealers 
that  all  eggs  sent  in  second-hand  or  old  cases 
should  pay  first  instead  of  second  class  rates. 
It  would  have  been  a favor  in  classification 
to  the  gift  case  and  have  resulted  in  prohibit- 
ing the  return  of  any  kind  of  egg  case. 

Thus  far  the  carriers  seem  to  have  strictly 
followed  the  principle  stated  by  the  Nebraska 
Shipping  Association  that  a shipper  “should 
have  the  right  to  use,  without  favor  in  classi- 
fication of  freight,  any  size  case  as  best  suits 
his  purpose,  provided  such  c$se  is  in  good 
order  at  the  time  used.  ” 

But  while  the  carriers  placed  no  restriction 
upon  Jhe  kind  of  cases  to  be  used  in  shipping 
eggs,  they,  seemingly  impressed  by  the  pro- 
tests against  the  general  use  of  the  returnable 
case,  increased  the  rating  of  old  or  returnable 
cases  from  third  to  first  class  in  Official' 
Classification  No.  11,  in  effect  January  2, 
1893,  and  have  since  continued  such  increased 
rating  in  force  in  Classifications  Nos.  12  and 
13.  We  say  seemingly  impressed  by  the 
protests,  because  the  circular  or  advance 
notice  above  discussed  would,  as  before 
shown,  have  had  the  effect  of  bringing  the 
returnable  case  again  into  general  use,  while 
the  ultimate  action  of  the  carriers  was  to  re- 
store the  old  classification  as  to  eggs  and  the 
cases  containing  them,  and  to  increase  the 
rating  on  returned  cases.  The  increase  in 
rates  on  returned  cases  was,  the  defendants 
say,  not  only  to  bring  in  greater  revenue,  but 
also  because  the  lower  third  class  rates  tended 
to  encourage  the  use  of  unsafe  second -hand 
cases  and  subject  the  carriers  to  many  claims 
for  damage.  The  evidence  indicates  that 
some  shippers,  when  they  found  it  advan- 
tageous under  rates  in  force,  used  the  No.  2 
or  gift  case  as  a returnable  case,  and  that 
eggs  shipped  the  second  or  third  time  in  such 
cases  were  more  liable  to  be  damaged  in 
transit.  We  agree  with  the  complainanst 
that,  as  a general  proposition,  carriers  are 
under  no  obligation  to  receive  freight  im- 
properly packed  or  in  otherwise  unsafe  con- 
dition ; but  upon  the  point  that  eggs  are  in- 
variably carried  at  owners’  risk  of  breakage, 
we  think  that  if  the  carriers  choose  to  disre- 
gard such  condition  of  owners’  risk  and 
invariably  pay  claims  for  breakage  upon 
presentation,  as  appears  to  be  the  fact  in  this 
case,  that  the  shippers  thereby  benefited  are 
in  no  position  to  find  fault  with  the  practice 
of  carriers  in  disregarding  the  rule.  On  the 
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other  hand,  the  propriety  of  retaining  the 
condition  of  owners’  risk  of  breakage  in  the 
classification  might,  upon  such  showing,  if 
complained  against  by  a shipper  of  the  same 
commodity  whose  breakage  claim  had  been 
refused,  be  open  to  serious  question.  We  also 
think  it  doubtful  whether  carriers  are  justi- 
fied in  making  all  egg  shippers  using  re- 
turnable cases  pay  higher  rates  on  returned 
cases  because  some  careless  consignors  make 
a practice  of  shipping  eggs  in  insecure  pack- 
ages. Whether  carriers  can  properly  give 
weight  to  such  consideration  in  fixing  the 
rates  on  returnable  egg  cases  may  depend 
somewhat  upon  the  methods  pursued  by  ship- 
pers and  consignees  in  forwarding  and  re- 
ceiving eggs.  We  infer  from  the  protests 
and  some  of  the  other  evidence  in  the  case 
that  many,  if  not  most,  carload  shippers  of 
eggs  do  their  own  loading  and  that  their  con- 
signees do  their  own  unloading.  If,  through 
being  relieved  of  this  expense  and  being  put 
to  no  additional  cost  of  inspection,  the  car- 
rier makes  a corresponding  allowance  in  the 
rate  for  carrying  the  eggs,  this  may  possibly 
afford  some  justification  for  a rate  on  return- 
able cases  which,  while  not  subjecting  the 
egg  trade  to  unreasonable  disadvantage,  will 
serve  to  discourage  the  use  of  cases  not  in 
good  repair.  But  under  such  circumstances 
the  line  of  right  is  difficult  to  determine,  and 
in  this  case  the  question  is  complicated  some- 
what by  the  uncontradicted  testimony  of  a 
witness  for  the  complainants  to  the  effect  that 
they,  using  returned  cases  as  often  as  practi- 
cable, hardly  ever  had  a claim  on  shipments 
in  full  carloads.  Whether  damage  to  egg 
shipments  can  properly  be  considered  by  the 
carriers  in  fixing  rates  on  returned  cases  is  not 
determinable  from  the  showing  now  before 
us  in  this  proceeding. 

The  main  question  for  determination  is 
whether,  in  view  of  all  the  facts,  the  present 
rating  on  old  or  returned  cases  from  Provi- 
dence to  Western  points  is  unreasonable.  Its 
proper  solution,  however,  may  depend  upon 
whether  the  return  of  egg  cases  is  or  is  not 
a service  incidental  to,  and  connected  with, 
Ihe  transportation  of  eggs.  A rate  which 
may  be  reasonable  when  applied  to  the  trans- 
portation of  egg  cases  as  a disconnected 
service  may  be  unreasonable  if  the  carriage 
of  returned  cases  at  favorable  rates  is  in  fact 
a special  service,  the  discontinuance  of  which 
would  unduly  burden  the  business  of  ship- 
ping eggs  to  points  of  sale.  Before  further 
considering  this  point  it  will  be  necessary  to 
recite  the  additional  facts  in  this  case. 

Although  the  evidence  shows  that  the  com- 
plainants’ principal  gathering  and  shipping 
point  is  Burlington,  la.,  and  that  the}'-  ship 
eggs  from  that  point  and  other  places  west 
of  Chicago  to  Providence  and  return  cases 
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thereto  in  dairy  line  cars,  which  would  other- 
wise go  westward  from  points  east  of  Albany 
without  loading,  their  complaint  is  directed 
against  the  classification  of  old  egg  cases 
generally  and  rates  resulting  therefrom  to 
Chicago  and  other  points  west.  They  do  not 
attack  the  adjustment  of  rates  to  different 
points  under  the  classification,  but  the  clas- 
sification itself. 

West  bound  class  rates  from  Boston,  Pro- 
vidence, New  York  and  other  eastern  seaboard 
points  to  Chicago  are  the  same  : 75,  65,  50, 
35,  30  and  25  cents  on  classes  one  to  six,  re- 
spectively. Burlington,  la.,  on  the  west 
bank  of  the  Mississippi  river,  takes  rates 
from  the  same  points  which  are  122  per  cent 
of  Chicago  rates,  plus  an  arbitrary  or  bridge 
charge  of  5 cents  on  the  first  three  classes, 
and  4,  3 and  2 cents  on  the  4th,  5th  and  6th 
classes,  respectively.  These  class  rates  from 
these  same  points  to  Burlington  are  : 97,  84, 
66,  47,  40  and  33  cents. 

The  National  Despatch  Fast  Freight  Line, 
operating  over  the  Central  Vermont  and 
Grand  Trunk  Systems  and  connections  west, 
has  in  force  certain  differentials  which  result 
in  lower  class  rates  on  west  bound  business. 
These  differentials  are  in  cents  per  hundred 
lbs.  : 

Classes  - - - 1 2 3 4 5 6 

From  Boston  or  Providence  10  8 6 4 4 3 

‘ ‘ New  York  - - 15  12  9 6 5 4 

Thus  while  the  first  class  rate  by  the  de- 
fendant and  other  trunk  lines  from  Pro- 
vidence to  Chicago  is  75  cents  and  to  Burling- 
ton 97  cents,  the  National  Despatch  line  rate 
is  65  cents  to  Chicago  and  87  cents  to  Burl- 
ington. 

The  third  class  rates  formerly  in  force  on 
old  egg  cases  from  Providence  to  Chicago 
was  50  cents  by  the  direct  lines  and  44 
cents  by  the  National  Despatch,  and  to  Burl- 
ington it  was  66  cents  over  the  direct  lines 
and  60  cents  via  the  National  Despatch.  The 
change  in  the  classification  which  took  place 
on  January  2,  1893,  increased  these  class  rates 
from  Providence  to  Chicago  and  Burlington 
to  the  present  rates  of  75  and  97  cents,  re- 
spectively, by  the  shorter  lines,  and  to  65  and 
87  cents  by  the  National  Despatch.  But  by 
Special  Interstate  Freight  Tariff  No.  126, 
effective  November  25,  1893,  the  roads  com- 
prising the  National  Despatch  Line  estab- 
lished a special  rate  on  returned  empty  egg 
cases  from  Providence  to  Burlington,  la.,  of 
54  cents  per  100  lbs. , 6 cents  less  than  the  old 
third  class  rate  by  that  line,  and  a reduction 
from  the  National  Despatch  first  class  rate  of 
33  cents  per  100  lbs.  This  special  rate  from 
Providence  to  Burlington,  complainants’ 
principal  shipping  point,  was  put  in  force 
about  two  months  subsequent  to  the  filing  of 
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this  complaint  by  the  Providence  dealers 
against  the  New  York,  New  Haven  & Hart- 
ford and  other  roads  leading  west,  and  on 
March  3,  1894,  about  one  month  after  the 
hearing  of  testimony  in  this  case,  the  Central 
Vermont  and  other  roads  composing  the  Na- 
tional Despatch  Line  withdrew  this  special 
rate  of  54  cents,  and  this  action  had  the  effect 
of  restoring  the  regular  National  Despatch 
class  rate  of  87  cents  on  returned  egg  cases 
bv  this  route  from  Providence  to  Burlington 
which  had  been  in  force  from  January  2, 
1893,  to  November  25,  1893. 

As  before  stated,  complainants  return  their 
cases  in  dairy  line  cars  which  come  east 
loaded  with  butter,  eggs  and  other  like 
produce.  The  evidence  indicates  that  from 
points  east  of  Albany  many  of  these  cars 
would  otherwise  return  westward  without 
loading.  On  account  of  the  differential,  and 
also  the  special  rate  which  was  in  effect,  the 
complainants  have  largely  patronized  the 
National  Despatch  Line.  They  receive  7 or 
8 carloads  of  eggs  a week,  each  carload  con- 
taining from  four  to  five  hundred  cases,  and 
the  accumulation  of  empty  egg  cases  at  Provi- 
dence and  vicinity  is  therefore  considerable. 
The  complainants  do  their  own  gathering  at 
Burlington  and  therefore  are  shippers  there- 
from as  well  as  consignees  at  Providence.  It 
is  understood  that  they  load  and  unload  the 
cars  with  filled  and  empty  egg  cases,  and 
that  this  is  done  without  any  expense  to  the 
carriers.  These  cases  cost  complainants  at 
Burlington  from  15  to  17  cents  each.  Com- 
plainants estimate  their  cost  of  cartage,  etc., 
to  be  about  3 cents  per  case,  but  how  they 
arrive  at  this  figure  is  not  shown.  In  view 
of  the  fact  that  the  same  team  and  labor  em- 
ployed to  load,  unload  and  cart  full  cas.es 
can  be,  and  probably  is,  utilized  in  unload- 
ing, loading  and  carting  empty  cases,  with 
but  little  additional  time  involved,  it  may 
be  that  this  estimate  of  complainants  is 
placed  too  high. 

The  cases  are  carried  under  an  estimated 
weight  of  10  lbs. , and  complainants  generally 
load  the  car  full.  A carload  of  500  cases 
yields  the  defendant  carriers  a revenue  per 
car  of  $48.50,  or  9.7  cents  per  case  from 
Providence  to  Burlington  ; but  the  defendants 
do  not  concede  that  the  usual  carload  of  re- 
turned packages  contains  more  than  400  cases. 
The  revenue  on  a car  of  500  cases  by  the 
National  Despatch  amounts  to  $43. 50,  or  8. 7 
cents  per  case.  Under  the  third  class  rate  of 
66  cents  by  the  defendant  roads  the  carriers 
received  $33.00  per  car,  or  6.6  cents  per  case, 
and  the  National  Despatch  obtained  at  its 
regular  third  class  60  cent  rate  $30.00  per 
car,  or  6 cents  per  case,  and  under  its  special 
rate  of  54  cents,  $27. 00  per  car,  or  5. 4 cents 
per  case. 
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The  Chicago  75  cent  first  class  rate  on  a 
carload  of  500  cases  gives  a revenue  of  $37. 50, 
or  7.5  cents  per  case,  and  the  National  De- 
spatch differential  rate  of  65  cents  amounts  to 
$32.50  per  car,  or  6.5  cents  per  case.  Under 
the  old  50  cent  third  class  rate  to  Chicago, 
the  carload  brought  $25.00,  or  5 cents  per 
.case  to  the  carriers,  and  by  the  National  De- 
spatch differential  it  amounted  to  $22.00,  or 
4. 4 cents  per  case. 

Thus,  under  the  change  from  third  to  first 
class  rates  on  January  2,  1893,  the  defendant 
and  other  trunk  line  carriers  increased  their 
revenue  per  car  of  500  cases  from  Providence 
to  Burlington  $15.50,  and  the  National  De- 
spatch line  increased  their  carload  compensa- 
tion between  the  same  points  $13.50 ; but  by 
the  special  rate  of  November  25,  1893,  they 
made  a reduction  of  $16.50  per  car,  or  $3.00 
per  car  less  than  they  received  prior  to  Jan- 
uary 2,  1893,  and  the  difference  between  the 
carload  rate  by  the  National  Despatch  and 
by  the  defendant  and  other  trunk  line  carriers 
from  November  25,  1893,  to  March  3,  1894, 
was  $21.50.  It  was  testified  for  complain- 
ants at  the  hearing  that  since  the  increase  of 
January  2,  1893,  they  had  not  returned  half 
the  number  of  cases  which  they  did  when 
third  class  rates  were  in  effect ; but  we  are 
not  informed  why  this  should  have  been  so 
during  the  time  the  National  Despatch  spe- 
cial rate  of  54  cents  to  Burlington  was  in 
■effect. 

About  one  half  of  complainants’  cases  are 
made  of  hard  wood,  and  we  assume  that  they 
are  more  durable  and  somewhat  more  expen- 
sive than  the  case  commonly  called  the  gift 
-case.  Complainants’  cases  and  the  returnable 
cases  now  in  general  use  by  other  shippers 
-are  considerably  lighter  than  those  formerly 
known  as  “heavy  returnable  cases,”  which 
weighed  about  25  lbs.  each.  The  number  of 
times  a returnable  case  can  be  used  depends 
upon  the  treatment  it  receives.  It  may  be 
available  for  but  one  journey  ; it  may  serve 
for  half  a dozen  and  even  a greater  number 
of  egg  shipments.  While  the  present  rate  of 
9.7  cents  per  case  over  the  defendant  lines 
from  Providence  to  Burlington,  added  to 
complainants’  estimated  cost  of  cartage,  etc., 
-of  3 cents  per  case,  still  leaves  them  a mar- 
gin of  from  2.3  to  4.3  cents  less  than  the  cost 
of  one  of  their  new  cases  (and  using  the  case 
for  about  five  shipments  would  practically 
make  up  the  cost  of  such  a case,  and  this 
margin  would  be  increased  by  shipments 
under  the  National  Despatch  differential, 
which  is  10  cents  per  hundred  less)  this  does 
not  take  into  account  the  cost  of  new  fillers 
or  the  percentage  of  cases  damaged  in  transit 
■or  lost  in  the  course  of  complainants’  dis- 
tributing trade  with  towns  in  the  eastern 
states.  The  value  of  gift  cases  at  Burlington 
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is  not  shown,  and  it  is  probable  that  com- 
plainants also  compare  the  cost  of  such  a case 
with  their  cost  of  cartage  and  transportation 
from  Providence  to  Burlington. 

It  is  evident  that  the  foregoing  summary 
of  facts  does  not  enable  us  to  determine 
whether  the  return  of  egg  cases  from  Prov- 
idence to  Burlington  should  be  viewed  in 
the  light  of  a special  service,  incidental  and 
necessary  to  the  shipment  of  eggs  in  the 
contrary  direction,  and  it  follows  that  the 
lack  of  evidence  necessary  to  the  solution  of 
this  preliminary  question  prevents  us  from 
coming  to  a definite  conclusion  concerning 
the  propriety  of  the  classification  challenged 
in  the  complaint. 

The  action  of  the  National  Despatch  Line 
carriers  in  establishing,  after  this  complaint 
was  brought,  a special  rate  which  was  still 
lower  than  the  old  third  class  rating  by  that 
line  is  rather  strong  indication  that  the  re- 
turn of  egg  cases  from  Providence  to  Burling- 
ton is  to  be  viewed  in  the  light  of  a special 
service  connected  with  the  eastward  trans- 
portation of  eggs,  and  casts  some  doubt  upon 
the  reasonableness  of  the  first  class  rating  of 
old  egg  cases.  Furthermore,  their  action  in 
cancelling  such  special  rate  subsequent  to 
the  hearing  in  this  case  is  calculated  to 
create  a presumption  of  arbitrary  and  un- 
warranted action,  either  on  their  part  as  to 
such  rate,  or,  if  the  special  rate  was  proper, 
on  the  part  of  all  the  carriers  in  increasing 
the  classification  in  January,  1893.  But  the 
National  Despatch  Line  carriers  are  not  par- 
ties to  this  proceeding.  These  carriers  and 
all  others  interested  were,  it  is  true,  given 
leave  at  the  commencement  of  this  case  to  in- 
tervene and  be  heard,  but  instead  of  inter- 
vening the  Central  Vermont  and  the  other 
National  Despatch  carriers  practically  con- 
ceded the  justice  of  the  complaint  by  putting 
in  a special  rate  of  54  cents.  Such  action, 
so  far  as  the  traffic  by  that  route  is  concerned, 
warrants  a belief  in  the  excessive  character 
of  the  higher  rating  which  is  not  overcome 
by  the  fact  that,  for  reasons  not  disclosed, 
they  withdrew  the  special  rate  before  the 
making  of  this  report.  But,  as  before  stated, 
the  National  Despatch  Line  carriers  are  not 
actual  defendants  herein,  and  their  conduct 
during  the  pendency  of  this  proceeding, 
while  significant  upon  the  general  question 
of  reasonableness,  should  not  be  held  to  con- 
clude carriers  over  other  lines  who  are  parties 
hereto. 

In  consideration  of  the  use  of  both  gift  and 
returnable  cases  in  egg  shipments,  the  action 
of  the  carriers  in  attempting  to  prescribe  a 
particular  case  for  egg  shipments  in  the  pro- 
posed circular  of  February  15,  1892,  which 
would  have  brought  about  the  general  use  of 
returnable  egg  cases,  and  then  not  only  re- 
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ceding  from  this  position,  but  going  further 
in  the  contrary  direction  by  raising  the  rating 
on  old  or  returned  cases,  the  successive  in- 
crease in  the  classification  of  old  cases  from 
fourth  to  third  class  and  then  from  third  to 
first  class,  the  concession  and  withdrawal  of 
very  favorable  rates  during  the  pendency  of 
this  controversy  by  carriers  not  actually  par- 
ties hereto,  the  very  limited  range  which  the 
testimony  has  taken,  and  the  desirability  of 
having  the  proper  classification  of  returned 
egg  cases  definitely  determined,  we  think 
that  time  should  be  allowed  to  the  defend- 
ants and  the  other  carriers  concerned  to  con- 
sider whether  shippers  generally  who  use 
returned  cases  are  not  unduly  prejudiced  by 
the  increase  to  first  class  rates  and  take  or 
refrain  from  taking  action  accordingly,  and 
that  from  and  after  the  first  day  of  July, 
next,  the  complainants  and  any  other  in- 
terested shipper  or  consignee  may,  if  the 
carriers  fail  to  take  satisfactory  action,  ask 
to  have  the  case  reopened  ; and  thereupon  such 
further  direction  will  be  given  as  will  serve 
to  bring  in  necessary  parties  defendant  by 
amended  or  supplemental  complaint  or  other- 
wise as  may  appear  to  be  required,  and  it  is 
so  ordered. 

Our  inclination  to  treat  the  case  in  this 
way  is  strengthened  somewhat  by  the  fact, 
not  hereinbefore  mentioned,  that  by  excep- 
tions filed  to  Classification  No.  11,  and  also 
to  that  which  is  now  in  force,  shippers  lo- 


ally  over  the  road  of  the  defendant,  the  New 
York,  New  Haven  & Hartford  Railroad  Com- 
pany, have  been  and  are  able  to  return  cases- 
at  fourth  class  rates.  We  find  among  our 
files  a telegram  from  the  General  Freight 
Agent  of  this  company  in  relation  to  this  ex- 
ception sheet,  which  states  : “ We  return  egg- 

carriers  and  cases  at  fourth  class  from  orig- 
inal consignee  to  original  shipper  between, 
our  own  stations  where  we  get  full  local 
tariff  or  practically  so,  but  we  do  not  do  so 
where  we  receive  a small  proportion  of  some- 
through  rate  from  a western  line.”  We  re- 
frain from  commenting  at  this  time  upon  this- 
very  material  concession  to  local  shipments 
beyond  saying  that  the  explanation  in  the 
telegram  referred  to  does  not  convince  us 
that  the  difference  in  the  rating  of  through 
and  local  shipments  on  returned  egg  cases  is 
just. 

While  from  the  imperfect  view  of  the  sit- 
uation which  has  been  afforded  we  are  un- 
able to  arrive  at  a definite  conclusion  con- 
cerning the  reasonableness  and  justice  of  the 
classification  complained  of,  there  are  some 
significant  circumstances  which  impress  us 
with  a present  belief  that  the  increase  from 
a third  to  a first  class  rating  may  have  been 
too  great  an  advance.  We  therefore  recom- 
mend the  carriers  to  give  the  question  prompt 
and  earnest  consideration  during  the  period, 
allowed  therefor. 


H.  W.  BEHLMER 
v. 

THE  MEMPHIS  & CHARLESTON  RAILROAD  COMPANY;  The  East  Tennessee, 
Virginia  & Georgia  Railway  Company;  The  Georgia  Railroad  & Banking  Com- 
pany; The  South  Carolina  Railway  Company;  Henry  Fink  and  Charles  M.  Mc- 
Ghee, as  Receivers  of  The  East  Tennessee,  Virginia  & Georgia  Railway  Company 
and  The  Memphis  & Charleston  Railroad  Company;  Daniel  H.  Chamberlin,  as 
Receiver  of  The  South  Carolina  Railway  Company;  The  Central  Railroad  & 
Banking  Co.  of  Georgia,  and  The  Louisville  & Nashville  Railrod  Company,  as 
Lessees  of  The  Georgia  Railroad;  and  H.  M.  Comer,  as  Receiver  of  The  Central. 
Railroad  & Banking  Company  of  Georgia. 


1.  The  competition  of  markets  or  the  compe- 
tition of  carrying  lines  subject  to  regulation 
under  the  Act  to  Regulate  Commerce  does  not 
justify  carriers  in  making  greater  short  haul 
or  lower  long  haul  charges  over  the  same 
line  in  the  same  direction  (the  shorter  being 
included  within  the  longer  distance)  in  the 
absence  of  an  order  of  relief  issued  by  the 
Commission  upon  application  therefor  and 
after  investigation. 

2.  When  a carrier  on  complaint  under  the 
fourth  section  avers  substantial  dissimilarity 
in  circumstances  and  conditions  as  justify- 
ing its  greater  charge  for  a shorter  haul,  it 
is  concluded  by  its  pleading  and  must  af- 
firmatively show  that  the  circumstances  and 
conditions  of  which  it  is  entitled  to  judge  in 
the  first  instance  are  in  fact  substantially 
dissimilar;  but  upon  an  application  for  re- 
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lief  under  the  fourth  section  proviso  the  car- 
rier is  not  limited  by  such  a rule  of  evidence,, 
and  may  present  to  the  Commission  every 
material  reason  for  an  order  in  its  favor. 

3.  The  construction  of  the  fourth  section  of 
the  Act  to  Regulate  Commerce  as  laid  down 
in  James  & M.  Buggy  Co.  v.  Cincinnati , N. 
0.  & T.  P.  R.  Co.  3 Inters.  Com.  Rep.  682,. 
4 1.  C.  C.  Rep.  744,  and  Qa.  R.  R.  Com.  v.  Clyde 
88.  Co.  4 Inters.  Com.  Rep.  120,  5 I.  C. 
C.  Rep.  324,  followed  in  Chattanooga  Board 
of  Trade  v.  East  Tennessee,  V.  & G.  R.  Co. 

4 Inters.  Com.  Rep.  213,  5 I.  C.  C.  Rep. 
546,  explained  in  Gerke  Brew.  Co.  v.  Louis- 
ville & N.  R.  Co.  4 Inters.  Com.  Rep.  267, 

5 I.  C.  C.  Rep.  596,  and  sustained  in  Inter- 
state Commerce  Com.  v.  Cincinnati,  N.  0.  & 
T.  P.  R.  Co.  (not  yet  reported),  reaffirmed. 

4.  Defendants  ordered  to  cease  and  desist 
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from  making  higher  aggregate  charges  on 
hay,  and  other  commodities  carried  under 
similar  circumstances  and  conditions,  over 
their  connected  roads  from  Memphis, Tenn., 
to  Summerville,  S.  C.,  than  they  charge 
for  carrying  said  commodities  for  the  longer 


distance  from  Memphis  over  said  connecting 
line  through  Summerville  to  Charleston,  S. 
C.,  without  prejudice  to  defendants’  right 
to  apply  to  the  Commission  for  relief  under 
the  proviso  clause  of  the  fourth  section. 


Decided  June  27,  189  J, l. 


rjlHE  fourth  section  of  the  Act  to  Regulate  Commerce. 


Mr.  Claudictn  B.  Northrop,  for  Complainant. 

Mr.  W.  A.  Henderson,  for  East  Tenn.  V.  & Ga.  R.  Co.  and  Memphis  & C.  R.  Co.  and  Re- 
ceivers. 

Messrs.  Brawley  & Barnwell,  for  South  Carolina  R.  Co.  and  Receiver. 

Messrs.  Ed.  Baxter  and  Jos.  B.  Gumming,  for  Louisville  & N.  R.  Co.  and  Central  R.  & Bkg. 
Co.  of  Ga.  as  Lessees  of  Georgia  Railroad. 


REPORT  AND  OPINION  OF  THE  COMMISSION. 


Yeomans,  Commissioner: 

The  complainant  alleges  on  behalf  of  him- 
self and  other  merchants  and  residents  of  Sum- 
merville, S.  C.,  that  the  defendants  charge  an 
unreasonable  and  excessive  rate  of  28  cents  per 
100  lbs.  on  hay  in  carload  lots  from  Memphis, 
to  Summerville;  that  said  rate  of  28  cents  is  9 
cents  per  100  lbs.  greater  than  the  defendants 
charge  and  receive  for  transporting  hay  in  car- 
loads from  Memphis  through  Summerville  to 
Charleston,  S.  C.,  and  that  such  greater  charge 
constitutes  a violation  of  the  long  and  short 
haul  clause  of  the  statute;  that  said  rate  of  28 
cents  to  Summerville  is  equal  to  the  rate  of  19 
cents  in  force  on  hay  in  carloads  from  Memphis 
through  Summerville  to  Charleston  plus  the 
local  rate  of  9 cents  per  100  lbs.  charged  over 
the  South  Carolina  Railway  for  carrying  hay 
from  Charleston  back  to  Summerville,  and 
that  said  9 cent  local  rate  which  complainant 
is  forced  to  pay  in  addition  to  the  through 
Charleston  rate  in  order  to  get  hay  transported 
by  defendants  from  Memphis  to  Summerville 
is  also  unreasonable  and  excessive.  The  ship- 
ment of  two  carloads  of  hay  from  Memphis  to 
Summerville  in  August,  1892,  upon  which 
complainant  was  compelled  to  pay  the  28  cent 
rate  is  specified  in  the  complaint.  The  com- 
plainant also  alleges  generally  that  the  defend- 
ants engaged  in  transportation  from  Memphis 
to  Charleston  are  subject  to  the  Act  to  Regu- 
late Commerce;  that  all  of  the  roads  involved 
in  this  proceeding  are  members  of  the  South- 
ern Railway  & Steamship  Association,  and 
that  the  discrimination  and  excessive  rates 
against  Summerville  exist  not  only  on  hay  but 
on  all  articles  of  interstate  commerce  coming 
to  that  place  to  the  detriment  and  disadvantage 
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of  the  town  and  the  business  of  its  merchants. 
The  complaint  prays  that  defendants  be  or- 
dered to  cease  and  desist  from  further  viola- 
ting the  law  as  therein  alleged  and  from  all 
similar  violations,  and  for  such  other  and  fur- 
ther order  as  the  Commission  may  deem  neces- 
sary in  the  premises. 

The  joint  answer  of  the  receivers  of  the  East 
Tennessee,  Virginia  & Georgia  Railway  Com- 
pany and  the  Memphis  & Charleston  Railroad 
Company  admits  that  they  are  subject  to  the 
Act  to  Regulate  Commerce  and  that  the  ship- 
ment of  hay  took  place  as  specified  in  the 
complaint,  but  they  do  not  admit  that  the  rates 
set  forth  in  the  complaint  constitute  any  viola- 
tion of  the  law,  and  demand  proof  of  the 
same. 

The  joint  answer  of  the  lessees  of  the 
Georgia  Railroad  and  the  answer  of  the  re- 
ceiver of  the  South  Carolina  Railway  Company 
are  substantially  the  same.  These  answers 
while  admitting  the  rates  to  be  as  stated  in  the 
complaint  and  that  the  shipment  specified  in 
the  complaint  was  made  over  the  defendant 
roads,  deny  that  said  rates  are  in  violation  of 
the  Act  to  Regulate  Commerce.  In  relation  to 
complainants  allegation  of  violation  of  the 
fourth  section  these  answers  contain  the  fol- 
lowing specific  averments  : 

“1.  The  Georgia  Railroad  Company  and  the 
other  carriers  complained  against  have  no  joint 
through  tariff  from  Memphis  to  Summerville 
and,  therefore,  they  have  no  ‘line’  in  the  sense 
of  said  section  from  Memphis  to  Summerville/ 
on  which  said  section  can  operate.''’ 

“2.  The  transportation  of  two  car  loads  of 
hay  from  Memphis  to  Summerville  is  not  done 
under  substantially  similar  circumstances  and 
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conditions  as  the  transportation  of  like  prop- 
erty from  Memphis  to  Charleston;” 

‘ ‘For  (first)  Summerville  is  a local  station  on 
the  South  Carolina  Railway.  It  is  not  on  any 
water  route,  and  enterprise  and  capital  have 
not  constructed  more  than  one  railroad  to  it. 
It  has  not,  therefore,  the  advantage  of  compe- 
tition of  carriers.  The  one  railroad,  on  which 
it  is  located,  viz:  The  South  Carolina  Rail- 
way Company,  is  not  compelled  by  competi- 
tion to  choose  between  a reasonable  rate  and  a 
rate  which  is  much  below  what  would  be  rea- 
sonable. On  the  other  hand,  at  Charleston 
there  exists  competition  with  numerous  all 
rail  routes  between  Memphis  and  Charleston. 
Respondents  here  mention  eight  of  these  all 
rail  routes  between  Memphis  and  Charleston, 
to  wit: 

“Memphis  & Charleston  Railroad;  East 
Tennessee,  Virginia  & Georgia  Railroad,  Sa- 
vannah, Florida  & Western  Railway  and 
Charleston  & Savannah  Railway: 

“Memphis  & Charleston;  Western  & Atlan- 
tic; Central  Railroad  & Banking  Company  of 
Georgia;  Port  Royal  & Augusta,  and  Charles- 
ton & Savannah: 

“Memphis  & Charleston;  Western  & Atlan- 
tic; East  Tennessee,  Virginia  & Georgia  or 
Central  Railroad  & Banking  Company  of 
Georgia;  Seaboard  Air  Line;  Clinton,  New- 
berry & Laurens,  and  the  Atlantic  Coast  Line: 

“Kansas  City,  Memphis  & Birmingham; 
Central  Railroad  & Banking  Company  of 
Georgia;  Port  Royal  & Augusta,  and  Charles- 
ton & Savannah: 

“Kansas  City,  Memphis  & Birmingham; 
Georgia  Pacific;  Richmond  & 'Danville,  and 
Atlantic  Coast  Line: 

“Kansas  City,  Memphis  & Birmingham; 
Louisville  & Nashville;  Alabama  Midland; 
Savannah,  Florida  & Western,  and  Charleston 
& Savannah: 

“Louisville  & Nashville;  Nashville,  Chatta- 
nooga & St.  Louis;  Western  & Atlantic;  Geor- 
gia Railroad,  and  South  Carolina  Railway: 

“Louisville  & Nashville;  Nashville,  Chatta- 
nooga & St.  Louis;  Western  & Atlantic;  Sea- 
board Air  Line,  and  Atlantic  Coast  Line — or 
Port  Royal  <fc  Western  Carolina;  Port  Royal 
& Augusta,  and  Charleston  & Savannah  Rail- 
roads.” 

“Besides  these  eight  enumerated  all  rail 
routes  there  are  others,  which  could  be  desig- 
nated. These  lines  are  not  only  potential  but 
are  actual  competitors  with  these  respondents 
and  their  co-defendants,  for  business  from 
Memphis  to  Charleston.” 

“(Second)  Charleston  is  a port  on  the  Atlan- 
tic coast,  accessible  and  easily  reached  from 
the  ports  of  Baltimore,  Philadelphia,  New 
York,  Boston  and  other  eastern  ports,  from 
which  hay  is  shipped  by  water.  If  the  rail 
lines  from  Memphis  to  Charleston  charged 
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rates  to  ^Charleston  as  high  as  the  the  rate  to 
Summerville,  although  the  latter  rate  is  in  it- 
self reasonable,  no  hay  would  be  brought  from 
Memphis  to  Charleston,  but  Charleston  would 
be  supplied  with  hay  from  North  Atlantic 
ports — and  the  railroads  would  lose  the  hay  | 
business  and  Memphis  would  lose  a hay  mar- 
ket.” 

“ (Third)  The  rates  on  Western  produce  to 
Charleston  and  other  coast  cities,  such  as  Sa- 
vannah, Port  Royal  and  Brunswick,  are  made 
with  a view  to  actual,  existing  water  competi- 
tion. Western  produce,  such  as  grain,  hay,* 
etc.,  distributed  from  Chicago,  can  reach 
Charleston  through  the  ports  of  New  York, 
Philadelphia  or  Baltimore,  over  continuous 
water  routes  via  the  lakes  and  canal,  or  over 
combined  rail  and  water  routes.” 

“The  all  rail  lines,  seeking  to  do  business 
between  Chicago  and  Charleston  and  other 
coast  cities,  are  compelled  to  make  their  rates 
approximate  those  which  are  offered  by  the 
continuous  water  route,  or  by  the  combined 
rail  and  water  routes.  TLe  all  rail  routes  make 
their  rates  as  much  higher  as  the  difference  in 
service  will  permit,  and  those  rates  are  cor- 
respondingly adjusted  from  all  western  points, 
such  as  Evansville,  Cairo,  St.  Louis,  Memphis, 
etc.  At  present  the  all  rail  rates  from  Chicago 
to  Charleston  on  hay,  for  instance,  is  330  per 
100  lbs.;  from  St.  Louis,  280;  from  Louisville, 
Evansville  and  Cairo  230  and  from  Memphis, 
190 — the  route  through  Memphis  offering 
facilities  for  the  transportation  of  hay,  grain 
and  western  products  generally,  from  the  states 
of  Missouri,  Kansas,  Nebraska,  etc.” 

“ The  rate  from  Memphis  to  Charleston  on 
hay  is,  therefore,  forced  upon  the  defendant 
lines  by  actual,  existing  water  competition, 
and  by  other  competition  beyond  the  control 
of  defendant.” 

“The  controlling  element  in  said  competi- 
tion is  the  lake,  canal  and  ocean  transporta- 
tion between  Chicago  and  Charleston;  or  the 
Lake  transportation  from  Chicago  to  Buffalo, 
or  other  lake  port,  thence  by  rail  to  New  York, 
thence  by  ocean  to  Charleston;  or  rail  trans- 
portation from  Chicago  to  Baltimore,  Philadel- 
phia or  New  York,  thence  by  ocean  to  Charles- 
ton.” • 

“(Fourth)  As  above  stated,  the  Georgia 
Railroad  Company  and  other  carriers  com- 
plained against  have  no  joint  through  tariffs 
from  Memphis  to  Summerville.  They  do 
have  joint  through  tariffs  from  Memphis  to 
Charleston,  and  the  joint  through  rate  from 
Memphis  to  Charleston  on  hay  is  190  per  100 
lbs.” 

If  it  shall  appear  in  this  case  that  the  de- 
fendants violate  the  long  and  short  haul  clause 
of  the  law  by  keeping  the  higher  rate  to  Sum- 
merville in  force,  it  will  be  unnecessary  to  con- 
sider in  this  report  whether  the  rate  to  Sum- 
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merville  is  in  violation  of  other  provisions  of 
the  law.  In  that  event  the  prohibition  in  the 
fourth  section  will  afford  all  the  reduction  de- 
manded in  the  complaint. 

Facts  and  Conclusions. 

Transportation  from  Memphis  to  Charleston 
via  the  connecting  and  continuous  line  formed 
by  the  defendants’  railroads  passes  through 
Summerville,  a point -on  the  South  Carolina 
road  21  miles  west  of  Charleston,  which  road 
is  also  the  delivering  carrier  for  traffic  over 
this  line  to  Charleston.  Their  rate  in  force  for 
the  carriage  of  hay  in  full  carloads  from  Mem- 
phis to  Summerville,  is  28  cents  per  hundred 
pounds,  and  this  rate  is  equal  to  a combination 
of  the  19  cent  rate  to  Charleston  plus  a 9 cent 
local  of  the  South  Carolina  road  back  to  Sum- 
merville. Shipments  from  Memphis  to  either 
Charleston  or  Summerville  are  carried  through 
over  this  line  of  connecting  roads  under  through 
bills  of  lading. 

The  defendants  make  a joint  tariff  rate  on 
hay  to  Charleston  from  Memphis,  and  unless 
they  show  substantial  dissimilarity  in  circum- 
stances and  conditions  under  which  the  trans- 
portation to  Charleston  and  Summerville  is 
conducted,  they  are  prohibited  by  the  fourth 
section  of  the  law  from  making  any  greater 
charge  for  the  shorter  distance  to  Summerville 
than  that  which  they  have  in  force  for  carry- 
ing over  the  same  line  in  the  same  direction  for 
the  longer  distance  to  Charleston. 

The  defendants  claim  that  substantial  dissim- 
ilarity in  such  circumstances  and  conditions  is 
created  by: 

1.  The  competition  of  various  markets  for 
the  trade  of  Charleston,  such  as  New  York, 
Boston,  Philadelphia,  Baltimore,  Chicago,  and 
other  points  which  can  reach  Charleston  by  all 
water  lines  or  by  all  rail  or  part  rail  and  part 
water  routes. 

2.  The  competition  of  rail  lines  between 
Memphis  and  Charleston. 

The  construction  of  the  fourth  section  of  the 
Act  as  laid  down  in  the  case  of  James  & M. 
Buggy  Co.  v.  Cincinnati , N.  0.  & T.  P.  R.  Co. 

3 Inters.  Com.  Rep.  682,  4 I.  C.  C.  Rep.  744, 
and  in  Ga.  R.  R.  Com.  v.  Clyde  SS.  Co.  4 Inters. 
Com.  Rep.  120,  5 I.  C,  C.  Rep.  324, — followed 
and  explained  in  Gerlce  Brew.  Co.  v.  Louisville 
& N.  R.  Co.  4 Inters.  Com.  Rep.  267,  5 I.  C. 
C.  Rep.  596 — and  also  reaffirmed  by  the  Com- 
mission in  Chattanooga  Board  of  Trade  v. 
East  Tennessee,  V.  & G.  R.  Co.  4 Inters.  Com. 
Rep.  213,  5 I.  C.  C.  Rep.  546,  has  been  passed 
upon  by  the  Federal  courts  in  the  proceeding 
brought  by  this  Commission  against  the  Cin- 
cinnati, New  Orleans  & Texas  Pacific  Railway 
Company  and  others  to  enforce  its  order  in  the 
first  above  mentioned  case  {James  & M.  Buggy 
Co.  v.  Cincinnati,  JV.O.  & T.  P.  R.Co.).  The 
decision  of  the  United  States  Circuit  Court  for 
the  Northern  District  of  Georgia  reviewed  the 
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construction  of  the  fourth  section  by  the  Com- 
mission, and  declared  that  construction  to  be 
altogether  unsound.  Interstate  Commerce  Com. 
v.  Cincinnati,  N.  0.  & T.  P.  R.  Co.  4 Inters. 
Com.  Rep.  332,  56  Fed.  Rep.  925.  But  the 
Commission  took  an  appeal  to  the  Circuit 
Court  of  Appeals  for  the  Fifth  Judicial  Cir- 
cuit, and  that  court  has  recently  rendered  a 
decision  annulling  and  reversing  the  decision 
of  the  circuit  court,  and  remanding  the  case 
with  instruction  to  enforce  the  long  and  short 
haul  order  of  the  Commission  in  that  case. 
Interstate  Commerce  Com.  v.  Cincinnati , N.  O. 
& T.  P.  R.  Co.  Circuit  Court  of  Appeals. 
(Not  yet  reported.) 

This  decision  of  the  circuit  court  of  ap- 
peals amounts  to  an  affirmance  of  the  Com- 
mission’s construction  of  the  meaning  of  the 
fourth  section  as  laid  down  in  the  cases  above 
mentioned,  and  under  that  construction  the 
complaint  in  this  case  must  be  sustained. 
There  is  no  showing  in  this  proceeding  of 
competition  by  lines  not  subject  to  the  Act  to 
Regulate  Commerce  for  the  carriage  of  hay 
from  Memphis  to  Charleston,  and  the  fact  that 
there  may  be  competition  for  such  traffic  by 
lines  which  are  subject  to  the  Act,  or  that  hay 
may  be  carried  to  Charleston  by  various  rail 
and  water  or  part  rail  and  part  water  routes 
from  points  other  than  Memphis, does  not  justify 
the  defendant  carriers  in  departing  from  the  gen- 
eral rule  of  the  fourth  section  upon  their  own 
motion.  Such  considerations  may  constitute 
reasons  for  applying  to  the  Commission  for  re- 
lief under  the  proviso  clause  of  that  section, 
but  for  reasons  stated  in  our  decisions  of  the 
cases  above  cited  they  do  not  justify  carriers 
in  departing  from  the  rule  of  the  fourth  sec- 
tion without  such  a relieving  order.  Water 
competition,  to  justify  lower  long  haul  rates, 
must  exist  between  the  point  of  shipment  and 
the  longer  distance  point  of  destination.  James 
& M.  Buggy  Co.  v.  Cincinnati,  N.  0.  & T.  P.  R. 
Co.  supra.  One  transportation  line  cannot  be 
said  to  meet  the  competition  of  another  trans- 
portation line  for  the  carrying  trade  of  any 
particular  locality,  unless  the  latter  line  could 
and  would  perform  the  service  alone  if  the 
former  did  not  undertake  it.  Chattanooga 
Board  of  Trade  v.  East  Tennessee,  V.  & G.'R.  Co. 
supra.  The  competition  of  markets  or  the 
competition  of  carrying  lines  subject  to  regu- 
lation under  the  Act  to  Regulate  Commerce 
does  not  justify  carriers  in  making  greater 
short  haul  or  lower  long  haul  charges  over  the 
same  line  without  an  order  issued  by  the  Com- 
mission on  application  therefor  and  after  in- 
vestigation. Ga.  R.  R.  Com.  v.  Clyde  SS.  Co.  4 
Inters.  Com.  Rep.  120,  5 I.  C.  C.  Rep.  324, 
and  Gerke  Brew.  Co.  v.  Louisville  & N.  R. 
Co.  4 Inters.  Com.  Rep.  267,  5 I.  C.  C.  Rep. 
596. 

The  following  rule  of  practice  was  laid 
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down  by  us  in  the  Georgia  Railroad  Commis- 
sion cases:  “When  a carrier  on  complaint 

under  the  fourth  section  avers  substantial  dis- 
similarity in  circumstances  and  conditions  as 
justifying  its  greater  charge  for  shorter  hauls, 
it  is  concluded  by  its  pleading  and  must  af- 
firmatively show  that  the  circumstances  and 
conditions  of  which  it  is  entitled  to  judge  in 
the  first  instance  are  in  fact  substantially  dis- 
similar; but  upon  an  application  for  relief 
under  the  fourth  section  proviso  the  carrier 
is  not  limited  by  such  a rule  of  evidence,  and 
may  present  to  the  Commission  every  material 
reason  for  an  order  in  its* favor.” 

Because  Charleston  is  an  important  seaport 
and  railroad  centre  and  hay  may  be  and  is 
carried  there  from  various  points,  is  not  suffi- 
cient reason  for  a departure  from  this  rule. 
The  just  interests  of  the  carriers  are  fully  pro- 
tected by  the  proviso  clause  of  the  fourth  sec- 
tion. The  defendants  are  under  no  obligation 
to  compete  at  low  rates  for  the  carriage  of  hay 
from  Memphis  to  Charleston.  They  ought 
not  to  engage  in  such  competition  if  the  rates 
obtainable  are  not  remunerative.  If  they  are 
remunerative  the  defendants  cannot,  in  the 
face  of  the  prohibition  of  the  fourth  section, 
and  the  provision  in  that  section  for  the  issu- 
ance of  relieving  orders,  assume  to  say  that 
such  rates  though  profitable  on  Charleston 
traffic  are  insufficient  for  the  transportation  of 
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carload  qualities  to  a shorter  distance  point 
on  the  same  line  and  in  the  same  direction. 
That  is  a question  which  Congress,  by  enact- 
ing the  proviso  or  saving  clause  in  the  fourth 
section,  made  it  the  duty  of  this  Commission 
to  determine.  The  very  reason  why  the  pro- 
viso was  added  to  the  section  was  to  enable 
carriers  to  obtain  relief  from  hardship  in 
special  cases  if,  upon  application  for  relief, 
they  make  it  appear  that  hardship  actually 
exists. 

Neither  of  the  defendantshaving  applied  for 
relief  under  the  proviso  to  the  fourth  section, 
order  will  be  entered  directing  them  to  cease 
and  desist,  on  or  before  July  15,  1894,  from 
charging  or  collecting  any  greater  sum  in  the 
aggregate  for  the  transportation  from  Memphis 
to  Summerville  of  hay,  or  other  commodities 
carried  by  them  under  circumstances  and  con- 
ditions similar  to  those  appearing  in  this  case, 
than  they  do  for  such  transportation  for  the 
longer  distance  to  Charleston,  but  without 
prejudice  to  the  right  of  said  defendants  to 
apply  for  relief  under  the  fourth  section  of  the 
Act  to  Regulate  Commerce.  The  filing  of  an 
application  for  relief  by  the  defendants  or 
either  of  them  before  the  time  above  specified, 
will,  if  it  refers  to  transportation  over  this  line 
to  Charleston,  operate  as  a stay  upon  this  order 
during  the  pendency  of  proceedings  on  such 
application. 
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ALANSON  S.  PAGE,  Cadwell  B.  Benson  and  Charles  Tremain,  Complainants, 

v. 

THE  DELAWARE,  LACKAWANNA  & WESTERN  RAILROAD  COMPANY,  The 
New  York  Central  & Hudson  River  Railroad  Company,  The  Michigan  Cen- 
tral Railroad  Company,  Defendants. 


1.  Where  it  appears  that  a complainant  has 
invoked  the  aid  of  the  law  for  the  purpose 
of  securing  what  he,  with  the  acquiescence 
of  the  carrier,  had  previously  obtained  in 
apparent  contravention  of  the  law,  such  ac- 
quiescing carrier  will  not  be  held  entitled  to 
plead  violations  of  the  law  by  complainant 
in  bar  of  a decision  on  the  merits,  nor  will 
the  individual  interests  of  the  complainant 
be  taken  into  consideration ; but  the  Commis- 
sion will  examine  the  evidence  and  make 
such  report  thereon  as,  under  the  provisions 
of  the  law,  the  rights  of  other  shippers  and 
the  public  generally  may  require.  If,  inde- 
pendently of  any  action  or  interest  of  com- 
plainants, the  conduct  of  defendants  with 
reference  to  the  transportation  which  is  the 
subject  of  the  proceeding  is  shown  by  the 
evidence  to  be  unlawful,  it  is  the  duty  of 
the  Commission  to  execute  and  enforce  the 
statutory  provisions  applicable  thereto. 


2.  Upon  consideration  of  the  great  reduction 
which  has  taken  place  in  the  value  of 
window  shades,  the  arbitrary  increase  of 
shade  classification  by  the  carriers  during  the 
progress  of  this  proceeding,  and  all  the  other 
facts  and  circumstances  herein  which  per- 
tain to  the  rights  of  shade  shippers  and  con- 
signees generally,  and  of  purchasers  of  that 
article  of  household  necessity,  Held,  That  the 
classification  of  window  shades  as  first  class 
in  the  Official  Classification  has  become  un- 
just, and  that  the  legal  duty  of  defendants  to 
so  classify  traffic  and  fix  charges  thereon  that 
the  burdens  of  transportation  are  reasonably 
and  justly  distributed  among  the  articles 
they  carry,  requires  them  to  reduce  their 
classification  of  window  shades  to  the  class 
which,  under  the  Official  Classification,  is 
now  applied  to  “window  hollands  and  shade 
cloth,  plain,  uncut  and  undecorated.” 


Complaint  filed  March  3,  1893. — Answers  filed  March  24  to  April  11,  1893. — Depositions  filed 
May  24,  1893. — Heard  May  25,  1893. — Briefs  filed  June  7,  to  September  8,  1893. — Decided 
March  23,  1894. 
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NJUST  classification  of  window  shades. 


Mr.  John  D.  Kernan,  for  Complainants. 

Mr.  Frank  Loomis,  for  New  York  Central  & Hudson  River  Railroad  Company;  Messrs. 
Henry  Russel  and  Ashley  Pond,  for  Michigan  Central  Railroad  Company;  Mr.  C.  E.  Gill, 
for  Delaware,  Lackawanna  & Western  Railroad  Company. 


REPORT  AND  OPINION  OF  THE  COMMISSION. 


Veazey,  Commissioner. 

In  the  complaint  it  is  averred  that  the  com- 
plainants are  copartners  doing  business  at 
Minetto,  New  York,  under  the  copartnership 
name  of  the  Minetto  Shade  Cloth  Company, 
and  are  engaged  in  the  manufacture,  sale  and 
shipment  of  the  articles  hereinafter  men- 
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tioned;  that  the  defendants  have  been  and  are 
railroad  corporations  engaged  as  common  car- 
riers in  the  transportation  of  property,  by  the 
lines  of  the  defendant,  the  Lackawanna  Com- 
pany, between  Minetto  and  New  York  city, 
and  together  between  Minetto  and  Chicago  and 
other  western  points,  under  some  common 


526 


Interstate  Commerce  Reports — The  Commission. 


1894. 


control,  management  or  arrangement  for  con- 
tinuous carriage  between  the  points  aforesaid, 
so  that  each  of  the  defendants  constitutes  a part 
or  portion  of  the  same  through  and  continuous 
line  of  transportation,  and  are  respectively 
within  the  provisions  of  the  Act  to  Regulate 
Commerce;  that  the  articles  in  respect  of  which 
the  complaint  is  made  consist  of  window 
•shades;  that  since  April  4.  1887,  the  defend- 
ants, in  violation  of  said  Act,  have  been  and 
are  guilty  of  unjust  discrimination  in  that 
they  have  been  and  are  in  the  habit  of  classi- 
fying the  articles,  manufactured  and  de- 
livered to  them  for  transportation  by  the 
complainants,  in  a classification  which  is  un- 
just, unreasonable,  and  relatively  higher  than 
the  classification  of  other  similar  kinds  of 
property  and  merchandise  in  the  elements  of 
value,  risk,  compactness  and  cost  of  service; 
that  as  a result  of  such  unjust  and  relatively 
higher  classification  they  have  been  and  are  in 
the  habit  of  charging  other  persons  rates  much 
lower  for  like  and  contemporaneous  service, 
under  substantially  similar  cirrumstances  and 
conditions,  by  reason  of  the  unjustly  discrim- 
inating lower  classification  made  by  the  defend- 
ants of  the  goods  and  merchandise  so  transport- 
ed for  such  other  persons;  and  the  complainants 
specify  the  wrongs  thus  in  general  terms 
charged,  and  further  allege  that,  by  reason 
thereof,  defendants  have  made  and  given,  and 
do  make  and  give  undue  and  unreasonable 
preferences  and  advantages  to  some  persons, 
firms,  companies  and  corporations  in  transpor- 
tation over  their  respective  lines,  and  have 
subjected  and  do  subject  complainants  thereby 
to  undue  and  unreasonable  prejudice  and  dis- 
advantage; that  the  classification  complained 
of  is  that  which  places  window  shades  N. 
O.  S.  boxed,  any  quantity,  in  the  first  class; 
and  window  shades  plain,  undecorated, 
mounted  on  rollers,  boxed,  any  quantity,  in 
the  second  class;  and  that  to  be  free  from  un- 
just discrimination  all  window  shades  should 
be  in  the  third  class  for  less  than  carloads  and 
in  the  fourth  class  for  carloads;  and  the  com- 
plainants make  appropriate  prayer  for  relief. 

The  defendants  respectively  answer  the  com- 
plaint, but  finally  put  their  defense  in  their 
brief  and  argument  upon  two  grounds:  (1) 
That  the  complainants,  by  intentional  and  per- 
sistent misdescription  of  their  shipments,  and 
by  violation  of  the  law  in  so  doing,  preclude 
themselves  from  applying  to  the  Commission 
and  asking  the  exercise  of  its  jurisdiction  upon 
the  merits  of  the  controversy.  (2)  That  the 
classification  complained  of  is  not  unjust  and  in 
violation  of  the  statute. 

Facts. 

1.  The  complainants  are  co-partners,  doing 
business  at  Minetto,  New  York,  under  the  firm 
name  and  style  of  “ The  Minetto  Shade  Cloth 
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Company,”  and  are  engaged  in  the  manufact- 
ure and  sale  of  shade  cloth  and  of  window 
shades,  decorated  and  undecorated,  and  the  I 
shipment  thereof  to  New  York  city,  and  to 
Chicago  and  other  western  points.  Their  estab-  | 
lishment  is  located  about  one  half  a mile  from 
the  railroad  track  at  Minetto,  a point  about 
four  miles  southeast  of  Oswego,  N.  Y.  The  i 
cars  for  the  shipment  of  complainants’  goods 
are  brought  up  from  Syracuse  in  the  local  | 
freight  train,  switched  to  the  siding  and  left 
there  to  be  loaded.  The  complainants  haul 
their  goods  to  the  cars.  Their  teamsters  give 
the  shipping  slips  to  a tallyman  employed  by 
the  Lackawanna  road  who  tallies  the  goods 
and  aids  the  teamsters  in  loading  the  cars. 
These  slips  or  receipts  are  made  out  in  dupli- 
cate by  the  complainants,  and  after  the  freight 
has  been  checked  into  the  cars,  they  are  signed 
by  the  agent  of  the  defendant,  the  Lackawanna 
Company.  The  original  is  returned  to  the 
complainants  and  from  the  duplicate,  kept  by 
the  railroad  company,  the  way  bill  is  made. 
The  initial  road  does  not  weigh  the  property 
described  in  the  receipts,  nor  does  it  make  any 
examination  to  see  if  the  package  contains 
what  is  set  forth  in  the  receipts;  but  it  is  the 
duty  of  its  agents  to  understand  the  classifica- 
tion of  freight  shipped  and  to  bill  the  goods  so 
shipped  accordingly.  Trains  made  up  in  Os- 
wego pick  up  these  cars  and  haul  them  to 
Syracuse  or  New  York  city. 

The  establishment  of  the  complainants  cov- 
ers two  or  three  acres.  During  the  spring  and 
summer  months  they  employ  about  two  hun- 
dred and  fifty  persons,  which  number  is  in- 
creased in  the  busier  seasons  of  fall  and  winter 
to  about  four  hundred. 

The  complainants  have  been  in  business 
since  1879.  Prior  to  1886,  they  manufactured 
window  shading  and  shade  cloth  used  for  win- 
dow shades,  and  sold  it  entirely  by  the  yard  or 
by  the  piece.  Their  goods  were  known  as  the 
Minetto  window  shading,  and  were  shipped  by 
the  complainants  as  window  hollands.  In 
1886,  the  complainants  commenced  decorating 
the  cloth  by  machinery,,  cutting  it  up  into 
shades,  placing  them  on  the  market,  and  ship- 
ping them  in  pairs.  Prior  to  that  time  the 
decoration  had  all  been  done  by  hand.  The 
complainants  began  making  and  selling 
mounted  shades,  ready  for  hanging,  in  the  fall 
of  1887.  This  was  then  a new  article  com- 
mercially. They  continued  to  ship  the  incom- 
plete shades  for  about  a year  after  this;  then 
the  trade  began  calling  for  the  completed  arti- 
cle, and  their  shipments  of  shades  in  packages  j 
or  cases  grew  rapidly,  so  that  the  total  volume 
of  their  consignments  now  amounts  to  some- 
thing like  four  hundred  carloads  a year.  It 
does  not  appear,  however,  that  a majority  of 
the  complainants’  shipments  are  in  carload  lots. 
Some  indication  of  the  proportion  of  carload 
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to  less  than  carload  quantities  shipped  by  them 
is  given  in  tables  hereinafter  set  forth;  also  the 
different  sizes  of  packages  and  cases  which 
they  use. 

Prior  to  1886,  when  shade  manufacture  was 
conducted  entirely  by  hand,  and  the  stamping 
or  decoration  was  done  by  wood  block  print- 
ing, the  value  of  the  cheapest  grade  was  about 
seventy-five  cents  a pair,  while  the  higher 
grades  ranged  from  five  to  seven  dollars  a pair. 
The  commercial  value  of  machine  decorated 
shades,  mounted  and  ready  to  put  up,  is  from 
twenty-five  cents  to  seventy-five  cents  a pair. 
The  old  hand  decorated  shade  was  not  mount- 
ed. The  complainants  admit  that  lowering 
the  classification,  as  here  asked  for,  would  not 
be  likely  to  increase  the  number  or  the  tonnage 
of  their  shipments.  They  do  not  prepay 
freight  charges  nor  do  they  make  allowance 
therefor  in  settling  with  their  customers. 

2.  Up  to  January  24,  1893,  the  complainants 
described  all  their  shipments  of  shades  simply 
as  “window  hollands,”  except  when  they 
shipped  shades  in  pairs;  in  that  case  the  ship- 
ment was,  in  continuation  of  the  old  practice, 
billed  by  them  as  window  shades;  and  the 
complainants  still  bill  window  shades  under 
that  name  when  they  ship  them  in  pairs,  but 
the  number  of  such  shipments  is  very  small. 

The  carriers  have  established  inspection  bu- 
reaus located  at  junctions  or  transfer  stations 
within  the  territory  covered  by  the  “Official 
Classification.”  The  revising  clerk  at  a trans- 
fer station  gives  the  way  bill  to  an  inspector, 
who  thereupon  examines  the  contents  of  a car 
to  see  whether  they  differ  in  description,  either 
in  character  or  weight,  from  that  mentioned 
in  the  way  bill.  When  there  is  no  difference 
he  marks  the  way  bill  “O.  K.”  But  if  there 
is  a difference,  the  inspector  notes  the  fact  on 
the  way  bill  and  hands  it  over  to  the  revising 
clerk  who  makes  the  necessary  corrections  in 
the  way  bill.  The  expense  bill  of  the  deliver- 
ing carrier  shows  the  increase  of  weight  or  cor- 
rection of  classification,  and  the  consignee  pays 
the  additional  charges.  When  necessary, the  in- 
spector opens  the  packages  in  order  to  make  an 
examination  of  their  contents,  and  also  re- 
weighs some  or  all  the  packages  if  he  has  rea- 
son to  believe  that  the  weight  has  been  under- 
billed. It  appears  from  a statement  put  in 
evidence  and  covering  the  period  from  Sep- 
tember 1,  1892,  to  February  28,  1893,  that 
about  ninety  per  cent  of  the  complainants’ 
shipments  were  described  by  them  as  “window 
hollands,”  a little  over  nine  per  cent  as  “mount- 
ed window  hollands,”  and  less  than  one  per 
cent  as  “window  shades.”  Another  exhibit  in 
testimony  shows  that  very  many  shipments  by 
complainants  were  described  as  window  hol- 
lands, when  in  fact  they  consisted  of  window 
shades.  If  the  complainants’  shipments  billed 
as  window  hollands  and  given  third  class  rating 
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had  been  billed  as  window  shades,  they  would 
have  taken  first  class  rates. 

On  January  24,  1893,  the  agent  of  the  Lack- 
awanna Company,  under  instruction  from  the 
Assistant  General  Freight  Agent  of  that  com- 
pany, requested  the  complainants  to  discon- 
tinue the  practice  of  billing  window  shades  as 
window  hollands.  The  complainants  assured 
him  that  the  request  would  be  complied  with. 
After  that  time  their  shipments  of  shades  were 
described  as  “plain  mounted”  or  as  “decorated” 
hollands,  a pencil  being  used  to  write  it  on  a 
printed  shipping  slip  over  or  through  the 
words  “window  hollands,”  the  words  “plain 
mounted”  or  “decorated.”  But  a considerable 
number  of  shipping  slips,  or  tickets,  were  put 
in  evidence  showing  that  this  pencil  notation 
had  been  omitted  by  complainants’  employes, 
after  the  date  above  ipentioned;  and  the 
weights  of  some  of  these  shipments  were  under- 
billed. The  complainants  claim  that  these 
misdescriptions  were  the  result  of  oversight. 
For  two  days,  in  the  month  of  May,  1893,  the 
12th  and  13th,  the  complainants’  shipping  clerk 
did,  as  instructed  by  complainant  Benson,  de- 
scribe all  shade  shipments  as  “shades.”  This 
was  after  the  taking  of  depositions  had  been 
commenced  in  New  York  city.  This  instruc- 
tion was  then  countermanded  by  the  complain- 
ants, and  the  description  of  the  shades  as  hol- 
lands was  resumed.  The  complainants  did 
not  conceal  their  method  of  billing  shades  as. 
window  hollands. 

3.  The  complainants  appear  to  have  relied 
for  justification  of  their  course  upon  the  fol- 
lowing grounds:  The  old  practice  of  shipping 

under  the  title  of  shades  only  when  the  shades 
were  sent  in  pairs;  the  statements  made  to 
them  in  1887  by  the  agent  of  the  receiving 
road,  and  in  1888  by  a representative  of  the 
“Merchants’  Despatch,”  a fast  freight  line 
operated  over  the  New  York  Central  System, 
that  the  billing  of  shades  as  window  hollands 
would  not  be  improper;  and  the  fact  that  un- 
der the  provisions  .of  the  classification  goods 
specified  simply  as  “window  hollands,”  with- 
out any  specification  as  to  their  being  plain, 
uncut  and  undecorated,  would  take  first  class 
rates,  if  the  receiving  road  insisted  upon  billing 
exactly  in  accordance  with  the  terms  of  the 
classification,  and,  therefore,  even  if  the  mean- 
ing of  the  classification  contended  for  by  the 
defendants  should  be  correct,  that  there  was 
no  misdescription  upon  which  the  roads  could 
base  a charge  of  fraudulent  billing.  The  de- 
fendants’ principal  witness  (Mr.  Gill)  also  testi- 
fied that  a shipment  billed  simply  as  window 
hollands  should,  under  the  classification,  take 
first  class  rates. 

When  the  Lackawanna  agent  stated  to  com- 
plainants in  1887,  that  the  billing  of  window 
shades  as  hollands  would  not  be  incorrect,  he 
also  said  that  if  any  change  should  become  ne- 
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cessary  the  complainants  would  be  advised.  In 
1890,  the  agent  of  that  road  notified  the  com- 
plainants verbally  that  some  inspectors  of  the 
railroads  in  the  west  said  that  they  (the  com- 
plainants) were  not  complying  with  the  classi- 
fication, but  the  complainants  declare  that  they 
did  not  understand  this  to  be  “advice”  that  a 
change  in  their  methods  was  necessary. 
Complainants’  practice  of  shipping  shades  as 
hollands  has  also  been  the  subject  of  conver- 
sations held  at  different  times  prior  to  1893 
between  one  or  more  of  the  complainants  and 
representatives  of  the  carriers  in  New  York. 
It  appears  from  the  testimony  of  complainants’ 
shipping  clerk  (Snavely)  that  an  order  for 
window  shades  would  not  be  understood  to 
call  for  window  hollands,  nor  would  an  order 
for  the  latter  commodity  be  taken  to  require 
the  shipment  of  any  window  shades.  Window 
shades,  window  hollands  and  shade  cloth  are 
not  synonymous  terms.  The  first  is  well 
known  as  an  article  used  in  house  furnishing; 
the  other  terms  are  applied  to  material  used 
in  the  manufacture  of  shades.  There  is  no 
ambiguity  in  the  classification  of  these  articles. 
As  will  appear  by  the  statement  of  the  classi- 
fication hereinafter  contained,  a shipper  de- 
siring to  ascertain  rates  in  force  on  window 
hollands  or  shade  cloth  would  have  no  diffi- 
culty in  determining  from  the  classification  in 
force  that  window  hollands  and  shade  cloth, 
if  plain,  uncut  and  undecorated,  take  third- 
class  rates,  and  that  if  otherwise,  they  are  sub- 
ject to  first  class  charges.  So  with  window 
shades:  if  plain  and  unmounted  they  would, 
under  Classification  No.  11,  be  in  the  second 
class;  otherwise  iq  the  first  class.  Complain- 
ants have  described  their  shipments  of  window 
shades  as  window  hollands  for  the  evident  pur- 
pose of  thereby  obtaining  lower  rates  than 
could  lawfully  have  been  charged  if  the  proper 
description  had  been  given;  and,  except  when 
corrections  were  made  by  the  carriers’  inspec 
tion  bureaus,  this  purpose  was  accomplished 
by  the  acceptance  of  such  shipments  as  window 
hollands  by  the  receiving  road  and  the  im- 
proper billing  thereof  by  the  local  agent  at 
third  class  instead  of  first  class  rates.  It  is  in- 
dicated by  the  evidence  that  representatives  of 
the  carriers  had  knowledge  of  complainants’ 
practice  of  billing  shades  as  hollands,  and  the 
practice  finally  resulted  in  the  remonstrance  on 
the  part  of  the  carriers  on  January  24,  1893. 
There  is  no  showing  that  the  carriers  have 
taken  steps  to  prosecute  the  complainants  or 
any  person  in  their  employ  for  false  billing  or 
false  report  of  weights  under  section  10  of  the 
Act  to  Regulate  Commerce. 

4.  The  defendants  are  common  carriers  en- 
gaged in  the  transportation  by  continuous  car- 
riage and  shipment  of  passengers  and  property 
between  Minetto  and  New  York  city,  and 
Minetto  and  Chicago  and  other  western  points. 
4 Inter  S. 


The  road  of  the  Lackawanna  Company  con- 
nects Minetto  with  New  York  city,  passing 
through  the  states  of  New  York,  Pennsyl- 
vania and  New  Jersey;  the  Lackawanna  takes 
on  the  freight  at  Minetto,  and  carries  New 
York  city  freight  direct  to  that  point.  Freight 
destined  west  of  Buffalo  is  carried  by  it  to 
Syracuse,  N.  Y.,  thirty-one  miles  southeast  of  j 
Minetto,  where  it  is  delivered  to  the  New  York  ! 
Central  Company,  which  takes  it  to  East  Buf-  ; 
falo,  N.  Y.,  and  from  there  it  is  transported  j 
by  the  Michigan  Central  to  Chicago  and  other 
points.  The  “Official  Classification”  is  in  use 
on  the  defendant  lines,  and  these  carriers  have 
established  and  published  schedules  of  rates 
for  the  transportation  of  property  described  in 
said  classification. 

5.  The  classification  made  by  the  “Official 
Classification”  Committee,  of  which  the  de- 
fendant carriers  are  members,  on  window 
shades  and  plain  uncut  shade  cloth,  prior  to 
1891,  was  as  follows:  window  shades,  first 
class;  shade  cloth,  third  class.  In  1891,  the 
complainants  asked  the  “Official  Classifica- 
tion” Committee  for  the  classification  which 
they  petition  for  in  this  case,  to  wit:  window 
shades,  L.  C.  L.,  third  class;  C.  L.,  fourth 
class.  The  request  was  refused.  But  the 
committee  did  then  adopt  the  classification  of 
those  articles,  which  continued  in  effect  until 
January  1,  1894,  viz:  window  shades,  boxed, 
N.  O.  S.,  first  class  L.  C.  L.  and  C.  L. ; win- 
dow shades,  plain,  undecorated,  mounted  on 
rollers,  boxed,  second  class,  L.  C.  L.  and  C.  L.;  , 
window  hollands  and  shade  cloth,  plain,  uncut  . 
and  undecorated,  third  class,  L.  C.  L.  and  C. 

L.  Official  Classification  No.  11,  which  was  in 
effect  at  the  time  this  proceeding  was  insti- 
tuted, classified  the  goods  involved  in  this  case 
as  follows: 


Dry  goods,  N.  0.  S.  in  bales, 

O.  R.  C.,  or  in  boxes 

Dry  goods,  as  follows:  Any 
of  the  following  named  articles 
(and  remnants  thereof)  made 
wholly  of  cotton,  when  specific 
name  of  articles  and  name  of 
shipper  are  plainly  marked  on 
outside  of  packages  and  stated 
in  shipping  receipts  and  bill  of 
lading  (marking  or  describing 
packages  as  containing  “Cotton 
Piece  Goods”  will  not  be  suffi- 
cient), viz.:  Awning  Stripes, 

Calicoes  (64  square  and  under, 
only);  Canton  or  Cotton  Flan- 
nels, plain  or  dyed  (not  figured); 
Canvas;  Cheese  Cloth;  Corset 
Jeans;  Cottonades;  Cotton 
Warp;  Cotton  Yarn;  Crash 
(Cotton);  Domestic  Checks; 
Stripes.  (Hickory  Shirting 
Stripes)  and  Cheviots  (plain  or 
napped  on  one  side);  Cotton 
Duck;  Denims;  Drills,  Domes- 
tic Ginghams;  Glazed  Cambrics; 
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Osnaburgs;  Sheetings,  bleached 
and  brown;  Tickings;  Window 
Hollands  and  Shade  Cloth, 'plain, 
uncut  and  undecorated ; in  bales 

O.  R.  C. , or  in  boxes - - 3 

All  Dry  Goods,  except  the 
articles  above  specifically 
named,  will  be  classed  as  “Dry 
Goods,  N.  O.  S.,”  unless  the 
above  conditions  are  complied 
with.  Any  package  containing 
articles  of  more  than  one  class 
will  be  charged  at  the  tariff 
rate  for  the  highest  classed  ar- 
ticle contained  therein. 

Window  Shades , N.  0.  S., 

bored  1 

Window  Shades , plain,  un- 
cLecorated,  mounted  on  rollers , 

boxed 2 

By  Official  Classification  No.  12,  effective 
January  1st,  1894,  the  second-class  rating  for 
plain  mounted  shades  was  abolished,  and  all 
window  shades  were  again  placed  in  the  first- 
class. 

The  following  table  shows  the  classification 
changes  that  have  taken  place  in  window 
shades,  shade  cloth,  and  window  hollands 
since  April  1st,  1887: 

Changes  in  Official  Classifications. 


Commodity: 

Number  of 
Classification. 

Date  of 
Change. 

| Class. 

Window  shades 
■Window  shades 

1 

Apr.  1,  ’87. 

1 

Discontinued 
under  this  de- 
scription  in 
Classification 
No.  8. 

Discontinued 

N.O.S.,  boxed. 

8 

Feb.  2,  ’91. 

1 

under  this  de- 
scription in  No. 
12. 

ICOMMODITY : 

Number  of 
Classification. 

Date  of 
Change. 

j Class. 

Window  shades 
plain,  undec- 
ora ted, mount- 
ed on  rollers, 
boxed 

8 

Feb.  2,  91. 

2 

Discontinued 
under  this  de- 
scription in  No. 
12. 

Window  shades 
boxed 

12 

Jan.  1,  94. 

1 

Shade  cloth, 
boxed 

1 

Apr.  1,  ’87. 

1 

Discontinued 
under  this  de- 

Shade cloth, 
N.O.S.,  boxed. 

4 

Aug.  15,  ’88. 

1 

scription  in  No. 
4. 

Discontinued 
under  this  de- 

Shade cloth, 
uncut  and  un- 
decorated   

5 

Feb.  18,  ’89. 

3 

scription  in  No. 
5. 

Still  the  same 
under  No.  12. 

Window  hol- 
lands and 
shade  cloth, 
plain,  uncut, 
and  undeco- 
rated  

8 

Feb.  2,  ’91. 

3 

Still  the  same 
under  No.  12. 

The  following  class  rates  are  in  effect : 

Between  Minetto  and  Chicago,— 

Class  1 2 3 4 5 6 

Rates  60  52  40  28  24  20*  (Oswego  rate.) 

Between  Minetto  and  New  York  city,— 

Class  1 2 3 4 5 6 

Rates  35  30  25  18  15  13  (Oswego  rate.) 

Between  New  York  City  and  Chicago,— 

Class  1 2 3 4 5 6 

Rates  75  65  50  35  30  25 

(These  rates  between  New  York  and  Chi- 
cago were  also  in  effect  on  April  1,  1887.) 

6.  The  classification  and  the  comparative 
bulk,  weight  and  value  of  a number  of  arti- 
cles known  as  dry  goods  are  shown  in  the  fol- 
lowing table: 


Article. 

Size  of 
Case  or  Bale. 

Weight. 

Con- 

tents. 

Value, 
Case  or 
Bale. 

Cubic 
Feet 
in  Case. 

Weight 

per 

Cubic 

Foot. 

Value 

per 

Cubic 

Foot. 

Classifica- 

tion. 

Cotton 

Flannels 

33"  x 32"  x 48" 

Pouuds 

400 

Yards 

1000 

Dollars 

80.00 

29.33 

Pounds 

13.63 

Dollars 

2.72 

Class 

3 

Cheviots 

40"  x 30"  x 34" 

800 

1800 

135.00 

23.61 

33.88 

5.72 

3 

Checks 

40"  x 40"  x 40" 

450 

1000 

80.00 

37.03 

12.15 

2.16 

3 

Denims 

33"  x 34"  x 27" 

425 

1000 

100.00 

17.53 

24.24 

5.07 

3 

Tickings 

33"  x 34"  x 27" 

404 

1000 

100.00 

17.53 

23.38 

5.70 

3 

Corset  Jeans.. 

25"  x 25"  x 23" 

300 

1500 

90.00 

8.33 

36.01 

10.80 

3 

Cottonade 

40"  x 48"  x 30" 

900 

1000 

150.00 

33.33 

27.00 

4.50 

3 

Prints 

30"  x 30"  x 36" 

450 

2500 

150.00 

18.75 

24.00 

6.25 

3 

Calicos 

30"  x 30"  x 36" 

450 

2500 

150.00 

18.75 

24.00 

6.25 

3 

Canvas 

33"  x 34"  x 27" 

425 

1000 

100.00 

17.75 

23.94 

5.63 

3 

Cambric 

24"  x 30"  x 46" 

500 

3000 

142.50 

17.50 

28.57 

8.10 

3 

Duck  

33"  x 34"  x 27" 

500 

1000 

100.00 

17.75 

28.16 

6.63 

3 

Gingham 

30"  x .,0"  x 27" 

400 

2000 

140.00 

14.40 

27.70 

6.94 

3 

Drills 

24"  x 29"  x 18" 

210 

600 

42.00 

7.72 

27.21 

5.54 

3 

Drills 

22"  x 36"  x 36" 

500 

2400 

290.00 

16.55 

30.21 

17.52 

3 

Bleached 
Sheeting 

40"  x 40"  x 14" 

500 

1676 

167.60 

12.90 

38.76 

12.99 

3 

Lace  Curtains. 

36"  x 26"  x 48" 

500 

150 

600.00 

26.00 

19.23 

23.05 

1 

Lace  Curtains. 

29"  x 19*"  x 29f" 

110 

60 

260.00 

9.72 

11.31 

24.77 

1 

Curtain  Fringe 

22"  x 33"  x 48" 

265 

2802 

233.50 

20.16 

13.14 

11.57 

1 

Linen 

40"  x 28"  x 27" 

666 

2697 

950.00 

17.75 

37.50 

53.52 

1 

Linen 

40"  x 28"  x 27" 

561 

2168 

1548.00 

17.75 

31.60 

87.21 

1 
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7.  A very  frequent  shipment  by  the  com- 
plainants is  a box  containing  one  dozen  com- 
plete window  shades,  and  usually  weighing 
from  twenty  to  twenty-one  pounds.  The  Min- 
etto  shades,  which  are  the  best  quality,  will 
weigh  twenty-three  or  twenty-four  pounds, 
and  if  they  are  seven  foot  shades,  the  box  con- 
taining one  dozen,  will  weigh  twenty-five 
pounds.  The  complainants  also  ship  shades  in 
what  they  call  a “standard  case,”  containing 
twenty-three  dozen  and  averaging,  in  weight, 
four  hundred  and  ninety-five  pounds,  and  in 
value  $54.74.  A table  in  evidence  and  below 
set  forth  shows  the  value  of  the  different 
grades  of  complainants’  shades,  their  weight, 
bulk  and  value  when  packed  in  “standard 
cases,”  and  the  relative  cost  of  labor  to  manu- 
facture: 


thing  else.  About  forty  per  cent  of  the  com- 
plainants’ shade  cloth  is  decorated.  This  dec- 
oration consists  of  a design  printed,  or  stamped, 
upon  the  shade  and  finished  in  bronze,  and  is 
done  by  machinery.  Only  a few  shades,  less 
than  one  per  cent,  of  the  complainants’  manu- 
facture, are  decorated  subsequent  to  the  cut- 
ting of  the  shades,  the  decoration  prior  to  the 
cutting  being  the  single  print.  The  complain- 
ants have  ceased  altogether  from  decorating 
shades  by  hand,  but  some  other  manufacturers 
still  continue  hand  decorations.  There  are 
four  grades  of  decoration,  called  respectively, 
one  print,  two  print,  three  print,  and  four 
print  shades.  It  costs  the  complainants  twen- 
ty cents  a dozen  for  one  print,  and  twenty  five 
cents  a dozen  for  each  additional  print.  The 
four  prints  cost  ninety-five  cents  a dozen. 


Table  Showing  Weights , Contents , Value,  Cubic  Measurements , etc.,  of  the  Twenty -three  Dozen. 

Case  of  Shades. 


Size  of  Case. 

Weight. 

Contents 

Value. 

Cubic  feet 
in  case. 

Weight  per 
cubic  foot. 

Value  per 
cubic  foot. 

Per  ct. 
of  labor. 

Minetto  shades 

20i  x 25i  x 42i 

538  lb. 

23  doz. 

$69.00 

12.70 

42.36  lb. 

$5.43 

.0296# 

Seneca  “ 

“ “ “ 

542  “ 

23  “ 

63.25 

12.70 

41.10  “ 

5.06 

.0323# 

Ontario  “ 

“ “ “ 

495  “ 

23  “ 

55.20 

12.70 

38.79  “ 

4.37 

.0375# 

Holland  “ 

a a t i 

463  “ 

23  “ 

51.75 

12.70 

86.45  “ 

4.07 

.0395# 

Felt 

t i i t » ( 

439  “ 

23  “ 

34.50 

12.70 

34.56  “ 

2.71 

.0593#. 

Average 

495 

$54.74 

38.65 

$4.33 

.0396# 

8.  The  classification  of  the  different  raw  ma- 


Twenty  cents  a dozen  for  decorating  would 


terials,  used  in  the  manufacture  of  shades,  in 
carloads  and  in  less  than  carloads,  is  stated  in 
a table  put  in  evidence,  as  follows: 

Cloth  3rd  Class  C.  L.  3rd  Class  L.  C.  L. 


Steel 

6th 

Paper 

6th 

Lead 

5th 

Colors 

5th 

4th 

Iron  Castings 

6th 

4th 

Starch 

6th 

4th 

Clay 

6th 

4th 

Flour 

6th 

4th 

Lumber 

6th 

Dyes  Aniline 

4th 

2nd 

Dyes- Wood 

5th 

3rd 

Glue 

5th 

4th 

Nails  and  Tacks 

5th 

4th 

Shade  Rollers 

5th 

3rd 

Shade  Slats 

5th 

3rd 

Comparison  with  classifications  11  and  12 
show  some  variation  from  the  foregoing  table 


cover  all  the  shades  made,  except  about  one 
per  cent.  The  Senecas  are  printed.  The  On- 
tarios  are  finished  when  they  are  filled.  The 
completed  shade  consists  of  the  shade  cloth 
cut  in  the  proper  length,  usually  six  feet  in 
length  by  thirty -eight  inches  in  width,  one  end 
of  which  is  attached  to  a roller  by  tacks  and 
the  other  end  is  hemmed  up  and  a slat  run  in. 
There  may  be  also  a fringe  attached  to  the  bot- 
tom of  the  shade.  The  roller  also  has  brackets 
fastened  to  the  ends.  The  market  price  of  this 
finished  shade  is  from  $1.50  to  about  $3.00  per 
dozen.  About  seventy  per  cent  of  the  wood 
used  by  the  complainants  in  the  manufacture 
of  their  shades  comes  by  water  from  Michigan, 
Wisconsin  and  Canada. 

The  largest  number  of  shades  are  sold  from 
the  lower  grades  as  in  shown  by  the  following 
statement  in  evidence : 


as  to  two  or  three  articles.  The  table  is,  how- 
ever, correct  in  the  main. 

9.  There  are  thirty-five  different  colors  of 
the  Minetto  shading;  8 colors  in  Senecas  and 
Ontarios;  perhaps  12  colors  in  the  shades  called 
Hollands;  and  about  six  colors  in  Felt.  The 
Felt  shade  is  paper.  These  colors  are  spread 
over  the  entire  shade,  and  are  put  on  before 
the  cloth  s cut  up.  The  decoration  is  some- 


Per  Cent  of  Shades  Made  by  the  Minetto  Shade 
Company  from  Sept.  1st  to  March  1st,  1893. 

Minetto - 18.7# 

Seneca. 16.4# 

Ontario 34.6# 

Holland 15.2# 

Felt 14.8# 

.99.7# 
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And  the  following  shows  the  average 
weight  of  Cloth  and  of  Rollers: 


Minetto 

Seneca 

Ontario 

Holland 

Felts 

Average 


Cloth. 

Rollers. 

1200  yds. 

635 

520 

1200  “ 

623 

520 

1200  “ 

514 

520 

1200 

478 

520 

1200  “ 

416 

520 

..  533 

520 

Window  Hollands,  or  shade  cloth,  the  prin- 
cipal constituent  of  the  window  shade,  is 
made  from  a loosely  woven  cotton  fabric  ob- 
tained from  New  England  mills.  That  used 
by  the  complainants  is  sent  in  bales  to  a 
bleachery  at  Norwalk,  Conn.,  where  the 
bleaching  is  done.  Complainants  first  grade 
of  shading  is  also  filled  with  clay  and  flour  at 
Norwalk,  but  the  lower  grades  are,  except 
bleaching,  treated  at  Minetto. 

10.  The  standard  commercial  package  of 
window  hollands,  or  shade  cloth,  as  manu- 
factured and  sold  by  the  complainants,  is  a 
case  of  1200  yards  and  weighing,  with  the  box 
containing  it,  from  416  to  635  pounds,  the  box 
measuring  25x25x42  inches.  The  value  of  the 
contents  ranges  according  to  quality  from 
$48.00  to  $144.00.  This  case  holds  twenty 
pieces  of  hollands,  containing  sixty  yards  in 
each  piece.  This  shade  cloth,  or  hollands, 
constitutes  about  ten  per  cent  of  the  total  ship- 
ments of  the  complainants. 

Taking  the  Minetto  shade  for  illustration,  a 
case  of  hollands  measuring  25x25x42,  weigh- 
ing 635  pounds,  and  having  a market  value  of 
$144.00,  will  with  the  other  materials  added, 
when  made  into  complete  shades,  more 
than  fill  two  cases  with  Minetto  shades, 
each  case  containing  23  dozen  shades,  meas- 
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uring  20Jx25ix42f  inches,  weighing  538 
pounds,  and  having  a market  value  of  $69.00; 
and  the  two  cases  together  weigh  1076  pounds, 
and  are  worth  $138.  On  the  basis  of  50 
dozen  shades  from  each  case  of  hollands  the 
shades  made  from  a case  of  hollands  worth 
$144.00,  would  at  complainants’  stated  price  of 
$3.00  per  dozen  be  worth  $150.  Under  this 
calculation  only  $6.00,  or  12  cents  per  dozen, 
remaius  to  cover  the  value  of  rollers,  slats,  at- 
tachments and  some  labor.  While  this  mar- 
gin may  possibly  be  sufficient,  the  inference  is 
rather  plain  that  placing  the  value  of  the  case 
of  hollands  at  $144.00  is  probably  an  over- 
statement, and  that  it  is  likely  to  be  somewhere 
between  that  figure  and  $132.00,  the  value 
stated  in  the  testimony  for  the  defense. 

It  is  clear,  however,  that  of  two  cases,  one 
containing  hollands  or  shade  cloth  and  the 
other  finished  shades,  both  being  of  similar 
bulk  and  weight,  the  case  containing  the 
shades  has  less  market  value;  and  that 
complainants’  standard  case  of  20^x25^x42^ 
inches,  filled  with  Minetto  shades,  is  worth 
only  about  half  as  much  as  a case  of  window 
hollands  or  shade  cloth  measuring  25x25x42 
inches.  The  average  weight  of  a case  of  com- 
plainants’ shades  is  495  pounds  and  the  aver- 
age weight  of  the  shade  cloth  case  is  about 
533  pounds,  a difference  of  only  38  pounds. 

11.  Complainants  employ  at  least  three  sizes 
of  cases  in  which  to  ship  shades: 

The  one  dozen  case,  measuring  6x7x44 
inches  and  weighing  20  to  25  pounds. 

The  ten  dozen  case  measuring  12x15x42 
inches*  and  weighing  about  200  pounds. 

The  twenty-three  dozen  case  measuring 
20Jx25|x42  inches  and  weighing  an  average 
of  495  pounds. 
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The  following  table,  put  in  evidence  by  the 
defense,  shows  the  weight  and  sizes  and  the 
number  of  these  shipments  for  six  months: 


Totals. 

1892 

Sept. 

Oct. 

Nov. 

Dec. 

Jan. 

Feb. 

Month. 

2,679,710 

©T  © Cl  co  *-*•  cc  hj 
CO  © 1-*  05  00  O 

4*  JLC  45.  05  -J  CO  ~ 
05  QO  ©?  7-*  05  © 3 
to  © I—*.  CO  -7  © cl 
©i  ©t  ©i  ©t  © © jo 

Total  Weight  of  all 
shipments  d e - 
scribed  as  “ win- 
dow hollands”  or 
“window  shades” 

© 

© 

CO 

CO 

© 

to 

*+  CO  00  M.  b+  CO 
05  ©t  CO  —7  CD  © 1 

© © © tfc*  CO  ©1 
t O 05  © 05  © <? 

Number. 

Total  Number  and 
Weight  of  Cases 
weighing  25  lbs. 
each  or  less. 

1,009,400 

10  45.  5 

45.  © © CO  CO  © O 

to  co  O5jo»  © to  g 
© ”-7  I-*  co  to  © 2 
to  © Ol  © ©»  -3  ST 
©r  © © © © <0?  • 

Weight. 

20.05 

£ 

to  i-*  i—1  to  to  to  © 

© CD  CD  © © © C 
’-7  <1  bo  CO  CO  05  ° 
© CO  © i-±  4*.  © g- 

Average 

Weight. 

37.67 

45-  ©»  CO  1-*  CO  to 
©T  — - to  co  © CO 
to  CO  CO  CO  © © 
-J  © © 05  h-.  00 

( 

o 

Per  Cent 
of 

Total 

Wcdclit 

3,859 

00  CO  —3  CO  CO  ©T 

Itk  M to  45  Ot 
©T  © © ©f  <30  CO 

Number. 

Total  Number  and 
Weight  of  Cases 
weighing  from  25 
to  200  lbs.  each. 

540,055 

t—  © >-*  to  CO  OD  o 
to  CO  © 00  05  © £ 
05  ©T  05  *©'©7-i.  E3 
-3COi-^  — ©©CL 
©I  © ©t  © ©t  © JR 

Weight. 

139.94 

H*  t-l  .-L  t-*  H*  H*  ^ 
CO  CO  ©T  CO  45.  © 2 
CO  -7  pi  pi  g 

CO  bo  -7  45. 4».  ©?  2 

45.  ©I  © © CO  CO  to 

Average 

Weight. 

20.15 

32.54 

19.21 

10.52 

21.50 

18.11 

21.08 

Per  Cent 
of 

Total 

Weight. 

2,437 

CO  ©»  ©!  4-  CO  CO 
00  -3  — CO  rfa.  -3 
00  CO  © © 05  tO 

Number. 

Total  Number  and 
Weight  of  Cases 
weighing  more 
than  200  lbs.  each. 

1,130,255 

MtOWCOMM^ 

~7  co  © 1-5  co  2 

© pi  -7  JCO  CO  H-.  ~ 

© ©»  V7 bo  00  bo  q. 
to  -3  ©i  to  ©?  to  jr 
©t  ©i  © ©1  ©1  ©1  • 

Weight. 

463.78 

4^  4X  45.  4^  45.  45.  5 
© OO  ©T  © ©T  4-  2 
OO  © pO  45.  © g 

’-7  © © © ‘-7  bo  2 
to  CO  © CO  00  ^ 

Average 

Weight. 

42.18 

CO  CD  4^  -7  Or  4* 
CO  © ©5  05  50  45. 

05  ©*  to  to  00  45. 

©t  CO  1—1  to  00  00 

Per  Cent 
of 

Total 

Weight. 

a 

© 


b 

•§ 


a 

S’ 

g 

f 


& 


Using  the  month  of  November,  1892,  for  il- 
lustration, the  number  of  cases  shipped  by 
complainants  weighing  25  pounds  or  less  was 
1746;  the  number  weighing  from  25  pounds 
to  200  pounds  was  225;  and  the  number  of 
those  weighing  more  than  200  pounds  was  439. 

In  the  other  months  the  proportion  of  25- 
pound  shipments  was  much  greater. 

12.  The  roads  have  more  weight  to  carry 

when  shades  are  shipped  in  one  dozen  pack- 
ages than  they  would  have  in  transporting  the 
same  number  of  shades  packed  in  a 23-dozen 
case.  It  is  estimated  that  23  of  the  one  dozen 
packages  will  exceed  the  23  dozen  case  in 
weight  by  from  70  to  80  pounds.  But  when  the 
'smaller  cases  are  shipped  to  different  consign- 
ees there  must  be  as  many  different  sets  of 
bills  and  as  many  deliveries;  while  with  the 
large  case  there  is  less  handling,  but  one  billing 
and  one  delivery.  As  hereinbefore  men- 
tioned, the  complainants  practically  do  their 
own  loading.  The  “Official  Classification” 
contains  a rule  (Subdivision  B of  rule  16) 
which  reads  as  follows:  “No  single  pack- 

age or  small  lot  of  freight  of  one  class,  class- 
ified lst-class  or  lower,  will  be  taken  at  less 
than  100  lbs.  at  the  class  to  which  it  belongs.” 

13.  No  carload  rating  is  allowed  in  the  “Of- 
ficial Classification”  for  articles  of  dry  goods. 
Between  IJov.  1,  1892,  and  Feb.  25,  1893,  the 
number  of  carloads  of  20,000  lbs.  or  more, 
shipped  by  complainants,  was  nineteen.  The 
total  weight  of  these  shipments  amounted  to 
502,400  pounds.  For  the  same  period  com- 
plainants’ total  shipments  were  2,218,080 
pounds.  It  is  claimed  for  the  defense  that  a 
carload  classification  for  window  shades  would 
result  in  driving  small  manufacturers  from  the 
business  and  centralize  the  trade  in  the  hands 
of  the  larger  manufacturers.  Beyond  this, 
and  the  fact  that  a firm  in  Meriden,  Conn.,  had 
applied  for  a reduction  of  the  classification,  ' 
including  a carload  rate,  and  been  refused, 
there  is  no  evidence  sufficient  to  constitute  the 
basis  of  a finding  upon  this  point. 

14.  Complainants’  principal  competitors  in 
the  manufacture  and  sale  of  shades  are  located 
in  New  York;  Oswego,  N.  Y. ; Chicago,  111.; 

St.  Paul  and  Minneapolis;  Meriden,  Conn.; 
Providence,  R.  I. ; Jersey  City,  N.  J.  There 
are  also  Hand  Manufactories  in  Chicago,  St. 
Louis,  Cincinnati  and  Cleveland.  A reduc 
tion  of  the  less  than  carload  classification  on 
shades  would  confer  equal  benefit  upon  com- 
plainants’ competitors  in  the  east  in  reaching 
the  Chicago  market,  and  such  reduction  will 
also  give  cheaper  rates  to  New  York  and  other 
eastern  points  to  shade  manufacturers  at  Chi- 
cago and  other  points  in  the  West. 

Upon  the  point  as  to  whether  a reduction  of 
the  classification  of  shades  to  that  of  hollands 
and  shade  cloth  would  injure  the  business  of 
the  western  manufacturer,  the  evidence  shows 
that  he  is  not  obliged  to  purchase  any  raw  ma- 
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terials  in  the  east,  except  hollands  or  shade 
cloth,  which  he  can  also  obtain  from  points  in 
the  south.  The  complainants,  located  at  an 
interior  point  in  the  state  of  New  York,  must 
bring  all  the  raw  material  used  in  their  man- 
ufactory by  boat  to  Oswego,  or  rail  to  Minetto. 
The  Chicago  manufacturer  has  the  same  and 
apparently  even  greater  advantages  in  the  mat- 
ter of  transportation  of  raw  materials,  except 
hollands  or  shade  cloth,  both  in  respect  of  dis- 
tance from  points  of  supply  and  of  rates  of 
freight.  The  Chicago  manufactory  is,  more- 
over, located  at  the  complainants’  principal 
point  of  distribution,  and  also  competes  for 
the  sale  of  shades  at  various  points  west  of 
Buffalo. 

15.  Manufactured  goods  are,  as  a rule,  class- 
ified higher  than  the  raw  materials  out  of 
which  they  are  made,  because  generally  the 
process  of  manufacture  converts  the  raw  ma- 
terials into  less  weight,  and  increases  the  bulk 
and  value.  But  the  condition  of  the  manu- 
facturing industry  and  the  competition  of  dif- 
ferent producing  markets  are  also  matters 
which  have  considerableweight  with  the  Class- 
ification Committee.  The  classification  prin- 
ciple of  a higher  class  for  the  finished  article 
than  for  the  raw  material  of  which  it  is  com- 
posed has,  however,  certain  exceptions.  For 
instance,  woolen  cloth  is  in  the  first  class  and 
is  still  in  the  first  class  when  converted  into 
woolen  clothing,  although  the  process  of  man- 
ufacture greatly  enhances  the  value  and  possi- 
bly increases  the  bulk.  Again,  some  of  the 
ingredients  used  in  the  manufacture  of  soap 
are  worth  considerably  more  than  the  soap 
itself;  but  soap  is  in  the  fourth  class,  L. 
C.  L.,  and  the  sixth  class,  C.  L.,  while  some 
of  the  ingredients  used  in  the  production  of 
soap  take  higher  rating. 

Conclusions. 

The  Preliminary  Question. 

We  have  first  to  determine  what  effect  the 
complainants’  admitted  practice  of  shipping 
shades  as  hollands  shall  have  upon  our  action 
in  this  case.  The  classification  as  regards 
these  two  articles  was  and  is  in  no  wise  am- 
biguous, and  we  find  that  complainants  did 
persist  in  designating  their  shade  shipments 
as  hollands  with  a view  of  securing  third  in- 
stead of  first  class  rates  thereon.  We  are  not 
moved  from  this  conclusion  by  the  fact  that 
complainants  did  not  prepay  shipments  nor 
allow  for  freight  charges  in  settling  with  their 
customers.  That  freight  charges  enter  largely 
into  all  or  nearly  all  commercial  transactions 
involving  the  transportation  of  property,  is  too 
well  known  to  require  discussion.  That  they 
do  enter  into  complainants’  calculations  is 
demonstrated  by  their  having  brought  this  case 
and  having  at  various  times  requested  the 
classification  committee  to'change  the  rating  on 
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window  shades.  Moreover,  if  we  are  to  re- 
gard them  as  having  no  interest  in  the  amount 
of  freight  charged  upon  their  shipments,  then 
we  must  look  upon  their  attitude  in  insisting 
upon  describing  shades  as  hollands  for  trans- 
portation purposes,  while  they  regard  shades 
and  hollands  as  different  articles  in  dealing 
with  their  customers,  as  absurd.  Such  a view 
is,  therefore,  altogether  untenable.  Complain- 
ants admit  that  the  reductions  asked  for  in  the 
complaint  will  not  be  likely  to  increase  the 
number  of  their  shipments  or  add  to  their 
shipping  tonnage.  We  think  this  is  explained, 
in  part  at  least,  by  the  fact  that  under  their 
practice  of  shipping  shades  as  hollands  their 
business  has  become  adjusted  to  a third  class 
rating  on  shades,  and  that,  so  far  as  com- 
plainants are  concerned,  the  granting  of  a 
third  class  rating  as  prayed  for  here,  will 
merely  enable  them  to  maintain  that  adjust- 
ment. Complainants’  motive  in  endeavoring 
to  secure  a third  class  rating  for  shades  as  far 
back  as  1890  and  since  must  have  been  with  a 
view  of  changing  their  practice  of  describing 
shades  as  hollands  without  submitting  to 
higher  rates.  We  think  they  were  keenly  alive 
to  the  impropriety  of  shipping  shades  under 
the  name  of  hollands;  otherwise  their  efforts 
would  have  been  directed  towards  securing 
such  a reduction  in  the  classification  as  would 
place  all  hollands,  decorated  or  undecorated, 
cut  or  uncut,  in  the  third  class. 

We  are  also  forced  by  the  facts  in  this  case 
to  find  that  complainants’  practice  of  misde- 
scribing their  shade  shipments  as  window  hol- 
lands would  have  availed  them  nothing  if  the 
agent  of  the  receiving  road  had  correctly  ap- 
plied first  class  charges  to  shipments  described 
simply  as  “ window  hollands.”  Billing  and 
carrying  such  shipments  at  third  class  rates 
was  not  warranted  by  the  classification,  which 
did  and  does  limit  third  class  rating  for  window 
hollands  and  shade  cloth  to  such  as  are  plain, 
uncut,  and  undecorated.  This  method  of  bill- 
ing and  forwarding  complainants’  shades  as 
window  hollands  under  third  class  rates  was 
practically  acquiesced  in  by  the  defendants 
during  a period  of  years.  Moreover,  com- 
plainants did  not  attempt  to  conceal  their 
practice  of  thus  describing  goods  offered  for 
carriage  to  the  defendants.  It  was  known  to  a 
local  agent  of  the  receiving  road;  it  was  known 
to  a representative  of  the  “ Merchants’  Des- 
patch,” a freight  line  operating  over  the  New 
York  Central  system;  it  was  known  to  freight 
inspectors  in  the  service  of  the  Carrier’s  In- 
spection Bureau  as  far  back  as  1890;  it  was  the 
subject  of  conversation  at  different  times  dur- 
ing recent  years  between  a member  of  the 
complaining  firm  and  officers  connected  with 
the  committee  charged  by  the  carriers  with 
duties  pertaining  to  classification;  it  was  pre- 
sumably a matter  of  some  notoriety,  and  the 
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subject  of  more  or  less  frequent  consideration 
by  the  carriers’  representatives.  We  find  fur- 
ther, that  the  receiving  carrier,  if  not  the  others, 
was  chargeable  with  knowledge  of  this  prac- 
tice of  its  agent  in  erroneously  billing  this 
freight,  described  simply  as  “ window  hoi' 
lands,”  at  third  class  rates. 

The  amendment  of  March  2,  1889,  subject- 
ing shippers,  as  well  as  individuals  in  railroad 
service,  to  fine  and  imprisonment  for  the  of- 
fense of  false  billing,  false  classification,  false 
weighing,  or  false  report  of  weight,  or  any 
other  device  or  means  by  which  unjust  dis- 
crimination may  be  secured,  was  designed  to 
protect  carriers  as  well  as  innocent  shippers* 
The  absence  of  that  provision  against  ship- 
pers was  made  the  basis  of  vehement  protests 
by  carriers  in  every  section  of  the  country, 
and  its  passage  was  hailed  as  a just  recogni- 
tion by  Congress  of  the  right  of  carriers  to 
be  protected  from  the  fraudulent  acts  of  their 
customers.  But  notwithstanding  the  presence 
of  this  provision  in  the  statute,  carriers 
and  their  representatives  have  almost  inva- 
riably withheld  from  the  prosecuting  offi- 
cers of  the  Government  the  evidence  of  vi- 
olations by  shippers  which  they  alone  could 
furnish.  They  have  seemed  to  prefer  that 
the  people  should  regard  them  as  accomplices 
in  the  illegal  transactions  rather  than  as  the 
victims  of  law  breaking  shippers,  and  even 
when  called  upon  to  testify  before  a grand 
jury,  many  railway  officials  have  deliberately 
assumed  the  role  before  the  public  of  partici- 
pants in  the  offense,  by  refusing  to  give  evi- 
dence concerning  alleged  violations  of  the  law 
on  the  ground  that  their  testimony  might  tend 
to  criminate  themselves.  These  considera- 
tions, pertinent  in  a general  sense,  may  or  may 
not  be  applicable  to  the  attitude  of  the  de- 
fendants with  reference  to  the  continued  mis- 
description and  improper  rating  of  complain- 
ants’freight.  Upon  this  point  we  go  no  far- 
ther than  to  say  that  the  carriers  have  shown 
great  lack  of  vigilance.  Apart  from  being 
able  to  invoke  the  whole  power  of  the  law  and 
the  aid  of  the  prosecuting  officers  of  the  Gov- 
ernment, the  exercise  of  ordinary  care  on  their 
part  in  the  reception  and  billing  of  complain- 
ants’ freight  would  have  rendered  it  impossi- 
ble for  complainants  to  derive  any  advantage 
from  the  misdescription  in  which  they  in- 
dulged. 

It  is  not  within  our  province  to  adjudicate 
whether  any  ■ person  has  or  has  not  so  de- 
meaned himself  as  to  violate  the  penal  provisions 
of  the  Act  to  Regulate  Commerce;  that  is  mat- 
ter for  determination  by  a court  of  competent 
jurisdiction  in  a proceeding  where  the  accused 
may  avail  himself  of  his  constitutional  right 
of  trial  by  jury,  and  nothing  said  herein  should 
be  construed  as  assuming  to  decide  any  such 
question.  But  this  Commission  has  authority 
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to  determine  what  effect  the  admitted  or 
proven  acts  of  parties  shall  have  upon  the 
standing  of  such  parties  in  cases  before  it. 
We  took  this  view  in  the  case  of  Ottinger,  a 
ticket  broker  {Ottinger  v.  Southern  Pac.  R. 
Co.  1 Inters.  Com.  Rep.  607,  1 I.  C.  C.  Rep. 
144);  and  in  the  case  of  Slater,  a disappointed 
applicant  for  an  annual  pass  {Slater  v.  North- 
ern Pac.  R.  Co.  2 Inters.  Com.  Rep.  243,  2 

I.  C.  C.  Rep.  359).  The  Commission  re- 

fused to  entertain  the  complaint  of  the  tick- 
et broker,  and  declined  to  assist  complain- 
ant Slater  in  retaliating  upon  the  carrier 
for  revoking  his  annual  pass;  but  the  Commis- 
sion did,  nevertheless,  for  the  guidance  of  the 
carrier  and  in  the  interest  of  the  general  trav- 
eling public,  consider  and  rule  upon  the  ques- 
tion presented  by  the  facts  in  that  case.  We 
think  this  indicates  the  rule  which  should  be 
followed  in  this  case:  Where  it  appears  that 

a complainant  has  invoked  the  aid  of  the  law 
for  the  purpose  of  securing  what  he,  with  the 
acquiescence  of  the  carrier,  had  previously  ob- 
tained in  apparent  contravention  of  the  law, 
such  acquiescing  carrier  will  not  be  held  en- 
titled to  plead  violations  of  the  law  by  com- 
plainant. in  bar  of  a decision  on  the  merits,  nor 
will  the  individual  interests  of  the  complain- 
ant be  taken  into  consideration;  but  the  Com- 
mission will  examine  the  evidence  and  make 
such  report  thereon  as,  under  the  provisions 
of  the  law,  the  rights  of  other  shippers  and  the 
public  generally  may  require.  If,  independ- 
ently of  any  action  or  interest  of  complainants, 
the  conduct  of  defendants  with  reference  to 
the  transportation  which  is  the  subject  of  the 
proceeding  is  shown  by  the  evidence  to  be 
unlawful,  it  is  our  duty  to  execute  and  enforce 
the  statutory  provisions  applicable  thereto. 

Decision  on  the  Merits. 

Prior  to  February  2,  1891,  all  window  shades 
were  in  the  first  class  of  the  Official  Classifica- 
tion. At  that  date  the  carriers  determined 
that  plain  mounted  shades  were  entitled  to  a 
lower  classification  and  placed  them  in  the 
second  class,  leaving  all  other  kinds  of  shades 
in  class  1.  This  first  and  second  class  rating 
for  window  shades  remained  undisturbed  by 
the  carriers  until  January  1st  of  the  present 
year,  when  they  abolished  the  second  class 
rating  for  plain-mounted  shades,  and  returned 
to  the  practice  in  force  prior  to  February,  1891, 
of  charging  first  class  rates  on  all  window 
shades.  The  defendants  participated  in  this 
action,  and  the  new  classification  is  in  force 
upon  their  roads.  The  action  of  the  carriers, 
in  so  far  as  it  resulted  in  consolidating  the 
classification  of  window  shades  into  one  class, 
should  be  approved.  Under  Classification  No. 

II,  in  force  prior  to  January  1,  1894,  while 
plain-mounted  shades  were  given  second  class 
rates,  the  unmounted  or  otherwise  unfinished 
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article,  so  long  as  it  came  properly  under  the 
designation  of  window  shade,  was  chargeable 
at  first  class  rates— more  than  the  plain,  finished 
article.  Again,  the  above  findings  indicate 
that  through  the  employment  of  machinery  in 
shade  decoration  the  difference  in  value  be- 
tween nine-tenths  of  the  decorated  shades  and 
those  which  are  left  plain,  without  any  de- 
coration, is  only  about  20  cents  a dozen.  For 
the  purposes  of  transportation  rating  this  dif- 
ference, or  any  approximate  sum,  is  trifling, 
and  the  earners  were  not  justified  in  placing 
plain  and  machine  decorated  shades  in  differ- 
ent classes.  On  both  of  these  grounds,  there- 
fore, the  action  of  the  carriers  in  putting  all 
shades  in  a single  class  is  to  be  commended. 
But  we  have  searched  the  evidence  in  vain  to 
find  any  justification  for  the  carriers’  course 
in  placing  all  shades  in  the  first  instead  of  a 
lower  class.  We  think  that  in  this  respect 
their  action  was  arbitrary,  and  that  the  facts 
point  to  the  necessity  of  a reduction  rather 
than  an  increase  in  the  rating  of  this  article 
for  transportation  purposes.  The  evidence  is 
undisputed  that  economies  introduced  in  the 
manufacture  of  window  shades  since  1887  have 
reduced  the  value  of  the  cheaper  grades  fully 
two  thirds  and  effected  a still  more  marked 
decrease  in  the  value  of  the  higher  grades. 
This  extraordinary  reduction  of  values  carries 
with  it  a corresponding  diminution  in  the  risk 
which  carriers  assume  in  contracting  to  safely 
transport  the  freight  to  destination. 

All  of  the  materials  used  in  shade  making 
are,  as  shown  in  the  eighth  finding,  classified 
by  the  carriers  in  the  third  class  or  lower,  with 
the  single  exception  of  a second  class  rating 
for  less  than  carload  shipments  of  aniline  dyes; 
but  these  dyes  are  in  the  fourth  class  when 
shipped  in  carloads.  Curtain  fringe,  in  the 
first  class,  might  be  regarded  as  another  excep- 
tion, but  it  is  only  attached  to  the  better 
grades,  and  those  constitute  but  a small  pro- 
portion of  the  volume  of  shade  traffic.  The 
value  of  the  roller,  slat,  and  fixtures,  and  cost 
of  labor  required  to  manufacture,  are  insignif- 
icant in  comparison  with  the  value  of  the  cloth 
or  hollands  which  form  the  body  of  the  shade. 
The  excess  in  value  of  this  single  article  over 
the  combined  value  of  all  other  material  used 
in  the  construction  of  a complete  window  shade 
is  so  great  that  of  two  cases  similar  in  bulk  and 
weight,  one  containing  plain  window  hollands 
and  the  other  complete  shades,  the  case  con- 
taining hollands  has,  as  shown  in  the  tenth 
finding,  very  much  greater,  and  sometimes 
double,  market  value.  Yet  the  carriers  have 
carried  for  several  years,  and  still  continue  to 
carry,  plain  cloth  or  hollands  at  third  class 
rates,  and  it  must  be  presumed  that  such  rat- 
ing for  the  cloth  or  hollands  is  neither  unrea- 
sonably low  nor  unprofitable  to  the  carriers. 
Moreover,  practically  all  the  other  materials 
4 Inter  S. 


used  in  the  production  of  shades  are  trans- 
ported by  them  at  the  same  or  lower  rates. 

As  to  the  volume  of  shade  traffic  offered  for 
transportation,  we  have  it  on  defendants’  own 
showing,  by  the  table  in  the  eleventh  finding, 
that  complainants’  shipments  amounted  to  con- 
siderably more  than  two  and  a half  million 
pounds  during  a period  of  six  months  in  1892- 
93,  and  there  is  no  proof  or  suggestion  that  the 
complainants  have  anything  like  a monopoly  of 
the  manufacture  of  shades.  They  are  large  pro- 
ducers ; but  the  manufacturers  at  New  York, 
Oswego,  Meriden,  Providence, and  Jersey  City, 
in  the  east,  and  at  Chicago,  St.  Paul,  and  per- 
haps at  other  points  in  the  west,  also  produce 
largely,  and  actively  compete  for  the  trade  of 
various  markets  reached  by  the  defendant  and 
other  lines. 

In  the  elements  of  bulk,  weight  and  value, 
several  of  the  dry-goods  articles  described  in 
the  table  set  out  in  the  sixth  finding  as  taking 
third  class  rates  have  greater  similarity  to  a 
23-dozen  case  of  finished  shades  than  exists 
between  such  a case  of  shades  and  the  first- 
class  articles  mentioned  in  that  table.  There 
is,  however,  little  analogy  in  uses  or  character 
between  window  shades  and  the  dry-goods  ar- 
ticles referred  to.  With  the  exception  of  lace 
curtains,  these  articles  are  dry-goods  in  the 
piece;  and  lace  curtains  are  in  the  category  of 
ornamental  house  furnishings,  while  the  win- 
dow shade  is  regarded  as  a household  neces- 
sity. But  the  fact  that  both  shades  and  lace 
curtains  are  in  the  first  class,  the  latter  many 
times  more  valuable,  is  an  element  to  be  noted, 
though  against  this  it  must  be  considered  that 
many  incongruities  are  unavoidable  when  the 
carriers  undertake,  as  they  do  by  the  Official 
Classification,  to  divide  the  great  mass  of 
freight  articles  into  practically  six  classes;  and 
the  desirability  of  simplicity  in  the  classifica- 
tion is  a feature  which  should  not  be  over- 
looked. The  items  of  similar  bulk  and  weight, 
less  value  and  risk  of  carriage,  and  important 
volume  of  traffic,  are  all  in  the  direction  of 
giving  to  window  shades  a classification  as  low 
as  that  which  is  provided  for  window  hollands. 

So  far,  we  have  considered  this  question 
without  reference  to  the  rates  themselves. 
Rates  between  New  York  and  Chicago  consti- 
tute the  basis  upon  which  rates  to  other  points 
in  eastern  territory  are  adjusted.  These  rates 
between  New  York  and  Chicago  are  to-day 
exactly  what  they  were  on  April  1,  1887, 
to  wit:  75,  65,  50,  35,  30  and  25  cents,  respect- 
ively, on  the  classes  1 to  6,  inclusive.  Thus, 
while  through  economy  in  manufacture  the 
value  of  shades  has  been  enormously  reduced 
since  April,  1887,  as  herein  shown,  the  rate 
between  the  points  named  remains  the  same, 
that  is,  the  first  class  rate  of  75  cents  per  hun- 
dred pounds.  This  fact,  standing  alone,  would 
perhaps  indicate  little,  for  the  introduction  of 
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great  economies  in  manufacture  has  been 
common  to  very  many  articles  of  commerce; 
but  it  becomes  matter  of  some  signficance 
when  considered  in  connection  with  the 
other  facts  that  the  relation  in  point  of  value 
of  window  shades  and  window  hollands,  the 
constituent  commodity,  has  been  reversed  in 
■the  intervening  time,  so  that  now  a similar 
case  of  the  latter  is  the  more  valuable  com- 
modity, and  that  since  1887  the  carriers  have 
reduced  the  classification  of  hollands  to  third- 
class,  while  they  have  recently  raised  the 
classification  of  plain  shades  to  first  class, 
where  other  shades  have  been  continuously. 

In  comparing  window  shades  and  hollands 
for  the  purposes  of  this  case  we  have  based  our 
considerations  upon  the  1200-yard  case  of  hol- 
lands and  a case  of  similar  size  containing 
shades.  But  finished  shades  are  frequently 
shipped  in  smaller  packages,  many  of  which 
contain  only  one  dozen  shades.  If  a shipment 
consisting  of  one  dozen  shades  and  weighing 
not  above  25  pounds  were  charged  for  carriage 
by  defendants  at  one  fourth  of  the  hundred 
pound  rate,  this  would  be  a very  material  ele- 
ment in  this  case.  But  this  is  not  the  fact.  A 
25-pound  shipment  pays  as  much  as  a hundred 
pound  shipment;  and  so  does  a shipment 
weighing  seventy-five  pounds.  This,  we 
think,  affords  the  carriers  a sufficient  margin 
for  any  extra  expense  involved  in  billing, 
handling  and  delivering  consignments  of  less 
than  one  hundred  pounds.  A case  similar  in 
size  to  that  which  holds  1200  yards  of  hollands 
holds  about  23  dozen  shades.  If  these  shades 
should  be  sent  in  23  different  packages  to  one 
consignee,  it  is  possible  that  their  transporta- 
tion would  involve  some  additional  labor  and 
time  in  handling  than  is  involved  in  the  trans- 
portation of  a 23-dozen  case  of  shades.  But 
we  are  not  altogether  assured  of  this;  the  com- 
paratively light  25-pound  package  may  be 
easily  and  quickly  handled,  while  a case 
weighing  approximately  500  pounds  is  a heavy 
and  cumbersome  article.  It  should  also  be 
noted  in  this  connection  that  the  carriers,  who 
make  the  classification,  have  not  attempted  to 
prescribe  different  classes  for  different  sizes  of 
packages  containing  either  window;  shades  or 
hollands.  Any  quantity  of  shades  can  be 
shipped  at  first  class  rates  and  any  quantity  of 
plain,  uncut  hollands  at  third  class  rates.  It 
may  be  that  hollands  are  very  seldom  shipped 
in  small  packages,  while  shades  frequently  are 
so  shipped.  But  considering  the  rule  of 
charging  for  one  hundred  pounds  on  shipments 
of  less  weight,  the  ease  with  which  small 
packages  containing  nonbreakable  material  can 
be  handled,  the  fact  that  the  carriers  do  not 
make  a distinction  in  classification  between 
small  and  larger  packages,  and  that  mathemat- 
ical exactness  in  rating  is  impracticable,  we  do 
not  think  that  the  single  circumstance  of  fre- 
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quent  shipment  in  small  packages  should  out- 
weigh the  other  weighty  reasons  herein  set 
forth  for  a change  in  window  shade  classifica- 
tion to  third  class;  especially,  when  the  article 
with  which  shades  are  mainly  compared  may,, 
whatever  the  actual  custom  is,  be  freely  shipped 
under  the  classification  at  third  class  in  any 
quantity,  weight,  or  size  of  case,  and  when  it 
may  be  inferred  from  the  evidence,  as  shown, 
by  the  table  in  the  eleventh  finding,  that  in 
point  of  tonnage  the  greater  number  of  pounds 
of  shades  shipped  is  represented  by  shipments 
in  large  cases. 

From  a 1200-yard  case  of  hollands  and  the 
other  necessary  and  comparatively  very  cheap 
materials,  fifty  dozen  shades  can  be  made,  and 
these  will  more  than  fill  two  cases,  each  simi- 
lar in  size  and  weight  to  the  average  case  filled 
with  hollands.  If  the  western  manufacturer 
who  buys  his  case  of  hollands  in  the  east  and 
pays  third-class  rates  thereon  to  the  factory 
should  be  enabled  to  ship  shades  at  the  same 
rates,  he  will  enjoy  much  greater  advantage 
than  he  has  under  the  present  adjustment  of 
third  class  for  hollands  and  first  class  for 
shades,  so  far  as  shipping  out  from  his  factory 
is  concerned.  As  to  the  trade  of  Chicago,  the 
manufacturer  at  that  point  must  pay  the  rate 
on  hollands  from  the  east,  but  shades  which  he 
manufactures  therefrom  are  already  in  that 
market;  while  the  eastern  manufacturer  must 
pay  a rate  on  shades  to  Chicago  in  addition  to 
the  cost  of  getting  material  to  his  factory. 
Moreover,  the  Chicago  maker  is  at  least  as  fav- 
orably situated  as  the  eastern  manufacturer  in 
the  matter  of  obtaining  raw  materials  other 
than  hollands.  Neither,  in  view  of  the  fact 
that  the  50- dozen  shades  which  can  be  made 
from  a case  of  hollands  must  pay  greater  total 
transportation  charges  than  the  case  of  hollands 
even  at  the  same  rate  per  hundred  pounds,  are 
we  able  to  see  how  makers  or  dealers  in  hol- 
lands or  shade  cloth  can  suffer  disadvantage 
from  a reduction  of  the  rate  on  shades.  This 
brings  us  to  notice  the  theory  of  comparison  ad- 
vanced in  behalf  of  the  defense  that  as  1200 
yards  of  hollands  will  make  50  dozen  shades, 
the  whole  50  dozen  must,  on  account  of  cost 
of  other  material  and  of  manufacture,  be  worth 
more  than  the  1200-yard  case  of  hollands,  and 
therefore  shades  should  pay  higher  rates  than 
hollands.  50  dozen  shades  are  worth  more 
than  a case  of  hollands,  and  it  is  not  contended 
in  this  case  that  such  a quantity  of  shades 
should  be  carried  for  a total  charge  to  the  ship- 
per as  low,  or  anything  like  as  low,  as  is  paid 
by  the  shipper  on  a case  of  hollands.  On  the 
contrary,  the  whole  50  dozen  shades  do  now, 
and  will  under  third  class  rates,  pay  the  car- 
riers very  much  greater  total  transportation 
charges  than  those  afforded  by  third  class  rates 
on  a case  of  hollands.  For  example:  An  aver- 
age case  of  hollands  weighs  533  lbs.,  and  the 
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third-class  rate  New  York  to  Chicago  of  50 
cents  will  amount  to  a total  transportation 
charge  of  $2.6?;  while  sending  the  50-dozen 
shades  in  one  dozen  packages  of  25  lbs.  each, 
ora  total  of  1250  lbs.  at  the  third  class  rate, 
will  give  the  carriers  an  aggregate  sum  for 
transportation  of  $6.25;  and  even  when  the 
shades  are  sent  in  two  23-dozen  cases,  each 
weighing  495  lbs.,  or  together  990  lbs.,  the 
third  class  rate  will  amount  to  a total  of  $4.95, 
and  4 dozen  out  of  the  50  dozen  shades  have 
been  left  out  of  calculation.  It  is  thus  dem- 
onstrated, even  on  the  theory  of  comparison  in- 
sisted [upon  by  the  defense,  that  under  third 
class  rates  for  both  hollands  and  shades  the 
carriers  will  receive  full  and  proportionate 
compensation  for  carrying  the  greater  bulk  and 
weight  of  the  entire  50  dozen  shades  over  the 
bulk  and  weight  represented  by  the  case  of  hol- 
lands from  which  that  quantity  of  shades  can 
be  made,  while  the  difference  in  value  and  risk 
of  carriage  between  a case  of  hollands  and  that 
quantity  of  shades  is  very  small. 

We  can  see  no  shipping  or  manufacturing 
interests  which  will  be  unjustly  affected  by 
reducing  the  rating  on  shades  to  third  class. 
On  the  contrary,  we  are  convinced,  from  the 
great  reduction  in  value  which  has  taken  place 
since  April,  188?,  and  the  arbitrary  increase  of 
shade  classification  by  the  carriers  during  the 
progress  of  this  proceeding,  and  upon  all  the 
other  facts  and  considerations  herein  which 
pertain  to  the  rights  of  shade  shippers  and 
consignees  generally,  and  of  purchasers  of  that 
article  of  household  necessity,  that  the  classi- 
fication of  window  shades  as  first  class  in  the 
Official  Classification  has  become  unjust;  and 


that  the  legal  duty  of  defendants  under  the 
statute  to  so  classify  traffic  and  fix  charges 
thereon  that  the  burdens  of  transportation  are 
reasonably  and  justly  distributed  among  the 
articles  they  carry,  requires  them  to  classify 
window  shades  not ; higher  than  they  class 
window  hollands.  This  latter  commodity  hav- 
ing been  in  the  third  class  for  several  years, 
such  classification  is,  as  before  stated,  pre- 
sumably proper.  The  classification  of  shades 
should  be  reduced  to  that  of  “window  hol- 
lands and  shade  cloth,  plain,  uncut  and  un- 
decorated,” and  order  will  be  issued  directing 
defendants  to  base  charges  for  the  transporta- 
tion of  window  shades  accordingly. 

In  stating  facts  and  deciding  the  questions 
herein  we  have  been  compelled,  of  course,  to 
base  calculations  upon  figures  which  appear  in 
evidence;  these  figures  may  vary  somewhat 
from  those  which  pertain  to  the  business  of 
shade  manufacturers  other  than  complainants, 
but  it  is  not  believed  that  such  variation,  if  in 
evidence,  would  materially  affect  the  findings- 
and  conclusions  set  forth  in  this  report. 

None  of  the  reasons  which  induce  us  to  order 
a reduction  of  the  less  than  carload  rating  for 
window  shades  apply  to  the  question  of  a 
lower  carload  classification  for  that  commodity. 
Neither  window  hollands,  shade  cloth,  nor  any 
of  the  other  articles  with  which  window  shades- 
have  been  compared  in  this  case,  and  which 
are  included  under  the  head  of  dry  goods  in  the 
Official  Classification,  are  given  carload  rates. 
In  view  of  this  fact  and  the  different  aspect 
put  upon  this  case  by  our  decision  of  the  pre- 
liminary question,  we  do  not  feel  called  upon  to* 
pass  upon  the  carload  question  in  this  report. 
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1.  Refusal  to  permit  a forwarding  company  to  per- 
form an  act  involving  the  use  of  the  tracks  and 
terminal  facilities  of  a receiving  company  is  not 
a discrimination  or  denial  of  equal  facilities  by 
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one  carrier  to  a connecting  carrier  within  the 
prohibition  of  the  Interstate  Commerce  Act. 

2.  The  tracks  and  terminal  facilities  of  a railroad 
company  can  be  used  by  a connecting  company 
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for  the  exchange  of  interstate  freight  only  with 
the  consent  of  the  former. 

3.  No  common  carrier  can  justly  complain  of  an- 
other because  it  is  not  allowed  the  use  of  the 
tracks  and  terminal  facilities  of  such  other  in  the 
same  manner  and  to  the  same  extent  a third  car- 
rier is. 

4.  The  fact  that  one  connecting  railway  company 
has  a contract  for  the  interchange  of  interstate 
freight  which  involves  the  use  of  the  receiving 
railway’s  tracks  and  terminal  facilities  will  not 
authorize  a court  of  equity  to  compel  the  receiv- 
ing railway  to  grant  a like  contract  or  concession 
to  another  connecting  company. 

-5.  A connecting  railway  company  desiring  an  in- 
terchange of  passengers  and  freight  cannot  de- 
mand as  a matter  of  right  an  interchange  of 
freight  at  the  point  of  physical  connection  with- 
out first  furnishing  at  such  point  reasonable  anfl 
proper  facilities  for  the  interchange  sought  and 
cannot  rely  upon  the  terminal  facilities  at  an- 
other point  or  compel  the  receiving  railway  to  go 
to  any  expense  of  providing  proper  facilities  at 
the  point  of  physical  connection. 

6.  A court  of  equity  has  no  power  under  the  Inter- 


state Commerce  Act  to  compel  a receiving  com- 
pany which  has  made  a contract  or  agreement 
with  a connecting  company  to  establish  the  same 
rate  upon  through  freight  in  favor  of  another 
company  with  which  there  is  no  contract  and 
compel  the  receiving  company  to  accept  that 
rate,  as  no  power  is  conferred  by  the  Act  upon 
any  tribunal  to  provide  for  the  necessary  divis- 
ions growing  out  of  a through  routing  and  a 
through  rating. 

7.  The  insistence  by  a railway  company  upon  its 
right  to  prepayment  of  the  freight  upon  goods 
received  from  a connecting  carrier  rather  than 
to  consent  to  retain  a lien  upon  the  goods  until 
payment  is  made  or  to  hold  the  consignee  re- 
sponsible in  case  of  delivery  before  payment  as 
is  done  in  case  of  freight  received  from  other 
carriers  cannot  be  construed  to  be  a denial  of 
equal  facilities  or  a discrimination  against  the 
former. 

8.  A railroad  company  cannot  be  compelled  to  re- 
ceive connecting  carrier’s  cars  to  facilitate  trans- 
portation if  it  has  idle  cars  of  its  own,  although 
it  receives  freight  from  another  competing  road 
in  the  cars  of  the  latter  and  transports  them  over 
its  road. 


{January  5,  1894.) 


ON  DEMURRERS  to  bills  and  complaints  at  law  and  in  equity  in  six  suits  brought  to  com- 
pel defendants  to  afford  the  plaintiff  equal  facilities  for  the  interchange  of  interstate 
freight  and  passengers  that  were  afforded  to  other  roads,  and  for  damages  for  refusal  to  afford 
such  facilities.  Demurrers  sustained. 

The  facts  are  stated  in  the  opinion. 


Messrs.  Rose,  Hemingway  & Rose,  for  plaintiff. 

Messrs.  J.  M.  & J.  G.  Taylor  and  Sam.  H.  West,  for  defendant,  St.  Louis  S.  W.  R. 

<€o. 

Messrs.  Dodge  & Johnson  for  the  other  defendants. 


Williams,  D.  J.,  delivered  the  opinion  of 
the  court: 

The  Little  Rock  & Memphis  Railroad  Com- 
pany filed  separate  bills  in  equity  against  the 
St.  Louis,  Iron  Mountain  & Southern  Railway 
Company  and  the  Little  Rock  & Ft.  Smith 
Railway  Company.  The  bills  are  substantially 
alike  as  to  allegations  of  fact,  as  well  as  the 
prayers  for  relief.  At  the  same  time  the  plain- 
tiff company  filed  complaints  at  law  against 
the  same  companies.  The  complaints  at  law 
are  couched  in  substantially  the  same  words  as 
are  used  in  the  bills  in  equity. 

It  is  stated  in  the  bills  that  the  plaintiff  and 
defendants  are  corporations  owning  and  oper- 
ating railroads  under  the  laws  of  the  state  of 
Arkansas;  that  all  of  the  railroads  mentioned 
are  engaged  in  interstate  commerce;  and  the 
terminal  of  the  respective  roads  are  stated. 
The  wrong  complained  of  is — 

“That  the  defendant  refuses  to  receive  any 
freight  from  your  orator,  except  upon  the  pre- 
payment of  all  charges  thereon,  at  the  same 
time  that  it  receives  freight  from  all  other  per- 
sons and  corporations  without  demanding  the 
payment  of  freight  charges,  but  collecting 
such  charges  upon  the  delivery  of  the  goods, 
as  is  customary  in  the  railroad  business.” 

In  the  other  case  the  language  is  somewhat 
different,  and  is  as  follows: 
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“The  defendant  company,  for  the  purpose 
of  injuring  and  oppressing  your  orator,  refuses 
to  accept  interstate  freight  at  Little  Rock  upon 
through  billing  from  the  line  of  your  orator,  in 
conjunction  with  the  defendant’s  line,  at  the 
same  time  that  it  accepts  freight  upon  through 
billing  from  all  other  lines  of  railroad  termi- 
nating at  the  city  of  Little  Rock,  and  it  refuses 
to  accept  freight  from  your  orator  except  upon 
a prepayment  of  all  freight  charges,  at  the 
same  time  that  it  accepts  freight  from  all  other 
individuals  and  corporations  without  the  pre- 
payment of  freight  charges,  collecting  its 
freight  charges,  as  is  customary  with  railroad 
companies,  upon  the  delivery  of  the  freight  as 
its  destination;  that  the  St.  Louis,  Iron  Moun- 
tain & Southern  Railway  Company,  a corpor- 
ation organized  under  the  laws  of  the  state  of 
Arkansas,  and  likewise  engaged  in  the  busi- 
ness of  interstate  commerce,  has  a line  from 
Memphis  to  Little  Rock,  and  parallel  to  that  of 
your  orator,  and  for  the  like  purpose  of  oppress- 
ing and  injuring  your  orator  the  defendant  ac- 
cepts from  said  company  passengers  on  through 
tickets  at  greatly  reduced  rates,  and  with 
through  checking  of  baggage,  at  the  same 
time  that  it  refuses  to  accept  passengers  over 
your  orator’s  lines  at  through  rates,  but  charges 
to  such  passengers  local  rates,  and  requires 
them  to  recheck  their  baggage  at  Little  Rock.” 
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To  these  bills,  demurrers  have  been  inter- 
posed, upon  the  ground  that  no  cause  of  action 
is  stated  therein,  and  because  there  is  no  equity 
in  the  bills.  The  defendants  urge  that  the  ques- 
tions presented  by  the  bills  have  all  been  settled 
adversely  to  the  plaintiff  by  this  and  other 
courts.  The  plaintiff  insists  that  the  law,  as 
applicable  to  the  facts  now  presented,  has  not 
been  settled  by  any  court,  and  undertakes  to 
distinguish  the  cases  at  bar  from  the  cases  cited 
by  defendants.  To  the  end  that  the  contention 
of  the  plaintiff  may  be  stated  fairly,  I will 
state  its  exact  position,  as  found  on  the  brief 
of  counsel,  which  is: 

“Both  cases  are  brought  under  the  Act  to 
Regulate  Commerce,  approved  February  4, 
1887,  as  amended  by  the  Act  of  March  2,  1889. 
The  second  clause  of  the  third  section  bears 
directly  upon  the  question;  and  to  it,  as  con- 
strued in  the  light  of  other  provisions,  we 
must  look  for  a solution  of  the  question  pre- 
sented in  these  cases.  It  reads  as  follows: 

“ ‘Every  common  carrier,  subject  to  the  pro- 
visions of  this  Act,  shall,  according  to  their 
respective  powers,  afford  all  reasonable,  proper 
and  equal  facilities  for  the  interchange  of  traf- 
fic between  their  respective  lines,  and  for  the 
receiving,  forwarding  and  delivering  of  passen- 
gers and  property  to  and  from  their  several 
lines  and  those  connecting  therewith,  and  shall 
not  discriminate  in  their  rates  and  charges  be- 
tween such  connecting  lines,  but  this  shall  not 
be  construed  as  requiring  any  such  common 
carrier  to  give  the  use  of  its  tracks,  or  terminal 
facilities,  to  another  carrier  engaged  in  a like 
business.’ 

“The  requirements  of  the  clause  are  four; 
three  mandatory,  and  one  prohibitory.  Of  the 
mandatory  provisions,  two  relate  to  all  con- 
necting carriers,  without  reference  to  the  ex- 
istence or  nonexistence  of  competing  lines. 
The  others  apply  only  to  the  duty  of  the  carrier 
in  its  relation  to  competing  carriers.  In  the 
first  place,  it  is  made  the  duty  of  all  carriers 
•coming  within  the  Act  to  afford  all  reasonable 
and  proper  facilities  for  the  interchange  of  traf- 
fic; and  it  must  do  this  whether  it  connects 
with  one  line  only,  or  with  competing  lines. 
The  third  requirement  demands  that  the  rea- 
sonable and  proper  facilities  afforded  shall  also 
be  equal,  and  the  fourth  prohibits  discrimina- 
tion among  competing  lines  in  rates  and-charges. 
It  is  not  necessary  to  consider,  in  this  case,  the 
duty  of  the  carrier  under  the  first  two  require- 
ments. The  defendant  determined  what  were 
reasonable  and  proper  facilities  for  the  inter- 
change of  traffic,  and  we  do  not  complain  of 
the  determination  reached.  The  basis  of  our 
complaint  is  that  the  facilities  afforded  have 
not  been  equal,  and  that  the  defendant  has  dis- 
criminated against  the  plaintiff,  in  withholding 
from  it  facilities  afforded  to  competitors  of  the 
plaintiff  connecting  with  defendant  under  the 
same  circumstances  and  conditions  as  plaintiff. 

. . . The  court  is  not  required  to  determine 
what  contract  would  be  reasonable.  That  has 
been  fixed  by  the  defendant  in  its  contract 
with  the  plaintiff’s  competitors.  And,  as  the 
plaintiff  does  not  controvert  the  reasonableness 
of  the  terms  of  that  contract,  it  is  necessary 
only  for  the  court  to  coerce  the  defendant  to 
give  the  plaintiff  the  benefit  of  it.” 

In  Little  Hock  & M.  R.  Go.  v.  East  Tennessee, 
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V.  & G.R.  Co.  4 Inters.  Com.  Rep.  263,  47  Fed. 
Rep.  774,  Judge  Hammond,  in  delivering  the 
opinion  of  the  court,  said: 

“If  this  bill  averred  that  the  East  Tennessee, 
Virginia  & Georgia  Railway  refused  to  give 
passengers  going  over  the  plaintiff  road  the 
same  rates  and  facilities,  including  through 
tickets,  and  traffic  transfers,  that  it  affords  to 
the  Iron  Mountain  road  for  passengers  going 
to  Little  Rock,  or  any  other  point  on  the  plain- 
tiff’s road,  the  court  would  not  hesitate  to  say 
that  it  would  be  a violation  of  this  [third]  sec- 
tion of  the  Interstate  Commerce  Act.” 

The  state  of  case  to  which  this  language  was 
applied  was  not  made  by  the  bill,  nor  had 
counsel  been  heard  upon  that  state  of  facts, 
Plaintiff,  however,  insists  that  that  precise 
state  of  case  is  now  made  by  the  bills  before 
the  court,  and  that  the  law,  as  announced  by 
Judge  Hammond,  is  applicable  to  it.  Plaintiff 
further  urges  that  the  law  applicable  to  the 
facts,  as  presented  by  the  bill,  is  declared  in 
New  York  & N.  R.  Co.  v.  New  York  & N.  E. 
R.  Co.  3 Inters.  Com.  Rep.  542,  4 I.  C.  C. 
Rep.  702,  where  it  is  claimed  it  has  been  de- 
cided— 

“That  when  a railroad  connects  with  two 
competitors,  under  substantially  similar  condi- 
tions, even  at  points  a little  apart,  that,  if  it 
makes  through  rates  with  one,  it  must  make 
the ’same  with  the  other,  and  that  this  duty  is 
enforceable.” 

The  relief  asked  is — 

“That  the  said  defendant  be  enjoined  from 
further  discriminating  against  your  orator,  and 
that  it  be  required  to  afford  your  orator  the 
same  facilities  and  conveniences  in  the  trans- 
action of  business  that  it  affords  to  other  cor- 
porations and  individuals.” 

The  concluding  portion  of  the  third  section 
of  the  Act,  under  which  the  plaintiff  asks  re- 
lief, declares: 

“But  this  shall  not  be  construed  as  requiring 
any  such  common  carrier  to  give  the  use  of  its 
tracks,  or  terminal  facilities,  to  another  carrier 
engaged  in  like  business.” 

It  is  clear  from  this  language,  that  none  of 
the  grants,  if  they  may  be  called  such,  in  the 
preceding  portion  of  the  section,  include,  or 
were  intended  to  include,  the  use  of  the  tracks 
or  terminal  facilities  of  the  receiving  railway 
company.  Therefore,  in  construing  the  sec- 
tion, we  must  at  all  times  look  to  see  whether 
what  is  asked  includes  the  use  of  the  defend- 
ant’s tracks  and  terminal  facilities.  If  it  does, 
the  law  itself  denies  the  prayer.  In  short,  in 
ascertaining  whether  “equal  facilities”  have 
been  denied,  and  whether  “discrimination” 
exists,  the  court  is  not  to  call  that  a discrimi- 
nation which  arises  from  a refusal  to  permit 
the  forwarding  company  to  perform  an  act 
which  involves  the  use  of  the  tracks  and  ter- 
minal facilities  of  the  receiving  company,  nor 
shall  the  court  declare  that  to  be  a denial  of 
“equal  facilities”  which  flows  from  a refusal  to 
a forwarding  company  to  perform  an  act  which 
involves  the  use  of  the  track  or  terminal  facil- 
ities of  the  receiving  company.  In  Kentucky 
& 1.  Bridge  Co.  v.  Louisville  & N.  R.  Co.  2 
Inters.  Com.  Rep.  388,  37  Fed.  Rep.  628,  in 
construing  the  third  section  of  the  Act,  to 
which  the  plaintiff  has  appealed,  Judge  Jack- 
son  said:  “That  the  provision  in  the  third 
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section  of  the  Act  to  the  effect  that  a common 
carrier  shall  not  be  required  “to  give  the  use 
of  its  tracks  and  terminal  facilities  to  another 
carrier  engaged  in  like  business”  is  a limita- 
tion upon,  or  qualification  of,  the  duty  of  af- 
fording all  reasonable,  proper,  and  equal  fa- 
cilities for  the  interchange,  or  for  the  receiving, 
forwarding,  and  delivering  of  traffic  to,  from, 
and  between  connecting  lines;  and  therefore  it 
is  “left  open  to  any  common  carrier  to  con- 
tract or  to  enter  into  arrangements  for  the  use 
of  its  tracks  and  terminal  facilities  with  one 
or  more  connecting  lines  without  subjecting 
itself  to  the  charge  of  giving  an  undue  or  un- 
reasonable preference  or  advantage  to  such 
line,  or  of  discrimination  against  other  carriers 
who  are  not  parties  to,  or  included  in,  such 
arrangements.  No  common  carrier  can,  there- 
fore, justly  complain  of  another  that  it  is  not 
allowed  the  use  of  the  other’s  tracks  and  ter- 
minal facilities  upon  the  same  or  like  terms 
and  conditions  which,  under  private  contract 
or  agreement,  are  conceded  to  other  lines.” 

The  point  of  connection  of  the  plaintiff’s 
railway  with  that  of  the  defendant  is  not  stated 
in  the  bill  with  any  more  accuracy  that  that 
it  is  at  Little  Rock.  Nor  is  it  stated  that  at 
the  point  of  connection,  or  near  thereto,  the 
plaintiff  c’ompany  has  facilities,  in  the  way  of 
tracks,  switches,  yards,  and  depots,  for  the 
interchange  of  interstate  traffic,  equal  to  those 
possessed^by  the  Iron  Mountain  road  at  its 
connection  with  the  defendant’s  railway. 
Judge  Jackson,  in  speaking  of  that  condition 
of  affairs,  in  the  same  case,  says: 

“It  by  no  means  follows,  because  certain 
facilities  for  the  interchange  of  freight  are 
furnished  by  a railroad  to  another  connecting 
line  or  lines,  at  one  point,  upon  certain  terms, 
conditions,  and  considerations,  and  where  am- 
ple accommodations  for  the  transaction  of  such 
business  are  provided  and  maintained  at  the 
joint  expense  of  the  companies  using  them, 
that  another  company,  making  a physical  con- 
nection with  the  road  furnishing  such  facilities, 
at  another  different  and  distant  place,  is  enti- 
tled to  demand,  at  said  different  point  of  con- 
nection, the  same  or  equal  facilities.  The 
company  making  the  physical  connection  at  a 
point  other  than  that  at  which  the  established 
road  has  already  provided  its  facilities  and  con- 
ducts its  interchange  with  other  connecting 
lines,  cannot  demand  or  require  an  interchange 
of  freight  at  such  point  of  physical  connection 
without  first  furnishing  at  such  point  reasona- 
ble and  proper  facilities  for  the  interchange 
sought.  It  cannot  rely  upon  the  terminal  fa- 
cilities at  another  point  of  the  road  with  which 
it  has  formed  the  physical  connection;  nor  can 
it  compel  the  road  with  which  the  connection 
is  made  to  join  with  it  in  the  expense  of  pro- 
viding at  that  point  the  facilities  necessary  and 
proper  for  the  interchange.” 

In  Oregon  Short  Line  & U.  N.  R.  Co.  v. 
Northern  Pac.  R.  Co.  4 Inters.  Com.  Rep.  254, 
51  Fed.  473, — a case  having  many  of  the  phases 
of  the  cases  at  bar, — Judge  Field,  in  constru- 
ing the  third  section  of  the  Act  of  March  2, 
1889,  said: 

“The  first  subdivision  of  this  section  does 
not  make  all  preferences  or  advantages  which 
may  be  given  by  a common  carrier  unlawful. 
Only  those  which  are  undue  or  unreasonable 
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are  forbidden.  The  second  subdivision  is; 
similarly  guarded  in  its  provisions.  Common 
carriers  are  there  only  required  according  to 
their  respective  powers,  to  afford  all  reasona- 
ble, proper,  and  equal  facilities  for  the  inter- 
change of  traffic  between  their  respective  lines, 
and  are  forbidden  to  discriminate  in  their 
rates  and  charges  between  them;  and  even  this, 
provision  is  subject  to  the  limitation  that  it 
shall  not  be  construed  as  requiring  any  com- 
mon carrier  to  give  the  use  of  its  tracks  or  ter- 
minal facilities  to  another  carrier  engaged  in 
like  business.” 

After  having  made  this  statement,  the- 
learned  justice  continues  by  quoting  approv- 
ingly from  the  opinion  of  Judge  Jackson  in 
Kentucky  & 1.  Bridge  Co.  v.  Louisville  & N.  R. 
Co.  2 Inters.  Com.  Rep.  386,  37  Fed.  Rep.  624,. 
where  it  is  said; 

“No  provision  of  the  Interstate  Commerce 
Act  confers  equal  facilities  upon  connecting 
lines,  under  dissimilar  circumstances  and  con- 
ditions. . . . The  provision  in  the  second  sub- 
division of  the  third  section  of  the  Interstate 
Commerce  Act,  that  a common  carrier  shall 
not  be  required  to  give  the  use  of  its  tracks, 
and  terminal  facilities  to  another  carrier  en- 
gaged in  like  business,  is  a limitation  upon, 
or  qualification  of,  the  duty  declared  of  af- 
fording all  reasonable,  proper,  and  equal  fa- 
cilities for  the  interchange  of  traffic,  and  the 
receiving,  forwarding,  and  delivering  of  pass- 
engers and  property  to  and  from  the  several 
lines,  and  those  connecting  therewith.  It  fol- 
lows from  this,  as  it  was  decided  in  that  case 
( Kentucky  & I.  Bridge  Co.  v.  Louisville  & N. 
R.  Co.)  that  a common  carrier  is  left  free  to  I 
enter  into  arrangements  for  the  use  of  its! 
tracks  or  terminal  facilities  with  one  or  more 
connecting  lines  without  subjecting  itself  to ! 
the  charge  of  giving  undue  or  unreasonable 
preferences  or  advantages  to  such  lines,  or  of 
unlawfully  discriminating  against  other  car- 
riers.  In  making  arrangements  for  such  use  j 
by  other  companies,  a common  carrier  will  be  i 
governed  by  considerations  of  what  is  best  for : 
its  own  interests.  The  Act  does  not  purport  j 
to  divest  the  railway  carrier  of  its  exclusive  ! 
right  to  control  its  own  affairs,  except  in  the 
specific  particulars  indicated.” 

The  adjudications  establish  four  proposi- 
tions: First,  that  the  tracks  and  terminal  fa- 

cilities of  the  defendants  can  only  be  used 
by  the  plaintiff  for  the  exchange  of  interstate 
freight,  with  the  consent  of  the  defendants; 
second,  that  no  common  carrier  can  justly 
complain  of  another  because  it  is  not  allowed 
the  use  of  the  tracks  and  terminal  facilities  of 
such  other  railway  company  in  the  same  man- 
ner and  to  the  same  extent  another  is;  third, 
that  the  fact  that  one  connecting  railway  com- 
pany has  a contract  for  the  interchange  of  in- 
terstate commerce  freight,  which  involves  the 
use  of  the  receiving  railway’s  tracks  and  ter- 
minal facilities,  would  not  authorize  a court 
of  equity  to  compel  the  receiving  railway  to 
grant  a like  contract  or  concession  to  another 
connecting  company;  fourth,  that  the  connect- 
ing railway  company,  desiring  an  interchange 
of  freight  and  passengers,  cannot  demand,  as 
a matter  of  right,  an  interchange  of  freight  at 
the  point  of  physical  connection  without  first 
furnishing  at  such  point  reasonable  and  proper 
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-facilities  for  the  interchange  sought,  and  can- 
not rely  upon  the  terminal  facilities  at  another 
point,  nor  compel  the  receiving  railway  to  go 
to  any  expense  of  providing  proper  facilities 
at  the  point  of  physical  connection.  These 
propositions  having  been  established  by  two 
justices  of  the  supreme  court,  I have  no  dis- 
position to  disregard  their  construction  of 
the  Interstate  Commerce  Act.  There  is  noth- 
ing in  the  bills  from  which  it  may  be  inferred 
that  the  plaintiff  owns,  or  has  the  proper,  or 
any,  facilities  for  the  interchange  of  interstate 
commerce  freight. 

The  effect  of  granting  the  relief  asked  would 
be  to  put  the  plaintiff  in  a position  where  it 
-could  receive  interstate  freight  at  Memphis, 
Tenn.,  destined  to  Ft.  Smith,  Ark.,  bring  such 
freight  at  a distance  of  135  miles,  to  Little 
Rock,  over  its  own  line,  and  deliver  it  to  the 
Little  Rock  & Ft.  Smith  road,  to  be  taken  a 
further  distance  of  165  miles.  In  a case  of  that 
kind,  by  whom  and  how  is  the  rate  to  be  fixed 
from  Little  Rock  to  Ft.  Smith?  The  plaintiff 
answers: 

“By  the  same  rate  the  defendant  would 
veceive  if  the  freight  had  been  brought  by  the 
Iron  Mountain  road  from  Memphis  to  Little 
Rock.  That  the  compensation  must  be  the 
same.” 

The  answer  savors  of  equity,  and  is  cer- 
tainly persuasive;  but  the  contract  existing 
Between  the  Little  Rock  & Ft.  Smith  Railway 
and  the  Iron  Mountain  Railway  may  have 
been  based  upon  the  use  of  the  tracks, 
switches,  yards,  stations,  depots,  and  terminal 
facilities  granted  by  one  of  these  roads  to  the 
other,  and,  if  so,  it  would  not  furnish  a guide 
for  any  rate.  But  suppose  the  contract  was 
not  based  upon  any  of  these  considerations. 
Has  a court  of  equity,  under  the  Interstate 
Commerce  Act,  been  clothed  with  the  power 
to  compel  the  receiving  company,  which  has 
made  a contract  or  agreement  with  another 
connecting  and  competing  company,  to  estab- 
lish the  same  rate,  as  against  the  receiving 
company,  at  the  instance  of  a railway  com- 
pany with  which  there  is  no  contract,  and 
compel  the  receiving  company  to  accept  that 
Tate? 

It  is  said  that  this  precise  question  was  de- 
cided by  the  Interstate  Commerce  Commission 
in  New  York  & N.  R.  Co.  v.  New  York  & N.  E. 
R.  Co.  3 Inters.  Com.  Rep.  542,  4 I.  C.  C.  Rep. 
702.  While  such  a decision,  in  the  absence  of 
adjudications  by  the  courts,  is  entitled  to 
great  respect,  and  while  it  might  be  persua- 
sive, if  it  went  to  the  extent  claimed  for  it, 
such  decisions  are  not  binding  on  this  court. 
In  the  cases  of  the  plaintiff  against  the  East 
Tennessee,  Virginia  & Georgia  Railway  Com- 
pany and  the  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company  (2  Inters.  Com. 
Rep.  460,  3 I.  C.  C.  Rep.  16)  Judge  Walker, 
in  speaking  for  the  Commission  upon  the 
question  of  whether,  under  the  Interstate 
Commerce  Act,  a compulsory  through  routing 
and  through  rating  had  been  provided  for  by 
that  Act,  said: 

“ The  facts  in  the  present  case  clearly  de- 
velop the  importance  of  such  an  amendment, 
or  of  some  amendment  which  shall  provide  a 
mode  of  procedure  for  carrying  into  effect  the 
establishment  of  through  routes  and  through 
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rates,  and  the  equitable  apportionment  of  the 
rate  established,  in  case  where  the  refusal  of 
such  routes  and  rates  works  an  unlawful 
preference.  As  the  statute  now  stands,  there 
is  no  way  apparent  in  which  practical  relief 
can  be  afforded  to  the  complainant,  without 
authority  to  provide  for  the  necessary  divis- 
ions being  conferred,  either  upon  the  Commis- 
sion, the  courts,  or  some  other  tribunal.” 

It  appears  from  this  that  under  the  Act,  as 
it  then  stood,  there  was  no  authority  “ to  pro- 
vide for  the  necessary  divisions”  conferred 
either  upon  the  Commission,  the  courts,  or 
other  tribunal.  The  Act  has  not  been  amended 
since  that  expression  of  opinion,  although 
Congress  has  been  appealed  to  to  amend  it  so 
as  to  confer  that  power  on  the  Commission 
and  courts.  If  it  be  true  that  the  Act  does 
not  confer  the  power  on  any  tribunal  to  pro- 
vide for  the  necessary  divisions  growing  out  of 
a through  routing  and  a through  rating,  that 
ends  the  matter.  The  fact  that  the  receiving 
company  has  fixed  a through  routing  and  a 
through  rating  by  contract  or  agreement  with 
another  connecting  company  neither  extends 
the  jurisdiction  of  this  court,  nor  confers 
upon  it  powers  under  the  Act  which  it  did  not 
have  before.  Ascertaining  the  rule  by  which 
the  rights  of  litigants,  and  the  damages  con- 
sequent upon  their  invasion,  may  be  meas- 
ured, is  one  thing;  and  ascertaining  whether 
the  court  has  jurisdiction  to  use  the  measure 
offered,  or  any  other,  is  quite  another. 

The  Supreme  Court  of  the  United  States,  in 
Atchison,  T.  & S.  F.  R.  Co.  v.  Denver  & N. 
0.  R.  Co.  110  U.  S.  682,  28  L.  ed.  297,  held 
that  the  refusal  of  a common  carrier  to  make 
through  traffic  arrangements  at  or  upon  joint 
rales  with  one  connecting  railroad  company, 
such  as  it  makes  or  enters  into  with  another 
connecting  line,  does  not  constitute  any  undue 
or  unreasonable  discrimination  in  charges  or 
facilities.  It  is  true  that  decision  was  rendered 
before  the  enactment  of  the  Interstate  Com- 
merce Act.  But  Judge  Jackson,  in  the  Ken- 
tucky & I.  Bridge  Co.  case,  after  quoting 
what  the  court  had  decided,  said: 

“ That  decision  is  conclusive  of  the  present 
question,  unless  some  provision  of  the  Act  to 
Regulate  Commerce  has  expressly,  or  by  clear 
implication,  provided  otherwise.  It  is  insisted 
for  the  petitioner  that  such  is  the  case,  and  the 
second  clause  of  section  3 of  that  Act  is  relied 
on,  in  connection  with  section  5258,  U.  S. 
Rev.  Stat.,  as  establishing  a different  rule  and 
regulation  from  that  announced  in  the  above 
decision.” 

After  stating  that  neither  section  5258  nor 
the  Interstate  Commerce  Act  had  changed  the 
common  law  rule  in  relation  to  common  car- 
riers, the  learned  judge  asks: 

“ Is  it  a public  duty,  imposed  by  the  Act  to 
Regulate  Commerce,  that  every  common  car- 
rier subject  to  the  provisions  of  that  law  shall 
concede  or  afford  through  routing  and  through 
rates  to  all  connecting  lines  whenever  and  so 
long  as  it  voluntarily  makes  or  enters  into  such 
arrangements  with  connecting  lines?  After  a 
careful  examination  of  the  Act,  and  the  argu- 
ment of  counsel  and  authorities  cited,  we  fail 
to  discover  any  such  requirements.  . . . 

Such  arrangements,  which  usually  include  the 
reciprocal  interchange  of  cars  and  the  use  of 
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each  other’s  tracks  and  terminal  facilities,  are 
prompted  by  considerations  varied  and  com- 
plex, as  shown  in  the  above  statement  of 
facts.  In  some  instances,  and  between  some 
companies,  they  may  be  mutually  desirable 
and  beneficial,  while  in  other  cases,  and  with 
other  connecting  lines,  they  might  be  preju- 
dicial and  injurious  to  the  interests  of  one  or 
both.  Can  companies  in  the  latter  situation 
(that  is,  those  with  whom  a connection  might 
be  prejudicial  or  injurious)  properly  claim,  as 
matter  of  right,  what  the  former  have  ac- 
quired under  and  by  virtue  of  private  contract 
and  arrangement?  No  provision  of  the  law, 
rightly  construed,  sanctions  or  supports  such 
a proposition.  The  statute  does  not  undertake 
to  create,  between  connecting  lines,  such  an 
agency  or  quasi  partnership  relation  as  is  nec- 
essarily involved  in  agreements  or  arrange- 
ments for  the  establishment  of  through  routes 
and  the  making  of  through  rates.  As  such 
arrangements  exist  by  contract,  express  or 
implied,  the  fact  that  a common  carrier  enters 
into  them  with  one  or  more  connecting  lines 
does  not  impose  upon  such  carrier  the  duty  or 
obligation  to  make  the  same  or  like  contracts 
with  all  other  lines.” 

One  of  the  things  complained  of  is  that  the 
defendant  railway  refuses  to  accept, interstate 
freight  upon  through  billing  in  conjunction 
with  the  plaintiff’s  line,  and  accepts  such 
freight  on  through  billing  in  conjunction 
with  all  other  lines  of  railroad  terminating  at 
. Little  Rock.  This  is  but v another  way  of 
stating  that  one  railway  company  has,  by 
contract  or  agreement,  acquired  an  arrange- 
ment for  a through  routing  and  a through 
rating  with  the  defendant  company,  and  that 
the  defendant  company  refuses  to  make  a like 
contract  with  the  plaintiff,  and,  because  it  will 
not,  it  should  be  compelled  by  mandatory  in- 
junction to  do  so.  This  court  possesses  no  such 
power.  The  bills  do  not  allege  whether  the 
freight  refused  was  in  cars  belonging  to  the 
plaintiff,  or  other  railway  corporations  other 
than  the  defendants,  or  whether  the  defendants 
were  without  cars  of  their  own  in  which  to 
carry  such  freight.  It  was  urged  before 
Justice  Field,  *in  Oregon  Short  Line  & JJ.  N.  R. 
Co.  v.  Northern  Pac.  R.  Co.  4 Inters.  Com. 
Rep.  253,  51  Fed.  Rep.  472,  that  there  was  a 
custom  among  railways  to  receive  freight 
from  connecting  lines,  and  not  demand  the 
prepayment  of  freight,  and  the  alleged  custom 
was  pleaded  as  the  foundation  of  a right,  and 
in  response  to  that  he  says: 

“There  is  no  law  or  custom  requiring  a rail- 
way company  receiving  freight  from  a connect- 
ing line  to  advance  or  assume  the  payment  of 
the  charges  due  thereon  for  the  transportation 
from  its  point  of  origin  to  the  connecting 
line.  ...  A railway  company,  like  any 
other  common  carrier,  has  a right  to  demand 
that  its  charges  for  transporting  goods  shall  be 
paid  in  advance,  and  is  under  no  obligation  to 
receive  the  goods  for  transportation  unless  such 
charges  are  paid,  if  demanded.” 

It  follows  that  if  the  receiving  railway  com- 
pany is  under  no  obligations  to  receive  freight 
unless  the  prepayment  of  freight  charges  is 
tendered,  if  payment  is  demanded,  and  if  there 
be  no  law  or  custom  requiring  it  to  do  so,  no 
right  can  grow  out  of  an  alleged  law  or  cus- 
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tom  which  does  not  exist.  A railway  com- 
pany may,  undoubtedly,  waive  the  right  of 
prepayment,  and  retain  a lien  upon  the  goods, 
until  payment  is  made,  and,  in  case  of  delivery 
before  payment,  may  hold  the  consignee  re- 
sponsible, or  it  may  refuse  to  do  either,  and 
demand  prepayment.  The  exercise  of  these 
rights,  or  the  waiver  of  some  of  them,  at  dif- 
ferent times,  can  no  more  be  construed  to  be  a 
denial  of  “equal  facilities,”  or  a “discrimina- 
tion,” than  it  would  be  on  the  part  of  an  hotel 
keeper  to  require  some  of  his  guests  to  pay  in 
advance,  and  allow  others  to  pay  when  they 
had  concluded  their  stay  at  the  hotel. 

At  the  same  time  the  bills  were  filed  in  the- 
cases  to  which  attention  has  thus  far  been  di- 
rected, a bill  was  also  filed  against  the  St. 
Louis  Southwestern  Railway  Company  by  the 
plaintiff.  The  only  difference  in  the  bills  is 
that  in  the  last  mentioned  bill  there  is  an  aver- 
ment which  is  not  in  the  others,  to  wit: 

“The  lines  of  railway  of  your  orator  and 
the  defendant  intersect  at  the  town  of  Brink- 
ley,  at  which  place  switches,  and  all  other 
conveniences  for  the  interchange  of  traffic, 
have  been  established;  that  the  St.  Louis,  Iron 
Mountain  & Southern  Railway  owns  a line  that 
parallels  that  of  your  orator,  about  thirty  miles 
north  of  Brinkley,  which  extends  from  Mem- 
phis westward;  that  the  defendant  refuses  to 
receive  freight  or  passengers  coming  over  your 
orator’s  line,  except  at  local  rates,  and  refuses, 
to  honor  through  tickets  or  through  bills  of 
lading  over  the  line  of  your  orator  in  conjunc- 
tion with  its  own,  but  requires  all  freight  to 
be  rebilled  and  reloaded,  and  all.  passengers  to 
purchase  new  tickets,  at  the  said  town  of 
Brinkley,  while,  at  the  same  time,  it  issues 
and  accepts  through  tickets  and  through  bills 
of  lading  from  other  railway  companies,”  etc.. 

That  the  plaintiff  has  the  facilities  at  Brink- 
ley  for  an  interchange  of  interstate  commerce 
freight  (an  allegation  not  contained  in  the 
other  bills)  is  distinctly  alleged,  but  the  bill 
shows  that  the  defendant  requires  the  freight 
offered  to  be  re  billed  and  reloaded.  The  in- 
ference is  that  the  plaintiff  tendered  the  freight 
in  its  own  cars,  and  the  defendant  declined  to- 
take  it  in  that  condition,  as  it  had  cars  of  its 
own,  in  which  it  preferred  or  desired  to  carry 
the  freight.  The  refusal  was,  not  to  transport 
the  freight,  but  to  transport  it  in  the  cars  of 
the  plaintiff,  or  in  the  cars  of  others.  That 
precise  question  was  presented  in  the  Oregon 
case,  and  Justice  Field,  speaking  for  the  court* 
said: 

“Its  chief  contention  is  that  the  defendant, 
as  a common  carrier  by  railway  of  freight  and 
passengers,  is  obliged  (1)  to  receive  freight 
tendered  to  it  by  the  complainant  at  Portland, 
Or.  (that  being  a point  where  it  connects  with 
the  road  of  the  complainant)  in  the  cars  in 
which  it  is  tendered,  and  transport  the  same 
to  the  point  of  destination  in  such  cars,  over 
its  road,  and  pay  to  the  company  owning  the 
cars  the  current  rate  of  mileage  for  their  use, 
and  also  pay  the  charges  for  transportation 
from  point  of  origin  to  Portland;  (2)  to 
honor  tickets  or  coupons  for  passage  over  its 
lines,  north  of  Portland,  issued  by  the  com- 
plainant. This  obligation  of  the  defendant  is 
asserted  on  three  grounds:  (1)  the  alleged  es- 
tablished custom  between  railroad  companies 
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operating  connecting  lines;  (2)  the  third  section 
of  the  Interstate  Commerce  Act;  and  (3)  the 
fifth  section  of  the  defendant’s  charter.  . . . 

As  the  receiving  company  is  under  no  obligation 
to  take  the  freight  in  the  cars  in  which  it  is 
tendered,  and  transport  it  in  such  cars,  when 
it  has  cars  of  its  own,  not  in  use,  to  transport 
it,  there  can  be  no  question  that  it  shall  pay 
the  owner  of  such  cars,  should  it  receive  them 
in  such  case,  car  mileage  for  their  use.  The 
car  mileage,  in  that  case,  must  be  upon  an  ar- 
rangement between  the  parties.” 

It  would  seem  from  this  case  that  the  de- 
fendant had  the  right,  if  it  had  unemployed  cars 
of  its  own,  which  is  not  negatived  by  any  al- 
legation in  the  bill,  to  carry  the  freight  in  its 
own  cars,  and  to  refuse  to  pay  for  the  use  of 
cars  it  did  not  need  in  the  conduct  of  its  busi- 
ness. Prior  to  the  enactment  of  the  Interstate 
Commerce  Act,  it  would  hardly  have  been  con- 
tended that  a connecting  railway  company 
would  have  had  a remedy  in  equity,  to  compel 
the  company  with  which  the  connection  was 
made  to  accept  freight  in  the  cars  of  other 
companies  than  its  own,  and  transport  the  same 
to  a point  of  destination  on  its  line,  or  that  a 
remedy  at  law,  for  damages  for  such  refusal, 
existed.  It  seems  to  me  that  to  allow  the 
plaintiff  company  to  load  one  or  more  of  its 
cars  at  Memphis,  Tenn.,  with  freight  to  Ft. 
Smith,  Ark.,  bring  it  to  Little  Rock,  and  com- 
pel the  Little  Rock  & Ft.  Smith  Railway  to 
transport  the  cars  to  Ft.  Smith,  without  any 
agreement  as  to  rates,  and  without  the  Little 
Ilock  & Ft.  Smith  Railway  having  any  priv- 
ilege to  haul  the  freight  in  its  own  cars,  would 
be  giving  the  plaintiff  the  absolute  use  of  the 
tracks  of  the  defendant,  to  enable  the  plaintiff 
to  carry  on  an  interstate  commerce  business. 
The  “use  of  the  tracks”  of  a common  car- 
rier for  such  a purpose  is  denied,  in  express 
terms,  by  the  concluding  clause  of  section  3 of 
the  Act.  If  it  may  thus  tender  cars  of  freight 
for  transportation,  it  is  difficult  to  see  why  the 
locomotive  and  tender  should  be  detached 
from  such  cars.  If  a court  of  equity,  by 
mandatory  process,  has  the  power  to  compel 
the  receiving  company  to  accept  and  transport 
interstate  commerce  freight  in  other  cars  than 
its  own,  it  has  the  same  right  to  say  that  such 
cars  shall,  if  it  will  facilitate  the  business  of 
delivery,  be  transported  to  the  point  of  destina- 
tion with  and  by  the  same  motive  power  that 
brought  them  to  the  connecting  road.  The 
running  of  freight  cars  over  the  track  of  an- 
other railroad,  without  its  consent,  is  just  as 
much  “use  of  the  tracks”  as  if  the  locomotive 
was  attached. 

I have  given  these  causes  my  best  consider- 
ation, and  it  seems  to  me  that  if  the  court  un- 
dertakes to  adopt  a rate  agreed  upon  between 
the  defendants  and  other  connecting  com- 
panies, or  any  other  rate,  the  court  would  be 
making  a contract  which  the  law  does  not 
authorize  it  to  make,  between  the  plaintiff  and 
defendants.  In  Atchison , T.  & S.  F.  JR.  Go. 
v.  Denver  & N.  0.  R.  Go.  110  U.  S.  679,  28 
L.  ed.  296,  the  court  said: 

“A  court  of  equity  is  not,  any  more  than  a 
court  of  law,  clothed  with  legislative  power. 
It  may  enforce  in  its  own  appropriate  way, 
the  specific  performance  of  an  existing  legal 
4 Inter  S.. 


obligation,  arisirig  out  of  contract,  law,  or 
usage,  but  it  cannot  create  the  obligation.” 

In  Memphis  & L.  R.  R.  Co.  v.  Southern  Exp. 
Co.  (. Express  Cases ) 117  U.  S.  29,  29  L.  ed.  803, 
the  court  below  had  rendered  just  such  a de- 
cree, in  form,  as  this  court  is  now  asked  to 
make,  and  the  court  said: 

“Having  found  that  the  railroad  company 
should  furnish  the  express  company  with  facil- 
ities for  business,  it  had  to  define  what  those 
facilities  must  be;  and  it  did  so  by  declaring 
that  they  should  be  furnished  to  the  same  ex- 
tent and  upon  the  same  trains  that  the  com- 
pany accorded  to  itself,  or  to  any  other 
company  engaged  in  conducting  an  express- 
business  on  its  line.  It  then  prescribed  the 
time  and  manner  of  making  the  payment  for 
the  facilities,  and  how  the  payment  should  be 
secured,  as  well  as  how  it  should  be  measured. 
Thus,  by  the  decrees,  these  railroad  companies 
are  compelled  to  carry  these  express  companies, 
at  these  rates  and  on  these  terms,  so  long  as 
they  ask  to  be  carried.  ...  In  this  way,, 
as  it  seems  to  us,  the  court  has  made  an  ar- 
rangement for  the  business  intercourse  of  these 
companies,  such,  as,  in  its  opinion,  they  ought 
to  have  made  for  themselves.  . . . The 

regulation  of  matters  of  this  kind  is  legislative 
in  its  character,  not  judicial.  To  what  extent 
it  must  come,  if  it  comes  at  all,  from  Congress, 
and  to  what  extent  it  may  come  from  the 
states,  are  questions  we  do  not  now  undertake 
to  decide;  but  that  it  must  come,  when  it  does 
come,  from  some  source  of  legislative  power, 
wTe  do  not  doubt.” 

If  a decree  was  entered  in  this  case  in  favor 
of  the  plaintiff,  would  it  not  have  to  be  in  sub- 
stantially the  same  language  as  the  decree  in 
the  Express  Cases: 

“To  accord  to  the  plaintiff  the  same  facilities, 
in  the  matter  of  the  interest  of  interstate  com- 
merce freight,  that  the  defendant  accords  tO' 
other  companies  connecting  with  defend- 
ant’s railway,  as  to  freight  delivered  to  de- 
fendants at  Little  Rock,  and  destined  to  Ft. 
Smith.” 

Suppose  there  were  three  or  more  railroads 
connecting  with  the  Little  Rock  & Ft.  Smith 
Railway  at  Little  Rock,  all  engaged  in  inter- 
state commerce;  and  that  two  of  them  had 
contracts  with  that  company  for  through  rout- 
ing and  through  rating,  and  that  these  contracts 
were  dissimilar  as  to  rates  and  charges.  Which 
of  the  rates  would  the  court  be  compelled  to 
accept,  when  it  undertook  to  decree  a rate  for 
the  plaintiff?  But  admit  they  should  be  found 
to  be  alike,  and  that  the  court  should  adopt 
the  rate,  so  found,  and  that  the  contracts  were 
to  expire  on  the  1st  day  of  January  next,  and 
that  after  that  time  the  rate,  by  contract,  should 
be  increased.  Is  this  litigation  to  remain  open 
as  long  as  these  corporations  exist, and  interstate 
commerce  continues,  and  is  the  court  to  make 
orders  from  time  to  time  to  meet  the  varying 
changes?  Again,  suppose  the  contracts  shall 
not  be  renewed  at  all.  Could  the  defendant 
come  into  this  court,  and  plead  the  expiration 
of  the  contracts,  and  have  the  mandatory  in- 
junction set  aside?  If  it  could,  does  that  not. 
show  that  the  power  of  the  court  to  act  in  the 
first  instance  depended,  not  upon  any  provis- 
ion of  the  Interstate  Commerce  Act,  but  upon 
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evidence  by  which  an  equitable  rate  might  be 
ascertained  ? 

In  Little  Bock  & M.  B.  Co.  v.  St.  Louis , 1. 
M.  & S.By.  Co.  2 Inters.  Com.  Rep.  763,41  Fed. 
Rep.  559, — a case  involving  a construction  of 
the  third  section  of  the  Interstate  Commerce 
Act,  and  many  of  the  questions  now  present- 
ed,— Judge  Caldwell,  in  delivering  the  opinion 
of  the  court,  said: 

“The  precise  question  in  this  case  is,  can  the 
United  States  circuit  court,  in  the  exercise  of 
its  equity  powers,  require  a railroad  company 
engaged  in  interstate  commerce  traffic  to  enter 
into  an  agreement  with  another  railroad  com- 
pany, engaged  in  like  traffic,  for  a joint  through 
routing  and  joint  through  rates;  and,  upon  the 
refusal  of  the  company  to  comply  with  such  a 
requirement,  may  the  court  itself  make  such  a 
contract  for  the  parties?” 

The  question  is  answered  in  the  negative. 
The  fact  that  in  the  case  at  bar  there  exists  a 
contract  with  another  company  for  similar 
services,  while  that  was  not  true’  in  the  other 
case,  cannot  confer  jurisdiction  in  this^case,  if 
there  was  none  in  the  other.  Through'routing 
and  through  rating  cannot  be  effected  without 
the  use  of  the  tracks  of  the  companies  creating 
the  through  routing  and  rating.  Such  con- 
tracts are  entered  into  for  the  very  reason  that 
they  do  away  with  rebilling  and  reloading 
freight,  and  give  to  the  parties  to  the  arrange- 
ment the  use  of  each  other’s  cars  and  tracks 
for  the  purpose  of  forwarding  the  freight  from 
its  origin  to  its  destination  without  breaking 
4 Inter  S. 


bulk.  If  this  be  true,  and  if  it  also  be  true 
that  nothing  contained  in  the  third  section  of 
the  Interstate  Commerce  Act  is  to  be  so  con- 
strued as  ‘ ‘requiring  any  such  common  carrier 
to  give  the  use  of  its  tracks  or  terminal  facili- 
ties to  another  carrier  engaged  in  a like  busi- 
ness,” where  does  the  court  get  the  power  to 
say,  in  the  absence  of  a contract  giving  the 
plaintiff  such  a right,  that  it  shall  have  the  use 
of  defendant’s  tracks  in  order  to  aid  it  in  car- 
rying on  interstate  commerce  traffic?  The 
prayer  of  the  bills  cannot  be  granted  without 
compelling  the  defendants  to  permit  the  plain- 
tiff to  run  its  own,  or  cars  other  than  those  of 
the  defendants,  over  their  tracks.  To  stop  the 
cars  at  the  point  of  physical  connection , and 
reload  the  freight  into  the  cars  of  the  receiving 
company,  is  to  break  a through  routing;  and 
to  break  a through  routing  is  to  break  a 
through  rating. 

Being  of  the  opinion  that  the  defendants  are 
not  required  to  allow  the  plaintiff  the  use  of 
their  tracks  for  the  purpose  of  enabling  the 
plaintiff  to  do  an  interstate  commerce  business, 
and  that  the  relief  asked  cannot  be  granted 
without  the  use  of  defendants’  tracks,  and 
compelling  the  defendants  to  haul  freight,  in 
other  cars  than  their  own,  over  their  own 
tracks,  and  at  a less  rate  than  they  would  re- 
ceive, or  be  entitled  to  receive,  if  the  freight 
was  hauled  in  their  own  cars,  I cannot  see  my 
way  clear  to  grant  the  relief  asked. 

The  demurrers  to  the  hills , as  well  as  those  to 
the  complaints  at  law , are  sustained. 
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THE  INTERSTATE  COMMERCE  COMMISSION,  Appt.; 

v. 

W.  G.  BRIMSON  et  al. 

(See  S.  C.  154  U.  S.  447,  38  L.  ed.  — .) 


[No.  883.] 


Act  to  Regulate  Commerce — power  of  Congress — appropriate  means— judiciary — compelling 
testimony  before  Interstate  Commerce  Commission — due  process  of  laic. 


1.  The  12th  section  of  the  Act  of  Feb.  4,  1887,  as 
amended  in  1889  andl891,is  constitutional  and  val- 
id, so  far  as  it  authorizes  or  requires  the  circuit 
courts  of  the  United  States  to  use  their  process 
in  aid  of  inquiries  before  the  Interstate  Com 
merce  Commission. 

2.  Congress  has  plenary  power,  subject  to  the 
limitations  imposed  by  the  Constitution,  to  pre- 
scribe the  rule  by  which  commerce  among  the 
several  states  is  to  be  governed. 

3.  Congress  may,  in  its  discretion,  employ  any 
appropriate  means,  not  forbidden  by  the  Consti- 
tution, to  carry  into  effect, and  accomplish  the  ob- 
jects of,  a power  given  to  it  by  the  Constitution. 


4.  The  judiciary  can  only  inquire  whether  the 
means  devised  by  Congress  in  the  execution  of  a 
power  granted  are  forbidden  by  the  Constitution. 

5.  A proceeding  to  compel  the  attendance  of  a 
witness  before  the  Interstate  Commerce  Com- 
mission, or  to  require  him  to  answer  questions 
put  to  him.  or  to  compel  the  production  of  books, 
documents  or  papers  in  his  possession  is  a case  of 
which,.*  under  the  Constitution,  a court  of  the 
United  States  may  take  cognizance. 

6.  In  matters  of  contempt,  a jury  is  not  required 
by  “due  process  of  law;”  courts  possess  the  power 
to  punish  for  contempt. 


Argued  April  16,  17,  189  j.  Decided  May  26,  189 A. 


APPEAL  from  a judgment  of  the  Circuit . 

Court  of  the  United  States  for  the  North- 
ern District  of  Illinois,  dismissing  a petition 
filed  by  the  Interstate  Commerce  Commission 
under  the  Act  of  Congress  entitled  “ An  Act 
to  Regulate  Commerce  ” of  February  4,  1887, 
and  amended  by  the  Acts  of  March  2,  1889,  and 
Feb.  10,  1891,  invoking  the  aid  of  the  circuit 
court  in  requiring  the  attendance  and  testi- 
mony of  witnesses  and  the  production  of  docu- 
ments, hooks  and  papers,  in  a case  before  the 
said  Interstate  Commerce  Commission.  Re- 
versed, and  cause  remanded  for  further  pro- 
ceedings. 

See  same  case  below.  53  Fed.  Rep.  476,  480. 
Messrs.  Lawrence  Maxwell,  Jr.,  Solici- 
tor Gen.,  and  Geo.  F.  Edmunds,  for  appel- 
lant: 

The  Constitution  declares  that  Congress 
shall  have  power  “to  regulate  commerce  with 
foreign  nations  and  among  the  several  states.” 
The  power  to  regulate  commerce  necessarily 
and  confessedly  includes  the  power  to  provide 
all  means  fairly  adapted  to  the  complete  exer- 
cise of  the  power. 

One  (and  perhaps  the  most  salutary  of  all) 
•of  these  means  is  the  establishment  of  a na- 
tional, official  body,  by  whatever  name  styled, 
to  put  into  execution  the  principles  and  regu- 


lations declared  by  law,  and  in  so  doing,  and, 
as  essentially  and  indispensably  a part  thereof, 
to  investigate  the  course  and  practice  of  inter- 
state commerce  as  carried  on  by  whomsoever 
engaged  in  it,  and  so  to  ascertain  whether  or 
not  it  is  carried  on  according  to  the  require- 
ments of  law. 

Congress  possessed  the  power  of  making  it 
the  legal  duty  of  every  such  carrier  and  of 
every  other  person  having  knowledge  of  the 
subject  under  consideration,  to  appear,  on  due 
summons,  before  the  Commission  and  produce 
the  papers  and  give  the  evidence  it  or  he  might 
possess  legitimately  relating  to  the  matter  so 
lawfully  under  consideration. 

Congress,  having  imposed  it,  could  provide 
the  natural  and  necessary  means  of  compelling 
performance,  as  well  as  punishing  nonper- 
formance of  such  duty. 

The  natural,  necessary  and  only  lawful 
means  of  compelling  the  performance  of  any 
legal  duty  (except  payment  of  taxes  and  mili- 
tary service,  etc.)  is  by  the  exertion  of  the 
judicial  power.  This  is  done  by  an  applica- 
tion to  a court,  in  whatever  mode  or  form  the 
law  may  provide,  by  the  party  entitled  to  have 
the  duty  performed,  against  the  party  com- 
plained of. 

Such  a proceeding  as  that  in  this  case  by  a 


Note.— As  to  power  of  Congress  to  regulate  com- 
merce, see  note  to  Gibbons  v.  Ogden,  6:  23;  and  to 
Brown  v.  Maryland,  6:  678. 

As  to  tonnage  tax,  see  note  to  Inman  SS.  Co.  v. 
Tinker,  24:  118. 

As  to  interstate  commerce ; regulation  of;  power  of 
Congress,  tunc  far  exclusive,  see  note  to  Gloucester 
Ferry  Co.  v.  Pennsylvania,  29: 158. 

As  to  power  of  Congress  to  control  commerce;  state 

Mem.— References  in  note  are  to  U.S.  Rept<?.  L.  ed. 
-4  Inter  S. 


statute,  when  valid  as  being  a regulation  of  com- 
merce; drummers;  vessels;  railways;  telegraph  com- 
panies; state  tax  on  commerce , when  invalid,  see 
note  to  Hai*mon  v.  Chicago,  37:  216. 

As  to  powers  of  court  to  punish  for  contempt , see 
note  to  Ex  parte  Robinson,  22:  205. 

That  there  is  no  review  of  decree  punishing  for  con- 
tempt; limits  to  rule,  see  note  to  New  Orleanc  v. 
New  York  Mail  SS.  Co.  22:  354. 

As  to  what  is  "due  process  of  law,"  see  note  to 
Pearson  v.  Yewdall,  24:  436. 
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party  having  a statutory  standing  as  complain- 
ant against  a party  who  has  refused  to  perform 
a duty  that  a valid  statute  required  him  to 
perform  is,  within  the  very  letter  as  well  as  the 
spirit  of  the  Constitution  a “case”  and  a “con- 
troversy,” which  the  judicial  power  was  estab- 
lished to  hear,  try,  and  determine. 

It  is  a due  and  constant  exercise  of  the  judi- 
cial  power  to  command  the  performance  of 
any  duty  that  any  person  or  corporation  is 
legally  bound  to  perform,  either  to  the  public 
or  to  an  individual,  and  to  do  it  under  such 
modes  and  forms  of  procedure  as  the  legisla- 
tive power  shall  have  prescribed.  If  Congress 
has  no  power  to  impose  such  a duty  the  judi- 
ciary can  neither  compel  a performance  nor 
punish  a nonperformance.  But  if  Congress 
has  and  exercises  the  power  to  impose  such  a 
duty,  no  matter  to  whom  it  may  be  imputed, 
the  judiciary  is  bound  (if  the  law  has  so  pro- 
vided) to  hear  the  complaint  of  the  party  seek- 
ing performance,  and  to  decide  whether  the 
other  party  owes  the  duty  demanded,  and,  if 
the  duty  is  found  to  exist,  to  decree  its  per- 
formance. 

This  is  both  a “case”  and  a “controversy” 
arising  under  the  laws  of  the  United  States, 
and  to  which  the  United  States  were,  in  sub-, 
stance  and  effect,  parties.  The  controversy 
had  two  opposing  parties  legally  interested  in 
it.  It  was  brought  into  court  by  one  of  them, 
praying  redress  and  the  performance  of  a legal 
obligation  against  the  other.  The  court  had 
been  given  jurisdiction  of  that  very  class  of 
cases  and  controversies.  The  mode  of  pro- 
cedure was  provided  for  by  law. 

The  admitted  jurisdiction  of  the  courts  to 
hear  and  determine  complaints  by  the  Commis- 
sion for  disobedience  of  their  final  orders  upon 
carriers  is  of  precisely  the  same  legal  character 
as  the  jurisdiction  here  invoked. 

It  is  the  province  of  the  legislative  and  not 
of  the  judicial  power  to  say  what  the  form  of 
procedure  and  remedy  shall  be  in  every  case 
of  an  officer  or  person  who  has  refused  to  do 
that  which  a valid  law  has  required  him  to  do, 
subject  of  course  to  the  provisions  requiring 
jury  trial,  etc.,  not  applicable  here.  In  cases 
like  the  present  one,  the  legislative  power  has 
declared  that  the  procedure  shall  be  of  the 
character  employed  in  this  case. 

The  judiciary  cannot  constitutionally  com- 
pel affirmative  obedience  to  any  part  of  the 
interstate  commerce  acts  if  it  cannot  do  it  as  to 
this  part  of  them. 

Rayburn’s  Case,  2 U.  S.  2 Dali.  409  (1 : 487); 
Osborn  v.  Bank  of  United  States , 22  U.  S.  9 
Wheat.  818  (6:228);  United  States  v.  Ferreira , 
54  U.  S.  18  How.  45  (14:  44);  United  States  v. 
Ritchie , 58  U.  S.  17  How.  525  (15:  236);  Ren 
v.  Hoboken  Land  & Imp.  Go.  59  U.  S.  18  How. 
272  (15:  372);  Kentucky  & I.  Bridge  Co.  v. 
Louisville  & N.  R.  Co.  2 Inters.  Com.  Rep. 
351,  37  Fed.  Rep.  613;  Ex  parte  Fassett,  142 
U.  S.  479  (35:  1087);  Passavantv.  United  States, 
148  U.  S.  214  (37:  426);  Fong  Yue  Ting  v. 
United  States,  149  U.S.  698  (37:  905);  Re  Pacific 
R.  Com.  32  Fed.  Rep.  241;  Canal  & L.  Comrs. 
v.  Willamette  Transp.  & L.  Co.  6 Or.  219;  Peo- 
ple v.  State  Ins.  Co.  19  Mich.  392;  Re  Lippman, 

3 Ben.  95;  Re  Meador , 1 Abb.  (U.  S.)  317;  Re 
McLean,  37  Fed.  Rep.  648. 

As  the  decree  of  the  court  below  was  based 
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solely  upon  the  question  of  the  power  of  the 
court  to  act  at  all,  the  matter  of  the  relevancy 
of  the  questions  asked  and  of  the  papers  called  ! 
for  is  not  open  for  consideration  here. 

Passavani  v.  United  States,  148  U.  S.  214  j 
(37:  426);  Circuit  Court  of  Appeals  Act,  March 
5,  1891,  §§  5,  6. 

But  if  the  propriety  of  the  action  of  the  | 
Commission  is  now  open  for  review,  then  it  is  i 
insisted  that  the  questions  refused  to  be  an- 
swered and  the  papers  refused  to  be  produced  ' 
were  relevant  to  the  subject-matter  under  con-  ' 
sideratiou  by  the  Commission. 

If  these  companies  were  engaged  in  inter-  ! 
state  commerce,  there  was  nothing  connected 
with  any  part  of  their  affairs  that  the  commis-  j 
sion  had  not  a right  and  was  not  bound,  in 
case  of  complaint,  to  know,  not  only  who  | 
were  the  owners  of  their  stock  and  the  con-  j 
trollers  of  their  roads,  but  whether  they  or 
their  officers  were  owners  or  interested  in  the  | 
steel  company,  whose  interstate  business  they 
were  .transacting.  The  hearing  had  just  be- 
gun. The  statements  of  these  officers  were 
not  conclusive,  and  had  the  questions  been  j 
answered,  and  the  books  produced  their  de- 
nials might  have  been  overcome  perhaps  by  | 
their  own  evidence.  But  the  examination  was 
suspended  at  the  threshold  by  the  necessity  of 
applying  to  the  court  in  the  manner  before 
stated. 

Perfectly  analogous  to  the  jurisdiction  con- 
tended for  here  are  many  instances  of  imme- 
morial jurisdiction  where  the  principal  and 
final  matters  were  not  before  the  court  called 
upon  to  act.  Among  these  are: 

Injunctions  to  stay  waste,  etc.,  pending  suits 
at  law  to  try  titles  (Erhardt  v.  Boaro,  113  U.  S. 
537  (28:  1116);  Kinsler  v.  Clarke,  2 Hill,  Eq. 
617);  certiorari  (Story,  Eq.  PI.  § 18);  bills  to 
perpetuate  testimony  (Story,  Eq.  Jur.  § 1512. 
See  also  Act  of  1787,  § 30);  bills  for  examina- 
tion of  witnesses  (Story,  Eq.  PI.  § 19;  aod 
see  Act  of  1827,  § 2);  bills  of  discovery  (Story, 
Eq.  PI.  § 19);  and  the  judicial  course  on  let- 
ters rogatory.  10  Stat.  at  L.  630;  12  Stat.  at 
L.  769;  Rev.  Stat.  4071;  Nelson  v.  United  States,. 
Pet.  C.  C.  235;  Mexico  v.  Arrangois,  5 Duer, 
634;  Fuelling  v.  Leberman , 9 Phila.  160;  Re  < 
Spanish  Consul  at  Ne\o  York,  1 Ben.  225. 

No  court  of  the  United  States  can  exercise 
any  other  than  judicial  power,  and  it  cannot 
exercise  judicial  power  without  having  a ‘ ‘case”' 
or  a “controversy”  before  it.  How,  then,  can 
all  these  courts  exercise  power  in  all  these 
varied  instances  otherwise  than  under  the  very 
principle  before  stated,  that  is,  that  it  is  the 
exertion  of  judicial  power  to  pass  and  act  up- 
on the  application  of  a party  demanding  relief 
in  respect  to  another  who  is  bound  by  law  to 
do  the  thing  asked,  and  that  such  an  applica- 
tion in  the  form  prescribed  by  law  is  a “case”' 
and  if  disputed  is  a “controversy?” 

Messrs.  E.  Parmalee  Prentice,  James  C. 
Hutchins  and  Charles  S.  Holt,  for  appellees: 

This  investigation  was  in  its  nature  judi- 
cial, and  authority  to  make  it  could  not  law- 
fully be  conferred  by  Congress  upon  the  In- 
terstate Commerce  Commission,  which  is  in 
its  nature  an  administrative  and  not  a judicial 
body. 

1 Kent,  Com.  304;  United  States  v.  Ferreira > 

54  U.  S.  13  How.  45  (14:  44). 
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The  Interstate  Commerce  Commission  is  an 
administrative  body. 

Kentucky  & 1.  Bridge  Co.  v.  Louisville  & N. 
R.  Co.  2 Inters.  Com.  Rep.  351,  37  Fed.  Rep. 
567. 

The  inquiry  which  the  Commission  was  pur- 
suing was  judicial. 

It  is  not  one  of  the  constitutional  means  in- 
cluded in  the  power  to  regulate  interstate  com- 
merce, to  delegate  to  a non-judicial  body  the 
duty  of  inquiring  whether  such  commerce  is 
carried  on  according  to  the  “requirements  of 
law.”  The  proposition  thus  laid  down  by 
counsel  is  that  Congress  may  authorize  com- 
pulsory inquiry  by  a non- judicial  body  for  the 
purpose  of  discovering  and  punishing  past  vio- 
lations of  law.  A more  startling  proposition 
has  seldom  been  asserted  in  this  court.  These 
violations  are,  if  anything,  crimes,  punishable 
by  heavy  penalties  of  fine  and  imprisonment, 
and  the  investigation  of  the  question  whether 
crime  has  been  committed  is  not  an  adminis- 
trative act  within  any  possible  construction  of 
the  language.  Such  an  inquiry  is  a function 
of  the  courts,  with  their  historic  appropriate 
machinery  of  the  grand  jury. 

Com.  v.  Jones,  10  Bush,  725;  Cooley,  Const. 
Lim.  (5th  ed.)  109,  110. 

Whether  we  look,  therefore,  at  the  prescrip- 
tion of  duty,  or  at  the  enforcement  of  duty, 
we  find  no  place  for  the  operation  of  the  Com- 
mission in  such  an  investigation  as  this. 

Re  Pacific  R.  Com.  32  Fed.  Rep.  251. 

The  Commission  is  in  no  respect  a judicial 
body.  Under  our  system  of  government  such 
a body  cannot  conduct  such  an  inquiry. 

Kilbourn  v.  Thompson,  103  U.  S.  168  (26: 
377);  Boyd  v.  United  States,  116  U.  S.  616  (29: 
746). 

The  power  of  visitation  i3  a power  appli- 
cable only  to  ecclesiastical  and  eleemosynary 
corporations.  The  visitation  of  civil  corpora- 
tions is  by  the  government  itself,  through  the 
medium  of  the  courts  of  justice. 

2 Kent,  Com.  (13th  ed.)  300. 

The  state  has  authority  to  interfere  to  as- 
certain whether  or  not  the  course  pursued  by  a 
civil  corporation  is  in  excess  of  corporate 
power. 

Waterman,  Corp.  668;  Atty.  Gen.  v.  Utica 
Ins.  Co.  2 Johns.  Ch.  371. 

Even  if  Congress  could  empower  the  Com- 
mission to  make  this  investigation,  still  it 
could  not  empower  this  court  to  grant  the  or- 
der applied  for;  because,  whether  the  character 
of  the  inquiry  is  judicial  or  non-judicial,  the 
question  does  not  here  arise  in  a case  or  con- 
troversy as  required  by  the  Constitution. 

The  Federal  Constitution,  limits  the  judicial 
power  of  the  United  States  and  only  “cases” 
and  “controversies”  can  find  an  entrance  into 
tbe  Federal  courts. 

Chisholm  v.  Georgia,  2 U.  S.  2 Dali.  432  (1: 
435). 

A case,  in  the  sense  of  this  clause  of  the 
Constitution,  arises  when  some  subject  touch- 
ing the  Constitution,  laws  or  treaties  of  the 
United  States  is  submitted  to  the  courts  by  a 
party  who  asserts  his  rights  in  the  form  pre- 
scribed by  law. 

Story,  Const.  § 1646;  Osborn  v.  United  States, 
22  U.  S.  9 Wheat.  745(6:205);  Smith  v.  Adams, 
130  U.  S.  173  (32:  897);  Rayburn's  Case,  2 U. 
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S.  2 Dali.  409  (1:  436);  United  States  v.  Todd, 
54  U.  S.  13  How.  52  (14:  47)  note. 

The  language  of  the  Act  does  not  make  it 
the  duty  of  any  carrier  or  other  person  to  fur- 
nish information,  but  simply  ponfers  authority 
upon  the  Commission  to  inquire  into  the  man- 
agement of  the  business  of  all  common  car 
riers  subject  to  the  provisions  of  the  Act. 

United  States  v.  Mitchell,  58  Fed.  Rep.  993; 
United  States  v.  Hudson,  11  U.  S.  7 Cranch, 
42  (3:  259);  United  States  v.  Lancaster,  2 Mc- 
Lean, 431. 

But  even  if  it  were  held  that  there  is  an  im- 
plied “ duty”  as  broad  as  the  “ right  conferred 
by  the  Act,”  that  is  not  broad  enough  to  cover 
the  duty  here  insisted  on. 

If  the  duty  exists  it  must  be  one  that  is  ex- 
pressly or  by  implication  contained  in  and  de- 
fined by  the  Act  of  Congress. 

The  only  possible  definition  of  the  duty  as- 
serted by  counsel  for  the  Commission  in  this 
case  is,  that  it  consisted  in  furnishing  to  the 
Commission  all  books,  papers  and  information 
which  the  Commission  might  see  fit  to  ask  for. 
This  is  simply  arming  the  Commission  with 
unlimited  powers  of  inquisition.  Under  the 
guise  of  a duty  it  empowers  the  Commission  to 
create  as  many  separate  duties  as  it  sees  fit,  and 
the  very  act  of  creation  is  a legislative  act.  If 
Congress  delegate  power  in  these  broad  terms, 
it  can  delegate  any  power  whatever. 

The  application  to  the  court  is  not  for  a de- 
cision whether  the  information  is  necessary, 
but  for  the  enforcement  of  a duty  which  is  as- 
sumed by  the  hypothesis  to  have  been  previous- 
ly created.  It  must  then  have  been  either  ere-, 
ated  by  the  Commission,  acting  as  a legislature, 
or  adjudged  by  the  Commission , acting  as  a 
court.  Either  hypothesis  is  fatal. 

When  the  Commission  asks  the  question, 
either  a duty  to  answer  is  thereby  finally  es- 
tablished or  it  is  not.  If  it  is  finally  estab- 
lished, then  the  act  of  the  Commission  is  a leg- 
islative act,  which  is  in  the  first  place  beyond 
the  power  of  the  Commission;  but  if  valid,  the 
court  has  no  power  to  do  anything  except  en- 
force it  or  punish  its  violation,  without  inquiry 
as  to  the  materiality  or  necessity  of  the  infor- 
mation sought.  This  makes  the  court  the  mere 
ministerial  agent  of  the  Commission. 

If  the  duty  is  not  established  finally,  but  only 
provisionally  (i.  e.  subject  to  the  court’s  in- 
quiry as  to  its  propriety  and  necessity)  then  the 
court  is  called  upon  to  take  part  in  a legisla- 
tive act,  wliich  is  wholly  beyond  its  compe- 
tency; and  what  bears  especially  on  the  point 
now  in  hand,  the  supposed  “case  or  contro- 
versy” consisting  of  the  assertion  on  one  side, 
and  denial  on  the  other,  of  an  established  duty, 
becomes  a mere  advisory  inquiry  whether  it  is 
lawful  and  expedient  that  a duty  shall  be  es- 
tablished. 

The  provision  of  section  12  of  the  Interstate 
Commerce  Act,  under  which  this  proceeding- 
was  taken,  is,  that  the  Commission  “may  in- 
voke the  aid  of  any  court  of  the  United  States 
in  requiring  the  attendance  and  testimony  of 
witnesses  and  the  production  of  books,  papers, 
documents,  etc.” 

This  application  is  stamped  from  the  outset 
with  the  marks  of  its  purely  ancillary  char- 
acter. 

It  is  only  by  splitting  up  the  investigation 
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into  minute  fragments  that  the  Commission  can 
find  any  part  of  it  to  submit  to  the  court  for 
judictial  action.  If  it  had  been  attempted  to 
carry  on  this  entire  investigation  in  the  first  in- 
stance by  petition  to  the  court,  it  would  not 
have  been  possible  to  pretend  that  it  made  a 
case  or  controversy  of  which  the  court  could 
take  cognizance.  A part  cannot  be  greater 
than  the  whole,  and  the  Commission  cannot  set 
Jn  motion  the  judicial  power  by  dismembering 
their  case  and  bringing  a small  fragment  into 
court  to  be  decided  and  returned  to  them  for 
such  use  as  they  may  choose  to  make  of  it.  \ 

Moreover,  if  each  refusal  of  a witness  to  an- 
swer a question  in  such  an  investigation  may 
be  made  the  subject  of  a separate  judicial  in- 
quiry, under  the  guise  of  enforcing  a duty, 
there  may  be  as  many  separate  controversies  as 
there  are  questions.  It  follows  also  that  each 
controversy  thus  submitted  to  the  court  gives 
the  right  of  appeal  to  the  defeated  party. 
Thus,  the  extraordinary  spectacle  would  be  pre- 
sented of  this  court  or  of  the  court  of  appeals 
deciding  in  succession  a series  of  objections  to 
evidence,  arising  in  a controversy  carried  on 
before  another  and  non-judicial  tribunal.  It 
is  a perversion  alike  of  language  and  of  thought 
to  speak  seriously  of  this  as  a proper  method  of 
judicial  action. 

The  courts  have  uniformly  and  repeated  re- 
fused to  recognize  as  “ cases  or  controversies” 
questions  arising  at  a preliminary  stage  before 
the  judicial  power  is  called  into  exercise,  or 
subject  to  revision  by  another  department  after 
the  courts  have  done  with  them. 

United  States  v.  Ritchie , 58  U.  S.  17  How. 
525  (15:  236):  Election  Suprs.  Case,  114  Mass. 
247;  Ex  parte  Siehold,  100  U.  S.  399  (25:  727). 

The  court  will  look  at  the  nature  of  the  right, 
and  not  merely  at  the  form  in  which  it  is  as- 
serted, to  determine  whether  there  is  or  is  not 
a “ case”  for  judicial  consideration. 

Den  v.  Hoboken  Land  & Imp.  Co.  59  U.  S. 
18  How.  282-284  (15:  276,  377). 

The  case  at  bar  is  fatally  defective,  both  as 
to  substance,  and  form,  and  can  by  no  possi- 
bility gain  any  standing  in  a Federal  court. 

The  application  is  an  attempt  to  borrow  the 
process  of  contempt  for  use  in  an  administra- 
tive inquiry,  and  it  has  no  other  substantial 
purpose. 

The  right  of  trial  by  jury  as  guaranteed  by 
the  Constitution  forbids  the  creation  of  new 
methods  of  procedure  in  cases  involving  pri- 
vate rights. 

Scott  v.  Neely , 140  U.  S.  106  (35:  358);  Put- 
crbaugh  v.  Smith,  131  111.  199. 

The  judicial  process  of  contempt  is  not  a 
legitimate  method  for  the  enforcement  of  ex- 
ecutive or  legislative  command. 

Kilbourn  v.  Thompson,  103  U.  S.  168  (26: 
377);  Lanyeriberg  y.  Decker,  16  L.  R.  A.  108, 
131  Ind.  471;  Wyatt  v.  People,  17  Colo.  252. 

The  mere  ownership  of  the  stock  in  the 
switching  roads  by  the  steel  company  would 
not  constitute  a violation  of  the  Interstate  Com- 
merce Law. 

Pullman  Palace  Car  Co.  v.  Missouri  Pac.  R. 
Co.  115  U.  S.  587  (29:  499). 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  appeal  brings  up  for  review  a judgment 
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rendered  December  7,  1892,  dismissing  a peti- 
tion filed  in  the  Circuit  Court  of  the  United 
States  on  the  15th  day  of  July  1892  by  the  In- 
terstate Commerce  Commission  under  the  Act 
of  Congress  entitled  ‘‘An  Act  to  Regulate 
Commerce,”  approved  February  4,  1887.  and 
amended  by  the  acts  of  March  2,  1889  and  Feb- 
ruary 10,  1891.  24  Stat.  at  L.  879,  chap.  104; 
25  Stat.  at  L.  855,  chap.  382;  26  Stat.  at  L. 
743,  chap.  128;  1 Rev.  Stat.  Supp.  529,  684 
891. 

The  petition  was  based  on  the  12th  section 
of  the  Act  authorizing  the  Commission  to  in- 
voke the  aid  of  any  court  of  the  United  States 
in  requiring  the  attendance  and  testimony  of 
witnesses,  and  the  production  of  documents, 
books,  and  papers. 

The  circuit  court  held  that  section  to  be  un- 
constitutional and  void,  as  imposing  on  the 
judicial  .tribunals  of  the  United  States  duties 
that  were  not  judicial  in  their  nature.  In  the 
judgment  of  that  court,  this  proceeding  was 
not  a case  to  which  the  judicial  power  of  the 
United  States  extended.  4 Inters.  Com.  Rep. 
315,  53  Fed.  Rep.  476,  480. 

The  provisions  of  the  Interstate  Commerce 
Act  have  no  application  to  the  transportation 
of  passengers  or  property,  or  to  the  receiving, 
delivering,  storing,  or  handling  of  property, 
wholly  within  one  state  and  not  shipped  to  a 
foreign  country  from  any  state  or  territory,  or 
from  a foreign  country  to  any  state  or  terri- 
tory. But  they  are  declared  to  be  applicable 
to  carriers  engaged  in  the  transportation  of 
passengers  or  property  wholly  by  railroad,  or 
partly  by  railroad  and  partly  by  water  when 
both  are  used,  under  a common  control,  man- 
agement, or  arrangement,  for  a continuous 
carriage  or  shipment  from  one  state  or  terri- 
tory of  the  United  States,  or  the  District  of 
Columbia,  to  any  other  state  or  territory  of  the 
United  States,  or  the  District  of  Columbia,  or 
from  any  place  in  the  United  States  to  an  ad- 
jacent foreign  country,  or  from  any  place  in 
the  United  States  through  a foreign  country  to 
any  other  place  in  the  United  States,  and  also 
to  the  transportation  in  like  manner  of  prop- 
erty shipped  from  any  place  in  the  United 
States  to  a foreign  country  and  carried  from 
such  place  to  a port  of  transshipment,  or 
shipped  from  a foreign  country  to  any  place  in 
the  United  States  and  carried  to  such  place 
from  a port  of  entry  either  in  the  United  States 
or  an  adjacent  foreign  country. 

The  term  “railroad”  as  used  in  the  Act  in- 
cludes all  bridges  and  ferries  used  or  operated 
in  connection  with  any  railroad,  and  also  all 
the  road  in  use  by  any  corporation  operating  a 
railroad,  whether  owned  or  operated  under  a 
contract,  agreement,  or  lease;  and  the  term 
“transportation”  includes  all  instrumentalities 
of  shipment  or  carriage. 

All  charges  made  for  services  rendered  or  to 
be  rendered  in  the  transportation  of  passengers 
or  property,  as  above  stated,  or  in  connection 
therewith,  or  for  the  receiving,  delivering,  stor- 
ing, or  handling  of  such  property,  are  required 
to  be  reasonable  and  just;  aud  every  unjust 
and  unreasonable  charge  for  such  service  is 
prohibited  and  declared  to  be  unlawful.  § 1. 

Any  carrier  subject  to  the  provision  of  the 
Act,  directly  or  indirectly,  by  special  rate,  re- 
bate, drawback,  or  other  device,  charging,  de- 
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mandiner,  collecting,  or  receiving  from  any  I 
person  or  persons  a greater  or  less  compensa- 
tion for  services  rendered  or  to  be  rendered  in 
the  transportation  of  passengers  or  property, 
than  it  charges,  demands,  collects,  or  receives 
for  doing  a like  and  contemporaneous  service 
in  the  transportation  of  a like  kind  of  traffic 
under  substantially  similar  circumstances  and 
conditions,  is  to  be  deemed  guilty  of  unjust 
discrimination,  which  the  Act  expressly  declares 
to  be  unlawful.  § 2. 

So  it  is  made  unlawful  for  any  such  carrier 
to  make  or  give  any  undue  or  unreasonable 
preference  or  advantage  to  any  particular  per- 
son, company,  firm,  corporation,  or  locality, 
or  to  any  particular  description  of  traffic,  or  to 
subject  any  particular  person,  company,  firm, 
corporation,  or  locality,  or  any  particular  kind 
of  traffic,  to  undue  or  unreasonable  prejudice 
or  disadvantage  in  any  respect.  And  carriers 
subject  to  the  porvisions  of  the  Act  are  re- 
quired to  afford,  according  to  their  respective 
powers,  all  reasonable,  proper,  and  equal  facil- 
ities for  the  interchange  of  traffic  between  their 
respective  lines,  and  for  the  receiving,  for- 
warding, and  delivering  of  passengers  and 
property  to  and  from  their  several  lines  and 
those  connecting  there wih,  and  not  to  dis- 
criminate in  their  rates  and  charges  between 
such  connecting  lines;  but  this  regulation  does 
not  require  a carrier  to  give  the  use  of  its  tracks 
or  terminal  facilities  to  another  carrier  engaged 
in  like  business.  § 8. 

It  is  made  unlawful  for  any  carrier  subject 
to  the  provisions  of  the  Act  to  charge  or 
receive  any  greater  compensation  in  the  aggre- 
gate for  the  transportation  of  passengers  or  of 
like  kind  of  property  under  substantially  sim- 
ilar circumstances  and  conditions,  for  a shorter 
than  for  a longer  distance  over  the  same  line, 
in  the  same  direction,  the  shorter  being  in- 
cluded within  the  longer  distance;  but  this 
does  not  authorize  the  charging  and  receiving 
as  great  compensation  for  a short  as  for  a 
longer  distance.  Upon  application  to  the 
Commission,  the  carrier  may  in  special  cases, 
after  investigation  by  that  body,  be  authorized 
to  charge  less  for  longer  than  for  short  dis- 
tances for  the  transportation  of  passengers  or 
property;  and  the  Commission  may  from  time 
to  time  prescribe  the  extent  to  which  the 
carrier  may  be  relieved  from  the  operation  of 
this  section.  § 4. 

It  is  also  made  unlawful  for  any  carrier  sub- 
ject to  the  provisions  of  the  Act  to  enter  into 
any  contract,  agreement,  or  combination  with 
any  other  carrier  or  carriers  for  the  pooling  of 
freights  of  different  and  competing  railroads, 
or  to  divide  between  them  the  aggregate  or  net 
proceeds  of  the  earnings  of  such  railroads,  or 
any  portion  thereof;  and  in  any  case  of  an 
agreement  for  the  pooling  of  freights  as  afore- 
said each  day  of  its  continuance  is  deemed  a 
separate  offense.  § 5. 

Another  section  of  the  Act  provides  for  the 
printing  and  posting  by  carriers  of  their  rates, 
lares,  and  charges  for  the  transportation  of 
passengers  and  property,  including  terminal 
charges,  classifications  of  freight,  and  any 
ruies  or  regulations  affecting  such  rates,  fares, 
and  charges,  including  the  rates  established 
and  charged  for  freight  received  in  this  country 
to  be  carried  through  a foreign  country  to  any 
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place  in  the  United  States;  forbids  any  advance 
or  reduction  in  such  rates,  fares,  and  charges, 
so  established  and  published,  except  upon 
public  notice,  of  which  changes  the  Commis- 
sion shall  be  notified;  requires  every  carrier  to 
file  with  the  Commission  copies  of  all  con- 
tracts, agreements,  or  arrangements  with  other 
carriers  relating  to  any  traffic  affected  by  the 
provisions  of  the  Act,  as  well  as  copies  of 
schedules  of  joint  tariffs  of  rates,  fares,  or 
charges  for  passengers  and  property  over  con- 
tinuous lines  or  routes  opera! ed  by  more  than 
one  carrier;  declares  it  to  be  unlawful  for  any 
carrier,  party  to  any  joint  tariff,  to  charge,  de- 
mand, collect,  or  receive  from  any  person  or 
persons  a greater  or  less  compensation  for  the 
transportation  of  persons  or  property,  or  for 
any  services  in  connection  therewith  between 
any  points  as  to  which  a joint  rate,  fare,  or 
charge  is  named  thereon  than  is  specified  in  the 
schedule  filed  with  the  Commission  in  force  at 
the  time;  authorizes  in  addition  to  the  penalties 
prescribed  for  neglect  or  refusal  to  file  or  pub- 
lish rates,  fares,  and  charges,  a writ  of  man- 
damus to  be  issued  by  any  circuit  court  of  the 
United  States  in  the  judicial  district  wherein 
the  principal  office  of  the  carrier  is  situated, 
or  wherein  such  offense  may  be  committed, 
and  if  such  carrier  be  a foreign  corporation, 
in  the  judicial  circuit  wherein  it  accepts  traffic, 
and  has  an  agent  to  perform  such  service,  to 
compel  compliance  with  the  above  provisions 
of  the  section  relating"  to  schedules  of  rates, 
fares,  and  charges — such  writ  to  issue  in  the 
name  of  the  people  of  the  United  States,  at  the 
relation  of  the  commissioners  appointed  under- 
the  provisions  of  the  Act,  and  the  failure  to 
comply  with  its  requirements  being  punishable 
as  and  for  a contempt;  and  empowers  the 
commissioners,  as  complainants,  to  apply,  in 
any  such  circuit  court  of  the  United  States,  for 
a writ  of  injunction  against  the  carrier,  to 
restrain  it  from  receiving  or  transferring  prop- 
erty among  the  several  states  and  territories  of 
the  United  States,  or  between  the  United  States 
and  adjacent  foreign  countries,  or  between 
ports  of  transshipment  and  of  entry  and  the 
several  states  and  territories  of  the  United 
States,  as  mentioned  in  the  1st  section  of  the 
Act,  until  the  carrier  shall  have  complied  with 
the  provisions  last  referred  to.  § 6. 

So  a common  carrier  subject  to  the  provisions 
of  the  Act  is  forbidden  to  enter  into  any  com- 
bination, contract,  or  agreement,  expressed  or 
implied,  to  prevent  by  change  of  time  schedule, 
carriage  in  different  cars,  or  by  other  means  or 
devices,  the  carriage  of  freights  from  being 
continuous  from  the  place  of  shipment  to  the 
place  of  destination;  and  no  break  of  bulk, 
stoppage,  or  interruption  made  by  such  com- 
mon carrier  shall  prevent  the  carriage  of 
freights  from  being,  and  being  treated,  as  one 
continuous  carriage  from  the  place  of  shipment 
to  the  place  of  destination,  unless  such  break, 
stoppage,  or  interruption  was  made  in  good 
faith  for  some  necessary  purpose,  and  without 
any  intent  to  avoid  or  unnecessarily  interrupt 
such  continuous  carriage  or  to  evade  any  of  the 
provisions  of  the  Act.  § 7. 

By  the  11th  section  a commission  is  created 
and  established,  to  be  known  as  the  Interstate 
Commerce  Commission,  and  to  be  composed 
of  five  commissioners,  appointed  by  the  Pres- 
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ident,  by  and  with  the  advice  and  consent  of 
the  Senate.  § 11. 

Other  sections  give  a right  of  action  to  the 
persons  injured  by  the  acts  of  carriers  done  in 
violation  of  the  statute;  prescribe  penalties 
against  carriers  for  illegal  exactions  and  dis- 
criminations; and  indicate  how  the  provisions 
of  the  statute  may  be  enforced  against  carriers 
by  the  Commission. 

The  12th  section  (26  Stat.  at  L.  743,  chap. 
128)  the  validity  of  certain  parts  of  which  is 
involved  in  this  proceeding,  provides  as  fol- 
lows: “That  the  Commission  hereby  created 

shall  have  authority  to  inquire  into  the  man- 
agement of  the  business  of  all  common  carriers 
subject  to  the  provisions  of  this  Act,  and 
shall  keep  itself  informed  as  to  the  manner  and 
method  in  which  the  same  is  conducted,  and 
shall  have  the  right  to  obtain  from  such  com- 
mon carriers  full  and  complete  information 
necessary  to  enable  the  Commission  to  perform 
the  duties  and  carry  out  the  objects  for  which 
it  was  created;  and  the  Commission  is  hereby 
authorized  and  required  to  execute  and  enforce 
the  provisions  of  this  Act;  and,  upon  the 
request  of  the  Commission,  it  shall  be  the 
duty  of  any  district  attorney  of  the  United 
States  to  whom  the  Commission  may  apply  to 
institute  in  the  proper  court  and  to  prosecute 
under  the  direction  of  the  Attorney  General  of 
the  United  States  all  necessary  proceedings  for 
the  enforcement  of  the  provisions  of  this  Act 
and  for  the  punishment  of  all  violations  thereof, 
and  the  costs  and  expenses  of  such  prosecution 
shall  be  paid  out  of  the  appropriation  for  the 
expenses  of  the  courts  of  the  United  States; 
and  for  the  purposes  of  this  Act  the  Commis- 
sion shall  have  power  to  require,  by  subpoena, 
the  attendance  and  testimony  of  witnesses  and 
the  production  of  all  books,  papers,  tariffs, 
contracts,  agreements,  and  documents  relating 
to  any  matter  under  investigation. 

“ Such  attendance  of  witnesses  and  the  pro- 
duction of  such  documentary  evidence,  may 
be  required  from  any  place  in  the  United 
States,  at  an}'-  designated  place  of  hearing. 
And  in  case  of  disobedience  to  a subpoena  the 
Commission,  or  any  party  to  a proceeding  be- 
fore the  Commission,  may  invoke  the  aid  of 
any  court  of  the  United  States  in  requiring  the 
attendance  and  testimony  of  witnesses  and  the 
production  of  books,  papers,  and  documents 
under  the  provisions  of  this  section. 

“And  any  of  the  circuit  courts  of  theUnited 
States  within  the  jurisdiction  of  which  such 
inquiry  is  carried  on  may,  in  case  of  contumacy 
or  refusal  to  obey  a subpoena  issued  to  any 
common  carrier  subject  to  the  provisions  of 
this  Act,  or  other  person,  issue  an  order  re- 
quiring such  common  carrier  or  other  person 
to  appear  before  said  Commission  (and  pro- 
duce books  and  papers  if  so  ordered)  and  give 
evidence  touching  the  matter  in  question;  and 
any  failure  to  obey  such  order  of  the  court 
may  be  punished  by  such  court  as  a contempt 
thereof.  The  claim  that  any  such  testimony 
or  evidence  may  tend  to  criminate  the  person 
giving  such  evidence  shall  not  excuse  such 
witness  from  testifying;  but  such  evidence  or 
testimony  shall  not  be  used  against  such  per- 
son on  the  trial  of  any  criminal  proceeding. 

“The  testimony  of  any  witness  may  be 
taken,  at  the  instance  of  a party,  in  any  pro- 
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ceeding  or  investigation  depending  before  the 
Commission,  by  deposition,  at  any  time  after  a 
cause  or  proceeding  is  at  issue  on  petition  and 
answer.  The  Commission  may  also  order  tes- 
timony to  be  taken  by  deposition  in  any  pro- 
ceeding or  investigation  pending  before  it,  at 
any  stage  of  such  proceeding  or  investigation. 
Such  depositions  may  be  taken  before  any 
judge  of  any  court  of  the  United  States,  or  any 
commissioner  of  a circuit,  or  any  clerk  of  a 
district  or  circuit  court,  or  any  chancellor, 
justice,  or  judge  of  a supreme  or  superior 
court,  mayor  or  chief  magistrate  of  a city, 
judge  of  a county  court,  or  court  of  common 
pleas  of  any  of  the  United  States,  or  any  notary 
public,  not  being  of  counsel  or  attorney  to 
either  of  the  parties,  nor  interested  in  the 
event  of  the  proceeding  or  investigation. 
Reasonable  notice  must  first  be  given  in  writ- 
ing by  the  party  or  his  attorney  proposing  to 
take  such  deposition  to  the  opposite  party  or 
his  attorney  of  record,  as  either  may  be  near- 
est, which  notice  shall  state  the  name  of  the 
witness  and  the  time  and  place  of  the  taking  of 
his  deposition.  Any  person  may  be  compelled 
to  appear  and  depose,  and  to  produce  docu- 
mentary evidence,  in  the  same  manner  as  wit- 
nesses may  be  compelled  to  appear  and  testify 
and  produce  documentary  evidence  before  the 
Commission  as  hereinbefore  provided. 

“ Every  person  deposing  as  herein  provided  , 
shall  be  cautioned  and  sworn  (or  affirm  if  he 
so  request)  to  testify  the  whole  truth;  and  shall 
be  carefully  examined.  His  testimony  shall 
be  reduced  to  writing  by  the  magistrate  taking 
the  deposition,  or  under  his  direction,  and  j 
shall,  after  it  has  been  reduced  to  writing,  be 
subscribed  by  the  deponent. 

“If  a witness  whose  testimony  may  be  de-  ! 
sired  to  be  taken  by  deposition  be  in  a foreign  : 
country,  the  deposition  may  be  taken  before  an  i 
officer  or  person  designated  by  the  Commission,  j 
or  agreed  upon  by  the  parties  by  stipulation  in 
writing  to  be  filed  with  Commission.  All  de- 
positions must  be  promptly  filed  with  the 
Commission. 

“Witnesses  whose  depositions  are  taken 
pursuant  to  this  Act,  and  the  magistrate  or  , 
other  officer  taking  the  same,  shall  severally  be 
entitled  to  the  same  fees  as  are  paid  for  like 
services  in  the  courts  of  the  United  States.” 

§ 12. 

The  nature  of  the  present  proceeding,  insti- 
tuted pursuant  to  the  authority  conferred  by 
that  section,  will  appear  from  the  following 
summary  of  the  pleadings  and  orders  in  the 
cause  *. 

Prior  to  the  14th  of  June,  1892,  informal 
complaint  was  made  to  the  Interstate  Com- 
merce Commission,  under  the  provisions  of 
the  Interstate  Commerce  Act,  that  the  Illinois 
Steel  Company,  a corporation  of  Illinois,  had 
caused  to  be  incorporated  under  the  laws  of 
that  state  the  Calumet  & Blue  Island  Railroad 
Company,  the  Chicago  & Southeastern  Rail- 
way Company  of  Illinois,  the  Joliet  & Blue 
Island  Railway  Company,  and  the  Chicago  A 
Kenosha  Railway  Company,  for  the  purpose 
of  operating  its  switches  and  side  tracks  at 
South  Chicago,  Chicago,  and  Joliet,  respect- 
ively, and  engaging  in  traffic  by  a continuous 
shipment  from  cities  and  places  without  to 
cities  and  places  within  Illinois,  in  connection, 
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respectively,  with  the  Baltimore  & Ohio  Rail- 
road Company,  the  Baltimore  & Ohio  South- 
western Railroad  Company,  the  Illinois  Central 
Railroad  Company,  the  Lake  Shore  & Michigan 
Southern  Railway  Company,  the  Chicago,  Rock 
Island  & Pacific  Railway  Company,  the  Pitts- 
burg, Fort  Wayne  & Chicago  Railway  Compa- 
ny, the  Pennsylvania  Company,  the  Pennsylva- 
nia Railroad  Company,  the  Belt  Railway  Com- 
pany, the  Chicago  & Alton  Railroad  Company, 
the  Chicago  Railway  Transfer  Company,  the 
Atchison,  Topeka  & Santa  Fe  Railway  Com- 
pany, the  Elgin,  Joliet  & Eastern  Railway  Com- 
pany, the  Chicago  & Northwestern  Railway 
Company,  and  the  Chicago,  Milwaukee  & St. 
Paul  Railway  Company;  that  it  had  also  caused 
to  be  incorporated  under  the  laws  of  Wisconsin, 
the  Milwaukee,  Bay  View  & Chicago  Railway 
Company,  for  the  purpose  of  operating  its 
switches  and  side  tracks  at  or  near  Milwaukee, 
in  that  state,  and  engaging  in  traffic  or  traffic  by 
a continuous  shipment  from  places  and  cities 
without  to  cities  and  places  within  Wisconsin, 
in  connection  with  the  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company,  and  the  Chicago  & 
Northwestern  Railway  Company;  and  that  said 
Illinois  Steel  Company  owned  and  controlled 
the  above  named  companies,  which  it  caused  to 
be  incorporated  under  the  laws  of  Illinois,  and 
operated  them  in  connection  with  the  other 
companies  named,  “as  a device  for  the  purpose 
of  evading  the  provisions  of  the  Act  to  Regulate 
Commerce,  and  obtaining  special,  illegal,  un- 
just, and  unreasonable  rates  for  the  transpor- 
tation of  interstate  traffic,”  and,  by  the  conni- 
vance and  consent  of  said  other  connecting 
railroad  companies,  in  such  a manner  as  to 
give  the  Illinois  Steel  Company  an  illegal,  un- 
due, and  unreasonable  preference  and  advan- 
tage, subjecting  other  persons,  firms,  and  com- 
panies to  undue  and  unreasonable  prejudice 
and  discrimination  in  the  transportation  of 
property  from  divers  cities  and  places  without 
the  states  of  Illinois  and  Wisconsin  to  divers 
■cities  and  towns  within  those  states. 

it  was  made  to  appear  to  the  Commission 
that  the  companies  so  owned,  controlled,  and 
operated  by  the  Illinois  Steel  Company  for 
more  than  the  six  months  then  last  past  had 
been  and  were  still  engaged  in  the  transporta- 
tion of  property  by  railroad  in  connection  with 
the  other  companies  named  “under  a common 
control,  management,  and  arrangement  for  a 
■continuous  carriage  or  shipment”  from  divers 
cities  and  towns  without  to  divers  cities  and 
towns  within  the  states  of  Illinois  and  Wiscon- 
sin, and  that  none  of  the  companies,  so  owned, 
controlled,  and  operated,  had  filed  with  the 
Commission  copies  of  their  contracts,  agree- 
ments, and  common  arrangements  with  the 
other  companies,  nor  their  tariffs  nor  schedules 
of  rates,  fares,  and  charges  as  required  by  the 
Act  of  Congress. 

The  Commission,  of  its  own  motion,  decided 
to  investigate  the  matters  set  forth  in  said  in- 
formal complaint  by  inquiring  into  the  busi- 
ness of  all  of  said  railroad  companies  and  the 
management  thereof  with  reference  as  well  to 
the  alleged  making  of  illegal,  unjust,  and 
unreasonable  rates,  as  to  the  alleged  unjust 
and  illegal  discrimination  in  favor  of  the 
Illinois  Steel  Company,  and  the  failure,  as 
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above  stated,  to  file  with  the  Commission  the 
above  contracts,  agreements,  and  tariffs. 

An  order  was  thereupon  made  by  the  Com- 
mission, which  recited  the  facts  of  the  informal 
complaint  made  to  it,  and  required  each  of  the 
above  mentioned  companies  to  make  and  file 
in  its  office  in  Washington,  a full,  complete, 
perfect,  and  specific  verified  answer,  setting 
forth  all  the  facts  in  regard  to  the  matters 
complained  of  and  responding  to  the  follow- 
ing questions: 

1.  Does  any  contract,  agreement,  or  ar- 
rangement in  writing  or  otherwise  exist  be- 
tween the  companies  above  alleged  to  be  under 
the  control  [of]  and  operated  by  the  said 
Illinois  Steel  Company  and  any  of  the  other 
companies  with  reference  to  interstate  traffic? 
If  so,  state  the  contract,  agreement,  or  ar- 
rangement. 

2.  Or  [are]  any  tariffs  of  rates  and  charges 
for  the  transportation  of  interstate  property 
in  effect  between  said  companies  above  alleged 
to  be  under  the  control  of  and  operated  by  the 
Illinois  Steel  Company  and  said  other  railroad 
companies?  If  so,  what  are  they  and  what  are 
the  divisions  thereof  between  the  several  car- 
riers? 

3.  Have  the  companies  above  alleged  to  be 
under  the  control  of  and  operated  by  the 
Illinois  Steel  Company  received  interstate 
traffic  from  any  of  the  other  carriers  above 
mentioned  during  the  six  months  last  past,  or 
have  they  delivered  any  such  traffic  to  such 
other  carriers  during  that  time,  for  any  per- 
son, firm,  or  company  other  than  the  Illinois 
Steel  Company;  and  if  so,  to  what  amount? 

The  order  further  required  all  of  the  com- 
panies named  to  appear  before  the  Commis- 
sion at  a named  time  and  place  in  Chicago, 
when  that  body  would  proceed  to  make  in- 
quiry into  and  investigate  the  management  of 
the  said  business  by  the  carriers  so  ordered  to 
appear. 

Each  of  the  companies  which,  according  to 
the  allegations  of  the  petition,  the  Illinois  Steel 
Company  had  caused  to  be  incorporated,  filed 
its  answer  with  the  Commission,  and  averred 
that  it  had  in  all  respects  complied  with  the 
obligations  imposed  upon  it  by  the  laws  of  the 
state  and  of  the  United  States;  that  it  was  not 
engaged  in  interstate  commerce  within  six. 
months  preceding  the  filing  of  the  complaint 
against  them;  and  it  answered  “No”  to  each  of 
the  above  specific  questions.  The  Calumet  & 
Blue  Island  Railway  Company  also  denied  that 
the  operation  of  its  railways  was  a device  to 
evade  the  provision  of  the  Interstate  Commerce 
Act,  or  had  resulted  in  obtaining  for  the  Illinois 
Steel  Company  special,  illegal,  unjust,  or  un- 
reasonable rates  in  interstate  traffic  or  in  secur- 
ing to  that  company  illegal,  undue,  or  unrea- 
sonable preferences. 

The  Commission,  notwithstanding  these 
denials,  conceived  it  to  be  their  duty  to  pro- 
ceed with  the  investigation  by  the  examination 
of  witnesses  and  the  books  and  papers  of  the 
corporations  involved,  and  especially  to  ascer- 
tain whether  the  Illinois  Steel  Company  was 
the  owner  in  fact  of  the  railroads,  which 
it  was  alleged  to  have  caused  to  be  incor- 
porated, and  whether  such  incorporations 
were  for  the  purpose  of  giving  to  that  company 
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an  undue  and  illegal  preference  in  the  trans- 
portation of  its  property  and  freight. 

Among  the  witnesses  subpoenaed  to  testify 
before  the  Commission  was  William  G.  Brim- 
son,  the  president  and  manager  of  the  five 
roads  so  incorporated  in  Illinois.  Being  asked 
what  constituted  the  principal  traffic  of  the 
roads,  he  said:  “The  business  of  these  roads, 

except  as  indicated  in  the  answers,  is  that  of 
switching  — switching  business.  We  do  a 
switching  and  terminal  business,  in  that  we  are 
open  to  any  business,  for  anybody’s  property, 
or  persons  who  may  locate  at  such  place  where 
we  can  go  to  them;  mainly  our  business  it  with 
the  Illinois  Steel  Company.  This  is  the  great 
proportion  of  our  business.”  In  reply  to  the 
question  whether  his  company  engaged  in 
transportation  business  other  than  as  stated  by 
him,  he  said  that  they  did  not,  “except  the 
Calumet  & Blue  Island,  as  stated  in  our  reply. 
On  that  we  do  engage  in  other  business  to  a 
certain  extent.”  Having  stated  that  bis  com- 
panies did  not  engagein  the  transportation  busi- 
ness for  everybody  and  anybody  having  occa- 
sion to  employ  them,  and  that  their  business 
was  limited  to  the  above  companies  with  which 
they  had  traffic  arrangements,  he  was  asked 
whether  the  companies  of  which  he  was  presi- 
dent and  manager  were  owned  by  the  Illinois 
Steel  Company.  The  witness,  under  the  ad- 
vice of  counsel,  refused  to  answer  this  ques- 
tion. 

J.  S.  Keefe,  secretary  and  auditor  of  the  five 
roads  mentioned,  was  examined  by  the  Com- 
mission as  a witness.  He  admitted  that  he  had 
in  his  possession  a book  showing  the  names^of 
the  stockholders  of  the  Calumet  & Blue  Island 
Railway  Company,  but  refused,  upon  the  de- 
mand of  the  Commission,  to  produce  it.  He 
also  refused  to  answer  the  question,  “Do  you 
know,  as  a matter  of  fact,  whether  the  Illinois 
Steel  Company  owns  the  greater  part  of  the 
stock  of  these  several  railroads?” 

William  R.  Stirling, the  first  vice  president  of 
the  Illinois  Steel  Company,  was  also  examined 
as  a witness,  and  after  stating  that  that  com- 
pany had  a contract  with  the  five  railroads  in 
question  to  handle  the  railroad  business  at  the 
five  “plants”  of  the  Steel  Company,  refused  to 
answer  the  question,  “Is  that  the  only  rela- 
tion which  your  company  sustains  to  these 
railroad  companies?” 

On  the  succeding  day  the  Commission  is- 
sued a subpoena  duces  tecum,  directed  to  J.  S. 
Keefe,  secretary  and  auditor  of  the  five  rail- 
roads in  question,  commanding  him  to  appear 
before  that  body,  and  bring  with  him  the 
stock  books  of  those  companies.  A like  sub- 
poena was  issued  to  William  R.  Stirling,  as 
first  vice  president  of  the  Steel  Company, 
commanding  him  to  appear  before  the  Com- 
mission and  produce  the  stock  books  of  that 
company.  Keefe  and  Stirling  appeared  in 
answer  to  the  subpoenas,  but  refused  to  pro- 
duce the  books  or  either  of  them  so  ordered  to 
be  produced. 

The  Commission  thereupon,  on  the  15th  day 
of  July,  1892,  presented  to  and  filed  in  the 
court  below  its  petition  embodying  the  above 
facts,  and  prayed  that  an  order  be  made  re- 
quiring and  commanding  Brimson,  Keefe,  and 
Stirling  to  appear  before  that  body  and  answer 
the  several  questions  propounded  by  them 
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and  which  they  had  respectively  refused  to 
answer,  and  requiring  Keefe  and  Stirling  to 
appear  and  produce  before  the  Commission  the 
stock  books  above  referred  to  as  in  their  pos- 
session. 

The  answers  of  Brimson,  Keefe,  and  Stirling 
in  the  present  proceeding,  besides  insisting  that 
the  question  propounded  to  them,  respectively,, 
were  immaterial  and  irrelevant  were  based 
mainly  upon  the  ground  that  so  much  of  the 
Interstate  Commerce  Act  as  empowered  the 
Commission  to  require  the  attendance  and  testi- 
mony of  witnesses  and  the  producton  of  books, 
papers  and  documents,  and  authorizes  the 
circuit  court  of  the  United  States  to  order  com- 
mon carriers  or  persons  to  appear  before  the 
Commission  and  produce  books  and  papers  and 
give  evidence,  and  to  punish  by  process  for 
contempt  any  failure  to  obey  such  order  of  the 
court,  was  repugnant  to  the  Constitution  of  the 
United  States. 

Is  the  12th  section  of  the  Act  unconstitu- 
tional and  void,  so  far  as  it  authorizes  or  re- 
quires the  circuit  court  of  the  United  States  to 
use  their  process  in  aid  of  inquiries  before  the 
Commission?  The  court  recognizes  the  im- 
portance of  this  question,  and  has  bestowed 
upon  it  the  most  careful  consideration. 

As  the  Constitution  extends  the  judicial 
power  of  the  United  States  to  all  cases  in  law 
and  equity  arising  under  that  instrument  or 
under  the  laws  of  the  United  States,  as  well  as 
to  all  controversies  to  which  the  United  States 
shall  be  a party  (Art.  3,  § 2)  and  as  the  circuit 
courts  of  the  United  States  are  capable,  under 
the  statutes  defining  and  regulating  their  juris- 
diction, of  exerting  such  power  in  cases  or  con- 
troversies of  that  character,  within  the  limits 
prescribed  by  Congress  (25  Stat.  at  L.  434,  chap. 
866)  the  fundamental  inquiry  on  this  appeal  is 
whether  the  present  proceeding  is  a “case”  or 
“controversy”  within  the  meaning  of  the  Con- 
stitution. The  circuit  court,  as  we  have  seen, 
regarded  the  petition  of  the  Interstate  Com- 
merce Commission  as  nothing  more  than  an 
application  by  an  administrative  body  to  a 
judicial  tribunal  for  the  exercise  of  its  func- 
tions in  aid  of  the  execution  of  duties  not  of 
a judicial  nature,  and  accordingly  adjudged 
that  this  proceeding  did  not  constitute  a case 
or  controversy  to  which  the  judicial  power  of 
the  United  States  could  be  extended. 

At  the  same  time  the  learned  court  said: 
“Undoubtedly,  Congress  may  confer  upon  a 
non-judicial  body  authority  to  obtain  informa- 
tion necessary  for  legitimate  govermental  pur- 
poses, and  make  refusal  to  appear  and  testify 
before  it  touching  matters  pertinent  to  any 
authorized  inquiry,  an  offense  punishable  by 
the  courts,  subject,  however,  to  the  privilege 
of  witnesses  to  make  no  disclosures  which 
might  tend  to  criminate  them  or  subject  them 
to  penalties  or  forfeitures.  A prosecution  or 
an  action  for  violation  of  such  a statute  would, 
clearly  be  an  original  suit  or  controversy  be- 
tween parties  within  the  meaning  of  the  Con- 
stitution, and  not  a mere  application,  like  the 
present  one,  for  the  exercise  of  the  judicial 
power  in  aid  of  a non-judicial  body.”  Re 
Interstate  Commerce  Commission,  4 Inters. Com. 
Rep.  315,  53  Fed.  Rep.  476,  480. 

In  other  words  if  the  InterstateCommerce  Act 
made  the  refusal  of  a witness  duly  summoned 
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to  appear  and  testify  before  the  Commission  in 
respect  to  a matter  rightfully  committed  by 
Congress  to  that  body  for  examination,  an 
offense  against  the  United  States,  punishable 
by  fine  or  imprisonment,  or  both,  a criminal 
prosecution  or  an  information  for  the  violation 
of  such  a statute  would  be  a case  or  contro- 
versy to  which  the  judicial  powef  of  the  United 
States  extended;  while  a direct  civil  proceed- 
iDg,  expressly  authorized  by  an  Act  of  Con- 
gress, in  the  name  of  the  Commission,  and 
under  the  direction  of  the  Attorney  General  of 
the  United  States,  against  the  witness  so  refus- 
ing to  testify,  to  compel  him  to  give  evidence 
before  the  Commission  touching  the  same 
matter,  would  not  be  a case  or  controversy  of 
which  cognizance  could  be  taken  by  any  court 
established  by  Congress  to  receive  the  judicial 
power  of  the  United  States. 

This  interpretation  of  the  Constitution  would 
restrict  the  employment  of  means  to  carry  into 
effect  powers  granted  to  Congress  within  much 
narrower  limits  than,  in  our  judgment,  is  war- 
ranted by  that  instrument. 

The  Constitution  expressly  confers  upon 
Congress  the  power  to  regulate  commerce  with 
foreign  nations,  among  the  several  states,  and 
with  the  Indian  tribes,  and  to  make  all  laws 
necessary  and  proper  for  carrying  that  power 
into  execution.  Art.  1,  § 8.  While  the  com- 
pletely internal  commerce  of  a state  is  reserved 
to  the  state  itself,  because  never  surrendered 
to  the  general  government,  commerce,  the 
regulation  of  which  it  committed  by  the  Con- 
stitution to  Congress,  comprehends  traffic, 
navigation  and  every  species  of  commercial  in- 
tercourse or  trade  between  the  United  States, 
among  the  several  states,  and  with  the  Indian 
tribes.  Gibbon sv.  Ogden,  22  U.  S.  9 Wheat.  1, 
198,  194  [6:  23,  69].  “It  may  be  doubted,” 
this  court  has  said,  “whether  any  of  the  evils 
proceeding  from  the  feebleness  of  the  Federal 
government  contributed  more  to  that  great 
revolution  which  introduced  the  present  system 
than  the  deep  and  general  conviction  that  com- 
merce ought  to  be  regulated  by  Congress.  It 
is  not,  therefor,  matter  of  surprise  that  the  grant 
should  be  as  extensive  as  the  mischief,  and 
should  comprehend  all  foreign  commerce,  and 
all  commerce  among  the  states.  To  construe 
the  power  so  as  to  impair  its  efficiency  would 
tend  to  defeat  an  object,  in  the  attainment  of 
which  the  American  public  took,  and  justly 
took,  that  strong  interest  which  arose  from  a 
full  convention  of  its  necessity.”  Brown  v. 
Maryland,  25  U.  S.  12  Wheat.  419,  446  [6;  678, 
688];  Philadelphia  & S.  M.  SS.  Co.  v.  Penn- 
sylvania, 122  U.  S.  326,346  [30:  1200,  1205], 
1 Inters.  Com.  Rep.  308.  “Iu  the  matter  of 
interstate  commerce,”  this  court,  speaking  by 
Mr.  Justice  Bradley,  has  declared,  “the  United 
States  are  but  one  country,  and  are  and  must 
be  subject  to  one  system  of  regulations,  and 
not  to  a multitude  of  systems.”  Robbins  v. 
Shelby  County  Taxing  Dist.  120  U.  S.  489,  494 
[30:  694,  696],  1 Inters.  Com.  Rep.  45.  The 
same  principle  was  announced  by  the  present 
Chief  Justice  in  Stoutenburgh  v.  Hennick , 129 
U.  S.  141,  148  [32:  637,  639]. 

What  is  the  nature  of  the  power  thus  ex- 
pressly given  to  Congress,  and  to  what  extent, 
and  under  what  restrictions,  may  it  be  con- 
stitutionally exerted? 
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This  question  was  answered  when  Chief 
Justice  Marshall  said  that  it  was  the  power  “to 
prescribe  the  rule  by  which  commerce  is  to  be 
governed.”  “This  power,”  the  Chief  Justice 
continued,  “like  all  others  vested  in  Congress, 
is  complete  in  itself,  may  be  exercised  to  its 
utmost  extent,  and  acknowledges  no  limita- 
tions other  than  are  prescribed  in  the  Consti- 
tution. These  are  expressed  in  plain  terms, 
and  do  not  affect  the  questions  which  arise  in 
this  case,  or  which  have  been  discussed  at  the 
bar.  If,  as  has  always  been  understood,  the 
sovereignty  of  Congress,  though  limited  to 
specified  objects,  is  plenary  as  to  those  objects,, 
the  power  over  commerce  with  foreign  nations 
and  among  the  several  states  is  vested  in  Con- 
gress as  absolutely  as  it  would  be  in  a single 
government  having  in  its  constitution  the  same 
restrictions  on  the  exercise  of  the  power  as  are 
found  in  the  Constitution  of  the  United  States. 
The  wisdom  and  the  discretion  of  Congress, 
their  identity  with  the  people,  and  the  influ- 
ence which  their  constituents  possess  at  elec- 
tions, are,  in  this,  as  in  many  other  instances, 
as  that,  for  example,  of  declaring  war,  the  sole 
restraints  on  which  they  have  relied  to  secure 
them  from  its  abuse.  They  are  the  restraints 
on  which  the  people  must  often  rely  solely  in 
all  representative  governments.”  Gibbons  v. 
Ogden,  22  U.  S.  9 Wheat.  1,  189,  196,  197  [6: 
23,  68,  70]. 

Congress  thus  having  plenary  power  subject 
to  the  limitations  imposed  by  the  Constitution, 
to  prescribe  the  rule  by  which  commerce 
among  the  several  states  is  to  be  governed,  the- 
question  necessarily  arises,  what  are  the  prin- 
ciples that  should  control  the  judiciary  when, 
determining  whether  a particular  Act  of  Con- 
gress, avowedly  adopted  in  execution  of  that 
power,  is  consistent  with  the  fundamental  limi- 
tations of  the  Constitution? 

The  general  principle  applicable  to  this  sub- 
ject was  long  ago  announced  by  this  court, 
and  has  been  so  often  affirmed  and  applied 
that  argument  in  support  of  it  is  unnecessary,, 
even  if  it  were  possible  to  suggest  any  thought 
not  heretofore  expressed  in  the  adjudged  cases. 
In  the  great  case  of  McCulloch  v.  Maryland, 
17  U.  S.  4 Wheat.  316,  421,  4£3  [4:  579,  605], 
it  was  said:  “The  sound  construction  of  the 
Constitution  must  allow  to  the  national  legis- 
lature that  discretion,  with  respect  to  the  means 
by  which  the  powers  it  confers  are  to  be  car- 
ried into  execution,  which  will  enable  that 
body  to  perform  the  high  duties  assigned  to  it, 
in  the  manner  most  beneficial  to  tbe  people. 
Let  the  end  be  legitimate,  let  it  be  within  the 
scope  of  the  Constitution,  and  all  means  which 
are  appropriate,  which  are  plainly  adapted  to 
that  end,  which  are  not  prohibited,  but  con- 
sistent with  the  letter  and  spirit  of  the  Consti- 
tution, are  constitutional.”  Again:  “Where 
the  law  is  not  prohibited,  and  is  really  calcu- 
lated to  effect  any  of  the  objects  entrusted  to- 
the  government,  to  undertake  here  to  inquire 
into  the  degree  of  its  necessity  would  be  to 
pass  the  line  which  circumscribes  the  judicial 
department,  and  to  tread  on  legislative  ground. 
This  court  disclaims  all  pretensions  to  such  a 
power.” 

Guided  by  these  principles,  we  proceed  to 
inquire  whether  the  twelfth  section  of  the  In- 
terstate Commerce  Act,  so  far  as  it  authorizes 
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the  present  proceeding,  assumes  to  invest  the 
circuit  courts  of  the  United  States  with  func- 
tions that  are  not  judicial. 

It  was  not  disputed  at  the  bar,  nor  indeed 
can  it  be  successfully  denied,  that  the  prohibi- 
tion of  unjust  charges,  discriminations,  or 
preferences,  by  carriers  engaged  in  interstate 
commerce,  in  respect  to  property  or  persons 
transported  from  one  state  to  another,  is  a 
proper  regulation  of  interstate  commerce,  or 
that  the  object  Congress  has  in  view  by  the 
Act  in  question  may  be  legitimately  accom- 
plished by  it  under  the  power  to  regulate  com- 
merce among  the  several  states.  In  every 
substantial  sense  such  prohibition  is  a rule  by 
which  interstate  commerce  must  be  governed, 
and  is  plainly  adapted  to  the  object  intended  to 
be  accomplished.  The  same  observation  may 
be  made  in  respect  to  those  provisions  empower- 
ing the  Commission  to  inquire  into  the  man- 
agement of  the  business  of  carriers  subject  to 
the  provisions  of  the  Act,  and  to  investigate 
the  whole  subject  of  interstate  commerce  as 
conducted  by  such  carriers,  and,  in  that  way, 
to  obtain  full  and  accurate  information  of  all 
matters  involved  in  the  enforcement  of  the  Act 
of  Congress.  It  was  clearly  competent  for 
Congress,  to  that  end,  to  invest  the  Commis- 
sion with  authority  to  require  the  attendance 
and  testimony  of  witnesses,  and  the  produc- 
tion of  books,  papers,  tariffs,  contracts,  agree- 
ments, and  documents  relating  to  any  matter 
legally  committed  to  that  body  for  investiga- 
tion. We  do  not  understand  that  any  of  these 
propositions  are  disputed  in  this  case. 

Interpreting  the  Interstate  Commerce  Act  as 
applicable,  and  as  intended  to  apply,  only  to 
matters  involved  in  the  regulation  of  com- 
merce, and  which  Congress  may  rightfully 
subject  to  investigation  by  a Commission  estab- 
lished for  the  purpose  of  enforcing  that  Act,  we 
are  unable  to  say  that  its  provisions  are  not 
appropriate  and  plainly  adapted  to  the  protec- 
tion of  interstate  commerce  from  burdens  that 
are  or  may  be,  directly  and  indirectly,  imposed 
upon  it  by  means  of  unjust  and  unreasonable 
discriminations,  charges,  and  preferences. 
Congress  is  not  limited  in  its  employment  of 
means  to  those  that  are  absolutely  essential  to 
the  accomplishment  of  objects  within  the  scope 
of  the  powers  granted  to  it.  It  is  a settled 
principal  of  constitutional  law  that  “the  gov- 
ernment which  has  a right  to  do  an  act,  and 
has  imposed  on  it  the  duty  of  performing  that 
act,  must,  according  to  the  dictates  of  reason, 
be  allowed  to  select  the  means;  and  those  who 
contend  that  it  may  not  select  any  appropriate 
means,  that  one  particular  mode  of  effecting 
the  object  is  excepted,  take  upon  themselves 
the  burden  of  establishing  that  exception.” 
17  U.  S.  4 Wheat.  316,  409  [4:  579,  602J.  The 
test  of  the  power  of  Congress  is  not  the  judg- 
ment of  the  courts  that  particular  means  are 
not  the  best  that  could  have  been  employed  to 
effect  the  end  contemplated  by  the  legislative 
department.  The  judiciary  can  only  inquire 
whether  the  means  devised  in  the  execution  of 
a power  granted  are  forbidden  by  the  Consti- 
tution. It  cannot  go  beyond  that  inquiry 
without  entrenching  upon  the  domain  of  an- 
other department  of  the  government.  That  it 
may  not  do  with  safety  to  our  institutions. 
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Union  Pac.  R.  Co.  v.  United  States  (“Sinking 
Fund  Cases”)  99  U.  S.  700,  718  [25:  496,  501]. 

An  adjudication  that  Congress  could  not 
establish  an  administrative  body  with  author- 
ity to  investigate  the  subject  of  interstate  com- 
merce and  with  power  to  call  witnesses  before 
it,  and  to  require  the  production  of  books, 
documents,  and  papers  relating  to  that  subject, 
would  go  far  towards  defeating  the  object  for 
which  the  people  of  the  United  States  placed 
commerce  among  the  states  under  national 
control.  All  must  recognize  the  fact  that  the 
full  information  necessary  as  a basis  of  intelli- 
gent legislation  by  Congress  from  time  to  time 
upon  the  subject  of  interstate  commerce  can- 
not be  obtained,  nor  can  the  rules  established 
for  the  regulation  of  such  commerce  be  effi- 
ciently enforced,  otherwise  than  through  the 
instrumentality  of  an  administrative  body, 
representing  the  whole  country,  always  watch- 
ful of  the  general  interests,  and  charged  with 
the  duty  not  only  of  obtaining  the  required  in- 
formation, but  of  compelling  by  all  lawful 
methods  obedience  to  such  rules. 

It  is  to  be  observed  that  independently  of 
any  question  concerning  the  nature  of  the 
matter  under  investigation  by  the  Commission 
— however  legitimate  or  however  vital  to  the 
public  interests  the  inquiry  being  conducted 
by  that  body — the  judgment  below  rests  upon 
the  broad  ground  that  no  direct  proceeding  to 
compel  the  attendance  of  a witness  before  the 
Commission,  or  to  require  him  to  answer  ques- 
tions put  to  him,  or  to  compel  the  production 
of  books,  documents  or  papers  in  his  posses- 
sion relating  to  the  subject  under  examination, 
can  be  deemed  a case  or  controversy  of  which 
under  the  Constitution,  a court  of  the  United 
States  may  take  cognizance,  even  if  such  pro- 
ceeding be  in  form  judicial.  And  the  theory 
upon  which  the  judgment  proceeded  is  applica- 
able  alike  to  corporations  and  individuals,  al- 
though by  the  established  doctrine  of  the 
courts  a railroad  corporation  may,  under  legis- 
lative sanction  and  upon  making  compensa- 
tion, appropriate  private  property  for  the 
purposes  of  its  right  of  way,  because  and  only 
because  its  road  is  a public  highway  established 
primarily  for  the  convenience  of  the  people 
and  to  subserve  public  objects,  and,  therefore, 
subject  to  governmental  control.  Cherokee 
Nation  v.  Southern  Kansas  R.  Co.  135  U.  S. 
641,  657  [34:  295,  302], 

What  is  a case  or  controversy  to  which, under 
the  Constitution,  the  judicial  power  of  the 
United  States  extends?  Referring  to  the 
clause  of  that  instrument,  which  extends  the 
judicial  power  of  the  United  States  to  all  cases 
in  law  and  equity  arising  under  the  Constitu- 
tion, the  laws  of  the  United  States,  and  treaties 
made  or  that  shall  be  made  under  their  author- 
ity, this  court,  speaking  by  Chief  Justice  Mar- 
shall, has  said:  “This  clause  enables  the  judi- 
cial department  to  receive  jurisdiction  to  the 
full  extent  of  the  Constitution,  laws,  and 
treaties  of  the  United  States  when  any  question 
respecting  them  shall  assume  such  a form  that 
the  judicial  power  is  capable  of  acting  on  it. 
That  power  is  capable  of  acting  only  when 
the  subject  is  submitted  to  it  by  a party  who 
asserts  his  rights  in  the  form  prescribed  by 
law.  It  then  becomes  a case,  and  the  Consti- 
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tution  declares  that  the  judicial  power  shall 
extend  to  all  cases  arising-  under  the  Constitu- 
tion, laws,  and  treaties  of  the  United  States.” 
Osborn  v.  Bank  of  United  States,  22  U.  S.  9 
Wheat.  738,  819  [6:  204,  223].  And  in  Den  v. 
Hoboken  Land  & Imp . Go.  59  U.  S.  18  How. 
272,  284  [15:  372,  377],  Mr.  Justice  Curtis,  after 
■observing  that  Congress  cannot  withdraw  from 
judicial  cognizance  any  matter  which,  from 
its  nature,  is  the  subject  of  a suit  at  the  com- 
mon law,  or  in  equity,  or  admiralty,  nor  on 
the  other  haud,  bring  under  judicial  power  a 
matter  which,  from  its  nature,  is  not  a subject 
for  judicial  determination,  said:  “At  the  same 
time  there  are  matters  involving  public  rights 
which  may  be  presented  in  such  form  that 
the  judicial  power  is  capable  of  acting  on  them 
and  which  are  susceptible  of  judicial  deter- 
mination, but  which  Congress  may  or  may 
not  briug  within  the  cognizance  of  the  courts 
of  the  United  States,  as  it  may  deem  proper.” 
So,  in  Smith  v.  Adams , 130  U.  S.  173  [32: 
897],  Mr.  Justice  Field,  speaking  for  the 
court,  said  that  the  terms  “cases”  and  “con- 
troversies” in  the  Constitution  embraced  “the 
claims  or  contentions  of  litigants  brought  be- 
fore the  courts  for  adjudication  by  regular 
proceedings  established  for  the  protection  or 
enforcement  of  rights,  or  the  prevention,  re- 
dress, or  punishment  of  wrongs.” 

Testing  the  present  proceeding  by  these 
principles,  we  are  of  opinion  that  it  is  one  that 
can  properly  be  brought  under  judicial  cogniz- 
ance. 

We  have  before  us  an  Act  of  Congress  au- 
thorizing the  Interstate  Commerce  Commission 
to  summon  witnesses  and  to  require  the  pro- 
duction of  books,  papers,  tariffs,  contracts, 
agreements,  and  documents  relating  to  the 
matter  under  investigation.  The  constitution- 
ality of  this  provision— assuming  it  to  be  ap- 
plicable to  a matter  that  may  be  legally 
entrusted  to  an  administrative  body  for  investi- 
gation—is,  we  repeat,  not  disputed  and  is  be- 
yond dispute.  Upon  every  one,  therefore,  who 
owes  allegiance  to  the  United  States,  or  who 
is  within  its  jurisdiction,  enjoying  the  pro- 
tection that  its  government  affords,  rests  an 
■obligation  to  respect  the  national  will  as  thus 
expressed  in  conformity  with  the  Constitution. 
As  every  citizen  is  bound  to  obey  the  law  and 
to  yield  obedience  to  the  constituted  authorities 
acting  within  the  law,  this  power  conferred 
upon  the  Commission  imposes  upon  any  one, 
summoned  by  that  body  to  appear  and  to 
testify,  the  duty  of  appearing  and  testifying, 
and  upon  any  one  required  to  produce  such 
books,  papers,  tariffs,  contracts,  agreements, 
and  documents,  the  duty  of  producing  them, 
if  the  testimony  sought,  and  the  books,  papers, 
etc.,  called  for,  relate  to  the  matter  under  in- 
vestigation, if  such  matter  is  one  which 
the  Commission  is  legally  entitled  to  investi- 
gate, and  if  the  witness  is  not  excused,  on  some 
personal  ground,  from  doing  what  the  Com- 
mission requires  at  his  hands.  These  proposi- 
tions seem  to  be  so  clear  and  indisputable  that 
any  attempt  to  sustain  them  by  argument 
would  be  of  no  value  in  the  discussion. 
Whether  the  Commission  is  entitled  to  the 
evidence  it  seeks,  and  whether  the  refusal  of 
the  witness  to  testify  or  to  produce  books, 
papers,  etc.,  in  his  possession,  is  or  is  not  in 
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violation  of  his  duty  or  in  derogation  of  the 
rights  of  the  United  States,  seeking  to  execute 
a power  expressly  granted  to  Congress,  are  the 
distinct  issues  between  that  body  and  the  wit- 
ness. They  are  issues  between  the  United 
States  and  those  who  dispute  the  validity  of  an 
Act  of  Congress  and  seek  to  obstruct  its  en- 
forcement. And  those  issues  made  in  the 
form  prescribed  by  the  Act  of  Congress,  are 
so  presented  that  the  judicial  power  is  capable 
of  acting  on  them . 

The  question  so  presented  is  substantially,  if 
not  precisely,  that  which  would  arise  if  the 
witness  was  proceeded  against  by  indictment 
under  an  Act  of  Congress  declaring  it  to  be  an 
offense  against  the  United  States  for  any  one 
to  refuse  to  testify  before  the  Commission  aft- 
er being  duly  summoned,  or  to  produce  books, 
papers,  etc.,  in  his  possession  upon  notice  to 
do  so,  or  imposing  penalties  for  such  refusal 
to  testify  or  to  produce  the  required  books, 
papers,  and  documents.  A prosecution  for 
such  offense  or  a proceeding  by  information  to 
recover  such  penalties  would  have  as  its  real 
and  ultimate  object  to  compel  obedience  to  the 
rightful  orders  of  the  Commission,  while  it 
was  exerting  the  powers  given  to  it  by  Con- 
gress. And  such  is  the  sole  object  of  the  pres- 
ent direct  proceeding.  The  United  States  as- 
serts its  right,  under  the  Constitution  and  laws, 
to  have  these  appellees  answer  the  questions 
propounded  to  them  by  the  Commission,  and 
to  produce  specified  books,  papers,  etc.,  in  their 
possession  or  under  their  control.  It  insists 
that  the  evidence  called  for  is  material  in  the 
matter  under  investigation;  that  the  subjectof 
investigation  is  within  legislative  cognizance, 
and  may  be  inquired  of  by  any  tribunal  con- 
stituted by  Congress  for  that  purpose.  The 
appellees  deny  that  any  such  rights  exist  in  the 
general  government,  or  that  they  are  under  a 
legal  duty,  even  if  such  evidence  be  important 
or  vital  in  the  enforcement  of  the  Interstate 
Commerce  Act,  to  do  what  is  required  of  them 
by  the  Commission.  Thus  has  arisen  a dispute 
involving  rights  or  claims  asserted  by  the  re- 
spective parties  to  it.  And  the  power  to  de- 
termine it  directly,  and,  as  between  the  parties, 
finally,  must  reside  somewhere.  It  cannot  be 
that  the  general  government, with  all  the  pow- 
er conferred  upon  it  by  the  people  of  the  Unit- 
ed States,  is  helpless  in  such  an  emergency, 
and  is  unable  to  provide  some  method,  judicial 
in  form,  and  direct  in  its  operation,  for  the 
prompt  and  conclusive  determination  of  this 
dispute. 

As  the  circuit  court  is  competent  under  the 
law  by  which  it  was  ordained  and  established 
to  take,  jurisdiction  of  the  parties,  and  as  a 
case  arises  under  the  Constitution  or  laws  of 
thef  United  States  when  its  decision  depends 
upon  either,  why  is  not  this  proceeding  ju- 
dicial in  form  and  instituted  for  the  determina- 
tion or  distinct  issues  between  the  parties,  as 
defined  bv  formal  pleadings,  a case  or  contro- 
versy for  judicial  cognizance,  within  the  mean- 
ing of  the  Constitution?  It  must  be  so  re- 
garded, unless,  as  is  contended,  Congress  is 
without  power  to  provide  any  method  for  en- 
forcing the  statute  or  compelling  obedience  to 
the  lawful  orders  of  the  Commission,  except 
through  criminal  prosecutions  or  by  civil  ac- 
tions to  recover  penalties  imposed  for  non-com- 
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pliance  with  such  orders.  But  no  limitation 
of  that  kind  upon  the  power  of  Congress  to 
regulate  commerce  among  the  states  is  justi- 
fied either  by  the  letter  or  the  spirit  of  the  Con- 
stitution. Any  such  rule  of  constitutional  in- 
terpretation, if  applied  to  all  the  grants  of 
power  made  to  Congress,  would  defeat  the 
principal  objects  for  which  the  Constitution 
was  ordained.  As  the  issues  are  so  presented 
that  the  judicial  power  is  capable  of  acting  on 
them  finally  as  between  the  parties  before  the 
court,  we  cannot  adjudge  that  the  mode  pre- 
scribed for  enforcing  the  lawful  orders  of  the 
Interstate  Commission  is  not  calculated  to  at- 
tain the  object  for  which  Congress  was  given 
power  to  regulate  interstate  commerce.  It 
cannot  be  so  declared  un  flbss  the  incompatibility 
between  the  Constitution  and  the  Act  of  Con- 
gress is  clear  and  strong.  Fletcher  v.  Peck,  1 0 U. 
S.  6 Cranch,  87, 128  [3:  162, 175].  In  accomp- 
lishing the  objects  of  a power  granted  to  it, 
Congress  may  employ  any  one  or  all  the  modes 
that  are  appropriate  to  the  end  in  view,  taking 
care  only  that  no  mode  employed  is  inconsist- 
ent with  the  limitations  of  the  Constitution. 

We  do  not  overlook  those  constitutional  lim- 
itations which,  for  the  protection  of  personal 
rights,  must  necessarily  attend  all  investiga- 
tions conducted  under  the  authority  of  Con- 
gress. Neither  branch  of  the  legislative  de- 
partment, still  less  any  merely  administrative 
body,  established  by  Congress,  possesses,  or  can 
be  invested  with,  a general  power  of  making- 
inquiry  into  the  private  affairs  of  the  citizen. 
Kilbourn  v.  Thompson,  103  U.  S.  168,  190  [26: 
377,  386].  We  said  in  Boyd  v.  United  States 
116  IT.  S.  616,  630  [29:  746,  751] — and  it  can- 
not be  too  often  repeated — that  the  principles 
that  embody  the  essence  of  constitutional  lib- 
erty and  security  forbid  all  invasions  on  the 
part  of  the  government  and  its  employes  of  the 
sanctity  of  a man’s  home,  and  the  privacies  of 
his  life.  As  said  by  Mr.  Justice  Field  in  Re 
Pacific  R.  Commission , 32  Fed.  Rep.  241,  250, 
“of  all  the  rights  of  the  citizen,  few  are  of 
greater  importance  or  more  essential  to  his 
peace  and  happiness  than  the  right  of  personal 
security,  and  that  involves,  not  merely  protec- 
tion of  his  person  from  assault,  but  exemption 
of  his  private  affairs,  books,  and  papers  from 
the  inspection  and  scrutiny  of  others.  With- 
out the  enjoyment  of  this  right,  all  others 
would  lose  half  their  value.” 

It  was  said  in  argument  that  the  twelfth  sec- 
tion was  in  derogation  of  those  fundamental 
guarantees  of  personal  rights  that  are  recog- 
nized by  the  Constitution  as  inhering  in  the 
freedom  of  the  citizen.  It  is  scarcely  neces- 
sary to  say  that  the  power  given  to  Congress 
to  regulate  interstate  commerce  does  not  carry 
with  it  any  power  to  destroy  or  impair  those 
guarantees.  This  court  has  already  spoken 
fully  upon  that  general  subject  in  Counselman 
v.  Hitchcock,  142  U.  S.  547  [35: 1110],  3 Inters. 
Com.  Rep.  816.  We  need  not  add  anything 
to  what  has  been  there  said.  Suffice  it  in  the 
present  case  to  say  that  as  the  Interstate  Com- 
merce Commision,  by  petition  in  a circuit 
court  of  the  United  States,  seeks,  upon  grounds 
distinctly  set  forth,  an  order  to  compel  appel- 
lees to  answer  particular  questions  and  to  pro- 
duce certain  books,  papers,  etc.,  in  their  pos- 
session, it  was  open  to  each  of  them  to  contend 
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before  that  court  that  he  was  protected  by  the 
Constitution  from  making  answer  to  fbe  ques- 
tions propounded  to  him;  or  that  he  was  not 
legally  bound  to  produce  the  books,  papers, 
etc.,  ordered  to  be  produced;  or  that  neither  the 
questions  propounded  nor  the  books,  papers, 
etc. , called  for  relate  to  the  particular  matter 
under  investigation,  nor  to  any  matter  which 
the  Commission  is  entitled  under  the  Consti- 
tution or  laws  to  investigate.  These  issuer 
being  determined  in  their  favor  by  the  court 
below,  the  petition  of  the  Commission  could 
have  been  dismissed  upon  its  merits. 

It  may  be  proper  to  state  in  this  connection 
that  after  the  decision  in  Counselman  v.  Hitch- 
cock, the  Interstate  Commerce  Act  was  amended 
by  an  Act  approved  February  11,  1893,  which 
provides  “that  no  person  shall  be  excused  from 
attending  and  testifying,  or  from  producing 
books,  papers,  tariffs,  contracts,  agreements, 
and  documents  before  the  Interstate  Commerce 
Commission,  or  in  obedience  to  the  subpoena 
of  the  Commission,  whether  such  subpoena  be 
signed  or  issued  by  one  or  more  Commission- 
ers, or  in  any  cause  or  proceeding,  criminal  of 
otherwise,  based  upon  or  growiug  out  of  any 
alleged  violation  of  the  Act  of  Congress,  en- 
titled ‘An  Act  to  Regulate  Commerce,’  ap- 
proved February  fourth,  eighteen  hundred  and 
eighty-seven,  or  of  any  amendment  thereof, 
on  the  ground  or  for  the  reason  that  the  testi- 
mony or  evidence,  documentary  or  otherwise, 
required  of  him  may  tend  to  criminate  him  or 
subject  him  to  a penalty  or  forfeiture.  But 
no  person  shall  be  prosecuted  or  subjected  to 
any  penalty  or  forfeiture  for  or  on  account  of 
any  transaction,  matter  or  thing  concerning 
which  he  may  testify,  or  produce  evidence, 
documentary  or  otherwise,  before  said  Com- 
mission, or  in  obedience  to  its  subpoena,  or 
the  subpoena  of  either  of  them,  or  in  any  such 
case  or  proceeding:  Provided,  That  no  person 
so  testifying  shall  be  exempt  from  prosecution 
and  punishment  for  perjury  committed  in  so 
testifying.  Any  person  who  shall  neglect  or 
refuse  to  attend  and  testify,  or  to  answer  any 
lawful  inquiry,  or  to  produce  books,  papers,, 
tariffs,  contracts,  agreements,  and  documents, 
if  in  his  power  to  do  so,  in  obedience  to  the 
subpoena  or  lawful  requirement  of  the  Com- 
mission, shall  be  guilty  of  an  offense,  and  upon 
conviction  thereof  by  a court  of  competent 
jurisdiction  shall  be  punished  by  fine  not  less 
than  one  hundred  dollars  nor  more  than  five 
thousand  dollers,  or  by  imprisonment  for  not 
more  than  one  year,  or  by  both  such  fine  and 
imprisonment.”  27  Stat.  at  L.  443,  chap.  83. 
But  that  Act  was  not  in  force  when  this  case 
was  determined  below.  Nor  does  it  reach  the 
question  whether  a proceeding  like  the  present 
one  can  be  maintained  in  a circuit  court  of  the 
United  States. 

In  the  course  of  the  argument  at  the  bar  our 
attention  was  called  to  ^Hayburn’s  Case,  2 U* 
S.  2 Dali.  409  [1:436],  and  United  States  v. 
Ferreira , 54  U.  S.  13  How.  40,  46  [14:42,  44], 
as  announcing  principles  not  in  harmony  with 
the  views  we  have  expressed  in  this  opinion. 

Hayburn’s  case  was  an  application  for  a 
mandamus  to  be  directed  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Penn- 
sylvania, commanding  that  court  to  proceed 
in  a petition  by  Hay  burn  to  be  put  on  the  pen- 
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sion  list  of  the  United  States  in  conformity 
with  an  Act  of  Congress,  approved  March  23, 
1792,  chap.  11,  which  provided  for  the  settle- 
ment of  the  claims  of  widows  and  orphans 
barred  by  limitations  previously  established, 
and  to  regulate  claims  to  invalid  pensions. 
This  court  took  the  case  under  advisement, 
but  as  Congress  provided  in  another  way  for 
the  relief  of  invalid  pensioners,  no  decision 
was  made.  Nevertheless,  by  a note  to  Hay- 
burn’s  case,  we  are  informed  of  the  views  ex- 
pressed at  the  circuit  by  different  members  of 
this  court  in  relation  to  the  Act  of  1792.  They 
concurred  in  holding  that  it  was  not  in  the 
power  of  Congress  to  assign  to  the  courts  of 
the  United  States  any  duties  except  such  as 
were  properly  judicial,  and  to  be  performed  in 
a judicial  manner;  and  that  the  duties  assigned 
to  the  circuit  courts  were  not  of  that  descrip- 
tion, and  were  not  contemplated  by  the  Act 
of  Congress  as  of  that  character;  and,  conse- 
quently, that  the  Act  could  be  considered  as 
only  appointing  commissioners  for  the  pur- 
poses mentioned  in  it  by  official  instead  of 
personal  descriptions,  which  positions  the 
judges  of  the  court  were  at  liberty  to  accept 
or  decline. 

In  a note  prepared  by  Chief  Justice  Taney, 
under  the  direction  of  this  court,  and  found 
in  54  U.  S.  13  How.  52  [14: 47J,  an  account  is 
given  of  United  States  v.  Todd,  which  also  in- 
volves the  validity  of  the  Act  of  1792,  so  far 
as  it  imposed  upon  the  circuit  courts  duties  re- 
lating to  pensions.  And  it  is  there  stated  that 
Chief  Justice  Jay  and  Justice  Cushing,  upon 
further  reflection,  became  satisfied  that  the 
power  conferred  by  the  Act  of  1792  on  the 
circuit  court  as  a court  could  not  be  construed 
as  giving  such  power  to  the  judges  of  the 
court  as  commissioners. 

The  same  general  principles  were  announced 
in  Ferreira’s  case,  which  arose  under  the  treaty 
of  1819  between  Spain  and  the  United  States, 
and  under  certain  acts  of  Congress  passed  to 
carry  a particular  article  of  that  treaty  into  ex- 
ecution. The  case  came  before  this  court  upon 
appeal  from  a decision  or  award  made  by  the 
district  judge,  acting  upon  a special  statute 
authorizing  him  to  receive  and  adjudicate  cer- 
tain claims.  A motion  to  dismiss  the  appeal 
for  want  of  jurisdiction  in  this  court  raised  the 
question  whether  the  district  judge  exercised 
judicial  power,  strictly  speaking,  under  the 
Constitution.  The  motion  to  dismiss  was  sus- 
tained. Chief  Justice  Taney,  referring  to  the 
statutes  under  which  the  d istrict  judne  pro- 
ceeded, said:  “It  is  manifest  that  this  power  to 
decide  upon  the  validity  of  these  claims  is  not 
conferred  on  them  as  a judicial  function  to  be 
exercised  in  the  ordinary  forms  of  a court  of 
justice.  For  there  is  to  be  no  suit;  no  parties 
in  the  legal  acceptance  of  the  term  are  to  be 
made;  no  process  to  issue;  and  no  one  is  au- 
thorized to  appear  in  behalf  of  the  United 
States,  or  to  summon  witnesses  in  the  case. 
The  proceeding  is  altogether  ex  parte,  and  all 
that  the  judge  is  required  to  do  is  to  receive 
the  claim  when  the  party  presents  it,  and  to 
adjust  it  upon  such  evidence  as  he  may  have 
before  him,  or  be  able  himself  to  obtain.  But 
neither  the  evidence  nor  his  award  are  to  be 
filed  in  the  court  in  which  he  presides,  nor  re- 
corded there;  but  he  is  required  to  transmit 
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both  the  decision  and  the  evidence  upon  which 
he  decided  to  the  Secretary  of  the  Treasury; 
and  the  claim  is  to  be  paid  if  the  Secretary 
thinks  it  just  and  equitable,  but  not  otherwise. 
It  is  to  be  a debt  from  the  United  States  upon 
the  decision  of  the  Secretary,  but  not  upon 
that  of  the  judge.  It  is  too  evident  for  argu- 
ment on  the  subject  that  such  a tribunal  is  not 
a judicial  one,  and  that  the  Act  of  Congress 
did  not  intend  to  make  it  one.  The  authority 
conferred  on  the  respective  judges  was  nothing 
more  than  that  of  a commissioner  to  adjust 
certain  claims  against  the  United  States;  and 
the  office  of  judges  and  their  respective  juris- 
dictions are  referred  to  in  the  law  merely  as  a 
designation  of  the  persons  to  whom  the  author- 
ity is  confided,  and  the  territorial  limits  to 
which  it  extends.  The  decision  is  not  the 
judgment  of  a court  of  justice.  It  is  the 
award  of  a commission.”  54  U.  S.  13  How. 
40,  46,  47  [14:42,  44]. 

It  thus  appears  that  the  Act  of  1792,  above 
referred  to,  attempted  to  impose  upon  the 
courts  of  the  United  States  duties  purely  ad- 
ministrative in  their  character.  So,  also,  the 
acts  of  Congress  involved  in  Ferreira’s  case 
conferred  no  authority  upon  the  district  judge 
to  determine  finally  any  questions  of  a judicial 
nature,  and,  without  requiring  any  petition  to 
be  filed,  and  without  empowering  the  district 
attorney  to  enter  an  appearance  for  the  United 
States,  so  as  to  make  it  a party  to  the  proceed- 
ing, or  to  authorize  a judgment  against  it,  gave 
that  officer  the  power  only  of  adjusting,  with- 
out the  presence  of  parties,  certain  claims,  the 
allowance  and  payment  of  which,  after  being 
so  adjusted,  were  made  to  depend  wholly  upon 
the  discretion  of  the  Secretary  of  the  Treasury. 

Some  allusion  should  be  made  in  this  con- 
nection to  Gordon  v.  United  States , 117  U.  S. 
appx.  p.  697  and  Re  Sanborn,  148  U.,  S.  222 
[37:  429]. 

In  Gordon’s  case,  the  question  was  whether 
this  court  had  jurisdiction  to  review  the  action 
of  the  Court  of  Claims  in  respect  to  a claim  ex- 
amined and  allowed  in  the  latter  court  under 
an  Act  of  Congress  (12  Stat.  at  L.  65,  chap. 
92,  §§  5,  7,  14)  which,  among  other  things, 
provided  that  no  money  should  be  paid  out  of 
the  Treasury  for  any  ciaim  passed  upon  by  the 
•Court  of  Claims,  until  after  an  appropriation 
therefor  should  be  estimated  by  the  Secretary 
of  the  Treasury,  and  an  appropriation  to  pay 
it  be  made  by  Congress.  Under  that  Act 
neither  the  Court  of  Claims  nor  this  court 
could  do  anything  more  than  certify  their  opin- 
ion to  the  Secretary  of  the  Treasury,  and  it  de- 
pended upon  that  officer,  in  the  first  place,  to 
decide  whether  he  would  include  it  in  his  es- 
timates of  private  claims,  and  if  he  decided  in 
favor  of  the  claimant,  it  rested  with  Congress 
to  determine  whether  it  w7ould  or  would  not 
make  an  appropriation  for  its  payment. 
Neither  the  Court  of  Claims  nor  this  court 
could,  by  any  process,  enforce  its  judgment; 
and  whether  the  claim  was  paid  or  not,  did  not 
depend  on  the  decision  of  either  court,  but  upon 
the  future  action  of  the  Secretary  of  the 
Treasury  and  of  Congress. 

The  appeal  of  Gordon  was  dismissed  upon  the 
ground  that  Congress  could  not  “authorize  or 
require  this  court  to  express  an  opinion  on  a 
case  where  its  judicial  powrer  could  not  be  ex- 
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ercised,  and  where  its  judgment  would  not  be 
final  and  conclusive  upon  the  rights  of  the  par- 
ties, and  process  of  execution  awarded  to  car- 
ry it  into  effect.”  “The  award  of  execution,” 
said  Chief  Justice  Taney,  “ is  a part  and  an  es- 
sential part,  of  every  judgment,  passed  by  a 
court  exercising  judicial  power.  It  is  no  judg- 
ment, in  the  legal  sense  of  term,  without  it. 
Without  such  an  award  the  judgment  would 
be  inoperative  and  nugatory,  leaving  the 
aggrieved  party  without  a remedy.  It  would 
be  merely  an  opinion  which  would  remain  a 
dead  letter,  and  without  any  operation  upon 
the  rights  of  the  parties,  unless  Congress  should 
at  some  future  time  sanction  it,  and  pass  a law 
authorizing  the  court  to  carry  its  opinion  into 
effct.  Such  is  not  the  judicial  power  confided 
to  this  court  in  the  exercise  of  its  appellate  jur- 
isdiction; yet  it  is  the  whole  power  that  the 
court  is  allowed  to  exercise  under  this  Act  of 
Congress.”  p.  702.  See  De  Groot  v.  United 
States,  72  U.  S.  5 Wall.  419  [18:  700J. 

In  Sanborn’s  case,  above  cited/ the  same 
principles  were  announced.  That  case  arose 
under  an  Act  of  Congress  of  March  3,  1887  (24 
Stat.  at  L.  505,  chap.  105)  one  section  of  which 
provided  that  “when  any  claim  or  matter  may  be 
pending  in  any  of  the  executive  departments 
which  involves  controverted  questions  of  fact 
or  law,  the  head  of  such  department,  with  the 
consent  of  the  claimant,  may  transmit  the  same, 
with  the  vouchers,  papers,  proofs,  and  docu- 
ments pertaining  thereto,  to  said  Court  of 
Claims,  and  the  same  shall  be  there  proceeded 
in  under  such  rules  as  the  court  may  adopt. 
When  the  facts  and  conclusions  of  law  shall 
have  been  found,  the  court  shall  report  its  find- 
ings to  the  department  by  which  it  was  trans- 
mitted. § 12.  This  court  dismissed  an  appeal 
from  a finding  of  the  Court  of  Claims,  under 
this  Act.  Referring  to  the  cases  of  Hayburn, 
Todd,  Ferreira,  and  Gordon,  above  cited,  it 
observed:  “Such  a finding  is  not  made  obliga- 
tory on  the  department  to  which  it  is  reported 
— certainly  not  so  in  terms — and  not  so,  as  we 
think,  by  any  necessary  implication.  We  re- 
gard the  function  of  the  Court  of  Claims,  in 
such  a case,  as  ancillary  and  advisory  only. 
The  finding  or  conclusion  reached  by  that 
court  is  not  enforceable  by  any  process  of  exe- 
cution issuing  from  the  court,  nor  is  it  made 
by  the  statute  the  final  and  indisputable  basis 
of  action  either  by  the  department  or  by  Con- 
gress.” p.  226  (431). 

The  views  we  have  expressed  in  the  present 
case  are  not  inconsistent  with  anything  said  or 
decided  in  those  cases.  They  do  not,  in  any 
manner,  infringe  upon  the  salutary  doctrine 
that  Congress  (excluding  the  special  cases  pro- 
vided for  in  the  Constitution,  as,  for  instance, 
iu  section  two  of  article  two  of  that  instru- 
ment) may  not  impose  upon  the  courts  of  the 
United  States  any  duties  not  strictly  judicial. 
The  duties  assigned  to  the  circuit  courts  of  the 
United  States  by  the  12th  section  of  the  Inter- 
state Commerce  Act  are  judicial  in  their 
nature.  The  inquiry  whether  a witness  before 
the  Commission  is  bound  to  answer  a partic- 
ular question  propounded  to  him,  or  to  produce 
books,  papers,  etc. , in  his  possession  and  called 
for  by  that  body,  is  one  that  cannot  be  com- 
mitted to  a subordinate  administrative  or  ex- 
ecutive tribunal  for  final  determination.  Such 
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a body  could  not,  under  our  system  of  govern- 
ment, and  consistently  with  due  process  of  law,, 
be  invested  with  authority  to  compel  obedience 
to  its  orders  by  a judgment  of  fine  or  imprison- 
ment. Except  in  the  particular  instances 
enumerated  in  the  Constitution,  and  considered 
in  Anderson  v.  Bunn,  19  U.  S.  6 Wheat.  204 
[5:242],  and  in  Kilbourn  v.  Thompson , 103  U. 
S.  168,  190  [26:377,386],  of  the  exercise  by 
either  house  of  Congress  of  its  right  to  punish 
disorderly  behavior  upon  the  part  of  its  mem- 
bers, and  to  compel  the  attendance  of  witness- 
es, and  the  production  of  papers  in  election 
and  impeachment  cases,  and  in  cases  that  may 
involve  the  existence  of  those  bodies,  the  pow- 
er to  impose  fine  or  imprisonment  in  order  to 
compel  the  performance  of  a legal  duty  im- 
posed by  the  United  States,  can  only  be  exerted, 
under  the  law  of  the  land,  by  a competent 
judicial  tribunal  having  jurisdiction  in  the 
premises.  See  Whitcomb's  Case,  120  Mass.  118, 
21  Am.  Rep.  502,  and  authorities  there  cited. 

Without  the  aid  of  judicial  process  of  some- 
kind,  the  regulations  that  Congress  may  estab- 
lish in  respect  to  interstate  commerce  cannot 
be  adequately  or  efficiently  enforced.  One 
mode,  as  already  suggested — the  validity  of 
which  is  not  questioned — of  compelling  a wit- 
ness to  testify  before  the  Interstate  Commerce 
Commission,  to  answer  questions  propounded 
to  him  relating  to  the  matter  under  investiga- 
tion and  which  the  law  makes  it  his  duty  to 
answer,  and  to  produce  books,  papers,  etc.  is 
to  make  his  refusal  to  appear  and  answer,  or  to 
produce  the  documentary  evidence  called  for, 
an  offence  against  the  United  States  punishable 
by  fine  or  imprisonment.  A criminal  prose- 
cution of  the  witness  under  such  a statute,  it  is 
conceded,  would  be  a case  or  controversy 
within  the  meaning  of  the  Constitution,  of 
which  a court  of  the  United  States  could  take 
jurisdiction.  Another  mode  would  be  to  pro- 
ceed by  information  to  recover  any  penalty 
imposed  by  the  statute.  A proceeding  of  that 
character,  it  is  also  conceded,  would  be  a case 
or  controversy  of  which  a court  of  the  United 
States  could  take  cognizance.  If,  however, 
Congress,  in  its  wisdom,  authorizes  the  Com- 
mission to  bring  before  a court  of  the  United 
States  for  determination  the  issues  between  it 
and  a witness,  that  mode  of  enforcing  the  Act 
of  Congress,  and  of  compelling  the  witness,  to 
perform  his  duty,  is  said  not  to  be  judicial, 
and  is  beyond  the  power  of  Congress  to  pre- 
scribe. 

We  cannot  assent  to  any  view  of  the  Con- 
stitution that  concedes  the  power  of  Congress 
to  accomplish  a named  result,  indirectly,  by 
particular  forms  of  judicial  procedure,  but 
denies  its  power  to  accomplish  the  same  result, 
directly,  and  by  a different  proceeding  judicial 
in  form.  We  could  not  do  so  without  deny- 
ing to  Congress  the  broad  discretion  with 
which  it  is  invested  by  the  Constitution  of  em- 
ploying all  or  any  of  the  means  that  are  ap* 
propriate  or  plainly  adapted  to  an  end  which 
it  has  unquestioned  power  to  accomplish, 
namely,  the  protection  of  interstate  commerce 
against  improper  burdens  and  discriminations. 
Indeed,  of  all  the  modes  that  could  be  consti- 
tutionally prescribed  for  the  enforcement  of 
the  regulations  embodied  in  the  Interstate 
Commerce  Act,  that  provided  by  the  12th  sec- 
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tion  is  the  one  which,  more  than  any  other, 
will  protect  the  public  against  the  devices  of 
those  who,  taking  advantage  of  special  cir- 
cumstances, or  by  means  of  combinations  too 
powerful  to  be  resisted  and  overcome  by  indi- 
vidual effort,  would  subject  commerce  among 
the  states  to  unjust  and  unreasonable  burdens. 

The  present  proceeding  is  not  merely  ancil- 
lary and  advisory.  It  is  not,  as  in  Gordon’s 
case,  one  in  which  the  United  States  seeks 
from  the  circuit  court  of  the  United  States  an 
opinion  that  “would  remain  a dead  letter, 
and  without  any  operation  upon  the  rights  of 
the  parties.”  The  proceeding  is  one  for  de 
termining  rights  arising  out  of  specified  mat- 
ters in  dispute  that  concern  both  the  general 
public  and  the  individual  defendants.  It  is 
one  in  which  a judgment  may  be  rendered 
that  will  be  conclusive  upon  the  parties  until 
reversed  by  this  court.  And  that  judgment 
may  be  enforced  by  the  process  of  the  circuit 
court.  Is  it  not  clear  that  there  are  here  parties 
on  each  side  of  a dispute  involving  grave 
questions  of  legal  rights,  that  their  respective 
positions  are  defined  by  pleadings,  and  that 
the  customary  forms  of  judicial  procedure 
have  been  pursued?  The  performance  of  the 
duty  which,  according  to  the  contention  of 
the  government,  rests  upon  the  defendants, 
cannot  be  directly  enfo'rced  except  by  judicial 
process.  One  of  the  functions  of  a court  is  to 
compel  a party  to  perform  a duty  which  the 
law  requires  at  his  hands.  If  it  be  adjudged 
that  the  defendants  are,  in  law,  obliged  to  do 
what  they  have  refused  to  do,  that  determina- 
tion will  not  be  merely  ancillary  and  advisory, 
but,  in  the  words  of  Sanborn’s  case,  will  be  a 
“ final  and  indisputable  basis  of  action,”  as  be- 
tween the  Commissipn  and  the  defendants, 
and  will  furnish  a precedent  in  all  similar 
cases.  It  will  be  as  much  a judgment  that 
may  be  carried  into  effect  by  judicial  process 
as  one  for  money,  or  for  the  recovery  of  prop- 
erty, or  a judgment  in  mandamus  command- 
ing the  performance  of  an  act  or  duty  which 
the  law  requires  to  be  performed,  or  a judg- 
ment prohibiting  the  doing  of  something  which 
the  law  will  not  sanction.  It  is  none  the  less 
the  judgment  of  a judicial  tribunal  dealing 
with  questions  judicial  in  their  nature,  and 
presented  in  the  customary  forms  of  judicial 
proceedings,  because  its  effect  may  be  to  aid  an 
administrative  or  executive  body  in  the  per- 
formance of  duties  legally  imposed  upon  it  by 
Congress  in  execution  of  a power  granted  by 
the  Constitution. 

This  view  is  illustrated  by  the  case  of  Fong 
Yue  Ting  v.  United  States,  149  U.  S.  698,728 
[37:  905,918],  which  arose  under  the  Act  of 
May  5,  1892,  chap.  60,  prohibiting  the  coming 
of  Chinese  persons  into  the  United  States. 
That  Act  provided  for  the  arrest  and  removal 
from  the  United  States  of  any  person  of 
Chinese  descent  unlawfully  within  this  coun- 
try, unless  such  persons  shall  establish,  by 
affirmative  proof,  to  the  satisfaction  of  a jus- 
tice, judge  or  commissioner  of  the  United 
States  before  whom  he  might  be  brought  and 
tried,  his  lawful  right  to  remain  in  the 
United  States.  It  also  authorized  the  arrest  of 
such  person  by  any  customs  official,  collector 
of  internal  revenue,  or  United  States  marshal, 
and  taken  before  a United  States  judge.  This 
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court  said:  “ When,  in  the  form  prescribed  by- 
law, the  executive  officer,  acting  in  behalf  of 
the  United  States,  brings  the  Chinese  laborer 
before  the  judge,  in  order  that  he  may  be 
heard,  and  the  facts  upon  which  depends  bis 
right  to  remain  in  the  country  be  decided,  a 
case  is  duly  submitted  to  the  judicial  power; 
for  here  are  all  the  elements  of  a civil  case — a 
complainant,  defendant,  and  a judge — actor , 
reus  et  judex.  3 Bl.  Com.  25;  Osboi'n  v.  Bank 
of  United  States,  22  U.  S.  9 Wheat.  738,819 
[6:  204,223].  No  formal  complaint  or  plead- 
ings are  required,  and  the  want  of  them  does 
not  affect  the  authority  of  the  judge,  or  the 
validity  of  the  statute.” 

Another  suggestion  thrown  out  in  argument 
against  the  validity  of  the  12th  section  of  the  In- 
terstate Commerce  Act,  in  the  particular  advert- 
ed to,  is  that  the  defendants  are  not  accorded 
a right  of  trial  by  jury.  If,  as  we  have  endeav- 
ored to  show,  this  proceeding  make  a case  or 
controversy  within  the  judicial  power  of  the 
United  States,  the  issue  whether  the  defendants 
are  under  a duty  to  answer  the  questions  pro- 
pounded to  them,  and  to  produce  the  books, 
papers,  documents,  etc.,  called  for,  is  mani- 
festly not  one  for  the  determination  of  a jury. 
The  issue  presented  is  not  one  of  fact,  but  of 
law  exclusively.  In  such  a case,  the  defend- 
ant is  no  more  entitled  to  a jury  than  is  a de- 
fendant in  a proceeding  by  mandamus  to  com- 
pel him,  as  an  officer,  to  perform  a ministerial 
duty.  Of  course,  the  question  of  punishing 
the  defend  ants  for  contempt  could  notarise  be- 
fore the  Commission;  for,  in  a judicial  sense, 
there  is  no  such  thing  as  contempt  of  a subor- 
dinate administrative  body.  No  question  of 
contempt  could  arise  until  the  issue  of  law,  in 
the  circuit  court,  is  determined  adversely  to 
the  defendants  and  they  refuse  to  obey,  not 
the  order  of  the  Commission,  but  the  final  or- 
der of  the  court.  And,  in  matters  of  contempt, 
a jury  is  not  required  by  “due  process  of  law.” 
From  the  very  nature  of  their  institution,  and 
that  their  lawful  judgments  may  be  respected 
and  enforced,  the  courts  of  the  United  States 
possess  the  power  to  punish  for  contempt. 
And  this  inherent  power  is  recognized  and  en- 
forced by  a statute  expressly  authorizing  such 
courts  to  punish  contempts  of  their  authority 
when  manifested  by  disobedience  of  their  law- 
ful writs,  process,  orders,  rules,  decrees,  or 
commands.  Rev.  Stat.  §725;  1 Stat.  at  L.  83; 
4 Stat.  at  L.  487;  United  States  v.  Hudson,  11 
U.  S.  7 Cranch,  32  [3:  259];  Anderson  v.  Dunn, 
19  U.  S.  6 Wheat.  204,  227  [5:  242,  247];  Ex 
parte  Robinson,  86  U.  S.  19  Wall.  505,  510  [22: 
205,  207];  Ex  parte  Terry,  128  U.  S.  289,  302, 
303  [32:  405, 408];  Cartwright’s  Case,  114  Mass. 
230,  238.  Surely  it  cannot  be  supposed  that 
the  question  of  contempt  of  the  authority  of  a 
court  of  the  United  States,  committed  by  a dis- 
obedience of  its  orders,  is  triable,  of  right,  by 
a jury. 

We  are  of  opinion  that  a judgment  of  the  cir- 
cuit court  of  theUnited  States  determining  the  is- 
sues presented  by  the  petition  of  the  Interstate 
Commerce  Commission  and  by  the  answers  of 
appellees,  will  be  a legitimate  exertion  of  judi- 
cial authority  in  a case  or  controversy  to  which, 
by  the  Constitution,  the  judicial  power  of  the 
United  States  extends.  And  a final  order 
by  that  court  dismissing  the  petition  of  the 
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Commission,  or  requiring  the  appellees  to  an- 
swer the  questions  propounded  to  them,  and 
to  produce  the  books,  papers,  etc.,  called  for, 
will  be  a determination  of  questions  upon 
which  a court  of  the  United  States  is  capable 
of  acting  and  which  may  be  enforced  by  judi- 
cial process.  If  there  is  any  legal  reason  why 
appellees  should  not  be  required  to  answer  the 
questions  put  to  them,  or  to  produce  the  books, 
papers,  etc.,  demanded  of  them,  their  rights 
can  be  recognized  and  enforced  by  the  court  be- 
low when  it  enters  upon  the  consideration  of  the 
meritsof  the  questions  presen  ted  by  the  petition. 

In  view  of  the  conclusion  reached  upon  the 
only  question  determined  by  the  circuit  court, 
what  judgment  shall  be  here  entered?  The 
case  was  heard  below  upon  the  petition  of  the 
Commission  and  the  answers  of  the  defend- 
ants. But  no  ruling  was  made  in  respect  to 
Ihe  materiality  of  the  evidence  sought  to  be 
obtained  from  the  defendants.  Passing  by  ev- 
ery other  question  in  the  case,  the  circuit  court, 
by  its  judgment,  struck  down  so  much  of  the 


twelfth  section  as  authorized  or  required  the 
courts  to  use  their  process  in  aid  of  inquiries 
before  the  Commission.  Under  the  circum 
stances,  we  do  not  feel  obliged  to  go  further  at 
this  time  than  to  adjudge,  as  we  now  do,  that 
that  section  in  the  particular  named  is  consti- 
tutional, and  to  remand  the  cause  that  the  court 
below  may  proceed  with  it  upon  the  merits  of 
the  questions  presented  by  the  petition  and  the 
answers  of  the  defendants  and  make  such  de- 
termination thereof  as  may  be  consistent  with 
law.  Any  other  course  would,  it  might  be  ap- 
prehended, involve  the  exercise  of  original  ju- 
risdiction, and  might  possibly  work  injustice 
to  one  or  the  other  of  the  parties. 

For  the  reasons  stated  the  judgment  is  reversed , 
and  the  cause  is  remanded  for  further  proceed- 
ings in  conformity  with  this  opinion.  Reversed. 

Dissenting:  Mr.  Justice  Brewer,  The  Chief 
Justice,  Mr.  Justice  Jackson.  Mr.  Justice 
Field  was  not  present  at  the  argument  of  this 
case  and  took  no  part  in  the  consideration  or 
decision  of  it. 


JOHN  H.  REAGAN  et  al.,  Appts., 

THE  FARMERS  LOAN  & TRUST  COMPANY  et  al. 


(See  S.  C.  154  U.  S.  362,  38  L.  ed.  — .) 

[No.  928.] 


•Suit  against  a state— jurisdiction  of  Federal  court — state  power  to  regulate  charges  by  car- 
rier— equity  powers  of  United  States  court — validity  of  statute — courts  may  restrain  rates 
fixed  by  a commission — equal  protection  of  property — lfth  Amendment — reasonableness 
of  rates — rates  prescribed  by  Texas  railroad  commission  unjust. 


1.  A suit  to  restrain  the  enforcement  by  state  of- 
ficers of  unjust  and  unreasonable  rates  fixed  for 
carriers  by  state  authority  is  not  a suit  against 
the  state,  within  the  prohibition  of  the  11th 
Amendment,  since  the  state  is  interested  only  in  a 
governmental  and  not  in  a pecuniary  sense. 

2.  The  constitutionality  of  a state  statute  will  not 
oust  the  jurisdiction  of  a Federal  court  in  a suit 
between  citizens  of  different  states  to  prevent 
such  wrongful  administration  of  the  statute  by 
state  officers,  as  will  make  it  an  illegal  burden 
and  exaction  upon  an  individual. 

3.  A section  of  a statute  prescribing  penalties, 
and  another  section  declaring  the  effect  as  evi- 
dence of  freights  fixed  by  commissioners  may  be 
dropped  as  invalid  without  affecting  the  validity 
of  the  remainder  of  the  statute,  where  it  appears 
that  the  prime  object  of  the  statute  was  the 
establishment  of  rules  for  the  operation  of  rail- 
roads, ancb  the  regulation  of  their  rates,  which 
can  be  fully  accomplished  irrespective  of  those 
sections. 

4.  Although  the  formation  of  a tariff  of  charges 
for  transportation  by  a common  carrier  is  a legis- 
lative or  ministerial  rather  than  a judicial  func- 
tion, the  court  may  decide  whether  or  not  such 
rates  are  unjust  and  unreasonable  and  such  as  to 
work  a practical  destruction  to  rights  of  prop- 
erty, and  if  found  so  to  be  may  restrain  their 
operation. 

Note.— As  to  power  of  Congress  to  regulate  com- 
merce, see  note  to  Gibbons  v.  Ogden,  6:  23,  and  to 

Brown  v.  Maryland1,  6: 678. 

As  to  tonnage  tax  see  note  to  Inman  SS.  Co.  v. 

Tinker.  24: 118. 

As  to  interstate  commerce ; regulation  of;  power  of 
Mem.— References  in  note.are  to  U.S.  Repts.  L.  ed. 
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5.  The  fixing  and  enforcement  by  a railroad  comT 
mission  of  unjust  and  unreasonable  rates  for 
transportation  by  railroad  companies  is  an  un- 
constitutional denial  of  the  equal  protection  of 
the  laws. 

6.  A schedule  of  rates  made  by  railroad  commis- 
sioners, being  challenged  as  a whole,  the  court 
must  either  condemn  or  sustain  it  as  a whole  and 
cannot  rearrange  it  or  prepare  a new  schedule. 

7.  An  injunction  against  the  enforcement  of  un- 
reasonable and  unjust  rates  fixed  by  railroad 
commissioners  must  not  extend  to  restraining 
the  commission  from  proceeding  to  establish 
other  rates. 

8.  A tariff  of  railroad  rates  fixed  by  a commission, 
which  will  so  diminish  the  earnings  of  a road  that 
they  will  not  be  able  to  pay  one  half  the  interest 
on  its  bonded  debt  above  the  operating  expenses, 
is  unjust  and  unreasonable,  where,  without  waste 
or  mismanagement  in  construction  or  operation, 
the  road  has  cost  far  more  than  the  amount  of 
stock  and  bonds  outstanding,  which  represent 
money  expended  in  its  construction,  and  the 
rates  have  been  voluntarily  decreased  by  the 
company  within  ten  years  more  than  50  per  cent, 
while  under  these  rates  the  stock,  representing 
two  fifths  of  the  value  of  the  road,  has  never 
received  a dividend,  and  for  the  last  three  years 
the  earnings  above  operating  expenses  have 
been  insufficient  to  pay  the  bonded  debt. 

Congress;  how  tar  exclusive , see  notes  to  Gloucester 
Ferry  Co.  v.  Pennsylvania,  29: 158. 

As  to  power  of  Congress  to  control  commerce; 
state  statute  when  valid  as  being  a regulation  of  com- 
merce; drummers;  vessels;  railways;  telegraph  com- 
panies; state  tax  on  commerce , when  valid , see  note 
to  Harmon  v.  Chicago,  37:216. 
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APPEAL  from  a decree  of  the  Circuit  Court  | 
of  the  United  States  for  the  Western  Dis- 
trict of  Texas,  perpetually  enjoining  the  In- 
ternational & Great  Northern  Railroad  Com- 
pany from  putting  or  continuing  in  effect  the 
rates  or  tariffs  of  the  railroad  commission  of 
Texas,  described  in  the  complaint,  and  per- 
petually enjoining  said  railroad  commission  and 
the  Attorney  General  of  Texas,  from  institut- 
ing any  suits  for  penalties  under  the  law  of 
Texas  of  April,  3,  1891,  or  under  or  by  virtue 
of  the  said  tariffs  of  said  railroad  commission, 
etc. , and  perpetually  restraining  said  railroad 
commission  from  issuing  any  further  tariffs, 
and  decreeing  that  the  rates  and  tariffs  hereto- 
for  made  and  issued  by  said  commission  and 
described  in  the  complaint  are  unreasonable, 
unfair  and  unjust,  and  cancelling  the  same, 
and  declaring  the  same  to  be  null  and  void, 
etc.  Reversed  in  part  and  affirmed  in  part. 

Statement  by  Mr.  Justice  Brewer: 

On  April  3,  1891,  the  legislature  of  the  state 
of  Texas  passed  aR  act  to  establish  a railroad 
eommission.  The  first  section  provides  for 
the  appointment  and  qualification  of  three  per- 
sons to  constitute  the  commission;  the  second 
for  the  organization  of  the  commission,  while 
the  third  defines  the  powers  and  duties  of  the 
eommission,  and  is  as  follows: 

“Sec.  3.  The  power  and  authority  is  hereby 
vested  in  the  railroad  commission  of  Texas, 
and  it  is  hereby  made  its  duty,  to  adopt  all 
necessary  rates,  charges,  and  regulations  to 
govern  and  regulate  railroad  freight  and  pas- 
senger tariffs,  the  power  to  correct  abuses  and 
prevent  unjust  discrimination  and  extortion  in 
the  rates  of  freight  and  passenger  tariffs  on 
the  different  railroads  in  this  state,  and  to  en- 
force the  same  by  having  the  penalties  inflicted 
as  by  this  act  prescribed  through  proper  courts 
having  jurisdiction. 

“{a)  The  said  commission  shall  have  power, 
and  it  shall  be  its  duty,  to  fairly  and  justly 
■classify  and  subdivide  all  freight  and  property 
of  whatsoever  character  that  may  be  trans- 
ported over  the  railroads  of  this  state  into  such 
general  and  special  classes  or  subdivisions  as 
may  be  found  necessary  and  expedient. 

“(6)  The  commission  shall  have  power,  and 
it  shall  be  its  duty,  to  fix  to  each  class  or  sub- 
division of  freight  a reasonable  rate  for  each 
railroad  subject  to  this  act  for  the  transporta- 
tion of  each  of  said  classes  and  subdivisions. 

“(c)  The  classifications  herein  provided  for 
-shall  apply  to  and  be  the  same  for  all  railroads 
subject  to  the  provisions  of  this  act. 

“(d)  The  said  commission  may  fix  different 
Tates  for  different  railroads  and  for  different 
lines  under  the  same  management,  or  for  dif- 
ferent parts  of  the  same  lines  if  found  neces- 
sary to  do  justice,  and  may  make  rates  for 
•express  companies  different  from  the  rates 
fixed  for  railroads. 

“(c)  The  said  commission  shall  have  power, 
and  it  shall  be  its  duty,  to  fix  and  establish  for 
all  or  any  connecting  lines  of  railroad  in  this 
state  reasonable  joint  rates  of  freight  charges 
for  the  various  classes  of  freight  and  cars  that 
may  pass  over  two  or  more  lines  of  such  rail- 
roads. j 
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“(/)  If  any  two  or  more  connecting  rail- 
roads shall  fail  to  agree  upon  a fair  and  just 
division  of  the  charges  arising  from  the  trans- 
portation of  freights,  passengers  or  cars  over 
their  lines,  the  commission  shall  fix  the  pro 
rata  part  of  such  charges  to  be  received  by 
each  of  said  connecting  lines. 

‘ ‘( g)  Until  the  commission  shall  make  the 
classifications  and  schedules  of  rates  as  herein 
provided  for,  and  afterwards  if  they  deem  it 
advisable,  they  may  make  partial  or  special 
classifications  for  all  or  any  of  the  railroads 
subject  hereto,  and  fix  the  rates  to  be  charged 
by  such  roads  therefor;  and  such  classifications 
and  rates  shall  be  put  into  effect  in  the  man- 
ner provided  for  general  classifications  and 
schedules  of  rates. 

"(h)  The  commission  shall  have  power,  and 
it  shall  be  its  duty  from  time  to  time,  to  alter, 
change,  amend,  or  abolish  any  classification 
or  rate  established  by  it  when  deemed  neces- 
sary; and  such  amended,  altered,  or  new 
classifications  or  rates  shall  be  put  into  effect 
in  the  same  manner  as  the  originals. 

“(i)  The  commission  may  adopt  and  enforce 
such  rules,  regulations,  and  modes  of  proce- 
dure as  it  may  deem  proper  to  hear  and  deter- 
mine complaints  that  may  be  made  against 
the  classifications  or  the  rates,  the  rules,  reg- 
ulations, and  determinations  of  the  commission. 

“ (j)  The  commission  shall  make  reasonable 
and  just  rates  of  charges  for  each  railroad 
subject  hereto  for  the  use  or  transportation  of 
loaded  or  empty  ears  on  its  road;  and  may  es- 
tablish for  each  railroad  or  for  all  railroads 
alike  reasonable  rates  for  the  storing  and 
handling  of  freight  and  for  the  use  of  cars  not 
unloaded  after  forty  eight  hours’  notice  to  the 
consignee,  not  to  include  Sundays. 

“ ( k ) The  commission  shall  make  and  estab- 
lish reasonable  rates  for  the  transportation  of 
passengers  over  each  or  all  of  the  railroads 
subject  hereto,  which  rates  shall  not  exceed  the 
rates  fixed  by  law.  The  commission  shall  have 
power  to  prescribe  reasonable  rates,  tolls,  or 
charges  for  all  other  services  performed  by 
any  railroad  subject  hereto.” 

The  first  paragraph  of  the  fourth  section  is 
in  these  words: 

“ Sec.  4.  Before  any  rates  shall  be  estab- 
lished under  this  act,  the  commission  shall  give 
the  railroad  company  to  be  affected  thereby 
ten  days’  notice  of  the  time  and  place  when 
and  where  the  rates  shall  be  fixed;  and  said 
railroad  company  shall  be  entitled  to  be  heard 
at  such  time  and  place,  to  the  end  that  justice 
may  be  done;  and  it  shall  have  process  to  en- 
force the  attendance  of  its  witnesses.  All 
process  herein  provided  for  shall  be  served  as 
in  civil  cases.” 

The  remaining  paragraphs  give  power  to 
adopt  rules  of  procedure.  The  fifth,  sixth, 
and  seventh  sections  are  as  follows: 

“ Sec.  5.  In  all  actions  between  private 
parties  and  railway  companies  brought  under 
this  law,  the  rates,  charges,  orders,  rules,  reg- 
ulations, and  classifications  prescribed  bv  said 
commission  before  the  institution  of  such  ac- 
tion shall  be  held  conclusive,  and  deemed  and 
accepted  to  be  reasonable,  fair,  and  just,  and 
I in  such  respects  shall  not  be  controverted 
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therein  until  finally  found  otherwise  in  a 
direct  action  brought  for  that  purpose  in  the 
manner  prescribed  by.  sec; ions  6 and  7 hereof. 

“ Sec.  6.  If  any  railroad  company  or  other 
party  at  interest  be  dissatisfied  with  the  decis- 
ion of  any  rate,  classification,  rule,  charge, 
order,  act,  or  regulation  adopted  by  the  com- 
mission, such  dissatisfied  company  or  party 
may  file  a petition  setting  forth  the  particular 
cause  or  causes  of  objection  to  such  decision, 
act,  rate,  rule,  charge,  classification,  or  order, 
or  to  either  or  all  of  them,  in  a court  of  com- 
petent jurisdiction  in  Travis  county,  Texas, 
against  said  commission  as  defendant.  Said 
action  shall  have  precedence  over  all  other 
causes  on  the  docket  of  a different  nature, 
and  shall  be  tried  and  determined  as  other 
civil  causes  in  said  court.  Either  party  to  said 
action  may  appeal  to  the  appellate  court  hav- 
ing jurisdiction  of  said  cause,  and  said  ap- 
peal shall  be  at  once  returnable  to  said  appel- 
late court,  at  either  of  its  terms,  and  said  ac- 
tion so  appealed  shall  have  precedence  in  said 
appellate  court  of  all  causes  of  a different 
character  therein  pending:  Provided,  That  if 
the  court  be  in  session  at  the  time  such  right 
of  action  accrues,  the  suit  may  be  filed  during 
such  term  and  stand  ready  for  trial  after  ten 
days’  notice. 

“Sec.  7.  In  all  trials  under  the  foregoing 
section  the  burden  of  proof  shall  rest  upon 
the  plaintiff,  who  must  show  by  clear  and  sat- 
isfactory evidence  that  the  rates,  regulations, 
orders,  classifications,  acts,  or  charges  com- 
plained of  are  unreasonable  and  unjust  to  it 
or  them.” 

Sections  8, 9, 10, 11, 12,  and  13  contain  special 
provisions  which  are  not  material  to  the  con- 
sideration of  any  question  presented  in  thiscase. 

Section  14  reads: 

“Sec.  14.  If  any  railroad  company  subject 
to  this  act,  or  its  agent  or  officer,  shall  hereaf- 
ter charge,  collect,  demand  or  receive  from 
any  person,  company,  firm  or  corporation  a 
greater  rate,  charge,  or  compensation  than 
that  fixed  and  established  by  the  railroad  com- 
mission for  the  transportation  of  freight,  pas- 
sengers, or  cars,  or  for  the  use  of  any  car  on 
the  line  of  its  railroad,  or  any  line  operated  by 
it,  or  for  receiving,  forwarding,  handling,  or 
storing  any  such  freight  or  cars,  or  for  any 
other  service  performed  or  to  be  performed  by 
it,  such  railroad  company  and  its  said  agent 
and  officer  shall  be  deemed  guilty  of  extor- 
tion, and  shall  forfeit  and  pay  to  the  state  of 
Texas  a sum  not  less  than  $100  nor  more  than 
$5000.” 

Section  15  defines  unjust  discrimination, 
and  imposes  a penalty  of  not  less  than  $500 
nor  more  than  $5000  upon  any  railroad  com- 
pany violating  any  provision  of  the  section. 

Section  16  is  leveled  against  officers  and 
agents  of  railroads,  and  imposes  a penalty  of 
not  less  than  $100  nor  more  than  $1000  for 
certain  offenses  denounced  therein. 

Section  17  declares  that  any  railroad  com- 
pany violating  the  provisions  of  the  act  shall 
be  liable  to  the  persons  injured  thereby  for  the 
damages  sustained  in  consequence  of  such  vio- 
lation, and  in  case  it  is  guilty  of  extortion  or 
discrimination,  as  defined  in  the  act,  shall 
pay,  in  addition  to  such  damages  to  the  person 
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injured,  a penalty  of  not  less  than  $125  nor 
more  than  $500. 

In  sections  18  and  19  are  further  provisions 
as  to  penalties.  The  remaining  sections,  20  to 
2^,  inclusive,  contain  matter  of  detail  which  is 
uh'important  in  this  case. 

Three  of  the  plaintiffs  in  error,  Reagan, 
McLean,  and  Foster,  were  duly  appointed  and 
qualified  as  members  of  said  railroad  commis- 
sion, and  organized  it  on  the  10th  day  of  June,. 
1891.  The  other  plaintiff  in  error,  Culberson, 
is  the  attorney  general  of  the  state,  wUo,  by 
section  19  of  the  act,  was  charged  with  the 
duty  of  instituting  suits  in  the  name  of  the 
state  for  the  recovery  of  all  the  penalties  pre- 
scribed by  the  act,  excepting  those  recoverable 
by  individuals  under  the  authority  of  sec- 
tion 17. 

After  the  commission  had  organized  on  June 
10,  it  proceeded  to  establish  certain  rates  for 
the  transportation  of  goods  over  the  railroads 
in  the  state,  and  also  certain  regulations  for  the 
management  of  such  transportation.  There- 
after, on  April  30,  1892,  the  Farmers’  Loan  & 
Trust  Company  filed  its  bill  in  the  Circuit 
Court  of  the  United  States  for  the  Western 
District  of  Texas,  making^as  defendants  the 
railroad  commissioners,  the  attorney  general, 
the  International  & Great  Northern  Railroad.. 
Company,  and  Thomas  M.  Campbell,  the  re- 
ceiver thereof,  duly  appointed  by  the  district 
court  of  Smith  county,  Texas.  That  bill,, 
which  is  too  long  to  be  copied  in  full,  alleged 
that  the  plaintiff  was  the  trustee  in  a trust  deed 
executed  by  the  railroad  company  on  the  15th 
day  of  June,  1881,  to  secure  a second  series  of 
bonds,  aggregating  $7,054,000,  bearing  inter- 
est at  the  rate  of  6 per  cent  per  annum;  and  that 
there  was  a prior  issue  of  bonds  to  the  amount 
of  $7,954,000,  secured  by  a conveyance  to  John 
S.  Kennedy  and  Samuel  Sloan,  as  trustees.  It 
then  set  forth  the  railroad  commission  act 
heretofore  referred  to,  or  so  much  thereof  as 
was  deemed  material,  the  proceedings  of  the 
commission,  and  the  notices  that  were  given  to 
the  railroad  company,  and  attached  as  exhibits 
the  several  orders  prescribing  rates  and  regu- 
lations. It  also  averred  generally  that  such 
rates  were  unreasonable  and  unjust,  set  forth 
certain  specific  facts  which  it  claimed  estab- 
lished the  injustice  and  unreasonableness  of 
those  rates,  and  prayed  a decree  restraining  the 
commission  from  enforcing  those  rates,  or  any 
other  rates,  and  also  restraining  the  attorney 
general  from  instituting  any  suits  to  recover 
penalties  for  failing  to  conform  to  such  rates 
and  obey  such  regulations.  The  International 
& Great  Northern  Railroad  Company  ap- 
peared, filed  an  answer  and  also  a cross  hill 
similar  in  its  scope  and  effect  to  the  bill  filed 
by  the  plaintiff,  and  praying  substantially  the 
same  relief.  The  railroad  commission  and  the 
attorney  general  at  first  filed  answers,  but,, 
after  a certain  amount  of  testimony  had  been 
taken  (of  the  nature  and  extent  of  which  we 
are  not  advised,  inasmuch  as  it  is  not  preserved 
in  the  record)  they  withdrew  their  answers  and 
filed  demurrers,  leave  being  given  at  the  same 
time  to  the  complainant  and  cross  complainant 
to  amend  the  bill  and  cross  bill  before  the  fil- 
ing of  the  demurrer.  The  amendments  to  the 
bill  and  cross  bill  were  similar,  and  contained 
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allegations  more  in  detail  of  the  losses  in  rev- 
enue sustained  by  the  company  through  the 
enforcement  of  the  tariffs,  and  the  average  re- 
duction caused  by  such  tariffs  in  the  rate 
theretofore  existing;  and  also  setting  forth  cer- 
tain contract  rights  under  an  act  of  the  legis- 
lature of  the  state  of  Texas,  passed  on  February 
7,  1853.  Thereafter  the  cause  was  submitted 
to  the  court  on  the  bills  and  cross  bills  and  de- 
murrers, aud,  on  March  23,  1893,  a decree  was 
entered  in  favor  of  the  plaintiff  as  follows: 

“This  cause  having  been  set  down  for  final 
hearings  on  the  pleadings  and  evidence,  and 
being  called  for  hearing  thereon,  the  defend- 
ants John  H.  Reagan,  William  P.  McLean, 
L.  L.  Foster,  and  Charles  A.  Culberson  pre- 
sented their  motion,  on  file  herein,  for  leave 
to  withdraw  their  answers  and  file  demurrers, 
which  motion  was  granted  conditioned  upon 
the  said  defendants  paying  all  costs  of  taking 
depositions  and  evidence,  herein  against  them 
to  be  taxed,  and  for  which  execution  may 
issue,  and  on  condition  that  the  complainant 
and  cross  complainant  have  leave  to  amend  be- 
fore the  filing  of  the  demurrers  of  the  said 
defendants,  which  leave  was  granted,  and 
whereupon  said  amendments  were  filed,  and 
the  demurrers  of  the  said  defendants  were  filed 
to  the  original  bill  of  complaint  and  cross- bill 
in  this  cause,  as  also  to  all  amendments  there- 
to, and  were,  by  complainant  and  cross  com- 
plainant, set  down  for  argument  by  consent, 
and  were  by  all  parties  forthwith  submitted ; and 
thereupon,  in  consideration  thereof,  it  was  or- 
dered, adjudged,  and  decreed  that  said  de- 
murrers be,  and  the  same  are  hereby,  over- 
ruled; and  the  defendants  John  H.  Reagan, 
William  P.  McLean,  L.  L.  Foster,  and  Charles 
A.  Culberson  having  entered  of  record  their 
refusal  to  make  further  answer,  and  the  fact 
that  they  stood  upon  their  demurrers,  and  all 
parties  submitting  the  cause  for  final  decree,  it 
is  now,  upon  consideration  thereof,  ordered, 
adjudged,  and  decreed  that  the  bill  of  com- 
plaint as  amended,  and  the  cross  bill  of  com- 
plainant as  amended,  in  the  above  entitled 
cause,  be,  and  the  same  are  hereby,  sustained 
and  taken  for  confessed.  And  the  said  cause 
coming  on  further  to  be  heard  upon  the  bill  of 
complaint  herein  as  amended,  and  upon  the 
answer  of  the  defendant  railroad  company 
thereto,  confessing  the  same,  it  is  further  or- 
dered, adjudged,  and  decreed  as  follows,  to 
wit: 

“ First.  That  the  injunctions  heretofore  is- 
sued in  this  cause  be,  and  the  same  are  hereby, 
made  perpetual,  and  accordingly, 

“Second.  That  defendant,  the  International 
& Great  Northern  Railroad  Company  be,  and 
it  is  hereby,  perpetually  enjoined,  restrained, 
and  prohibited  from  putting  or  continuing  in 
effect  the  rates,  tariffs,  circulars,  or  orders  of 
the  railroad  commission  of  Texas,  or  either  or 
any  of  them,  as  described  in  the  bill  of  com- 
plaint herein  and  in  ‘ Exhibit  C’  thereto  and 
therewith  filed,  and  from  charging  or  contin- 
uing to  charge  the  rates  specified  in  said  tar- 
iffs, circulars,  or  orders,  or  either  or  any  of 
them. 

“ Third.  It  is  further  ordered,  adjudged, 
and  decreed  that  the  defendants,  the  railroad 
commission  of  Texas  and  the  defendants,  John 
H.  Reagan, William  P.  McLean,  and  L.  L.  Fos- 
4 Inter  S. 


ter,  acting  as  the  railroad  commission  of  Tex- 
as, and  their  successors  in  office,  and  the  de- 
fendant, Charles  A.  Culberson,  acting  as 
attorney  general  of  the  state  of  Texas,  and  his 
successors  in  office,  be,  and  they  are  hereby, 
perpetually  enjoined,  restrained,  and  prohib- 
ited from  instituting  or  authorizing  or  directing 
any  suit  or  suits,  action  or  actions,  against  the 
defendant  railroad  company  for  the  recovery 
of  any  penalties  under  and  by  virtue  of  the 
provisions  of  the  act  of  the  legislature  of  the 
state  of  Texas,  approved  April  3,  1891,  and 
fully  described  in  the  bill  of  complaint;  or  un- 
der or  by  virtue  of  any  of  the  said  tariffs,  or- 
ders, or  circulars  of  the  said  railroad  commis- 
sion of  Texas,  or  any  or  either  of  them,  or 
under  or  by  virtue  of  the  said  act  and  the  said 
tariffs,  orders,  or  circulars  of  said  railroad 
commission,  or  any  or  either  of  them  com- 
bined, and  said  defendants  Reagan,  McLean 
and  Foster  and  the  railroad  commission  of 
Texas  are  further  perpetually  restrained  from 
certifying  any  copy  or  copies* of  any  of  said 
orders,  tariffs,  or  circulars,  or  from  delivering, 
or  causing  or  permitting  to  be  delivered,  cer- 
tified copies  of  any  of  said  orders,  tariffs,  or 
circulars  to  the  said  Culberson  or  any  other 
party,  and  from  furnishing  the  said  Culberson, 
or  any  other  party,  any  information  of  any 
character  for  the  purpose  of  inducing,  enabling, 
or  aiding  him  or  any  other  party  to  institute  or 
prosecute  any  suit  or  suits  against  the  said 
defendant  railroad  company  for  the  recovery  of 
any  penalty  or  penalties  under  the  said  act. 

“Fourth.  It  is  further  ordered,  adjudged, 
and  decreed  that  the  said  railroad  commission 
of  Texas  and  the  said  Reagan,  McLean  and 
Foster  be  perpetually  enjoined,  restrained,  and 
prohibited  from  making,  issuing,  or  delivering 
to  the  said  railroad  company,  or  causing  to  be 
made,  issued,  or  delivered  to  it,  any  further 
tariff  or  tariffs,  circular  or  circulars,  order  or 
orders. 

“Fifth.  It  is  further  ordered,  adjudged,  and 
decreed  that  all  other  individuals,  persons,  or 
corporations  be,  and  they  are  hereby,  perpetu- 
ally enjoined,  restrained,  and  prohibited  from 
instituting  or  prosecuting  any  suit  or  suits 
against  the  said  railroad  company  for  the  re- 
covery of  any  damages,  overcharges,  penalty, 
or  penalties,  under  or  by  virtue  of  the  said 
act  or  any  of  its  provisions,  or  under  and  by 
virtue  of  the  said  tariffs,  orders,  or  circulars 
of  the  said  railroad  commission  of  Texas,  or 
any  or  either  of  them,  or  under  and  by  virtue 
of  the  said  act  and  the  said  tariffs,  orders, 
and  circulars,  or  any  or  either  of  them  com- 
bined. 

“Sixth.  It  is  further  ordered,  adjudged,  and 
decreed  that  all  rates,  tariffs,  circulars,  and  or- 
ders heretofore  made  and  issued  by  said  com- 
mission, and  fully  described  in  ‘Exhibit  C’  to 
the  bill  of  complaint  herein,  be,  and  they  are 
hereby,  declared  to  be  unreasonable,  unfair, 
and  unjust  as  to  complainant  and  cross  com- 
plainant, and  they  are  hereby  canceled  and 
declared  to  be  null,  void,  and  of  no  effect. 

“Seventh.  It  is  further  ordered,  adjudged, 
and  decreed  that  all  costs  herein  be  taxed 
against  said  defendants  Reagan,  McLean,  Cul- 
berson, and  Foster  and  the  railroad  commis- 
sion of  Texas,  and  that  execution  may  issue 
I therefor.” 
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From  that  decree  - the  railroad  commission 
and  the  attorney  general  have  appealed  to  this 
■court. 

Messrs.  Charles  A.  Culberson,  Atty. 
Gen.  of  Texas,  Henry  C.  Coke  and  W.  8. 
8imkins,  for  appellants: 

This  being  a suit  by  a citizen  of  the  state  of 
New  York  against  the  attorney  general  and  the 
railroad  commission,  it  is  in  effect  a suit 
against  the  state  of  Texas  inhibited  by  the  11th 
Amendment  to  the  Constitution  of  the  United 
States. 

Ex  parte  Ayers,  123  U.  S.  443  (31:  216); 
Pennoyer  v.  McConnaughy,  140  U.  S.  10 
(35:  365);  Re  Tyler,  149  U.  S.  190  (37:  697); 
Rensselaer  & S.  R.  Co.  v.  Bennington  & R. 
R.  Co.  18  Fed.  Rep.  617;  McWhorter  v.  Pensa- 
cola & A.  R.  Co.  2 L.  R.  A.  504,  24  Fla.  417. 

The  law  does  not  deny  the  right  of  trial  by 
jury.  If  such  were  the  case  it  would  not  render 
it  objectionable.  Trial  by  jury  is  not  essen- 
tial to  due  process  of  law. 

Walker  v.  Sauvinet,  92  U.  S.  90  (23:  678); 
Kennard  v.  Louisiana,  92  U.  S.  480  (23:  478); 
Hurtado  v.  California , 110  U.  S.  533  (28:  237); 
State  v.  Whisner,  35  Kan.  275;  Janes  v.  Rey- 
nolds, 2 Tex.  252;  Reaqli  v.  Spann,  3 Stew. 
(Ala.)  108. 

The  penalties  denounced  by  the  statute  are 
not  immoderate  or  excessive. 

O’Neil  v.  State,  58  Yt.  140,  56  Am.  Rep.  557, 
144  U.  S.  331  (36:  455);  Burlington,  C.  R.  & 
N.  R.  Co.  v.  Bey,  82  Iowa,  341;  Chicago  & N. 
W.  R.  Co.  v.  Bey,  2 Inters.  Com.  Rep.  325,  1 
L.  R.  A.  744,  35  Fed.  Rep.  877. 

The  legislature  has  the  authority  to  establish 
courts  inferior  to  the  supreme  court  and  to  al- 
lot and  distribute  its  jurisdiction  as  it  may 
deem  proper. 

Atlantic  Exp.  Co.  v.  Wilmington  & W.  R.  Co. 
18  L.  R.  A.  393,  111  N.  C.  463. 

By  section  22  of  the  act  its  provisions  are 
expressly  limited  to  the  transportation  of  pass- 
engers, freight  and  cars  between  points  within 
this  state  and  the  rates  fixed  are  also  thus 
limited.  In  the  United  States  all  commerce  is 
subject  to  regulation,  interstate  commerce  by 
Congress  and  internal  commerce  by  the  states. 

Stone  v.  Farmers  Loan  & T.  Co.  116  U.  S. 
334  (29:645);  Gloucester  Ferry  Co.  v.  Penn- 
sylvania, 114 U.  S.  215  (29: 166),  1 Inters.  Com. 
Rep.  382;  Ratterman  v.  Western  U.  Teleg.  Co. 
127  U.  S.  411,  (32:  229),  2 Inters.  Com.  Rep.  59; 
Kentucky  & l.  Bridge  Co.  v.  Louisville  & N.R. 

R. Co.  2 Inters. Com.  Rep.  351,  37  Fed.  Rep. 613. 
Traffic  arrangements  and  competitive  condi- 
tions cannot  take  from  the  state  its  right  to 
regulate  domestic  commerce. 

Chicago,  B.  & Q.  R.  Co.  v.  Bey,  38  Fed. 
Rep.  663. 

If  such  regulation  can  be  said  to  affect  in- 
terstate commerce  in  any  way  it  is  incident- 
ally and  so  remotely  as  not  to  amount  to  a 
regulation  of  such  commerce. 

Ficklen  v.  Shelby  County  Taxing  Bist.  145 
U.  S.  24  (36:  601),  4 Inters.  Com.  Rep.  79; 
Lehigh  Valley  R.  Co.  v.  Pennsylvania,  145  U. 

S.  192  (36:  672),  4 Inters.  Com.  Rep.  87; 
Louisville  & N.  R.  Co.  v.  Tennessee  R.  Com.  19 
Fed.  Rep.  699. 

A regulation  of  commerce,  by  which  the 
revenue  derived  from  the  use  of  property 
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clothed  with  a public  trust  is  reduced,  is  not  a 
taking  of  property  for  public  use. 

Varner  v.  Martin,  21  W.  Va.  534;  Memphis 
Freight  Co.  v.  Memphis,  4 Coldw.  419;  Jenal 
v.  Green  Island  Braining  Co.  12  Neb.  163; 
Shollv.  German  Coal  Co.  118  111.  427,  59  Am. 
Dec.  379;  Re  Eureka  Basin  Warehouse  & Mfg. 
Co.  96  N.Y.  42;  Gilmer  v.  Lime  Point,  18  Cal 
229. 

Sections  1 and  15  of  an  act  of  the  legislature 
of  Texas  alleged  to  have  been  passed  February 
7,  1854,  constitutes  no  contract  between  the 
railroad  company,  the  state  and  bondholders. 

Pennsylvania  R.  Co.  v.  Miller,  132  U.  S.  75 
(32;  267);  Chicago,  M.  & St.  P.  R.  Co.  v. 
Minnesota,  134  U.  S.  454  (33:  978),  3 Inters. 
Com.  Rep.  209;  Boies  v.  Chicago,  78  U.  S.  11 
Wall.  112  (20:  67);  Cross  v.  Bel  Valle ; 68  U.  S. 
1 Wall.  5 (17:  515);  Milwaukee  & M.  R.  Co.  v. 
Milwaukee  & St.  P.  R.  Co.  73  U.  S.  6 Wall. 
742  (18:  856);  Bound  v.  South  Carolina  R.  Co. 
47  Fed.  Rep.  33;  Bill  v.  Shahan,  25  Ala.  694, 
60  Am.  Dec.  540;  Weimore  v.  Fiske , 15  R.  I. 
354. 

The  act  approved  March  10,  1875,  authoriz- 
izing  the  consolidation,  contains  no  provision 
in  reference  to  rates. 

Tomlinson  v.  Branch,  82  U.  S.  15  Wall.  460 
(21:  189);  Beach,  Railways,  §§  553,  556,  557. 

The  act  of.  the  legislature  of  the  state  of 
Texas,  approved  April  3,  1891,  creating  the 
railroad  commission  and  defining  its  powers 
and  duties,  is  valid  and  constitutional. 

Ben  v. Hoboken  Land  &Imp.  Co.  59  U.  S.  18 
How.  280  (15:  376). 

Though  “due  process  of  law”  generally  im- 
plies and  includes  actor,  reus,  judex,  regular 
allegations,  opportunity  to  answer,  and  a trial 
according  to  some  settled  course  of  judicial 
proceeding  (2  Coke  Inst.  47,  50;  Hoke  v.  Hen- 
derson, 15  N.  C.  15,  25  Am.  Dec.  677;  Taylor 
v.  Porter,  4 Hill,  146,  40  Am.  Dec.  274;  Van 
Zant  v.  Waddel,  2 Yerg.  260;  State  Bank  v. 
Cooper,  2 Yerg.  599;  Jones  v.  Perry , 10  Yerg. 
59,  30  Am.  Dec.  430;  Greene  v.  Briggs,  1 Curt. 
311)  yet  this  is  not  universally  true. 

Paulsen  v.  Portland,  149  U.  S.  41  (37:  641); 
San  Mateo  County  v.  Southern  Pac.  R.  Go. 
(“ Railroad  Tax  Cases,”)  13  Fed.  Rep.  751; 
Bartlett  v.  Wilson,  59  Yt,  35;  Fames  v.  Savage, 
77  Me.  221,  52  Am.  Dec.  751;  W timer  v.  Bun- 
bury,  30  Mich.  211;  Re  Ryers,  72  N.  Y.  10.  28 
Am.  Rep.  88;  People  v.  Smith,  21  N.  Y.  598; 
Re  Union  Elev.  R.  Co.  2 L.  R.  A.  359, 112  N.  Y. 
74;  Baltimore  v.  Scharf,  54  Md.  517;  Baltimore 
Belt  R.  Co.  v.  Baltzell,  75  Md.  99;  Bndd  v. 
New  York,  143  U.  S.  517  (36:  247),  4 Inters. 
Com.  Rep.  45;  McMillen  v.  Anderson,  95  U.  S. 
41  (24:  335);  Burlington,  C.  R.  & N.  R.  Co.  v. 
Bey,  8 Iowa,  339. 

Due  process  of  law  in  each  particular  case 
means  such  an  exertion  of  the  powers  of  gov- 
ernment as  the  settled  maxims  of  law  permit 
and  sanction  and  under  such  safeguards  for 
the  protection  of  individual  rights  as  those 
maxims  prescribe  for  the  class  of  cases  to  which 
the  one  in  question  belongs. 

Cooley,  Const.  Lim.  (6th  ed.)  434:  Lewis. 
Em.  Dom.  § 365;  Bavidson  v.  New  Orleans,  96 
U.  S 105-107  (24:  620);  Hagar  v.  Reclamation 
Bist.  No.  108,  111  U.  S.  708  (28:  572);  Stuart 
v.  Palmer,  74  N.Y.  184,  30  Am.  Rep.  289; 
People  v.  O’Brien,  2 L.  R.  A.  255,  111  N.Y.  1. 
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The  general  rule  is  that  the  method  pursued 
should  be  appropriate  to  the  case,  adapted  to 
the  end  to  be  attained,  just  to  the  parties,  with 
notice  and  an  opportunity  to  be  heard  before 
an  appropriate  and  impartial  tribunal. 

Cooley,  Const.  Lim.  (6th  ed.)  694,  695;  Mills, 
Em.  Dom.  §§  84,  85;  Lewis,  Em.  Dom.  § 318; 
Buffalo  Bayou , B.  & C.  K.  Go.  v.  Ferris,  26 
Tex.  599;  Rhine  v.  McKinney,  53  Tex.  391; 
Menges  v.  Albany , 56  N.  Y.  374. 

Argument  is  unnecessary  to  show  that  rail- 
road commissions  are  peculiarly  appropriate 
tribunals  to  fix  and  establish  raies.  It  is  uni- 
versally accepted  law. 

Stone  v.  Farmers  I.oan  &.  T.  Co.  116  U.  S. 
307  (29:636);  Chicago,  M & St.  P.  R.  Co.  v. 
Minnesota,  134  U.  8.  418  (33:970),  3 Inters. 
Com.  Rep.  209;  Chicago  & G.  T.  II.  Co.  v.  Well- 
man, 143  U.  S 339  (36:  176):  Tilley  v.  Savan- 
nah, F.  & W.  R.  Co.  5 Fed.  Rep.  656;  Chicago 
& N.  W.  R.  Co.  v.  Bey,  2 Inters.  Com.  Rep. 
325,  1 L.  R A.  744,  35 Fed.  Rep.  873;  People  v. 
Harper,  91  111.  366;  State  v.  Chicago,  M.  & St. 
P.  R.  Co.  38  Minn.  281;  Georgia  R.  Co.  v. 
Smith,  70  Ga.  694;  Stone  v.  Yazoo  & M.  V.  R.  Co, 
62  Miss.  607,  52  Am.  Dec.  193;  Me  Whorter  v. 
Pensacola  & A.  R.  Co.  2 L.  R.  A.  504,  24  Fla. 
417;  Wellman  y.  Chicago  & C.  T.  R.  Co.  83 
Mich.  592;  State  v.  Fremont  & E.  M.  V.  R.Co. 
22  Neb.  313;  Atlantic  Exp.  Co.  v.  Wilmington  & 
W.  R.  Co.  18 L.  R.  A.  393,  111  N.  C.  463. 

In  all  such  cases,  where  not  in  conflict  with 
the  state  constitution,  the  findings  of  the  board 
of  commissioners  or  other  tribunal  may  be 
made  final  and  conclusive. 

Mills.  Em.  Dom.  § 322;  Lewis,  Em.  Dom. 
520,  536;  2 Dill.  Mun.  Corp.  § 619;  Ex  parte 
Fook,  49  Cal.  402:  Rhoads  v.  Cushman,  45  Ind. 
85;  Emery  v.  Bradford.  29  Cal.  85;  Houston  T.  & 
B.  R.  Co.v.  Randolph,  24  Tex.  332;  Re  Fowler, 
53  N.  Y.  63;  Williams  v.  School  Dist.  No.  6,  33 
Vt.  279;  Norfolk  S.  R.  Co.  v.  Ely,  95  N.  C.  77; 
Passavant  v.  United  States,  148  U.  S.  219 
(37:  428);  Hilton  v.  Merritt,  110  U.  S.  97(28:83); 
Quinby  v.  Conlan,  104  U.  S.  425(26:  802);  Ex 
parte  Fassett,  142  U.  S.  479  (35:  1087);  Fong 
Yue  Ting  v.  United  States,  149  U.  S.  714 
(37:  913);  Cooley,  Taxn.  528,  529. 

The  railroad  commission  is  a special  tribunal 
peculiarly  adapted  to  discharge  the  duties  de- 
volved upon  it  and  invested  with  legislative  and 
judicial  or,  certainly,  quasi  judicial  powers, 
which  are  to  be  exercised  after  the  manner  of 
the  legislature  and  the  courts. 

Tilley  v.  Savannah,  F.  & W.  R.  Co.  5 Fed. 
Rep.  659;  Re  County  Seat  of  Linn  County,  15 
Kan.  500;  People  v.  Turner,  117  N.  Y.  227; 
Ballard  v.  Thomas,  19  Gratt.  14;  State  v.  Jersey 
City,  35  N.  J.  L.  381;  Arrowsmith  v.  Har- 
moning,  118  U.  S.  195(30:  243);  Kelly  v.  Pitts- 
burg, 104  U.  S.  78  (26:  658);  Wellman  v.  Chi- 
cago & G.  T.  R.  Co.  83  Mich.  624;  Chicago,  M. 
& St.  P.  R.  Co.  v.  Minnesota,  134  U.  S.  460 
(33:  982),  3 Inters.  Com.  Rep.  209. 

Statutes  that  are  constitutional  in  part  only 
will  be  upheld  so  far  as  they  are  not  in  conflict 
with  the  Constitution,  provided  the  allowed 
and  prohibited  parts  are  severable. 

Keokuk  N.  L.  Packet  Co.  v.  Keokuk,  95  U.  8. 
89  (24:  381);  Allen  v.  Louisiana,  103  U.  S.  83 
(26:  319);  Little  Rock  & Ft.  S.  R.  Co.  v. 
Worthen,  120  U.  S.  102  (30:  590);  Florida  Cent. 
R.  Co.  v.  Schutte,  103  U.  S.  142(26:  335);  Weil 
v.  Calhoun , 25  Fed.  Rep.  873. 
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When  rates  are  established  either  by  the  leg- 
islature or  a commission,  whether  they  are 
reasonable  is  a legislative  or  administrative 
question,  and  not  ordinarily  the  subject  of  ju- 
dicial investigation  and  determination. 

Chicago,  M.  & St.  P.  R.  Co.  v.  Minnesota,  134 
U.  S.  460  (33:  982),  3 Inters.  Com.  Rep.  209; 
Baltimore  & O.  R.  Co.  v.  Maryland,  88  U.  S.  21 
Wall  471  (22:  683);  4th  Annual  Report,  Inter- 
state Commerce  Commission,  17;  Tilley  v.  Sa- 
vannah, F.  & W.  R.  Co.  5 Fed.  Rep.  653; 
Wellman  v.  Chicago  & G.  T.  R.  Co.  83  Mich. 
623;  Georgia  R.  Co.  v.  Smith,  70  Ga.  694. 

The  state  may  regulate  and  control  the  im- 
position of  tolls. 

Blake  v.  Winona  <&  St.  P.  R.  Co.  19  Minn. 
418,  18  Am.  Rep.  345. 

The  rights  of  the  companies  and  bondholders 
are  subordinate  to  those  of  the  public. 

Talcott  v.  Pine  Grove  Twp.  1 Flip.  45;  Gates 
v.  Boston  & N.  Y.  A.  L.  R.  Co.  53  Conn.  343; 
State  v.  East  Line&  R.  R.  R.  Co.  (Tex.)  48  Am. 
&Eng.  R.  Cas.  656;  Munn  v.  Illinois,  94  U.  S. 
133  (24:  86);  Tilley  v.  Savannah,  F.  & W.  R. 
Co.  5 Fed.  Rep.  654. 

Interest  of  the  carrier  is  not  alone  to  be  con- 
sidered in  fixing  a rate,  but  the  interest  of  the 
public  is  paramount  and  should  be  given  its 
due  weight. 

2d  Annual  Report,  Interstate  Commerce 
Commission,  9;  Re  Atlanta  & W.  P.  R.  Co.  2 
Inters.  Com.  Rep.  472;  Thurber  v.  New  York 
Cent.  & H.  R.  R.  Co.  2 Inters.  Com.  Rep.  751; 
Delaware  State  Grange  Patrons  of  Husbandry 
v.  New  York,  P.  & N.  R.  Co.  3 Inters.  Com. 
Rep.  554. 

The  courts  cannot  interfere  or  substitute 
their  judgment  for  that  of  the  commissioners, 
but  the  tariffs  as  fixed  by  the  commissioners 
must,  in  so  far  as  the  courts  are  concerned,  be 
left  to  the  test  of  experience. 

Pensacola  & A.  R.  Co.  v.  State,  3 L.  R.  A. 
661,  25  Fla.  310;  Storrs  v.  Pensacola  & A.  R. 
Co.  29  Fla.  631;  Chicago  & N.  W.  R.  Co.  v. 
Bey,  2 Inters.  Com.  Rep.  325,  1 L.  R.  A.  744, 
35  Fed.  Rep.  878;  Tilley  v.  Savannah,  F.  & W. 
R.  Co.  5 Fed.  Rep.  654. 

Messrs.  John  F.  Billon,  E.  B.  Krutt- 
schnitt,  Herbert  B.  Turner  and  John  J. 
McCook , for  the  Farmers’  Loan  & Trust  Com- 
pany, appellee: 

This  is  not  a suit  against  the  state  of  Texas, 
and  hence  is  not  one  within  the  prohibition  of 
the  11th  Amendment  to  the  Constitution  of  the 
United  States. 

Pennoyer  v.  McConnaughy,  140  U.  S.  1 
(35:  363);  Poindexter  v.  Greenhow,  114  U.  S. 
288  (29:  192);  McWhorter  v.  Pensacola  & A.  R. 
Co.  2 L.  R.  A.  504,  24  Fla.  417,  37  Am.  & Eng. 

R.  Cas.  566. 

The  United  States  circuit  court,  sitting  as  a 
court  of  equity,  has  the  fullest  jurisdiction. 

Chicago,  B.  & Q.  R.  Co.  v.  Iowa,  94  U.  8. 155 
(24:  94);  Peik  v.  Chicago  & N.  W.  R.  Co.  94  U. 

S.  164  (24:  97);  Stone  v.  New  Orleans  & N.  E. 
R.  Co.  116  U.  S.  352  (29:  651);  Georgia  R.  & 
Bkg.  Co.  v.  Smith,  128  U.  S.  174  (32:  377); 
Mobile  v.  Louisville  & N.  R.  Co.  84  Ala.  115,  36 
Eng.  &Am.  R.  Cas.  171;  Baltimore  v.  Radecke, 
49  Md.  217;  Tuchman  v.  Welch , 42  Fed.  Rep. 
548;  Schandler  Bottling  Co.  v.  Welch,  42  Fed. 
Rep.  563. 

This  suit  being  one  within  the  jurisdiction 
of  a court  of  general  equity  powers,  it  is  within 
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the  jurisdiction  of  the  courts  of  the  United 
States. 

Omaha  Horse  R.  Go.  v.  Gable  Tramway  Go. 
32  Fed.  Rep.  727. 

The  Texas  Railroad  Commission  Act,  in  re- 
spect of  fixing  and  enforcing  rates  of  charges, 
is  in  violation  of  the  Constitution  of  the  United 
States.  It  denies  to  railway  companies  the 
equal  protection  of  the  laws,  and  deprives  the 
companies  of  their  property  without  due 
process  of  law. 

Wabash,  St.  L.  & P.  R.  Co.  v.  Illinois,  118 
U.  S.  564(30:  246),  1 Inters.  Com.  Rep.  31; 
Chicago,  M.  & St.  P.  R.  Go.  v.  Minnesota,  134 
U.  S.  458  (33:  981);  Munn  v.  Illinois,  94  U.  S. 
113  (24:  77);  Spring  Valley  Water  Works  v. 
Schottler,  110  U.  S.  347  (28:  173);  Stone  v.  Far- 
mers Loan  & T.  Go.  116  U.  S.  307  (29:  636); 
Bow  v.  Beidelman,  125  U.  S.  680  (31:  841),  2 
Inters.  Com.  Rep.  56;  Chicago  & N.  W.  R.  Co. 
v.  Bey,  2 Inters.  Com.  Rep.  325,  1 L.  R.  A. 
744,  35  Fed.  Rep.  866;  Pensacola  & A.  R.  Co. 
v.  State,  3 L.  R.  A.  661,  25  Fla.  310,  37  Am.  & 
Eng.  R.  Cas.  579. 

Legislative  regulation  of  fares  and  rates,  is 
limited  by  the  line  of  reasonableness;  if  un- 
reasonable they  deprive  the  company  of  its 
property  without  due  process  of  law,  and  the 
question  whether  they  are  unreasonable  is  a 
judicial  question. 

Budd  v.  New  York,  143  U.  S.  517  (36:  247), 
4 Inters.  Com.  Rep.  45;  Chicago  &G.  T.  R.  Co. 
v.  Wellman,  143  U.  S.  339  (36:  176). 

The  Texas  Railroad  Commission  is  not  a 
court.  Its  proceedings  relating  to  the  fixing 
of  rates  are  administrative  and  not  judicial. 

Kilbourn  v.  Thomson,  103  U.  S.  168(26:  377); 
Houston  T.  & B.  R.  Co.  v.  Randolph,  24  Tex. 
317;  Willis  v.  Owen,  43  Tex.  41;  United  States 
v.  Lee,  106  U.  S.  196  (27:  171);  Kentucky  & I. 
Bridge  Co.  v.  Louisville  & N.  R.  Co.  2 Inters. 
Com.  Rep.  351,  37  Fed.  Rep.  567;  Interstate 
Commerce  Com.  v.  Lehigh  Valley  R.  Co.  3 
Inters.  Com.  Rep.  796,  49  Fed.  Rep.  177;  To- 
ledo Produce  Exchange  v.  Lake  Shore  & M.  S. 
R.  Co.  3 Inters.  Com.  Rep.  831. 

The  Texas  act  is  unconstitutional. 

Marx  v.  Ranthorn,  148  U.  S.  172  (37:  410); 
Pensacola  & A.  R.  Co.  v.  State,  3 L.  R.  A.  661, 
25  Fla.  310,  37  Am.  & Eng.  R.  Cas.  579. 

The  commission’s  rates  are  confiscatory. 

Messrs.  Alexander  G.  Cochran,  Winslow  S. 
Pierce  and  R.  S.  Lovett,  for  the  International 
& Great  Northern  Railroad  Company,  Cross, 
complainant  and  appellee. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court : 

The  questions  in  this  case  are  of  great  im- 
portance, and  have  been  most  ably  and  satis- 
factorily discussed  by  counsel  for  the  respec- 
tive parties. 

We  are  met  at  the  threshold  with  an  objec- 
tion that  this  is,  in  effect,  a suit  against  the 
state  of  Texas,  brought  by  a citizen  of  another 
state,  and,  therefore,  under  the  11th  Amend- 
ment to  the  Constitution,  beyond  the  jurisdic- 
tion of  the  Federal  court.  The  question  as  to 
when  an  action  against  officers  of  a state  is  to 
be  treated  as  an  action  against  the  state  has 
been  of  late  several  times  carefully  considered 
by  this  court,  especially  in  the  cases  of  Ex  parte 
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Ayers,  123  U.  S.  443  [31:  216],  by  Mr.  Justice 
Matthews,  and  Pennoyer  v.  McConnaughy,  140 
U.  S.  1 [35:  363],  by  Mr.  Justice  Lamar.  In  the 
former  of  these  cases  it  was  said  (p.  505  [229] ): 

“To  secure  the  manifest  purposes  of  the 
constitutional  exemption  guaranteed  by  the 
11th  Amendment  requires  that  it  should  be  in- 
terpreted, not  literally  and  too  narrowly,  but 
fairly,  and  with  such  breadth  and  largeness  as 
effectually  to  accomplish  the  substance  of  its 
purpose.  In  this  spirit  it  must  be  held  to 
cover,  not  only  suits  brought  against  a state 
by  name,  but  those  also  against  its  officers, 
agents,  and  representatives,  where  the  state, 
though  not  named  as  guch,  is,  nevertheless,  the 
only  real  party  against  which  alone  in  fact  the 
relief  is  asked,  and  against  which  the  judg- 
ment or  decree  effectively  operates.” 

And  in  the  latter  (p.  9 [365]  ): 

“It  is  well  settled  that  no  action  can  be 
maintained  in  any  Federal  court  by  the  citizens 
of  one  of  the  states  against  a state,  without  its 
consent,  even  though  the  sole  object  of  such 
suit  be  to  bring  the  state  within  the  operation 
of  the  constitutional  provision  which  provides 
that  ‘no  state  shall  pass  any  law  impairing  the 
obligation  of  contracts.’  This  immunity  of  a 
state  from  suit  is  absolute  and  unqualified,  and 
the  constitutional  provision  securing  it  is  not 
to  be  so  construed  as  to  place  the  state  within 
the  reach  of  the  process  of  the  court.  Accord- 
ingly, it  is  equally  well  settled  that  a suit 
against  the  officers  of  a state,  to  compel  them 
to  do  the  acts  which  constitute  a performance 
by  it  of  its  contracts,  is,  in  effect,  a suit  against 
the  state  itself. 

“In  the  application  of  this  latter  principal, 
two  classes  of  cases  have  appeared  in  the  de- 
cisions of  this  court,  and  it  is  in  determining 
to  which  class  a particular  case  belongs  that 
differing  views  have  been  presented. 

“The  first  class  is  where  the  suit  is  brought 
against  the  officers  of  the  state,  as  represent- 
ing the  state-’s  action  and  liability,  and  thus 
making  it,  though  not  a party  to  the  record, 
the  real  party  against  which  the  judgment  will 
so  operate  as  to  compel  it  to  specifically  per- 
form its  contracts.  Ex  parte  Ayers,  123  U.  S. 
443  (31:  216];  Louisiana  v.  Jumel,  107  U.  S. 
711  [27:448];  Antoni  v.  Greenhow,  107  U.  8. 
769  [27:  468];  Cunningham  v.  Macon  & B.  R. 
Co.  109  U.  S.  446  [27:  992];  Hagood  v.  South- 
ern, 117  U.  S.  52  [29:  805]. 

“The  other  class  is  where  a suit  is  brought 
against  defendants  who,  claiming  to  act  as 
officers  of  the  state,  and  under  the  color  of  an 
unconstitutional  statute,  commit  acts  of  wrong 
and  injury  to  the  rights  and  property  of  the 
plaintiff  acquired  under  a contract  with  the 
state.  Such  suit,  whether  brought  to  recover 
money  or  property  in  the  hands  of  such  de- 
fendants, unlawfully  taken  by  them  in  behalf 
of  the  state,  or  for  compensation  in  damages, 
or,  in  a proper  case  where  the  remedy  at  law 
is  inadequate,  for  an  injunction  to  prevent 
such  wrong  and  injury,  or  for  a mandamus,  in 
a like  case,  to  enforce  upon  the  defendant  the 
performance  of  a plain,  legal  duty,  purely 
ministerial — is  not,  within  the  meaning  of  the 
11th  Amendment,  an  action  against  the  state 
Osborn  v.  Bank  of  United  States,  22  U.  S.  9 
Wheat.  738  [6:204];  Bavis  v.  Gray,  83  U. 
S.  16  Wall.  203  [21:  447];  Tomlinson  v.  Branch, 
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82  U.  S.  15  Wall.  460  \21:  189];  Litchfield  v. 
Webster  County,  101  U.  S.  773  [25:  925];  AUen 
v.  Baltimore  & 0.  R.  Co.  114  U.  S.  811 
[29:  200];  Louisiana  Board  of  Liquidation  v. 
McComb,  92  U.  S.  531  [23:  623];  Poindexter  v. 
Greenhow . 114  U.  S.  270  [29:  185].” 

Appellants  invoke  the  doctrines  laid  down 
in  these  two  quotations,  and  insist  that  this  ac- 
tion cannot  be  maintained  because  the  real 
party  against  which  alone  in  fact  the  relief  is 
asked  and  against  which  the  judgment  or  de- 
cree effectively  operates  is  the  state,  and  also 
because  the  statute  under  which  the  defend- 
ants acted  and  proposed  to  act  is  constitutional, 
and  that  the  action  of  state  officers  under  a 
constitutional  statute  is  not  subject  to  chal- 
lenge in  the  Federal  court.  We  are  unable  to 
yield  our  assent  to  this  argument.  So  far 
from  the  state  being  the  only  real  party  in  in- 
terest, and  upon  whom  alone  the  judgment 
effectively  operates,  it  has  in  a pecuniary  sense 
no  interest  at  all.  Going  back  of  all  matters 
of  form,  the  only  parties  pecuniarily  affected 
are  the  shippers  and  the  carriers,  and  the  only 
direct  pecuniary  interest  which  the  state  can 
have  arises  when  it  abandons  its  governmental 
character  and,  as  an  individual,  employs  the 
railroad  company  to  carry  its  property.  There 
is  a sense,  doubtless,  in  which  it  may  be  said 
that  the  state  is  interested  in  the  question,  but 
only  a governmental  sense.  It  is  interested  in 
the  well-being  of  its  citizens,  in  the  just  and 
equal  enfoi cement  of  all  its  laws;  but  such 
governmental  interest  is  not  the  pecuniary  in- 
terest which  causes  it  to  bear  the  burden  of  an 
adverse  judgment.  Not  a dollar  will  be  taken 
from  the  treasury  of  the  state,  no  pecuniary 
obligation  of  it  will  be  enforced,  none  of  its 
property  affected  by  any  decree  which  may  be 
rendered.  It  is  not  nearly  so  much  affected 
by  the  decree  in  this  case  as  it  would  be  by  an 
injunction  against  officers  staying  the  collec- 
tion of  taxes,  and  yet  a frequent  and  unques- 
tioned exercise  of  jurisdiction  of  courts,  state 
and  Federal,  is  in  restraining  the  collection  of 
taxes,  illegal  in  whole  or  in  part. 

Neither  will  the  constitutionality  of  the 
statute,  if  that  be  conceded,  avail  to  oust  the 
Federal  court  of  jurisdiction.  A valid  law 
may  be  wrongfully  administered  by  officers  of 
the  state,  and  so  as  to  make  such  administra- 
tion an  illegal  burden  and  exaction  upon  the 
individual.  A tax  law,  as  it  leaves  the  legisla- 
tive hands,  may  not  be  obnoxious  to  any  chal- 
lenge, and  yet  the  officers  charged  with  the  ad- 
ministration of  that  valid  tax  law  may  so  act 
under  it  in  the  matter  of  assessment  or  collec- 
tion as  to  work  an  illegal  trespass  upon  the 
property  rights  of  the  individual.  They  may 
go  beyond  the  powers  thereby  conferred,  and 
when  they  do  so  the  fact  that  they  are  assum- 
ing to  act  under  a valid  law  will  not  oust  the 
courts  of  jurisdiction  to  restrain  their  excessive 
and  illegal  acts.  In  Cunningham  v.  Macon  & 
B.  R.  Co.  109  U.  S.  446,  452  [27:  992,  994],  it 
was  said: 

“ Another  class  of  cases  is  where  an  individ- 
ual is  sued  in  tort  for  some  act  injurious  to  an- 
other in  regard  to  person  or  property,  to  which 
his  defense  is  that  he  has  acted  under  the  orders 
of  the  government. 

“ In  these  cases  he  is  not  sued  as,  or  because 
he  is,  the  officer  of  the  government,  but  as  an 
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individual,  and  the  court  is  not  ousted  of  ju- 
risdiction because  he  asserts  authority  as  such 
officer.  To  make  out  his  defense  he  must  show 
that  his  authority  was  sufficient  in  law  to  pro- 
tect him.  See  Mitchell  v.  Harmony,  54  U$  S. 
13  How.  115  [14:  75];  Bates  v.  Clark,  95  U. 
S.  204  [24:  471];  Meigs  v.  McClung,  13  U.  S. 
9 Cranch,  11  [3:  639];  Wilcox  v.  Jackson,  38 
U.  S.  13  Pet.  498  [10:  264];  Brown  v.  Huger, 
62  U.  S.  21  How.  305  [16:  125];  Grisar  v. 
McDowell,  73  U.  S.  6 Wall.  363  [18:  863]. 

Nor  can  it  be  said  in  such  a case  that  relief 
is  obtainable  only  in  the  courts  of  the  state. 
For  it  may  be  laid  down  as  a general  proposi- 
tion that,  whenever  a citizen  of  a state  can  go 
into  the  courts  of  the  state  to  defend  his  prop- 
erty against  the  illegal  acts  of  its  officers,  a 
citizen  of  another  state  may  invoke  the  juris- 
diction of  the  Federal  courts  to  maintain  a like 
defense.  A state  cannot  tie  up  a citizen  of  an- 
other state,  having  property  rights  within  its 
territory  invaded  by  unauthorized  acts  of  its 
own  officers,  to  suits  for  redress  in  its  own 
courts.  Given  a case  where  a suit  can  be  main- 
tained in  the  courts  of  the  state  to  protect 
property  rights,  a citizen  of  another  state  may 
invoke  the  jurisdiction  of  the  Federal  courts. 
Mercer  County  Suprs.  v.  Cowles,  74  IT.  S.  7 
Wall  118  [19:  86];  Lincoln  County  v . Luning , 
133  U.  S.  529  [33:  766];  Chicot  County  v. 
Sherwood,  148  U.  S.  529  [87:  546], 

We  need  not,  however,  rest  on  the  general 
powers  of  a Federal  court  in  this  respect  for 
in  the  act  before  us  express  authority  is  given 
for  a suit  against  the  commission  to  accom- 
plish that  which  was  the  specific  object  of  the 
present  suit.  Section  6 provides  that  any  dis- 
satisfied “railroad  company,  or  other  party  at 
interest,  may  file  a petition”  “in  a court  of 
competent  jurisdiction  in  Travis  county, Texas, 
against  said  commission  as  defendant.”  The 
language  of  this  provision  is  significant.  It 
does  not  name  the  court  in  which  the  suit  may 
be  brought.  It  is  not  a court  of  Travis  county, 
but  in  Travis  county.  The  language  differ- 
ing from  that  which  ordinarily  would  be  used 
to  describe  a court  of  the  state  was  selected 
apparently  in  order  to  avoid  the  objection  of 
an  attempt  to  prevent  the  jurisdiction  of  the 
Federal  courts.  The  Circuit  Court  for  the 
Western  District  of  Texas  is  “a  court  of  com- 
petent jurisdiction  in  Travis  county.  Not 
only  is  Travis  county  within  the  territorial 
limits  of  its  jurisdiction,  but  also  Austin,  in 
that  county,  is  one  of  the  places  at  which  the 
court  is  held.  23  Stat.  at  L.  85.  It  comes, 
therefore,  within  the  very  terras  of  the  act.  It 
cannot  be  -doubted  that  a state,  like  any 
other  government,  can  waive  exemption  from 
suit.  Were  this  in  terms  a suit  against  the 
state,  if  by  express  statute  the  state  had  waived 
its  exemption  and  consented  that  suit  might  be 
brought  against  it  by  name  in  any  court  of 
competent  jurisdiction  in  Travis  county,  it 
might  well  be  argued  that  thereby  it  consented 
to  a suit,  brought  by  a citizen  of  another  state, 
in  the  Circuit  Court  of  the  United  States  for 
the  Western  District  of  Texas,  sitting  in  Travis 
county,  on  the  ground  that  the  limitations  of 
the  11th  Amendment  to  the  Federal  Constitu- 
tion simply  create  a personal  privilege  which 
can  at  any  time  be  waived  by  the  state.  How- 
ever, it  is  unnecessary  to  go  so  far  as  that,  for 
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this  cannot,  for  the  reasons  heretofore  indi- 
cated, in  any  fair  sense  be  considered  a suit 
against  the  state. 

Still  another  matter  is  worthy  of  note  in  this 
direction.  In  the  famous  Dartmouth  College 
Case,  17  U.  S.  4 Wheat.  518  [4:  629],  it  was  held 
that  the  charter  of  a corporation  is  a contract 
protected  by  that  clause  of  the  National  Con- 
stitution, which  prohibits  a state  from  passing 
any  law  impairing  the  obligation  of  contracts. 
The  International  & Great  Northern  Railroad 
Company  is  a corporation  created  in  the  state 
of  Texas.  The  charter  which  created  it 
is  a contract  whose  obligations  neither  party 
can  repudiate  without  the  consent  of  the  other. 
All  that  is  within  the  scope  of  this  contract 
need  not  be  determined.  Obviously,  one  obli- 
gation assumed  by  the  corporation  was  to  con- 
struct and  operate  a railroad  between  the  ter- 
mini named;  and  on  the  other  hand  one  obli- 
gation assumed  by  the  state  was  that  it  would 
not  prevent  the  company  from  so  construct- 
ing and  operating  the  road.  If  the  charter 
had  in  terms  granted  to  the  corporation  power 
to  charge  and  collect  a definite  sum  per  mile 
for  the  transportation  of  persons  or  of  prop- 
erty, it  would  not  be  doubted  that  that  express 
stipulation  formed  a part  of  the  obligation  of 
the  state  which  it  could  not*  repudiate.  Wheth- 
er, in  the  absence  of  an  express  stipulation  of 
that  character,  there  is  not  implied  in  the  grant 
of  the  right  to  construct  and  operate,  the  grant 
of  a right  to  charge  and  collect  such  tolls  as 
will  enable  the  company  to  successfully  oper- 
ate the  road  and  return  some  profit  to  those 
who  have  invested  their  money  in  the  con- 
struction, is  a question  not  as  yet  determined. 
It  is  at  least  a question  which  arises  as  to  the 
extent  to  which  that  contract  goes,  and  one  in 
which  the  corporation  has  the  right  to  invoke 
the  judgment  of  the  courts;  and  if  the  corpo- 
ration, a citizen  of  the  state,  has  a right  to 
maintain  a suit  for  the  determination  of  that 
question,  clearly  a citizen  of  another  state,  who 
has,  under  authority  of  the  laws  of  the  state 
of  Texas,  become  pecuniarily  interested  in, 
equitably,  indeed,  the  beneficial  owner  of  the 
property  of  the  corporation,  may  invoke  the 
judgment  of  the  Federal  courts  as  to  whether 
the  contract  rights  created  by  the  charter,  and 
of  which  it  is  thus  the  beneficial  owner,  are 
violated  by  subsequent  acts  of  the  state  in 
limitation  of  the  right  to  collect  tolls.  Our 
conclusion  from  these  considerations  is  that 
the  objection  to  the  jurisdiction  of  the  circuit 
court  is  not  tenable,  and  this,  whether  we  rest 
upon  the  provisions  of  the  statute  or  upon  the 
general  jurisdiction  of  the  court  existing  by 
virtue  of  the  statutes  of  Congress,  under  the 
sanction  of  the  Constitution  of  the  United 
States. 

Passing  from  the  question  of  jurisdiction  to 
the  act  itself,  there  can  be  no  doubt  of  the 
general  power  of  a state  to  regulate  the  fares 
and  freights  which  may  be  charged  and  re- 
ceived by  railroad  or  other  carriers,  and  that 
this  regulation  can  be  carried  on  by  means  of  a 
commission.  Such  a commission  is  merely  an 
administrative  board  created  by  the  state  for 
carrying  into  effect  the  will  of  the  state  as  ex- 
pressed by  its  legislation.  JStone  v.  Farmers 
Loan  & T.  Co.  ( Railroad  Commission  Cases ) 116 
U.  S.  307  [29:636]  No  valid  objection,  there- 
4 Inter  S. 


fore,  can  be  made  on  account  of  the  general 
features  of  this  act;  those  by  which  the  state 
has  created  the  railroad  commission  and  en- 
trusted it  with  the  duty  of  prescribing  rates  of 
fares  and  freights  as  well  as  other  regulations 
for  the  management  of  the  railroads  of  the 
state. 

Specific  objections  are  made  to  the  act,  on 
the  ground  that,  by  section  5,  the  rates  and 
regulations  made  by  the  commission  are  de- 
clared conclusive  in  all  actions  between  private 
individuals  and  the  companies,  and  that  by 
section  14  excessive  penalties  are  imposed  upon 
railroad  corporations  for  any  violation  of  the 
provisions  of  the  act;  and  thus,  as  claimed, 
there  is  not  only  a limitation  but  a practical 
denial  to  railroad  companies  of  the  right  of  a 
judicial  inquiry  into  the  reasonableness  of  the 
rates  prescribed  by  the  commission.  The  ar- 
gument is,  in  substance,  that  the  railroad  com- 
panies are  bound  to  submit  to  the  rates  pre- 
scribed until  in  a direct  proceeding  there  has 
been  a final  adjudication  that  the  rates  are  un- 
reasonable, which  final  adjudication,  in  the 
nature  of  things,  cannot  be  reached  for  a 
length  of  time;  that  meanwhile  a failure  to 
obey  those  regulations  exposes  the  company, 
for  each  separate  fare  or  freight  exacted  in  ex- 
cess of  the  prescribed  rates,  to  a penalty  so 
enormous  as  in  a few  days  to  roll  up  a sum 
far  above  the  entire  value  of  the  property;  that 
even  if  in  a direct  proceeding  the  rates  should 
be  adjudged  unreasonable,  there  is  nothing  to 
prevent  the  commission  from  re-establishing 
rates  but  slightly  changed  and  still  unreason- 
able, to  set  aside  which  requires  a new  suit, 
with  its  length  of  delay;  and  thus,  as  is 
claimed,  the  railroad  companies  are  tied  hand 
and  foot  and  bound  to  submit  to  whatever  il- 
legal, unreasonable,  and  oppressive  regulations- 
may  be  prescribed  by  the  commission. 

It  is  enough  to  say  in  respect  to  these  mat 
ters,  at  least  so  far  as  this  case  is  concerned,, 
that  it  is  not  to  be  supposed  that  the  legislature 
of  any  state,  or  a commission  appointed  under 
the  authority  of  any  state,  will  ever  engage  in 
a deliberate  attempt  to  cripple  or  destroy,  in- 
stitutions of  such  great  value  to  the  commu- 
nity as  the  railroads,  but  will  always  act  with 
the  sincere  purpose  of  doing  justice  to  the 
owners  of  railroad  property,  as  well  as  to  other 
individuals;  and  also  that  no  legislation  of  a 
state,  as  to  the  mode  of  proceeding  in  its  own 
courts,  can  abridge  or  modify  the  powers  ex- 
isting in  the  Federal  courts,  sitting  as  courts, 
of  equity.  So  that  if  in  any  case,  there  should 
be  any  mistaken  action  on  the  part  of  a state* 
or  its  commission,  injurious  to  the  rights  of  a 
railroad  corporation,  any  citizen  of  another 
state,  interested  directly  therein,  can  find  in 
the  Federal  court  all  the  relief  which  a court 
of  equity  is  justified  in  giving.  We  do  not 
deem  it  necessary  to  pass  upon  these  specific 
objections  because  the  fourteenth  section  or 
any  other  section  prescribing  penalties  may  be 
dropped  from  the  statute  without  affecting  the 
validity  of  the  remaining  portions,  and  if  the 
rates  established  by  the  commission  are  not 
conclusive,  thejr  are  at  least  prima  facie  evi- 
dence of  what  is  reasonable  and  just.  For- 
the  purpose  of  this  case  it  may  be  conceded 
that  both  the  clauses  are  unconstitutional,  and. 
still  the  great  body  of  the  act  remains  ua- 


1894. 


Reagan  v.  Farmers  Loan  & Trust  Co. 


569 


challenged — that  which  establishes  the  com- 
mission, and  empowers  it  to  make  reasonable 
rates  and  regulations  for  the  control  of  rail- 
roads. It  is  familiar  law  that  one  section  or 
part  of  an  act  may  be  invalid  without  affecting 
the  validity  of  the  remaining  portion  of  the 
statute.  Any  independent  provision  may  be 
thus  dropped  out  if  that  which  is  left  is  fully 
operative  as  a law,  unless  it  is  evident  from  a 
consideration  of  all  the  sections  that  the  legis- 
lature wonld  not  have  enacted  that  which  is 
within,  independently  of  that  beyond  its  power. 
Applying  this  rule,  and  the  invalidity  of  these 
two  provisions  may  be  conceded  without  im- 
pairing the  force  of  the  rest  of  the  act.  The 
creation  of  a commission,  with  power  to  es- 
tablish rules  for  the  operation  of  railroads  and 
to  regulate  rates,  was  the  prime  object  of 
the  legislation.  This  is  fully  accomplished 
whether  any  penalties  are  imposed  for  a viola- 
tion of  the  rules  prescribed,  or  whether  the 
rates  shall  be  conclusive  or  simply  prima  facie 
evidence  of  what  is  just  and  reasonable.  The 
matters  of  penalty  and  the  effect  as  evidence 
of  the  rates  are  wholly  independent  of  the  rest 
of  the  statute.  Neither  can  it  be  supposed 
that  the  legislature  would  not  have  established 
the  commission  and  given  it  power  over  rail- 
roads without  these  independent  matters.  In 
other  words,  it  is  not  to  be  presumed  that  the 
legislature  was  legislating  for  the  mere  sake  of 
imposing  penalties,  but  the  penalties  and  the 
provision,  as  to  evidence,  were  simply  in  aid 
of  the  main  purpose  of  the  statute.  They  may 
fail,  and  still  the  great  body  of  the  statute  have 
operative  force,  and  the  force  contemplated  by 
the  legislature  in  its  enactment.  Take  a similar 
body  of  legislation — a tax  law.  There  may  be 
incorporated  under  such  a law  a provision  giv- 
ing conclusive  effect  to  tax  deeds,  and  also  a 
provision  as  to  the  penalties  incurred  by  non- 
payment of  taxes.  These  two  provisions  may, 
for  one  reason  or  another,  be  obnoxious  to 
constitutional  objections.  If  so,  they  may  be 
dropped  out,  and  the  balance  of  the  statute  ex- 
ist. It  would  not  for  a moment  be  presumed 
that  the  whole  tax  system  of  the  state  de- 
pended for  its  validity  upon  the  penalties  for 
non  payment  of  taxes  or  the  effect  to  be  given 
to  the  tax  deed.  We,  therefore,  for  the  pur- 
poses of  this  case,  assume  that  the  two  pro- 
visions of  the  statute  are  open  to  the  constitu- 
tional objections  made  against  them.  We  do 
not  mean  by  this  to  imply  that  they  are  so  in 
fact,  but  simply  that  it  is  unnecessary  to  con- 
sider and  determine  the  matter,  and  we  leave  it 
open  for  future  consideration. 

It  appears  from  the  bill  that,  in  pursuance 
of  the  powers  given  to  it  by  this  act,  the  state 
commission  has  made  a body  of  rates  for  fares 
and  freights.  This  body  of  rates,  as  a whole, 
is  challenged  by  the  plaintiff  as  unreasonable, 
unjust,  and  working;  a destruction  of  its  rights 
of  property.  The  defendant  denies  the  power 
of  the  court  to  entertain  an  inquiry  into  that 
matter,  insisting  that  the  fixing  of  rates  for 
carriage  by  a public  carrier  is  a matter  wholly 
within  the  power  of  the  legislative  department 
of  the  government  and  beyond  examination  by 
the  courts. 

It  is  doubtless  true,  as  a general  proposition, 
that  the  formation  of  a tariff  of  charges  for 
the  transportation  by  a common  carrier  of  per- 
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sons  or  property  is  a legislative  or  administra- 
tive rather  than  a judicial  function.  Yet  it 
has  always  been  recognized  that,  if  a carrier 
attempted  to  charge  a shipper  an  unreasonaale 
sum,  the  courts  had  jurisdiction  to  inquire  into 
that  matter  and  to  award  to  the  shipper  any 
amount  exacted  from  him  in  excess  of  a rea- 
sonable rate;  and  also  in  a reverse  case  to  ren- 
der judgment  in  favor  of  the  carrier  for  the 
amount  found  to  be  a reasonable  charge.  The 
province  of  the  courts  is  not  changed,  nor  the 
limit  of  judicial  inquiry,  altered  because  the 
legislature  instead  of  the  carrier  prescribes  the 
rates.  The  courts  are  not  authorized  to  revise 
or  change  the  body  of  rates  imposed  by  a leg- 
islature or  a commission;  they  do  not  deter- 
mine whether  one  rate  is  preferable  to  another, 
or  what  under  all  circumstances  would  be  fair 
and  reasonable  as  between  the  carriers  and  the 
shippers;  they  do  not  engage  in  any  mere  ad- 
ministrative work;  but  still  there  can  be  no 
doubt  of  their  power  and  duty  to  inquire 
whether  a body  of  rates  prescribed  by  a legis- 
lature or  a commission  is  unjust  and  unreason- 
able, and  such  as  to  work  a practical  destruc- 
tion to  rights  of  property,  and  if  found  so  to 
be,  to  restraip  its  operation.  In  Chicago , B. 
& Q.  R.  Co.  v.  Iowa,  94  U.  S.  155  [24:94], 
and  Peik  v.  Chicago  & N.  W.  R.  Co.  94  U.  S. 
164  [24:  97],  the  question  of  legislative  control 
over  railroads  was  presented,  and  it  was  held 
that  the  fixing  of  rates  was  not  a matter  within 
the  absolute  discretion  of  the  carriers,  but  was 
subject  to  legislative  control.  As  stated  by 
Mr.  Justice  Miller,  in  Wabash,  St.  L.  & P.  R. 
Co.  v.  Illinois,  118  U.  S.  557,  569  [30:  244,  248], 
1 Inters,  Com.  Rep.  31,  in  respect  to  those 
cases: 

“The  great  question  to  be  decided,  and 
which  was  decided,  and  which  was  argued  in 
all  those  cases,  was  the  right  of  the  state  with- 
in which  a railroad  company  did  business  to 
regulate  or  limit  the  amount  of  any  of  these 
traffic  charges.” 

There  was  in  those  cases  no  decision  as  to 
the  extent  of  control,  but  only  as  to  the  right 
of  control.  This  question  came  again  before 
this  court  in  Stone  v.  Farmers  Loan  & T.  Co. 

( Railroad  Commission  Cases ) 116  U.  S.  307,  331 
[29:636,  644],  and  while  the  right  of  control 
was  reaffirmed  a limitation  on  that  right  was 
plainly  intimated  in  the  following  words  of 
the  Chief  Justice: 

“ From  what  has  thus  been  said,  it  is  not  to 
be  inferred  that  this  power  of  limitation  or 
regulation  is  itself  without  limit.  This  power 
to  regulate  is  not  a power  to  destroy,  and  lim- 
itation is  not  the  equivalent  of  confiscation. 
Under  pretense  of  regulating  fares  and  freights, 
the  state  cannot  require  a railroad  corporation 
to  carry  persons  or  property  without  reward; 
neither  can  it  do  that  which  in  law  amounts  to 
a taking  of  private  property  for  public  use 
without  just  compensation,  or  without  due 
process  of  law.” 

This  language  was  quoted  in  the  subsequent 
case  of  Dow  v.  Beidelman,  125  U.  S.  680,  689 
[31:  841,  843],  2 Inters.  Com.  Rep.  56.  Again, 
in  Chicago,  M.  & St.  P.  R.  Co.  v.  Minnesota , 
134  U.  S.  418,  458  [33:  970,  981],  3 Inters.  Com. 
Rep.  209,  it  was  said  by  Mr.  Justice  Blatchford, 
speaking  for  the  majority  of  the  court: 

“The  question  of  the  reasonableness  of  a 
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rate  of  charge  for  transportation  by  a railroad 
company,  involving  as  it  does  the  element  of 
reasonableness,  both  as  regards  the  company 
and  as  regards  the  public,  is  eminently  a ques- 
tion for  judicial  investigation,  requiring  the 
process  of  law  for  its  determination.” 

And  in  Chicago  & G.  T.  R.  Co.  v.  Wellman , 
148  U.  S.  339,  344  [36: 176,  179],  is  this  declar- 
ation of  the  law: 

“ The  legislature  has  power  to  fix  rates,  and 
the  extent  of  judicial  interference  is  protection 
against  unreasonable  rates.” 

Buddy.  New  Fork,  143  U.  S.  517  [36:247], 
4 Inters.  Com.  Rep.  45,  announces  nothing  to 
the  contrary.  The  question  there  was  not 
whether  the  rates  were  reasonable,  but  whether 
the  business,  that  of  elevating  grain,  was  with- 
in legislative  control  as  to  the  matter  of  rates. 
It  was  said  in  the  opinion:  “ In  the  cases  be- 
fore us,  the  records  do  not  show  that  the 
charges  fixed  by  the  statute  are  unreasonable.” 
Hence  there  was  no  occasion  for  saying  any- 
thing as  to  the  power  or  duty  of  the  courts  in 
case  the  rates  as  established  had  been  found  to 
be  unreasonable.  It  was  enough  that  upon  ex- 
amination it  appeared  that  there  was  no  evidence 
upon  which  it  could  be  adjudged  that  the  rates 
were  in  fact  open  to  objection  on  that  ground. 

These  cases  all  support  the  proposition  that 
while  it  is  not  the  province  of  the  courts  to 
enter  upon  the  merely  administrative  duty  of 
framing  a tariff  of  rates  for  carriage,  it  is  with- 
in the  scope  of  judicial  power  and  a part  of 
judicial  duty  to  restrain  anything  which,  in 
the  form  of  a regulation  of  rates,  operates  to 
deny  to  the  owners  of  property  invested  in  the 
business  of  transportation  that  equal  protection 
which  is  the  constitutional  right  of  all  owners 
of  other  property.  There  is  nothing  new  or 
Strange  in  this.  It  has  always  been  a part  of 
the  judicial  function  to  determine  whether 
the  act  of  one  party  (whether  that  party  be  a 
single  individual,  an  organized  body,  or  the 
public  as  a whole)  operates  to  divest  the  other 
party  of  any  rights  of  person  or  properly.  In 
every  constitution  is  the  guarantee  against  the 
taking  of  private  property  for  public  purposes 
without  just  compensation.  The  equal  pro- 
tection of  the  laws  which,  by  the  14th  Amend- 
ment, no  state  can  deny  to  the  individual,  for- 
bids legislation,  in  whatever  form  it  may  be 
enacted,  by  which  the  property  of  one  individ- 
ual is  without  compensation  wrested  from  him 
for  the  benefit  of  another,  or  of  the  public. 
This,  as  has  been  often  observed,  is  a govern- 
ment of  law,  and  not  a government  of  men, 
and  it  must  never  be  forgotten  that  under  such 
a government,  with  its  constitutional  limita- 
tions and  guarantees,  the  forms  of  law  and  the 
machinery  of  government,  with  all  their  reach 
and  power,  must  in  their  actual  workings  stop 
on  the  hither  side  of  the  unnecessary  and  un- 
compensated taking  or  destruction  of  any 
private  property,  legally  acquired  and  legally 
held.  It  was,  therefore,  within  the  compe- 
tency of  the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  Texas,  at  the  in- 
stance of  the  plaintiff,  a citizen  of  another 
state,  to  enter  upon  an  inquiry  as  to  the  rea- 
sonableness and  justice  of  the  rates  prescribed 
by  the  railroad  commission.  Indeed,  it  was 
in  so  doing  only  exercising  a power  expressly 
named  in  the  act  creating  the  commission. 
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A classification  was  made  by  the  commission, 
and  different  rates  established  for  different 
kinds  of  goods.  These  rates  were  prescribed  by 
successive  circulars.  Classification  of  rates  is 
based  on  several  considerations,  such  as  bulk, 
value,  facility  of  handling,  etc.,  it  is  recog- 
nized in  the  management  of  all  railroads,  and 
no  complaint  is  here  made  of  the  fact  of  class- 
ification, or  the  way  in  which  it  was  made  by 
the  commission.  By  these  circulars,  rates  all 
along  the  line  of  classification  were  reduced 
from  those  theretofore  charged  on  the  road. 
The  challenge  in  the  case  is  of  the  tariff  as  a 
whole,  and  not  of  any  particular  rate  upon  any 
single  class  of  goods.  As  we  have  seen,  it  is 
not  the  function  of  the  courts  to  establish  a 
schedule  of  rates.  It  is  not  therefore,  within 
our  power  to  prepare  a new  schedule  or  rear- 
range this.  Our  inquiry  is  limited  to  the  effect 
of  the  tariff  as  a whole,  including  therein  the 
rates  prescribed  for  all  the  several  classes  of 
goods,  and  the  decree  must  either  condemn  or 
sustain  this  act  of  the  quasi  legislation.  If  a 
law  be  adjudged  invalid,  the  court  may  not  in 
the  decree  attempt  to  enact  a law  upon  the 
same  subject  which  shall  be  obnoxious  to  no 
legal  objections.  It  stops  with  simply  passing 
its  judgment  on  the  validity  of  the* act  before 
it.  The  same  rule  obtains  in  a case  like  this. 

We  pass  then  to  the  remaining  question, 
Were  the  rates,  as  prescribed  by  the  commis- 
sion, unjust  and  unreasonable?  The  bill,  it 
will  be  remembered,  was  filed  by  a second 
mortgagee.  The  railroad  company  was  made 
a defendant,  and  filed  a cross  bill.  Each  of 
these  bills  contains  a general  averment  that 
the  rates  are  unjust  and  unreasonable.  * That 
in  the  original  bill,  which  was  filed  April  30, 
1892,  or  some  six  or  seven  months  after  the 
action  of  the  commission,  is  in  these  words: 

“ Eighth.  That  the  classifications  and  sched- 
ules of  rates  and  charges,  so  announced  and 
promulgated  in  and  by  said  commodity  tariffs 
and  circulars  of  said  commission,  or  sought  so 
to  be,  as  hereinbefore  shown,  are  unfair,  un- 
just, and  unreasonable,  and  that  the  same  can- 
not be  adopted  or  put  or  continued  in  effect  by 
the  defendant  company  or  defendant  receiver 
without  serious  and  irreparable  loss  to  it,  and 
serious  and  irreparable  injury  to  and  destruc- 
tion of  the  property,  rights,  and  interests  of 
your  orator  and  the  beneficiaries  of  its  trust  as 
hereinafter  more  fully  set  forth;  that  the  rates 
so  charged  and  announced  by  said  commission 
are  not  compensatory,  and  are  unreasonably 
low,  and  the  adoption  and  enforcement  thereof 
would  result,  as  nearly  as  can  be  estimated,  in 
a diminution  of  revenues?  derived  from  the 
operation  of  said  International  & Great  North- 
ern Railroad,  aggregating  more  than  $200,000 
per  annum,  and  that  the  revenues  from  said 
railroad,  so  reduced  and  diminished,  would  be 
inadequate  and  insufficient  to  provide  for  the 
payment  of  the  interest  upon  the  prior  obliga- 
tions of  the  defendant  railroad  company,  re- 
cited in  paragraph  4 hereof,  and  the  interest 
upon  the  second  mortgage  bonds  secured  by 
said  mortgage  to  your  orator  as  trustee,  after 
providing  for  the'  expenses  of  operating  said 
lines  of  railroad  and  property,  and  maintaining 
the  same  in  proper  order  and  good  working 
condition,  so  that  the  traffic  and  business  of 
said  road,  and  of  every  part  thereof  shall  at 
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all  times  be  conducted  with  safety  to  person 
and  property,  and  with  due  expedition.” 

It  may  not  be  just  to  take  this  as  an  allega- 
tion of  a mere  matter  of  fact,  the  truthfulness 
of  which  is  admitted  by  the  demurrer,  and 
which,  as  thus  admitted,  eliminates  from  con- 
sideration all  questions  as  to  the  true  character 
and  effect  of  the  rates,  yet  it  is  not  to  be  ig- 
nored. There  are  often  in  pleadings  general 
allegations  of  mixed  law  and  fact,  such  as  of 
the  ownership  of  property  and  the  like,  which 
standing  alone  are  held  to  be  sufficient  to  sus- 
tain judgments  and  decrees,  and  yet  are  al- 
ways regarded  as  qualified,  limited,  or  even 
controlled  by  particular  facts  stated  therein. 
It  would  not,  of  course,  be  tolerable  for  a 
•court  administering  equity  to  seize  upon  a 
technicality  for  the  purpose  or  with  the  result 
of  entrapping  either  of  the  parties  before  it. 
Hence,  we  should  hesitate  to  take  the  filing  of 
the  demurrers  to  these  bills  as  a direct  and  ex- 
plicit admission  on  the  part  of  the  defendants 
that  the  rates  established  by  the  commission 
are  unjust  and  unreasonable.  Yet  it  must  be 
noticed  that  at  first  answers  were  filed,  tender- 
ing issue  upon  the  matters  of  fact,  and  testi- 
mony was  taken,  the  extent  of  which,  how- 
ever, is  not  disclosed  by  the  record.  After 
that  the  defendants  applied  for  leave  to  with- 
draw their  answers  and  file  demurrers.  It  is 
not  to  be  supposed  that  this  was  done  thought- 
lessly. But  one  conclusion  can  be  drawn  from 
that  action,  and  that  is  that  upon  the  taking  of 
their  testimony  defendants  became  satisfied 
that  the  particular  facts  were  as  stated  in  the 
bills,  and  that  the  conclusions  to  be  drawn 
from  such  facts  could  not  be  overthrown  by 
any  other  matters.  Hence,  if  it  appears  that 
the  facts  stated  in  detail  tend  to  prove  that  the 
rates  are  unreasonable  and  unjust,  we  must  as- 
sume, as  against  the  demurrers,  that  the  gen- 
eral allegation  heretofore  quoted  is  true,  and 
that  there  are  no  other  and  different  facts 
which,  if  proved,  might  induce  a different  con- 
clusion, and  compel  a different  result. 

What,  then,  are  the  special  facts  disclosed  in 
the  several  bills?  It  appears  that  there  is  a 
bouded  indebtedness  of  over  $15,000,000,  and 
in  addition  capital  stock  to  the  amount  of  $9,- 
755,000;  that  the  bonds  and  stock  were  issued 
for  and  represent  value,  and  that  the  rates 
theretofore  existing  on  the  road  were  not  suffi- 
cient to  enable  the  company  to  pay  all  the  in- 
terest on  the  bonds.  At  the  time  suit  was 
commenced  the  first  mortgage  bonds  outstand- 
ing amounted  to  $7,054,000,  drawing  6 per 
cent  interest;  the  second  mortgage  bonds  to 
$7,954,000,  drawing  also  6 per  cent  interest. 
The  stockholders  had  never  received  any  divi- 
dends whatever  upon  their  investment,  but  on 
the  contrary  (as  appears  from  the  cross  bill  filed 
subsequently  to  the  commencement  of  the  suit), 
they  had  been  forced  to  pay  a cash  assessment 
of  over  a million  of  dollars,  or  about  12  per 
cent  of  the  face  value  of  the  stock,  for  the  pur- 
pose of  providing  in  part  for  the  interest  upon 
the  first  mortgage  bonds;  the  holders  of  those 
bonds  had  been  compelled  to  accept,  and  had 
accepted,  in  payment  of  one  half  of  the  ac- 
crued and  defaulted  interest — a sum  exceeding 
$750,000  — deferred  certificate  of  indebted 
ness  bearing  interest  at  the  rate  of  5 per  cent; 
the  holders  of  the  second  mortgage  bonds  had 
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been  called  upon  to  fund,  and  substantially  all 
had  consented  to  fund,  passed  due  interest, 
amounting  to  upwards  of  $1,250,000,  in  third 
mortgage  bonds,  bearing  4 per  cent  interest, 
and  they  had  also  been  required  to  reduce,  and 
substantially  all  had  agreed  to  reduce,  the  in- 
terest on  their  bonds  to  44  per  cent  per  annum 
for  the  period  of  six  years,  and  thereafter  to  5 
per  cent  per  annum.  For  about  three  years 
the  road  had  been  in  the  hands  of  a receiver, 
appointed  on  account  of  the  default  of  the 
company  in  the  payment  of  its  obligations.  A 
statement  in  detail  was  incorporated  in  the  bill 
of  the  earnings  and  operating  expenses  of  the 
road  during  the  years  1889  and  1890,  and  the 
first  nine  months  of  1891,  which  was  supple- 
mented by  a like  statement  in  the  cross  bill 
subsequently  filed  of  the  earnings  and  expenses 
for  the  entire  year  1891  and  the  first  three 
months  of  1892.  These  statements  show  the 
following  figures: 

“1889:  Earnings $3,488,185  14 

Operating  expenses,  exclusive 

of  taxes 2,629,452  90 

Surplus... 858,732  24 

1890:  Earnings 3,646,422  33 

Operating  expenses,  exclusive 

of  taxes... 3,148,245  09 

Surplus 498,177  24 

1891:  Earnings 3,648,641  79 

Operating  expenses,  exclusive 

of  taxes 3,093,550  20 

Surplus 555,091  59 

Three  months  of  1892: 

Earnings  759,176  18 

Operating  expenses,  exclusive 

of  taxes 829.074  87 

Deficit.. .• 69,898  69” 

The  bill  also  contains  a tabular  statement  of 
the  revenue  per  ton  per  mile  derived  from  the 
operation  of  the  road  during  the  years  1888  to 
1898,  inclusive,  as  follows: 

“Revenue  per  ton  per  mile  for  1883  (in  cents)  2.03 
' “ “ “ 1884 1.90 


- 

4k 

1885 

1.71 

44 

1886 

1.65 

44 

1887 

1.38 

44 

1888 

1.33 

44 

1889 

1.44 

- 

1890  

1891  (first  nine 

1.38 

months)  1.30” 


The  mileage  owned  and  operated  by  the 
company  within  the  state  of  Texas  amounts  to 
825  miles.  There  had  been  necessarily  ex- 
pended in  cash  in  the  construction  and  equip- 
ment of  its  road  more  than  $50,000  per  mile 
and  it  could  not  be  replaced  for  less*  than  $30,- 
000  per  mile.  There  is  also  this  allegation  in 
the  cross  bill : 

“That  the  lines  of  railway  of  your  orator’s 
company,  have  at  all  times  been  operated  as 
economically  as  practicable,  and  that  its  oper- 
ating expenses  have  at  all  times  been  as  rea- 
sonable and  low  in  amount  as  they  could  be 
made  by  economical  and  judicious  manage- 
ment, and  that  it  has  not  been  possible  for  your 
orator  to  operate  said  road  for  less  than  it  has 
been  operated.  That  for  the  year  ending  June 
30,  1892,  there  were  employed  by  your  orator’s 
company  seventeen  general  officers,  who  re- 
ceived during  said  year  an  average  daily  com- 
pensation of  $12.64,  and,  exclusive  of  its  gen- 
eral officers,  all  of  its  employes  during  and  for 
the  year  ending  June  30,  1892,  received  an  av- 
erage daily  compensation  of  $2.01,  and  that  at 
all  times  your  orator  has  secured  the  service  of 
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its  officers  and  employes  as  cheaply  as  practi- 
cable, and  has  employed  no  more  than  neces- 
sary, and  that  the  above  were  fair  and  reason- 
able rates  of  pay.  That  at  all  times  the  Inter- 
national & Great  Northern  Railroad  Company 
has  secured  all  supplies,  material,  and  prop- 
erty, of  whatever  character,  for  the  operation 
of  its  road  at  the  cheapest  market  price  and  at 
as  low  rates  as  the  same  could  be  secured,  and 
has  secured  and  used  no  more  than  actually 
necessary  in  the  operation  of  the  road.” 

In  the  amendment  to  the  cross  bill,  filed  in 
March,  1898,  is  given  a table  showing  the  act- 
ual reductions  in  amounts  received  by  the  rail- 
road company  for  the  transportation  of  the 
different  classes  of  goods  under  the  operation 
of  the  new  tariffs  up  to  August  31,  1892,  and 
amounting  to  $159,694.51,  and  also  a table 
showing  the  per  cent  of  reductions  as  to  differ- 
ent articles — varying  from  5 percent  on  cement 
to  54.90  per  cent  on  grain  in  carloads.  The 
bill  also,  in  general  terms,  negatives  the  prob- 
ability of  any  increase  in  amount  of  business 
to  compensate  for  the  reduction  in  rates,  a ne- 
gation sustained  by  the  figures  given  in  the 
amended  bill  as  to  the  actual  effect  upon  the 
receipts.  It  also  contains  a general  averment 
that  the  rates  on  interstate  business  would  be 
injuriously  affected  to  an  equal  amount  by 
reason  of  the  reduction,  of  rates  on  business 
within  the  state. 

As  against  these  facts  the  attorney  general 
presses  these  matters:  In  the  table  in  the  bill 
heretofore  referred  to,  showing  earnings  and 
expenses  during  the  years  1889  and  1890,  and 
the  first  nine  months  of  1891,  there  is  this  item, 
several  times  repeated,  “balance  of  income  ac- 
count,” and  this  on  September  30,  1891,  is  stated 
at  $3,795,785.68.  Of  what  this  account  is 
composed  we  are  not  informed  (possibly  there 
was  included  within  it  the  proceeds  of  the  land 
grant,  which,  as  we  are  told,  was  made  by  the 
state  to  the  corporation)  but,  whatever  it  in- 
cludes, it  was  on  January  1,  1889,  as  stated, 
$2,612,118.68,  which  would  make  the  increase 
of  that  account  during  the  two  years  and  nine 
months  to  be  $1,183,667.  Confessedly  no  in- 
terest was  paid  during  those  years,  and  that 
amounted  each  year  to  something  like 
$900,000,  or  nearly  two  millions  and  a half 
for  the  two  years  and  nine  months.  It  is  ob- 
vious that,  no  matter  what  may  have  been  in 
the  bookkeeping  of  the  company  included  in 
this  account,  or  how  much  or  from  what 
sources  in  prior  years  the  road  had  accumu- 
lated this  balance  the  increase  during  the  time 
stated' did  not  equal  the  accruing  interest.  The 
attorney  general  also  notices  the  report  for  the 
year  ending  June  30,  1892,  made  by  the  com- 
pany to  the  railroad  commission,  a copy  of 
which  is  attached  as  an  exhibit  to  the  amend- 
ment to  the  cross  bill,  and  from  that  he  tabu- 
lates a statement  which,  as  he  contends,  shows 
that  the  earnings  during  that  year  were  suffi- 
cient to  pay  the  operating  expenses  and  fixed 
charges.  We  give  the  table  as  he  has  pre- 
pared it: 


“Gross  earnings  from  operation . $3,568,690  26 

Less  operating  expenses 2,986.204  12 

Income  from  operation $582,486  14 


To  which  should  be  added  amounts  ex- 
pended for  ‘cost  of  road,  equipment, 
and  permanent  improvements,’  ad- 
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mitted  to  have  been  included  in  op- 
erating expenses 302,085  77' 

Dividends  on  (compress)  stocks  owned.  8,020  0& 

Total  income. $892,591  91 

Deductions  from  -Income. 

Interest  on  funded  debt  accrued 
during  the  year,  viz: 

On  $7,954,000  first  mortgage 

bonds  at  6 per  cent $477,240  00 

On  $7,054,000  second  mort- 
gage bonds,  one  month, 

at  6 per  cent 35,270  00 

On  $7,054,000  second  mort- 
gage bonds, eleven  months, 
at  414  per  cent.  290,977  50 


Total  interest  accrued..  $803,487  50 
Rental  paid  Colorado  River 

Bridge  Company — 14,583  32 

Taxes 28,951  35 


Total  deductions $847,022  17 


Surplus  after  paying  operating 
expenses  proper,  interest  ac- 
crued on  bonds,  taxes,  etc $45,569  74’’ 

But  this  table  ignores  that  which  is  disclosed 
in  the  cross  bill,  to  wit,  $750,000  in  certificates 
of  indebtedness,  bearing  interest  at  five  per 
cent,  and  $1,250,000,  third  mortgage  bonds, 
bearing  four  per  cent  interest,  the  interest  on 
which  sums  would  exceed  all  the  apparent  sur- 
plus. These  items  also  appear  in  the  report,, 
under  the  head  of  current  liabilities,  the  total 
balance  of  which  on  July  1,  1892,  is  given  as 
$3,772,062.94,  which  sum  may  not  unreason- 
ably be  taken  as  showing  by  how  much  the 
company  has  fallen  short  of  paying  its  operat- 
ing expenses  and  fixed  charges.  Again,  the 
sum  of  $302,085.77  appears  in  that  table,  under 
the  description  “Cost  of  road,  equipment  and 
permanent  improvements,  admitted  to  have 
been  included  in  operating  expenses,”  and  is 
added  to  the  income  as  though  it  had  been  im- 
properly included  in  operating  expenses.  But 
before  this  change  can  be  held  to  be  proper,  it 
is  well  to  see  what  further  light  is  thrown  on 
the  matter  by  other  portions  of  the  report. 
That  states  that  there  were  no  extensions  of  the 
road  during  that  year,  so  that  all  of  this  sum 
was  expended  upon  the  road  as  it  was. 
Among  the  items  going  to  make  up  this  sum 
of  $302,085.77  is  one  of  $113,212.09  for  rails, 
and  it  appears  from  the  same  report  that  there 
was  not  a dollar  expended  for  rails,  except  as 
included  within  this  amount.  Now,  it  goes- 
without  saying  that  in  the  operation  of  every 
road  there  is  a constant  wearing  out  of  the  rails 
and  a constant  necessity  for  replacing  old  with 
new.  The  purchase  of  these  rails  may  be 
called  permanent  improvements,  or  by  any 
other  name,  but  they  are  what  is  necessary  for 
keeping  the  road  in  serviceable  condition.  In- 
deed, in  another  part  of  the  report,  under  the 
head  of  “renewals  of  rails  and  ties,”  is  stated 
the  number  of  tons  of  “new  rails  laid”  on  the 
mainline.  Other  items  therein  are  for  fenc- 
ing, grading,  bridging,  and  culvert  masonry,, 
bridges  and  trestles,  buildings,  furniture,  fix- 
tures, etc.  It  being  shown  affirmatively  that 
there  were  no  extensions  it  is  obvious  that 
these  expenditures  were  those  necessary  for  a 
proper  carrying  on  of  the  business  required  of 
the  company.  Certainly  the  mere  title,  under 
which  these  expenditures  are  once  stated,  is  not 
sufficient  to  overthrow  the  facts  so  fully  and 
clearly  shown  that  the  stockholders  have  never 
received  any  dividends;  that  in  order  to  meet 
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the  accumulating  interest  on  the  bonds  they 
have  had  to  put  their  hands  in  their  pockets 
and  advance  a million  and  over  of  dollars. 
Those  are  facts  whose  significance  cannot  be 
destroyed  by  any  mere  manner  of  bookkeep- 
ing or  classification  of  expenditures. 

Further,  the  attorney  general  asserts  that 
there  are  five  trunk  lines,  of  which  the  Inter- 
national & Great  Northern  road  is  one,  paral- 
leling each  other,  and  thus  dividing  the  busi- 
ness of  the  territory  through  which  they  pass; 
that  the  state  of  Texas  had  made  large  dona- 
tions of  land  to  railroad  companies,  and  that, 
as  appears  from  its  executive  documents,  this 
railroad  company  had  received  a donation  of 
3,353,320  acres  to  aid  in  its  construction,  as 
well  as  exemption  of  all  its  property  from  tax- 
ation for  twenty-five  years.  lie  also  calls  at- 
tention to  the  financial  depression  which  has 
of  late  years  pervaded  every  avenue  of  trade, 
and  adds  a table  from  the  report  of  the  commis- 
sioner of  agriculture  of  Texas,  showing  as  to 
different  articles  produced  in  that  state  an  in- 
crease in  the  amount  of  product  and  a decrease 
in  the  prices  received  therefor;  all  of  which 
considerations,  he  earnestly  insists,  affect  the 
question  of  the  reasonableness  of  the  rates  pre- 
scribed. 

None  of  the  matters  mentioned  in  the  fore- 
going paragraph  appear  in  the  pleadings  or 
elsewhere  in  the  record,  and  it  is,  therefore, 
doubtful  to  what  extent  they  may  be  taken 
into  consideration.  If  we  may  take  judicial 
notice  of  the  five  parallel  roads,  must  we  also 
assume  that  the  existence  of  the  other  four 
diminishes  the  business  of  the  International 
•&  Great  Northern,  and  that,  if  they  had 
never  been  built,  all  the  business  which  now 
passes  over  the  five  would  have  been  carried 
by  the  one?  May  not  the  topography  of  the 
country  be  such  as  to  to  prevent  any  of  the 
business  of  the  other  roads  from  ever  com- 
ing to  the  International  & Great  Northern, 
even  if,  without  them,  it  was  obliged  to  seek 
water  or  wagon  transportation?  May  not  the 
building  of  those  other  roads  have  increased 
the  population  and  business  to  such  an  extent 
that  the  overflow  has,  so  far  from  diminish- 
ing, really  resulted  in  an  increase  of  the  busi- 
ness of  the  International  & Great  Northern? 
If  there  has  been  a division  of  business,  has 
there  not  also  been  a competition  by  which 
the  rates  have  been  reduced,  and  reduced  to 
such  an  extent  as  to  forbid  the  propriety  of 
any  further  reduction?  If  we  may  take  judi- 
cial notice  that  the  state  made  a grant  of 
three  million  and  odd  acres  to  the  company, 
must  we  also  take  notice  of  the  value  of  that 
land,  of  its  sale,  and  the  amount  realized 
therefrom?  While  undoubtedly  there  has 
been  lately  a period  of  financial  depression, 
can  we  take  judicial  notice  of  the  extent  to 
which  that  depression  has  reduced  the  prices 
of  the  products  of  the  state;  and  is  the  report 
of  the  commissioner  of  agriculture  of  the 
state  to  be  considered  as  evidence  before  us, 
and  accepted  as  substantially  correct,  both 
as  to  product  and  prices?  And  if  the  de- 
preciation of  prices,  as  stated  in  said  report, 
be  accepted  as  correct,  will  such  depreciation 
uphold  a compulsory  reduction  of  the  rates  of 
transportation  to  such  an  extent  that  some  of 
those  who  have  invested  their  money  in  rail- 
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road  transportation  receive  no  compensation 
therefrom?  Is  it  just  to  deprive  one  party 
of  all  compensation  in  order  that  another 
may  make  some  profit?  They  who  invest 
their  money  in  railroads  take  the  same  chances 
that  men  engaged  in  other  business  do  of 
making  profit  from  the  carrying  on  of  their 
business;  and,  as  appears  from  other  cases 
submitted  to  us  with  this,  some  of  the  rail- 
roads in  the  state  of  Texas  have  operated  at 
a constant  loss.  But  such  possibilities  of  loss 
are  simply  the  natural  results  of  all  business 
freely  carried  on,  against  which  the  law  is 
powerless  to  afford  protection.  Very  different 
.are  the  considerations  which  arise  when  the 
strong  arm  of  the  law  is  invoked  to  compel 
parties  engaged  in  legitimate  business,  and 
business  which  cannot  be  abandoned  at  will, 
to  so  reduce  their  charges  for  service  as  to 
make  the  carrying  on  of  that  business  result 
in  a continued  loss.  In  the  one  case  the  law 
is  powerless  to  prevent  injury;  in  the  other 
it  is  used  to  work  injury.  Counsel  suggest  that 
the  state  itself  may  construct  and  operate 
railroads,  and  then  may  properly  make  rates 
so  low  that  the  business  is  done  at  a loss. 
They  refer  to  the  postal  system  of  the  United 
States  which,  carried  on  for  the  common  wel- 
fare, not  infrequently  results  in  a loss  which 
is  made  good  out  of  the  public  treasury.  But 
the  parallel  is  not  good.  In  the  case  sug- 
gested the  loss  is  cast  through  taxation  upon 
the  general  public,  and  all  bear  their  propor- 
tionate share  of  that  loss  which  is  incurred  in 
securing  a common  benefit,  while  the  scope 
of  this  legislation  is  to  secure  such  common 
benefit  at  the  expense  of  a single  class.  The 
equal  protection  of  the  laws — the  spirit  of 
common  justice — forbids  that  one  class  should 
by  law  be  compelled  to  suffer  loss  that  others 
may  make  gain.  If  the  state  were  to  seek  to 
acquire  the  title  to  these  roads,  under  its  power 
of  eminent  domain,  is  there  any  doubt  that 
constitutional  provisions  would  require  the  pay- 
ment to  the  corporation  of  just  compensation, 
that  compensation  being  the  value  of  the  prop- 
erty as  it  stood  in  the  markets  of  the  world, 
and  not  as  prescribed  by  an  act  of  the  legisla- 
ture. Is  it  any  less  a departure  from  the  obli 
gations  of  justice  to  seek  to  take  not  the  title 
but  the  use  for  the  public  benefit  at  less  than 
its  market  value? 

The  act  of  1853,  to  which  reference  has 
already  been  made,  contained  a section  looking 
to  the  acquisition  by  the  state  of  the  title  to 
railroad  property.  Section  17  of  the  acts  (Tex. 
Gen.  Laws,  1853,  p.  58)  is  as  follows; 

“If  the  legislature  of  this  state  shall  at  any 
time  make  a provision  by  law  for  the  repay- 
ment to  any  such  company  of  the  amount  ex- 
pended by  them  in  the  construction  of  said 
road,  together  with  all  moneys  for  permanent 
fixtures,  cars,  engines,  machinery,  chattels, 
and  real  property  then  in  use  for  the  said  road, 
with  all  moneys  expended  for  repairs  or  other- 
wise, and  interest  on  such  sums  at  the  rate  of 
twelve  per  centum  per  annum,  after  deducting 
the  amount  of  tolls,  freights,  passage  money, 
and  all  moneys  received  from  the  sale  of  lands 
donated  by  the  state  to  said  company,  with 
twelve  per  centum  per  annum  interest  on  all 
such  sums,  then  the  road,  with  all  its  fixtures 
and  appurtenances  aforesaid,  and  all  the  lands 
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donated  to  the  same  by  the  state  and  remaining 
unsold,  shall  vest  in  and  revert  to  the  state: 
Provided,  That  the  state  shall  not  be  required 
to  pay  or  allow  a greater  rate  of  interest  on  any 
amount  of  the  money  so  expended  by  any 
company  which  shall  have  been  borrowed  from 
this  state  than  the  state  shall  have  received  for 
the  same  from  such  company.” 

This  section,  as  will  be  perceived,  provides 
for  the  payment  of  interest  at  the  high  rate  of 
12  per  cent  on  the  difference  between  what 
the  company  has  paid  out  and  what  it  has 
taken  in,  and  to  that  extent  evidences  the 
thought  of  the  state  that  justice  required  the 
return  to  the  builders  of  railroads  of  some- 
thing more  than  the  actual  cost  as  the  condi- 
tion of  depriving  them  of  the  title.  It  is  only 
significant,  however,  as  an  expression  of  the 
thought  of  the  state  at  the  time;  for,  were  the 
provision  ever  so  unjust,  every  corporation 
which,  after  the  passage  of  the  act,  invested  its 
money  in  building  a road  would  do  so  with  the 
knowledge  that  that  was  the  condition  upon 
which  the  investment  was  made,  and  could 
not,  therefore,  challenge  jts  validity. 

And  now,  what  deductions  are  fairly  to  be 
drawn  from  all  the  facts  before  us?  Is  there 
anything  which  detracts  from  the  force  of  the 
general  allegation  that  these  rates  are  unjust 
and  unreasonable?  This  clearly  appears.  The 
cost  of  this  railroad  property  was  $40,000,000; 
it  cannot  be  replaced  to-day  for  less  than 
$25,000,000.  There  are  $15,000,000  of  mort- 
gage bonds  outstanding  against  it,  and  nearly 
$10,000,000  of  stock.  These  bonds  and  stock 
represent  money  invested  in  the  construction 
of  this  road.  The  owners  of  the  stock  have 
never  received  a dollar’s  worth  of  dividends  in 
return  for  their  investment.  The  road  was 
thrown  into  the  hands  of  a receiver  for  default 
in  payment  of  the  interest  on  the  bonds.  The 
earnings  for  the  last  three  years  prior  to  the 
establishment  of  these  rates  was  insufficient  to 
pay  the  operating  expenses  and  the  interest  on 
the  bonds.  In  order  to  make  good  the  defi- 
ciency in  interest  the  stockholders  have  put 
their  hands  in  their  pockets  and  advanced  over 
a million  of  dollars.  The  supplies  for  the 
road  have  been  purchased  at  as  cheap  a rate 
as  possible.  The  officers  and  employes  have 
been  paid  no  more  than  is  necessary  to  secure 
men  of  the  skill  and  knowledge  requisite  to 
suitable  operation  of  the  road.  By  the  volun- 
tary action  of  the  company  the  rate  in  cents 
per  ton  per  mile  has  decreased  in  ten  years 
from  2.03  to  1.30.  The  actual  reduction  by 
virtue  of  this  tariff  in  the  receipts  during  the 
six  or  eight  months  that  it  has  been  enforced 
amounts  to  over  $150,000.  Can  it  be  that  a 
tariff  which  under  these  circumstances  has 
worked  such  results  to  the  parties  whose  money 
built  this  road  is  other  than  unjust  and  unrea- 
sonable? Would  any  investment  ever  be  made 
of  private  capital  in  railroad  enterprises  with 
such  as  the  proffered  results? 

It  is  unnecessary  to  decide,  and  we  do  not 


wish  to  be  understood  as  laying  down  as  an 
absolute  rule  that  in  every  case  a failure  to 
produce  some  profit  to  those  who  have  invested 
their  money  in  the  building  of  a road  is  con- 
clusive that  the  tariff  is  unjust  and  unreason- 
able. And  yet  justice  demands  that  every 
one  should  receive  some  compensation  for  the- 
use  of  his  money  or  property,  if  it  be  possible 
without  prejudice  to  the  rights  of  others. 
There  may  be  circumstances  which  would  jus- 
tify such  a tariff;  there  may  have  been  ex- 
travagance and  a needless  expenditure  of 
money;  there  may  be  waste  in  the  management 
of  the  road;  enormous  salaries,  unjust  discrim- 
ination as  between  individual  shippers,  result- 
ing in  general  loss.  The  construction  may 
have  been  at  a time  when  material  and  labor 
were  at  the  highest  price,  so  that  the  actual 
cost  far  exceeds  the  present  value;  the  road 
may  have  been  unwisely  built,  in  localities 
where  there  is  not  sufficient  business  to  sustain 
a road.  Doubtless  too,  there  are  many  other 
matters  affecting  the  rights  of  the  community 
in  which  the  road  is  built  as  well  as  the  rights, 
of  those  who  have  built  the  road. 

But  we  do  hold  that  a general  averment  in  a 
bill  that  a tariff  as  established  is  unjust  and 
unreasonable  is  supported  by  the  admitted 
facts  that  the  road  cost  far  more  than  the 
amount  of  the  stock  and  bonds  outstanding; 
that  such  stock  and  bonds  represent  money  in- 
vested in  its  construction;  that  there  has  been 
no  waste  or  mismanagement  in  the  construc- 
tion or  operation;  that  supplies  and  labor  have 
been  purchased  at  the  lowest  possible  price 
consistent  with  the  successful  operation  of  the 
road;  that  the  rat.es  voluntarily  fixed  by  the 
company  have  been  for  ten  years  steadily  de- 
creasing until  the  aggregate  decrease  has  been 
more  than  fifty  per  cent;  that  under  the  rates 
thus  voluntarily  established  the  stock,  which 
represents  two  fifths  of  the  value,  has  never  re- 
ceived anything  in  the  way  of  dividends,  and 
that  for  the  last  three  years  the  earnings  above 
operating  expenses  have  been  insufficient  to 
pay  the  interest  on  the  bonded  debt,  and  that 
the  proposed  tariff,  as  enforced,  will  so  di- 
minish the  earnings  that  they  will  not  be  able 
to  pay  one  half  the  interest  on  the  bonded  debt 
above  the  operating  expenses;  and  that  such 
an  averment  so  supported  will,  in  the  absence 
of  any  satisfactory  showing  to  the  contrary, 
sustain  a finding  that  the  proposed  tariff  is  un- 
just and  unreasonable,  and  a decree  reversing 
it  being  put  in  force. 

It  follows  from  these  considerations  that  the 
decree  as  entered  must  be  reversed  in  so  far  as 
it  retains  the  railroad  commission  from  dis- 
charging the  duties  imposed  by  this  act,  and 
from  proceeding  to  establish  reasonable  rates 
and  regulations;  but  must  be  affirmed  so  far 
only  as  it  restrains  the  defendants  from  enforc- 
ing the  rates  already  established.  The  costs 
in  this  court  will  be  divided. 

Decree  accordingly. 
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JOHN  H.  REAGAN  et  al.,  Appts., 
v. 

THE  MERCANTILE  TRUST  COMPANY,  Trustee,  et  al. 
(See  S.  C.  154  U.  S.  413,  38  L.  ed.  — .) 

[No.  1167.] 


Railway  company  subject  to  state  regulation — rates  established  by  railroad  commission. 


1.  The  Texas  & Pacific  Railway  Company  is,  as  to 
business  done  wholly  within  the  state,  subject  to 
the  control  of  the  state  in  all  matters  of  taxation, 
rates,  and  other  police  regulations. 

2.  So  much  of  the  decree  of  the  United  States  cir- 
cuit court  in  this  case  as  restrains  the  state  rail- 


road commissioners  from  proceeding  under  the 
railroad  commission  act  to  establish  reasonable 
rates  and  regulations  is  set  aside,  but  so  much  of 
it  as  restrains  the  enforcement  of  the  rates  al- 
ready established  is  affirmed. 


Argued  April  13,  189 j.  Decided  May  26,  189 j. 


APPEAL  from  a decree  of  the  Circuit  Court 
of  the  United  States  for  the  Western  Dis- 
trict of  Texas,  perpetually  enjoining  the  Texas 
& Pacific  Railway  Company  from  continuing 
in  effect  the  rates  or  tariffs  of  the  Railroad 
Commission  of  Texas,  and  perpetually  enjoin- 
ing the  defendants,  The  Railroad  Commission 
of  Texas,  and  John  H.  Reagan  et  al.,  members 
of  said  commission,  and  Charles  A.  Culberson, 
attorney  general  of  said  state  and  their  suc- 
cessors" from  instituting  any  suits  to  recover 
penalties  under  the  law  of  Texas,  of  April  3, 
1891,  or  under  or  by  virtue  of  any  of  the  tariffs 
or  orders  of  said  commission,  etc.,  and  also 
perpetually  enjoining  said  railroad  commission 
and  said  Reagan  et  al.,  from  making  any  fur- 
ther tariff  or  tariffs,  etc.,  and  also  decreeing 
that  the  rates  and  tariffs  heretofore  made  by 
said  commission,  and  described  in  the  complaint 
are  unreasonable,  unfair,  and  unjust,  and  that 
they  are  cancelled  and  null  and  void.  Re- 
versed in  part , and  affirmed  in  part. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  A.  Culberson,  H.  C.  Coke 
and  W.  S.  Simkins  for  appellants. 

Messrs.  John  F.  Dillon,  E.  B.  Krutt- 
schnitt,  John  J.  McCook,  Winslow  S. 
Pierce,  Alexander  G.  Cochran,  R.  8.  Lovett 
and  T.  J.  Freeman  for  appellees. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

The  case  is  similar  to  that  just  decided,  in 
which  the  same  parties  were  appellants  and 
the  Farmers’  Loan  & Trust  Company  and  the 
International  & Great  Northern  Railroad 
Company,  appellees.  It  was  commenced  by 
the  Mercantile  Trust  Company  in  the  same 
court  against  the  appellants  and  the  Texas  & 
Pacific  Railway  Company,  with  like  purpose 
to  restrain  the  enforcement  of  the  railroad  com- 
mission act,  and  with  like  result.  The  Mer- 
cantile Trust  Company  was  trustee  in  a deed 
of  trust  executed  by  the  Texas  & Pacific  Rail- 
way Company  to  secure  an  issue  of  bonds,  and, 
as  a citizen  of  New  York,  invoked  the  juris- 
diction of  the  Federal  court. 

4 Inter  S. 


There  are  some  matters  of  difference  be- 
tween the  two  cases  which  call  for  special  no- 
tice. The  Texas  & Pacific  Railway  is  a cor- 
poration organized  under  the  laws  of  the  Uni- 
ted States  (16  Stat.  at  L.  573)  and  by  reason 
of  that  fact  it  is  earnestly  insisted  by  counsel 
for.  it  and  the  Trust  Company  that  it  is  not 
subject  to  the  control  of  the  state,  even  as  to 
rates  for  transportation  wholly  within  the 
state.  The  argument  is  that  it  receives  all  its 
franchises  from  Congress;  that  among  those 
franchises  is  the  right  to  charge  and  collect 
tolls,  and  that  the  state  has  not  the  power, 
therefore,  in  any  manner  to  limit  or  qualify 
such  franchise.  This  is  an  important  question 
and  deserves  consideration,  even  though  in  re- 
spect to  other  matters  the  facts  should  present 
a case  exactly  parallel  to  that  just  decided  and 
calling  for  a like  decision;  because  if  the  state 
has  no  control  in  the  matter  the  decree  should 
not  be  affirmed  in  part  but  in  toto. 

We  are  of  the  opinion  that  the  contention  of 
the  railway  and  trust  companies  cannot  be 
sustained,  and  that  the  reasoning  in  the  cases 
of  Thomson  v.  Union  Pac.  R.  Co.  76  U.  S.  9 
Wall.  579  [19:  792]  and  Union  Pac.  R.  Co.  v. 
Peniston,  85  U.  S.  18  Wall.  5,  36  [21:  787,  793], 
leads  to  this  conclusion. 

In  the  first  of  those  cases  these  facts  appear- 
ed: The  Union  Pacific  Railway  Company 
(Eastern  Division)  a corporation  created  by  the 
legislature  of  Kansas,  received  government  aid 
in  bonds  and  land,  and,  thus  aided,  construct- 
ed its  road  to  become  one  link  in  the  transcon- 
tinental line  known  as  the  Union  Pacific  sys- 
tem. After  its  construction,  the  legislature  of 
Kansa^having  enacted  a law  laying  certain  taxes 
upon  its  property,  a bill  was  filed  to  restrain 
the  collection  of  those  taxes,  on  the  ground 
that  the  property  of  the  company  was  mort- 
gaged to  the;United  States,  and  that  it,  under 
the  Congressional  grant,  was  bound  to  perform 
certain  duties  and,ultimately  pay  five  per  cent 
of  its  net  earningslto  the  United  States,  an  ob- 
ligation which  would  be  greatly  hindered  if 
the  taxes  imposed  should  be  collected.  But 
this  contention  was  not  sustained,  and  while 
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it  was  said  by  the  Chief  Justice,  delivering  the 
opinion  of  the  court,  that  Congress  had  the 
power  to  provide  an  exemption  from  state  tax- 
ation in  such  a case,  there  was  no  exemption 
in  the  absence  of  legislation  to  that  effect. 
This  decision  was  followed  by  that  in  the  other 
case,  in  which  a like  exemption  was  sought  of 
the  property  belonging  to  the  Union  Pacific 
Railroad  Company,  a corporation  created,  like 
the  Texas  & Pacific  Railway  Company,  by  an 
Act  of  Congress,  and  also  like  the  Kansas  com- 
pany, aided  by  the  government  in  lands  and 
bonds,  but  here,  too,  by  a majority  of  the 
court,  the  claim  of  exemption  was  denied. 
Mr.  Justice  Strong,  in  delivering  the  opinion 
of  the  court,  said : 

“It  is,  therefore,  manifest  that  exemption  of 
Federal  agencies  from  state  taxation  is  de- 
pendent, not  upon  the  nature  of  the  agents, 
or  upon  the  mode  of  their  constitutions,  or 
upon  the  fact  that  they  are  agents,  but  upon 
the  effect  of  the  tax;  that  is,  upon  the  question 
whether  the  tax  does  in  truth  deprive  them  of 
power  to  serve  the  government  as  they  were 
intended  to  serve  it,  or  does  hinder  the  effi- 
cient exercise  of  their  power.  A tax  upon 
their  property  has  no  such  necessary  effect. 
It  leaves  them  free  to  discharge  the  duties 
they  have  undertaken  to  perform.  A tax  up- 
on their  operations  is  a direct  obstruction  to 
the  exercise  of  Federal  powers. 

“ In  this  case  the  tax  is  laid  upon  the  prop- 
erty of  the  railroad  company  precisely  as  was 
the  tax  complained  of  in  Thompson  v.  Union 
Pacific.  It  is  not  imposed  upon  the  franchises 
or  the  right  of  the  company  to  exist  and  per- 
form the  functions  for  which  it  was  brought 
into  being.  Nor  is  it  laid  upon  any  act  which 
the  company  has  been  authorized  to  do.  It  is 
not  the  transmission  of  dispatches,  nor  the 
transportation  of  United  States  mails,  or 
troops,  or  munitions  of  war  that  is  taxed,  but 
it  is  exclusively  the  real  and  personal  property 
of  the  agent,  taxed  in  common  with  all  other 
property  in  the  state  of  a similar  character.  It 
is  impossible  to  maintain  that  this  is  an  inter- 
ference with  the  exercise  of  any  power  belong- 
ing to  the  general  government,  and,  if  it  is 
not,  it  is  prohibited  by  no  constitutional  im- 
plication.” 

Similarly  we  think  it  may  be  said  that,  con- 
ceding to  Congress  the  power  to  remove  the 
corporation  in  all  its  operations  from  the  con- 
trol of  the  state,  there  is  in  the  act  creating 
this  company  nothing  which  indicates  an  in- 
tent on  the  part  of  Congress  to  so  remove  it, 
and  there  is  nothing  in  the  enforcement  by  the 
state  of  reasonable  rates  for  transportation 
wholly  within  the  state  which  will  disable  the 
corporation  from  discharging  all  the  duties 
and  exercising  all  the  powers  conferred  by 
Congress,  By  the  Act  of  incorporation  Con- 
gress authorized  the  company  to  build  its  road 
through  the  state  of  Texas.  It  knew  that, 
when  constructed,  a part  of  its  business  would 
be  the  carrying  of  persons  and  property  from 
points  within  the  state  to  other  points  also  with- 
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| in  the  state,  and  that  in  so  doing  it  would  be 
engaged  in  a business,  control  of  which  is  no- 
where by  the  Federal  Constitution  given  to 
Congress.  It  must  have  been  known  that,  in 
the  nature  of  things,  the  control  of  that  busi- 
ness would  be  exercised  by  the  state,  and  if  it 
deemed  that  the.interests  of  the  nation  and  the  j 
discharge  of  the  duties  required  on  behalf  of  | 
the  nation  from  this  corporation  demanded  j. 
'exemption  in  all  things  from  state  control,  it  ; 
would  unquestionably  have  expressed  such  i 
intention  in  language  whose  meaning  would  be  | 
clear.  Its  silence  in  this  respect  is  satisfactory  j 
assurance  that,  in  so  far  as  this  corporation  I 
should  engage  in  business  wholly  within  the  | 
state,  it  intended  that  it  should  be  subjected  to 
the  ordinary  control  exercised  by  the  state 
over  such  business.  Without,  therefore,  re- 
lying at  all  upon  any  acceptance  by  the  rail- 
road corporation  of  the  legislature  of  the  state, 
passed  in  1873  in  respect  to  it,  we  are  of  opin- 
ion that  the  Texas  & Pacific  Railway  Com- 
pany is,  as  to  business  done  wholly  within  the 
state,  subject  to  the  control  of  the  state  in  all 
matters  of  taxation,  rates,  and  other  police 
regulations. 

Another  matter  of  difference  between  tbe 
two  cases  is  this:  The  entire  mileage  of  the  In- 
ternational & Great  Northern  Railway  was 
within  the  limits  of  the  state  of  Texas,  while 
the  Texas  & Pacific  Railway  Company  owns 
and  operates  several  hundred  miles  of  road 
outside  the  limits  of  the  state.  No  reference 
is  made  in  the  briefs  of  counsel  to  this  dif-  j 
ference,  and  probably  there  is  nothing  in  the  1 
facts  stated  in  the  bill  and  cross  bill  in  respect  : 
to  the  earnings,  operating  expenses,  and  in- 
cumbrances of  the  property  which  would  in 
any  way  affect  the  conclusion  as  to  the  reason-  : ! 
ableness  of  the  rates  imposed;  and  we  only 
notice  the  difference  now  to  guard  against  the 
inference  that  such  a fact  is  always  without  sig- 
nificance in  the  consideration  of  questions  as  to 
the  reasonableness  of  rates  imposed  in  one  of 
the  states  within  which  the  line  of  the  carrier 
runs. 

Beyond  these  two  matters  of  difference  we 
see  nothing  that  calls  for  any  comment.  It  is  , 
true  the  figures  in  respect  to  earnings,  operat- 
ing expenses,  incumbrances,  reduction  of  rev-  , 1 
enue,  etc.,  are  not  the  same  in  this  as  in  that  I 
case,  but  still,  relatively  to  each  other,  they 
have  the  same  significance,  and  there  are  in 
the  bills  and  cross  bills  the  same  general  aver- 
ments. It  would  be  useless,  therefore,  to  en- 
cumber the  record  with  a mass  of  figures  for 
the  sake  of  making  it  clear  that  the  same  con- 
clusion must  be  reached  here  as  in  that  case. 

In  this  case  also,  as  in  that,  the  decision  is 
that  so  much  of  the  decree  of  the  circuit  court 
as  restrains  the  defendants  from  proceeding 
under  the  railroad  commission  act  to  establish 
reasonable  rates  and  regulations  is  set  aside, 
but  so  much  of  it  as  restrains  the  enforcement 
of  the  rates  already  established  is  affirmed. 
The  costs  in  this  court  will  be  divided  be- 
tween the  parties. 
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JOHN  H.  REAGAN  et  al.,  Appts., 
v. 

THE  MERCANTILE  TRUST  COMPANY,  Trustee,  et  al. 


JOHN  H.  REAGAN  et  al.,  Appts., 
v. 

THE  MERCANTILE  TRUST  COMPANY,  Trustee,  et  al. 
[Nos.  1168,  1169.] 

(See  S.  C.  154  17.  S.  418,  38  L.  ed.  — .) 

Gases  followed. 


“The  cases  of  Reagan  v.  Farmers  Loan  & T.  Co.  and  i 575,  followed,  and  the  same  decision  and  decrees 
Reagan  v.  Mercantile  Trust  Co.,  ante , pp.  560,  | made  as  in  those  cases. 


Submitted  April  13,  1894.  Decided  May  26,  1894 • 


APPEALS  from  decrees  of  the  Circuit  Court 
of  the  United  States  for  the  Western  Dis- 
trict of  Texas,  perpetually  enjoining  the  rail- 
road companies,  defendants,  from  putting  or 
continuing  in  effect  the  tariffs  of  the  railroad 
commission  of  Texas,  mentioned  in  the  com- 
plaint, and  perpetually  enjoining  defendants, 
the  railroad  commission  of  Texas,  and  the 
attorney  general  of  that  state  et  al.,  from  insti- 
tuting any  suits  for  the  recovery  of  penalties 
under  the  law  of  Texas,  of  April  3,  1891,  or 
under  or  by  virtue  of  any  of  the  tariffs  or 
orders  of  said  railroad  commission,  etc.,  and 
perpetually  enjoining  said  railroad  commission 
from  making  or  issuing  any  further  tariffs  or 
orders,  and  decreeing  that  all  rates  and  tariffs 
heretofore  made  by  said  commission  and  de- 
scribed in  the  complaint  are  unreasonable,  un- 
fair, and  unjust,  and  declaring  them  cancelled, 
void  and  of  no  effect,  etc.  Affirmed  in  part, 
and  reversed  in  part. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  A.  Culberson,  H.  C.  Coke 
and  W.  S.  Simkins  for  appellants. 

Messrs.  John  F.  Dillon,  E.  B,  Krutt- 
schnitt,  John  J.  McCook,  W.  S.  Pierce, 
Alexander  G.  Cochran  for  appellees. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

These  are  cases  in  which,  as  in  those  just 
decided,  the  tariff  established  by  the  Texas 
Railroad  Commission  was  challenged,  and 
with  like  result.  The  St.  Louis  Southwestern 
Railway  Company,  named  in  the  first  of  these 
cases,  is  called  by  counsel  for  defendants  in 
their  brief  “a  reorganized  bankrupt  concern.” 
Its  road  has  a total  mileage,  including  main 
line  and  branches,  of  572  miles.  It  would  seem 
to  be  a railroad  which  was  unwisely  built,  and 
one  whose  operating  expenses  have  always 
exceeded  its  earnings.  Counsel  say  that  ‘ ‘it  is 


familiarly  known  in  Texas  as  a ‘teazer,’  and, 
if  it  ever  passes  beyond  this  interesting  but 
unprofitable  stage,  even  its  friends  will  be 
surprised.”  We  are  not  advised,  and  we  can 
hardly  be  expected  to  take  judicial  notice  of 
what  is  meant  by  the  term  ‘ teazer,”  but  it  is 
clearly  disclosed  by  the  record  that  this  was  an 
unprofitable  road. 

The  Tyler  Southeastern  Railway  Company, 
named  in  the  second  suit,  has  a short  road  of 
ninety  miles,  and  also  appears  as  a “reor- 
ganized bankrupt  concern,”  and  one  whose 
road  has  been  operated  with  constant  loss. 
In  the  record  in  each  case  is  found  two  annual 
reports  returned  to  the  railroad  commission, 
one  for  the  year  ending  June  30.  1891,  and  the 
other  for  that  ending  June  30,  1892.  Compar- 
ing the  statements  in  these  reports,  defendants’ 
counsel  say  that  the  business  of  the  roads  has 
largely  increased  since  the  establishment  of  the 
rates  made  by  the  commission,  and  urge  that 
no  complaint  can  be  made  of  action  which  has 
resulted  so  favoiably.  But  an  examination 
shows  that  the  report  for  the  year  ending 
June  30,  1891,  includes  only  the  earnings  and 
operating  expenses  for  the  single  month  com- 
mencing June  1,  1891,  when  the  new  company 
took  possession  and  commenced  operations; 
and  so  the  enormous  increase  spoken  of  is 
simply  the  difference  between  the  earnings 
and  expenses  for  twelve  months  and  those  for 
one  month.  The  bills,  with  their  amendments, 
allege  a decrease  in  the  tonnage  as  well  as  a 
decrease  in  the  rates. 

We  think,  therefore,  the  cases  come  within 
the  reasoning  of  the  prior  opinions,  and  that 
it  will  not  do  to  hold  that,  because  the  roads 
have  been  operating  in  the  past  at  a loss  to  the 
owners,  it  is  just  and  reasonable  to  so  reduce 
the  rates  as  to  increase  the  amount  of  that  loss. 
Hence,  the  decrees  here  will  be  like  those 
ordered  in  the  prior  cases. 
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JOHN  H.  REAGAN,  et  al.,  Appts., 
v. 

THE  FARMERS  LOAN  & TRUST  COMPANY,  Trustee,  et  al. 
[No.  1170.] 

(See  S.  C.  154  U.  S.  420,  38  L.  ed.  — .) 
i Cases  followed. 


This  case  is  controlled  by  the  cases  of  Reagan  v.  i Co.  (No.  2)  ante , pp,  560,  575,  577,  and  a like  deci- 
Farmers  Loan  & T.  Co.,  Reagan  v.  Mercantile  sion  and  decree  made  herein. 

Trust  Co.  (No.  1)  and  Reagan  v.  Mercantile  Trust  I 

Submitted  April  13,  1894.  Decided  May  26,  1894. 


APPEAL  from  a decree  of  the  Circuit  Court 
of  the  United  States  for  the  Western  Dis- 
trict of  Texas,  perpetually  enjoining  the  Gulf, 
Colorado  & Santa  Fe  Railroad  Company,  from 
continuing  in  effect  the  rates  and  tariffs  of  the 
railroad  commission  of  Texas,  described  in  the 
complaint,  etc.,  and  perpetually  enjoining  the 
railroad  commission  of  Texas,  and  John  H. 
Reagan  et  al.,  and  Charles  A.  Culberson, 
attorney  general  of  said  state,  and  their  suc- 
cessors, from  instituting  any  suits  from  the  re- 
covery of  penalties,  under  the  law  of  Texas  of 
April  3,  1891,  or  under  or  by  virtue  of  any  of 
said  rates  or  tariffs,  etc.,  and  further  perpet- 
ually enjoining  said  commission  and  the  mem- 
bers thereof,  from  making  or  issuing  any 
further  rates  or  tariffs,  etc.,  and  decreeing  that 
the  rates  and  tariffs  heretofore  made  and  issued 
by  said  commission  and  described  in  the  com- 
plaint are  unreasonable,  unfair,  and  unjust, 
and  cancelling  them  and  declaring  them  to  be 
null  and  void,  etc.  Beversed  in  part  and  af- 
firmed in  part. 


The  facts  are  stated  in  the  opinion. 

Messrs.  C.  A.  Culberson,  H.  C.  Coke  and 
W.  S.  Simkins  for  appellants. 

Messrs.  John  F.  Dillon,  E.  B.  Krutts- 
chnitt,  John  J.  McCook,  H.  B.  Turner, 
Geo.  R.  Peck  and  J.  W.  Terry  for 

appellees. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

This  case  is  controlled  by  the  opinions  in  the 
four  preceding  cases.  There  are  one  or  two 
differences  of  fact,  but  nothing  affecting  the 
merits  of  the  controversy.  The  Gulf,  Colo- 
rado & Santa  Fe  Railroad  Company  was  in-  < 
corporated  by  the  state  of  Texas,  but  a part  of 
its  line  was  constructed  through  the  Indian 
Territory  under  authority  of  an  Act  of  Con-  , 
gress.  The  figures  as  to  earnings,  etc.,  are  ' 
also  different,  but  they  tend  to  the  same  result 
as  to  the  reasonableness  of  the  rates. 

A like  decree  trill  be  entered  in  this  as  in  the 
former  cases. 
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CHICAGO,  MILWAUKEE  & ST.  PAUL  R.  CO.,  Appt., 

v. 


WABASH,  ST.  LOUIS  & PACIFIC  R.  CO. 


I 


‘ i 


(See  S.  C.  61  Fed.  Rep.  993.) 


1.  A pooling  contract  between  several  railroad 
companies  which  control  the  business  of  a large 
section  of  country  by  which  all  their  roads  are  to 
be  run  as  one  so  far  as  through  business  is  con- 
cerned, and  each  company  is  to  receive  a certain 
proportion  of  the  gross  earnings,  by  either  a di- 
vision of  business  or  of  receipts,  is  void  as  against 

public  policy. 

2.  An  action  will  not  lie  to  compel  a railroad  com- 
pany to  pay  over  its  earnings  in  excess  of  its 
share  under  an  illegal  pooling  contract  by  which 


several  companies  agree  to  divide  the  earnings-  I 
from  a certain  class  of  business  by  either  giving  \ 
each  its  share  of  the  business  or  of  the  earnings,, 
since  it  is  not  a suit  merely  to  compel  an  account-  J 
ing  of  moneys  received  but  is  one  to  compel  spe-  I 
cific  performance  of  the  contract. 

3.  Performance  of  an  illegal  contract  on  one  side-  j 
only  does  not  make  it  an  executed  contract  so  J 
that  an  action  can  be  maintained  for  the  con- 
sideration. 

— 


May  7,  1894. 


APPEAL  by  complainant  from  a decree  of  i for  the  Eastern  District  of  Missouri  sustaining 
the  Circuit  Court  of  the  United  States  I a demurrer  to  a bill  filed  to  compel  defendant 
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to  account  for  freights  which  it  had  received 
and  appropriated  to  its  own  use  in  excess  of 
its  share  under  a pooling  contract  for  the  di- 
vision of  business  and  gross  receipts  among 
certain  railroad  companies.  Affirmed. 

Statement  by  Caldwell,  C.  J.: 

On  December  fifth  and  December  twenty- 
ninth,  1883,  contracts  providing,  among  other 
things,  for  a pooling  and  division  of  competi- 
tive traffic  were  entered  into  by  and  between 
seven  railroad  companies,  to  wit:  The  Union 
Pacific;  The  Chicago,  Rock  Island  & Pacific; 
The  Chicago,  Milwaukee  & St.  Paul;  The 
Wabash,  St.  Louis  & Pacific;  The  Chicago  & 
Northwestern;  The  Chicago,  St.  Paul,  Min- 
neapolis & Omaha,  and  The  Missouri  Pacific. 

There  were  four  contracts.  The  first  was 
between  the  Union  Pacific  Railway  Company 
as  party  of  the  first  part,  and  The  Chicago, 
Rock  Island  & Pacific  Railway  Company  as 
party  of  the  second  part,  and  The  Chicago, 
Milwaukee  & St.  Paul  Railway  Company  as 
party  of  the  third  part. 

The  other  three  contracts  admitted  the  other 
parties  in  to  the  pool,  and  made  some  modifi- 
cations and  extensions  of  the  original  contract. 
The  four  contracts  were  in  effect  one  and  will 
be  so  treated.  The  following  are  some  of  the 
material  provisions  of  the  contract: 

The  preamble  declares  the  object  of  the  con- 
tract to  be  to  “make  the  railway  system  of 
the  party  of  the  first  part  substantially 
a part  of  the  railway  system  of  each 
of  the  other  parties  hereto,  as  to  westward 
bound  traffic  which  will  pass  through  Coun- 
cil Bluffs,  in  the  state  of  Iowa,  and  each 
of  the  railway  systems  of  the  other  parties, 
substantially  a part  of  the  system  of  the  party 
of  the  first  part,  as  to  east  bound  traffic  which 
will  pass  through  the  same  place.” 

“ It  is  declared  to  be  the  purpose  of  the  par- 
ties hereto  by  the  execution  of  these  articles, 
and  the  performance  of  the  several  covenants, 
promises  and  agreements  herein  set  out,  to  es- 
tablish and  operate  through  lines  of  railway, 
which  shall  connect,  when  the  same  can  be 
done  by  a reasonably  direct  line  through  Coun- 
cil Bluffs,  all  points  on  the  system  of  the  party 
of  the  first  part  with  all  points  on  the  several 
syetems  of  the  other  parties  (excepting  the 
Kansas  division  of  the  party  of  the  first  part 
and  its  railroads  in  the  state  of  Kansas)  in- 
cluding all  extensions  of  the  main  lines, 
branches,  and  other  railways  mentioned  in  the 
preamble  hereto,  and  all  lines  and  branches 
which  are  now  owned,  controlled  or  operated 
by  either  of  the  parties  hereto  in  connection 
with  any  of  its  railways  above  mentioned,  and 
which  may  be  added  thereto  by  construction, 
purchase,  lease,  or  otherwise,  and  to  secure  the 
operation  of  all  of  said  lines  as  to  such  through 
traffic  as  they  should  be  if  operated  by  one 
corporation  which  owned  all  of  them.” 

“The  party  of  the  first  part  covenants, 
promises  and  agrees  with  each  and  both  of  the 
other  parties,  that: 

It  will,  so  far  as  it  lawfully  can,  deliver  to 
the  railways  of  said  other  parties,  at  Council 
Bluffs,  all  eastward  bound  through  traffic 
which  may  be  received  by  it  for  transporta- 
tion to  any  point  which  can  be  reached  with 
reasonable  directness,  over  any  of  the  through 
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lines  composed  of  the  railroads  of  two  or 
more  of  the  parties  hereto,  passing  through 
Council  Bluffs,  and  that  it  will  make  all  law- 
ful and  reasonable  efforts  to  secure  the  trans- 
portation of  all  such  through  traffic  which 
may  be  received  by  it  for  transportation  over 
such  through  liues. 

“ It  will  divide  all  competitive  through  traffic 
which  shall  be  transferred  from  its  own  rail- 
ways to  those  of  the  other  parties,  as  nearly 
as  shall  be  practicable,  into  two  equal  parts, 
and  transfer  one  of  said  parts  to  the  railways 
of  each  of  said  parties  for  transportation  to 
destination,  or  to  the  proper  connecting  line. 

“The  rates  which  shall  be  charged  for  the 
transportation  of  through  traffic  over  the 
through  lines  hereby  established,  for  which 
provision  has  not  been  made  in  the  preceding 
section,  shall  be  fixed  in  the  manner  follow- 
ing: 

“The  established  or  current  rate  of  the  party 
of  the  first  part  as  per  schedules  hereto  at- 
tached and  made  a.  part  hereof,  between  the 
points  at  which  traffic  is  received  or  to  which  it 
is  destined  and  Council  Bluffs,  shall  be  added 
to  the  established  or  current  rates  of  the  parties 
of  the  second  and  third  parts,  as  per  schedules 
hereto  attached  and  made  a part  hereof,  be- 
tween the  points  on  their  several  lines  at  which 
such  traffic  is  received  or  to  which  it  is  des- 
tined and  Council  Bluffs,  and  the  sum  of  the 
two  rates  shall  be  the  through  rate.  Provided, 
however, that  the  rates  upon  all  through  traffic 
between  competitive  points  which  may  be  con- 
nected by  a through  line  over  the  Northern 
Pacific  Railroad,  shall  be  so  adjusted  that  the 
rates  between  such  points  and  all  Chicago  and 
Mississippi  river  points  by  way  of  Council 
Bluffs,  shall  be  as  low  as  by  way  of  St.  Paul.” 

“The  through  rates  on  east  bound  through 
traffic  over  the  lines  hereby  established  may  be 
reduced  by  the  party  of  the  first  part,  and  the 
like  rates  on  like  traffic  west  bound  may  be  re- 
duced by  the  party  of  the  second  or  third  part, 
by  whom  it  shall  be  delivered  to  the  party  of 
the  first  part,  when  such  reduction  shall  be 
rendered  necessary  by  competition  with  lines 
other  than  those  hereby  established.  When 
any  through  rate  is  reduced  bv  a party,  for  any 
reason,  it  shall  immediately  notify  the  other 
party  hereto  of  such  reduction,  and  the  facts 
which  it  is  claimed  justified  such  reduction. 
A reduction  of  a rate  shall  continue  only  so 
long  as  shall  be  necessary  because  of  competi- 
tion. No  rates  shall  be  reduced  by  any  party 
otherwise  than  as  provided  in  this  and  preced- 
ing sections.” 

“If  any  through  rate  shall  be  reduced  by 
any  party  for  reasons  which  are  not  satisfac- 
tory to  the  other  parties,  the  rates  fixed  by  the 
schedule  shall  be  immediately  restored  and 
maintained  until  a majority  shall  direct  a mod- 
ification, and  all  traffic  transported  under 
modified  rates  shall  be  accounted  for  at  full 
rates  in  the  division  of  the  proceeds  of  the 
through  rate  traffic  between  the  parties.  In  no 
case  shall  a schedule  of  rates  be  in  any  manner 
modified,  altered  or  reduced  for  the  purpose  of 
drawing  traffic  from  the  railways  of  any  party 
hereto.  If  any  party  shall  feel  aggrieved  be- 
cause of  any  modification  of  any  through  rate, 
or  of  any  order  restoring  a rate  which  has  been 
cut,  or  by  the  action  of  any  party  tending  to 
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evade  or  in  any  wise  impair  agreed  rates,  the 
party  so  aggrieved  may  make  it  the  basis  of  a 
complaint  which  shall  be  determined  by  refer- 
ence as  hereinafter  provided.  On  the  hearing 
of  any  such  reference,  the  referees  may  affirm 
the  order  made  by  a majority  of  the  parties  or 
direct  the  restoration  of  the  rate  reduced,  and 
in  a proper  case  make  an  award  to  the  party 
or  parties  injured  by  any  evasion  or  unjusti- 
fiable reduction  of  a rate,  as  compensation  for 
any  damages  which  shall  have  been  sustained. 

“If  the  east  bound  competitive  traffic  actually 
transported  by  either  of  the  parties  of  the 
second  or  third  part,  in  any  one  month,  shall 
not  amount  to  the  equal  share  to  which  it  shall 
be  entitled  under  the  provisions  of  these  arti- 
cles, the  balances  shall  be  so  adjusted  as  to 
give  to  each  the  proceeds  of  an  equal  share  of 
the  gross  revenue  received  by  both  for  the 
transportation  of  such  traffic. 

“To  prevent  confusion  in  the  settlement  of 
accounts,  the  following  distances  are  arbi- 
trarily established: 

“From  Council  Bluffs  to  all  points  east  there- 
of, which  take  Chicago  rates,  five  hundred 
miles;  from  Council  Bluffs  to  all  points  east 
thereof,  which  take  Mississippi  river  rates, 
three  hundred  and  forty  miles. 

“No  covenant,  promise  or  agreement  in  said 
original  articles  or  in  these  supplemental  arti- 
cles contained,  shall  be  so  construed  as  to  affect 
or  control  (otherwise  than  by  securing  equality 
of  rates  as  provided  in  said  original  and  the 
supplemental  articles)  through  traffic  specially 
routed,  marked  and  consigned  by  the  shippers 
over  through  lines  of  which  the  Southern  Pa- 
cific Railroad  does  now  or  shall  hereafter  form 
a part,  but  the  rates  on  all  through  traffic  be- 
tween competitive  points  which  may  be  con- 
nected by  a through  line  over  the  Southern 
Pacific  Railroad,  shall  be  so  adjusted  that  the 
rates  between  such  points  and  all  Chicago  and 
Mississippi  river  points  by  way  of  the  South- 
ern Pacific  shall  be  as  high  as  by  the  way  of 
Council  Bluffs. 

“If  at  anytime  while  this  contract  remains 
in  force,  the  construction  of  new  railroads  or 
the  extension  of  existing  ones,  or  the  purchase 
or  lease  of  railroads  or  traffic  or  other  arrange- 
ments made  by  any  one  or  more  of  the  parties 
hereto,  shall  materially  change  the  relations 
now  existing  between  the  parties  with  regard 
to  traffic,  the  contract  set  out  in  the  original 
and  in  the  supplemental  articles  shall  be  so 
modified,  altered  and  amended  as  to  establish 
between  them  with  regard  to  the  then  existing 
circumstances,  substantially  the  relations  here- 
by established  between  them  with  regard  to 
the  circumstances  now  existing.  It  is  declared 
to  be  the  purpose  and  intent  of  the  parties  to 
maintain  the  relations  hereby  established  with 
regard  to  existing  railroads  and  operating  and 
traffic  arrangements,  and  to  adjust  such  "rela- 
tions to  any  change  which  may  be  made  there- 
in with  regard  to  through  traffic. 

“If  the  parties  cannot  agree  upon  the  modifi- 
cations, alterations  or  amendments  which  shall 
be  made,  if  any,  under  the  provisions  of  this 
section,  the  difference  or  differences  which 
may  thereby  arise  shall  be  determined  by  ref- 
erence as  in  the  original  and  the  supplemental 
articles  provided. 

“Each  party  will  contribute  to  a common 
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fund  all  of  the  gross  revenue  which  it  shall 
receive  for  the  transportation  of  both  east  and 
west  bound  freight  traffic,  hereinafter  de- 
scribed, to  or  from  Council  Bluffs,  and  to  and 
from  Missouri  valley  in  the  performance  of 
the  covenants,  promises  and  agreements  set 
out  in  said  original  and  supplemental  arti- 
cles. 

“For  the  purpose  of  ascertaining  the  full 
amounts  of  the  gross  revenue  which  the  parties 
shall  severally  contribute,  each  shall  account 
and  pay  for  all  through  traffic,  both  east  and 
west  bound,  so  transported  by  it  as  follows: 

“For  all  through  traffic  except  lumber,  be- 
tween the  said  Union  Pacific  and  the  Sioux 
City  Pacific  railways  and  the  railways  of 
other  parties  hereto  covered  by  said  original 
and  supplemental  articles,  which  shall  originate 
at,  be  destined  to,  or  cross  the  Mississippi  river 
at  any  point  between  the  cities  of  Dubuque 
and  St.  Louis,  both  inclusive,  at  the  rates  for 
like  traffic  between  Chicago  and  Council 
Bluffs. 

“Through  traffic  which  shall  be  transported 
for  the  government  of  the  United  States  shall 
be  accounted  for  at  the  actual  rates  paid  for 
the  same,  that  is,  the  regular  rate  less  the  dis- 
count which  may  be  made  because  of  land 
grants. 

“When  a penalty  is  charged  on  traffic  for  ex- 
cess of  weights  such  traffic  shall  be  accounted 
for  at  the  regular  rates  for  actual  weight. 

“Each  party  shall  deliver  to  each  of  the  oth- 
ers quarter-monthly  statements  showing  what 
through  traffic  covered  by  said  original  articles 
and  the  supplemental  articles  referred  to  has,  ; 
during  the  quarter-month  immediately  pre- 
ceding been  transferred  over  its  railroads  or 
any  of  them,  in  what  it  consisted,  between 
what  stations  and  in  what  directions  it  was  ■ 
transported,  and  the  rates  charged  and  re- 
ceived therefor. 

“The  party  of  the  third  part  hereto  under- 
takes to  account  to  the  other  parties  and  pay  j 
to  the  common  fund,  provided  for  in  the  sec- 
ond section  hereof,  at  Chicago  rates,  for 
all  through  traffic  which  may  be  received 
on  its  line,  which  can  be  lawfully  transported  ! 
from  the  point  at  which  it  shall  be  received,  to  j 
destination  or  the  proper  connecting  railway,  '! 
over  any  of  the  through  lines  by  the  original  | 
articles  and  the  supplemental  articles  estab-  j 
lished,  with  reasonable  directness  through 
Council  Bluffs,  though  such  traffic  or  some  j 
portion  thereof,  may  not  have  been  so  actu- 
ally transported:  Provided,  however,  that  no  j 
greater  amount  of  traffic,  to  or  from  Califor- 
nia points,  actually  transported  by  way  of  j 
the  line  of  the  party  of  the  third  part  and  the  i 
Southern  Pacific  line  shall  be  reported  to  such 
common  fund  than  the  amount  that  shall  be 
necessary  (when  added  to  the  amount  reported  j 
for  other  through  traffic  transported  by  the 
party  of  the  the  third  part)  to  make  the  sum 
equal  to  the  proportion  of  the  common  fund  i 
to  which  the  third  party  is  entitled. 

“Said  common  fund  shall,  when  settlements  j 
are  made  between  the  parties  in  manner  and  j 
form,  as  provided  in  said  original  articles,  be  j 
divided  into  four  equal  parts,  one  of  which  : 
shall  be  paid  to  each  of  the  parties  hereto. 

“This  result  shall  be  accomplished  so  far  as 
shall  be  practicable  by  a physical  division  of 
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the  traffic  to  be  accounted  for  (aided  by  diver- 
sions from  one  line  to  another)  into  four 
equal  parts,  one  of  which  shall  be  transported 
by  each  of  the  parties  hereto. 

“When  for  any  reason  such  division  of  the 
traffic  has  not  been  made  during  the  month, 
the  party  or  parties  who  shall  receive  an  ex- 
cess over  the  share  to  which  it  shall  be  enti- 
tled as  above  provided,  shall  pay  to  the  party 
or  parties  who  shall  not  have  received  their 
full  shares,  a sum  or  sums  of  money  sufficient 
to  make  the  division  exact  in  producing  gross 
revenue  to  the  parties.” 

The  pooling  and  division  of  traffic  intended 
by  the  contracts  were  to  be  accomplished,  so 
far  as  might  be,  by  a physical  division  of  the 
traffic  itself  between  the  companies,  in  certain 
fixed  proportions,  and  where  this  was  not  or 
could  not  be  done  it  was  to  be  accomplished 
by  pooling  and  division  of  the  gross  earnings 
of  such  traffic  between  the  companies  in  such 
fixed  proportions.  The  contract  was  to  con- 
tinue for  twenty-five  years. 

In  May,  1884,  Solon  Humphreys  and  Thomas 
E.  Tutt  were  appointed  receivers  of  the  prop- 
erty, rights  and  franchises  of  the  Wabash,  St. 
Louis  & Pacific  Railway  Company  by  the  Cir- 
cuit Court  of  the  United  States  for  the  Eastern 
District  of  Missouri,  and,  as  such  receivers, 
they  operated  the  railway  committed  to  their 
charge,  until,  under  the  decree  and  order  of  the 
court,  the  property  was  sold  and  transferred 
to  the  purchasers. 

The  receivers  acquiesced  in  the  contracts  re- 
ferred to  until  March  31, 1887,  when,  by  consent 
of  all  the  parties  they  were  abandoned. 

In  the  course  of  business,  under  the  con- 
tracts, the  traffic  involved  was  not  actually 
divided  between  and  carried  by  the  companies 
in  the  proportions  fixed,  but  the  Wabash,  St. 
Louis  & Pacific  Railway  Company,  among 
others,  actually  carried  more  than  the  share  al- 
lotted to  it,  and  the  Chicago,  Milwaukee  & St. 
Paul  Railway,  among  others,  actually  carried 
less.  The  pool  commissioners  provided  for 
by  the  contracts,  ascertained  and  made  a 
statement  of  the  differences  and  in  mak- 
ing an  adjustment  of  them  directed  that 
the  Wabash  receivers  should  pay  to  the  Chi- 
cago, Milwaukee  & St.  Paul  Railway  Company 
a sum  which,  after  deducting  admitted  credits, 
amounted  to  eighteen  thousand  four  hundred 
and  four  dollars  and  forty  cents  ($18,404.40) 
and  this  suit  was  instituted  to  recover  that 
amount. 

The  defense  is  that  the  contract  upon  which 
the  claim  is  based  is  against  public  policy  and 
void.  The  court  below  (Thayer,  J .)  sustained 
this  defense  and  the  intervener  appealed. 
There  was  no  evidence  of  the  rate  fixed  by 
the  parties  for  the  traffic  involved  in  their  con- 
tract and  no  evidence  as  to  their  mode  of 
operating  under  the  contract  beyond  what  is 
afforded  by  the  contract  itself. 

Signed  before  Caldwell  and  Sanborn , Circuit 
Judges. 

Mr.  John  W.  Carey  for  appellant. 

Mr . F.  W.  Lehman  for  appellee. 

Caldwell,  C.  J.,  delivered  the  opinion  of 
the  court: 

The  design  of  the  contract  on'which  the  ap- 
pellant rests  its  claim  is  not  left  to  presumption 
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or  conjecture.  Its  purpose  is  apparent  on  the 
face  of  the  instrument.  Its  object  was  not  to 
avoid  ruinous  competition  by  entering  into  an 
arrangement  to  carry  freight  at  reasonable 
rates,  but  its  evident  purpose  was  to  stifle  all 
competition  for  the  purpose  of  raising  rates. 

By  the  term  of  the  contract  all  the  roads  are 
to  be  operated  as  to  through  traffic,  “as  they 
should  be  if  operated  by  one  corporation  which 
owned  all  of  them.” 

These  seven  corporations  were  made  one 
company  so  far  as  concerned  their  relations 
with  each  other,  with  rival  carriers,  and  with 
the  public.  Between  them  there  could  be  no 
competition  nor  freedom  of  action.  To  the 
extent  of  the  traffic  covered  by  this  contract, 
and  it  covered  no  inconsiderable  portion  of  the 
traffic  of  the  continent,  each  company  practi- 
cally abdicated  its  functions  as  a common  car- 
rier and  conferred  them  on  a new  creation  for 
the  sole  purpose  of  suppressing  competition. 
Before  they  entered  into  this  contract  each  of 
these  companies  had  the  power,  and  it  was  its 
duty,  to  make  rates  for  itself  and  to  make  them 
reasonable;  but,  by  the  terms  of  this  contract, 
every  one  of  the  companies  was  divested  of  all 
its  powers  and  discretion  in  this  respect. 

The  contract  removed  every  incentive  to  the 
companies  to  afford  the  public  proper  facilities 
and  to  carry  at  reasonable  rates,  for,  under  its 
provisions,  the  company  is  entitled  to  its  full 
percentage  of  gross  earnings  even  [though  it 
does  not  carry  a pound  of  freight.  The  neces- 
sary and  inevitable  result  of  such  a contract  is 
to  foster  and  create  poorer  service  and  higher 
rates.  There  is  no  inducement  for  a road  to 
furnish  good  service  and  carry  at  reasonable 
rates  when  it  receives  as  much  or  more  for 
poor  service  or  for  no  service,  as  it  would  re- 
ceive for  good  service  and  an  energetic  strug- 
gle for  business. 

A railroad  company  is  a quasi  public  cor- 
poration and  owes  certain  duties  to  the  public, 
among  which  are,  the  duty  to  afford  reason- 
able facilities  for  the  transportation  of  persons 
and  property,  and  to  charge  only  reasonable 
rates  for  such  service.  Any  contract  by  which 
it  disables  itself  from  performing  these  duties, 
or  which  makes  it  to  its  interest  not  to  per- 
form them,  or  removes  all  incentive  to  their 
performance,  is  contrary  to  public  policy  and 
void.  And  the  obvious  purpose  ot  this  con- 
tract being  to  suppress  or  limit  competition 
between  the  contracting  companies  in  respect 
to  the  traffic  covered  by  the  contract,  and  to 
establish  rates  without  regard  to  the  question 
of  their  reasonableness,  it  is  contrary  to  public 
policy  and  void.  Cleveland,  C.  C.  & 1.  R.  Co. 
v.  Glosser , 3 Inters.  Com.  Rep.  387,  9 L.  R.  A. 
754,  126  Ind.  148;  Gulf,  C.  & S.  F.  R.  Co.  v. 
State,  2 Inters.  Com.  Rep.  335,  1 L.  R.  A.  849, 
72  Tex.  404,  36  Am.  & Eng.  R.  Cas.  481;  State 
v.  Standard  Oil  Co.  15  L.  R.  A.  145,  49  Chio 
St.  137;  Texas  & P.  R.  Co.  v.  Southern 
Pac.  R.  Co.  41  La.  Ann.  970;  Gibbs  v.  Consol- 
idated Gas  Co.  130  U.  S.  396,  32  L.  ed.  979; 
Morris  Run  Coal  Co.  v.  Barclay  Coal  Go.  68 
Pa.  173,  8 Am.  Rep.  159;  Central  Ohio  Salt 
Co.  v.  Guthrie,  35  Ohio  St.  666;  Stanton  v. 
Allen,  5 Denio,  434,  49  Am.  Dec.  282:  Hooker 
v.  Vandewater , 4 Denio,  349,  47  Am.  Dec.  258; 
Chicago  Gas  Light  & C.  Co.  v.  Peoples  Gas 
Light  & C.  Co.  121  111.  530;  West  Virginia 
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Transp.  Co.  v.  Ohio  River  Pipe  Line  Co.  22 
W.  Ya.  600;  Western  U.  Teleg.  Co.  v.  Amer- 
ican U.  Teleg.  Co.  65  Ga.  160,  88  Am.  Rep.  781; 
Sayre  v.  Louisville  Union  Ben.  Asso.  1 Duv. 
148,  85  Am.  Dec.  613;  United  States  v.  Trans- 
Missouri  Freight  Asso.  4 Inters.  Com.  Rep. 
443,  58  Fed.  Rep.  58. 

But  conceding  that  the  contract  is  illegal  and 
void,  the  appellant  asserts  that  it  has  been  per- 
formed and  that  the  appellees  are  bound  to 
account  for  moneys  received  under  the  contract 
according  to  its  terms.  This  contention  rests 
upon  a misconception  of  the  character  of  this 
suit.  The  appellants'  claim  is  grounded  on  the 
illegal  and  void  contract,  and  this  suit  is,  in 
legal  effect,  nothing  more  than  a bill  to  enforce 
specific  performance  of  that  contract. 

The  contract  contemplated  two  modes  of 
pooling,  one  by  an  actual  division  of  the  traffic, 
and  the  other  by  a division  of  the  gross 
earnings. 

The  traffic  not  having  been  divided,  this  is 
a suit  to  enforce  the  second  method  of  the  pool 
— a division  of  the  gross  earnings — or  in  other 
words,  a pooling  of  the  earnings.  The  illegal 
and  void  contract  has  not  been  executed  and 
the  appellant  invokes  the  aid  of  the  court  to 
compel  the  Wabash  Company  to  execute  it  on 
its  part  by  pooling  its  earnings.  It  may  be 
conceded  that  the  illegal  contract  has  been  per- 
formed on  the  part  of  the  appellant  though  it 
does  not  appear  to  have  done  anything  more 
than  to  sign  the  contract.  The  only  thing  it 
could  do  towards  a performance  of  the  contract 
was  not  to  compete  for  the  business.  This 
was  a violation  of  its  duty  to  the  public  and 
illegal. 

But  a contract  performed  on  one  side  only 
is  not  an  executed  contract.  Where  an  illegal 
act  is  to  be  done  and  paid  for  the  contract  is 
not  executed  until  the  act  is  done  and  paid  for. 
A court  will  not  compel  the  act  to  be  done  even 
though  it  has  been  paid  for.  Neither  will  it 
compel  payment  although  the  act  has  been 
done,  for  this  would  be  to  enforce  the  illegal 
contract. 

The  illegality  taints  the  entire  contract  and 


neither  of  the  parties  to  it  can  successfully 
make  it  the  foundation  of  an  action  in  a court 
of  justice. 

The  Wabash  Company  performed  the  service 
that  earned  the  money  the  appellant  is  seeking 
to  recover.  The  appellant  earned  no  part  of 
it.  There  is  nothing  in  the  record  to  show  that 
the  appellant  would  have  carried  more  or  the 
Wabash  Company  less  freight,  if  the  contract 
had  never  been  entered  into.  The  money  de- 
manded was  received  by  the  Wabash  Company 
for  freight  tendered  to  it  by  shippers  them- 
selves and  carried  by  it  over  its  own  line.  It 
was  legally  bound  to  accept  the  freight  thus 
tendered  and  was  entitled  to  receive  the  com- 
pensation for  the  carriage,  and  cannot  be  com- 
pelled to  pay  the  money  thus  earned,  or  any 
part  of  it,  to  the  appellant  on  this  illegal  and 
void  contract. 

The  case  of  Brooks  v.  Martin , 69  U.  S.  2 
Wall.  70,  17  L.  ed.  732,  is  not  in  point.  In 
that  case  the  defendant  set  up  an  illegal  con- 
tract which  had  been  fully  performed  and  exe- 
cuted as  a defense  against  a demand  that  existed 
independently  of  the  contract.  Whereas,  in 
this  case,  the  illegal  contract  is  set  up  by  the 
plaintiff  as  the  foundation  of  its  action.  Strike 
this  contract  out  and  confessedly  the  complaint 
states  no  cause  of  action — leave  it  in,  and  it 
states  au  illegal  and  void  cause  of  action. 

Courts  will  not  lend  their  aid  to  enforce  the 
performance  of  a contract  which  is  contrary 
to  public  policy  or  the  law  of  the  land,  but  will 
leave  the  parties  in  the  plight  their  own  illegal 
action  has  placed  them.  Central  Transp.  Co. 
v.  Pullman  Palace  Car  Co.  139  U.  S.  24,  35  L.  ; 
ed.  55:  Gibbs  v.  Consolidated  Gas  Co.  130  U.  S. 
396,  32  L.  ed.  979;  Texas  & P.  R.  Co.  v.  South- 
ern Pac.  R.  Co.  41  La.  Ann.  970;  Morris  Run 
Coal  Co.  v.  Barclay  Coal  Co.  68  Pa.  173,  8 Am. 
Rep.  159 ; Hooker  v.  Vandewater , 4 Denio,  349, 

47  Am.  Dec.  258. 

We  have  not  overlooked  the  case  of  Central 
Trust  Co.  v.  Ohio  Cent.  R.  Co.  23  Fed.  Rep. 
306.  The  opinion  in  that  case  is  not  supported 
by  the  authorities  and  is  unsound  in  principle. 

The  decree  of  the  court  below  is  affirmed. ' 


■ 

UNITED  STATES  CIRCUIT  COL  RT  OF  APPEALS,  FIFTH  CIRCUIT. 
INTERSTATE  COMMERCE  COMMISSION,  Appt. , 


CINCINNATI,  NEW  ORLEANS  & TEXAS  PACIFIC  R.  CO.  et  al. 


1.  Water  competition  in  favor  of  the  more  distant 
point  does  not  make  the  circumstances  and  con- 
ditions substantially  dissimilar  within  the  implied 
permission  of  the  Interstate  Commerce  Act  to 
charge  less  under  such  circumstances  for  a longer 
than  for  a shorter  haul,  where  the  competition  is 
not  with  a carrier  by  a parallel  water  route  be- 
tween the  points  of  shipment  and  destination  but 
between  routes  from  different  points  of  shipment 
for  the  purpose  of  giving-  the  shipping  point  the 
advantage  in  the  markets  of  the  destination 
point. 

2.  Several  railroad  companies  which  bill  and  carry 


freight  from  points  in  one  state  to  points  in  an-  ; 
other  will  not  be  heard  to  say  that  the  carriage 
by  each  is  local  and  that  they  are  not  engaged  in 
interstate  commerce  for  the  purpose  of  avoiding 
the  requirements  of  the  Interstate  Commerce 
Act. 

3.  Decree  reversing  a decree  of  the  United  States 
circuit  court  refusing  to  enforce  an  order  of  the 
Interstate  Commerce  Commission  i-equiring  de- 
fendants to  desist  from  making  a greater  charge 
in  aggregate  on  freight  in  less  than  car  lots  from 
Cincinnati  to  Social  Circle  than  they  charge  on 
such  freight  from  Cincinnati  to  Augusta. 
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APPEAL  by  complainant  from  a decree  of 
the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Georgia  reversing  the 
relief  demanded  in  a proceeding  by  the  Inter- 
state Commerce  Commission  to  enforce  an  or- 
der made  by  it  in  reference  to  rates  over  de- 
fendants’ roads.  Reversed. 

The  James  & Mayer  Buggy  Company  man- 
ufactured carriages  and  buggies  at  Cincinnati, 
Ohio;  defendants  were  common  carriers  carry- 
ing freight  from  Cincinnati  to  points  in  Georgia, 
including  Atlanta,  Social  Circle  and  Augusta. 
The  rates  on  buggies  in  less  than  car  load  lots 
from  Cincinnati  to  Atlanta  and  Augusta  were 
$1.07  per  hundred,  and  the  rate  to  Social  Cir- 
cle, which  was  on  the  line  between  Atlanta  and 
Augusta,  was  $1.37.  The  distance  from  Cin- 
cinnati to  Atlanta  was  474  miles;  from  Cincin- 
nati to  Augusta  was  645  miles,  and  from  Cin- 
cinnati to  Social  Circle  526  miles.  The  Buggy 
Company  instituted  proceedings  before  the  In- 
terstate Commerce  Commission  to  have  the 
rates  corrected  and  equalized.  The  defendants 
claimed  that  the  rates  charged  from  Atlanta  to 
Social  Circle  were  not  unreasonable,  and  that 
the  transportation  from  Cincinnati  to  Augusta 
was  performed  under  circumstances  substan- 
tially dissimilar  from  that  between  Cincinnati 
and  Social  Circle,  so  as  to  justify  a lower 
charge,  although  the  distance  was  greater. 
The  Commission  heard  evidence  and  rendered 
a decree  requiring  the  railroads  to  desist  from 
making  the  greater  charge  to  Social  Circle  than 
it  made  to  Augusta,  establishing  the  proposi- 
tions stated  in  the  headnotes,  supra,  and  it  also 
fixed  the  rates  from  Cincinnati  to  Atlanta  at 
$1.00  per  hundred  pounds.  3 Inters.  Com. 
Rep.  682. 

The  railroads  did  not  obey  the  order,  and  the 
Commission  then  instituted  a proceeding  be- 
fore the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Georgia  to  enforce 
obedience  to  the  order.  The  circuit  court 
(Newman,  J.)  heard  further  testimony  in  the 
case  and  finally  entered  a decree  dismissing  the 
bill  in  support  of  which  an  elaborate  opinion 
was  filed.  4 Inters.  Com.  Rep.  332. 

The  Commission  appealed  the  case  to  the 
United  States  Circuit  Court  of  Appeals. 

Before  Pardee  and  McCormick,  Circuit 
Judges,  and  Toulmin,  District  Judge. 

Messrs.  N.  J.  Hammond  and  George  F. 
Edmunds,  for  appellant: 

Section  50  of  the  English  traffic  act  of  7 & 8 
Tict.  chap.  3 (the  full  text  of  which  is  copied 
in  a note  to  Great  Western  R.  Co.  v.  Sutton,  L. 
R.  4 H.  L.  228)  provided  for  equal  charges  for 
the  transportation  of  persons  and  property, 
where  the  service  was  rendered  “under  like 
circumstances,”  the  court  held  that  the  quali- 
fying word,  “like,”  did  not  require  the  circum- 
stances to  be  identical  and  from  that  time  for- 
ward the  definition  given  to  the  word  “like”  is 
fully  and  exactly  expressed  by  the  words,  “sub- 
stantially similar.” 

In  1868.  1869,  the  case  of  Great  Western  R. 
Co.  v.  Sutton,  L.  R.  4 H.  L.  228,  was  decided 
in  the  House  of  Lords,  and  the  question  of  what 
constituted  “like  (substantially  similar)  circum- 
stances” was  the  gist  of  the  whole  controversy. 
Mr.  Justice  Blackburn,  said,  as  to  the  meaning 
of  these  words,  that  they  applied  to  the  “cir- 
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cumstances  of  the  carriage  and  not  to  the  trade 
of  the  consignor  or  consignee.” 

Under  this  phraseology,  competition  did  not 
differentiate  the  circumstances,  the  fact  that 
the  persons  who  are  charged  less  are  so  consti- 
tuted that  they  could  go  by  another  road,  and 
probably  would  do  so,  would  not  be  a circum- 
stance justifying  an  unequal  charge.  Evershed 
v.  London  & N.  W.  R.  Co.  L.  R.  3 App.  Cas. 
1029. 

Denaby  Main  Colliery  Co.  v.  Manchester , S. 
& L.  R.  Co.  L.  R.  11  App.  Cas.  97,  is  peculiarly 
interesting  because  it  discloses  the  element  of 
competition  of  “market  with  market.” 

Mr.  Justice  Blackburn  said:  “Neither  is  it  a 
difference  of  circumstances  justifying  an  in- 
equality of  charge  that  those  whom  the  rail- 
ways charge  less  are  seeking  to  develop  a new 
trade.” 

In  accordance  with  familiar  principles,  that 
definition  became  a necessary  and  constituent 
part  of  our  legislation;  and  this  principle  has 
been  distinctly  recognized  by  the  Supreme 
Court  with  reference  to  the  Act  to  Regulate 
Commerce.  Interstate  Commerce  Com.  v.  Bal- 
timore & O.  R.  Co.  4 Inters.  Com.  Rep.  92,  145 
U.  S.  263,  36  L.  ed.  699. 

The  transportation  from  Cincinnati  to  Social 
Circle,  Augusta  and  Atlanta  was  on  “the  same 
line.” 

For  nearly  a generation  the  expression  “con- 
tinuous lines  for  transportation”  has  stood  upon 
the  statute  books  of  the  United  States.  See 
Act  of  July  1,  1862  (12  Stat.  at  L.  331;  18  Stat. 
at  L.  112)  and  the  Act  of  June  15, 1866(14  Stat. 
at  L.  66)  as  covered  by  § 5258  of  the  Revised 
Statutes.  In  1873  the  Supreme  Court  of  the 
United  States,  in  Dubuque  & S.  C.  R.  Co.  v. 
Richmond,  86  U.  S.  19  Wall.  584,  22  L.  ed.  173, 
had  held  that  the  Act  of  June  15,  1866,  and 
another  of  July  25.  1866  (14  Stat.  at  L.  219, 
Rev.  Stat.  $ 259)  “were  designed  to  remove 
trammels  upon  transportation  between  differ- 
ent states  interposed  by  state  enactments  or  by 
existing  laws  of  Congress,”  etc. 

And  so  in  1887  and  1889,  when  dealing  with 
interstate  commerce  and  creating  the  Commis- 
sion, etc.,  the  United  States,  in  the  exercise  of 
its  constitutional  power  to  regulate  commerce 
among  the  several  states,  used  the  same  expres- 
sion of  “continuous  lines”  to  mean  physical 
things,  over  which  arrangement  is  made  for 
through  transportation  of  passengers  or  mer- 
chandise. The  railroads  interested  in  this  liti- 
gation did  form  such  a system. 

The  evidence  shows  that  prior  to  this  con- 
troversy buggies  shipped  by  the  complainant 
by  these  companies  from  Cincinnati  to  Social 
Circle  had  been  billed  on  through  bills  of  lad- 
ing, and  that  it  was  only  stopped,  if  stopped 
at  all,  by  a request  from  the  Georgia  Railroad 
Company,  dated  July  3,  1891. 

Judge  Newman’s  second  head  note  decides 
practically  that  railroad  companies  may  make 
the  law  apply  to  their  several  parts  as  they 
please  by  merely  varying  their  contracts  to  suit 
themselves.  For  that  he  relies  upon  Chicago  & 
N.  W.  R.  Co.  v.  Osborne . 4 Inters.  Com.  Rep. 
257,  52  Fed.  Rep.  912,  decided  October  17, 
1892,  before  Brewer,  C.  J.  That  decision, 
was  made  under  the  old  Act  of  1887,  before  it 
1 was  amended. 
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While  we  differ  with  the  judge  as  to  what 
makes  a “line”  under  the  fourth  section,  cer- 
tainly there  is  nothing  in  that  opinion  that  de- 
clares that  by  a series  of  contracts  affecting 
interstate  commerce  carriers  thereof  may  make 
just  such  line  or  as  many  lines  as  is  agreeable 
to  them;  and  yet  that  is  necessary  to  sustain 
the  opinion  in  this  case. 

Mr.  Edward  Baxter,  for  appellee,  the 
Georgia  Railroad  Company: 

The  principles  of  the  common  law  applica- 
ble to  common  carriers  “demanded  little  more 
than  that  they  should  carry  for  all  persons  who 
applied,  in  the  order  in  which  the  goods  were 
delivered  at  the  particular  station,  and  that 
their  charges  for  transportation  should  be  rea- 
sonable. It  was  even  doubted  whether  they 
were  bound  to  make  the  same  charge  to  all 
persons  for  the  same  service.” 

Interstate  Commerce  Com . v .Baltimore  & 0. 
R.  Co.  4 Inters.  Com.  Rep.  96,  145  U.  S.  275, 
36  L.  ed.  7U3. 

In  Baxendale  v.  Eastern  Counties  R.  Co.  4 C. 
B.  hi.  S.  93,  decided  February  11,  1858,  Byles, 
Judge , said:  “I  know  of  no  common  law  rea- 

son why  a carrier  may  not  charge  less  than 
what  is  reasonable  to  one  person,  or  even 
carry  for  him  free  of  all  charge.” 

In  Branley  v.  South  Eastern  R.  Co.  12  C.  B. 
N.  S.  104,  decided  May  12,  1862,  Wills,  Judge, 
said  that  the  obligation  of  a carrier  at  common 
law  is  “to  charge  reasonably,  but  not  to 
charge  equally.” 

The  case  of  Great  Western  R.  Co.  v.  Sutton, 
L.  R.  A.  4H.  L.  226,  was  decided  July  13, 
1869.  Mr.  Justice  Blackburn  said  (p.  237^: 
“At  common  law  a person  holding  himself  out 
as  a common  carrier  was  not  under  any  ob- 
ligation to  treat  all  customers  equally.” 

When  railways  came  into  operation  it  be- 
came a question  for  the  legislature  how  far 
they  would,  when  granting  numerous  persons 
power  to  make  a railway  and  act  as  carriers  on 
that  line,  impose  on  them  restrictions  beyond 
what  the  common  law  imposed  on  ordinary 
carriers. 

At  first  the  legislature,  in  each  special  act, 
inserted  such  clauses  as  seemed  to  the  particu- 
lar committees  reasonable  in  each  case. 

Finally  in  1845,  the  legislature  embodied  in 
a general  act  (8  & 9 Viet.  chap.  20)  those 
clauses  which  it  was  thought  expedient  should 
generally  be  inserted  in  railway  acts,  and  the 
act  was  known  as  the  Railways  Clauses  Con- 
solidation Act  of  1845. 

Section  90,  after  giving  the  companies 
power  to  fix  tolls,  provided  that  all  such  tolls 
be  at  all  times  charged  equally  to  all  persons, 
and  after  the  same  rate,  whether  per  ton,  per 
mile,  or  otherwise,  in  respect  of  all  passengers, 
and  of  all  goods  or  carriages  of  the  same  de- 
scription, and  conveyed  or  propelled  by  a like 
carriage  or  engine,  passing  only  over  the  same 
portion  of  the  line  of  railway  under  the  same 
circumstances;  and  no  reduction  or  advance  in 
any  such  tolls  shall  be  made,  either  directly  or 
indirectly,  in  favor  of  or  against  any  particu- 
lar company  or  person  traveling  upon  or  using 
the  railway. 

A study  of  the  English  cases  will  show  that 
while  Parliament  intended  to  change  the  com- 
mon law  so  as  to  require  that  rates  should 
thereafter  be  impartial  as  well  as  reasonable, 
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it  did  not  intend  to  deprive  railway  companies 
of  the  right  to  operate  their  railways  for  profit, 
nor  of  the  right  to  make  all  such  arrangements 
as  might  conduce  to  their  pecuniary  interests, 
provided  the  rates  charged  by  them  were  rea 
sonable  and  impartial. 

Parker  v.  Great  Western  R.  Co.  3 Eng.  R.  & 
Canal  Cas.  599;  Atty.  Gen.  v.  Birmingham  & 
D.  J.  R.  Co.  2 Eng.  R.  & Canal  Cas.  132; 
Nicholson  v.  Great  Western  R.  Co.  1 Nev.  & 
MacN.  148;  West  v.  London  & N.  W.  R.  Co.  1 
Nev.  & MacN.  172;  Ransomev.  Eastern  Coun- 
ties R.  Co.  INev.  &MacN.  70;  Oxlade  v.  North 
Eastern  R.  Co.  1 Nev.  & MacN.  94;  Interstate 
Commerce  Com.  v.  Baltimore  & 0.  R.  Co.  3 
Inters.  Com.  Rep.  198,  43  Fed.  Rep.  49. 

If,  in  considering  the  circumstances  and  con- 
ditions under  which  transportation  is  conduct- 
ed, it  is  legitimate  to  regard  “the  pecuniary 
interests”  of  the  railway  company,  and,  if  it 
can  be  shown  that  “the  pecuniary  interests”' 
of  the  company  will  be  promoted  by  allowing 
the  company  to  compete  for  business  at  cer- 
tain rates,  at  certain  competitive  points, without 
detriment  to  the  interests  of  the  public  consid- 
ered as  a whole,  then  the  effect  of  such  com- 
petition upon  the  circumstances  and  conditions 
under  which  the  transportation  is  conducted, 
may  be  legitimately  regarded. 

In  examining  the  English  cases  which  may 
be  claimed  to  have  held  that  the  word  “cir- 
cumstances” applied  exclusively  to  the 
“circumstances  of  the  carriage,”  and  that  com 
petition  can  in  no  case,  be  considered  as 
differentiating  the  circumstances  under  which 
transportation  is  conducted,  it  will  save  time 
to  divide  said  cases  into  classes. 

In  the  first  class  will  be  placed  those  cases 
in  which  it  has  been  held  that  under  the  Eng- 
lish statutes  a railway  company  has  no  right 
to  discriminate  against  an  individual  on  ac- 
count of  his  occupation  or  personal  status. 

In  considering  whether  the  goods  of  one 
person  have  been  conveyed  over  a railway 
“under  the  same  circumstances”  as  the  goods 
of  another  person,  the  English  courts  have  in- 
variably held  that  the  company  has  no  right-  to 
consider  the  occupation  or  personal  status  of 
the  shippers,  but  must  confine  itself  to  a com- 
parison of  the  services  rendered  by  the  railway 
to  the  respective  shippers. 

Edwards  v.  Great  Western  R.  Co.  11  C.  B. 
588;  Bickford  v.  Grand  Junction  R.  Co.  10  Mees. 

& W.  399;  Parker  v.  Great  Western  R.  Co.  11 
C.  B.  545,  7 Man.  & G.  253;  Crouch  v.  London 
& N.  W.  R.  Co.  2 Car.  &K.  789,  9 Exch.  556, 

1 Nev.  & MacN.  16. 

If  the  defendant  railroad  companies  were  to 
charge  the  Southern  Express  Company,  which 
does  business  over  their  line,  higher  rates  than 
the  general  public  on  shipments  from  Cincin- 
nati to  Augusta,  the  express  company  would 
under  the  cases,  just  noticed,  be  entitled  to 
redress.  There  is  competition  between  Cin- 
cinnati and  Augusta,  and  competitive  rates- 
prevail  at  Cincinnati;  and  the  Southern 
Express  Company,  when  shipping  from  Cin- 
cinnati, is  entitled  to  precisely  the  same  com- 
petitive rates  as  the  general  public  at  Cincinnati. 

But  Social  Circle  is  a non-competitive  local  . 
station  on  the  Georgia  R.  R.  between  Atlanta 
and  Augusta;  and  if  the  express  company 
should  insist  that  it  was  entitled  to  the  same 
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rates  from  Cincinnati  to  Social  Circle  as  pre- 
vail between  Cincinnati  and  Augusta,  then  a 
totally  different  question  would  be  presented, 
and  upon  which  the  cases  just  noticed  throw' 
no  light  whatever. 

The  cases  of  Baxendale  v.  Great  Western  R. 
Co.  1 Nev.  & MacN.  202,  decided  Nov.  15, 
1858;  Garton  v.  Great  Western  R.  Co.  1 Nev. 
& MacN.  214,  decided  Jan.  29,  1859,  and 
Great  Western  R.  Co.  v.  Sutton,  L.  R.  4 H.  L. 
226,  differ  from  the  cases  just  noticed,  only  in 
this:  That  the  discriminations,  while  made 
against  intercepting  carriers, were  not  made  in 
favor  of  the  general  public,  but  were  made  in 
favor  of  the  railway  companies  themselves; 
they  being  engaged  as  rivals  of  the  plaintiffs  in 
the  accessorial  business  of  intercepting  or  ex- 
press carriers;  and  the  point  decided  was  that 
if  a railway  company  engages  in  such  an  ac- 
cessorial business  it  can  no  more  discriminate 
in  its  own  favor  than  it  can  in  favor  of  an- 
other individual,  or  of  the  general  public. 

The  next  class  of  English  cases  to  be  con- 
sidered is  where  the  courts  have  held,  under 
the  Railway  and  Canal  Traffic  Act  of  1854, 
that  a railway  company  can  not  legally  dis- 
criminate in  favor  of  a traffic  because  of  its 
origin  and  antecedents. 

The  Act  of  1854  provides  that  ‘‘no  such 
company  shall  make  or  give  any  undue  or  un- 
reasonable preference  or  advantage  to  or  in 
favor  of  any  particular  description  of  traffic, 
nor  shall  any  such  company  subject  any  par- 
ticular description  of  traffic  to  any  undue  or 
unreasonable  prejudice  or  disadvantage  in  any 
respect  whatsoever.” 

This  class  of  cases  is  well  illustrated  by  the 
case  of  Ransome  v.  Eastern  Counties  R.  Co.  1 
Nev.  & MacN.  63,  decided  January  29, 1857. 

If  freight  is  brought  to  the  Cincinnati,  N. 
0.  & T.  P.  R.  Co.  at  Cincinnati  by  steamboat 
from  Pittsburg,  and  similar  freight  is  brought 
from  Pittsburg  by  the  Pittsburg,  C.  C.  & St. 
L.  R.  Co.  to  Cincinnati,  and  both  shipments 
are  there  tendered  for  the  first  time  to  the 
Cincinnati,  N.  O.  & T.  P.  R.  Co.  for  trans- 
portation to  Augusta,  that  company  cannot, 
according  to  the  class  of  cases  just  cited, 
legally  discriminate  in  favor  of  the  freight 
brought  by  railway  to  Cincinnati,  over  that 
brought  by  steamboat. 

The  next  class  of  English  cases  to  be  con- 
sidered is  where  the  courts  have  held,  under 
the  Act  of  1854,  that  a railway  company  can 
not  legally  discriminate  in  favor  of  a traffic, 
because  of  the  ultimate  use  to  which  it  is  to  be 
put,  after  the  railway  transportation  has  been 
completed  and  ended. 

This  class  of  cases  is  illustrated  by  the  case 
of  Manchester,  S.  & L.  R.  Co.  v.  Denaby  Main 
Colliery^  Co.  4 Eng.  R.  & Canal  Traffic  Cas. 
437-  455,  decided  in  December,  1885,  in  the 
Queen’s  Bench  Division  and  in  the  Court  of 
Appeals;  and  in  December,  1885,  decided  in 
the  House  of  Lords.  See  6 Eng.  R.  & Canal 
Traffic  Cas.  133. 

The  most  that  can  b‘e  claimed  as  having  ac- 
tually been  decided  in  the  Denaby  case,  is, 
that  where  the  services  performed  by  a rail- 
way company  in  respect  of  one  local  ship- 
ment, are  identical  with  the  services  per- 
formed by  said  company  in  respect  of  another 
local  shipment,  the  two  shipments  will  be  re- 
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garded  as  having  been  made  “ under  the  same 
circumstances”  notwithstanding  any  difference 
that  may  exist  between  them  as  to  the  ulti- 
mate use  to  which  they  are  to  be  put  after 
their  arrival  at  the  place  of  common  destina- 
tion. 

The  case  of  Oxlade  v.  North  Eastern  R.  Co. 
1 Nev.  & MacN.  72,  decided  in  1857,  may  be 
said  to  belong  to  the  same  class  as  the  Denaby 
case. 

If  two  merchants  at  Cincinnati  offer  to  the 
Cincinnati,  N.  O.  & T.  P.  R.  Co.  similar 
shipments  consigned  to  Augusta,  they  are,  un- 
der the  class  of  cases  just  noticed,  entitled  to 
the  same  competitive  rates  though  one  of  them 
may  intend  his  shipment  for  export  to  Cuba, 
and  the  other  may  intend  his  for  consumption 
at  Augusta. 

But  where  a railroad  company  concedes,  at 
a competitive  point,  competitive  rates  to  ship- 
pers at  that  point,  while  those  shippers  may 
have  a certain  advantage  over  shippers  at  non- 
competitive points,  it  is  an  advantage  which 
the  competitive  shippers  have,  not  by  reason 
of  the  action  of  the  railroad  company,  but  by 
reason  of  the  fact  that  they  can  secure  similar 
rates  by  other  competing  routes. 

The  next  class  of  English  cases  to  be  con- 
sidered is  where  the  courts  have  held  that  a 
railway  company  has  no  right  to  discriminate 
between  different  local  shippers  by  depriving 
one  of  them  of  a natural  advantage  which  he 
may  have  over  the  other,  by  reason  of  loca- 
tion, distance,  etc.  Ransome  v.  Eastern  Coun- 
ties R.  Co.  1 Nev.  & MacN.  109,  known  as  case 
No.  2,  and  decided  on  February  25,  1858. 

The  case  of  Denaby  Main  Colliery  Co.  v. 
Manchester,  S.  & L.  R.  Co.  3 Nev.  & MacN. 
426,  decided  in  1880  by  the  English  Commis- 
sioners, may  also  be  considered  in  this  case. 
See  4 Eng.  R.  & Canal  Traffic  Cas.  437,  and 
L.  R.  11  App.  Cas.  97,  99. 

As  I understand  the  tariffs  of  the  defendant 
railway  companies,  in  this  case,  they  do  not 
deprive  any  of  their  local  shippers  of  any  nat- 
ural advantages  which  any  of  them  may  pos- 
sess by  reason  of  location,  etc.  On  the  con- 
trary, all  of  them  are  charged  reasonable 
rates;  and  on  the  Georgia  R.  R.  they  are 
charged  proportionate  to  their  respective  dis- 
tances ffom  the  nearest  competitive  points:  so 
that  at  all  local  stations  on  the  Georgia  R.  R. 
the  indirect  advantages  of  competitive  rates 
are  secured  by  the  local  shippers. 

The  next  class  of  English  cases  to  be  con- 
sidered is  where  the  courts  have  held  that  a 
railway  company  has  no  right  to  give  to  some 
of  its  local  shippers  the  benefit  of  competitive 
rates,  while  it  refuses  those  rates  to  other  local 
shippers,  upon  some  ground  that  is  capricious, 
arbitrary  and  unreasonable. 

An  illustration  of  this  class  of  cases  will  be 
found  in  the  case  of  Budd  v.  London  & N.  W. 
R.  Co.  which  was  decided  June  18,  1877.  See 
4 Nev.  & MacN.  393,  4 Eng.  R.  & Canal  Traf- 
fic Cas.  393,  Brown  & Macnamara. 

The  defendant  railway  companies  in  this 
case  make  no  such  arbitrary  or  capricious  dis- 
tinction between  their  customers,  as  was  made 
in  the  Budd  case. 

The  English  Railway  and  Canal  Commis- 
sioners, as  late  as  November,  1890,  spoke  of 
the  Budd  case  as  being  “in  conflict  with  the 
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subsequent  Scotch  case  of  Murray  v.  Glasgow 
& S.  W.  R.  Co.  4 Nev.  & MacN.  456,  and 
■with  the  case  of  Denaby  Main  Colliery  Co.  v. 
Manchester , S.  & L.  R.  Co.  7 Eng.  R.  & Canal 
Traffic  Cas.  134, 135,  142;  Liverpool  Corn  Trad- 
ers Asso.  v.  London  & N.  W.  R.  Co.  1891  [1  Q.  B. 
120. 

The  next  class  of  English  cases  to  be  consid- 
ered is,  where  the  courts  have  held  that  a rail- 
way company  can  not  legally  discriminate  in 
favor  of  one  local  shipper  against  another  local 
shipper  merely  to  prevent  the  threatened  con- 
struction of  a competitive  railway  line. 

The  cases  of  Harris  v.  Cockermouth  R.  Co. 

1 Nev.  & MacN.  97, decided  January  15,  1858; 
Slate  Co.  v.  Festiniog  R.  Co.  2 Nev.  & 
Mac.N  73,  decided  in  December,  1874,  and  the 
case  of  Holland  v.  Festiniog  R.  Co.  2 Nev.  & 
Macn.  278,  decided  in  February,  1876,  all  be- 
long to  that  class. 

If  the  defendant  railway  companies  in  this 
case  were  to  give  lower  rates  to  certain  ship- 
pers at  Cincinnati  than  they  give  to  other  ship- 
pers to  that  point,  in  consideration  that  the 
former  should  agree  to  ship  all  their  traffic 
over  the  defendant’s  line  to  Augusta  and  not 
aid  in  the  construction  of  a competitive  line 
from  Cincinnati  to  Augusta,  a case  would  be 
presented  precisely  within  the  class  of  cases 
just  cited.  But  the  defendant  railway  com- 
panies make  no  such  discrimination  between 
their  shippers. 

The  next  class  of  English  cases  to  be  consid- 
ered is  where  the  courts  have  held  that  a rail- 
way company  can  not  legally  discriminate  in 
favor  of  one  local  shipper  against  another  local 
shipper  simply  because  the  former  has  agreed 
to  ship  the  whole  or  some  indefinite  amouutof 
his  traffic,  over  the  defendant’s  line,  while  the 
other  has  not. 

In  that  class  may  be  placed  the  cases  of 
Baxendale  v.  Great  Western  R.  Co.  (known  as 
the  “Bristol  Case”)  1 Nev.  & MacN.  191,  decid- 
ed November  9,  1858,  and  the  case  of  Bellsdyke 

Coal  Co.  v.  N B R.  Co.  2 Nev.  & 

MacN.  105,  decided  March,  1875. 

No  such  question  is  presented  in  this  case. 

The  next  class  of  English  cases  to  be  consid- 
ered is  where  the  courts  have  held  that  a rail- 
way company  can  not  legally  discriminate  in 
favor  of  one  shipper  against  another  shipper, 
shipping  the  same  class  of  freight  between  the 
same  competitive  points,  unless  there  be  some 
substantial  difference  in  the  cost  of  the  service 
to  the  company.  The  case  of  Garton  v.  Bir- 
mingham & K.  R.  Co.,  1 Nev.  & MacN.  218,  de- 
cided June  13, 1859,  will  furnish  one  illustration 
of  this  class  of  cases.  See  also  Thompson  v. 
London  & N.  W.  R.  Co.  2 Nev.  & MacN.  115; 
London  & N.  W.  R.  Co.  v.  Evershed,  L.  R.  3 
App.  Cas.  1029,  et  seq. 

The  note  of  the  reporters  to  Thompson  v. 
London  & N.  W.  R.  Co.,  2 Nev.  & MacN.  121, 
states  exactly  my  conception  of  the  English 
law,  which  is,  that  a railway  company  may, 
in  order  to  meet  competition  with  other  rail- 
ways, or  with  water  lines,  reduce  its  fares  or 
rates  to  the  public  at  such  competitive  points, 
provided  it  makes  its  reductions  equally  and 
impartially  to  every  one  who  offers  to  ship  from 
such  competitive  points.  But  it  can  no  more 
discriminate  between  different  shippers  at  com- 
petitive points,  than  it  can  discriminate  be- 
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tween  different  shippers  at  non-competitive 
points,  unless  the  shippers  have  obligated  them- 
selves to  ship  definite  quantities,  at  regular  in- 
tervals, in  train  load  lots,  or  have  in  some 
other  way  offered  a regular  traffic  to  the  com- 
pany which  can  be  conducted  at  a less  cost  to 
the  company  than  other  traffic.  Citing  Strick 
v.  Swansea  Canal  Co.  16  C.  B.  N.  S.  245;  Ran- 
some  v.  Eastern  Counties  R.  Co.  (No.  1)  1 Nev. 

& MacN.  63;  Oxlade  v.  North  Eastern  R.  Co. 
(No.  1)  1 Nev.  & MacN.  72;  Garton  v.  Birming- 
ham & E.  R.  Co.  1 Nev.  & MacN.  2L8;  Harris  v. 
Great  Western  R.  Co.  1 Nev.  & MacN.  97;  Nichol- 
son v.  Great  Western  R.  Co.l  Nev.  & MacN.  121. 

I have  discussed  every  class  of  English  cases 
decided  before  the  passage  of  the  Act  to  Reg- 
ulate Commerce,  which  can  be  claimed  as  even 
intimating  that  competition  can  in  no  case  be 
considered  as  a circumstance  affecting  trans- 
portation. 

None  of  the  cases,  when  examined  upon  their 
facts,  are  authority  for  so  broad  an  assertion. 

The  question  as  to  whether  transportation 
conducted  between  competitive  points,  is  con- 
ducted under  substantially  similar  circum- 
stances and  conditions  with  transportation 
conducted  between  non-competitive  points,  was 
before  the  English  Chancery  Court  in  1840,  in 
the  case  of  the  Atty.  Gen.  v.  Birmingham  tfe 
D.  J.  R.  Co.  2 Eng.  R.  & Canal  Cas.  124. 

The  Lord  Chancellor  said;  “The  Attorney 
General  now  asks  me  to  interfere  to  prevent 
the  company  carrying  passengers  (between  | 
competitive  points)  at  too  low  a rate.  ...  It 
is  not  necessary  to  say  anything  about  the  ju-  j 
risdiction  of  the  court,  or  how  far  I should  in-  j 
terfere  if  I had  the  power,  because  I am  quite 
clear  that  the  63d  section  has  not  the  slightest 
reference  to  this  case.” 

Hozier  filed  a petition  against  the  Caledonia  j 
R.  Co.,  alleging  that  he  was  aggrieved  by  be- 
ing charged  nine  shillings  six  pence  for  travel- 
ing between  Motherwell  and  Edinburgh,  a dis- 
tance of  forty-three  miles,  while  passengers 
traveling  in  the  same  train,  and  in  the  same 
class  of  carriage  between  Glasgow  and  Edin-  I 
burgh,  a distance  of  fifty-nine  miles,  were  1 
charged  only  two  shillings;  and  that  the!  > 
through  rates  charged  between  Edinburgh  and 
Glasgow  amounted  to  an  undue  and  unreason-  1 
able  preference  in  favor  of  such  through  pas-  J 
sengers  over  petitioner,  and  others,  traveling 
between  Motherwell  and  Edinburgh,  or  Moth- 
erwell and  Glasgow,  or  intermediate  places. 

The  petition  was  dismissed  January  20, 1855. 

Lord  Curriehill  said;  “The  complainer  must 
satisfy  us  that  there  is  something  unfair  or  un- 
reasonable in  what  he  complains  of,  in  order  to 
warrant  any  interference.  Now,  I have  read 
the  statement  in  the  petition,  and  I have  lis- 
tened to  the  argument  in  support  of  it,  to  find 
what  is  unreasonable  in  giving  that  advantage 
to  through  passengers.  What  disadvantage  do 
Motherwell  passengers  suffer  by  this?  I think 
that  no  answer  was  given  to  this,  except  that 
there  was  none.”  Hoziqr  v.  Caledonian  R.  Co. 

1 Nev.  & Macn.  31. 

In  Jones  v.  Eastern  Counties  R.  Co.,  I Nev. 

& MacN.45,  it  appeared  that  defendant  charged 
£45  per  year  for  season  tickets  from  Colchester 
to  London,  a distance  of  twenty  miles,  while  it 
charged  for  such  tickets  only  £20  per  year 
from  Harwich  to  London,  a distance  of  over 


1894.  Interstate  Commerce  Commission 

seventy  miles.  It  was  insisted  that  this  was  an 
undue  preference  of  the  inhabitants  of  Har- 
wich over  those  of  Colchester. 

The  court  (on  January  27,  1858)  refused  a 
rule  for  an  injunction.  Williams,  Judge , said: 
“For  anything  that  appears  there  may  be  very 
good  reasons  for  making  such  difference  in  the 
price.  ...  At  this  moment  there  is  active 
competition  at  Reading  between  the  Great 
Western  and  Southwestern  railways;  the  con- 
sequence is,  that  considerably  less  is  charged 
for  tickets  from  that  place  to  London,  and  vice 
versa,  than  for  intermediate  stations.”  See  also 
Napier  v.  Glasgow  & S.  W.  R.  Co.  1 Nev.  & 

MacN.  292;  Foreman  v.  G , E.  R.  Co.  2 

Nev.  & MacN.  202;  Richardson  v.  Midland  R. 
Co.  4 Eng.  R.  & Canal  Traffic  Cas.  1 ; Brough- 
ton Coal  Co.  v.  Great  Western  R.  Co.  4 Eng. 
R.  & Canal  Traffic  Cas.  191;  Strick  v.  Swansea 
Canal  Co.  16  C.  B.  N.  S.  245;  Ransome  v.  East- 
ern Counties  R.  Co.  1 Nev.  & MacN.  63,  120; 
Harris  v.  Cockermouth  R.  Co.  1 Nev.  & MacN. 
102. 

A careful  examination  of  the  cases  cited 
will  leave  no  reasonable  doubt  but  that  the 
English  courts  and  the  English  Railway  Com- 
missioners have  never  regarded  traffic  con- 
ducted between  competitive  points  as  con- 
ducted “under  the  same  circumstances”  as 
traffic  conducted  between  points  not  competi- 
tive. 

The  same  authorities  also  establish  the 
proposition  that  the  forced  concession  of  com- 
petitive rates  between  competitive  points  has 
never  been  regarded  by  the  English  courts  or 
Commissioners  as  an  “ undue  or  unreasonable 
preference  or  advantage  to,  or  in  favor  of,” 
shippers  at  those  competitive  points,  nor  an 
“undue  or  unreasonable  prejudice  or  disad- 
vantage to,  or  against,”  shippers  at  points  not 
competitive.  See  also  Phipps  v.  London  & N. 
W.  R.  Co.  [1892]  2 Q.  B.  229. 

There  is  quite  a difference  between  literal 
similarity,  such  as  might  technically  satisfy 
the  letter  of  the  English  “equality  clause,” 
and  the  “substantial”  similarity  which  is  re- 
quired by  both  the  letter  and  the  spirit  of  the 
Act  to  Regulate  Commerce. 

Atchinson,  T.  & S.  F.  R.  Co.  v.  Denver 
& N.  0.  R.  Co.  110  U.  S.  668,  28  L.  ed.  292, 
in  effect,  establishes — 

First : That,  in  order  to  meet  competition, 
■the  Cincinnati,  N.  O.  & T.  P.  R.  Co.  the 
Western  & A.  R.  Co.  and  the  Georgia  & R. 
Co.  have  the  right  to  form  a through  line  from 
Cincinnati  to  Augusta,  and  that  the  through 
Tate  from  Cincinnati  to  Augusta  may,  lawfully, 
be  less  than  the  sum  of  the  locals  of  those  three 
roads. 

Second  : That  the  proportion  of  the  through 
rate,  from  Cincinnati  to  Augusta,  which  is  re- 
ceived by  the  Georgia  R.  Co.  may,  lawfully, 
be  less  than  the  local  rate  charged  by  said 
road  for  transportation  from  Atlanta  to  Au- 
gusta. 

Third  : That  freight  transported  between 
the  competitive  points,  Cincinnati  and  Au- 
gusta, is  not  transported  under  substantially 
similar  circumstances  and  conditions  as  freight 
transported  from  Cincinnati  to  Atlanta  by  the 
Cincinnati,  N.  O.  & T.  P.  R.  Co.  and  the 
Western  & A.  R.  Co.  and  thence  by  the 
Georgia  R.  Co.  to  Social  Circle,  a local  station 
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on  that  road,  a non-competitive  point;  and  the 
fact  that  both  shipments  may  be  transported 
from  Atlanta  to  Social  Circle  in  the  same  cars 
and  trains,  is  a matter  of  no  consequence.  See 
also  Union  Pac.  R.  Co.  v.  United  States,  104  U. 
S.  663,  26  L.  ed.  884;  Ragan  v.  Aiken , 9 Lea, 
619,  42  Am.  Rep.  684;  Scofield  v.  Lake  Shore  & 
M.  S.  R.  Co.  43  Ohio  St.  620;  Ex  parte  Koehler, 
23  Fed.  Rep.  533,  25  Fed.  Rep.  73. 

In  Missouri  Pac.  R.  Co.  v.  Texas  & P.  R.  Co. 
31  Fed.  Rep.  862,  decided  June  21, 1887,  Judge 
Pardee  said  : “ That  competition,  the  life  of 

trade,  cuts  an  important  figure  in  the  condi- 
tions and  circumstances  attendant  upon  trans- 
portation of  property  and  passengers,  cannot 
well  be  overlooked  nor  denied,  nor  can 
it  well  be  denied,  that,  as  between  the 
short  and  long  haul,  competition  may  exist 
to  that  extent  that  what  would  otherwise  be 
similar  circumstances  and  conditions  will  be 
dissimilar  circumstances  and  conditions.”  See 
also  Ex  parte  Koehler,  31  Fed.  Rep.  319; 
Junod  v.  Chicago  & N.  W.  R.  Co.  3 Inters.  Com. 
Rep.  664.  47  Fed.  Rep.  293;  Osborne  v.  Chica- 
go & N.  W.  R.  Co.  48  Fed.  Rep.  54. 

In  one  of  the  earliest  cases  decided  by  the 
Commission  Judge  Cooley  said : * * The  charg- 

ing or  receiving  the  greater  compensation 
for  the  shorter,  than  for  the  longer  haul,  is 
seen  to  be  forbidden  only  when  both  are  under 
substantially  similar  circumstances  and  con- 
ditions; and  therefore,  if  in  any  case  the  carrier, 
without  first  obtaining  an  order  of  relief,  shall 
depart  from  the  general  rule,  its  doing  so  will 
not  alone  convict  it  of  illegality,  since  if  the 
circumstances  and  conditions  of  the  two 
hauls  are  dissimilar,  the  statute  is  not  vio- 
lated.” Re  Southern  R.  & SS.  Asso.  1 Inters. 
Com.  Rep.  280,  1 I.  C.  C.  Rep.  57.  See  also 
United  States  v.  Mellen,  4 Inters.  Com.  Rep. 
247,  53  Fed.  Rep.  229;  Interstate  Commerce 
Com.  v.  Atchison,  T.  & S.  F.  R.  Co.  4 Inters. 
Com.  Rep.  323,  50'Fed.  Rep.  295. 

Judge  Jackson,  in  speaking  of  §§  2,  3 of  the 
Act  to  Regulate  Commerce,  said  : “To  come 

within  the  inhibitions  of  said  sections  the  dif- 
ferences must  be  made  under  like  conditions; 
that  is,  there  must  be  contemporaneous  ser- 
vice in  the  transportation  of  like  kinds  of  traf- 
fic, under  substantially  the  same  circustances 
and  conditions.  In  respect  to  passenger  traffic, 
the  position  of  the  respective  persons  or  classes 
between  whom  differences  in  charges  are  made 
must  be  compared  with  each  other,  and  there 
must  be  found  to  exist  substantial  identity  of 
situation,  and  of  service  accompanied  by  ir- 
regularity and  partiality,  resulting  in  undue 
advantage  to  one,  or  undue  disadvantage  to 
the  other,  in  order  to  constitute  unjust  dis- 
crimination.” Interstate  Commerce  Com.  v. 
Baltimore  & O.  R.  Co.  43  Fed.  Rep.  49. 

The  Interstate  Commerce  Commission  in  all 
of  its  decisions,  has  conceded  that  water  com- 
petition, or  competition  with  foreign  railroads, 
or  competition  with  lines  of  railroads  wholly  in 
a single  state,  may  make  out  the  dissimilarity 
of  circumstances  and  conditions  in  reference 
to  the  transportation  of  traffic,  which  will  au- 
thorize a railroad  company,  without  applying 
to  the  Commission,  to  charge  less  for  the  longer 
than  for  the  shorter  distance.  Re  Southern  R. 
& SS.  Co.  1 Inters.  Com.  Rep.  278,  1 I.  C. 
C.  Rep.  31;  Gerke  Brew.  Co.  v.  Louisville  & 
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N.  R.  Go.  4 Inters.  Com.  Rep.  272,  5 I C.  C. 
Rep.  607 ; Tramme  ll  v.  Clyde  SS.  Co.  4 Inters. 
Com.  Rep.  146,  5 I.  C.  C.  Rep.  387. 

In  Re  Southern  R.  & SS.  Co.  supra , the  Com- 
mission said,  that  even  as  between  railroads 
which  are  subject  to  the  Act  to  Regulate 
Commerce,  there  might  be  rare  and  peculiar 
cases  of  competition,  which  would  create  the 
dissimilarity  of  circumstances  and  conditions 
entitling  the  carrier  to  charge  less  for  the 
longer  than  the  shorter  haul.  See  also  Tram- 
mell v.  Clyde  SS.  Co.  and  Gerke  Brew.  Co.  v. 
Louisville  & N.  R.  Co.  supra. 

Yet  the  Commission  holds  that  in  all  cases  it 
must  appear  that  the  competition  is  actually 
existing  and  that  it  is  of  a controlling  force,  in 
respect  to  traffic  important  in  amount.  Re 
Southern  R.  & SS.  Co.  supra. 

The  real  question,  therefore,  is,  what  is 
meant  by  the  “ actual  existence  ” of  competi- 
tion? 

The  testimony  in  this  case  shows  that  there 
are  seven  rail  lines  which  “ actually  compete” 
for  traffic  between  Cincinnati  and  Atlanta; 
and  thirteen  rail  lines  which  “ actually  com- 
pete ” for  traffic  between  Cincinnati  and  Au- 
gusta. 

The  testimony  further  shows  that  there  are 
a number  of  other  additional  lines  which  “can 
practically  compete”  between  those  points. 

We  have,  therefore,  made  out  “a  clear  case 
of  competition,”  not  only  “potential”  but  Ac- 
tual; and  in  respect  to  the  entire  traffic  passing 
between  those  cities. 

One  of  the  defenses  relied  upon  in  this  case 
is,  that  at  Baltimore  and  other  eastern  cities, 
large  manufactories  of  buggies,  carriages,  etc., 
exist,  and  that  the  product  of  those  factories  is 
transported  to  Augusta  at  such  rates,  that  if  the 
defendants  charge  a higher  rate  than  $1.07 
per  100  pounds  from  Cincinnati  to  Augusta, 
no  freight  of  that  character  would  come  over 
defendants’  roads;  for  the  product  of  the  east- 
ern factories  would  be  delivered  in  Augusta 
at  a rate  which  would  exclude  the  Cincinnati 
product  from  the  Augusta  market. 

The  Commission  held,  in  effect,  that  com- 
petition between  market  and  market,  or  be- 
tween product  and  product,  can  not  be  con- 
sidered as  affecting  the  circumstances  and 
conditions  under  which  transportation  is  con- 
ducted. 

If  the  appellee  railroad  companies  can  ob- 
tain rates  for  carrying  the  traffic  which  are 
reasonably  remunerative  to  them,  and  if  Cin- 
cinnati shippers,  after  paying  those  rates,  can 
sell  their  products  in  the  Augusta  markets  at  a 
profit  reasonably  remunerative  to  them,  why 
should  the  Commission  interfere  with  the 
traffic  between  Cincinnati  and  Augusta?  Who 
is  to  be  benefited  by  such  interference  except 
the  city  of  Baltimore?  And  Baltimore,  with 
the  ocean  and  the  Savannah  river,  is  amply 
able  to  take  care  of  herself. 

If  the  appellees  should  carry  freight  from 
Cincinnati  to  Atlanta,  for  less  than  its  cost  of 
carriage,  they  would  be  guilty  of  giving  to 
Cincinnati  an  undue  preference,  which  would 
operate  as  an  unjust  prejudice  against  every 
other  city  not  similarly  favored.  But  as  the 
rates  charged  by  the  appellees  on  first  class 
freight  from  Cincinnati  to  Angusta,  are  reason- 
ably remunerative,  it  is  not  giving  to  Cincin- 
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nati  an  undue  preference,  to  allow  her  to  avail 
herself  of  those  rates. 

On  the  contrary,  it  would  be  subjecting  Cin- 
cinnati to  an  undue  prejudice,  if  the  appellees 
were  to  refuse  to  carry  her  traffic  to  Augusta 
at  rates  fairly  remunerative  to  the  carriers;  and 
it  would  also  subject  Augusta  to  an  undue 
prejudice  to  deprive  her  of  the  benefit 
of  the  competition  afforded  by  the  introduc- 
tion of  the  Cincinnati  products  into  her  mar- 
kets. See  Phipps  v.  London  & N.  W.  R.  Co. 
[1892]  2 Q.  B.  242. 

The  rates  charged  in  this  case  are  “reason- 
able and  just”;  and  therefore  not  violative  of 
the  first  section.  Interstate  Commerce  Com.  v. 
Baltimore  & 0.  R.  Co.  4 Inters.  Com.  Rep.  92, 
145  U.  S.  277,  36  L.  ed.  703;  Killmer  v.  New- 
Tork  Cent.  & H.  R.  R.  Co.  100  N.  Y.  402. 

The  rates  charged  in  this  case  do  not  “un- 
justly discriminate”  against  Social  Circle;  and 
therefore  they  do  not  violate  the  second  section. 
Interstate  Commerce  Com.  v.  Baltimore  & O.  R. 
Co.  supra;  Harwell  v.  Columbus  & W.  R.  Co . 
1 Iuters.  Com.  Rep.  636,  1 I.  C.  C.  248. 

Mr.  Joseph  B.  Gumming,  also  for  ap- 
pellee, the  Georgia  Railroad  Company: 

Social  Circle  is  on  the  “line”  of  the  Georgia 
Railroad,  and  is  treated  like  other  stations 
on  that  “line.”  But  it  is  not  included  in 
any  agreement  between  the  Georgia  and  any 
other  company:  on  the  contrary  there  is  an 
express  refusal  to  make  any  agreement  on  the 
subject;  so  it  is  not  on  any  “line”  starting  in 
Cincinnati  or  in  any  other  place  off  the  Georgia 
Railroad.  Chicago  & N.  W.  R.  Co.  v.  Osborne, 
4 Inters.  Com.  Rep.  257,  52  Fed.  Rep.  912; 
United  States  v.  Mellen,  4 Inters.  Com.  Rep; 
747,  53  Fed.  Rep.  229. 

Messrs.  Edward  Colston  and  George 
Hoadly,  Jr.,  for  appellee,  the  Cincinnati,. 
New  Orleans  & Texas  Pacific  Railway  Com- 
pany. 

Messrs.  Payne  & Tyne,  for  appellee,  the- 
Western  & Atlantic  Railway  Company. 

By  the  Court: 

This  cause  came  on  to  be  heard  at  this  term, 
and  was  argued  by  counsel,  and  thereupon,, 
and  upon  consideration  thereof, 

It  is  ordered,  adjudged  and  decreed  that  the 
decree  of  the  Circuit  Court  of  the  Northern 
District  of  Georgia,  rendered  on  June  5,  1893, 
be  annulled,  avoided  and  reversed,  and  this 
cause  be  remanded  to  the  said  circuit  court, 
with  instructions  to  enter  a decree  in  favor  of 
the  complainant,  the  Interstate  Commerce 
Commission,  and  against  the  defendants,  the 
Cincinnati,  New  Orleans  & Texas  Pacific 
Railway  Company,  the  Western  & Atlantic 
Railroad  Company  and  the  Georgia  Railroad 
Company,  commanding  and  restraining  the 
said  defendants,  their  officers,  servants  and  at- 
torneys, to  cease  and  desist  from  making  any 
greater  charge  in  the  aggregate  on  buggies,  car- 
riages and  on  other  freight  of  the  first  class 
carried  in  less  than  carloads  from  Cincinnati  to 
Social  Circle  than  they  charge  on  such  freight 
from  Cincinnati  to  Augusta;  that  they  so  de- 
sist and  refrain  within  five  days  after  the  entry 
of  the  decree,  and  in  case  they  or  any  of  them 
shall  fail  to  obey  said  order,  condemning  the 
said  defendants  and  each  of  them  to  pay  one 
hundred  dollars  a day  for  every  day  thereafter 
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they  shall  so  fail,  and  denying  the  relief  prayed  I Cincinnati  to  Atlanta.  The  said  defendants  to 
ior  in  relation  to  charges  on  like  freight  from  pay  all  costs  of  court. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS,  FIFTH  CIRCUIT. 


SAVANNAH,  FLORIDA  & WESTERN  R.  CO.  et  al.,  Appts., 

v. 

FLORIDA  FRUIT  EXCHANGE. 


1.  The  increase  of  rates  for  the  transportation  of 
oranges  from  Florida  points  to  northeastern  mar- 
kets over  the  line  of  the  Savannah,  Florida  & 
Western  Railway  and  its  connections,  which  was 
made  November  23,  1890,  and  amounted  to  33% 
per  cent  upon  rates  previousJy  in  effect,  is  unjust, 
unreasonable  and  excessive,  and  in  violation  pf 
the  Interstate  Commerce  Act;  and  it  is  not  justi- 
fied by  the  increased  facilities  which  have  been 
afforded  by  the  carriers  for  handling  and  preserv- 
ing the  fruit. 


2.  Decree  affirming  a decree  enjoining  the  viola- 
tion of  an  order  of  the  Interstate  Commerce 
Commission  passed  November  29, 1891,  which  pro- 
hibited the  exaction  of  a rate  for  the  transporta- 
tion of  oranges  from  Florida  to  northeastern 
markets  which  should  exceed  the  rates  in  force 
prior  to  November  3,  1890,  by  more  than  five 
cents  per  box— allowing  complainant  a counsel 
fee  of  $5000— and  directing  defendant  to  pay  costs 
of  the  suit,  including  the  master’s  charges  of 
$870.50. 


May  29,  1894. 


APPEAL  by  defendants  from  a decree  of  the 
United  States  Circuit  Court  for  the  North- 
ern District  of  Florida  enforcing  a decree  of 
the  Interstate  Commerce  Commission  enjoining 
the  exaction  of  excessive  rates  for  the  carriage 
of  oranges  from  Florida  points  to  northeastern 
A iff  Tin  pci 

On  December  30,  1890,  the  Railroad  Com- 
mission of  Florida  filed  a complaint  before  the 
Interstate  Commerce  Commission  against  the 
Savannah,  Florida  & Western  Railway  Co.  and 
its  connections,  and  other  companies  to  the 
number  of  seventeen,  in  which  it  was  alleged 
that  during  the  season  of  1885-86  the  through 
rates  for  the  transportation  of  oranges  and 
lemons  from  points  in  Florida  were,  and  are 
still,  made  up  of  the  rates  charged  by  the  gath- 
ering railroads  in  Florida  to  certain  base  points, 
with  the  rates  therefrom  to  the  points  of  desti- 
nation added  thereto,  and  that  from  these  base 
points,  the  carriers,  by  arrangements  and  agree- 
ments among  themselves,  had  established  cer- 
tain independent  lines,  five  in  number;  that 
during  the  said  season  of  1885-86,  and  for  each 
season  since,  the  several  lines,  by  arrangements 
and  agreements  among  themselves,  established 
and  maintained  rates  for  the  transportation  of 
oranges  and  lemons  by  said  several  lines  from 
said  base  points  to  said  points  of  destination 
with  but  few  changes  until  the  season  of  1889- 
90,  which  rates  were,  from  the  base  points  to 
New  York  by  three  of  the  lines,  30  cents  per 
standard  box  and  by  the  other  two  37£  cents 
and  43  cents  respectively.  At  the  beginning 
of  the  1889-90  season  the  said  several  carriers 
constituting  said  several  lines  combined  and 
agreed  to  advance,  and  did  actually  advance, 
said  rates  10  cents  per  standard  box;  that  said 
advanced  rates  are  unlawful  and  in  violation 
of  the  Act  to  Regulate  Commerce,  and  relief 
was  prayed  that  the  carriers  be  compelled 
to  desist  from  charging  more  than  25  cents  per 
standard  box.  The  Commission,  after  hearing 
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testimony  and  considering  briefs  in  the  case, 
entered  an  order  that  an  increase  of  5 cents  per 
box  over  rates  in  force  prior  to  November  23, 
1890,  was  justified,  but  that  the  said  several 
lines  should  be  prohibited  from  exacting  more 
than  said  increase.  See  3 Inters.  Com.  Rep.  688. 

The  transportation  companies  having  neg- 
lected to  comply  with  the  order  of  the  Com- 
mission, the  Florida  Fruit  Exchange  instituted 
a proceeding  before  the  United  States  Circuit 
Court  for  the  Northern  District  of  Florida  to 
compel  its  enforcement.  The  case  was  referred 
to  a special  master,  whose  finding  substantially 
agreed  with  that  of  the  Commission,  and  a de- 
cree was  entered  thereon  embodying  the  points 
shown  in  the  above  headnotes.  The  defend- 
ants thereupon  appealed  to  the  circuit  court 
of  appeals,  specifying  the  following  errors; 

1st.  That  the  circuit  court  erred  in  rendering 
the  decree  and  order  on  the  30th  day  of  No- 
vember, 1892,  whereby  it  affirmed  the  master’s 
report  filed  in  this  case  on  the  17th  of  Septem- 
ber. A.  D.  1892,  and  wherein  it  overruled  the 
exceptions  of  the  defendant  to  the  report  of 
said  master. 

2d.  That  the  said  circuit  court  erred  in  find- 
ing as  a matter  of  fact  that  35  cents  per  box 
for  oranges  from  base  points  in  Florida  to 
northeastern  cities  of  the  United  States  was  a 
reasonable  rate. 

3d.  That  the  circuit  court  erred  in  allowing 
a fee  of  $5000  to  complainant’s  solicitor. 

. 4th.  (Withdrawn  upon  the  argument.) 

5th.  That  the  court  erred  in  allowing  the 
fees  charged  by  the  master,  said  fees  being 
excessive. 

6th.  That  the  court  erred  in  refusing  to  al- 
low the  defendant  its  order  of  supersedeas  and 
by  this  a bond  that  should  operate  as  a super- 
sedeas to  the  decree  of  the  30th  day  of  Novem- 
ber, A.  D.  1892,  or  of  any  part  thereof. 

Argued  before  Pardee  and  McCormick, 
Circuit  Judges. 
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Messrs.  R.  G.  Erwin  and  John  E.  Hart* 

ridge,  for  appellant: 

The  question  of  reasonableness  of  rates  in- 
volves so  many  considerations  and  is  affected 
by  so  many  conditions  and  circumstances  which 
may  seem  at  first  blush  to  be  foreign,  that  it  is 
quite  impossible  to  deal  with  it  on  mathemat- 
ical principles  or  on  any  principles  whatever 
without  a consciousness  that  no  conclusion  that 
can  be  reached,  can  by  demonstration  be  shown 
to  be  absolutely  correct. 

1st  Annual  Report  of  Interstate  Commerce 
Commission  (1887)  pp.  812,  818. 

Classification  is  the  foundation  of  all  rate 
making. 

1st  Annual  Report  of  Interstate  Commerce 
Commission,  pp.  308,  313. 

On  the  system  of  apportioning  the  charges 
strictly  to  the  cost,  much  of  the  commerce  of 
the  country  would  have  no  existence  at  all,  for 
the  article  at  the  place  of  delivery  would  not 
be  worth  the  purchase  price  with  the  transpor- 
tation added. 

1st  Annual  Report  of  Interstate  Commerce 
Commission,  p.  303. 

In  determining  what  is  a reasonable  rate  for 
a particular  commodity,  the  rates  charged  on 
the  same  commodity  by  other  roads  situated  as 
nearly  similar  as  may  be,  the  diversities  be- 
tween the  railroad  in  question  and  such  other 
railroad,  the  relative  amount  of  through  and 
local  business,  the  proportion  borne  by  the 
commodity  in  question  to  the  rest  of  the  local 
traffic,  the  market  value  of  the  commodity  and 
its  gradual  reduction,  and  all  other  questions 
affecting  the  traffic  and  relating  to  the  other 
considerations  entering  into  the  “charges  of 
the  carriers.” 

Evans  v.  Oregon  R.  &Nav.  Co.  1 Inters.  Com. 
Rep.  641,  1 I.  C.  C.  Rep.  325. 

Shippers  cannot  justly  demand  that  in  all 
cases  the  rate  on  local  shipments  shall  not  be 
higher  than  the  particular  division  of  the 
through  rate  from  distant  points  to  the  point 
of  delivery. 

Rend  v.  Chicago  & N.  W.  R.  Co.  2 Inters. 
Com.  Rep.  313,  2 I.  C.  C.  Rep.  540. 

The  division  of  the  through  rate  cannot  in 
any  way  affect  the  reasonableness  of  the  rate. 
It  is  not  apparent  how  a division  of  the  earn- 
ings of  two  roads  can  concern  or  affect  the 
public,  so  long  as  the  rate  of  transportation  on 
them  is  reasonable. 

Ex  parte  Koehler,  23  Fed.  Rep.  534. 

The  character  of  the  commodity  is  one  of 
the  elements  necessary  to  the  determination  of 
what  is  a reasonable  rate. 

Imperial  Coal  Co.  v.  Pittsburg  & L.  E.  R. 
Co.  2 Inters;  Com.  Rep.  436,  2 I.  C.  C.  Rep. 
618. 

In  determining  the  reasonableness  of  a rate 
the  market  value  of  the  commodity  in  question 
is  a fact,  among  other  things  to  be  considered. 

Evans  v.  Oregon  R.  & Nav.  Co.  supra;  James 
v.  East  Tennessee,  V.  & G.  R.  Co.  2 Inters. 
Com.  Rep.  609,  3 I.  C.  C.  Rep.  225;  Harvard 
Co.  v.  Pennsylvania  Co.  3 Inters.  Com.  Rep. 
257,  4 I.  C.  C.  Rep.  212;  Warner  v.  Hew  York 
Cent.  & H.  R.R.  Co.  3 Inters.  Com.  Rep.  74, 
4 1.  C.  C.  Rep.  32;  Delaware  State  Grange  v. 
New  York,  P.  & N.  R.  Co.  3 Inters.  Com.  Rep . 
554,  4 I.  C.  C.  Rep.  588;  Neio  Orleans  Cotton 
Exch.  v.  Illinois  Gent.  R.  Co.  2 Inters.  Com. 
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Rep.  777,  3 I.  C.  C.  Rep.  534;  Beaver  v.  Pitts 
burg,  C.  & St.  L.  R.  Co.  3 Inters.  Com.  Rep. 
564,  4 I.  C.  C.  Rep.  733. 

In  determining  what  is  a reasonable  rate, 
the  amount  of  risk  incurred  by  carrier  dur- 
ing the  transportation,  is  among  other  facts, 
to  be  considered. 

New  Orleans  Cotton  Exch.  v.  Illinois  Cent. 
R.  Co.  supra. 

The  expense  to  carrier  in  the  transporta- 
tion of  freight  and  passengers  is  a fact  to  be 
considered  in  determining  what  is  a reasonable 
rate. 

Boston  Chamber  of  Commerce  v.  Lake  Shore 
& M.  S.  R.  Co.  1 Inters.  Com.  Rep.  754,  1 I. 
C.  C.  Rep.  436;  Rice  v.  Western  New  York  & 
P.  R.  Co.  2 Inters.  Com.  Rep.  298,  2 I.  C.  C. 
Rep.  389;  Business  Men's  Asso.  v.  Chicago  & 

N.  W.  R.  Co.  2 Inters.  Com.  Rep.  48,  2 1.  C. 
C.  Rep.  73;  Thurber  v.  New  York  Cent.  & H. 
R.  R.  Co,  2 Inters.  Com.  Rep.  742,  3 I.  C.  C. 
Rep.  473;  Boston  Fruit  & Produce  Exch.  v.  New- 
York  & N.  E.  R.  Co.  3 Inters.  Com.  Rep.  493, 
4 I.  C.  C.  Rep.  664;  New  York  Board  of  Trade 
th  Transportation  v.  Pennsylvania  R.  Co.  3 
Inters  Com.  Rep.  417,  4 I.  C.  C.  Rep.  447. 

The  fact  that  operating  expenses  absorb 
nearly  the  entire  earnings  is  to  be  considered 
in  determining  what  is  a reasonable  rate,  but 
it  cannot  justify  excessive  rates. 

New  Orleans  Cotton  Exch.  v.  Cincinnati,  N. 

O.  & T.  P.  R.  Co.  2 Inters.  Com.  Rep.  2»9,  2 
I.  C.  C.  Rep.  375;  Evans  v.  Oregon  R.  & Nav . 
Co.  1 Inters.  Com.  Rep.  641,  1 I.  C.  C.  Rep. 
325. 


In  determining  what  is  a reasonable  rate  on 
a given  commodity  the  amount  of  storage  ca- 
pacity at  initial  and  terminal  points  is  a fact  to 
be  considered. 

Boston  v.  Chamber  of  Commerce  v.  Lake 
Shore  & M.  8.  R.  Co.  1 Inters.  Com.  Rep.  754, 

1 1.  C.  C.  Rep.  436. 

The  facts  that  a shipment  of  a given  com- 
modity demands  a special  train,  running  at  a 
particular  hour  and  on  fast  time,  and  that  such 
train  must  return  empty,  are  all  necessary  to 
be  considered  in  determining  what,  in  such 
case,  is  a reasonable  rate. 

Boston  Fruit  & Produce  Exch.  v.  New  York 
& N.  E.  R.  Co.  3 Inters.  Com.  Rep.  493,  4 I. 
C.  C.  Rep.  664. 

In  considering  the  question  what  is  a reason- 
able rate  the  volume  of  business  is  a fact, 
among  other  things,  to  be  considered. 

Boston  Chamber  of  Commerce  v.  Lake  Shore  & 
M.  S.  R.  Co.  supra;  Rice  v.  Western  New  York 
& P.  R.  Co.  2 Inters.  Com.  Rep.  298,  2 I.  C.  C. 
Rep.  389;  Warner  v.  New  York  Cent.  & H.  R. 
R.  Co.  3 Inters.  Com.  Rep.  74,  4 I.  C.  C.Rep. 
32. 

In  determining  what  is  a reasonable  rate,  the 
density  of  population  along  the  line  is  a factor. 
Business  Men’s  Asso.  v.  Chicago  & N.  W.  R. 

2 Inters.  Com.  Rep.  48,  2 I.  C.  C.  Rep.  73. 
The  court  will  consider,  among  other  facts, 

the  relative  amount  of  through  and  local  busi- 
ness. 

Evans  v.  Oregon  R.  & Nav.  Co.  1 Inters.  Com. 
Rep.  641,  1 1.  C.  C.  Rep.  325. 

Empty  cars  and  the  want  of  return  loads  is 
also  a fact  to  be  considered. 

James  v.  East  Tennessee,  V.  & G.  R.  Co.  2 
Inters.  Com.  Rep.  609,  3 I.  C.  C.  Rep.  225; 
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Savannah,  F.  & W.  R.  Co. 

Boston  Fruit  & Produce  Exch.  v.  New  York 
Cent.  & H.  R.  R.  Co.  3 Inters.  Com.  Rep.  493, 
4 I.  C.  C.  Rep.  664;  Delaware  State  Orange  v. 
New  York  P.  & N.  R.  Co.  3 Inters.  Com.  Rep. 
554,  4 I.  C.  C.  Rep.  588. 

The  fact  that  carriers  have,  or  have  not,  re- 
turn loads,  is  to  be  considered  in  determining 
what  is  a reasonable  commodity  rate. 

Re  Relative  Tank  & Barrel  Rates  on  Oil , 2 
Inters.  Com.  Rep.  245,  2 I.  C.  C.  Rep.  365; 
James  v.  East  Tennessee , V.  & O.  R.  Co.  su- 
pra. 

Competition  by  water,  when  such  carriers 
are  not  subject  to  the  provisions  of  the  Act  and 
when  such  competition  is  of  controlling  force 
and  important  in  amount,  may  justify  a greater 
charge  for  a shorter  distance  over  the  same 
line,  in  the  same  direction,  within  the  meaning 
of  the  fourth  section  of  the  Act. 

Re  Southern  R.  & SS.  Asso.  1 Inters.  Com. 
Rep.  278,  1 I.  C.  C.  Rep.  31;  King  v.  New 
York,  N.  H.  & H.  R.  Co.  3 Inters.  Com.  Rep. 
272,  4 1.  C.  C.  Rep.  251;  New  Orleans  Cotton 
Exch.  v.  Illinois  Cent.  R.  Co.  2 Inters.  Com. 
Rep.  777,  3 I.  C.  C.  Rep.  534;  Lehmann  v. 
Southern  Pac.  R.  Co.  3 Inters.  Com.  Rep.  80, 
4 I.  C.  C.  Rep.  1;  Busines  Men’s  Asso.  v.  Chi- 
cago, St.  P.  M.  & 0.  R.  Co.  2 Inters.  Com.  Rep. 
41,  2 I.  C.  C.  Rep.  52;  Bates  v.  Pennsylvania 
R.  Co.  2 Inters.  Com.  Rep.  715,  3 I.  C.  C.  Rep. 
435,  3 Inters.  Com.  Rep.  296,  4 I.  C.  C.  Rep. 
281;  Rice  v.  Atchison,  T.  & St.  F.  R.  Co.  3 
Inters.  Com.  Rep.  263,  4 I.  C.  C.  Rep.  228. 

Competition  with  other  carriers  by  rail  is  also 
a fact  to  be  considered. 

New  Orleans  Cotton  Exch.  v.  Illinois  Cent.  R. 
Co.  supra. 

Proof  that  certain  rates  are  very  profitable 
to  the  road  is  not  conclusive  on  the  question  of 
the  reasonableness  of  such  rates. 

Howell  v.  New  York,  L.  E.  & W.  R.  Co.  2 
Inters.  Com.  Rep.  162,  2 I.  C.  C.  Rep.  272; 
Re  Southern  R.  & SS.  Asso.  1 Inters.  Com. 
Rep.  288,  1 I.  C.  C.  Rep.  79. 

. The  mere  fact  that  the  carrier  does  not 
■establish  its  rates  upon  a modest  basis,  does  not 
make  out  tbeir  illegality. 

La  Crosse  Mfrs.  & Jobbers  Cnion  v.  Chicago, 
M.  & St.  P.  R.  Co.  2 Inters.  Com.  Rep.  9,  1 
I.  C.  C.  Rep.  629. 

A former  special  rate  is  not  a fair  test  of  the 
reasonableness  of  a present  rate. 

Myers  v.  Pennsylvania  Co.  2 Inters.  Com. 
Rep.  403,  2 I.  C.  C.  Rep.  573. 

In  determining  what  is  a reasonable  rate, 
the  dividend  on  the  capital  stock  of  the  car- 
rier from  the  total  traffic  is,  among  other 
things,  to  be  considered. 

Re  Rates  and  Charges  on  Food  Products,  3 
Inters.  Com.  Rep.  93,  4 1.  C.  C.  Rep.  48. 

The  company  should  be  allowed  to  make  an 
earning  on  stock. 

Georgia  R.  & Bkg.  Co.  v.  Smith,  128  U.  S. 
174,  32  L.  ed.  377;  Stonev.  Farmers  Loan  & T. 
Co.  116  U.  S.  307,  29  L.  ed.  636;  Chicago  & N. 
W.  R.  Co.  v.  Dey,  35  Fed.  Rep.  866;  Chicago, 
M.  & St.  P.  R.  Co.  v.  Minnesota,  3 Inters. 
Com.  Rep.  209,  134  U.  S.  418,  33  L.  ed.  970. 

Cost  of  production  is  a fact  to  be  considered 
in  the  determination  of  the  question  of  what  is 
a reasonable  rate. 

Imperial  Coal  Co.  v.  Pittsburg  & L.  E.  R. 
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v.  Florida  Fruit  Exchange. 

Co.  2 Inters.  Com.  Rep.  436,  2 I.  C.  C.  Rep. 
618. 

Transportation  charges  should  have  reason- 
able relation  to  cost  of  production. 

Re  Rates  and  Charges  on  Food  Products, 
supra ; Poughkeepsie  Iron  Co.  v.  New  York  Cent. 
& H.  R.  R.  Co.  3 Inters.  Com.  Rep.  248,  4 I. 
C.  C.  Rep.  195. 

If,  upon  considering  the  testimony  originally 
taken  before  the  Interstate  Commerce  Com- 
mission, the  court  should  conclude  that  the 
judgment  reached  by  the  Commission  is  errone- 
ous, the  petitioner  below  (appellee  here)  is  again 
placed  in  the  attitude  of  asserting  an  affirma- 
tive which  it  is  bound  to  prove. 

Fulton  v.  Chicago,  St.  P.  M.  & O.  R.  Co.\  1 
Inters.  Com.  Rep.  375, 1 I.  C.  C.  Rep.  104. 

Mr.  C.  M.  Cooper,  for  appellee: 

The  Interstate  Commerce  Commission,  after 
full  hearing  of  all  parties  in  interest,  and  the 
submission  by  them  of  voluminous  evidence 
and  full  argument,  determined  that  the  rates 
complained  of  were  unjust,  unreasonable,  ex- 
cessive, and  unlawful.  Upon  rehearing  and 
reargument  the  Commission  affirmed  this  deci- 
sion. These  findings  of  the  Commission  are 
made  by  the  statute  prima  facie  evidence  of 
the  matters  therein  stated.  The  master  came 
to  the  same  conclusion  after  carefully  consider- 
ing said  findings  and  voluminous  evidence 
submitted  to  him,  and  after  full  argument. 
The  circuit  court,  after  full  argument  by  coun- 
sel and  full  consideration,  came  to  the  same 
conclusion  and  confirmed  the  master’s  report. 
Au  appellate  court  will  not  reverse  such 
findings  even  if  there  is  conflicting  testimony'. 

Tilghman  v.  Proctor,  125  U.S.  136,  31  L.  ed. 
664;  Callaghan  v.  Myers,  128  U.  S.  617,  32  L. 
ed.  547;  Kimberly  v.  Arms,  129  U.  S.  512,  32 
L.  ed.  764;  Welling  v.  La  Bau,  32  Fed.  Rep. 
293,  34  Fed.  Rep.  40;  Bates  v.  St.  Johnsbury  & 
L.  C.  R.  Co.  32  Fed.  Rep.  628. 

The  rates  which  were  in  effect  immediately 
before  the  advance  of  rates  which  was  com- 
plained of  had  continued  in  force  for  five 
years,  being  continued  by  the  transportation 
lines  from  year  to  year  by  yearly  agreements 
among  themselves. 

The  presidents  of  the  transportation  lines, 
overruling  the  traffic  managers  and  freight 
agents,  suddenly  advanced  the  rates  33£  per 
cent.  So  great  an  advance  on  long  established 
rates  on  a staple  article  is  without  a precedent 
or  a parallel  in  the  history  of  transportation 
lines  in  this  country,  and  it  is  submitted  that 
it  carries  its  own  condemnation  on  its  face. 

Bates  v.  Pennsylvania  R.  Co.  2 Inters.  Com. 
Rep.  715,  3 I.  C.  C.  Rep.  435;  Re  Rates  and 
Charges  on  Food  Products,  4th  Annual  Report 
of  Interstate  Commerce  Commission,  p.  96. 

Oranges  are  worth  no  more,  weight  for 
weight,  than  flour,  if  as  much;  they  are  no 
more  difficult  to  handle,  except  as  to  flour  in 
barrels — that  a barrel  will  roll  and  a box  will 
not;  no  more  care  appears  to  be  taken  of  them 
by  railroads,  other  than  the  use  of  cars  with 
grated  holes  for  ventilation;  they  are  shipped 
released,  so  if  they  are  perishable  that  merely 
makes  them  a less  valuable  commodity  to  the 
owner,  but  does  not  in  fact  affect  the  trans- 
portation line.  The  rates  complained  of  are 
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far  in  excess  of  rates  fixed  by  the  Interstate 
Commerce  Commission  as  reasonable  rates  on 
flour. 

j Evans  v.  Oregon  R.  & Nav.  Co.  1 Inters. 


Com.  Rep.  641,  1 I.  C.  C.  Rep.  325;  Re  Rates 
and  Charges  on  Food  Produets,  supra. 

Decree  : 

The  decree  appealed  from  is  affirmed  with  costs. 


INTERSTATE  COMMERCE  COMMISSION. 


THE  FREIGHT  BUREAU  OF  THE  CINCINNATI  CHAMBER  OF  COMMERCE 

v. 

THE  CINCINNATI,  NEW  ORLEANS  & TEXAS  PACIFIC  RAILWAY  COMPANY 

et  al. 


THE  CHICAGO  FREIGHT  BUREAU 

v. 

THE  LOUISVILLE,  NEW  ALBANY  & CHICAGO  RAILWAY  COMPANY  et  al. 


(Nos.  322,  323.) 


1.  If  railway  companies  engaged  in  the  trans- 
portation of  traffic  from  one  territory  volun- 
tarily enter  into  an  association  with  railway 
companies  engaged  in  the  transportation  of 
similar  traffic  from  another  territory  to  a 
common  market,  for  the  purpose,  among 
others,  of  a mutual  adjustment  of  rates  over 
their  respective  lines,  and  in  pursuance  of 
this  purpose  as  members  of  such  association 
agree  to  and  maintain  rates  over  their  own 
lines  higher  than  are  reasonable  and  the  re- 
lation thus  established  between  the  rates 
from  the  two  territories,  respectively,  is  un- 
justly prejudicial  to  the  former  and  unduly 
preferential  to  the  latter,  this  is  a violation 
of  the  first  paragraph  of  section  3 of  the  Act 
to  Regulate  Commerce,  for  which,  whether 
or  not  there  be  a joint  liability  under  said  Act 
of  the  two  systems  of  carriers,  there  is  at 
least  a several  liability  on  the  part  of  those 
serving  the  territory  injuriously  affected. 

2.  Where  the  reasonableness  of  rates  is  in 
question,  comparison  thereof  may  be  made, 
not  only  with  rates  on  another  line  of  the 
same  carrier,  but  also  with  those  on  the  lines 
of  other  and  distinct  carriers — the  value  of 
the  comparison  being  dependent  in  all  cases 
upon  the  degree  of  similarity  of  the  cir- 
cumstances and  conditions  attending  the 
transportation  for  which  the  rates  compared 
are  charged. 

3.  The  influence  of  water  competition  via  the 
Atlantic  on  rail  rates  from  northeastern  cities 
to  southern  territory  is  not  so  great,  as  ap- 
pears by  the  proof  in  these  cases,  as  to  ac- 
count for  or  justify  the  difference  between 
the  mileage  rates  from  those  cities  and  the 
mileage  rates  from  Chicago  and  Cincinnati 
to  such  territory  under  the  rates  complained 
of,  and  the  fact  of  that  influence  on  rates 
from  the  former  cities  cannot  be  invoked  as 
a justification  of  rates  from  the  latter,  which, 
after  due  allowance  for  such  influence  as  a 
substantially  dissimilar  circumstance,  still 
appear  on  comparison  of  the  two  sets  of 
rates  to  be  unduly  preferential  to  the  former 
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and  unjustly  discriminative  against  the  latter. 
In  rates  from  different  territories  to  a com- 
mon market,  “relative  equality  is  necessary 
in  the  degree  of  the  similarity”  of  circum- 
stances and  conditions  attending  the  trans- 
portation in  the  two  cases. 

4.  The  fact  which  is  made  to  appear  in  these 
cases,  that  rates  on  traffic  of  the  numbered 
classes  from  Chicago  and  Cincinnati  to  South- 
ern territory  are  made  higher  than  they  oth- 
erwise would  be,  for  the  purpose  of  securing 
to  the  lines  from  northeastern  cities  the 
transportation  of  that  traffic  from  the  terri- 
tory set  apart  to  them  under  tbe  Southern 
Railway  & Steamship  Association  Agree- 
ment, itself  raises  a prima  facie  presump- 
tion of  the  unreasonableness  of  those  rates. 

5.  Each  locality  competing  with  others  in  a 
common  market  is  entitled  to  reasonable 
and  just  rates  at  the  hands  of  the  carriers 
serving  it  and  to  the  benefit  of  all  its  natural 
advantages,  and  no  departure  from  the  rule 
requiring  rates  in  all  cases  to  be  reasonable 
in  themselves  can  be  justified  on  the  ground 
that  it  is  necessary  in  order  to  maintain  ex- 
isting trade  relations,  or  to  “protect  compet- 
ing markets,”  or  to“equalize  commercial  con- 
ditions,” or  to  secure  to  carriers  traffic  from 
certain  territory  assumed  to  be  exclusively 
theirs. 

6.  The  division  of  territory  between  the  east- 
ern and  western  lines  provided  for  in  the 
Southern  Railway  & Steamship  Association 
Agreement,  is  without  warrant  in  law  and 
appears  to  be  made  for  the  benefit  of  the  car- 
riers without  regard  to  the  interests  of  ship- 
pers in  the  territory  so  divided,  to  whom  it 
is  in  effect  a denial  of  the  privilege  of  ship- 
ping their  goods  or  produce  to  market  by 
the  line  or  route  they  may  prefer. 

7.  The  “fines”  or  “penalties”  imposed  by  the 
provisions  of  the  agreement  of  the  South- 
ern Railway  & Steamship  Association  on 
members  for  violation  of  association  rules  ap- 
pear on  the  face  of  that  agreement  to  be  avail- 
able as  substitutes  for  payments  which  would 
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be  exacted  under  a regular  pooling  system,  I 
and  the  arrangement  under  which  they  are  im- 
posed is  tantamount  to  a combination,  con- 
tract or  agreement  ‘ ‘for  the  pooling  of  freights 
of  different  and  competing  railroads,  or  to  di- 
vide between  them  the  aggregate  or  net  pro- 
ceeds of  the  earnings  of  such  railroads  or  any 
portion  thereof,”  which  are  forbidden  by  the 
Statute. 

#.  The  requirement  of  the  agreement  of  the 
Southern  Railway  & Steamship  Association 


that  its  members  apply  “full  local  rates  upon 
all  traffic  subject  to  the  Association  Agree- 
ment coming  from  or  going  to”  connecting 
lines  which  do  not  maintain  Association 
rates,  while  to  traffic  from  other  connecting 
lines  conforming  to  such  rates  full  local  rates 
are  not  applied,  is  repugnant  to  that  clause  of 
section  3 of  the  Act  to  Regulate  Commerce 
which  forbids  carriers  to  “discriminate  in 
their  rates  and  charges  between  connecting 
lines.” 


Decided  May  29,  1894. 


UNREASONABLE  RATES  from  Chicago  and  Cincinnati  to  Southern  points.  Southern 
Railway  & Steamship  Association  agreement. 


Messrs.  E.  P.  Wilson  and  Mortimer  Matthews  for  the  Cincinnati  Freight  Bureau. 

Messrs.  James  E.  Munroe  and  N.  O.  lglehart  for  the  Chicago  Freight  Bureau. 

Messrs.  Edward  Colston,  Charles  M.  Cist  and  George  Hoadley,  Jr.,  for  the  Cincinnati,  New 
Orleans  & Texas  Pacific  Railway  Company  and  the  Alabama  Great  Southern  Railway 
Company. 

Messrs.  Edward  Colston  and  8.  R.  Knott  for  the  Louisville  & Nashville  Railroad  Company. 


REPORT  AND  OPINION  OF  THE  COMMISSION. 


Clements,  Commissioner: 

The  complaints  in  these  cases,  which  were 
heard  and  may  be  disposed  of  together,  were 
filed,  respectively,  by  the  Freight  Bureau  of  the 
Cincinnati  Chamber  of  Commerce  and  theChi- 
-cago  Freight  Bureau.  The  former  will  here- 
inafter be  referred  to  as  the  Cincinnati  case, 
and  the  latter  as  the  Chicago  case. 

In  both  complaints,  Baltimore,  Philadelphia, 
New  York,  Boston  and  contiguous  territory, 
are  designated  “Eastern  Seaboard  Territory;” 
Knoxville  and  Chattanooga,  Tenn.,  Rome  and 
Atlanta,  Ga.,  Birmingham,  Anniston  and  Sel- 
ma, Ala.,  Meridian,  Miss.,  and  contiguous  ter- 
ritory, “ Southern  Territory;”  and  Cincinnati, 
Ohio,  Louisville,  Ky.,  Indianapolis  and  Evans- 
ville, Ind.,  Chicago  and  Cairo,  111.,  St.  Louis, 
Mo.,  and  contiguous  territory,  “Central  Ter- 
ritory.” These  designations  will  be  so  applied 
in  this  opinion. 

The  general  ground  of  complaint  in  the  Cin- 
cinnati case  is  that  the  rates  of  freight  estab- 
lished by  the  defendant  carriers  from  the 
Eastern  Seaboard  and  Central  territories,  re- 
spectively, to  Southern  territory,  “unjustly 
discriminate  in  favor  of  the  merchants  and 
manufacturers  whose  business  is  located  and 
transacted  in  Eastern  Seaboard  territory  and 
against  the  merchants  and  manufacturers 
whose  business  is  located  and  transacted  in 
Cincinnati  and  other  points  in  Central  terri- 
tory.” It  is  stated  that  “the  burden  of  the 
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complaint  lies  against  the  relation  which  exists 
between  the  current  rates  of  freight  on  manu- 
factured articles  and  merchandise”  (numbered 
classes)  “from  Eastern  Seaboard  territory  to 
Southern  territory,  and  the  current  rates  of 
freight  exacted  upon  like  commodities  when 
shipped  from  Central  territory  to  the  South, 
and  against  the  unfair  basis  of  general  con- 
struction of  the  tariffs  under  consideration 
whereby  the  rates  charged  for  transportation 
of  commodities  classified  under  ‘numbered 
classes  * bear  a much  higher  percentage  relation 
to  the  rates  from  New  York  than  do  the  rates 
on  commodities  enumerated  under  the  lettered 
classes”  (food  products  and  similar  heavy 
traffic);  and  it  is  alleged,  “that  this  improper 
relation  between  rates  has  the  effect  of  restrain- 
ing and  impeding  the  growth  of  productive 
industries  in  Central  territory  and  encouraging 
and  promoting  similar  industries  in  eastern 
Seaboard  territory,  and  is  the  direct  result  of 
an  agreement  established  by  convention  be- 
tween the  officers  of  defendants,  whereby  in 
order  to  secure  stability  in  rates  and  to  pre- 
vent competition  between  the  lines  leading  re- 
spectively from  the  Eastern  Seaboard  and  Cen- 
tral territories  to  the  South,  it  was  decided  to 
secure  to  the  Eastern  lines  and  Eastern  terri- 
tory the  traffic  in  merchandise  and  manufact- 
ured articles  and  to  the  Western  territory  the 
traffic  in  food  products  and  similar  heavy 
commodities.”  In  support  of  these  charges  as 
38 
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to  the  alleged  “ improper  relation  ” between  the 
rales  from  Eastern  territory  and  Central  terri- 
tory to  Southern  territory,  and  between 
those  on  the  numbered  and  lettered  classes, 
tabular  statements  are  given  of  the  distances, 
and  class  rates  from  leading  points  in  the  East- 
ern and  Central  territories  to  the  points  named 
above  in  Southern  territory  and  of  the  per- 
centage relation  borne  by  rates  and  distances 
from  Cincinnati  to  those  from  New  York. 

The  complaint  in  the  Chicago  case  contains 
similar  tabular  statements  and  charges,  made 
applicable  to  Chicago,  and  in  addition  calls  in 
question  the  reasonableness  in  themselves  of  the 
through  rates  from  Chicago  to  Southern  terri- 
tory by  the  averments  “ that  traffic  between 
Chicago  and  the  Southern  territory  is  through 
traffic  and  it  is  unjust  to  Chicago  that  rates 
from  that  point  should  be  exacted  by  defend- 
ants based  upon  unreasonably  high  rates  be- 
tween Cincinnati  and  other  Ohio  river  cross- 
ings and  Southern  territory,  to  which  are  added 
substantially  the  local  rates  in  effect  from  Chi- 
cago to  Cincinnati  and  said  other  Ohio  river 
crossings,”  and  that  “ if  Cincinnati  rates  are  to 
be  taken  as  a basis,  the  rates  from  Chicago  to 
Southern  territory  should  be  some  fair  per- 
centage above  the  rates  from  Cincinnati,  or 
some  other  arbitraries  above  the  Cincinnati 
rates  as  the  present  New  York  and  Boston 
rates  are  above  the  rates  from  Baltimore.”'  It 
is  also  alleged  that  “ the  same  rates  are  charged 
from  New  York  and  from  Boston  to  points 
in  Southern  territory  whose  distances  vary 
more  than  500  miles,”  and  it  is  claimed,  that  if 
equal  rates  prevail  from  points  widely  separ- 
ated in  Eastern  territory  such  as  New  York 
and  Boston  to  Southern  territory,  the  same 
basis  should  govern  in  rate  making’to  the’same 
Southern  points  from  stations  in  Central  terri- 
tory, such  as  Cincinnati  and  Chicago,  which 
are  much  nearer  together  than  New  York  and 
Boston.”  The  prayer  of  the  complainants  in 
both  cases  is  for  an  order  commanding  the 
defendants  to  desist  from  the  alleged  violations 
of  the  Act  to  Regulate  Commerce  and  requir- 
ing them  to  so  adjust  their  several  freight  tar- 
iffs as  to  afford  the  merchants  and  manufact- 
urers of  Cincinnati  and  Chicago  and  other 
points  in  contiguous  territory  ‘ ‘ a fair  and  equal 
opportunity  to  deliver  their  products  to  con- 
sumers in  tbe  South  upon  such  terms  of  equal- 
ity compared  with  their  competitors  in  East- 
ern Seaboard  territory,  as  their  geographical 
position,  commercial  ability  and  ample  trans- 
portation facilities  will  justify.” 

In  the  Cincinnati  case  answers  are  filed  by 
the  Cincinnati,  New  Orleans  & Texas  Pacific 
Railway  Company  (lessees  of  Cincinnati  South- 
ern Railroad)  the  Alabama  Great  Southern 
Railroad  Company,  the  Louisville  & Nashville 
Railroad  Company,  the  East  Tennessee,  Vir- 
ginia & Georgia  Railway  Company,  the  Atlanta 
4 Inter  S. 


& West  Points  Railroad  Company,  the  Central 
Railroad  & Banking  Company  of  Georgia,  the 
Georgia  Pacific  Railway  Company,  the  Nor- 
folk & Western  Railroad  Company,  the  Port 
Royal  & Augusta  Railway  Company,  the 
Richmond  & Danville  Railroad  Company,  the 
Seaboard  & Roanoke  Railroad  Company,  the 
Western  Railway  of  Alabama,  the  Baltimore, 
Chesapeake  & Richmond  Steamboat  Company, 
the  Merchants  & Miners  Transportation  Com- 
pany, the  Ocean  Steamship  Company  and  the 
Old  Dominion  Steamship  Company.  Thev 
all  deny  the  general  charge,  that  the  rates  over 
the  respective  lines  of  transportation  from  the 
Central  and  Eastern  Seaboard  territories  to 
Southern  territory  unjustly  discriminate  against 
Central  territory  in  favor  of  Eastern  Seaboard 
territory.  It  is  alleged  in  substance  that  the 
all-rail  rates  from  Eastern  Seaboard  to  South- 
ern territory  are  determined  by  the  combined 
rail-and-water  rates  from  Boston,  New  York, 
Philadelphia  and  Baltimore  via  Steamship 
lines  to  Charleston  and  Savannah  and  thence 
by  rail  to  the  interior,  and  that  the  rates  from 
Cincinnati  and  other  poipts  in  Central  territory  I 
are  not  thus  controlled  by  water  competition. 
The  other  allegations  of  the  complaint  slated 
above  are  also  denied,  and  it  is  claimed  by 
most  of  the  respondents  that  the  transportation 
in  which  they,  as  members  of  through  lines 
from  their  respective  territories  to  the  South,, 
are  engaged,  is  not  “ under  a common  control , 
management  or  arrangement,  for  a continuous 
carriage  or  shipment ,”  within  the  meaning  of  . 
those  words  as  used  in  the  first  section  of  the 
Act  to  Regulate  Commerce. 

In  the  Chicago  case  answers  are  filed  by  the 
following  railway  companies:  the  Louisville,  ! 
New  Albany  & Chicago,  the  Chicago  & Alton*  j 
the  Chicago  & Eastern  Illinois,  the  Cincinnati, 
Hamilton  & Dayton,  the  Cleveland,  Cincin- 
nati, Chicago  & St.  Louis,  the  Illinois  Central,  j 
the  Louisville,  Evansville  & St.  Louis,  the  1 
Pittsburgh,  Cincinnati,  Chicago  & St.  Louis,  , 
the  Terre  Haute  & Indianapolis,  the  Cincin-  'j 
nati,  New  Orleans  & Texas  Pacific  (lessees 
Cincinnati  Southern)  the  East  Tennessee,  Vir- 
ginia & Georgia,  the  Alabama  Great  Southern,  j 
the  Atlanta  & West  Point,  the  Central  of  | 
Georgia,  the  Georgia  Pacific,  the  Norfolk  & 
Western,  the  Port  Royal  & Augusta,  the  Rich- 
mond & Danville,  the  Seaboard  & Roanoke, 
the  Western  of  Alabama,  and  the  following 
steamship  companies:  The  Baltimore,  Chesa- 
peake & Richmond,  the  Merchants  & Miners 
Transportation,  the  Ocean,  and  the  Old  Do-* 
minion.  These  answers  present  substantially 
the  same  issues  as  are  raised  in  the  Cincinnati 
case.  It  will  be  noted,  that  in  addition  to  the  j 
railroad  and  steamship  companies  made  parties 
defendants  in  the  Cincinnati  case,  the  com- 
plaint in  the  Chicago  case  is  filed  against  a 
number  of  railroad  companies  running  from 
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Chicago  to  Cincinnati  and  other  Ohio  river 
points.  These  roads  allege  that  their  “rates 
are  confined  to  the  Ohio  river,  and  that  the 
through  rate  to  any  point  south  of  the  Ohio 
river  is  made  by  adding  their  rates  to  the  Ohio 
(exclusively  made  by  them)  to  the  rates  estab- 
lished by  the  lines  south  thereof,  to  the  point 
of  destination,  over  which  rates  south  of  the 
Ohio  they  neither  possess  nor  exercise  any 
control  whatever,  either  as  to  the  making  or 
enforcement  thereof.”  They  also  affirm  the 
reasonableness  of  their  rates  north  of  the  Ohio. 

There  are  many  argumentative  averments 
and  allegations  of  facts  contained  in  the  com- 
plaints and  answers,  which  it  is  unnecessary  to 
set  forth  here,  as  such  as  are  deemed  material 
will  be  stated  further  on  and  given  due  con- 
sideration. 


Facts. 

1.  The  tabular  statements  mentioned  above 
as  being  contained  in  the  complaints  purport- 
ing to  show  distances  and  class  rates  from  Cin- 
cinnati and  Chicago  in  Central  territory  and 
from  Boston,  New  York,  Philadelphia  and 
Baltimore,  in  Eastern  Seaboard  territory,  to 
the  points  designated  as  being  in  Southern  ter- 
ritory, and  also  giving  the  percentage  relation 
borne  by  such  distances  and  rates  from  Cin- 
cinnati and  Chicago  to  those  from  New  York 
are  found  to  be  correct  with  a few  immaterial 
exceptions.  The  following  are  those  statements 
corrected  and  showing  current  rates  and  per- 
centages: 


TABULAR  STATEMENT  OF  DISTANCES,  CURRENT  RATES  AND  PERCENTAGES  BETWEEN 
CINCINNATI  AND  CHICAGO  AND  NEW  YORK,  PHILADELPHIA,  BOSTON  AND 
BALTIMORE  AND  SOUTHERN  POINTS. 

To  Knoxville,  Tenn. 


Classes. 


From 

Dist. 

1 

2 

3 

A 

5 

C 

A 

B 

C 

D 

E 

F 

H 

Cincinnati, 

290 

76 

65 

57 

47 

40 

30 

20 

26 

23 

19 

34 

38 

33 

Chicago, 

560 

116 

99 

82 

64 

55 

42 

32 

38 

33 

29 

47 

58 

48 

New  York,...  

735 

100 

85 

70 

55 

48 

40 

36 

40 

36 

36 

48 

55 

72 

Philadelphia, 

645 

108 

92 

83 

71 

58 

47 

34 

46 

38 

37 

56 

74 

66  ' 

Boston, 

948 

100 

85 

70 

55 

48 

40 

36 

40 

36 

36 

48 

72 

55 

Baltimore, . . . 

549 

95 

80 

65 

50 

45 

37 

33 

37 

33 

33 

45 

66 

52 

Percentage 

Cinn.  of  N.  Y 

39 

76 

76 

81 

85 

83 

75 

56 

65 

64 

53 

71 

69 

46 

Chic.  ofN.  Y.  

78 

116 

116 

117 

116 

115 

105 

89 

95 

92 

81 

98 

105 

67 

To  Chattanooga,  Tenn. 


Classes. 


From 

Dist. 

1 

* 

3 

A 

5 

6 

A 

B 

C 

D 

E 

F 

H 

Cincinnati, 

335 

76 

65 

57 

47 

40 

30 

20 

26 

23 

19 

34 

38 

33 

Chicago, 

595 

116 

99 

82 

64 

55 

42 

32 

38 

33 

29 

47 

58 

48 

New  York, 

847 

114 

98 

86 

73 

60 

49 

36 

48 

40 

39 

58 

78 

68 

Philadelphia, 

757 

108 

92 

84 

71 

58 

47 

34 

46 

38 

37 

56 

74 

66 

Boston, 

1060 

114 

98 

86 

73 

60 

49 

36 

48 

40 

39 

58 

78 

68 

Baltimore,  ... 
Percentage 

661 

106 

90 

83 

70 

57 

46 

33 

45 

37 

36 

55 

72 

65 

Chic,  of  N.  Y. 

70 

102 

101 

95 

88 

92 

86 

80 

79 

82 

74 

81 

74 

70 

Cinn.  of  N.  Y 

40 

67 

66 

66 

64 

67 

61 

56 

54 

58 

49 

59 

49 

49 

To  Rome,  Georgia. 


Classes. 


From 

Dist. 

1 

* 

3 

A 

5 

6 

A 

B 

C 

D 

E 

F 

H 

Cincinnati,. 

413 

107 

92 

81 

68 

56 

46 

28 

33 

26 

22 

48 

44 

53 

Chicago, 

673 

147 

126 

106 

85 

71 

58 

40 

45 

36 

32 

61 

64 

68 

New  York,  . 

925 

114 

98 

86 

73 

60 

49 

36 

48 

40 

39 

58 

78 

68 

Philadelphia, 

835 

114 

98 

86 

73 

60 

49 

36 

48 

40 

39 

58 

78 

68 

Boston,  I. 

1138 

114 

98 

86 

73 

60 

49 

36 

48 

40 

39 

58 

78 

68 

Baltimore, 

739 

107 

92 

81 

68 

56 

46 

34 

45 

37 

36 

55 

65 

72 

Percentage 
Chic.  ofN.  Y. 

73 

129 

130 

123 

116 

118 

118 

111 

94 

90 

82 

105 

82 

100 

Cinn.  of  N.  Y. 

45 

94 

94 

94 

93 

93 

1 94 

78 

69 

65 

56 

83 

56 

78 
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Glasses. 


From 

Dist. 

1 

2 

3 

4 

1 5 

. ..  . 

6 

A 

B 

C 

D 

E 

F 

H 

Cincinnati, 

475 

107 

92 

81 

68 

56 

46 

28 

35 

28 

24 

48 

48 

53 

Chicago, 

733 

147 

126 

106 

85 

71 

58 

40 

47 

38 

34 

61 

68 

68 

New  York, 

876 

114 

98 

86 

73 

60 

49 

36 

48 

40 

39 

58 

78 

68 

Philadelphia,  

786 

114 

98 

86 

73 

60 

49 

36 

48 

40 

39 

58 

78 

68 

Boston, 

1089 

114 

98 

86 

73 

60 

49 

36 

48 

40 

39 

58 

78 

68 

Baltimore, 

690 

107 

92 

81 

68 

56 

46 

34 

45 

37 

36 

55 

72 

65 

Percentage 

Chic,  of  N.  Y 

84 

129 

128 

123 

116 

118 

118 

111 

98 

95 

87 

105 

87 

100 

Cinn.  of  N.  Y 

54 

94 

94 

94 

93 

93 

94 

78 

73 

70 

62 

83 

62 

78 

To  Meridan,  Miss. 


Classes. 


From 

Dist. 

1 

2 

3 

4 

5 

6 

A 

B 

C 

D 

E 

F 

H 

Cincinnati, 

630 

122 

102 

89 

75 

62 

54 

39 

41 

39 

32 

38 

66 

61 

Chicago,  

723 

134 

109 

91 

76 

63 

55 

41 

45 

43 

36 

39 

74 

63 

New  York,.. 

1142 

124 

106 

93 

79 

65 

53 

36 

48 

40 

39 

58 

78 

68 

Boston, 

1355 

124 

106 

93 

79 

65 

53 

36 

48 

40 

39 

58 

78 

68 

Percentage 

Chic,  of  NY 

63 

108 

103 

98 

96 

97 

104 

114 

94 

107 

92 

67 

95 

93 

Cinn.  of  N.  Y 

55 

98 

96 

96 

95 

95 

102 

108 

85 

97 

82 

65 

85 

90 

To  Birmingham,  Ala. 
Glasses. 


From 

Dist. 

1 

* 

3 

4 

5 

6 

A 

B 

C 

D 

E 

F 

H 

Cincinnati, 

478 

89 

79 

68 

55 

47 

36 

32 

33 

26 

22 

43 

44 

37 

Chicago, 

652 

119 

103 

83 

64 

55 

42 

40 

43 

34 

30 

52 

60 

48 

New  York, 

990 

114 

98 

86 

73 

60 

49 

36 

48 

40 

39 

58 

78 

68 

Philadelphia, 

900 

108 

92 

84 

71 

58 

47 

34 

46 

38 

37 

56 

74 

66 

Boston, 

1203 

114 

98 

86 

73 

60 

49 

36 

48 

40 

39 

58 

78  . 

68 

Baltimore,  . . 

804 

106 

90 

83 

70 

57 

46 

33 

45 

37 

36 

55 

72 

65 

Percentage 

Chic,  of  N.  Y 

66 

104 

105 

96 

88 

92 

86 

111 

90 

85 

77 

90 

77 

71 

Cinn.  of  N.  Y 

48 

78 

81 

79 

75 

78 

73 

89 

69 

65 

56 

74 

56 

54 

To  Anniston,  Ala. 
Classes. 


From 

Dist. 

1 

2 

3 

4 

5 

6 

A 

B 

C 

D 

E 

F 

H 

Cincinnati,... 

476 

107 

92 

81 

68 

56 

46 

28 

33 

26 

22 

48 

44 

42 

Chicago, 

715 

147 

126 

106 

85 

71 

58 

40 

45 

36 

32 

61 

64 

57 

New  York,  

949 

114 

98 

86 

73 

60 

49 

36 

48 

40 

39 

58 

78 

68 

Philadelphia,.. . 

859 

114 

98 

86 

73 

60 

49 

36 

48 

40 

39 

58 

78 

68 

Boston, 

1162 

114 

98 

86 

73 

60 

49 

36 

48 

40 

39 

58 

78 

68 

Baltimore, 

Percentage 

Chic,  of  N.  Y 

763 

107 

92 

81 

68 

56 

46 

34 

45 

37 

36 

55 

72 

65 

75 

129 

128 

123 

116 

118 

118 

111 

94 

90 

92 

105 

82 

84 

Cinn.  of  N.  Y 

50 

94 

94 

94 

93 

93 

94 

78 

69 

65 

56 

83 

56 

62 

To  Selma,  AlA.  • 

Classes.  , I 


1 

From 

Dist. 

1 

2 

3 

*\ 

5 

6 

A 

B 

C 

D 

E 

F 

H 

Cincinnati, 

598 

108 

102 

88 

71 

59 

47 

32 

33 

26 

22 

52 

44 

37 

Chicago, 

746 

138 

126 

103 

80 

67 

53 

40 

43 

34 

30 

61 

60 

48 

New  York,  

1080 

114 

98 

86 

73 

60 

49 

36 

48 

40 

39 

58 

78 

68 

Philadelphia, 

990 

108 

92 

84 

71 

58 

47 

34 

48 

38 

37 

56 

74 

68 

Boston,  

1295 

114 

98 

86 

73 

60 

49 

36 

48 

40 

39 

58 

78 

68 

Baltimore,  

894 

106 

90 

83 

70 

57 

46 

33 

45 

37 

36 

55 

72 

65 

Percentage 

Chic,  of  N.  Y 

69 

121 

128 

120 

109 

111 

108 

111 

90 

85 

77 

105 

77 

71 

Cinn.  of  N.  Y 

55 

95 

104 

102 

97 

98 

88 

89 

69 

65 

56 

90 

56 

54 
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2.  The  distances  from  the  Eastern  Seaboard 
cities  in  the  above  statements  are  all  rail,  while 
the  rates  are  rail  and  water,  or  based  on  the 
rail  and  water  rates;  both  the  distances  and 
rates  from  Cincinnati  and  Chicago  are  all  rail. 
There  are  a number  of  steamship  lines  running 
from  the  Eastern  Seaboard  to  Charleston,  Sa- 
vannah and  other  southern  ports,  namely,  the 
Ocean  Steamship,  the  Mallory,  the  Morgan, 
the  Clyde,  and  the  Merchants  and  Miners;  and 
the  above  combined  rail  and  water  rates  ap- 
pear to  be  made  by  adding  the  rate  of  the 
steamer  lines  to  the  rate  of  the  rail  lines  from 
the  ports  to  interior  points.  The  actual  mile- 


age by  water  from  New  York  to  Charleston 
and  Savannah  is  estimated  at  about  750  miles, 
but  the  rates  of  the  steamer  lines  are  made  on 
the  basis  of  what  is  termed  by  the  witnesses 
a “constructive  mileage”  of  230  miles  to 
Charleston  and  250  miles  to  Savannah,  that  is, 
the  water  rate  from  New  York  to  Charleston 
is  equal  to  the  rail  rate  for  230  miles  by  land, 
and  to  Savannah,  to  the  rail  rate  for  250  miles. 
The  all  rail  distance  from  New  York  to  Charles- 
ton is  799  miles  and  to  Savannah  914  miles. 
The  following  are  the  distances  from  Charles- 
ton and  Savanna^  by  rail  to  the  interior  points 
' named: 


From 

From 

Charleston, 

Savannah, 

to 

to 

Knoxville, 

533  miles. 

Knoxville, 

520  miles. 

Chattanooga, 

446  “ 

Chattanooga, 

433  “ 

Atlanta, 

308  “ 

Atlanta, 

295  “ 

Rome, 

367  “ 

Rome, 

367  “ 

Birmingham, 

475  “ 

Birmingham, 

462  “ 

Anniston , 

412  “ 

Anniston, 

399  “ 

Selma,  (ViaE.  T.  V.  & G.) 

561  “ 

Selma,  (Via  S.  F.  R.  R.) 

462  “ 

Meridian,  “ 

671  “ 

Meridian,  (Via  E.  T.  V.  & G.) 

669  “ 

The  sums  of  the  “constructive” 

mileages  of 

mileages  to  interior  points  above 

given,  are 

230  miles  from  New  York  to  Charleston  and 

shown  by  the  following  table: 

250  miles  to  Savannah,  plus  the  actual  rail 

Via  Charleston. 

Via  Savannah. 

to 

to 

Knoxville, 

763  miles. 

Knoxville, 

770  “ 

Chattanooga, 

676  “ 

Chattanooga, 

683  “ 

Atlanta, 

538  “ 

Atlanta, 

545  “ 

Rome. 

597  “ 

Rome, 

617  “ 

Birmingham, 

705  “ 

Birmingham, 

712  “ 

Anniston, 

642  “ 

Anniston, 

649  “ 

Selma. 

791  “ 

Selma, 

712  “ 

Meridian, 

901  “ 

Meridian , 

919  “ 

These  are  what  are  termed  the 

“ rate  mak- 

through  water  or  rail  and  water  line  in  regular 

ing  mileages”  from  New  York  by  water  to 
Charleston  and  Savannah  and  thence  by  rail  to 
the  interior  points  named,  upon  which  the  com- 
bined rail  and  water  rates  from  New  York  are 
based.  The  rail  and  water  rates  from  the 


operation  for  the  transportion  of  traffic  in  the 
numbered  classes  between  those  territories. 
There  is  a line  by  lake  from  Chicago  to  Buffa- 
lo and  from  that  point  by  rail  or  canal  to  New 
York,  which  has  a direct  effect  on  the  rail 


eastern  seaboard  cities  to  southern  territory 
practically  control  the  all  rail  rates.  The  all  rail 
rates  are  the  same  as  the  rail  and  water  rates  to 
Knoxville,  Chattanooga,  Birmingham,  Selma 
and  Meridian,  but  to  Rome,  Atlanta,  Anniston, 
and  points  east  of  a line  drawn  from  Chatta- 
nooga through  Birmingham,  Selma  and  Mont- 
gomery to  Pensacola,  the  all  rail  rates  are 
higher  than  the  rail  and  water  rates  by  the  fol- 
lowing differentials. 

Classes 1 2 31  5 6 A B C D E H F 

Differentials 

in  cents. 8 6 5 4322222344 

3.  The  lines  regularly  engaged  in  the  trans- 
portation of  traffic  from  Cincinnati,  Chicago 
and  contiguous  territory,  to  Southern  terri- 
tory , are  all  rail.  There  appears  to  be  no 

4 Inter  S. 


rates  between  Chicago  and  the  seaboard — par- 
ticularly the  rates  on  grain  and  grain  prod- 
ucts. As  to  rates  on  articles  of  the  higher 
classes,  the  influence  of  the  water  competition 
does  not  appear  to  be  so  controlling.  The 
rates  from  Chicago  to  New  York  are  the  basis 
of  the  rates  from  Central  and  Trunk  Line  ter- 
ritory to  the  Northeastern  seaboard,  the  latter 
being  percentages  of  the  former,  and  the  wa- 
ter competition  by  lake  and  canal  thus  indi- 
rectly exerts  an  influence  upon  the  rates  to  the 
seaboard  from  as  far  south  as  St.  Louis  and 
Cincinnati.  Traffic  may  be  transported  by  the 
lake  and  canal  or  lake  and  rail  line  from  Chi- 
cago to  New  York  and  thence  on  the  Atlantic 
to  Charleston,  Savannah  and  other  southern 
ports,  and  thence  by  rail  to  interior  points  in 
Southern  territory,  and  there  is  evidence  tend- 
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ing  to  show  that  in  the  past,  some  shipments 
have  been  made  that  way,  but  mostly  of  grain 
and  heavy  articles  such  as  are  embraced  in 
class  6 of  the  Official  Classification  and  the  let- 
tered classes  of  the  Southern  Classification. 
The  traffic  shipped  from  Chicago  by  lake  to 
Buffalo  and  from  that  point  by  canal  or  rail  to 
New  York  is  principally  wheat,  corn  and  other 
grains,  which  can  be  transferred  through  an- 
elevator  at  Buffalo  to  the  canal  boat,  or  car. 
If  the  transportation  be  continued  by  ocean  to 
a southern  seaport  the  same  process  of  trans- 
fer is  necessary  at  the  seaboard  and  these  trans- 
fers add  to  the  expense.  The  “navigation 
season  ” by  the  lake  and  canal  line  lasts  from 
April  to  December.  In  the  winter  this  line 
suspends  and  the  rail  lines  appear  to  advance 
their  grain  rates — for  example,  in  November 
during  the  navigation  season  in  1891,  the  all 
rail  rate  on  grain  (except  corn)  was  22£  cts.  per 
100  lbs.  and  in  May,  1892,  the  grain  rate  was 
20  cts.  per  100  lbs.,  but  after  the  season  of  nav- 
igation closed  the  normal  rate  of  25  cts.  per 
100  lbs.  was  resumed.  The  time  made  by  the 
steamship  lines  from  eastern  seaboard  cities  to 
Charleston  and  Savannah  is  much  less  than 
that  made  by  lake  and  canal  from  Chicago  to 
New  York.  The  distance  by  canal  is  about 
450  miles  and  that  mode  of  transportation  is 
much  slower  than  by  lake  and  ocean.  During 
the  season  of  1891,  the  rates  on  wheat  by 
lakeandrail  from  Chicago  to  New  York  were 
approximately  from  14  cts.  to  16£  cts.  per  100 
lbs.,  and  on  corn,  from  ll£  cts.  to  17  cts.,  and 
by  lake  and  canal,  on  wheat  from  8 cts.  to  16 
cts.,  and  on  corn  from  7 cts.,  to  15  cts.  The 
distance  from  Chicago  to  New  York  is  912 
miles  and  the  present  all  rail  class  rates  (which 
have  been  in  force  since  Dec.  17,  1888)  are  as 
follows: 

Cents  per  100  Jbs. 


Classes 

1 2 

3 

4 

5 

6 

Rates 

75  65 

50 

35 

30 

25 

The  class  6 rate  of  25  cts., per  100  lbs.,  is  the 
regular  normal  rate  on  grain  and  grain  prod- 
ucts. 


The  following  are  the  class  rates  by  Ocean 
Steamship  lines  from  New  York  to  Savannah: 
Cents  per  100  lbs.  Per 

bbl. 

Classes.. .1  2 8 4 5 6ABCDEHF 
Rates.. . 55  45  85  28  23  18  18  18  18  18  28  28  81 


Merchandise  may  also  be  carried  from  Cen- 
tral territory  by  rail  to  Baltimore  and  thence 
by  steamer  to  Charleston,  Savannah  and  other 
southern  ports  for  shipment  by  rail  to  the  in- 
terior. The  class  rates  from  Cincinnati  to 
Baltimore  are: 

Cents  per  100  lbs. 

Class 1 2 3 4 5 6~  , | 

Rates 62  53i  40*  27|  23  18* 

4.  The  rates  on  through’  shipments  from 
Chicago  via  the  Ohio  river  crossings,  Cin- 
cinnati, Louisville  and  Evansville,  to  points  in 
Southern  territory,  are  not  prorated  the  entire 
distance  but  are  the  sum  of  the  regular  rate 
to  the  Ohio,  of  the  roads  north  of  that  river, 
plus  that  of  those  south.  The  shipments  are 
almost  invariably  however,  under  a through 
bill  of  lading,  quoting  a total  through  rale 
(made  up  as  above  stated)  and  issued  at  Chi- 
cago by  the  agent  of  the  initial  carrier,  and 
the  goods  when  in  car-loads  are  carried  through 
without  transfer  or  “ breaking  bulk  ” at  the 
river.  When  shipments  are  in  less  than  car 
loads,  it  is  stated  a transfer  is  generally  made 
at  the  river  because  of  the  disinclination  of 
the  southern  roads  to  pay  for  the  use  of  cars 
of  other  roads.  The  rates  both  north  and 
south  of  the  river  appear  to  be  influenced  to  a 
large  extent  by  competition  of  the  various  . 
railway  lines,  and  are  not,  strictly  speaking, 
local  rates.  The  rates  of  the  roads  north  of  the 
river  are  lower  per  mile  than  those  of  the 
southern  roads,  this  being  attributed  to  the 
greater  volume  of  tonnage  in  the  territory  of 
the  former  than  in  that  of  the  latter.  The 
effect  of  prorating  on  a mileage  basis  the  rate 
from  Chicago  to  points  in  southern  territory 
would  be  to  advance  the  proportion  of  the 
lines  North  of  the  Ohio  and  to  reduce  the  a 
proportion  of  the  lines  South.  The  rates  for  i 
transportation  between  Chicago  and  the  Ohio  j 
are  what  are  known  as  Trunk  Line  rates, 
and  are  governed  by  the  Official  Classification 
and  those  for  transportation  between  the  Ohio 
and  Southern  territory  are  governed  by  the 
Classification  of  the  Southern  Railway  & 
Steamship  Association.  The  class  rates  and 
distances  by  the  short  lines  from  Chicago  to 
the  Ohio  river  points,  Cincinnati,  Louisville, 
and  Evansville,  and  to  Cairo,  are  shown  below: 


To 

Distances. 

1 

Cincinnati 

298  miles, 

40 

Louisville  

304  “ 

42 

Evansville 

287  “ 

40 

Cairo 

364  “ 

45 

(The  distances  and  rates  from  Cincinnati  to 
points  in  Southern  territory,  are  hereinbefore 
given  in  the  tables  taken  from  the  complaints.) 
Inter  S. 


Rates  in  cents  per  100  lbs. 


2 

3 

4 

5 1 

6 

34 

25 

17 

15  | 

12 

36 

27 

19 

17 

14 

34 

25 

17 

15  | 

12 

35 

25 

20 

15  | 

12 

In  the  tables  of  rates  which  we  have  giveD, 
those  containing  only  the  six  numbered 
classes  are  under  the  Official  Classification, 
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which  is  applied  east  of  Chicago  and  the  Mis- 
sissippi and  north  of  the  Ohio  and  Potomac 
rivers,  and  those  embracing  also  lettered 
classes  are  under  the  Classification  of  the  South- 
ern Railway  & Steamship  Association,  which 
applies  south  of  the  Ohio  and  Potomac  and 
cast  of  the  Mississippi  rivers.  As  above  stated, 
‘grain  and  grain  products  fall  uDder  class  6 of 
the  Official  Classification;  in  the  Southern 
Classification,  grain  and  its  products  and  heavy 
freight  are  in  the  lettered  classes.  Manufact- 
ures and  costly  commodities  are  in  the  higher 
classes. 

5.  It  appears  from  tariffs  on  file  with  the 
Commission  that  there  were  in  existence  when 
the  Interstate  Commerce  Law  was  passed  and 
up  to  April  17,  1893,  through  rates  from  New 
York  via  Cincinnati  to  Chattanooga,  Meridan 
and  Birmingham,  less  than  the  sum  of  the 
rates  to  Cincinnati  and  the  rates  thence  on  to 
those  cities,  and  there  are  such  rates  still  in 
effect  to  Nashville,  Memphis,  Mobile,  and  a 
number  of  Mississippi  river  points. 


Those  through  rates  to  Chattanooga,  Merid- 
ian, and  Birmingham,  were  as  follows: 

1 2 3 4 5 6 

114  98  86  73  60  49 

The  following  are  the  rates  from  New  York 
to  Cincinnati: 

1 2 3 4 5 6 

65  57  44  30  26  22 

6.  The  tables  below  show  the  average  re- 
ceipts per  ton  per  mile,  the  estimated  cost  of 
carrying  a ton  a mile  and  the  number  of  tons 
hauled  per  mile  of  line,  as  reported  for  the 
years  ending  June  30,  1890,  and  1891,  by  the 
roads  named  therein,  being  (1)  certain  of  the 
roads  north  of  the  Ohio  engaged  in  transporta- 
tion of  traffic  from  Chicago  to  the  Ohio,  (2) 
certain  of  the  roads  north  of  the  Potomac 
forming  parts  of  lines  from  the  Eastern  sea- 
board to  Southern  territory,  and  (3)  certain  'of 
the  roads  south  of  the  Ohio  and  Potomac 
rivers  continuing  the  transportation  to  South- 
ern territory  from  the  Central  and  Eastern 
Seaboard  territories  respectively. 


I. 


Roads  North  of  the  Ohio. 


1890. 

1891. 

Name  of  road. 

Average  receipts  per 
ton  per  mile 

Estimated  cost  of 
carrying  one  ton 
one  mile 

Average  receipts  per 
ton  per  mile 

Estimated  cost  of 
carrying  one  ton 
one  mile 

Tons  carried  per  mile 
of  line. 

Cents. 

Cents. 

Cents. 

Cents. 

1890. 

1891. 

L.  N.  A.  &C.  Ry. 

.917 

.578 

.863 

.541 

2331 

2521 

C.  & A.  R.  R 

.898 

.521 

.980 

.569 

4330 

3855 

C.  & E.  I.  R.  R.__ 

.601 

.352 

.588 

.288 

6626 

8067 

C.  H.  & D.  R.  R. 

.873 

.491 

.858 

.527 

10967 

7702 

C.  C.  C.  & St.  L. 

.674 

.439 

.683 

.470 

5083 

1 4779 

P.  C.&  St.L.  Ry.  3 
P.  C.  C.  & St.  L. 

.669 

.499 

1)  .657 

2)  .736 

1)  .489 

2)  .565 

19199 

! 1)5104 
12)7318 

1)  For  3 months  ending  Sept.  30, 1890. 

2)  For  9 months  ending  June  30,  1891. 

3)  On  Oct.  1st,  1890,  consolidated  into  Pittsburg,  Cincinnati.  Chicago  & St.  Louis  Ry. 


II. 

Roads  North  of  the  Potomac. 


Name  of  Road. 

1890. 

1891. 

Tons  carried  per 
mile  of  line. 

Average  rec’pts 
per  ton  per  mile 

Estimated  cost 
of  carrying  one 
ton  one  mile 

Average  rec’pts 
per  ton  per  mile 

Estimated  cost 
of  carrying  one 
ton  one  mile 

1890. 

1891. 

Cents. 

Cents. 

Cents. 

Cents. 

Penn.  R.  R. . . 

.661 

.462 

.656 

.459 

27132 

19466 

B.  & O.  R.  R.  .. 

.636 

.426 

.643 

.450 

7964 

8123 
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Roads  South  of  Ohio  and  Potomac. 


1894. 


L.  &N.  R.  R._. 

.972 

.590 

.968 

.614 

i 6647 

6387 

C.  N.  0.  & T.  P. 

.921 

.581 

.876 

.626 

5725 

5967 

E.  T.V.&G.Ry. 

.870 

.560 

.905 

.609 

2697 

2722 

C.  R.  R.  & B.Co. 
of  Ga 

1.902 

1.428 

1.529 

1.012 

1295 

no  data 

N.  & W.  R.  R._ 

.522 

.329 

.569 

.383 

5900 

5008 

R.  & D.  R.  R. __ 

1.310 

1.090 

1.416 

.951 

1163 

1071 

7.  The  “revenue  per  ton  of  freight  per  mile” 
and  average  cost  of  carrying  one  ton  one  mile 
on  all  roads  in  Southern  territory  (Group  V.) 
and  on  roads  in  Central  territory  (Groups  III. 


and  VI.)  as  shown  in  the  reports  of  the  Statis- 
tician of  this  Commission  for  the  years  ending 
June  30,  1890,  1891  and  1892,  are  given  below: 


1890. 

1891. 

1892. 

Revenue 
per  ton  per 
mile. 

Cost  per 
ton  per  mile 

Revenue 
per  ton  per 
mile. 

Cost  per 
ton  per  mile 

Revenue 
per  ton  per 
mile. 

Cost  per 
ton  per  mile 

Roads  in  Southern  ter- 

Cts. 

Cts. 

Cts. 

Cts. 

Cts. 

Cts. 

ritory  ... 

1.061 

.705  ! 

1.018 

.690 

.958 

.660 

Roads  in  Cen-  ) Group  3 

.695 

.470  1 

.690 

.477 

.674 

.470 

tral  territory  ( Group  6 

.961 

.593 

.858 

1 .532 

.983 

| .597 

(Note. — Group  3 embraces  that  portion  of  Central  territory  east  of  Illinois  and  Group  6,  that 
portion  west  of  Indiana.) 

The  “revenue  per  ton  of  freight  per  mile” 
and  “average  cost  of  carrying  one  ton  one 
mile”  on  all  the  roads  in  the  country,  accord- 


ing to  the  same  authority,  for  those  years,  are 
as  follows: 


1890. 

1891. 

1892. 

Revenue 
per  ton  per 
mile. 

Cost  per 
ton  per  mile 

Revenue!  „ , 

per  ton  per  Cost  P.®r 
mile.  ' ton  per  mile 

Revenue 
per  ton  per 
mile. 

Cost  per 
ton  per  mile. 

Roads  in  United  States. 

Cts. 

.941 

Cts. 

.604 

Cts.  j Cts. 

.895  | .583 

Cts. 

.898 

Cts. 

.582 

8.  The  carriers  made  parties  defendant  in 
the  Chicago  case  may  be  divided  into  three 
classes:  (1),  those  north  of  the  Ohio  participating 
in  the  transportation  of  traffic  to  that  river;  (2), 
those  south  of  the  Ohio  and  continuing  the 
transportation  from  that  river  to  Southern  ter- 
ritory, and  (3)  those  participating  in  the  trans- 
portation from  Eastern  to  Southern  territory. 
The  defendants  in|  the  Cincinnati  case  em- 
brace the  two  classes  last  named. 

The  roads  of  the  defendants  north  of  the 
Ohio,  except  the  Illinois  Central,  do  not  ex- 
pend south  beyond  the  river  and  are  distinct 
n their  organization  and  ownership  from  their 
southern  connections.  The  Illinois  Central 
crosses  the  river  at  Cairo  and  runs  south  via 
Holly  Springs  (near  Memphis)  to  New  Orleans. 
At  Cairo  it  connects  and  forms  through  lines 
with  roads  to  Southern  territory.  The  roads 
constituting  through  lines  from  Chicago  to 
Cincinnati,  Louisville  and  Evansville  (Ohio 
river  points)  respectively,  appear  to  be  prin- 
cipally the  following:  to  Cincinnati,  the  Cleve- 
land, Cincinnati,  Chicago  & St.  Louis;  the 
Pittsburg,  Cincinnati,  Chicago  & St.  Louis; 
the  Louisville,  New  Albany  & Chicago,  and 
4 Inter  S. 


the  Cincinnati,  Hamilton  & Dayton;  to  Louis- 
ville, the  Pittsburg,  Cincinnati,  Chicago  & St. 
Louis  and  the  Louisville,  New  Albany  & Chi- 
cago; to  Evansville,  the  Chicago  & Eastern 
Illinois  and  the  Evansville  & Terre  Haute. 

The  defendants  mainly  engaged  in  the  trans- 
portation of  traffic, from  Cincinnati  to  South- 
ern territory  appear  to  be  the  Louisville  & 
Nashville  and  the  Cincinnati,  New  Orleans  and 
Texas  Pacific;  and  those  constituting  parts  of 
the  principal  rail  lines  from  Eastern  to  South- 
ern territory  appear  to  be  the  East  Tennessee, 
Virginia  & Georgia,  the  Norfolk  & Western 
and  the  Richmond  & Danville.  The  Norfolk 
& Western  extends  north  east  to  Hagerstown 
and  the  Richmond  & Danville,  to  Washington. 
None  of  the  defendant  railroads,  except  the 
two  last  named,  cross  the  Potomac  and  the 
roads  over  which  the  traffic  from  the  Eastern 
seaboard  cities,  Boston,  New  York,  Philadel- 
phia, and  Baltimore,  is  transported  to  connect- 
ing lines  leading  to  Southern  territory  are  not 
made  defendants.  The  ocean  steamship  com- 
panies having  lines  from  northeastern  cities  to 
southern  ports  and  forming  parts  of  the  com- 
bined rail  and  water  lines  via  those  ports  to  in- 
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terior  points  in  Southern  territory  are  made 
defendants,  and  also  the  roads  leading  from 
the  ports  to  the  interior. 

9.  All  the  defendants  (including  the  steam- 
ship lines)  in  the  Cincinnati  case  are  also  de- 
fendants in  the  Chicago  case  and  are  for  the 
most  part  members  of  the  Southern  Railway  & 
Steamship  Association.  The  latter  case,  as 
before  stated,  embraces  as  defendants,  in  addi- 
tion to  those  in  the  former,  roads  north  of  the 
Ohio  participating  in  the  transportation  of 
traffic  from  Central  territory  to  that  river. 
None  of  these  are  members  of  the  Southern 
Railway  & Steamship  Association  except  the 
Illinois  Central  Railroad , which,  as  we  have 
seen,  extends  into  territory  south  of  the  Ohio. 
This  Association  is  composed  of  transporta- 
tion lines  (including  the  steamship  lines  from 
Northeastern  cities  to  southern  ports)  en- 
gaged in  the  traffic  of  the  territory  South  of 
the  Potomac  and  Ohio  rivers  and  east  of  the 
Mississippi,  and  the  rates  involved  in  these 
cases  from  both  Eastern  and  Central  to  South- 
ern territory  are  established  and  maintained 
under  its  rules  and  regulations.  As  to  the  or- 
igin of  this  Association,  it  is  set  forth  in  a re- 
port of  March  4,  1891,  by  Commissioner  Wil- 
son to  the  Cincinnati  Freight  Bureau  (which 
report  was  put  in  evidence),  that  “subsequent 
to  the  close  of  the  war  and  closely  following 
the  re-establishment  of  transportation  lines  and 
through  rates  into  the  south,  there  arose  lively 
competition  between  what  are  known  asEastern 
Coastwise  Lines  and  the  Western  lines  which 
reached  the  south  from  the  west  via  Ohio  and 
Mississippi  river  gateways.  Each  commenced 
operations  in  the  territory  of  the  other,  and 
while  corn  from  Chicago  was  carried  via  Bos- 
ton and  Charleston  to  Atlanta  and  Chatta- 
nooga, the  manufactured  products  of  the  East 
were  not  infrequently  brought  west  via  Cin- 
cinnati and  Louisville,  or  Chicago  and  Cairo, 
for  delivery  to  southern  destinations.  Rate 
wars  were  much  more  fierce  and  frequent  than 
they  are  now.  It  was  to  check  competition  of 
this  character  and  to  protect  the  revenues  of 
transportation  lines  generally  that  the  Southern 
Railway  & Steamship  Association  was  estab- 
lished.” 

The  records  of  proceedings  of  the  Associa- 
tion from  as  far  back  as  1878  and  up  to  Janu- 
ary 14, 1892,  have  been  introduced  in  evidence. 
From  these  records,  it  appears  that  in  1878, 
the  roads  leading  South  from  Chicago,  St. 
Louis,  Cincinnati,  Louisville  and  other  west- 
ern cities  (then  combined  in  an  organization 
known  as  the  “Green  Line”)  met  in  conven- 
tion with  the  steamer  lines  from  eastern 
cities  and  the  roads  South  of  the  Potomac  en- 
gaged in  the  transportation  of  eastern  traffic. 
At  this  meeting  its  object  was  disclosed  to  be 
“to  protect  to  the  Green  Line  Roads  the  busi- 
ness which  is  peculiar  to  the  northwest  and  to  the 
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eastern  lines,  the  business  peculiar  to  their  terri- 
toiy , and  to  maintain  equal  rates  on  business 
common  to  the  two  sections.”  The  Green 
Line  rates  appear  to  have  then  been  advanced 
and  the  rates  of  the  two  systems  of  carriers 
adjusted  with  a view  to  the  transportation  by 
western  lines  of  western  products  (that  is,  pro- 
ducts from  territory  west  of  Pittsburg  and 
East  of  the  Mississippi  and  between  the  Ohio 
and  the  lakes)  and  the  the  transportation  by 
Eastern  lines  of  eastern  manufactures. 

Up  to  1885  this  adjustment  of  rates  appears 
to  have  been  the  means  employed  to  carry  out 
the  above  stated  object  of  the  convention  of 
1878.  In  1885  a division  of  territory  was 
established  and  a provision  was  inserted  in  the 
agreement  for  that  year  requiring  the  exaction 
of  local  rates  by  the  Eastern  and  Western  lines, 
with  a view  to  the  protection  to  those  lines,, 
respectively  (so  far  as  it  was  possible  in  that 
way),  of  what  is  termed  “the  revenue  derived 
by  them  from  transportation.” 

By  a resolution  adopted  by  the  Executive 
Committee  of  the  Association  in  April,  1885,, 
it  was  provided  in  connection  with  the  divis- 
ion of  territory  above  referred  to  that  “incase 
Eastern  Lines  take  Western  business  or  West- 
ern Lines  take  Eastern  business,  they  are  to 
pay  the  pool  the  entire  revenue  accruing  there- 
on from  points  of  junction  with  Association 
roads,  to  be  given  to  the  lines  composing  the 
Eastern  or  Western  Lines  as  the  case  maybe.” 
The  agreement  of  that  year  and  those  of  sub- 
sequent years  up  to  at  least  as  late  a date  a& 
that  of  the  agreement  which  terminated  July 
1, 1887,  make  provision  for  such  pooling  or  as 
it  is  termed  “actual  apportionment.”  In  those 
agreements  two  methods  of  apportionment  are 
provided  for — namely,  apportionment  of  ton- 
nage and  apportionment  of  revenue.  Subse- 
quent agreements  do  not  so  distinctly  pro- 
vide for  pooling,  but  in  the  last  agree- 
ment introduced  in  evidence  (that  of  January- 
14,  1892),  it  is  declared  that  “the  principle 
of  an  apportionment  of  business  subject  to 
arbitration  shall  be  recognized  in  the  operation 
of  the  Association  so  far  as  this  can  be  lawfully 
done.”  Provision  is,  also,  made  in  that  and 
the  last  agreement  entered  into  since  the  hear- 
ing in  these  cases,  for  raising  a fund  for  pay- 
ment of  what  are  termed  fines  for  violations  of 
the  agreement,  as  will  hereinafter  appear. 

The  provisions  as  to  division  of  territorry 
and  the  exaction  of  local  rates  have  been  car- 
ried forward  in  the  various  agreements  entered 
into  from  1885  to  the  present  time.  The  last 
agreement  introduced  in  evidence  is  that  dated, 
January  14,  1892,  and  it  is  substantially  the 
same  as  those  of  preceding  years  as  far  back 
as  1885.  Its  clauses  as  to  the  exaction  of  local 
rates  and  division  of  territory  are  as  follows: 

“Art.  II.,  sec  2.  For  the  mutual  protection 
of  the  various  interests,  and  for  the  purpose  of 
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securing  the  greatest  amount  of  net  revenue  to 
all  the  companies  parlies  to  this  agreement,  it 
is  agreed  that  what  are  termed  western  lines 
shall  protect  the  revenue  derived  from  trans- 
portation by  what  are  known  as  eastern  lines, 
under  the  rates  as  fixed  by  this  Association , so  far 
as  can  be  done  by  the  exaction  of  local  rates, 
and  that  eastern  lines  shall  in  like  manner  pro- 
tect like  revenue  of  western  lines.” 

“Sec.  8.  That  a line  from  Buffalo  through 
Salamanca,  Pittsburg,  Wheeling  and  Parkers- 
burg, to  Huntington,  West  Virginia,  be  made 
the  dividing  line  between  eastern  and  western 
lines  for  the  territory  hereinafter  outlined. 
That  the  western  lines  shall  not  make  joint 
rates  from  points  east  of  that  line  for  any 
points  east  of  a line  drawn  from  Chattanooga 
through  Birmingham,  Selma  and  Montgomery 
to  Pensacola.” 

“Sec.  4.  The  eastern  lines,  including  the 
Richmond  & Danville  railroad  via  Strasburg 
or  points  east  of  Strasburg,  and  the  East  Ten- 
nessee, Virginia  & Georgia  Railway  via  Bris- 
tol, shall  not  make  joint  rates  on  traffic  from 
points  west  of  that  line  (Buffalo,  etc.)  to  any 
points  on  or  West  of  a line  drawn  from  Chat- 
tanooga through  Athens,  Augusta  and  Macon, 
to  Live  Oak,  Florida.” 

“Sec.  5.  The  traffic  from  Buffalo  through 
Salamanca,  Pittsburg,  Wheeling  and  Parkers- 
burg to  Huntington,  West  Virginia,  and  points 
on  that  line,  to  and  east  of  Chattanooga,  Cal- 
era  and  Selma,  shall  be  carried  by  either  the 
eastern  or  western  lines  only  at  such  rates  as 
may  be  agreed  upon.” 

“Sec.  6.  It  is  understood  that  the  eastern 
and  western  lines  will  co-operate  in  the  en- 
forcement of  the  3d  and  4th  sections  of  this 
second  article.” 

The  objects  of  the  Association  as  alleged  in 
the  preamble  to  this  agreement,  are  “the 
establishment  and  maintenance  of  tariffs  of 
uniform  rates,  to  prevent  unjust  discrimina- 
tion such  as  necessarily  arises  from  the  irregu- 
lar and  fluctuating  rates  which  inevitably  at- 
tend the  separate  and  independent  action  of 
transportation  dines”  and  the  securing  as  to 
business  in  which  the  carriers  have  a common 
interest  “a  proper  co-relation  of  rates,  such  as 
will  protect  the  interests  of  competing  markets 
without  unjust  discriminations  in  favor  of  or 
against  any  city  or  section.” 

The  traffic  embraced  in  the  agreement  is  de- 
fined in  § 1 of  art.  2,  as  follows: 

“The  traffic  subject  to  this  agreement  shall 
be  (a)  all  business  for  which  two  or  more  of 
the  parties  hereto  compete,  having  origin  and 
destination  with  the  territory  of  this  Associa- 
tion, that  is,  south  of  the  Virginias  and  south 
of  the  Ohio  river  and  east  of  the  Mississippi 
river;  and  (b)  all  traffic  between  territory  on  or 
north  of  the  southern  boundaries  of  the  Vir- 
ginias and  on  or  north  of  the  Ohio  river  and 
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west  of  the  Mississippi,  and  the  territory  south 
of  such  southern  boundaries  of  the  Virginias 
and  the  Ohio  river,  and  east  of  the  Missis- 
sippi river,  except,  that  traffic  to  or  from 
a local  point  on  any  line  shall  be  consid- 
ered local  to  that  line,  and  so  far  as  that  line 
may  be  concerned,  shall  not  be  subject  to  this 
agreement,  and  further  except , that  traffic  be- 
tween points  on  the  Ohio  and  Mississippi 
rivers,  or  between  points  on  the'  Ohio  and 
Mississippi  rivers  and  points  north  of  the  Ohio 
and  west  of  the  Mississippi  shall  not  be  sub- 
ject to  this  agreement.” 

The  agreement  provides  for  an  annual  con- 
vention of  the  representatives  of  the  several 
companies,  members  of  the  Association,  at  . 
which  each  company  shall  have  one  vote,  two- 
thirds  of  the  whole  vote  of  the  members  pres- 
ent being  required  to  make  the  action  of  the 
convention  binding.  At  this  meeting,  among 
other  business  to  be  transacted,  there  are  to  be 
elected  a President,  a Commissioner,  a Secre- 
tary and  three  Arbitrators.  The  members  of 
the  Association  are  each  required  to  designate 
a representative,  authorized  “ to  represent  them 
in  all  matters  of  business  with  the  Association 
or  its  members,”  and  the  representatives  so  des- 
ignated constitute  an  ‘ ‘Executive  Board . ” The 
“Executive  Board,”  it  is  provided,  “shall 
have  jurisdiction  over  all  matters  relating  to 
traffic  covered  by  the  agreement,  but  shall  act  > 
only  by  unanimous  consent  of  all  its  members’ 
and  “ in  the  event  of  failure  to  agree,  the  ques- 
tions at  issue  shall  be  settled  by  the  Board  of 
Arbitration.”  The  “ Executive  Board  ” are 
authorized  ‘ ‘ at  their  discretion  to  appoint  Bate 
Committees  and  other  sub-committees,  either  of 
their  own  number  or  from  among  the  officers 
and  agents  of  the  Companies;  members  of  the 
Association.”  It  is  provided  that,  “ with  a 
view  to  a proper  relative  adjustment  of  all 
rates,  and  especially  a proper  relative  adjust- 
ment of  rates  on  similar  articles  from  the  East 
and  West  to  common  territory,  the  Rate  Com- 
mittees shall  have  sole  authority  to  make  all  ? 
rates  and  classifications  on  all  traffic  covered  by 
the  agreemen  t,  subject  to  decision  of  the  Com- 
missioner, the  Executive  Board  or  Board  of 
Arbitration  in  case  such  Rate  Committees  can- 
not agree.”  If  the  “ Rate  Committees  ” fail  or 
omit  to  make  rates,  the  Commissioner  is  given 
authority  to  make  such  rates,  so  that,  it  is 
stated,  “there  shall  be  properly  authenticated 
tariffs  of  rates  on  all  traffic  covered  by  the 
agreement.”  The  sub- committees  appointed 
by  the  “ Executive  Board  ” can  “ only  act  by 
unanimous  consent,  and  failing  to  agree,  the 
questions  at  issue  may,  upon  demand  of  any 
member,  be  referred  to  the  Executive  Board 
for  action  at  their  next  meeting,  and  such  j 
questions  may  be  submitted  direct  to  the  Board 
of  Arbitration,  when  so  authorized  by  a major- 
ity of  the  Executive  Board.  The  decisions  of 
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the  “Board  of  Arbitration”  are  made  “final! jointly  by  the  parties  thereto.”  In  cases  of 


and  conclusive  on  all  questions  which  may  be 
submitted  to  them  under  the  agreement  or  by 
consent  of  the  parties.”  The  Commissioner  is 
Chairman  of  the  Executive  Board,  and  also  of 
the  sub-committees  and  is  authorized  to  repre- 
sent absent  members  of  sub-committees  as  well 
as  of  the  Executive  Board,  and  “ during  the 
interim  between  the  reference  of  any  matter  of 
difference  from  a sub-committee  to  the  Execu- 
tive Board  and  the  final  determination  of  such 
matter,”  he  is  given  authority  “ if  he  deem  it  a 
matter  requiring  prompt  action,  to  decide  it 
temporarily”  and  his  decision  is  made  “bind- 
ing on  all  parties  until  reversed  by  the  Execu- 
tive Board  or  by  arbitration  ;”  he  is  declared 
to  be  “the  chief  executive  officer  of  the  Asso- 
ciation, and  as  a representative  of  its  members, 
both  severally  and  jointly ,”  is  empowered  to 
“act  for  them  in  all  matters  which  come  within 
the  jurisdiction  of  the  Association,  in  conform- 
ity with  the  requirements  of  the  agreement 
and  the  instructions  of  the  Executive  Board 
and  sub-committees,  but  exercising  his  discre- 
tion in  all  cases  which  are  not  provided  for 
either  by  the  agreement  or  by  the  Executive 
Board  and  committees  acting  under  its  author- 
ity and  sanction  and  he  is  also  authorized 
“to  reduce  the  rates  when  necessary  to  meet 
the  competition  of  lines  or  roads  not  parties  to 
the  agreement  and  at  the  same  time  to  make 
corresponding  , reductions  from  other  points 
from  which  relative  rates  are  made,”  and  is 
given  “such  authority  over  the  traffic  officers 
and  their  subordinates  and  over  the  accounting 
departments  of  the  parties  to  the  agreements  as 
may  be  necessary  to  enforce  its  terms  relative 
to  the  maintenance  of  rates.”  When  rates 
have  been  fixed  under  the  provisions  of  the 
agreement  by  the  Rate  Committees,  the  Com- 
missioner, the  Executive  Board  or  by  arbitra- 
tion, there  is  to  be  “no  reduction  from  such 
rates  without  the  consent  of  the  Commissioner” 
and  in  all  cases  changes  therein  are  to  be  made 
by  the  Rate  Committees  or  the  Commissioner. 
The  agreement  declares  “that  the  maintenance 
of  rates  as  established  under  the  rules  of  the 
Association  is  of  its  very  essence  and  that  the 
parties  thereto  pledge  themselves  to  require  all 
their  connections  to  maintain  such  rates,  and 
In  the  event  of  any  company  or  line,  or  its  con- 
nections, not  members  of  the  Association,  fail- 
ing to  conform  to  this  obligation,  the  other 
parties  in  interest  pledge  themselves  to  increase 
their  proportion  of  'through  rates  sufficiently  to 
protect  the  authorized  rate  whenever  required  by 
the  Commissioner,  to  do  so;”  and  further,  that 
it  is  “one  of  the  fundamental  principles  of  the 
agreement  that  no  party  thereto  shall  take  sep- 
arate action  in  any  matter  affecting  the  inter- 
ests of  one  or  more  of  the  other  parties,  con- 
trary to  the  spirit  and  intent  of  the  agreement,” 
and  that  “ all  measures  necessary  to  carry  out 
the  purpose  of  the  agreement  shall  be  taken 
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violation  of  the  agreement,  the  Board  of  Arbi- 
tration, after  hearing,  is  required  to  “impose 
such  penalties  therefor  as  it  may  deem  proper 
and  necessary  to  secure  the  maintenance  of  the 
rates  of  the  Association.”  These  penalties  are 
to  be  enforced  by  the  Commissioner,  and  “in 
order  to  provide  for  the  prompt  payment  of 
any  fines  that  may  be  assessed  against  any 
member  of  the  Association  for  violating  its 
rules,  each  company  is  required  to  deposit  with 
the  Commissioner  an  amount  equivalent  to  five 
dollars  ($5.00)  for  each  mile  of  the  road  opera- 
ted by  said  company  under  the  provisions  of 
the  agreement,  or  in  case  a company  operates 
a water  line,  five  dollars  ($5.00)  for  each  mile 
allowed  as  a prorating  distance  in  the  division 
of  through  rates— provided  such  amounts 
shall  not  exceed  the  sum  of  five  thousand  dol- 
lars ($5000.00)  for  any  one  company.”  Of 
this  fund  thus  raised  it  is  provided,  that  “any 
surplus  over  and  above  the  amount  that  may 
be  awarded  by  the  Board  of  Arbitration  to  in- 
demnify any  members  for  losses  sustained  shall 
be  applied  to  the  payment  of  the  expenses  of 
the  Association.’ 

The  agreement  now  in  force  (made  July  14, 
1893,  since  the  hearings  in  these  cases)  extends 
the  territorial  line  commencing  at  Buffalo  and 
terminating  at  Huntington  to  “Toronto  on 
the  north  shore  of  Lake  Ontario,  through 
Lewiston  and  Niagara  Falls,”  and  provides 
that  points  on  this  line  (from  Toronto  to 
Huntington)  “ shall  be  common  to  lines 
through  the  Eastern  and  Western  gateways, 
together  with  such  points  adjacent  thereto 
from  which  the  rates  shall  be  the  same  as 
from  the  points  above  named”  (points  on  said 
line)  “through  the  gateways  of  Cincinnati  and 
Louisville,  the  Rate  Committees  to  agree  upon 
the  common  points  adjacent  to  said  line.”  To 
the  clause  requiring  members  of  the  Associa- 
tion “ to  increase  their  proportions  of  through 
rates  sufficiently  to  protect  the  authorized 
rates”  in  the  event  of  any  company  or  line  or 
its  connections  not  members  of  the  Association 
failing  to  conform  to  the  rates  established  by 
the  Association,  it  adds  the  further  require- 
ment, that  they  (members  of  the  Association 
interested)  shall  “ apply  full  local  rates  upon 
all  traffic  subject  to  the  Association  Agreement 
coming  from  or  going  to  such  offending  lines, 
when  required  by  the  Commissioner  to  do  so” 
The  clause  requiring  the  Board  of  Arbitration 
in  cases  of  violations  of  the  Agreement  by  any 
member,  to  impose  “such  penalties  therefor  as 
it  may  deem  proper  and  necessary  to  secure 
the  maintenance  of  the  rates  of  the  Associa- 
tion,” is  altered  so  as  to  read  “such  penalties 
therefor  as  it  may  deem  proper  and  commen- 
surate with  the  injuries  inflicted  upon  the  As- 
sociation and  of  competing  lines  parties  to  this 
Agreement.”  The  other  material  terms  of  this 
agreement  are  substantially  the  same  as  those 
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of  the  agreement  of  January  14,  1892,  above 
given. 

The  agreements  of  the  Association  appear  to 
be  made  as  a general  rule,  annually,  to  termi- 
nate on  the  31st  day  of  the  July  following  the 
date  of  their  taking  effect.  They  purport  to 
be  renewals  or  reorganizations  of  the  Associa- 
tion from  year  to  year  and  to  be  binding  only 
on  the  carriers  signing  them.  That  of  January 
14,  1892,  was  signed  by  the  Illinois  Central 
and  all  the  defendants  common  to  the  two 
cases,  except  the  South  Carolina  Railway 
Company,  the  Clyde  New  York  Steamship 
Lines  and  the  Wilmington,  Columbia  & 
Augusta  Railroad  Company.  The  present 
agreement  is  signed  by  the  Illinois  Central  and 
all  the  defendants  common  to  the  two  cases 
except  the  Norfolk  & Western  and  Wilming- 
ton, Columbia  & Augusta  Railroad  Companies 
and  the  Merchants  & Miners  Transportation 
Company.  The  agreement  preceding  that  of 


January  14,  1892,  was  made  July  25, 1888,  to- 
take  effect  August  1 of  that  year.  The  West- 
ern roads,  namely,  the  Cincinnati,  New 
Orleans  & Texas  Pacific  (Lessees  of  the  Cin- 
cinnati Southern)  the  Alabama  Great  Southern, 
the  Louisville  & Nashville  and  the  Illinois 
Central,  did  not  sign  this  agreement  and 
ceased  to  be  members  of  the  Association  from 
the  date  of  its  taking  effect,  August  1,  1888,  to- 
January  14,  1892,  when  they  entered  into  the 
agreement  of  that  date.  During  this  period  of 
about  three  years  and  a half  the  eastern 
lines  alone  were  members  of  the  Association, 
but  the  rates  maintained  by  the  western  lines 
appear  to  have  remained  substantially  as  they 
were  when  those  lines  suspended  their  connec- 
tion with  the  Association.  In  the  following 
tables  are  given  the  class  rates  from  Chicago- 
and  Cincinnati  to  points  in  Southern  territory 
in  force  on  December  31,  of  each  year  from 
1887  to  1891,  both  inclusive  : 


From 

Chicago,  111. 

Rates  in  cents  per  100 

pounds. 

Per 

Bbl. 

To 

1 

2 

3 

1 4 

5 

6 

A 

B 

G 

D 

E 

B 

F 

Knoxville, 

1887 

116 

99 

82 

65 

55 

45 

32 

38 

34 

29 

47 

53 

58 

Tenn. 

1888 

1 1 

i i 

“ 

it 

4 4 

3 “ 

4 4 

“ 

“ 

44 

52 

“ 

1889 

“ 

i t 

64 

“ 

42 

44 

44 

35 

31 

4 4 

48 

62 

1890 

4 4 

t i 

“ 

“ 

“ 

“ 

44 

44 

33 

29 

44 

44 

58 

1891 

4 4 

4 4 

44 

1 1 

44 

44 

it 

44 

4 4 

4 4 

44 

4 4 

44 

Chattanooga, 

1887 

116 

99 

82 

65 

55 

47 

32 

38 

34 

29 

47 

53 

58 

Tenn. 

1888 

“ 

“ 

4 ( 

“ 

“ 

45 

“ 

“ 

“ 

“ 

52 

*• 

1889 

“ 

“ 

1 1 

64 

“ 

42 

44 

“ 

35 

31 

47 

48 

62 

1890 

4 * 

“ 

44 

“ 

it 

4 4 

44 

“ 

33 

29 

4 4 

“ 

58 

1891 

i C 

** 

t i 

44 

4 4 

4 4 

44 

‘ 4 

44 

tt 

4 4 

Rome,  Ga. 

1887 

147 

126 

106 

85 

71 

58 

40 

44 

42 

37 

61 

63 

74 

1888 

“ 

“ 

“ 

it 

“ 

4 4 

“ 

“ 

1 i 

“ 

“ 

1889 

“ 

“ 

t i 

44 

4 4 

44 

“ 

45 

41 

“ 

44 

“ 

4 4 

1890 

« 4 

i < 

44 

4 4 

44 

“ 

“ 

4 4 

4 4 

44 

4 4 

1891 

4 4 

4 4 

4 4 

4 l 

44 

44 

* ‘ 

“ 

37 

33 

44 

44 

66 

Atlanta,  Ga. 

1887 

147 

126 

106 

85 

71 

58 

40 

48 

42 

37 

61 

68 

74 

1 

1888 

“ 

“ 

“ 

“ 

44 

“ 

4 i 

“ 

“ 

“ 

“ 

“ 

: 

, 

1889 

44 

it 

i t 

“ 

“ 

44 

44 

45 

41 

“ 

“ 

4 4 

“ 

m 

1890 

4 4 

it 

44 

it 

4 4 

4 4 

44 

48 

“ 

“ 

44 

44 

H ji 

1891 

44 

‘ 4 

i t 

i 4 

4 4 

‘4 

44 

47 

38 

34 

44 

4 4 

68 

Birmingham, 

1887 

138 

126 

103 

80 

67 

53 

40 

43 

41 

36 

61 

68 

72 

Ala. 

1888 

119 

103 

83 

64 

55 

42 

40 

43 

35 

30 

52 

48 

60 

1889 

“ 

tt 

i t 

“ 

<< 

<< 

“ 

“ 

38 

34 

“ 

4 4 

68 

1890 

4 c 

44 

t < 

i i 

“ 

4 4 

it 

“ 

34 

30 

4 4 

44 

60 

1891 

4 t 

ft 

4 i 

44 

4 4 

44 

44 

“ 

“ 

“ 

4 4 

44 

4 4 

Anniston, 

1887 

147 

126 

106 

85 

71 

58 

40 

44 

42 

37 

61 

68 

74 

Ala. 

1888 

“ 

“ 

1 1 

4 4 

4 i 

«< 

“ 

44 

* < 

“ 

4 4 

4 4 

1889 

44 

i i 

it 

1 1 

t 4 

4 4 

<< 

45 

41 

« 

tt 

4 4 

4 4 

1890 

44 

it 

tt 

i t 

it 

“ 

44 

44 

44 

44 

4 4 

1891 

it 

it 

44 

it 

44 

44 

“ 

44  1 

37 

33 

44 

44 

66 

Selma,  Ala.  , 

1887 

124 

113 

87 

69 

59 

45 

32 

43 

37* 

32 

61 

68 

65 

*1888 

138 

126 

103 

80 

67 

53 

40 

43 

35 

30 

“ 

4 4 

60 

1889 

“ 

“ 

“ 

“ 

(4 

“ 

4 4 

< 4 

38 

34 

<< 

4 4 

68 

1890 

t i 

it 

4 i 

t i 

4 t 

4 4 

4 4 

34 

30 

“ 

44 

60 

1891 

44 

tt 

4‘ 

4 4 

it 

44 

44 

4 4 

“ 

“ 

4 4 

44 

Meridian,  Miss., 

1887 

146 

133 

113 

89 

74 

54 

41 

45 

43 

37 

55 

66 

78 

1888 

134 

109 

91 

76 

61 

55 

41 

43 

43 

36 

35 

63 

74 

1889 

t i 

t t 

« < 

< • 

63 

( 4 

44 

45 

4 4 

< 4 

39 

44 

44 

1890 

t t 

i i 

“ 

“ 

44 

4 4 

44 

4 4 

44 

“ 

44 

4 4 

1891  1 

tf 

“ 

“ 

4 4 

4 4 

4 4 

“ 

44 

4 4 

44 

4 4 

44 

(*Effective  Feby.  26th,  1888.) 
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From 


Rates  in  cents  per  100  pounds. 


Per 

Bbl. 


Cincinnati,  u., 

To 

Knoxville,  Tenn. 

Dec.  1887 
“ 1888 
“ 1889 

“ 1890 

“ 1891 

1 

2 

3 

•4 

5 

6 

A 

R 

C 

D 

E 

B 

76 

4 4 
i 4 

65 

4 4 

57 

4 4 

48 

47 

4 4 
4 4 

40 

44 

33 

30 

4 4 

20 

4 4 
i 4 

26 
4 4 

4 4 
4 4 

23 

25 

23 

19 

21 

19 

34 

4 4 

38 

37 

33 

( 4 

4 4 

38 

4 4 

42 

38 

Chattanooga,  Tenn. 

Dec.  1887 

76 

65 

57 

48 

40 

33 

20 

26 

23 

19 

34 

38 

38 

“ 1888 

“ 

“ 

4 4 

“ 

“ 

“ 

“ 

“ 

“ 

“ 

4 4 

37 

“ 

“ 1889 

“ 

44 

4 4 

47 

4 4 

30 

4 4 

“ 

25 

21 

44 

33 

42 

“ 1890 

( ( 

“ 

“ 

“ 

44 

“ 

4 4 

4 4 

23 

19 

44 

“ 

38 

“ 1891 

“ 

4 4 

4 4 

4 4 

44 

4 4 

4 4 

44 

4 4 

44 

4 4 

< 4 

4 4 

Rome,  Ga. 

Dec.  1887 

107 

92 

81 

68 

56 

46 

28 

32 

31 

27 

48 

53 

54 

“ 1888 

“ 

“ 

“ 

“ 

“ 

“ 

“ 

“ 

“ 

“ 

“ 

“ 

“ 

“ 1889 

4 4 

4 4 

“ 

“ 

“ 

< < 

“ 

33 

4 4 

4 4 

t c 

“ 

“ 

“ 1890 

“ 

44 

“ 

4 4 

4 4 

“ 

4 4 

“ 

44 

4 4 

“ 

4 4 

“ 1891 

“ 

4 4 

“ 

“ 

44 

“ 

4 4 

“ 

27 

23 

“ 

46 

Atlanta,  Ga. 

Dec.  1887 

107 

92 

81 

68 

56 

46 

28 

36 

31 

27 

48 

53 

54 

“ 1888 

“ 

“ 

“ 

44 

“ 

“ 

• 4 

“ 

“ 

“ 

“ 

“ 

“ 

“ 1889 

“ 

“ 

“ 

4 4 

4 4 

“ 

44 

“ 

4 4 

“ 

“ 

4 4 

“ 1890 

4 4 

“ 

4 4 

• 4 

“ 

44 

“ 

4 4 

“ 

4 4 

“ 

44 

“ 1891 

44 

4 4 

4 4 

4 4 

35 

28 

24 

48 

4 4 

48 

Birmingham,  Ala. 

Dec.  1887 

108 

102 

88 

71 

59 

47 

32 

33 

32 

28 

52 

57 

56 

“ 1888 

“ 

“ 

“ 

“ 

“ 

“ 

< « 

“ 

26 

22 

48 

37 

44' 

“ 1889 

89 

79 

68 

55 

47 

33 

“ 

“ 

30 

26 

43 

4 4 

32 

“ 1890 

44 

“ 

“ 

“ 

“ 

36 

“ 

26 

22 

“ 

4‘ 

44 

“ 1891 

€€ 

4 4 

44 

4 4 

44 

“ 

“ 

“ 

4 4 

“ 

4 4 

4 4 

4 4 

Anniston,  Ala. 

Dec.  1887 

107 

92 

81 

68 

56 

47 

28 

32 

31 

27 

48 

53 

54 

“ 1888 

4 4 

“ 

-* 

“ 

“ 

46 

“ 

“ 

4 4 

“ 

“ 

“ 

“ 

“ 1889 

4 4 

4 4 

“ 

< < 

“ 

“ 

“ 

33 

44 

“ 

«< 

< i 

44 

“ 1890 

“ 

44 

4 t 

“ 

“ 

“ 

“ 

“ 

4 4 

“ 

“ 

“ 

44 

“ 1891 

4 4 

4 4 

“ 

4 4 

4 4 

4 4 

4 4 

27 

23 

“ 

“ 

46 

Selma,  Ala. 

Dec.  1887 

94 

89 

72 

60 

51 

39 

23 

33 

29 

24 

52 

57 

50 

“ 1888 

108 

102 

88 

71 

59 

47 

32 

4 4 

26 

22 

i 4 

37 

44 

“ 1889 

t 4 

4 4 

“ 

“ 

“ 

“ 

“ 

44 

30 

26 

44 

52 

“ 1890 

4 4 

“ 

“ 

“ 

4 4 

4 4 

26 

22 

4 4 

44 

“ 1891 

< 4 

4 4 

“ 

“ 

“ 

44 

4 4 

4 4 

4 ‘ 

“ 

44 

4 4 

Meridian,  Miss. 

Dec.  1887 

134 

123 

106 

84 

70 

56 

39 

41 

39 

32 

54 

64 

66 

“ 1888 

122 

102 

89 

75 

62 

54 

45i- 

49  £ 

42 

37 

34 

61 

82 

“ 1889 

“ 

<< 

“ 

“ 

“ 

4 4 

39 

41 

39 

32 

54 

4 4 

66 

“ 1890 

4 4 

“ 

4 4 

“ 

44 

“ 

“ 

“ 

“ 

38 

“ 

“ 1891 

“ 

4 4 

4 4 

44 

4 4 

44 

“ 

4 4 

4 4 

4 4 

4 4 
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In  a “Report  on  Changes  in  Railway  Trans- 
portation Rates”  to  the  Senate  Committee  on 
Finance  prepared  by  the  Auditor  of  this  Com- 
mission from  data  furnished  by  the  roads,  are 
given  the  rates  on  classified  traffic  and  impor- 


tant commodities  from  Chicago  and  Cincinnati 
to  Atlanta  and  Chattanooga  in  1879  (the  year 
after  the  Convention  of  1878)  and  in  1891. 
Those  rates  and  the  differences  between  them 
are  shown  in  the  following  tables. 


CHICAGO  TO  ATLANTA. 


Cents  per  100  lbs. 


Cents 
per  bbl. 


GO 

CO 

£ ° 
go 

rd 

a 

GO 

1 

Date. 

1 

2 

3 

A 

5 

6 

a 

o 

o 

co 

T) 

a 

a 

bD 

B 

bl! 

bfi 

cs 

n 

1 Lard,  meats,  bacon,  j 
and  packed  and  ] 
meats,  (C.  L. ) 

Flour  in  sacks. 

Grain. 

Ale  and  Beer  in  wo< 

! Whiskey  in  wood 

Flour  in  barrels. 

03 

,0 

a 

u 

o 

Ph 

T3 

B 

d 

O). 

a> 

» 

1879. 

150 

129 

108 

88 

73 

58 

53 

58 

58 

53 

63 

88 

106 

195 

1891. 

147 

126 

106 

85 

71 

58 

40 

47 

38 

34 

61 

68 

68 

*47 

Differences. 

3 

3 

2 

3 

2 

— 

13 

11 

20 

19 

2 

— 

38 

*Cents  per  100  lbs. 


CHICAGO  TO  CHATTANOOGA. 


Cents  per  100  lbs. 

Cents 
per  bbl. 

Date. 

1 

3 

A 

5 

6 

Bagging  and  cotton?  ties. 

1 Lard,  meats,  bacon.spork, 
and  packed  and  loose 
meats,  (C.  L.) 

Flour  in  sacks. 

Grain. 

Ale  and  Beer  in  wood. 

Whiskey  in  wood. 

Flour  in  barrels. 

Beef  and  Pork  in  barrels. 

1879. 

115 

100 

86 

58 

51 

48 

46 

50 

48 

45 

50 

58 

90 

137 

1891. 

116 

99 

82 

64 

55 

42 

32 

38 

33 

29 

47 

48 

58 

*38 

Differences. 

fl 

1 

4 

f6 

+4 

6 

14 

12 

15 

16 

3 

10 

32 

*Cents  per  100  lbs. 
fExcess  of  latter  rate. 
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CINCINNATI  TO  ATLANTA. 


Cents  per  100  lbs. 

Cents 
per  bbl. 

Date. 

1 

2 

3 

A 

5 

6 

Bagging  and  cotton  ties. 

Lard,  meats,  bacon,  pork, 
and  packed  and  loose 
meats,  (C.  L.) 

Flour  in  sacks. 

Grain. 

Ale  and  Beer  in  wood. 

Whisky  in  wood. 

Flour  in  barrels. 

j Beef  and  Pork  in  barrels. 

1879. 

180 

112 

94 

76 

63 

49 

46 

50 

51 

46 

55 

76 

92 

170 

1891. 

107 

92 

81 

68 

56 

46 

28 

35 

28 

24 

48 

53 

48 

*35 

Differences. 

23 

20 

13 

8 

7 

3 

18 

15 

23 

22 

7 

23 

44 

*Cents  per  100  lbs. 

CINCINNATI  TO  CHATTANOOGA. 

1 

Cents  per 

100  lbs. 

Cents 
per  bbl. 

Date. 

1 

3 

4 

5 

6 

Bagging  and  cotton  ties. 

Lard,  meats,  bacon,  pork, 
and  packed  and  loose 
meats,  (C.  L.) 

Flour  in  sacks. 

Grain. 

Ale  and  Beer  in  wood. 

I* 

Whiskey  in  wood. 

Flour  in  barrels. 

Beef  and  Pork  in  barrels. 

1879. 

95 

83 

72 

46 

41 

39 

37 

42 

41 

38 

42 

46 

76 

115 

1891. 

76 

65 

57 

47 

40 

30 

20 

26 

23 

19 

34 

33 

38 

*26 

Differences. 

19 

18 

15 

1 

9 

17 

16 

18 

19 

8 

13 

38 

*Cents  per  100  lbs. 

fExcess  of  latter  rate. 

10.  At  the  convention  of  the  eastern  and 
western  lines  in  1878,  it  was  announced  by  Mr. 
Peck,  General  Manager  of  the  Southern  Rail- 
way & Steamship  Association,  that  the  western 
lines  “concede  that  the  transportation  of  man- 
ufactured articles  into  the  territory  embraced 
by  the  Association  should  be  left  to  the  east- 
ern lines  and  undertake  by  'prohibitory  rates  to 
prevent  such  articles  from  eastern  cities  reach- 
ing Association  points  over  their  lines.”  Ac- 
cordingly a basis  of  rates  was  then  adopted, 
by  which  rates  on  the  western  lines  for  “ articles 
peculiar  to  the  east”  were  to  be  at  least  10  cts. 
higher  than  the  rates  on  the  eastern  lines  and 
rates  on  eastern  lines  for  “western  products” 
4 Inter  S. 


were  to  be  at  least  10  cts.  higher  than  the  rates 
on  western  lines.  At  the  time  of  this  adjust- 
ment it  appears  that  the  west  (or  Central  ter- 
ritory) contributed  “principally  food  products 
in  the  solid  and  liquid  forms  of  corn,  bacon, 
flour,  whiskey,  etc.,”  Tor  Southern  consump- 
tion, while  “manufactured  articles  and  no- 
tions” came  for  the  most  part  from  the  East- 
ern Seaboard.  These  conditions  have,  how- 
ever, materially  changed;  “ the  centers  of  food 
production  have  moved  Westward”  and  Cen- 
tral territory  has  engaged  much  more  exten- 
sively in  manufacturing  enterprises.  In  the 
Annual  Report  made  to  the  Southern  Railway 
& Steamship  Association  by  its  Commissioner 
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July  6,  1889,  he  says:  “ Formerly,  agricul- 
tural products  constituted  a large  excess  of  the 
western  business,  but  the  proportion  of  mis- 
cellaneous commodities — traffic  formerly  from 
the  east — is  steadily  growing  from  the  west. 
Especially  is  this  true  in  all  manufactured 
articles  of  wood,  such  as  furniture,  wagons, 
carriages  of  all  kinds,  etc.,  and  manufactures 
from  the  cheap  grades  of  iron  from  the  south, 
such  as  stoves,  agricultural  implements,  etc.” 
Central  territory  has  also  entered  upon  the 
manufacture  on  a large  scale  and  shipment 
south  of  boots,  shoes,  clothing,  saddlery,  har- 
ness and  other  articles  of  general  merchandise. 
It  is  estimated  that  manufactures  in  Central 
territory  have  increased  100  per  cent  in  twenty 
jears. 

These  manufactured  articles  are  shipped 
south  from  Central  territory  under  the  rates 
applied  to  the  numbered  classes  in  the  South 
ern  Railway  & Steamship  Association  Classi- 
fication, and  bagging,  ties,  grain  (and  its  pro- 
ducts including  liquors)  and  packing  house 
products  are  shipped  under  the  rates  applied 
to  the  lettered  classes.  The  testimony  is  to 
the  effect  that  articles  falling  within  the  let- 
tered classes  are  of  more  general  consumption 
in  the  Southern  territory  than  those  in  the 
numbered  classes.  No  reliable  data  is  fur- 
nished as  to  the  proportion  the  south  bound 
tonnage  of  the  former  bears  to  that  of  the  lat- 
ter, but  it  appears  to  be  much  larger.  In 
their  reports  on  file  with  the  Commission  the 
railways  do  not  give  separately  the  south- 
bound and  north  bound  tonnage,  but  it  ap- 
pears that  boots,  shoes,  clothing,  wooden 
ware,  furniture,  saddlery,  barnesss,  groceries 
and  “ everything  that  goes  under  the  head  of 
general  merchandise”  constituted  in  1891  not 
quite  25  per  cent  of  the  total  southbound  ton- 
nage of  the  Cincinnati,  New  Orleans  & 
Texas  Pacific  Road,  and  that  bagging,  ties, 
grain  (and  its  products)  and  packing  house 
products,  “covered  the  bulk  of  the  business 
south  bound.” 

Articles  in  the  numbered  classes  manufact- 
ured in  Wisconsin,  Michigan,  Illinois,  Indiana 
and  Ohio,  are  sold  as  far  east  as  Rochester  and 
Albany,  New  York,  as  far  west  as  the  Pacific 
coast,  and  to  a greater  or  less  extent  over  the 
south  from  Texas  and  Arkansas  to  the  Virgin- 
ias. The  testimony  tends  to  show  that  in 
the  southeast,  in  the  territory  embracing  Al- 
abama, East  Tennessee,  Florida,  Georgia, 
the  Carolinas  and  Virginias,  and  particularly  at 
points  near  the  Atlantic  Coast,  the  merchants 
and  manufacturers  of  Central  territory  meet 
with  strong  competition  in  the  sale  of  these 
goods  from  New  York  and  the  other  eastern 
seaboard  cities.  They  do  not  appear  to  be 
driven  out  of  this  territory  altogether  by  this 
competition,  but  their  business  and  the  profit 
on  it  are  not  so  great  as  a general  rule  as  in 
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other  markets  reached  by  them.  In  some  in- 
stances they  are  required  by  their  customers  to 
“equalize  the  rates,”  or  in  other  words,  to  re- 
fund the  excess  of  the  rates  on  their  goods 
over  those  on  goods  of  the  same  kind  and  class 
from  eastern  seaboard  territory. 

11.  L.  R.  Brockenborough,  General  Freight 
Agent  of  the  Chicago  & Eastern  Illinois  Rail- 
way Company  (whose  road  runs  from  Chicago 
to  the  Ohio  at  Evansville)  stated  that  “ his  im- 
pression (is)  that  the  general  impression  seems 
to  be  that  the  rates  from  Central  territory  into 
Southern  territory  are  out  of  line  with  those 
from  the  seaboard,  ” and  that  his  road  “ would 
be  willing  to  reduce  its  rate  to  bring  the 
through  rate  in  line  with  the  New  York  rate.  ” 
John  C.  Gault,  General  Manager  of  the  Queen 
& Crescent  System  (in  which  are  defendants, 
the  Cincinnati,  New  Orleans  & Texas  Pacific 
and  the  Alabama  Great  Southern  Companies) 
stated  that  he  “ always  thought  rates  from  Chi- 
cago to  southern  points  on  higher  classes 
ought  to  be  the  same  as  those  from  Boston  and 
New  York  ; ” and  that  this  “ would  not  harm 
New  York  and  hardly  be  enough  in  favor  of 
the  west.  ” He  also,  under  date  of  August 
14,  1888,  wrote  to  the  Commissioner  of  the 
Chicago  Board  of  Trade,  that  “the  roads 
interested  in  Chicago  business  ought  in  my 
(his)  judgment  to  take  such  action  as  is  nec- 
essary to  insure  a reduction  of  the  rates”  from 
the  west.  M.  C.  Markham,  Assistant  Traffic 
Manager  of  the  Illinois  Central  R.  R.  Co.,  tes- 
tified that  he  had  made  an  effort  to  have  the 
Southern  Railway  & Steamship  Association 
reduce  the  rates  from  Central  territory,  and 
said,  “ Looking  at  the  disparity  between  the 


rates  from  eastern  and  central  territories,  it 
appears  there  might  be  in  them  an  element  of 
unfairness  to  the  latter.  If  it  is  true,  that  rates 
from  Eastern  territory  into  the  southeast  were 
made  on  account  of  water  competition  along 
the  Atlantic  seaboard,  and  if  all  rail  lines 
leading  from  the  East  into  that  territory  can 
afford  to  carry  the  goods  for  those  rates  made 
by  water  lines,  then  the  western  through  lines 
could  afford  to  carry  for  the  sames  rates  a less 
distance , provided  all  conditions  governing  the 
matter  were  equal.  ” S.  R.  Knott,  Traffic 
Manager  of  the  Louisville  & Nashville  Road  in 
a letter  to  G.  J.  Grammar  of  April  14,  1890, 
wrote  that  “ While  the  adjustment  may  be  un- 
fair, as  we  think  it  is,  yet  it  can  hardly  be  said 
to  be  arbitrary  or  wholly  unreasonable  ; ” and 
that  his  company,  4 ‘ together  with  other  lines 
interested  in  western  traffic,  then  members  of 
the  Southern  Railway  & Steamship  Associa- 
tion, urged  a modification  of  the  difference  ” 
(between  eastern  and  western  rates)  “ and  suc- 
ceeded in  having  the  matter  brought,  under 
the  rules  of  the  Association  before  the  Board  of 
Arbitration;”  and  that  “ the  question  was 
fully  presented  from  both  sides  of  the  case  and 
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the  decision  of  the  Board  at  that  time  (May, 
1888)  was  that  the  bestjprotection  of  all  interests 
did  not  warrant  the  change  in  the  adjustment  of 
rates  which  we,  with  the  other  western  lines, 
had  requested,  that  is,  changing  the  adjustment 
from  Ohio  river  points  and  points  north  as 
•compared  with  the  rates  from  eastern  cities.  ” 
B.  E.  Hand,  Assistant  General  Freight  Agent 
of  the  Michigan  Central  Road,  stated  that  he 
had  made  “repeated  efforts  with  railroads 
operating  in  Southern  territory  for  a reduction 
of  rates  on  manufactures  from  the  west  to  the 
southeast.  ” G.  J.  Grammar,  Chairman  of  the 
Central  Traffic  Association’s  Committee  on  re- 
lations with  southern  roads,  in  a letter  to  N. 
G.  Iglehart,  of  April  2,  1890,  says  “ All  our 
-efforts  thus  far  have  been  unavailing  to  get  the 
southern  roads  to  more  justly  equalize  the  rates. 
You  doubtless  understand  southern  roads’ 
rates  from  the  Ohio  river  are  arbitrary,  their 
Tates  on  all  classes  south  bound  being  from  50 
to  100  per.  ct.  greater  per  mile  than  by  lines 
north  of  the  River  on  similar  traffic.”  In  a let- 
ter, dated  April  8,  1890,  to  S.  R.  Knott,  he 
says,  “The  injustice  of  the  present  basis  of 
rates”  (from  the  Ohio)  “ must  of  necessity  be 
.apparent.  ” 

Conclusions. 

The  principal  charge  in  both  cases  it  is 
stated  is  based  on  the  first  paragraph  of  sec- 
tion 3 of  the  Act  to  Regulate  Commerce, 
which  declares, 

“That  it  shall  be  unlawful  for  any  com- 
mon carrier  subject  to  the  provisions  of  this 
Act  to  make  or  give  any  undue  or  unreason- 
able preference  or  advantage  to  any  particu- 
lar person,  company,  firm,  corporation,  or 
locality,  or  any  particular  description  of 
traffic,  in  any  respect  whatsoever,  or  to  sub- 
ject any  person,  company,  firm,  corporation 
or  locality,  or  any  particular  description  of 
traffic,  to  any  undue  or  unreasonable  preju- 
dice or  disadvantage  in  any  respect  whatso- 
ever. ” 

The  specific  ground  of  complaint  under 
this  charge  is  in  substance  that  the  rates  on 
manufactured  goods  from  Eastern  Seaboard 
territory  to  Southern  territory,  and  those  on 
the  same  classes  of  goods  from  Central  terri- 
tory to  Southern  territory,  are  so  fixed  or  ad- 
justed with  reference  to  each  other  as  to  give 
to  merchants  and  manufacturers  in  Eastern 
Seaboard  territory  an  “undue  or  unreason- 
able preference  or  advantage”  over  those  in 
Central  territory,  and  consequently  subject 
the  latter  to  “an  undue  or  unreasonable  prej- 
udice or  disadvantage”  with  respect  to  the 
former,  when  they  meet  in  competition  in 
•the  southern  markets. 

The  defendants  embrace  two  groups  of  car- 
riers, operating  under  distinct  tariffs  of  rates 
different  systems  or  lines  of  transportation, 
leading,  respectively,  from  initial  points  and 
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through  territories  widely  separated  to  com- 
mon destinations.  As  establishing  the  joint 
liability  of  these  two  sets  of  carriers,  the  com- 
plainants contend  that  the  relation  created 
between  them  (or  such  of  them  as  are  parties 
thereto)  by  the  provisions  of  the  Southern 
Railway  & Steamship  Association  Agree- 
ment constitutes  a “common  control,  man- 
agement or  arrangement”  in  the  sense  in 
which  those  words  are  used  in  the  first  sec- 
tion of  the  Interstate  Commerce  law.  From 
the  view  we  take  of  these  cases,  it  is  unnec- 
essary to  determine  this  question  of  joint  li- 
ability. The  injury,  which  it  is  claimed 
results  from  the  relation  between  the  rates 
from  Eastern  Seaboard  and  Central  territories, 
is  injury  to  merchants  and  manufacturers  in, 
and  shippers  from,  the  latter  ; the  complaints 
are  in  their  behalf  alone.  This  injury  could 
not  proceed  from  rates  from  Eastern  Seaboard 
territory  unreasonably  high,  in  themselves 
or  relatively,  as  the  tendency  of  such  high 
rates  would  be  to  give  an  advantage  to  deal- 
ers in  Central  territory.  There  is  no  claim — 
and  if  there  were,  there  is  no  proof  to  sustain 
it — that  the  eastern  rates  are  in  themselves 
unreasonably  low.  Those  rates  stand  un- 
challenged as  to  their  reasonableness  in  them- 
selves and  for  the  purpose  of  this  argument 
must  be  considered  as  reasonable  and  just. 
If  the  roads  serving  Central  territory  volun- 
tarily entered  into  an  agreement  with  the 
Eastern  Seaboard  lines,  in  carrying  out 
which  they  made  their  rates  higher  than  was 
reasonable  and  than  they  otherwise  would 
have  made  them,  and  the  relation  thus  estab- 
lished between  the  rates  of  the  two  sets  of 
carriers  was  unduly  preferential  to  Eastern 
territory  and  unjustly  prejudicial  to  Central 
territory,  this  was  a violation  on  their  part 
of  the  above  clause  of  section  3 of  the  Act. 
Whether  or  not  there  be  a joint  liability  on 
the  part  of  the  eastern  lines,  there  is  unques- 
tionably a several  liability  on  the  part  of  the 
lines  serving  Central  territory  for  the  unrea- 
sonableness of  their  own  rates.  By  entering 
into  an  agreement  such  as  that  of  “ The  South- 
ern Railway  & Steamship  Association,”  a 
carrier  does  not  merge  its  separate  corporate 
existence  and  cease  to  be  a distinct  entity, 
responsible  as  such  under  the  Interstate  Com- 
merce Law  for  the  rates  over  its  own  road  or 
line.  In  becoming  parties  to  this  agreement, 
the  defendants  act  separately  and  voluntarily, 
they  each  have  a representative  on  the  “Ex- 
ecutive Board”  (which  is  given  full  jurisdic- 
tion over  the  matter  of  rates) , and  this  Board 
can  act  only  by  “unanimous  consent  of  all 
its  members.  ” The  rates  thus  established  for 
each  road  or  line  are  to  be  considered  the  re- 
sult of  its  own  voluntary  several  action,  so 
far  as  amenability  to  the  law  is  concerned. 
Furthermore,  the  defendants  north  of  the 
39 
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Ohio  (except  the  Illinois  Central)  and  the 
roads  north  of  the  Potomac  and  reaching 
northeastern  cities  as  parts  of  the  all  rail 
eastern  lines,  are  not  members  of  the  South- 
ern Railway  & Steamship  Association,  and 
the  latter  roads  are  not  made  parties  defend- 
ant though  interested  in  the  eastern  rates. 
In  view  of  the  foregoing  considerations,  we 
deem  it  proper  to  treat  these  cases  from  the 
standpoint  of  the  several  liability  of  the  de- 
fendants serving  Central  territory  both  as  to 
the  rates  over  their  lines,  and  the  relation  be- 
tween those  rates  and  the  rates  over  eastern 
lines. 

The  defendant  carriers  north  and  south  of 
the  Ohio,  serving  Central  territory,  form 
through  lines  of  connecting  roads  from  Chi- 
cago, and  those  south  of  the  Ohio,  from  Cin- 
cinnati, to  Southern  territory,  and  are  en- 
gaged in  the  continuous  carriage  over  those 
lines  of  interstate  traffic  under  through  bills 
and  joint  through  rates.  They  are,  there- 
fore in  respect  to  such  traffic  and  rates,  sub- 
ject to  the  provisions  of  the  Act  to  Regu- 
late Commerce,  as  we  have  repeatedly  held. 
Trammell  v.  Clyde  88.  Co.  4 Inters.  Com. 
Rep.  120,  5 I.  C.  C.  Rep.  324 ; James  & M. 
Buggy  Co.  v.  Cincinnati,  N.  0.  & T.  P.  B. 
Co.  3 Inters.  Com.  Rep.  682,  4 I.  C.  C.  Rep. 
744 ; Board  of  Trade  of  Troy  v.  Alabama  M. 
B.  Co.  4 Inters.  Com.  Rep.  348. 

The  reasonableness  in  themselves  of  The 
rates  from  Central  territory  is  a matter  ma- 


terial to  the  issue  raised  by  the  charge  in 
both  cases,  that  the  relation  between  those 
rates  and  the  eastern  rates  is  unjustly  preju- 
dicial to  Central  territory,  and  the  question 
is  directly  presented  in  the  Chicago  case  by 
the  allegation  that  the  rates  from  Cincinnati 
and  other  Ohio  river  crossings  to  Southern 
territory  are  “unreasonably  high.”  Where- 
the  reasonableness  of  rates  is  in  question, 
comparison  may  be  made,  not  only  with  rates 
on  another  line  of  the  same  carrier,  but  also- 
with  those  on  the  lines  of  other  and  distinct 
carriers — the  value  of  the  comparison  being 
dependent  in  all  cases  upon  the  degree  of 
similarity  of  circumstances  and  conditions 
attending  the  transportation  for  which  the 
rates  compared  are  charged.  It  appears  from 
the  tabular  statements  in  our  findings  of  fact, 
giving  all-rail  distances  and  class  rates  from 
Cincinnati  and  Chicago  in  Central  territory 
and  from  New  York  and  other  northeastern 
cities,  to  points  in  Southern  territory,  that 
on  a mileage  basis  the  rates  from  the  former 
(particularly,  those  on  the  higher  or  num- 
bered classes)  are  largely  in  excess  of  those 
frofti  the  latter.  For  the  purpose  of  illustra- 
tion the  following  table  is  given,  which 
shows  the  current  rates  on  goods  of  Class  1 
from  Cincinnati  and  Chicago  and  from  New 
York  to  points  named  in  Southern  territory, 
and  what  the  rates  from  Cincinnati  and  Chi- 
cago would  be  on  the  basis  of  the  (all -rail) 
mileage  rates  from  New  York : 


Current  Class  1 Bates. 

Bates  on  basis  of  mileage  rates: 
from  New  York. 

To 

From  Cincinnati. 

From  Chicago. 

From  New  York. 

From  Cincinnati. 

From  Chicago. 

Knoxville, 

76 

116 

100 

39 

78 

Chattanooga, 

76 

116 

114 

45 

79 

Rome, 

107 

147 

114 

51 

83’ 

Atlanta, 

107 

147 

114 

61 

95 

Meridian, 

122 

134 

124 

62 

71 

Birmingham, 

89 

119 

114 

54 

75 

Anniston, 

107 

147 

114 

57 

85 

Selma, 

108 

138 

114 

62 

78 

The  excess  of  the  Class  1 rates  in  the  above 
table  from  Cincinnati  and  Chicago  over  the 
New  York  rates  from  a mileage  standpoint  is, 
as  follows: 


To 

From  Cincinnati. 

From  Chicago. 

Knoxville, 

37 

38 

Chattanooga, 

31 

37 

Rome, 

56 

64 

Atlanta, 

46 

52 

Meridian, 

60 

63 

Birmingham, 

35 

44 

Anniston, 

50 

62 

Selma, 

46 

60 

As  to  the  other  numbered  classes  and  the 
other  northeastern  cities,  the  relation  or  dif- 
ference between  the  two  sets  of  rates  is  to  a 
large  extent  substantially  the  same  as  shown 
in  the  above  tables. 
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Many  striking  disparities  in  rates  will  be- 
observed  on  an  inspection  of  the  tabular  state- 
ments of  rates  and  distances  in  our  findings 
of  facts,  and  particularly,  in  the  Class  1 rates 
from  Chicago,  on  the  one  hand,  and  Boston 
and  New  York,  on  the  other — the  latter  two 
cities  being  given  for  the  most  part  the  same 
rates.  For  example,  while  the  distance  from 
Chicago  to  Chattanooga  is  595  miles,  and 
from  Boston  and  New  York,  respectively, 
1060  and  847  miles,  the  rate  from  Chicago  is 
116  cts.  and  from  Boston  and  New  York, 
114  cts.,  and  while  the  distance  from  Chi- 
cago to  Meridian,  Miss.,  is  723  miles  and 
from  Boston  and  New  York,  respectively, 
1355  and  1142  miles,  the  rate  from  Chicago- 
is  134  cts.,  and  from  Boston  and  New  York, 
124  cts.  Under  the  rate  last  named,  a ship* 
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per  of  a car  load  of  25000  lbs. , of  Class  1 
goods  from  Boston  and  New  York  to  Meridian 
would  pay  $25.00  less  than  a shipper  of  a 
like  car  load  from  Chicago,  notwithstanding 
the  relative  proximity  of  the  latter  city  to 
the  common  point  of  destination.  (Up  to 
March  16,  1894,  the  rate  from  New  York  and 
Boston  to  Meridian  was  114  cts.)  Further 
examples  of  similar  import  might  be  taken 
from  the  tabular  statements  of  rates  and  dis- 
tances, but  the  above  are  deemed  sufficient. 

A comparison  of  rates  on  one  road  or  line 
with  those  on  another  for  the  purpose  of  de- 
termining the  reasonableness  of  either,  is,  as 
before  stated,  valuable  only  to  the  extent  of 
the  similarity  of  circumstances  and  condi- 
tions attending  the  transportation  in  the  two 
cases  and  relative  equality  in  rates  is  only 
necessary  in  the  degree  of  such  similarity. 
Manufacturers  & J.  Union  v.  Minneapolis  & 
St.  L.  B.  Co.  3 Inters.  Com.  Rep.  115,  4 I. 
C.  C.  Rep.  79.  Distance  or  mileage  is  by 
no  means  the  only,  or  in  many  cases  the  most 
important,  factor  in  rate  making,  but,  other 
things  being  equal , it  is  a circumstance  of 
great,  if  not  controlling,  weight.  In  Logan 
v.  Chicago  & N.  W.  B.  Co.  2 Inters.  Com. 
Rep.  431,  2 I.  C.  C.  Rep.  604,  the  Commis- 
sion hold  that,  “a  departure  from  the  rule  of 
equal  mileage  rates  as  applied  to  the  several 
branches  of  a road  or  system  of  roads  is  not 
conclusive  of  the  unlawfulness  of  rates,  but 
the  company  making  such  departure  should 
have  satisfactory  reasons  for  such  variance 
of  rates  and  must  show  them  to  be  reasonable 
when  disputed.  This  burden  is  by  the  Act 
to  Regulate  Commerce  put  on  carriers  when 
they  ‘charge  or  receive  as  great  compensa- 
tion for  a shorter  as  for  a longer  distance.  ’ 
The  same  burden  is  on  the  company  making 
a greater  charge  for  one  of  two  hauls.”  In 
McMorran  v.  Grand  Trunk  B.  Co.  of  Canada , 
2 Inters.  Com.  Rep.  604,  3 I.  C.  C.  Rep. 
252,  it  is  said,  “Due  regard  to  distance  pro- 
portions should  be  observed  in  connection 
with  the  other  considerations  that  are  ma- 
terial in  fixing  transportation  charges  and, 
in  reference  to  the  burden  of  proof,  where  a 
carrier  sets  up  dissimilarity  of  circumstances 
and  conditions  in  the  matter  of  expenses  in 
justification  of  a disparity  in  mileage  rates, 
it  is  said,  “The  evidence  does  not  show 
with  any  precision  what  these  several  ex- 
penses (terminal  and  others)  are  . . . The 
defendants  assume  in  their  brief  that  the 
burden  of  showing  these  expenses  was  upon 
the  petitioner ; but  this  assumption  is  alto- 
gether erroneous.  It  would  impose  on  per- 
sons conceiving  themselves  aggrieved  by  car- 
riers a difficult  and  onerous  rule  of  evidence. 
It  would  be  impossible  for  the  petitioners  to 
show  such  facts  otherwise  than  by  defend- 
ants’ agents,  and  it  was  clearly  the  province 
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of  the  defendants  to  make  them  appear.  No 
presumption  arises  that  a rate  is  reasonable 
from  the  mere  fact  that  it  has  been  put  in 
effect ; and  when  it  is  prima  facie  dispropor- 
tionate or  relatively  unequal  the  onus  is  on 
the  carrier  to  justify  its  charges  when  chal- 
lenged on  these  grounds.  The  knowledge 
of  the  justifying  circumstances  and  condi- 
tions is  peculiarly  in  the  possession  of  the 
carrier.  ” 

The  above,  it  is  true,  are  cases  where  the 
rates  compared  were  made  by  the  same  car- 
rier for  one  or  more  branches  of  its  own  road 
or  system,  and  not  by  distinct  carriers  for 
their  respective  roads  or  lines.  This  dis- 
tinction, however,  is  material  only  as  to  the 
question  of  joint  responsibility,  and,  while, 
as  the  defendants  contend,  the  eastern  carriers 
may  not  be  liable  under  a strict  construction 
of  the  interstate  commerce  law  jointly  with 
the  western  for  the  rates  from  central  territo- 
ry, this  fact  does  not  under  the  circumstances 
showing  a community  of  origin  of  the  two 
sets  of  rates,  affect  the  propriety  or  lessen 
the  value  of  a comparison  of  them  in  an  in- 
vestigation (like  the  present)  as  to  the  rea- 
sonableness of  the  western  rates.  The  rule 
laid  down  as  to  the  burden  of  proof  is  pecu- 
liarly applicable  to  the  present  cases,  in  view 
of  the  fact  that  the  relation  between  the  east- 
ern and  western  rates  was  fixed  by  mutual 
agreement  between  the  two  systems  of  carri- 
ers and,  as  the  evidence  tends  to  show,  for 
the  accomplishment  of  a particular  object  as 
hereinafter  appears.  The  disproportion  be- 
tween the  rates  being  so  large,  the  burden 
was  upon  the  defendants  serving  central  ter- 
ritory to  justify  the  relatively  high  rates 
over  their  lines,  or,  in  other  words,  to  show 
the  substantial  dissimilarity  of  circumstances 
and  conditions  necessitating  or  authorizing 
such  disproportionately  high  rates.  The  de- 
fendants, while  disclaiming  that  it  was  upon 
them,  nevertheless  assumed  the  burden  of 
proof  and  set  up  in  justification  of  the  com- 
paratively high  rates  from  central  territory  the 
fact  that  the  eastern  rates  are  affected  by  water 
competition  from  the  northeastern  cities  via 
the  Atlantic  to  southeastern  ports — particu- 
larly, the  ports  of  Charleston  and  Savannah. 
No  other  dissimilar  circumstance  or  condi- 
tion explaining  or  authorizing  the  lower 
mileage  rates  from  the  east  is  alleged  or 
proven.  If  there  was  anything  in  the  way 
of  fixed  charges,  operating  expenses,  or  other 
matter  proper  to  be  considered  in  this  con- 
nection and  peculiarly  within  their  own 
knowledge,  they  should  have  made  proof  of 
it.  It  did  not  devolve  upon  the  complainants 
to  negative  the  existence  of  such  circum- 
stances in  the  absence  of  evidence  tending  to 
make  them  affirmatively  appear. 

The  plea  that  the  all  rail  lines  from  north- 
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eastern  cities  to  southern  territory  are  sub- 
jected to  water  competition  via  the  Atlantic 
and  that  this  competition  has  naturally  a 
controlling  influence  on  their  rates,  is  sus- 
tained by  the  proof.  In  an  argument  filed  in 
behalf  of  the  Cincinnati,  New  Orleans  & 
Texas  Pacific,  the  Alabama  Great  Southern 
and  the  Louisville  & Nashville  Companies 
(the  only  defendants  who  appeared  at  the  hear- 
ing) it  is  contended  that  the  fact  of  this  water 
competition  “takes  the  whole  situation  en- 
tirely out  of  the  operation  of  the  third  section 
of  the  Act  and  makes  inapplicable  any  fur- 
ther comparison.  ” On  this  point  it  is  said  : 
“But  it  may  be  urged  that  although  an  in- 
equality of  charge  may  be  so  justified”  (by 
water  competition) , “yet  the  inequality  of 
condition  and  diversity  of  circumstances  is 
not  sufficient  to  warrant  so  great  a disparity 
as  is  exhibited  between  the  rates  from  Cin- 
cinnati, Ohio,  to  points  in  southern  ter- 
ritory, and  the  rates  from  New  York,  Boston 
and  other  eastern  cities  to  these  points.  This 
objection,  however,  is  invalid,  for  the  law 
is  that  when  once  a substantial  dissimilarity 
of  circumstances  and  conditions  appears,  that 
fact  takes  the  whole  situation  entirely  out  of 
the  operation  of  the  third  section  of  the  Act, 
makes  inapplicable  any  further  comparison, 
and  forbids  any  attempt  at  a compulsory  ad- 
justment of  the  rates  so  as  to  allow  for  such 
dissimilarity.  The  section  itself  immediately 
ceases  to  apply.” 

fiThis  position  is  manifestly  untenable.  It 
is  in  effect  a claim  that  a substantial  dis- 
similarity of  circumstances  and  conditions 
is,  even  after  due  allowance  has  been  made 
therefor,  a license  to  a carrier  to  go  further 
and  give  undue  preferences  and  practice  all 
the  other  forms  of  unjust  discrimination  de- 
nounced by  the  statute.  In  Haworth  v. 
Northern  Pac.  R.  Go.  3 Inters.  Com.  Rep. 
857,  5 I.  C.  C.  Rep.  234,  it  is  held  that  the 
law  forbidding  unjust  discrimination  “ap- 
plies even  in  cases  where  a departure  from 
the  ‘long  and  short  haul  rule’  of  the  statute 
is  shown  to  be  authorized,  and  the  right,  if 
established,  of  making  the  greater  charge  for 
the  shorter  haul,  does  not  justify  a disparity 
in  rates  so  great  as  to  result  in  unjust  dis- 
crimination ;”  and  in  the  case  of  the  Manu- 
facturers & J.  Union  v.  Minneapolis  & St.  L. 
R.  Go.,  3 Inters.  Com.  Rep.  115,  4 I.  C.  C.. 
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Rep.  79,  the  rule  is  laid  down  tha  “relative 
equality  is  necessary  in  the  degree  of  simi- 
larity. ” 

The  defendants  in  their  proof  have  fur- 
nished a measure  or  given  their  estimate  of  ; 
the  influence  of  the  water  competition  from 
the  northeastern  cities  to  the  southeastern  ' 
ports.  It  is  that,  while  the  distance  by  water  \ 
from  New  York  to  Charleston  and  Savannah  ! 
is  approximately  750  miles,  the  rates  by  the  ; 
steamer  lines  are  made  on  the  basis  of  what 
is  termed  a “constructive  mileage”  of  230 
miles  to  Charleston  and  250  miles  to  Savan- 
nah, or,  in  other  words,  the  water  rate  from 
New  York  to  Charleston  is  equal  to  the  rail 
rate  for  230  miles  by  land,  and  to  Savannah, 
to  the  rail  rate  for  250  miles  by  land.  These 
“ constructive  mileages”  plus  the  actual  dis- 
tances by  rail  from  those  ports  to  interior 
points  in  Southern  territory  are  called  the 
“ rate  making  mileages,  ” upon  which  the  com- 
bined rail  and  water  rates  from  New  York 
to  the  interior  points  are  based.  As  is  claimed 
by  defendants,  the  proof  tends  to  show  that 
the  rail  and  water  rates  regulate  the  all  rail 
rates,  and  the  rail  and  water  and  all  rail  rates 
are  the  same  to  all  the  points  named  in 
Southern  territory  except  Rome,  Anniston  and 
Atlanta,  to  which  the  all  rail  rates  are  higher 
than  the  rail  and  water  by  certain  dif- 
ferentials ranging  from  2 to  8 cts.  per  100  lbs. 
as  appears  from  our  findings  of  facts.  A com- 
parison of  these  “ rate  making  mileages”  (rail 
and  water)  with  the  all  rail  distances  from 
New  York  to  Southern  points  may  be  in- 
structive as  indicating  the  estimate  by  the 
roads  of  the  extent  of  the  influence  of  water 
competition  on  the  eastern  rates.  Those 
“mileages”  {via  Charleston)  and  all  rail  dis- 
tances are  given  in  the  following  table : 


From  New  York. 


To 

All-rail  dis- 
tances. 

“Bate  making  mile- 
ages” via  Charles- 
ton—rail  and  water. 

Knoxville, 

735  miles. 

763  miles. 

Chattanooga, 

847  “ 

676  “ 

Rome, 

925  “ 

597  “ 

Atlanta, 

876  “ 

538  “ 

Meridian, 

1142  “ 

901  “ 

Birmingham, 

990  “ 

705  “ 

Anniston, 

949  “ 

642  “ 

Selma, 

1080  “ 

791  “ 

— — — 
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From  the  table  below  a comparison  may  be  I with  the  actual  all-rail  distances  from  Cincin 
made  of  the  “rate  making  mileages,”  rail  and  nati  and  Chicago  to  the  same, 
water,  from  New  York  to  Southern  points,  | 


To 

From  New  York. 

From  Chicago. 

From  Cincinnati. 

“ Rate  making'  mileages  ” 
via  Charleston — rail  and 
water. 

All-rail  distances. 

All-rail  distances. 

Knoxville, 

763  miles 

560  miles 

290  miles 

Chattanooga, 

676  “ 

595  “ 

335  “ 

Rome, 

597  “ 

673  “ 

413  “ 

Atlanta, 

538  “ 

733  “ 

475  “ 

Meridian, 

901  “ 

723  “ 

630  “ 

Birmingham, 

705  “ 

652  “ 

478  “ 

Anniston, 

642  “ 

715  “ 

476  “ 

Selma, 

791  “ 

746  “ 

598  “ 

It  will  be  seen  from  the  above  table  that 
the  “rate  making  mileages”  from  New  York, 
which  are  arrived  at  by  an  allowance  for  the 
estimated  effect  of  water  competition — the  es- 
timate being  that  of  the  defendants,  are  greater 
than  the  actual  all  rail  distances  from  Chica- 
go, as  follows  : to  Knoxville,  by  203  miles  ; 
to  Chattanooga,  by  81  miles  ; to  Meridian,  by 
178  miles  ; to  Birmingham,  by  53  miles  : and 
to  Selma,  by  45  miles.  They  are  less  to  Rome 
by  76  miles,  to  Anniston  by  73  miles  and  to 
Atlanta  by  195  miles.  They  are  in  every 
instance  much  greater  than  the  distances  by 
rail  from  Cincinnati.  The  all  rail  distances 
from  Cincinnati  and  Chicago  are  the  follow- 
ing percentages  of  the  “rate  making  mile- 
ages” from  New  York : 


To 


From. 

1 Knoxville 

Chattanooga 

Rome 

Atlanta 

Meridian 

Birmingham 

Anniston 

Selma 

pr.c. 

pr.c. 

pr.c. 

pr.c. 

pr.c. 

pr.c. 

pr.c 

pr.c 

Cincinnati 

38 

50 

69 

88 

70 

68 

74 

80 

Chicago 

73 

88 

112 

136 

80 

92 

111 

94 

On  the  above  basis— that  is,  making  the 
rates  from  Cincinnati  and  Chicago  the  same 
percentages  of  the  current  New  York  rates  as 
the  distances  by  rail  from  the  former  cities 
are  of  the  “rate  making  mileages”  from  the 
latter — the  rates  from  Cincinnati  will  be  ma- 
terially less  than  they  now  are  on  the  num- 
bered classes  in  all  cases  and  also  from 
Chicago,  except  those  to  Atlanta  and  those  on 
classes  4,  5,  and  6 to  Birmingham  and  4 and  6 
to  Chattanooga.  They  will  also  be  less  to  a 
large,  but  not  so  great  an  extent,  on  the  let- 
tered classes.  It  thus  appears  that,  giving 
full  weight  to  the  claim  of  defendants  that 
water  competition  via  the  Atlantic  necessi- 
tates rates  from  the  east  relatively  lower  than 
those  from  the  west  and  as  a consequence  rates 
from  the  west  relatively  higher  than  those 
from  the  east,  it  does  not  with  the  exceptions 
above  named  account  for  or  justify  the  ex- 
isting disparity  between  them. 
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The  evidence  shows  that  the  rates  from 
Eastern  Seaboard  and  Central  territories, 
respectively,  were  adjusted  with  reference  to 
each  other  by  mutual  agreement  between  the 
eastern  and  western  carriers  through  the 
medium  of  the  Southern  Railway  & Steam- 
ship Association  and  that  in  making  this  ad- 
justment other  considerations  than  those  of 
water  competition,  or  other  dissimilarity  of 
circumstances  or  condition  affecting  trans- 
portation, had  a controlling  influence.  It 
appears  that  lively  competition  resulting  in 
rate  wars  had  arisen  between  the  eastern  and 
western  lines  in  the  transportation  into  the 
south  by  each  of  traffic  from  territory 
claimed  by  the  other.  This  led  to  the  con- 
vention in  1878  (referred  to  in  our  statement 
of  facts)  of  the  carriers  interested,  the  object 
of  which  was  stated  to  be  the  establishment 
of  such  a co-relation  of  rates  as  would  “pro- 
tect to  the  eastern  lines  the  business  peculiar 
to  their  territory ” and  to  the  western  lines 
(then  known  as  the  “ Green  Line  Roads”)  the 
business  relating  to  “ their  peculiar  commod- 
ities1” — in  other  words,  to  secure  to  the  eastern 
lines  the  transporation  of  “articles  manufact- 
ured in  the  east,  and  in  other  countries  and 
imported  into  eastern  cities,  embraced  under 
the  general  terms  of  dry  goods,  groceries, 
crockery  and  hardware”  and  classified  for  the 
most  part  under  the  first  four  of  the  numbered 
classes,  and  to  the  western  lines,  the  tran- 
sportation of  “articles  of  western  produce, 
comprising  the  produce  of  animals  and  the 
field”  and  embraced  principally  in  the  let- 
tered classes.  The  only  way  to  accomplish 
this  result  through  the  agency  of  rate  adjust- 
ment or  manipulation  was  to  place  relatively 
high  rates  on  manufactured  articles  and  rel- 
atively low  rates  on  food  products  shipped 
from  or  via  the  West,  and  vice  versa,  as  to 
such  shipments  from  or  via  the  east ; and  at 
the  opening  of  the  Convention,  Mr.  Peck,  the 
General  Manager  of  the  Association,  being 
called  on  by  the  chairman  to  state  its  object, 
said,  among  other  things,  that  the  western 
lines  conceded  that  the  transportation  of  man- 
ufactured articles  “into  the  territory  em- 
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braced  by  the  Southern  Railway  & Steamship 
Association  should  be  left  to  the  eastern  lines, 
and  undertake  by  ’prohibitory  rates  to  prevent 
such  articles  from  eastern  cities  reaching  the 
Association  points  over  their  lines  A A basis 
of  rates,  at  least  ten  cents  higher  by  the  east- 
ern lines  than  the  western  on  western  pro- 
ducts and  at  least  ten  cts.  higher  by  the 
western  lines  than  the  eastern  on  “articles 
peculiar  to  the  east,”  was  then  adopted,  with 
a view  to  effecting  the  announced  object  of 
the  convention.  It  is  manifest  that  at  that 
time  the  influence  of  water  competition  on 
the  eastern  rates  was  not  regarded  as  a con- 
trolling factor  in  determining  what  the  ex- 
cess of  the  western  should  be  over  the  eastern 
rates  on  manufactured  goods  and  the  reason- 
ableness in  themselves  of  those  western  rates 
was  a matter  of  secondary,  if  any,  considera- 
tion. While  there  have  since  been  fluctua- 
tions and  changes  in  the  two  sets  of  rates, 
the  principle  regulating  their  co-relation  or 
adjustment  with  reference  to  each  other  has 
remained  practically  the  same  to  the  present 
time.  The  leading  idea  of  securing  to  each 
system  of  carriers  the  traffic  of  what  is  termed 
its  territory  by  the  adjustment  and  manipula- 
tion of  rates  and  in  other  ways,  is  prominent 
throughout  all  the  Association  Agreements. 
In  the  last,  as  in  those  preceding,  it  distinctly 
appears,  and  the  provisions,  among  others, 
for  a geographical  division  of  territory,  for 
the  exaction  of  local  rates  to  protect  Associa- 
tion rates,  and  for  penalties,  all  look  to  this 
end.  It  is,  also,  apparent  on  an  inspection 
of  the  current  rates  themselves,  which  dis- 
close the  broad  distinction  made  between  the 
rates  on  the  numbered  and  lettered  classes-^ 
the  relation  between  the  two  sets  of  rates  on 
the  former  being  advantageous  to  the  east, 
while  that  between  the  rates  on  the  latter  are 
not  nearly  so  favorable  to  that  territory.  As 
a fair  illustration,  the  rates  from  Chicago  to 
Chattanooga  on  the  lettered  classes  are  from 
seventy  to  eighty  nine  per  cent  of  the  New 
York  rates,  while  on  the  numbered  classes  1, 
2 and  3, — they  are  respectively,  102,  101  and 
95  per  cent.  It  is  true,  rates  upon  the  heavy 
and  cheap  articles  in  the  lettered  classes 
should  be  less  than  rates  upon  the  compara- 
tively light  weighted  and  valuable  articles 
in  the  numbered  classes,  because,  as  respects 
the  latter,  the  value  of  the  service  to  the 
shipper  and  the  risk  to  the  carrier  are  greater. 
These  considerations,  however,  apply  equally 
to  shipments  of  traffic  from  both  territories, 
and  do  not,  therefore,  justify  or  account  for 
the  distinction  to  which  we  have  just  ad- 
verted. The  fact,  that  the  tonnage  of  traffic 
in  the  lettered  classes  from  Central  territory 
is  larger  than  of  traffic  in  the  numbered 
classes,  and  doubtless,  also,  larger  than  the 
tonnage  of  traffic  in  the  lettered  classes  from 
4 Inter  S. 
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Eastern  territory  is  not  in  our  opinion  suf 
ficient  to  authorize  or  account  for  the  great 
difference  apparent  on  the  face  of  the  tariffs.  | 
This  difference  finds  a natural  solution  in  the  jj 
avowed  purposes  of  the  Southern  Railway  & I] 
Steamship  Association  to  secure,  by  an  ad-  I] 
justment  of  rates  calculated  to  bring  about  I] 
that  result,  the  transportation  by  the  Eastern  |] 
lines  of  goods  in  the  numbered  classes  from  U 
the  territory  set  apart  as  theirs  and  to  the  I 
western  lines  the  transportation  of  traffic  in  I 
the  lettered  classes  from  the  territory  appor-  I 
tioned  to  them. 

The  relation  established  between  the  eastern  I 
and  western  rates  in  1878  was,  doubtless, 
suggested  by,  and  found  a plausible  pretext 
in,  the  fact  that  at  that  time  the  west  con- 
tributed principally  articles  in  the  lettered 
classes  for  southern  consumption,  while  goods 
in  the  numbered  classes  came  for  the  most  I 
part  from  the  east.  The  situation  in  this  I 
respect  has,  however,  as  appears  from  our  I 
statement  of  facts,  materially  changed,  and 
it  is  estimated  that  the  manufacture  in  Cen- 
tral territory  of  goods  in  the  numbered 
classes  has  increased  100  per  cent  in  twenty 
years.  If,  therefore,  the  condition  as  to  manu-  - 
factures  and  products  in  1878  could  have  been 
set  up  in  justification  of  the  adjustment  of 
rates  then  made,  that  justification  no  longer 
exists  and  the  change  in  those  conditions  is ; 
an  argument  in  favor  of  a corresponding 
change  in  the  rate  adjustment.  We  are  of, 
opinion,  however,  that  the  situation  in  1878! 
in  the  respect  named  constituted  no  justifica- 
tion. The  tendency  of  such  an  adjustment 
of  rates  was  to  encourage  and  build  up  manu- 
factures in  the  east  and  discourage  and  re- . 
tard  them  in  the  west  and  thus  maintain  the  . 
status  quo.  In  this  connection  may  be  noticed ;; 
the  claim  of  the  defendants,  that  the  great) 
growth  in  Central  territory  of  the  manu-: 
facture  and  sale  of  articles  in  the  numbered/ 
classes  shows  that  the  rates  in  question  to , 
Southern  territory  have  not  been  prejudicial  j 
to  manufacturers  and  shippers  in  Central  ter-  I 
ritory.  This  does  not  appear  to  be  a legitimate  I 
inference  in  view  of  the  fact  that  Central  ter-  | 
ritory  is  not  limited  to  southern  territory  as  1 
a market,  but  also  sells  its  manufactures  and  1 
products  as  far  west  as  the  Pacific  coast,  as  1 
far  east  as  Rochester  and  Albany,  and  in  the  1 
southwest.  The  proof  is  that  the  shipments  j| 
of  goods  in  the  numbered  classes  from  Central  J 
to  Southern  territory  (the  southeast)  are  small  I 
in  comparison  with  those  of  goods  in  the  1 
lettered  classes  and  this  may  be,  in  part  at  I; 
least,  due  to  the  rate  adjustment  complained  i 
of.  If  the  fact,  that  one  section  is  a large 
producer  and  another  a small  producer  of  cer-  j 
tain  classes  of  traffic,  is  a factor  to  be  con- 
sidered in  fixing  rates  from  them  to  a common 
market,  which  is  not  conceded,  it  would 
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seem  that  it  should  operate  to  give  more  favor 
able  rates  to  thelatter  with  a view  of  stimu- 
lating and  increasing  its  production.  Con- 
siderations  of  this  character,  however,  if 
they  are  to  be  allowed  any  weight  by  carriers 
in  fixing  rates  from  rival  territories,  should 
/ always  be  held  in  strict  subordination  to  the 
i.  invariable  rule,  that  in  all  cases  rates  shall 
be  reasonable  in  themselves.  No  departure 
i from  this  rule  can  be  justified  on  the  ground, 
that  it  is  necessary  in  order  to  maintain  exist- 
ing trade  relations, or  to  “protect  the  interests 
of  competing  markets,”  or  to  “equalize  com- 
mercial conditions,”  or  to  secure  to  car- 
riers traffic  from  certain  territory  assumed 
to  be  exclusively  theirs.  It  is  not  the  duty  of 
-carriers,  nor  is  it  proper,  that  they  undertake 
by  adjustment  of  rates  or  otherwise  to  impair 
or  neutralize  the  natural  commercial  advan- 
tages resulting  from  location  or  other  favor- 
able condition  of  one  territory  in  order  to  put 
another  territory  on  an  equal  footing  with  it 
in  a common  market.  Each  locality  compet- 
ing with  others  in  a common  market  is  en- 
titled to  reasonable  and  just  rates  at  the  hands 
of  the  carriers  serving  it  and  to  the  benefit  of 
all  its  natural  advantages.  James  & M.  Buggy 
Co.  v.  Cincinnati,  N.  0.  & T.  P.  R.  Co.  3 
Inters.  Com.  Rep.  682,  4 I.  C.  C.  Rep.  744 ; 
Raworth  v.  Northern  Pac.  R.  Co.  3 Inters.' 
Com.  Rep.  857,  5 I.  C.  C.  Rep.  234 ; Eau 
■ Claire  Board  of  Trade  v.  Chicago,  M.  & St.  P. 
R.  Co.  4 Inters.  Com.  Rep.  65,  5 I.  C.  C. 
Rep.  264  ; Chamber  of  Commerce  of  Minneapolis 
v.  Great  Northern  R.  Co.  4 Inters.  Com.  Rep. 
230,  5 I.  C.  C.  Rep.  571.  If  this  result 
i in  prejudice  to  one  and  advantage  to  an- 
other, it  is  not  the  undue  prejudice  or  ad- 
vantage forbidden  by  the  statute,  but  flows 
naturally  from  conditions  beyond  the  le- 
gitimate sphere  of  legal  or  other  regula- 
tion. “ Carriers,  ” moreover,  “ in  making 
rates  cannot  arrange  them  from  an  exclusive 
regard  to  their  own  interests,  but  must  re- 
spect the  interests  of  those  who  may  have  oc- 
casion to  employ  their  services/ and  sub- 
ordinate their  own  interests  to  the  rules  of 
relative  equality  and  justice  ichich  the  Act  pre- 
scribes. ” (Second  Annual  Report. ) The  pro- 
vision in  the  Association  Agreements  for  the 
! u exaction  of  local  rates”  to  “protect”  to  each 
system  of  carriers  the  revenue  which  would 
-come  to  them,  respectively,  under  a strict  en- 
| forcement.  of  Association  rates  and  under  the 
1 division  of  territory  between  them,  is  stated 
to  be  for  “ the  purpose,  ” among  others,  “ of 
securing  the  greatest  amount  of  net  revenue  to 
nil  the  companies  parties  to  the  agreement.  ” 
i This  is,  doubtless,  the  controlling  considera- 
tion. The  interests  of  the  public,  certainly, 
roannotbe  subserved  in  this  way.  The  d 'vis- 
ion of  territory  is  wholly  without  warrant 
in  law  and  is  practically  a denial  to  shippers 
in  such  territory  of  the  right  to  ship  their 
goods  or  produce  to  market  by  the  line  or 
4 Inter  S. 
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route  they  may  prefer.  The  exaction  of 
higher  rates  on  certain  articles  shipped  from 
Central  to  Southern  territory  than  would  other- 
wise prevail,  for  the  purpose  of  securing  to 
eastern  lines  the  transportation  of  that  traific 
from  territory  apportioned  to  them,  is  mani- 
festly unlawful,  and  results  in  injury  to  both 
Central  and  Southern  territory. 

The  fact,  which  clearly  appears,  that  rates 
on  the  numbered  classes  from  Central  ter- 
ritory are  made  higher  than  they  otherwise 
would  be,  'for  the  purpose  of  securing  to  the 
eastern  lines  the  transportation  of  that  traffic 
from  the  territory  set  apart  to  them  under  the 
southern  Railway  & Steamship  Association 
Agreement,  itself  raises  a prima  facie  pre- 
sumption of  the  unreasonableness  of  those 
rates.  In  the  Cincinnati  case,  the  complain- 
ant does  not  directly  question  the  reasonable- 
ness of  the  rates  from  Cincinnati,  but  in  the 
Chicago  case  it  is  charged,  that  the  rates  on 
through  traffic  from  Chicago  to  Southern  ter- 
ritory are  made  up  of  “substantially  the 
local  rates  in  effect  from  Chicago  to  Cin- 
cinnati and  other  Ohio  river  crossings”  and 
“unreasonably  high  rates”  from  the  Ohio  on 
to  Southern  territory.  It  appears  that  the 
Chicago  rates  are  made  up  of  the  two  rates 
as  charged— the  rates  from  that  city  to  the 
Ohio  being  the  regular  Trunk  Line  rates  and 
from  the  Ohio  southward,  the  Southern  Rail- 
way & Steamship  Association  rates.  The 
shipments  being  through  shipments,  under  a 
through  bill  of  lading  quoting  a total  through 
rate,  and  without  breakage  of  bulk  at  the 
river,  this  method  of  making  up  he  rates  is 
a departure  from  the  general  rule  under  which 
through  rates  established  by  two  or  more  con- 
necting carriers  are  less  than  the  sum  of  their 
separate  rates.  The  Trunk  Line  rates  per  ton 
per  mile  from  Chicago  to  Cincinnati  and  the 
Association  rates  per  ton  per  mile  from  Cin- 
cinnati to  Southern  territory  are  given  in  the 
following  tables: 


Rates  per  ton  per  mile  on  the  numbered  classes  from 
Chicago  to  Cincinnati. 


1 

cts. 
2 68 

2 

cts. 
2 28 

3 

cts. 
1 68 

4 

cts. 
1 14 

5 

cts. 
1 00 

6 

cts. 

80 

Rates  per  ton  per  mile  on  the  numbered  classes  from 
Cincinnati. 

To 

1 

2 

3 

4 

5 

6 

Knoxville, 

Chattanooga, 

Rome, 

Atlanta, 

Meridian, 

Birmingham. 

Anniston, 

Selma, 

cts. 

5 24 

4 53 

5 18 
4 50 
3 87 

3 72 

4 49 
3 61 

cts. 
4 48 

3 88 

4 45 
3 87 
3 23 
3 30 
3 86 
3 41 

cts. 
3 93 
3 40 
3 92 
3 41 
2 82 

2 84 

3 40 
2 94 

cts. 

3 24 
2 80 
3 29 
2 86 
2 38 
2 30 
2 85 
2 37 

cts. 
2 75 
2 38 
2 71 
2 35 
1 96 

1 96 

2 35 
1 97 

cts. 

2 06 

1 79 

2 22 
1 93 
1 71 
1 50 
1 93 
1 57 

From  these  tables  it  will  be  seen  that  the 
rates  per  ton  per  mile  from  Cincinnati  south 
are  in  all  cases  much  higher,  and  in  many 
instances  a hundred  per  ct.  or  more  higher, 
than  those  from  Chicago  to  Cincinnati. 

The  averages  of  the  rates  per  ton  per  mile 
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on  all  the  classes,  lettered  as  well  as  num- 
bered, from  Cincinnati,  are  approximately  : 


From  Cincinnati. 

Average  of  rates  per  ton  per 
mile  on  all  classes. 

To 

Cents. 

Knoxville, 

2 70 

Chattanooga, 

2 33 

Rome, 

2 62 

Atlanta, 

2 31 

Meridian, 

2 00 

Birmingham, 

1 96 

Anniston, 

2 27 

Selma, 

1 85 

By  reference  to  the  tables  in  our  statement 
of  facts  giving  freight  revenue  per  ton  per 
mile  and  cost  per  ton  per  mile,  it  will  be 
seen  that  the  above  averages  are  largely  in 
excess  of  that  revenue  and  cost  on  the  roads 
taken  as  whole  in,  respectively,  Southern 
territory,  Central  territory  and  the  country 
at  large. 

It  appears  from  tariffs  on  file  with  the  Com- 
mission that,  up  to  April  17,  1893,  and  for 
a series  of  year’s  running  as  far  back  at  least 
as  1887,  and  how  much  anterior  to  that  time 
we  are  not  advised,  through  rates  were  in 
existence  from  New  York  via  Cincinnati  to 
Chattanooga,  Meridian  and  Birmingham,  less 
than  the  sum  of  the  Trunk  line  rate  to  Cin- 
cinnati plus  the  Association  rate  from  Cin- 
cinnati on  to  those  cities,  and  that  such  rates 
are  still  published  to  Nashville,  Memphis, 
Mobile  and  a number  of  Mississippi  rivfer 
points.  The  proportions  of  these  through 
rates  left  for  the  hauls  from  Cincinnati  south 
to  Chattanooga,  Meridian  and  Birmingham, 
after  deducting  the  Trunk  line  rates  from 
New  York  to  Cincinnati,  and  the  extent  to 
which  the  regular  Association  rates  from  Cin- 
cinnati exceed,  those  proportions  are  shown 
below : 


1 

* 

3 

4 

5 

6 

Through  rates  from  New  York 

via  Cincinnati  to  Chattanooga, 

Birmingham  and  Meridian 

114 

98 

86 

73 

60 

49 

Trunk  Line  rates  from  New  York 

to  Cincinnati 

65 

57 

44 

30 

26 

22 

Proportions  for  hauls  from  Cin- 

cinnati, South  

49 

41 

42 

43 

34 

27 

Association  rates  from  Cincinna- 

ti to  Chattanooga 

76 

65 

57 

47 

40 

30 

Deduct  proportions  of  through 

rate 

49 

41 

42 

43 

34 

27 

Excess  of  Association  rates 

27 

24 

15 

J 

6 

3 

Association  rates  from  Cincinna- 

ti to  Birmingham 

89 

79 

68 

55 

47 

36 

Deduct  proportions  of  through 

rates 

49 

41 

42 

43  34 

27 

Excess  of  Association  rates 

40 

38 

26 

J 

13 

9 

Association  rates  from  Cincinna- 

ti to  Meridian 

122 

102 

89 

75 

62 

54 

Deduct  proportions  of  through 

rates 

49 

41 

42 

43 

34 

27 

Excess  of  Association  rates 

73 

61 

47 

32  28 

27 

I Under  these  through  rates  from  New  York, 
goods  on  reaching  Cincinnati  from  New  York 
would  take  thence  on  to  the  south  a much 
lower  rate,  as  shown  above,  than  goods  of 
the  same  class  from  Chicago — the  rates  from 
Cincinnati  being  dependent  upon  the  ques- 
tion whether  the  shipment  originated  in  New 
York  or  Chicago.  Although  they  were  with- 
drawn in  April,  1893,  it  does  not  seem  unfair 
to  presume  from  the  fact  that  they  were  so 
long  in  existence  (and  that  similar  rates  are 
still  published  to  Nashville,  Memphis  and 
other  points)  that  they  were  not  entirely 
unremunerative  to  the  roads  south  of  the 
Ohio,  and  may  be  taken  as  a circumstance, 
among  others,  indicating  that  the  rates  of 
those  roads  on  traffic  from  Central  territory 
would  be  lower  than  they  are  but  for  their 
agreement  with  the  eastern  lines  to  maintain 
the  present  standard  of  rates. 

The  weight  of  the  testimony  of  railroad 
officials  connected  with  the  roads  and  lines 
leading  from  Central  territory  to  the  south, 
as  appears  from  our  findings  of  facts,  tends 
to  show  that  the  idea  is  prevalent  in  western 
railroad  circles,  that  the  adjustment  of  rates 
from  Central  and  Eastern  territories  is  un- 
justly prejudicial  to  the  former,  and  that 
those  roads  and  lines,  south  as  well  as  north 
of  the  Ohio,  are  disposed  to  favor  a readjust- 
ment of  their  rates  on  a basis  more  favorable 
to  Central  territory,  but  that  they  have  not 
done  so  on  account  of  their  alliance  with  the 
eastern  lines  as  members  of  the  southern 
Railway  & Steamship  Association — the  latter 
lines  not  being  willing  to  agree  to  such  re-’ 
adjustment. 

Our  conclusion  upon  the  whole  is,  that, 
as  charged  in  the  complaint  in  the  Chicago 
case,  the  rates  on  the  numbered  classes  from 
Cincinnati  and  the  Ohio  river  crossings  to 
the  south  are  “unreasonably  high,”  and  as 
they  enter  into  the  through  rates  from  Chi- 
cago, that  those  through  rates,  as  well  as  the 
rates  from  Cincinnati,  are  excessive.  There 
is  no  complaint  that  the  rates  from  Chicago 
to  Cincinnati  and  the  other  crossings  are  un- 
reasonable in  themselves  and  no  evidence 
authorizing  us  to  so  find.  They  are  the  reg- 
ular Trunk  line  rates  and  are  not  subject  to 
the  objection,  as  in  the  case  of  the  Associa- 
tion rates  south  of  the  river,  that  they  are 
made  higher  than  they  otherwise  would  be 
for  the  purpose  of  securing  to  the  Eastern 
Seaboard  lines  traffic  from  territory  set  apart 
to  them.  The  cost  on  freight  in  general  per 
ton  per  mile  on  the  roads  south  of  the  river 
appears  to  have  been  for  the  years  named  in 
the  tables  heretofore  given  about  25  per  cent 
on  an  average  greater  than  the  cost  per  ton  per 
mile  on  the  roads  from  Chicago  to  the  river. 
The  tonnage  of  the  latter  roads  is  also  greater 
than  that  of  the  former  as  shown  in  the  tables- 
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Rates  from  Cincinnati  to  Southern  territory 
from  35  to  50  per  cent  higher  per  ton  per 
mile  than  those  from  Chicago  to  Cincinnati 
and  other  Ohio  river  crossings  will,  in  our 
opinion,  make  full  allowance  for  these  dif- 
ferences in  cost  and  tonnage,  and  be  at  least 
not  unreasonably  low  as  maximum  rates. 
The  rates  in  cents  per  100  lbs.  given  below 
are  approximately  upon  this  basis. 


From  Cincinnati. 


To 

1 

2 

3 

4 

5 

6 

Knoxville, 

53 

45 

37 

2? 

22 

20 

Chattanooga, 

60 

54 

40 

30 

24 

22 

Rome, 

75 

64 

54 

44 

34 

24 

Atlanta, 

86 

73 

60 

45 

35 

27 

Meridian, 

114 

98 

80! 

62 

49 

38 

Birmingham, 

87 

74 

60 

48 

36 

28 

Anniston, 

86 

73 

60 

45 

35 

27 

Selma, 

108 

92 

78! 

60 

48 

36 

Rates  from  Chicago  to  Knoxville,  Chat- 
tanooga, Rome.  Atlanta  and  Anniston  are 
made  via  Cincinnati;  those  from  Chicago  to 
Birmingham  and  Selma,  via  Louisville;  and 
those  from  Chicago  to  Meridian,  via  Cairo,  on 
the  Blinois  Central.  The  rates  in  the  follow- 
ing table,  accordingly,  to  the  five  cities  first 
named  are  combinations  of  the  above  rates  to 
those  cities  with  the  existing  rates  from  Chi- 
cago to  Cincinnati;  to  the  two  cities  next  named, 
they  are  combinations  of  rates  from  Louisville 
constructed  on  the  same  basis  as  the  rates  in 
the  above  table  with  the  existing  rates  from 
Chicago  to  the  river;  and  to  Meridian,  they  are 
combinations  of  rates  from  Cairo  constructed 
on  the  same  basis  as  rates  in  the  above  table 
with  the  existing  rates  from  Chicago  to  Cairo. 


From • Chicago. 


To 

1 

2 

3 

4 

5 

6 

Knoxville, 

93 

79 

62 

44 

37 

32 

Chattanooga, 

100 

88 

65 

47 

39 

34 

Rome, 

114 

97 

79 

61 

49 

38 

Atlanta, 

126 

107 

85 

62 

50 

39 

Meridian, 

114 

98 

82 

60 

47 

38 

Birmingham, 

111 

95 

72 

52 

44 

34 

Anniston, 

126 

107 

85 

62 

50 

39 

Selma, 

128 

112 

89 

66 

53 

38 

{Note.  The  rates  from  Chicago  and  Cin- 
cinnati to  Meridian  are  made  substantially 
the  same,  because  the  larger  portion  of  the 
haul  from  Chicago  is  in  Central  territory 
where  rates  are  lower.) 

An  order  will  be  issued  directing  the  de- 
fendants engaged  in  transporting  traffic  from 
Chicago  and  Cincinnati  to  Southern  territory 
to  desist  from  charging  higher  rates  on  the 
traffic  embraced  in  the  numbered  classes  from 
those  cities,  respectively,  than  those  in  the 
two  preceding  tables  and  to  make  all  the  nec- 
essary readjustments  of  thei  tariffs.  These 
rates  are  a conservative  reduction  of  the  ex- 
isting rates  and,  while  it  is  believed  they 
will  go  far  to  do  away  with  the  “ undue  preju- 
dice” to  which  Central  territory  is  now  sub- 
jected, they  are,  probably,  not  so  low  as  they 
might  be  made  if  fuller  and  more  accurate 
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data  were  accessible.  If  the  rates  by  the  East- 
ern Seaboard  lines  be  taken  as  the  standard  of 
comparison,  the  rates  in  these  tables  will  be 
found  to  make  in  the  main  due  allowance  for 
the  estimated  effect  on  those  rates  of  water 
competition  via  the  Atlantic.  They  are  also 
higher  than  the  proportions  of  the  through 
rates  from  New  York  via  Cincinnati  to  Chat- 
tanooga, Birmingham  and  Meridian,  allowed 
for  the  hauls  from  Cincinnati  to  those  points, 
and  which  were  in  effect  for  a long  period 
of  years;  and  they  yield  a rate  per  ton  per 
mile  largely  in  excess  of  the  reported  cost 
per  ton  per  mile  of  freight  on  the  roads  from 
the  Ohio  south  (and  in  other  sections  of  the 
country)  and  much  above  the  average  of 
their  receipts  per  ton  per  mile.  (See  tables 
in  statement  of  facts.)  They  are,  it  seems 
scarcely  necessary  to  add,  prescribed  as  max- 
imum rates  and  are  not  intended  to  be  pro- 
hibitory of  such  lower  rates  as  the  carriers^ 
interested  may  find  to  be  just  and  reasonable. 

We  are  not  unmindful  that  a compliance 
with  the  order  in  these  cases  may  and  prob- 
ably will  necessitate  a readjustment  of  rates 
from  Central  territory  to  other  points  in 
Southern  territory  than  those  named,  but  as 
we  took  occasion  to  say  in  the  case  of  the 
Board  of  Trade  of  Troy  v.  Alabama  M.  R. 
Go.  4 Inters.  Com.  Rep.  348,  6 I.  C.  C.  R. 
1,  “it  cannot  be  held  to  be  a valid  objection 
to  the  correction  of  unlawful  rates  to  one 
locality,  that  it  involves  a like  correction  to 
other  localities.” 

Even  pecuniary  embarrassment  of  a road 
by  reason  of  insufficient  receipts  from  all 
sources  is  not  a fact  that  will  warrant  mak- 
ing rates  on  a portion  of  its  traffic  unrea- 
sonably high  for  the  accomplishment  of  a. 
purpose  such  as  is  disclosed  in  these  cases. 
Excessive  rates  on  certain  classes  of  traffic  may" 
be  made  the  basis  of  proportionately  low  rates 
on  other  classes,  and  thus  shippers  of  the  for- 
mer are  taxed  with  burdens  which  in  justice 
should  be  borne  by  the  latter  and  without  any 
addition  to  the  general  aggregate  revenue  of 
the  carrier.  It  is  believed,  moreover,  that  the 
reduction  in  rates  ordered  in  these  cases  will 
result  in  a corresponding  increase  in  the  ton- 
nage of  the  roads  in  the  traffic  affected,  and 
that  the  revenue  therefrom  will  be  augmented 
rather  than  lessened.  This,  at  any  rate,  will 
be  the  natural  tendency  of  the  change. 

The  further  claim  is  made  in  the  Chicago 
case,  that,  in  the  language  of  complainant’s, 
brief,  “As  Boston  is  given  the  same  rates  to 
Southern  points  as  New  York,  by  the  tariffs 
fixed  by  defendants  through  the  agency  of  the 
Southern  Railway  & Steamship  Association , 
Chicago  should  have  the  same  rates  to  South- 
ern points  as  may  prevail  between  Cincinnati 
and  Southern  points,  the  distance  between 
New  York  and  Boston  being  213  miles  and 
the  distance  between  Chicago  and  Cincinnati 
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being  not  substantially  greater.”  No  suf- 
ficient reason  appears  for  sustaining  this 
proposition.  In  tlie  first  place  the  short  line 
distance  from  Chicago  to  Cincinnati  is  298 
miles,  which  is  85  miles  or  about  40  per 
cent  greater  than  the  distance  from  New  York 
to  Boston — a material  difference  in  our  opin- 
ion ; and,  in  the  second  place,  the  transporta- 
tion between  Chicago  and  Cincinnati,  is  all 
rail,  while  between  Boston  and  New  York 
there  is  water  transportation  via  the  Atlantic 
at  small  cost  as  compared  with  that  by  rail. 

As  will  be  seen  from  our  statement  of  facts, 
unmistakable  provisions  for  pooling  are  found 
in  the  Association  Agreements  from  1885  up 
to  and  including  that  which  terminated  July 
1,  1887.  In  those  agreements  in  addition  to 
the  sum  required  to  be  paid  monthly  into  the 
pool,  each  member  is  assessed  $300.00  for 
the  payment  of  salaries  of  officers  and  other 
“general  expenses”  of  the  Association.  Sub- 
sequent agreements  omit  these  provisions,  but 
in  lieu  thereof  require  the  payment  by  each 
member  of  an  amount  equivalent  to  $5.00,  for 
each  mile  of  road  operated,  not  to  exceed 
$5000.00  for  any  one  company.  The  sum 
thus  to  be  raised,  it  will  be  observed,  is 
many  times  larger  than  the  $300. 00  assessment 
in  prior  agreements  for  payment  of  expenses. 
It  is  to  be  applied  in  the  first  place  to  the 
payment  of  “an j fines  that  may  be  assessed 
by  the  Board  of  Arbitration  against  any  meiiW 
ber  of  the  Association  for  violating  its  rules” 
and  the  surplus  is  to  be  applied  to  the  ex- 
penses of  the  Association.  As  to  what  is 
meant  by  term  “fines,”  the  language  of  the 
agreement  of  1892  and  that  now  in  force  in 
reference  to  this  surplus  is  significant, 
namely,  “any  surplus  over  and  above  the 
amount  that  may  be  awarded  by  the  Board  of 
Arbitration  to  indemnify  any  member  for  losses 
sustained  shall  be  applied  to  the  payment  of 
the  expenses  of  the  Association.”  In  the 
agreement  of  1892,  it  is  declared  that  the  fines 
or  penalties  imposed  for  violations  of  the 
agreement  shall  be  such  as  the  Board  of  Ar- 
bitration “ may  deem  proper  and  necessary  to 
secure  the  maintenance  of  ike  rates  of  the  As- 
sociation, ” but  in  the  present  agreement,  they 
are  to  be  such  as  the  Board  “ may  deem  proper 
and  commensurate  with  the  injuries  inflicted 
upon  the  Association  and  of  competing  lines 
parties  to  this  Agreement.  ” The  “ losses  sus- 
tained” by,  and  the  “injuries  inflicted”  on, 
any  member  of  the  Association  by  a violation 
of  the  agreement  by  another  member,  would 
be  the  traffic  or  revenue  therefrom,  lost  by 
reason  of  such  violation.  For  example,  if  a 
Western  road  or  line  should  haul  traffic  as- 
signed to  an  Eastern  road  or  line  under  the 
territorial  clauses  of  the  agreements,  the  loss 
sustained  by  or  injury  inflicted  on  the  East- 
ern road  or  line  would  be  the  revenue  which 
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would  have  been  earned  by  the  latter  on  such 
traffic  under  Association  rates.  This,  it 
seems,  would  be  the  amount  which  the  “in- 
jured” road  or  line  would  be  entitled  to  re- 
ceive credit  for  under  a pooling  arrangement. 

As  the  fines  or  penalties  provided  for  are,  in 
the  words  of  the  agreement  of  1892,  intended 
“to  indemnify  any  member  for  losses  sus- 
tained” by  reason  of  any  violation  of  the 
agreement,  and  by  the  subsequent  agreement, 
are  to  be  “ commensurate  with'  injuries”  thus 
inflicted,  it  appears  clear  that  they  are  avail- 
able as  substitutes  for  balances  or  amounts 
which  would  be  due  under  a regular  pooling 
arrangement  and  the  system  under  which  they 
are  imposed  is — if  not  expressly,  at  least  in 
legal  effect — a combination,  contract  or  agree- 
ment for  (in  the  language  of  the  Act)  “the 
pooling  of  freights  of  different  and  competing 
railroads,  or  to  divide  between  them  the 
aggregate  or  net  proceeds  of  the  earnings  of 
such  railroads,  or  any  portion  thereof.  ” The 
money  paid  to  the  “injured”  road  would  be 
that  “ portion”  of  the  “offending”  road’s  earn- 
ings, which  it  had  received  by  reason  of  its 
violation  of  the  Association  rules  and  which 
the  “injured”  road  presumably,  would  have 
earned  and  received  but  for  such  violation. 
Ample  provision,  furthermore,  is  made  in 
these  agreements  for  the  detection  of  any  vio- 
lation of  their  rules  by  requiring  the  rendi-  - 
tion  to  the  Commissioner  by  all'Jhe  members 
of  the  Association  of  tonnage  and  revenue  re- 
ports and  the  furnishing  to  him  “copies  of  . 
all  manifests  for  traffic  covered  by  the  Agree-  • 
ments  (such  copies  to  be  forwarded  at  the 
time  the  shipments  to  which  they  appertain 
are  made  and  to  show  the  original  shipping 
point  and  through  rates  and  divisions  thereof)”  ; 

and  also  monthly  “ abstracts  of  all  such  man- 
ifests.” These  monthly  abstracts,  if  not  for  j 
the  purpose,  at  any  rate  enable  the  Associa- 
tion  to  impose  at  the  end  of  each  month  the 
so-called  “penalties”  for  violations  of  its  ■„ 
rules,  just  as  under  prior  agreements  with  j 
avowed  pooling  arrangements  monthly  bal- 
ances were  struck  and  clearing-house  settle- 
ments had.  The  law  has  regard  to  the  sub- 
stance, rather  than  the  form  or  name  of  things, 
and  whatever  it  prohibits  from  being  done 
directly  cannot  legally  be  effected  indirectly. 

We  also  deem  it  our  duty  to  call  attention 
to  sec.  2 of  Article  23  of  the  Agreement  of 
July  31,  1893  (now  in  force)  which  is  as 
follows  : 

“It  is  distinctly  understood  and  agreed 
that  the  maintenance  of  rates  as  established 
under  the  rules  of  the  Association  is  of  the 
very  essence  of  this  Agreement,  and  the  par- 
ties hereto  pledge  themselves  to  maintain  : 
them  and  to  require  all  their  connections  to 
maintain  such  rates , and  in  the  event  of  any 
company  or  line  or  its  connections  not  mem- 
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hers  of  the  Association  failing  to  conform  to 
this  obligation,  the  other  parties  in  interest 
pledge  themselves  to  increase  their  propor- 
tions of  through  rates  sufficiently  to  protect 
the  authorized  rates,  and  to  apply  full  local 
rates  upon  all  traffic  subject  to  the  Association 
Agreement  coming  from  or  going  to  such  offend- 
ing lines,  when  required  by  the  Commissioner 
to  do  so.  ” 

Whatever  obligation  there  may  be  on  the 
part  of  members  to  maintain  Association 
rates  is  the  result  of  their  voluntary  action 
in  entering  into  the  Association  Agreement. 
One  carrier  has  no  authority  to  dictate  the 
rates  which  another  shall  charge  for  the  serv- 
ice of  transportation  over  its  own  road  or 
line  ; and,  whether  or  not  members  of  the 
Association  are  justified  in  “increasing  their 
roportions  of  through  rates  sufficiently  top 
protect  the  authorized  rates”  of  the  Associa- 
tion, it  seems  clear  that  they  cannot  lawfully 
resort  to  discrimination  against  their  con- 
nections, not  members  of  the  Association,  as 
a punishment  for  failure  on  their  part  to  con- 
form to  those  rates  or  for  the  purpose  of 
compelling  such  conformity.  Among  other 
things  prohibited  in  section  3 of  the  Act  to 
Regulate  Commerce,  is  discrimination  by 


carriers  subject  to  the  Act  “in  their  rates 
and  charges  between  connecting  lines.”  Ap 
plying  “full  local  rates  upon  all  traffic  sub- 
ject to  the  Association  Agreement  coming 
from  or  going  to”  connecting  lines  which  do 
not  maintain  Association  rates,  while  to  traffic 
from  other  connecting  lines  conforming  to 
such  rates  full  local  rates  are  not  applied, 
would  be,  in  our  opinion,  an  unlawful  dis- 
crimination against  the  former  under  the 
above  clause  of  Section  3 of  the  Act.  The 
mere  combination  or  agreement  to  thus  dis- 
criminate is  not,  however,  made  an  offense 
under  the  Act  and  no.  actual  discrimination 
of  this  kind  has  been  shown  in  these  cases. 
As  to  whether  such  combination  or  agree- 
ment alone,  in  the  absence  of  an  overt  act, 
would  be  indictable  at  common  law  or  un- 
der some  other  statute,  it  is  unnecessary 
and,  perhaps,  improper  for  this  Commis- 
sion to  express  an  opinion.  We  can  only 
say,  that  the  agreement  in  this  particular  is 
an  agreement  to  do  an  act  forbidden  by  the 
Interstate  Commerce  Law,  and,  if  in  any  in- 
stance it  should  be  put  in  practice,  the  car- 
riers involved  would  be  liable  to  be  pro- 
ceeded against,  under  that  law. 


UNITED  STATES  CIRCUIT  COURT,  DISTRICT  OF  NEBRASKA. 


OLIVER  AMES,  2d  et  al., 
v. 

UNION  PACIFIC  R.  CO.  et  al.  (No.  1). 


1.  When  a court  of  equity  undertakes,  through  a 
receiver,  the  conduct  and  operation  of  a railroad, 
the  men  engaged  in  conducting  the  business  and 
operating  the  road  become  the  employes  of  the 
court,  and  are  subject  to  its  orders  in  all  matters 
relating  to  the  discharge  of  their  duties  and  en- 
titled to  its  protection. 

2.  When  the  schedule  of  wages  in  force  at  the 
time  a court  assumes  the  management  of  a rail- 
road is  the  result  of  mutual  agreement  between 
the  company  and  its  employes  which  has  been 
in  force  for  years,  the  court  will  presume  the 
schedule  to  be  reasonable  and  just,  and  any  one 
disputing  that  presumption  must  overthrow  it 
by  satisfactory  proof. 

U.  The  recommendation  of  the  majority  of  the 
receivers  of  a railroad  will  not  be  accepted  by 
the  court  as  conclusive  upon  the  question  of 
wage  schedules,  when  such  majority  is  not  com- 
posed of  practical  railroad  men. 

4.  The  court  will  take  judicial  notice  that  for  the 
first  $36,000,000  of  stock  issued  by  the  Union 
Pacific  Railroad  Company  it  received  less  than 
two  cents  on  the  dollar,  and  that  the  profit  on 
construction  represented  by  outstanding  bonds 
was  nearly  $44,000,000. 

5.  Wages  of  the  employes  of  a railroad  in  the 
hands  of  a receiver  will  not  be  reduced  below 
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what  is  reasonable  and  just  in  order  to  pay  divi- 
dends on  stock  for  which  practically  no  value 
was  paid,  and  interest  on  bonds  which  represent 
profit  in  construction. 

6.  Receivers  in  possession  of  a railroad  will  not  be 
permitted  to  reduce  the  wages  of  employes  with- 
out giving  them  notice  and  an  opportunity  to  be 
heard  as  required  by  the  contract  between  the 
men  and  the  company,  although  an  opportunity 
is  given  to  protest  against  the  new  schedules  after 
they  are  prepared. 

7.  Wage  schedules  are  not  within  the  class  of  exec- 
utory contracts  which  receivers  can  renounce 
while  relying  on  the  power  of  the  court  to  com- 
pel the  employes  to  continue  in  service. 

8.  A contract  to  render  personal  service  cannot 
be  specifically  enforced. 

9.  It  is  not  unlawful  for  employes  to  associate, 
consult  or  confer  together  with  a view  to  main- 
tain or  increase  their  wages  by  lawful  and  peace- 
ful means. 

10.  Afccourt  will  not  approve  the  action  of  its  re- 
ceiver in  reducing  the  wages  of  employes  or 
discharging  them  in  a body  without  giving  them 
an  opportuntiy  to  be  heard.  , 

11.  Receivers  must  give  employes  an  opportunity 
to  be  heat'd  before  fixing  wage  schedules. 
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12.  Wage  schedules  recommended  by  receivers 
will  not  be  adopted  when  the  only  practical  rail- 
road man  among  the  receivers  says  they  should 
not  be  put  in  force  without  modifications. 

13.  The  allowance  of  excess  mileage  by  railroad 
receivers  to  employes  will  be  approved  by  the 
court  for  portions  of  the  road  running  through 
mountains  and  desert  country,  where  competent 
men  cannot  be  kept  at  regular  rates,  but  where 
such  course  was  entirely  successful  as  employed 
by  the  company. 

14.  The  diminished  opportunity  to  earn  wages  in- 


£*  duced  by  the  same  conditions  which  forced  the 
railroad  into  the  hands  of  a receiver  should  be 
considered  when  deciding  the  question  of  reduc- 
tion or  maintenance  of  the  old  wage  schedules. 

15.  It  is  a contempt  of  court  to  interfere  with 
property  in  the  hands  of  a receiver,  or  with  men 
in  their  employ. 

16.  An  injunction  will  not  be  granted  to  prevent 
the  employes  of  a railroad  in  the  hands  of  a re- 
ceiver from  interfering  with  the  property  or 
other  employes,  since  such  action  is  punishable 
as  a contempt. 


ON  PETITION  by  the  receivers  of  the  Union  Pacific  System  for  leave  to  put  into  force 
reduced  wage  schedules  over  the  railroad  system  in  their  charge.  Petition  denied. 

The  facts  sufficiently  appear  in  the  opinion. 


The  Receivers  appeared  by  John  M.  Thurs- 
ton, solicitor;  the  Brotherhood  of  Locomotive 
Engineers  by  George  W.  Yroman,  chairman; 
the  Brotherhood  of  Locomotive  Firemen  by 
C.  A.  M.  Petrie,  chairman;  the  Order  of  Rail- 
way Conductors  by  John  L.  Kissick,  chair- 
man; the  Order  of  Railway  Telegraphers  by 
F.  E.  Gilliland,  chairman;  The  Union  Pacific 
Employes’  Association  by  Henry  Breiten- 
stein,  chairman;  the  Brotherhood  of  Railway 
Trainmen  by  Samuel  D.  Clark,  chairman. 
Said  several  labor  organizations  and  the  mem- 
bers thereof  further  appeared  by  T.  Fulton 
Gantt,  Geo.  L.  Hodges,  McClanahan  & Halli- 
gan  and  T.  W.  Harper,  their  solicitors. 

Caldwell,  C.  J.,  delivered  the  opinion  of 
the  court: 

On  the  13th  day  of  October,  1893,  on  a bill 
filed  for  that  purpose,  this  court  took  into  its 
possession,  control  and  management,  The 
Union  Pacific  Railway  System,  embracing  The 
Union  Pacific  Railway  proper,  and  some  four- 
teen other  constituent  and  allied  roads,  which 
together  constitute  what  is  known  as  The 
Union  Pacific  System. 

Whether  the  bill  states  a case  of  equitable 
cognizance  justifying  the  appointment  of  re- 
ceivers has  not  been  mooted  on  this  hearing, 
and  we,  therefore,  express  no  opinion  upon 
that  question. 

The  system  of  which  the  court  assumed  the 
management  and  control  comprised  7700 
miles  of  railroad^and  about  3000  miles  of  water 
communication,  and  had  in  its  employ  over 
22,000  men.  The  great  body  of  these  men  had 
been  in  the  employ  of  the  company  for  a con- 
siderable length  of  time,  some  of  them  for  as 
much  as  a quarter  of  a century.  The  relation 
tion  of  these  men  to  the  company,  and  their 
rate  of  wages,  were  determined  in  the  main  by 
certain  written  rules,  regulations  and  schedules, 
some  of  which  had  been  in  force  for  more  than 
a quarter  of  a century,  and  all  of  which  had 
been  in  force,  substantially  as  they  stand  to-day, 
for  a period  of  eight  years  and  more.  These 
rules,  regulations  and  schedules  were  the  re- 
sult of  free  and  voluntary  conferences,  held 
from  time  to  time,  between  the  managers  of 
the  railroad  and  the  officers  and  representatives 
of  the  several  labor  organizations  representing 
the  men  in  the  different  subdivisions  or 
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branches  of  the  service,  viz:  The  Brotherhood 
of  Locomotive  Engineers,  The  Brotherhood  of 
Locomotive  Firemen,  The  Order  of  Railway 
Conductois,  The  Order  of  Railway  Telegra- 
phers, fThe  Union  Pacific  Employes’  Associa- 
tion, and  the  Brotherhood  of  Railway  Train- 
men. These  labor  organizations,  like  the 
rules,  regulations  and  schedules,  had  become 
established  institutions  on  this  system  many 
years  before  the  appointment  of  the  receivers. 
Two  of  the  ablest  railroad  managers  ever  in. 
the  service  of  this  system,  and  probably  as  able 
as  any  this  country  has  ever  produced — Mr. 
S.  H.  H.  Clark  and  Mr.  Edward  Dickinson,, 
now  general  manager  of  the  road — testify  that 
these  labor  organizations  on  this  system  had 
improved  the  morals  and  efficiency  of  the  men 
and  had  rendered  valuable  aid  to  the  company 
in  perfecting  and  putting  into  force  the  rules 
and  regulations  governing  the  operation  of  The 
Union  Pacific  Railway,  which,  confessedly, 
have  made  it  one  of  the  best  managed  and  con- 
ducted roads  in  the  country.  The  managers 
of  this  great  transcontinental  line  testify  that 
it  has  been  their  policy  to  bring  it  up  to  the 
highest  standard  of  efficiency  and  to  afford  to 
passengers  and  property  transported  over  it  all 
the  security  and  protection  attainable  by  the 
exercise  of  the  highest  degree  of  intelligence 
on  the  part  of  those  engaged  in  the  operation 
of  its  trains,  and  they  cheerfully  bear  testi- 
mony to  the  fact  that  their  efforts  in  this  di- 
rection have  been  seconded  and  materially 
aided  by  the  labor  organizations  which  are 
represented  in  this  hearing.  The  good  opinion 
of* the  men  entertained  by  the  managers  seems 
to  be  shared  by  the  receivers,  for  in  their  pe- 
tition to  the  court  in  this  matter,  they  declare: 
“That  the  employes,  generally,  upon  The 
Union  Pacific  System  are  reasonable,  intelli- 
gent, peaceable  and  law-abiding  men.” 

Among  the  rules  and  regulations  referred  to 
and  in  operation  when  the  receivers  were  ap- 
pointed was  one  to  the  effect  that  no  change 
should  be  made  in  the  rules  and  regulations 
and  rate  of  wages  without  first  giving  to  the 
labor  organization  whose  members  would,  be 
affected  by  such  change,  thirty  days’  notice, 
or  other  reasonable  notice.  On  the  27th  day 
of  January,  1894,  the  receivers,  without  giving 
the  men,  or  the  officers  of  the  labor  organiza- 
tions representing  them,  any  notice,  filed  in 
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this  court  a lengthy  petition,  stating,  among 
other  things:  “That,  as  receivers  herein,  they 
have,  from  the  time  they  entered  upon  their 
duties  as  such,  as  far  as  consistent  with  the 
proper  discharge  of  their  duties  to  the  public, 
and  with  justice  to  their  employes,  inaugu- 
rated economies  in  every  department,  with  a 
view  to  reduce  the  operating  expenses  as  far  as 
possible,  and  produce  results  fair  to  all  those 
parties  having  liens  upon  and  interests  in  the 
properties  confided  to  the  care  of  your  re- 
ceivers.” “Your  petitioners  further  represent 
that  they  conceive  it  to  be  their  duty  to  make 
and  carry  into  effect  such  reductions  and  such 
reforms  of  the  rules,  regulations  and  schedules 
without  application  being  first  made  to  the 
court  in  that  behalf;”  and,  stating  further  that 
they  had  “revised  the  schedules  aforesaid, 
upon  principles  which  have  seemed  to  them 
just,  right  and  proper.”  With  this  petition, 
the  receivers  filed  what  they  termed  rules, 
regulations  and  schedules,  which  they  asked 
the  court  to  approve  and  order  that  they  be 
put  into  effect  on  the  1st  day  of  March,  1894, 
and  the  “employes  directed  to  conform  there- 
to.” The  petition  also  prayed  for  a very  ex- 
tended injunction  against  the  employes.  On 
the  day  the  petition  was  filed  the  court  en- 
tered an  order  declaring  that  the  rules,  regu- 
lations and  schedules  prepared  by  the  receivers 
and  filed  with  their  petition,  were  “prima  facie 
reasonable  and  just,”  and  directed  that  they 
become  operative  on  the  first  day  of  March, 
1894,  and  ordered  an  injunction  to  issue  as 
prayed  for  in  the  petition.  Upon  the  presenta- 
tion of  this  petition,  and  the  order  made  there- 
on, to  the  United  States  circuit  courts  for  the 
districts  of  Wyoming  and  Colorado,  those 
courts  declined  to  give  effect  to  the  order  in 
those  districts,  for  the  reason  that  the  em- 
ployes had  had  no  notice  of  the  proposed 
-change. 

Thereupon  the  receivers  applied  to  the  cir- 
cuit judges  at  their  chambers  in  St.  Louis  to 
put  the  order  made  by  the  United  States  cir- 
cuit court  in  Nebraska  in  force  in  the  districts 
of  Colorado  and  Wyoming.  This  the  circuit 
judge  declined  to  do,  but  directed  the  receivers 
to  annul  their  orders  adopting  the  new  rules, 
regulations  and  schedules,  and  this  having 
been  done,  they  made  the  following  order: 

“In  the  matter  of  the  petition  for  rehearing 
before  the  circuit  judges  of  the  application  of 
the  receivers  for  authority  to  place  in  effect 
new  and  reduced  wage  schedules.” 

“Since  the  action  of  the  courts  in  the  dif- 
ferent districts  in  this  circuit  on  the  petition 
filed  by  the  receivers  for  leave  to  revoke  the 
schedules  of  wages  of  the  employes  in  force 
when  they  were  appointed,  and  to  adopt  new 
and  reduced  schedules  has  not  been  uniform 
and  harmonious;  and  since  it  is  desirable  and 
necessary  that  any  order  made  on  said  petition 
should  have  a uniform  operation  upon  the 
lines  of  railway  operated  by  said  receivers 
throughout  the  circuit;  and  since  the  receivers 
have  revoked  and  annulled  their  action  hereto- 
fore taken,  ordering  new  wage  schedules  into 
effect  on  the  first  day  of  March,  1894,  and  have 
resolved  that  the  entire  matter  of  new  wage 
schedules  be  held  in  abeyance  to  await  further 
action  of  the  court,  it  is  now  here  ordered  as 
follows:” 
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“First.  That  the  petition  of  the  receivers 
for  leave  to  set  aside  and  annul  the  schedules 
of  wages  of  the  employes  on  The  Union  Paci- 
fic System  in  force  when  they  were  appointed, 
and  to  adopt  new  schedules  equalizing  and  in 
some  cases  reducing  the  wages  of  the  em- 
ployes, be  set  down  for  hearing  before  the  cir- 
cuit judges  at  Omaha,  Nebraska,  on  the  27th 
day  of  March,  A.  D.  1894.” 

“Second.  That  the  receivers  forthwith,  or 
as  soon  as  may  be  practicable,  invite  the  proper 
representatives  of  the  employes  on  said  system 
to  attend  a conference  at  Omaha,  Nebraska, 
commencing  on  the  15th  day  of  March,  1894, 
for  the  purpose  of  conferring  with  S.  H.  H. 
Clark,  receiver  (who  is  hereby  specially  desig- 
nated and  selected  to  conduct  said  conference 
on  bebalf  of  the  receivers)  and  such  other  per- 
son or  persons  as  he  may  select  to  act  with 
him,  at  which  conference  the  entire  matter  of 
proposed  changes  in  wage  schedules  shall  be 
taken  up  and  as  far  as  possible,  agreed  upon 
between  the  said  Clark  and  said  representatives 
of  the  employes.  Such  conference  to  continue 
from  day  to  day  until  such  agreement  is 
reached.” 

“Third.  That  in  case  there  are  any  matters 
in  difference  remaining  unadjusted,  such  mat- 
ters of  difference  shall  be  clearly  and  specifi- 
cally stated  and  presented  to  the  court  in  writ- 
ing on  or  before  said  27th  day  of  March,  1894, 
and  the  hearing  herein  shall  proceed  as  to  such 
matters  in  difference  before  the  circuit  judges 
holding  the  court,  and  after  hearing  the  par- 
ties and  their  witnesses  and  counsel  the  circuit 
judges  will  make  such  order  in  the  premises 
as  may  be  right  and  just.” 

“Fourth.  That  the  receivers  grant  to  such 
representatives  of  the  employes  leave  of  ab- 
sence to  attend  said  conference  and  hearing, 
and  furnish  them  transportation  to  Omaha  and 
return.” 

Henry  C.  Caldwell, 

Walter  H.  Sanborn, 

Circuit  Judges. 

In  compliance  with  the  terms  of  this  order, 
a conference  between  Mr.  Clark  and  his  assist- 
ants, and  the  officers  of  the  several  labor  or- 
ganizations representing  the  employes  of  the 
court  was  held  in  Omaha.  At  this  conference 
an  agreement  was  reached  as  to  the  rules,  regu- 
lations and  schedules  relating  to  the  train  dis- 
patchers and  operators,  which  have  been  re- 
ported to  the  court  and  confirmed.  This  was 
one  of  the  most  difficult  schedules  in  the  whole 
list  to  adjust,  and  the  satisfactory  agreement 
reached  in  the  conference  shows  the  great 
value  of  a good-tempered,  calm  and  intelligent 
inquiry  in  which  both  sides  are  represented, 
and  in  which  both  sides  learned,  perhaps  for 
the  first  time,  the  ground  on  which  the  demand 
is  made  by  the  one  and  resisted  by  the  other. 
The  receivers  had  declared  to  the  court,  in 
their  petition  filed  on  the  27th  day  of  January, 
1894,  “that  after  careful  consideration  of  the 
matter,  and  consultation  with  the  managing 
officials  of  the  Union  Pacific  System,  they  are 
of  the  opinion  that  the  so-called  rules,  regula- 
tions and  schedules  of  pay  for  train  dispatchers 
and  operators  are  entirely  unnecessary,  and 
they  have,  therefore,  not  only  decided  to  dis- 
affirm the  same,  but  they  have  also  decided 
that  they  will  not  prepare  or  establish  any 


622 


Interstate  Commerce  Reports — United  Stater  Circuit  Court. 


1894. 


rules  and  regulations  in  lieu  thereof;  and  with 
respect  thereto  your  receivers  further  advise 
your  honors  that  all  of  said  train  dispatchers 
and  telegraph  operators  are  employed  on 
monthly  salaries  which  are  determined  in  con- 
sideration of  all  the  circumstances  of  each 
particular  case,  and  are  intended  to  cover  all 
the  services  and  all  the  time  necessary  in  which 
to  perform  the  service  required  from  each  of 
said  train  dispatchers  and  operators  at  the  sev- 
eral respective  stations  on  the  lines  of  the  Union 
Pacific  System/’ 

And  yet  at  the  conference  held,  under  the 
order  of  the  circuit  judges,  the  position  as- 
sumed by  the  receivers  in  their  petition  to  the 
court  was  found  to  be  untenable  and  was 
abandoned,  and  rules  and  regulations  govern- 
ing telegraphers’  wages  adopted. 

It  would  serve  no  useful  purpose  here  to 
state  the  causes  which  in  the ‘opinion  of  the 
court  prevented  an  agreement  between  the 
conferees  upon  rules,  regulations  and  schedules 
for  the  other  branches  of  the  service.  It  is 
sufficient  to  say  that  they  were  of  a character 
which  do  not  in  any  degree  militate  against 
the  usefulness  or  efficiency  of  conferences  or 
the  ability  or  fairness  of  the  conferees.  Freed 
from  the  state  of  things  brought  about  by  the 
erroneous  proceedings  of  a majority  of  the  re- 
ceivers in  the  beginning  of  this  business,  it  is 
highly  probable  that  the  conferees  would  have 
agreed  upon  all  the  schedules.  Failing  to 
agree,  the  matter  w^as  brought  before  the  court, 
in  accordance  with  the  order  made  by  the  cir- 
cuit judges.  At  the  appointed  time  the  re- 
ceivers appeared  in  person  and  by  attorney, 
and  the  employes  by  the  officers  of  the  several 
labor  organizations  to  which  they  belong,  and 
by  their  attorneys.  Upon  calling  the  case  for 
hearing  the  court  directed  an  order  to  be  en- 
tered setting  aside  and  vacating  the  order  of 
the  court  made  on  the  27th  day  of  January, 
1894,  approving  the  rules,  regulations  and 
schedules  framed  by  the  receivers  without  no- 
tice to  or  conference  with  the  employes  affected 
thereby,  and  also  setting  aside  and  vacating 
the  order  of  injunction  entered  at  the  same 
time.  The  court  then  announced  to  counsel 
that  the  rules,  regulations  and  schedules  in 
force  when  the  receivers  were  appointed  were 
still  in  force  and  would  be  held  and  treated  as 
prima  facie  just  and  reasonable,  and  that  the 
burden  was  cast  upon  the  receivers  to  show 
that  the  wages  received  by  the  court’s  em- 
ployes under  the  existing  regulations  were  in 
excess  of  a fair,  just  and  reasonable  compen- 
sation for  the  service  performed,  taking  into 
consideration  all  the  circumstances  and  in  view 
of  the  existing  conditions. 

The  hearing  proceeded  on  these  lines,  and 
the  court  listened  for  a week  to  the  testimony 
of  witnesses. 

Before  stating  the  conclusions  we  have 
reached  upon  the  facts,  it  will  be  well  to  state 
the  leading  principles  which  courts  of  equity 
must  keep  in  view  in  this  class  of  cases.  When 
a court  of  equity  takes  upon  itself  the  conduct 
and  operation  of  a great  line  of  railroad,  the 
men  engaged  in  conducting  the  business  and 
operating  the  road  become  the  employes  of 
the  court,  and  are  subject  to  its  orders  in  all 
matters  relating  to  the  discharge  of  their  duties, 
and  entitled  to  its  protection.  The  first  and 
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supreme  duty  of  a court  when  it  engages  in 
the  business  of  operating  a railroad  is  to  oper- 
ate it  efficiently  and  safely.  No  pains  and  no 
reasonable  expense  are  to  be  spared  in  the  ac- 
complishment of  these  ends.  Passengers  and 
freight  must  be  transported  safely.  If  passen- 
gers are  killed  or  freight  lost  through  the 
slightest  negligence  to  provide  all  the  means  of 
safety  commonly  found  on  first  class  roadsr 
the  court  is  morally  and  legally  responsible. 
An  essential  and  indispensable  requisite  to  the 
safe  and  successful  operation  of  the  road  is  the 
employment  of  sober,  intelligent,  experienced 
and  capable  men  for  that  purpose.  When  a 
road  comes  under  the  management  of  a court 
on  which  the  employes  are  conceded  to  pos- 
sess all  these  qualifications — and  that  conces- 
sion is  made  in  the  fullest  manner  here — the 
court  will  not,  upon  light  or  trivial  grounds, 
dispense  with  their  services  or  reduce  their 
wages— and  when  the  schedule  of  wages  in 
force  at  the  time  the  court  assumes  the  man- 
agement of  the  road  is  the  result  of  a mutual 
agreement  between  the  company  and  the  em- 
ployes which  has  been  in  force  for  years,  the  ‘ 
court  will  presume  the  schedule  is  reasonable 
and  just,  and  any  one  disputing  that  presump- 
tion will  be  required  to  overthrow  it  by  satis- 
factory proof. 

It  is  suggested  that  upon  this  Question  the 
court  ought  to  be  governed  by  the  recommen- 
dation of  a majority  of  the  receivers.  The 
suggestion  is  without  merit  in  this  case  for 
several  reasons:  Four  of  the  five  receivers 

are  not  practical  railroad  men,  and  are  not  fa- 
miliar with  the  subject;  two  of  them  are  law- 
yers residing  in  New  York,  one  a merchant 
residing  in  Chicago,  and  one  a railroad  ac- 
countant having,  doubtless,  a thorough  knowl- 
edge of  the  books  of  the  company,  but  knowing 
nothing  about  the  wage  schedules.  These  four 
gentlemen  are  eminent  in  the  line  of  their 
professions  and  pursuits,  and  entirely  capable 
of  managing  the  financial  affairs  of  this  great 
trust,  for  which  purpose  they  were,  doubtless, 
selected,  but  their  opinions  upon  the  subject  of 
wage  schedules  is  confessedly  of  little  value. 
The  court  shares  in  their  anxiety  to  have  an 
economical  administration  of  this  trust  to  the 
end  that  those  who  own  the  property  and  have 
liens  upon  it  may  get  out  of  it  what  is  fairly 
their  due.  But  to  accomplish  this  desirable 
result  the  wages  of  the  men  must  not  be  re- 
duced below  a reasonable  and  just  compensa- 
tion for  their  services.  They  must  be  paid 
fair  wages,  though  no  dividends  are  paid  on 
the  stock  and  no  interest  paid  on  the  bonds. 

It  is  a part  of  the  public  history  of  the  country, 
of  which  the  court  will  take  judicial  notice, 
that  for  the  first  $36,000,000  of  stock  issued 
this  company  received  less  than  two  cents  on 
the  dollar,  and  that  the  profit  of  construction 
represented  by  outstanding  bonds  was  $43,- 
929,328.34.  These  facts  are  disclosed  by  the 
report  of  the  “commission  of  the  United  States 
Pacific  Railway  Company,”  1887,  of  which 
Mr.  Anderson,  one  of  the  receivers  in  this 
case,  was  a member.  See  Report,  pp.  51,  137. 
There  would  seem  to  be  no  equity  in  reducing 
the  wages  of  the  employes  below  what  is  rea- 
sonable and  just  in  order  to  pay  dividends  on 
stock  and  interest  on  bonds  of  this  character. 
The  recommendation  of  the  receivers  to  adopt  ! 
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their  schedules  cannot  be  accepted  by  the  court 
for  another  reasou.  That  schedule  was  adopt- 
ed without  affording  to  the  men  or  their  rep- 
resentatives any  opportunity  to  be  heard.  This 
was  in  violation  of  the  agreement  existing  be- 
tween the  company  and  the  men,  by  the  terms 
of  which  no  change  of  the  schedules  was  to  be 
made  without  notice  to  the  men  and  granting 
them  a hearing.  This  was  a fundamental  er- 
ror. The  receivers  should  have  given  notice 
and  invited  the  men  to  a conference  even  if 
there  was  no  contract  requiring  it.  In  answer 
to  this  objection  to  their  mode  of  proceeding, 
it  is  said  the  order  of  the  receivers  and  the  or- 
der of  the  court  extended  an  opportunity  to 
the  men  to  protest  against  the  new  schedules 
after  their  adoption.  The  men  could  have 
small  hopes  of  a fair  and  ^impartial  hearing 
after  the  receivers  had  prepared  new  schedules 
behind  their  backs,  which  w7ere  declared  by  the 
receivers  and  the  court  to  be  “prima  facie  just 
and  reasonable.”  This  was  very  much  like 
first  hangingjajm an  and  trying  him  afterwards. 
It  is  small  consolation  to  ihe  victim  of  the  mob 
to  be  told  he  shall  have  a trial  after  he  is  hanged. 
It  is  further  said  that  the  receivers  had  the 
right  to  renounce  the  old  schedules  and  adopt 
the  new  ones  because  the  old  ones  were  mere 
executory  contracts.  There  are  some  execu- 
tory contracts  which  receivers  may  renounce, 
but  they  cannot  claim  the  benefit  of  such  con- 
tracts and  at  the  same  time  renounce  their 
burdens.  This  is  precisely  what  was  attempted 
to  be  done  by  the  receivers  in  this  matter; 
they  renounced  the  old  schedules  and  adopted 
new  ones  reducing  wages,  but  seemingly  with 
no  idea  of  absolving  the  men  from  the  duty  of 
continuing  to  work  and  operate  the  road,  for 
in  their  petition  they  ask  that  their  schedules 
be  confirmed  by  the  court,  “and  all  of  the  said 
employes  directed  to  conform  thereto.”  The 
receivers  were  the  first  to  break  the  contract 
between  the  court  and  its  employes,  but  if  the 
converse  had  been  the  case  the  court  could 
not  have  directed  or  enjoined  the  men  to  con- 
tinue in  its  service.  Specific  performance  of 
a contract  to  render  personal  service  cannot  be 
enforced  by  injunction,  by  pains  and  penalties 
or  by  any  other  means.  For  a breach  of  such 
a contract  the  only  redress  the  law  affords  is  a 
civil  action  for  the  damages. 

The  court  is  asked  to  apply  to  the  employes 
in  its  service  the  principles  of  the  early  English 
statutes,  which,  by  the  imposition  of  heavy 
pains  and  penalties,  forced  laborers  to  work  at 
fixed  wages,  and  made  it  an  offense  to  seek  to 
increase  them,  or  to  quit  the  service  of  their 
employer.  The  period  of  compulsory  personal 
service,  save  as  a punishment  for  crime,  has 
passed  in  this  country.  In  this  country  it  is 
not  unlawful  for  employes  to  associate,  consult 
and  confer  together  with  a view  to  maintain  or 
increase  their  wages,  by  lawful  and  peaceful 
means,  any  more  than  it  was  unlawful  for  the 
receivers  to  counsel  and  confer  together  for 
the  purpose  of  reducing  their  wages.  A cor- 
poration is  organized  capital;  it  is  capital  con- 
sisting of  money  and  property.  Organized  la- 
bor is  organized  capital;  it  is  capital  consisting 
of  brains  and  muscle.  What  it  is  lawful  for 
one  to  do  it  is  lawful  for  the  other  to  do.  If 
it  is  lawful  for  the  stockholders  and  officers  of 
a corporation  to  associate  and  confer  together 
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for  the  purpose  of  reducing  the  wages  of  its 
employes,  or  of  devising  other  means  of  mak- 
ing their  investments  profitable,  it  is  equally 
lawful  for  organized  labor  to  associate,  consult 
and  confer  with  a view  to  maintain  or  increase 
wages.  Both  act  from  the  prompting  of  en- 
lightened selfishness,  and  the  action  of  both  is 
lawful  when  no  illegal  or  criminal  means  are 
used  or  threatened. 

It  is  due  to  the  receivers  and  to  the  man- 
agers of  this  property  to  say  that  they  have  not 
questioned  the  right  of  the  labor  organizations 
to  appear  and  be  heard  in  court  in  this  matter, 
and  that  what  they  have  said  about  these  or- 
ganizations has  been  in  commendation  of  them 
and  not  in  disparagement.  Men  in  all  stations 
and  pursuits  in  life  have  an  undoubted  right 
to  join  together  for  resisting  oppression  or  for 
mutual  assistance,  improvement,  instruction 
and  pecuniary  aid  in  time  of  sickness  and  dis- 
tress. Such  association  commonly  takes  place 
between  those  pursuing  the  same  occupation 
and  possessing  the  same  interests.  This  is 
particularly  true  of  men  engaged  in  the  me- 
chanical arts,  and  in  all  labor  pursuits  where 
skill  an  d experience  are  required . The  legality 
and  utility  of  these  organizations  can  no  longer 
be  questioned. 

The  action  of  the  receivers  is  objectionable 
upon  another  ground.  It  would  be  difficult  to 
devise  any  action  better  calculated  to  provoke 
a “strike.”  The  method  of  adopting  the  new 
schedules  was  calculated  to  arouse  resentment 
in  the  breast  of  every  self-respecting,  intelli- 
gent and  independent  man  in  the  service. 
While  they  might  have  been  willing  to  acqui- 
esce in  the  reduction  of  their  wages,  they  were 
quite  sure  to  revolt  against  the  manner  of  do- 
ing it.  Whatever  may  be  the  legal  right  of 
a railroad  corporation  to  reduce  the  wages  of 
its  employes  or  discharge  them  in  a body  with- 
out giving  them  an  opportunity  to  be  heard,  a 
court  of  equity  will  not  act  in  that  manner  or 
approve  the  action  of  its  receivers  who  have 
acted  in  that  manner.  The  receivers,  no 
more  than  the  court,  should  have  undertaken  to 
determine  what  wages  were  just  and  reasonable 
without  giving  the  men  an  opportunity  to  be 
heard.  It  is  fundamental  in  the  jurisprudence 
of  this  country  that  no  court  can  rightfully 
make  an  order  or  render  a judgment  affecting 
the  rights  of  one  who  is  absent  and  who  has 
had  no  notice.  The  requirement  that  the 
court  or  any  other  tribunal  shall  hear  before  it 
decides  is  much  older  than  Magna  Charta 
or  our  Constitution.  It  was  written  in  the 
Book  three  thousand  years  ago  that  “He  that 
answereth  a matter  before  he  heareth  it,  it  is 
folly  and  shame  unto  him.” 

A further  and  conclusive  answer  to  the  con- 
tention in  favor  of  putting  the  receivers’  sched- 
ules in  force  is  found  in  the  fact  that  Mr.  Clark, 
the  only  one  of  the  receivers  who  is  a prac- 
tical railroad  man,  testifies  that  they  ought  not 
to  be  put  into  force  without  “some  modifica- 
tions.” 

As  a result  of  the  old  code  of  rules  and 
schedules  this  company  has  been  able  to  bring 
into  every  branch  of  its  service,  at  reasonable 
cost,  intelligent  and  capable  men  who  have 
carefully  guarded  and  protected  its  property 
and  business  interests  until  the  train  service 
upon  The  Union  Pacific  is  to-day  equal  to  any 
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of  the  great  railway  systems  of  the  country. 
Upon  the  question  of  the  reasonableness  of  the 
old  schedules  we  have  had  no  trouble  in  com- 
ing to  a satisfactory  conclusion. 

The  record  shows  that  all  that  portion  of 
railroad  mileage,  where  excess  mileage  has  been 
allowed,  runs  through  either  a mountainous  or 
desert  country,  where  the  men  engaged  in  the 
operation  of  trains  have  to  contend  with  heavy 
grades,  and  where  the  winters  are  long  and 
often  severe,  and  where  the  hazard  of  operat- 
ing is  necessarily  greatly  increased.  There  is 
practically  no  agriculture,  and  the  cost  of  liv- 
ing is  much  greater  than  in  an  agricultural 
region.  As  stated  by  Mr.  Dickinson,  “it  is  a 
pretty  tough  place  to  live.”  The  system  of 
paying  excess  mileage,  Mr.  McConnell  testi- 
fies, has  been  in  vogue  ever  since  the  road  was 
built,  and  was  allowed  because  the  company 
had  difficulty  in  obtaining  men  who  would 
stay  in  that  region  of  country.  If  this  sys- 
tem was  a good  thing  for  the  company  when 
operating  the  road,  it  is  a good  thing  for  the 
court  when  operating  the  road.  As  a result 
of  this  system  men  of  intelligence  and  char- 
acter have  been  induced  to  enter  the  service 
-and  to  establish  permanent  homes  in  regions 
of  country  where  there  is  practically  no  busi- 
ness except  the  business  in  which  they  are  en- 
gaged, and  where,  for  many  reasons  disclosed 
by  the  evidence,  it  is  not  desirable  to  live.  A 
•system  of  rules  and  regulations  by  which  the 
company  has  been  able  to  bring  into  its  service 
and  retain  for  twenty-five  years,  in  some  in- 
stances, the  class  of  men  who  have  appeared 
before  the  court  at  this  hearing,  is  certainly 
•commendable,  and  meets  the  entire  approval 
of  the  court. 

In  the  opinion  of  the  court  the  allowances 
made  by  the  schedules  now  in  force  are  just 
and  equitable  when  all  the  conditions  are  con- 
sidered. The  employes,  under  the  present 
-system,  share  the  burdens  of  diminished  busi- 
ness. They  make  less  mileage  and  get  less  pay 
per  month.  The  rate  now  paid  is  not  higher 
than  the  rate  paid  on  other  lines  operated 
through  similar  country  and  under  like  con- 
ditions, and,  in  tho  opinion  of  the  court  is  not 
higher  than  it  should  be  for  the  service  ren- 
dered. 

Some  of  the  employes  with  large  families 
to  support  are  seldom  more  than  a few  days’ 
wages  in  advance  of  want,  and  if  their  present 
wages  were  materially  reduced  they  could  not 
live.  The  highest  and  best  service  cannot  be 
expected  from  men  who  are  compelled  to  live 
in  a state  of  pinch  and  want. 

It  is  a gratifying  fact  that  the  officers  and 
representatives  of  labor  organizations  of  which 
the  men  interested  in  this  hearing  are  members 
have  unanimously  assured  the  court  that  what- 
ever judgment  is  rendered  in  this  case  will  be 
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accepted  by  the  men  as  a settlement  of  the  dis- 
pute, and  that  in  no  event,  after  such  a hear- 
ing as  has  been  accorded  to  them  in  court,  will 
they  “strike.”  We  are  confident  these  assur- 
ances will  be  kept. 

When  property  is  in  the  custody  of  receiv- 
ers the  law  declares  it  to  be  a contempt  of  the 
court  appointing  them  for  any  person  to  inter- 
fere with  the  property  or  with  the  men  in  their 
employ.  Noinjunctional  order  can  make  such 
unlawful  interference  any  more  of  a contempt 
than  the  law  makes  it  without  such  order. 
Such  orders  have  an  injurious  tendency  be- 
cause they  tend  to  create  the  impression  among 
men  that  it  is  not  an  offense  to  interfere  with 
property  in  the  possession  of  receivers  or  with 
the  men  in  their  employ  unless  they  have  been 
specially  enjoined  from  so  doing.  This  is  a 
dangerous  delusion.  To  the  extent  that  a spe- 
cial injunction  can  go  in  this  class  of  cases  the 
law  itself  imposes  an  injunction.  For  this 
reason  no  injunctional  order  will  be  entered 
in  this  case. 

In  conclusion,  we  may  be  indulged  in  giving 
expression  to  the  hope  that  in  future  differences 
about  wages  between  courts  and  their  em- 
ployes, at  least,  and  we  would  fain  hope  be- 
tween all  employers  and  employes,  resort  may 
be  had  to  reason,  and  not  to  passion,  to  the  law 
and  not  to  violence,  to  the  courts  and  not  to  a 
“strike.”  It  is  a reproach  to  our  civilization 
that  such  differences  should  result,  as  they 
often  have,  in  personal  violence,  loss  of  life, 
destruction  of  property,  loss  of  wages  to  the 
men,  and  loss  of  earnings  to  the  employer,  and 
when  they  occur  on  great  lines  of  railroad, 
great  damage  and  inconvenience  to  the  pub- 
lic. 

An  order  will  be  entered  in  the  district  of 
Nebraska  continuing  the  present  schedules  (sub- 
ject to  the  modification  as  to  delayed  or  over- 
time) in  full  force  and  effect  and  setting  aside 
the  order  made  by  this  court  on  the  27th  day 
of  January,  1894. 

Also  an  order  directing  the  receivers  to  cause 
500  copies  of  a complete  record  of  this  cause, 
including  the  pleadings,  evidence,  opinions 
and  orders  entered  in  the  several  districts, 
printed  and  distributed  as  provided  in  the 
order. 

Also  an  order  requiring  the  receivers  to  pay 
the  expenses  of  the  employes  attending  the 
conference  ordered  by  the  circuit  judges  and 
while  attending  this  hearing. 

An  order  will  be  entered  in  the  districts  of 
Colorado  and  Wyoming  modifying  the  orders 
entered  in  those  districts  on  the  26th  and  27th 
days  of  February,  1894,  to  conform  to  the 
order  now  entered  in  the  district  of  Nebraska, 
relating  to  the  rules,  regulations  and  schedules 
of  pay. 

Riner,  J.,  concurs. 
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OLIVER  AMES,  Second  et  al., 
v. 

UNION  PACIFIC  R.  CO.  et  al.  (No.  2.) 


1.  An  order  relative  to  wages  of  employes  of  a 
receiver  should  be  for  the  benefit  of  all  parties 
similarly  situated,  whether  belonging  to  any  of 
the  labor  organizations  applying  for  it  or  not. 

2.  If  employes  of  receivers  do  not  receive  enough 
compensation  for  the  work  they  do  they  have 


the  right  to  apply  to  the  receivers  or  to  the  court 
to  have  their  wages  increased,  and  on  a proper 
showing  made,  justice  will  be  done. 

3.  The  rate  of  wages  to  be  paid  to  employes  of  re- 
ceivers must  be  left  mainly  to  the  receivers  to 
manage. 


ON  PETITION  by  a committee  of  the  American  Railway  Union  for  an  order  directing  the 
restoration  of  a wage  schedule  formerly  in  force,  but  which  had  been  changed,  to  the  det- 
riment of  the  petitioners.  Relief  granted. 

The  facts  are  stated  in  the  opinion. 


Dundy,  J. , delivered  the  following  opinion: 
I very  much  disliked  to  enter  upon  the  hear- 
ing of  the  matters  involved  in  this  application, 
for  reasons  hereafter  to  be  stated,  but  under 
the  peculiar  circumstances  surrounding  the 
petitioners,  and  the  difficulty  under  which  they 
labored  in  presenting  their  claims  to  the  court, 
resulting  in  their  being  completely  ignored, 
after  they  had,  as  is  alleged,  been  promised  a 
hearing,  I have  thought  it  no  more  than  fair 
to  hear  them  rather  than  to  send  them  to  their 
distant  homes  unrecognized  and  unheard. 
Whilst  Judge  Caldwell  was  here  holding  court 
for  the  purpose  of  hearing  the  alleged  griev- 
ances of  some  of  the  labor  organizations  (I  had 
nothing  whatever  to  do  with  hearing  them)  I 
positively  declined  to  hear  the  complaints  of 
these  parties,  as  it  seemed  to  me  that  under  or- 
ders theretofore  made  by  the  circuit  judges, 
the  complainants  ought  to  have  been  heard  be- 
foi%  one  or  both  of  those  judges.  But  after 
the  hearing  before  Judges  Caldwell  and  Riner 
had  been  completed,  and  after  Judge  Caldwell 
had  left  the  city,  application  was  again  made 
to  me,  praying  for  a hearing,  which  had  there- 
tofore been  denied  them.  At  this  time  an  affi- 
davit was  filed  and  presented  to  me  stating,  in 
substance,  that  the  petitioners  had  been  prom- 
ised a hearing,  that  they  had  been  waiting  for 
flays  to  have  the  promise  carried  out,  and  final- 
ly, that  they  had  been  absolutely  refused  the 
hearing  theretofore  promised.  These  petition- 
ers were  present  in  person  and  were  represented 
by  Judge  Duffie  and  Hon.  John  D.  Howe,  two 
reputable  and  distinguished  lawyers.  They 
were  not  “suppressed”  or  turned  away  without 
permission  to  state  the  character  of  the  appli- 
cation they  desired  to  make.  After  hearing 
the  statements  of  the  applicants,  and  their  at- 
torneys, and  reading  the  affidavit  before  re- 
ferred to,  I concluded  to  entertain  the  applica- 
tion and  to  fully  hear  the  merits  and  demerits 
of  the  claims  made  in  the  petition  now  under 
consideration.  Finally  the  11th  day  of  April 
was  fixed  as  the  time  of  hearing,  which  has  re- 
sulted in  the  orders  to  be  made  herein.  I am 
not  fully  advised  of  the  reasons  leading  to  the 
refusal  to  hear  these  petitioners.  I do  not 
know  whether  it  was  because  of  their  supposed 
poverty  or  because  they  received  but  small 
wages  for  their  daily  toil,  or  because  of  their 
having  less  influence,  or  being  less  numerous 
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than  their  more  favored  friends  who  succeeded 
in  gaining  a hearing,  that  the  court  refused  to 
accord  them  a hearing  as  well  as  the  others. 

This  much  I have  thought  is  due  to  myself 
to  state  in  explanation  of  the  refusal  to  hear 
the  application  when  it  was  at  first  presented 
to  me  therefor. 

A week  or  so  ago  the  train  men  in  the  em- 
ploy of  the  Union  Pacific  Company  had  a 
hearing  before  Judge  Caldwell,  where  the  wage 
question  was  under  consideration.  That  case 
in  all  essential  particulars  was  the  same  as  this 
one.  A written  opinion  was  filed  in  the  case. 
Some  facts  are  stated  in  the  opinion — one  or 
two  important  facts  are  misstated,  and  some 
important  facts  are  omitted  entirely. 

I propose  to  give  a history  of  the  case  and 
the  reasons  that  lead  to  the  making  of  the  order 
that  has  been  so  extensively  criticised  and  de- 
nounced. This  I do  here  and  now  because  it 
is  the  only  opportunity  I have  had  for  stating 
the  reasons  on  which  action  was  based.  Much 
of  the  opinion  is  devoted  to  the  occupation 
and  business  qualifications  of  the  Receivers, 
who  happened  to  be  appointed  without  con- 
sultation with  the  senior  circuit  judge.  Much 
of  it  is  devoted  to  the  alleged  character  of  the 
injunction  allowed,  and  which  was  under  con- 
sideration by  the  court,  and  much  of  it  is  de- 
voted to  that  part  of  the  order  which  author- 
ized the  Receivers  to  put  the  wage  schedule  in 
force  on  the  first  day  of  March,  1894.  The 
author  of  the  opinion  seems  to  have  taken 
great,  if  not  malicious  pleasure,  in  passing  his 
strictures  on  what  had  been  done  in  connec- 
tion with  the  matters  then  under  consideration. 
No  one,  probably,  questions  the  right  to  do 
so,  but  many,  very  many,  have  questioned  the 
good  taste  and  decency  of  the  manner  in  which 
the  hearing  was  had  and  the  opinions  pre- 
pared. 

Now  for  the  history  of  this  litigation. 

This  suit  was  commenced  on  the  9th  day  of 
October,  1893,  and  about  the  same  time  re- 
ceivers were  appointed  to  take  possession  of 
and  operate  the  several  roads  named  as  de- 
fendants. These  numerous  defendant  roads 
constitute  what  is  known  as  “ The  Union  Pa- 
cific System,”  and  were,  at  the  time  the  suit 
was  commenced,  operated  as  one  harmonious 
whole. 

Mr.  S.  H.  H.  Clark,  E.  Ellery  Anderson  and 
40 
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Oliver  W.  Mink  were  at  first  appointed  Re- 
ceivers. These  persons  were  agreed  on,  and 
were  entirely  satisfactory  to  all  parties  named 
in  the  suit.  Afterwards,  on  the  18th  day  of 
November,  1898,  General  John  C.  Cowin,  who 
represented  the  Attorney  General,  and  on  be- 
half of  the  general  government,  came  into 
open  court  and  asked  and  obtained  leave  for 
the  government  to  intervene  as  a defendant  so 
that  it  might  be  in  better  position  to  protect 
the  vast  claims  held  against  The  Union  Pacific 
Railway.  The  railways  and  other  Receivers 
were  represented  by  Mr.  Thurston,  and  then 
and  there  all  parties  in  interest  asked  to  have 
Mr.  Frederic  Coudert  and  J.  W.  Doane  ap- 
pointed additional  Receivers,  which  was  done. 
This  was  done  not  only  by  consent,  but  at  the 
request  of  all  parties  in  interest,  including  the 
government. 

Now,  who  are  these  men  so  held  up  to  ridi- 
cule as  wanting  (the  necessary  qualifications 
for  Receivers  of  a railroad?  Mr.  Clark  has 
spent  the  greater  part  of  his  life  in  connection 
with  the  railroad  business.  A well  merited 
eulogy  was  pronounced  on  him,  so  that  little 
more  need  be  said,  so  far  as  he  is  concerned. 
Mr.  Mink  came  up  from  the  ranks  as  a rail- 
road telegraph  boy.  Many  years  ago  he  be- 
came the  comptroller  of  the  Union  Pacific  and 
its  branches,  and  continued  to  act  as  such  un- 
til he  was  appointed  one  of  these  Receivers; 
he  was  also,  at  the  time  of  his  appointment, 
vice  president  of  the  road,  and  is  still  such. 
He  is  well  known  to  be  one  of  the  best  ac- 
countants the  country  affords,  and  is  the  only 
man  living  who  is  thoroughly  conversant  with 
the  financial  history  and  standing  of  the  sev- 
eral defendant  roads. 

Mr.  Anderson  is  a distinguished  lawyer  of 
New  York  city,  but  has  had  much  to  do  with 
railroad  business.  He  has  been,  and  I think 
is  still,  a receiver  of  another  road.  He  was 
several  years  ago  a member  of  the  government 
commission  which  was  created  for  the  purpose 
of  investigating  the  management  and  affairs 
of  the  Union  Pacific  road.  ~He  is  now  and  has 
been  for  some  time  past,  one  of  the  govern- 
ment directors  of  the  road,  and  knows  very 
much  about  its  business  and  condition.  Mr. 
Doane  is  a man  of  commanding  influence,  and 
is  known  to  be  highly  successful  in  whatever 
he  undertakes.  He  too,  is  a government  di- 
rector, and  still  continues  to  act  as  such.  Mr. 
Coudert  is  a distinguished  lawyer  of  New  York. 
Is  well  known  as  one  of  the  leading  lawyers 
of  the  United  States.  He  stands  well  with 
the  present  administration,  and  with  the  coun- 
try, as  well,  perhaps,  as  any  other  man  in  it. 
These  are  the  men  sneered  at  in  the  manner 
and  for  the  reasons  stated.  But  they  are  well 
known  in  the  greater  part  of  this  country. 
They  need  no  defense  here  or  any  other  place. 
The  high  character  and  standing  of  each  and 
every  one  of  them  blunts  the  criticisms  in- 
tended for  them,  as  well  as  the  one  that  ap- 
pointed them.  I will  dismiss  this  branch  of 
the  subject  by  saying  that  these  receivers  will 
not  suffer  by  a comparison  between  them  and 
the  receivers  appointed  for  the  great  Santa 
Fe  system,  not  one  of  whom,  it  is  understood, 
was  ever  a practical  railroad  man,  but  not  for 
that  reason,  or  any  other  so  far  as  known,  un- 
fit for  railroad  receivers.  Whether  the  repu- 
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tation  of  the  receivers,  or  either  of  them  will 
suffer  more  from  the  unjust  and  unwarranted 
criticism  passed  upon  them  and  their  doings 
in  the  premises,  than  will  the  reputation  of 
the  author  of  the  criticism,  is  a debatable  ques- 
tion. 

It  seems  to  me  that  all  their  efforts  down  to- 
this  time  have  been  made  in  the  right  direc- 
tion. Their  duties  are  multifarious  and  diffi- 
cult. Their  responsibilities  are  simply  enor- 
mous. The  several  roads  operated  by  them 
extend  into  numerous  states  and  territories. 
They  have  been  required  to  give  bond  in  about 
fourteen  states  and  territories.  The  aggregate 
amount  of  the  bonds  so  given  approximate 

the  sum  of  $ . Until  they  do  more 

than  to  make  an  honest  effort  to  reduce  the 
operating  expenses  of  the  roads  under  their 
charge  they  ought  not  to  be  stigmatized  as 
ignoramuses  in  this  court,  nor  in  any  other 
place.  Then,  again,  if  the  four  receivers  last 
named  are  so  incompetent,  it  would  strike  even 
a careless  and  casual  observer  as  somewhat 
peculiar  that  Mr.  Clark  should  be  banished 
from  his  post  of  duty,  and  directed  to  stay 
away  from  the  headquarters  of  the  roads  for 
five  months  at  one  time.  Some  things  seem 
to  be  inexplicable,  and  this  is  one  of  them. 

The  next  important  step  taken  in  connection 
with  this  litigation  was  the  presentation  by  the 
Receivers  of  a petition  in  which  it  was  shown 
that  a new  wage  schedule  had  been  prepared 
by  them  to  take  effect  on  the  1st  day  of  Feb-  j 
ruary  then  following.  On  the  27th  day  of 
January,  1894,  an  order  was  made  approving  j 
the  schedule  so  prepared  and  presented  by  the  > 
receivers  for  approval.  They  were  then  author- 
ized to  put  the  same  in  force  on  the  first  day  | 
of  March,  if  in  their  judgment  the  same  was  J 
fair  and  reasonable.  They  were  at  the  same  J 
time  authorized  to  establish  new  rates  and  new  | 
schedules  as  circumstances  might  thereafter 
require.  No  written  notice  of  any  intention 
to  reduce  wages  of  any  of  the  employes  seems  j 
to  have  been  given.  This  is  the  part  of  the  ; 
said  order  which  seems  to  have  aroused  so-  I 
much  indignation  in  some  quarters,  and  the 
part  which  seems  to  have  been  taken  as  such  j 
an  excellent  text  on  which  to  base  a sermon,  'j 
which,  it  was  supposed,  would  obliterate  the  « 
author  of  the  order.  Portions  of  this  order  A 
will  appear  hereafter. 

This  order  expressly  provided  for  any  one  j 
or  more  of  the  employes  having  a hearing  in  | 
court,  if  any  such  happened  to  feel  aggrieved. 
One  person  or  many,  as  the  case  might  be,  was 
guaranteed  this  right.  The  aggrieved  had  the 
right  under  this  order  to  come  into  court  in  t 
person,  or  by  agents,  representative  or  attor- 
ney, and  there  to  have  his  or  their  complaints 
heard,  and  their  wrongs  redressed.  This  is  i 
the  first  order  and  notice  to  men  so  far  as  I 
know,  ever  made  in  a court,  where  the  right 
of  the  employes  to  go  into  court  was  recognized 
and  provided  for.  But  this  order  containing  j 
this  wholesome  provision — a provision  made  j 
therein  for  the  exclusive  benefit  of  the  men, 
has  been  revoked  by  Judge  Caldwell.  If  the  i 
order  was  without  authority  of  law  on  which 
to  base  it  then  manifestly  it  ought  to  have  been  i 
revoked.  But  if  sanctioned  by  law  then  it 
ought  to  have  been  let  alone.  The  reasons  for 
revoking  it  are  not  made  known  to  us.  It 
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cannot  well  be  contended  that  the  portion  of 
the  order  in  question  was  contrary  to  law  or 
justice  or  reason,  and  that  it  was  revoked  for 
such  reasons.  The  only  reason  thought  to 
exist  for  its  revocation  is  the  source  from  which 
it  emanated.  Hereafter  if  any  of  these  poor 
men  have  a griSvance  they  want  heard  in  court 
it  may  be  somewhat  expensive  for  them  to 
travel  eight  or  ten  hundred  miles  from  here  to 
hunt  up  the  “source  of  power,”  the  “fountain 
head  of  justice,”  before  whom  an  application 
might  be  made  for  leave  to  file  a petition  ask- 
ing to  have  the  wrong  redressed,  which  right 
was  fully  accorded  to  all  such  by  the  order  in 
question  until  it  was  revoked. 

The  part  of  this  order  under  consideration 
is  as  follows: 

“ The  court  further  finds  and  holds  : That 
the  said  Receivers  are  fully  authorized  and 
empowered  under  and  by  virtue  of  the  original 
orders  of  their  appointment, to  put  into  force  and 
effect  from  time  to  time,  such  rules,  regulations 
or  schedules  aforesaid,  when  so  determined  upon 
and  formulated  in  accordance  with  the  best 
judgment  of  the  said  Receivers  after  due  in- 
vestigation and  consideration  of  all  the  condi- 
tions affecting  the  trust  property  in  their 
charge.  It  is  also  by  the  court  further  held 
and  found  : That  each  and  every  of  the  em- 

ployes of  this  court,  acting  under  said  Re- 
ceivers, and  engaged  in  the  transaction  of  the 
business  and  the  operation  of  the  railway  and 
telegraph  lines,  and  properties  for  the  said  Re- 
ceivers, having  cause  of  complaint  againt  the 
putting  into  effect  or  enforcement  of  any  such 
rules,  regulations,  or  schedules,  are  entitled, 
either  individually  or  collectively,  in  person  or 
by  duly  authorized  representatives,  to  come 
into  this  court  by  proper  petition  and  have 
their  complaints  fully  heard  and  considered,  to 
the  end,  that  any  such  rules,  regulations,  and 
schedules  so  put  into  effect  in  the  first  instance 
by  the  said  Receivers,  may  be  by  order  of  the 
court  so  changed  and  modified  as  to  do  equal 
and  exact  justice  to  each  and  every  of  the  em- 
ployes of  this  court  under  the  said  Receivers. 
And  leave  is  hereby  given  to  each  and  every 
employe  of  this  court  engaged  in  operating 
the  railway  and  telegraph  lines,  and  conduct- 
ing the  business  in  charge  of  the  said  Receivers, 
to  intervene  in  this  cause  by  petition  and  to 
move  for  such  modification,  change  or  abro- 
gation of  such  rules,  regulations,  and  sched- 
ules, or  this  or  any  other  made  herein,  or  for 
such  further  order  or  direction  in  the  premises 
as  may  be  just  and  equitable,  and  said  em- 
ployes may  so  appear  by  petition,  either  indi- 
vidually or  collectively  in  proper  person  or  by 
or  through  their  duly  authorized  representa- 
tive or  representatives.  It  is  by  the  court 
further  held  and  found  that  the  revised  rules, 
regulations  and  schedules  prepared,  adopted 
and  formulated  by  the  said  Receivers,  and 
more  specifically  described  and  set  forth  in  the 
petition  herein,  and  the  exhibits  thereto  at- 
tached, and  which  said  revised  rules,  regula- 
tions and  schedules  are  by  the  direction  of  the 
said  Receivers,  to  become  operative  on  the  1st 
day  of  March,  1894,  are  prima  facie  reasonable 
and  just,  and  appear  to  provide  for  fair 
compensation  to  all  of  the  employes  therein 
specified  for  the  character  and  value  of  their 
services  to  be  rendered  by  each  and  every  of 
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1 them.  It  is  therefore,  by  the  court  ordered, 
adjudged  and  decreed  that  the  said  Receivers 
be,  and  they  are  hereby  authorized  and 
empowered  to  put  the  fcaid  revised  rules, 
regulations  and  schedules  into  full  force  and 
effect  upon  the  date  aforesaid,  if  in  their  judg- 
ment the  same  are  fair  and  reasonable,  and 
continue  and  maintain  the  same  upon  all  the 
railway  and  telegraph  lines,  and  with  respect 
to  the  management  and  operation  of  all  the 
property  of  each  and  every  of  the  defendants 
herein,  so  far  as  the  same  apply  thereto,  ex- 
cept as  the  same  may  be  changed,  revised  or 
abrogated  by  the  said  Receivers,  or  by  further 
orders  of  the  court  herein.  And  the  said  Re- 
ceivers are  further  authorized  and  empowered 
from  time  to  time,  without  any  additional  or 
other  order  of  the  court  in  the  premises,  to  pre- 
pare, adopt,  formulate,  and  to  put  into  force 
and  effect  upon  any  of  the  lines  of  railway  un- 
der their  charge  or  with  respect  to  any  of  the 
business  transacted  by  them,  such  additional 
or  revised  rules,  regulations  and  schedules  as 
they  may  determine  are  for  the  best  interests  of 
the  trust  estate  and  are  just. and  reasonable  to- 
wards their  employes.  The  action  of  the  said 
Receivers  in  electing  to  discontinue  all  former 
rules,  regulations  and  schedules  in  force  as  to 
those  classes  of  employes  referred  to  and  de- 
scribed in  said  petition,  and  in  preparing, 
adopting  and  promulgating  all  those  certain 
rules,  regulations  and  schedules  set  forth  in 
the  said  petition  and  the  exhibits  thereto  at- 
tached is  hereby  approved  and  confirmed.” 

It  is  by  the  court  further  held  and  ordered  : 
That  an  employe  of  this  court  acting  under, 
the  said  Receivers,  who  does  not  wish  to  con- 
tinue his  employment  as  such  under  the  rules, 
regulations  and  schedules  so  put  into  force  and 
effect,  or  any  such  rules,  regulations  and 
schedules  as  majr  from  time  to  time  be  put  in 
force  and  effect  by  the  said  Receivers,  or  by 
further  order  of  the  court  herein,  may  termin- 
ate his  employment  at  any  proper  time  and  fit 
place,  and  in  such  a manner  as  he  may  elect, 
but  so  as  not  torimpede,  obstruct  or  interfere 
with  the  business  of  the  said  Receivers  or  the 
use  and  operation  of  any  of  the  railway  and 
telegraph  lines,  or  properties  in  charge  of  this 
court  through  its  said  Receivers.” 

So  much  for  this  provision  in  the  order 
which  was  revoked,  and  for  which  nothing 
but  a “ vacuum  ” has  been  substituted. 

The  portion  of  the  said  order  of  the  27th  of 
January  at  which  the  heavy  artillery  is  aimed 
in  the  said  opinion,  is  that  part  which  author- 
izes the  Receivers  to  put  in  force  the  wage 
schedule  on  the  first  of  last  March. 

In  the  opinion  it  is  stated  on  the  sixth  page 
as  follows : 

The  petition  also  prayed  for  a very  extended 
injunction  against  the  employes.  On  the  day 
the  petition  was  filed  the  court  entered  an  or- 
der declaring  that  the  rules,  regulations  and 
schedules  prepared  by  the  Receivers  and  filed 
with  their  petition,  were  “prima  facie  rea- 
sonable and  just,”  and  directed  that  they  be- 
come operative  on  the  first  day  of  March, 
1894,  and  ordered  an  injunction  to  issue  as 
prayed  for  in  the  petition.  Upon  the  presen- 
tation of  this  petition,  and  the  order  made 
thereon,  to  the  United  States  Circuit  Courts 
for  the  Districts  of  Wyoming  and  Colorado, 
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those  courts  declined  to  give  effect  to  the  or- 
der in  those  districts  for  the  reason  that  the 
employes  had  had  no  notice  of  the  proposed 
change. 

It  is  here  stated  that  the  court  “directed 
that  they  become  operative  on  the  first  day  of 
March.  1894,  and  ordered  an  injunction  to  is- 
sue as  prayed  for  in  the  petition.”  I feel 
bound  to  interpose  here  in  behalf  of  truth  and 
the  correctness  of  history.  The  court  did  no 
such  thing.  It  simply  authorized  the  Receiv- 
ers to  put  in  force  the  schedule  on  the  first  of 
March,  if  in  their  judgment  they  considered 
the  same  fair  and  reasonable.  Nor  was  there 
nny  injunction  ordered  “ to  issue  as  prayed  for 
in  the  petition.”  Nor  was  any  injunction  in 
fact  ever  issued  from  the  clerk’s  office  in  con- 
nection with  this  suit  for  this  or  any  other 
purpose. 

The  portion  of  the  order  here  referred  to 
will  be  found  interesting  reading  matter 
when  placed  side  by  side  of  certain  other  or- 
ders made  in  another  case  by  another  judge. 
Reference  is  made,  and  attention  is  particu- 
larly directed  thereto. 

Most  lawyers,  and  many  others  who  care  to 
know,  are  fully  advised  of  the  fact  that  the 
district  judges  usually  follow  the  decisions, 
rulings  and  orders  of  the  circuit  judges  in  the 
circuit  where  they  belong.  I know  of  no  ex- 
ceptions to  the  rule.  It  is  supposed  to  be  a 
safe  rule  to  follow.  It  is  the  rule  here  or  at 
least  it  has  been  the  rule  here.  But  from  re- 
cent events  I am  thoroughly  convinced  that  I 
did  that  once  too  often.  In  my  childlike  in- 
nocence I really  thought  it  right  to  make  the 
order  authorizing  the  Receivers  to  put  in  force 
the  wage  schedule,  either  by  first  giving  notice 
or  without  it.  But  it  seems  I was  too  unso- 
phisticated, I could  not  see  far  enough  into  the 
future  to  know  what  was  in  store  for  the  ob- 
noxious order,  nor  to  see  the  strictures  to  be 
passed  on  its  author  for  making  it.  The  offi- 
cers and  agents  of  any  railroad  corporation 
who  have  the  right  to  prescribe  rules  and  reg- 
ulations for  the  government 'and  operation  of 
the  road  also  have  the  right  to  say  to  all  per- 
sons, including  employes,  that  we  will  pay  so 
much  per  day,  or  per  month,  or  per  year,  or 
per  trip,  as  the  case  may  be.  If  the  "offer  is 
satisfactory,  agreements  can  be  based  thereon 
which  will  be  satisfactory  to  all  parties  con- 
cerned. If  no  agreement  is  made  for  any  par- 
ticular length  of  service,  then  either  party  can 
terminate  the  employment  at  will.  At  least 
that  is  the  general  rule.  Here  the  Receivers 
gave  over  thirty  days’  notice  of  their  intention 
to  reduce  and  equalize  wages.  The  employes 
were  not  bound  to  stay  in  the  service  of  the 
Receivers  if  it  did  not  suit  them  to  do  so.  But 
if  they  saw  proper  to  remain  in  the  service 
after  a notice  of  the  reduction  of  the  wages, 
then  there  is  no  law  by  which  they  could  re- 
cover any  sum  over  and  above  the  amount 
fixed  by  the  reduced  schedule.  After  notice 
to  the  employes  that  the  pay  had  been  re- 
duced, it  would  not  do  for  him  to  say  that  “ 1 
will  remain  in  your  service  and  compel  you 
to  pay  a greater  rate  of  wages  than  you  have 
fixed  in  your  new  schedule.”  “That  we  have 
had  no  agreement  between  us  by  which  you 
can  reduce  my  wages.”  His  remedy,  under 
such  circumstances,  would  be  to  sever  his  con- 
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nection  with  his  employers.  That  he  could 
lawfully  do  without  restraint,  and  no  injunc- 
tion or  other  order  could  lawfully  prevent 
him  from  doing  so.  What  is  said  here  applies 
as  well  to  other  corporations  and  individual 
employers  as  to  railroads.  I thought  at  the 
time,  and  still  think,  that  the  ftrder  was  prop- 
erly made.  It  seemed  to  be  a matter  of  ex- 
pediency only.  Precedent  and  authority 
seemed  not  to  be  wanting,  and  such  prece- 
dents, too,  as  any  judge  or  court  might  think 
it  perfectly  safe  to  follow.  In  the  justly  cele- 
brated case  of  the  Farmers’  Loan  & Trust 
Company  against  the  Northern  Pacific  Rail- 
road Company,  a similar  order  was  made  in 
the  circuit  court  in  Wisconsin.  Judge  Jen- 
kins, one  of  the  ablest,  and  as  I think  one  of 
the  best  judges  in  this  whole  country,  made 
the  order  in  that  case.  Other  judges  have 
made  similar  orders  before  the  case  above  re- 
ferred to  was  brought. 

The  order  in  question  was  issued  on  or 
about  the  19th  of  December  last.  It  was  more 
comprehensive  in  its  terms,  and  went  further 
in  one  direction  than  the  order  issued  in  the 
Union  Pacific  case.  Such  a precedent,  com- 
ing from  such  a court,  and  such  a distin- 
guished and  able  judge  seemed  to  be  sufficient 
authority  on  which  to  base  action  in  this  case. 
But  this  is  by  no  means  all  the  authority,  nor 
the  only  precedent  for  making  the  order  in 
this  case,  as  we  shall  presently  see.  On  the 
21st  day  of  December  last,  more  than  a month 
before  the  making  of  the  order  in  the  Union 
Pacific  case,  another  judge  had  made  an  or- 
der in  a case  pending  in  the  United  States  Cir- 
cuit Court  of  Minnesota,  and  on  the  27th  day 
of  the  same  month  another  order  of  similar 
import  was  made  in  the  same  case.  The  title 
of  that  suit  is  “Farmers  Loan  & Trust  Com- 
pany versus  Northern  Pacific  Railroad  Com- 
pany et  al.”  Receivers  had  been  appointed  in 
this  last  named  case,  the  same  as  in  the  case  in 
the  Wisconsin  court.  The  Receivers  pre- 
pared a new  wage  schedule,  the  same  as  the 
Receivers  did  in  the  Union  Pacific  case,  and 
presented  the  same  to  a judge  for  approval. 
No  notice,  so  far  as  appears,  was  previously 
given  to  any  labor  organization,  or  any  per- 
son, of  any  change  in  schedule,  or  of  any  in- 
tention to  reduce  wages.  This  new  schedule 
was  to  take  effect  on  the  first  day  of  January, 
only  five  days  after  making  the  last  order,  yet 
no  notice  of  the  adoption  of  the  new  schedule 
had  been  given  to  the  men  to  be  affected  by 
the  change  and  reduction  of  wages. 

This  application  was  granted.  A judge 
made  the  orders  referred  to  and  ordered  an 
injunction  to  issue,  which  was  done,  not 
only  against  the  employes  of  the  road,  but 
against  many  individuals  who  had  no  con- 
nection with  it.  All  this  was  done  without 
notice  to  any  of  the  'parties  to  he  affected  by 
the  orders.  And  the  judge  who  made  these 
orders  is  the  senior  Circuit  Court  Judge  of 
this  Judicial  Circuit,  Judge  Caldwell.  That 
seems  to  have  been  all  right  when  applied  to 
the  employes  of  the  Northern  Pacific,  but  all 
wrong  when  applied  to  the  men  connected 
with  the  Union  Pacific.  One  rule  to  apply  to 
one  road  and  altogether  a different  one  to  ap- 
ply to  the  other.  It  was  thought  safe  to  fol- 
low the  circuit  judge  at  all  times,  which  has 
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been  done  usually  down  to  the  time  of  the 
promulgation  of  the  recent  “ enactment.” 
These  orders  authorize  and  instruct  the  Re- 
ceivers to  put  the  new  schedule  in  force  at  the 
time  before  stated.  The  orders  so  made  in  the 
said  case,  together  with  the  injunction  issued 
pursuant  thereto,  are  as  follows: 

(Copy.) 

No.  36. 

Order  of  United  States  Circuit  Court  for  Dis- 
trict of  Minnesota  granting  injunction  against 
employes  of  Northern  Pacific  Railroad  Com- 
~ pany  and  others  from  interfering  with  prop- 
erty of  Receivers. 


In  the  Circuit  Court  of  the  United  States  for 
the  District  of  Minnesota. 

Farmers  Loan  & Trust  Company,  ] 
Complainant, 

Northern  Pacific  Railroad  Com- 
pany et  al., 

Defendants. 

On  reading  and  filing  the  petition  of  Thomas 
F.  Oaks,  Henry  C.  Payne  and  Henry  C.  Rouse, 
Receivers  of  the  Northern  Pacific  Railroad 
Company,  appointed  by  this  court,  as  in  said 
petition  set  forth,  said  petition  being  verified 
by  Henry  C.  Payne,  one  of  said  Receivers,  and 
it  appearing  that  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Wisconsin, 
the  court  of  primary  jurisdiction  in  this  cause, 
has  made  an  order  on  a similar  petition  filed  in 
said  court,  and  after  considering  said  petition 
and  the  order  of  the  court  of  primary  jurisdic- 
tion and  being  fully  advised  in  the  premises, 
this  court  adopts  the  order  so  made  by  said 
court  of  primary  jurisdiction; 

Now  therefore.  It  is  ordered,  adjudged  and 
decreed  that  the  said  Receivers,  Thomas  F. 
Oakes,  Henry  C.  Payne  and  Henry  C.  Rouse, 
are  entitled  to  a writ  of  injunction,  and  the 
clerk  of  this  court  is  hereby  directed  to  issue 
the  same  (in  the  form  given  below)  under  the 
seal  of  this  court,  and  to  deliver  the  same  to  the 
marshal  for  execution  who  is  hereby  ordered  to 
protect  the  Receivers  of  the  Northern  Pacific 
Railroad  Company  in  their  possession  of  the 
property  of  the  Northern  Pacific  Railroad  and 
in  their  operation  thereof. 

Dated  December  21,  1893. 

Henry  C.  Caldwell, 
United  States  Circuit  Judge. 

Endorsed:  Filed  December  21,  1893. 

Oscar  B.  Hill  is, 
Clerk. 

Injunction  Issued  Pursuant  to  said  Order. 


In  the  Circuit  Court  of  the  United  States  for 
the  District  of  Minnesota. 


Um'ted  States  of  America,  ) 

District  of  Minnesota.  ) ss* 

The  President  of  the  United  States  of  America, 

To  the  officers,  agents  and  employes  of 
Thomas  F.  Oakes,  Henry  C.  Payne  and 
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Henry  C.  Rouse  as  Receivers  of  the  Northern 
Pacific  Railroad  Company,  and  to  the  engi- 
neers, firemen,  trainmen,  train  dispatchers, 
telegraphers,  conductors,  switchmen  and  all 
other  employes  of  said  Thomas  F.  Oakes, 
Henry  C.  Payne  and  Henry  C.  Rouse  as  Re- 
ceivers of  the  Northern  Pacific  Railroad 
Company  and  to  each  and  every  one  of  you, 
and  to  all  persons,  associations,  and  combi- 
nations, voluntary  or  otherwise,  whether 
employes  of  said  Receivers  or  not  and  to  all 
persons  generally,  and  to  each  and  every  one 
of  you,  greeting: 

Whereas,  it  has  been  represented  to  the 
U nited  States  Circuit  Court  for  the  District  of 
Minnesota,  on  the  part  of  Thomas  F.  Oakes, 
Henry  C.  Payne  and  Henry  C.  Rouse,  as  Re- 
ceivers of  the  Northern  Pacific  Railroad  Com- 
pany, as  by  their  certain  verified  petition  filed 
in  said  cause  on  December  21,  1893,  and  that 
said  Thomas  F.  Oakes,  Henry  C.  Payne,  and 
Henry  C.  Rouse,  as  Receivers  of  the  Northern 
Pacific  Railroad  Company,  ought  to  be  relieved 
touching  the  matters  in  said  petition  more 
particularly  described; 

And  whereas,  the  United  States  Circuit 
Court  for  the  District  of  Minnesota,  in  a cer- 
tain cause  there  pending,  in  which  the  Farmers' 
Loan  & Trust  Company  is  complainant,  and  the 
Northern  Pacific  Railroad  Company,  Phillip 

B.  Winston,  William  C.  Sheldon,  Jr.,  and 
Thomas  F.  Oakes,  and  Henry  C.  Payne  and 
Henry  C.  Rouse,  as  Receivers  of  the  Northern 
Pacific  Railroad  Company,  are  defendants,  did 
make  an  order  directing  that  the  writ  of  in- 
junction issue  as  prayed  for  in  said  petition  of 
said  Receivers, 

Now  therefore,  In  consideration  thereof  and 
of  the  matters  in  said  petition  set  forth,  you, 
the  officers,  agents  and  employes  of  Thomas 
F.  Oakes,  Henry  C.  Payne  and  Henry  C. 
Rouse,  as  Receivers  of  the  Northern  Pacific 
Railroad  Company,  and  the  engineers,  firemen, 
trainmen,  train  dispatchers,  telegraphers,  con- 
ductors, switchmen,  and  all  other  employes  of 
said  Thomas  F.  Oakes,  Henry  C.  Payne  and 
Henry  C.  Rouse,  as  Receivers  of  the  Northern 
Pacific  Railroad  Company,  and  each  and  every 
one  of  you,  and  all  persons,  associations  and 
combinations,  voluntary  or  otherwise,  whether 
employes  of  said  Receivers  or  not,  and  all 
persons  generally,  and  each  and  every  one  of 
you,  in  the  penalty  which  may  ensue,  are  here- 
by strictly  charged  and  commanded  that  you 
and  each  and  every  one  of  you  do  absolutely 
desist  and  refrain  from  disabling  or  rendering 
in  any  wise  unfit  for  convenient  and  immediate 
use,  any  engines,  cars,  or  other  property  of 
Thomas  F.  Oakes,  Henry  C.  Payne  and  Henry 

C.  Rouse,  as  Receivers  of  the  Northern  Pacific 
Railroad  Company,  and  from  interfering  in 
any  manner  with  the  possession  of  locomotives, 
cars  or  other  property  of  the  said  Receivers  or 
in  their  custody,  and  from  interfering  in  any 
manner,  by  force,  threats  or  otherwise,  with 
men  who  desire  to  continue  in  the  service  of 
the  said  Receivers,  and  from  interfering  in  any 
manner  by  force,  threats  or  otherwise  with  men 
employed  by  the  said  Receivers  to  take  the 
places  of  those  who  quit  the  service  of  said 
Receivers,  or  from  interfering  with  or  obstruct- 
ing in  anywise  the  operation  of  the  railroad  or 
any  portion  thereof,  or  the  running  of  engines 
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and  trains  thereon  or  thereover,  as  usual,  and 
from  any  interference  with  the  telegraph  lines 
of  said  Receivers,  or  along  the  lines  of  railways 
operated  by  said  Receivers,  or  the  operation 
thereof,  and  generally  from  interfering  with 
the  officers  and  agents  of  said  Receivers  or  their 
employes,  in  any  manner,  by  actual  violence 
or  by  intimidation,  threats  or  otherwise,  in  the 
full  and  complete  possession  and  management 
of  the  said  railroad,  and  of  all  the  property 
thereunto  pertaining,  and  from  interfering  with 
any  and  all  property  in  the  custody  of  the  said 
Receivers,  whether  belongingto  thdIReceivers  or 
shippers  or  other  owners,  and  from  interfering, 
intimidating  or  otherwise  injuring  or  incon- 
veniencing or  delaying  the  passengers  being- 
transported  or  about  to  be  transported  over  the 
railway,  or  by  interfering  in  any  manner  by 
actual  violence  or  threats  or  otherwise  prevent- 
ing or  endeavoring  to  prevent  the  shipment  of 
freight  or  the  transportation  of  the  mails  of  the 
United  States  over  the  road  operated  by  said 
Receivers,  until  further  orders  of  this  court. 

This  process  is  directed  to  the  marshal  for 
the  District  of  Minnesota,  who  is  hereby  com- 
manded to  execute  the  same  within  his  juris- 
diction and  to  make  due  return  thereof  without 
delay. 

Witness: 

The  Honorable  Melville  W.  Fuller, 

Chief  Justice  of  the  Supreme  Court  of  the- 
United  States,  at  the  City  of  St.  Paul,  Min- 
nesota, this  26th  day  of  December,  in  the 
year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-three. 

Oscar  B.  Hillis, 

Clerk  of  said  Court. 
[Seal  of  U.  S.  Circuit  Court.] 

A true  and  correct  copy. 

Attest:  Oscar  B.  Hillis, 

Clerk. 

United  States  of  America,  ) 

District  of  Minnesota,  l Set. 

Third  Division.  ) 

I,  Oscar  B.  Hillis,  Clerk  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  Min- 
nesota, do  hereby  certify  that  I have  carefully 
compared  the  foregoing  paper  writing  with  the 
original  thereof,  which  is  in  my  custody  as 
such  clerk,  and  that  such  copy  is  a correct 
copy  of  such  original,  and  of  the  whole  there- 
of, in  the  cause  therein  named. 

Witness  my  hand  as  clerk,  and  the  seal  of 
said  court,  done  in  my  office  in  St.  Paul,  Min- 
nesota, this  9th  day  of  January,  A.  D.  1894. 

Oscar  B.  Hillis, 
Clerk. 

By  Louise  B.  Trott, 
Deputy. 

Supplemental  Order  for  Injunction,  etc. 


United  States  Circuit  Court  for  the  District  of 
Minnesota. 


Farmers  Loan  & Trust  Company,"] 
Complainant, 
vs.  I 

Northern  Pacific  Railroad  Com-  ( 
pany  el  al. , 

Defendants.  J 

On  reading  and  filing  the  supplemental  peti- 
tion of  Thomas  F.  Oakes,  Henry  C.  Payne  and 
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Henry  C.  Rouse,  Receivers  of  the  Northern 
Pacific  Railroad  Company,  with  supplemental 
petition  being  verified  by  Henry  C.  Payne,  one 
of  said  Receivers,  and  it  appearing  that  the 
Circuit  Court  of  the  United  States,  for  the 
Eastern  District  of  Wisconsin,  the  court  of 
primary  jurisdiction  in  this  case,  has  made  an 
order  on  a similar  supplemental  petition  tiled 
in  said  court,  and  after  considering  said  sup- 
plemental petition,  and  the  order  of  the  court 
of  primary  jurisdiction,  and  being  fully  ad- 
vised in  the  premises,  this  court  adopts  the  or- 
der so  made  by  said  court  of  primary  jurisdic- 
tion. 

Now,  therefore: 

It  is  ordered,  adjudged  and  decreed  that  the 
said  Receivers,  Thomas  F.  Oakes,  Henry  C. 
Payne  and  Henry  C.  Rouse,  be  and  they  are 
hereby  authorized  and  instructed  to  put  in  op- 
eration and  maintain  upon  the  said  Northern 
Pacific  Railroad  the  revised  schedules  and  the 
rates  in  said  petition  ordered  by  said  Receiv- 
ers, to  take  effect  January  1st,  1894,  and  to 
that  purpose  and  end  their  action  in  abrogat- 
ing schedules  in  force  on  said  railroad  at  the 
time  of  their  appointment  as  said  Receivers, 
August  15th,  1893,  is  hereby  confirmed. 

It  is  further  ordered,  adjudged  and  decreed 
that  said  Receivers,  Thomas  F.  Oakes,  Henry 

C.  Payne  and  Henry  C.  Rouse,  are  entitled  to 
a writ  of  injunction,  and  the  clerk  of  this  | 
court  is  hereby  directed  to  issue  the  same  in  i 
the  form  given  below  under  the  seal  of  this  J 
court,  and  to  deliver  the  game  to  the  marshal  j 
for  execution,  who  is  hereby  ordered  to  pro- 
tect the  Receivers  of  the  Northern  Pacific  Rail- 
road  Company  in  their  possession  of  the  prop- 
erty of  the  Northern  Pacific  Railroad,  and  in 
their  operation  thereof.  u 

Dated  December  27  1893.  By  the  Court.  A 

Henry  C.  Caldwell, 

United  States  Circuit  Judge.  1 

Form  of  writ  to  be  issued: 

United  States  of  America — ss. 

United  States  Circuit  Court,  District  of 

Minnesota.  | 

The  President  of  the  United  States  of  America,  , 

To  J.  Horan,  S.  P.  Olsen,  C.  Barrett,  E.  S.  j 
Johuson,  Jos.  Wood,  H.  L.  Porter,  John 
Collins,  M.  Yetter,  J.  W.  Gribble,  J.  J.  Fos-  i 
ter,  J.  B.  Quimby,  Jesse  W.  Rees,  O.  S.  | 
Humes,  E.  J.  Shea,  J.  M.  Rapelje,  F.  E. 
Bradbury,  F.  J.  Woodward,  John  Dowdel,  | 
A.  D.  Jenkins,  F.  A.  Ressor,  J.  B.  W.  John- 
ston, J.  Mackey,  C.  N.  Dorsey,  P.  T.  Boleyn, 

D.  Good  all,  T.  F.  Hagan,  R.  B.  Kelley,  H. 

L.  Shepard,  J.  S.  Burns,  J.  W.  Mapleson,  W.  ! 
Y.  Pheal,  J.  R.  Benham,  Bart  Hines,  F.  G.  j 
Kellogg,  Thomas  A.  Leeson,  M.  O.  Graves, 

E.  E.  Moyer,  F.  J.  Becker,  G.  Olsen,  John  j 
Ryan,  P.  H.  Miller,  D.  McClelland,  Edward 
C.  Rust,  R.  Reed,  P.  H.  Campbell,  J.  K. 
Porter,  W.  J.  Gillispie,  C.  E.  Baker,  Harry  j 
Raffley,  S.  E.  Garrett,  D.  D.  Mclniss,  0.  0. 
Wichard,  Con  Keefe,  T.  N.  Gleason,  Patrick 
Harty,  Matt  Conlin,  L.  C.  Mann,  P. 
Schmidt,  L.  F.  Hare,  M.  H.  Williams,  W. 

G.  Hogg,  S.  Craig,  S.  J.  Grouth waite,  J. 
Moriarity,  H.  N.  Shupert,  P.  M.  Arthur, 

— Youngsen,  E.  E.  Clark,  T.  P.  Sargent,  D. 
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G.  Ramsey,  S.  E.  Wilkinson,  F.  H.  Mor- 
rison, A.  E.  Brown,  George  W.  New- 
man, and  each  and  every  and  all  of  you  and 
all  your  agents,  sub-agents,  representatives 
and  employes,  and  all  persons  generally, 
whether  employes  of  the  Receivers  of  the 
Northern  Pacific  Railroad  or  not,  and  to  the 
officers,  agents  and  employes  of  Thomas  F. 
Oakes,  Henry  C.  Payne,  and  Henry  C. 
Rouse,  as  Receivers  of  the  Northern  Pacific 
Railroad  Company,  and  to  the  engineers, 
firemen,  train  dispatchers,  telegraphers,  con- 
ductors, and  all  other  employes  of  said 
Thomas  F.  Oakes,  Henry  C.  Payne,  and 
Henry  C.  Rouse,  as  Receivers  of  the  North- 
ern Pacific  Railroad  Company,  and  to  each 
and  every  one  of  you,  and  to  all  persons,  as- 
sociation's and  combinations,  voluntary  or 
otherwise,  whether  employes  of  said  Re- 
ceivers or  not,  and  to  all  persons  generally, 
and  to  each  and  every  one  of  you.  Greeting: 

Whereas,  It  has  been  represented  to  the 
United  States  Circuit  Court  for  the  District  of 
Minnesota,  on  the  part  of  Thomas  F.  Oakes, 
Henry  C.  Payne  and  Henry  C.  Rouse,  as  Re- 
ceivers of  the  Northern  Pacific  Railroad  Com 
pany,  as  by  their  certain  verified  petition  filed 
in  said  cause  on  December  21,  1893,  and  by 
their  supplemental  verified  petitions  tiled  in 
said  cause  on  December  27,  1893,  that  said 
Thomas  F.  Oakes,  Henry  0.  Payne  and  Henry 
C.  Rouse,  as  Receivers  of  the  Northern  Pacific 
Railroad  Company,  ought  to  be  relieved  touch- 
ing the  matters  in  said  petition  more  particu- 
larly described.  And. 

Whereas,  The  United  States  Circuit  Court 
for  the  District  of  Minnesota,  in  a certain 
cause  there  pending  in  which  the  Farmers 
Loan  & Trust  Company  is  the  complainant 
and  the  Northern  Pacific  Railroad  Company, 
Philip  B. Winston,  William  C.  Sheldon,  George 
R.  Sheldon,  William  S.  P.  Prentiss,  William 
C.  Sheldon,  Jr.,  and  Thomas  F.  Oaks,  Henry 

C.  Payne  and  Henry  C.  Rouse,  as  Receivers 
of  the  Northern  Pacific  Railroad  Company  are 
defendants,  did  make  orders  directing  that 
a certain  writ  of  injunction  issue. 

Now  therefore,  In  consideration  thereof  and 
of  the  matters  in  said  petition  set  forth,  you, 
J.  Horan,  S.  P.  Olsen,  C.  Barrett,  E.  S.  John- 
son, Joseph  Wood,  M.  L.  Porter,  John  Col- 
lins, J.  K.  Bingham,  Bart  Hines,  F.  G.  Kell- 
ogg, Thomas  A.  Leeson,  P.  H.  Miller,  D. 
McClelland,  Edward  C.  Rust,  R.  Reed,  Henry 
Raffiey,  S.  E.  Garrett,  D.  D.  Mclniss,  A.  C. 
Wishard,  M.  Vetter,  J.  W.  Dribble,  J.  J. 
Foster,  J.  B.  Quimby,  Jesse  W.  Reese,  O.  S. 
Humes,  E.  J.  Shea,  J.  M.  Rapelje,  F.  E. 
Bradbury,  F.  J.  Woodward,  John  Dowdel,  A. 

D.  Jenkins,  F.  A.  Ressor,  J.  B.  W.  Johnston, 
J Mackey.  C.  F.  Dorsey,  P.  T.  Bolevn,  D. 
Goodall,  T.  F.  Hagan,  R.  B.  Kelley, 'R.  L. 
Shepard,  J.  S.  Burns,  J.  W,  Mapleson,  W. 
Y.  Theal,  M.  O.  Graves,  E.  E.  Moyer,  F.  J. 
Becker,  G.  Olsen,  John  Ryan,  P.  H.  Camp- 
bell, J.  K.  Porter,  W.  j.  Gillispie,  C.  E. 
Baker,  Con  Keefe,  T.  N.  Gleason,  Patrick 
Harty,  Matt  Conlin,  L.  C.  Mann,  P.  Schmidt 
L.  F.  Hare,  M.  H.  Williams,  W.  G.  Hogg,  S. 
Craig,  S.  J.  Grouthwaite,  J.  Moriarity,  H.  L. 
Shupert,  F.  M.  Arthur,  Youngsen,  E.  E. 
Clark,  T.  P.  Sargent,  D.  G.  Ramsey,  S.  E. 
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Wilkinson,  F.  H.  Morrison,  A.  E.  Brown  and 
George  W.  Newman,  and  each  and  every  and 
all  of" you,  and  all  your  agents,  sub-agents, 
representatives  and  employes,  and  all  persons 
generally  whether  employes  of  the  Receivers 
of  the  Nothern  Pacific  Railroad  Company  or 
not,  and  the  officers,  agents  and  employes  of 
Thomas  F.  Oakes,  Henry  C.  Payne  and  Henry 
C.  Rouse  as  Receivers  of  the  Northern  Pacific 
Railroad  Company,  and  the  engineers,  fire- 
men, trainmen,  train  dispatchers,  telegraphers, 
conductors  and  all  other  employes  of  said 
Thomas  F.  Oakes,  Henry  C.  Payne  and 
Henry  C.  Rouse  as  Receivers  of  the  Northern 
Pacific  Railroad  Company,  and  each  and  every 
one  of  you,  and  all  persons,  associations  and 
combinations,  voluntary  or  otherwise,  whether 
employes  of  said  Receivers  or  not,  and  all 
persons  generally  and  each  and  every  one  of 
you  in  the  penalty  which  may  ensue  are  here- 
with strictly  charged  and  commanded  that  you 
and  each  of  you  do  absolutely  desist  and  re- 
frain from  disabling  or  rendering  in  any  wise 
unfit  for  convenient  and  immediate  use,  any 
engines,  cars  or  other  property  of  Thomas  F. 
Oakes,  Henry  C.  Payne  and  Henry  C.  Rouse, 
as  Receivers  of  the  Northern  Pacific  Railroad 
Company,  and  from  interfering  in  any  man- 
ner with  the  possession  of  locomotives,  cars  or 
property  of  the  said  Receivers  or  in  their  cus- 
tody, and  from  interfering  in  any  manner  by 
force,  threats  or  otherwise,  with  men  who  de- 
sire to  continue  in  the  service  of  the  said  Re- 
ceivers and  from  interfering  in  any  manner 
by  force,  threats  or  otherwise,  with  men  em- 
ployed by  the  said  Receivers  and  from  inter- 
fering with  or  obstructing  in  anywise  the 
operation  of  their  railroad  or  any  portion  there- 
of or  the  running  of  engines  and  trains  thereon 
and  thereover,  as  usual,  and  from  any  inter- 
ference with  the  telegraph  lines  of  said  Re- 
ceivers, or  along  the  lines  of  railways  operated 
by  said  Receivers,  or  the  operation  thereof,  and 
generally,  from  interfering  with  the  officers 
and  agents  of  said  Receivers,  or  their  em- 
ployes in  any  manner,  by  actual  violence  or 
by  intimidation,  threats  or  otherwise,  in  the 
full  and  complete  possession  and  management 
of  said  railroad  and  of  all  the  property  there- 
unto pertaining,  and  from  interfering  with 
any  and  all  property  in  the  custody  of  the  said 
Receivers,  whether  belonging  to  the  said  Re- 
ceivers, or  to  shippers,  or  to  other  owners,  and 
from  interfering,  intimidating  or  otherwise  in- 
juring or  inconveniencing  or  delaying  the 
passengers  being  transported,  or  about  to  be 
transported  over  the  railway  of  said  Receivers, 
or  any  portion  thereof,  by  said  Receivers,  or 
by  interfering  in  any  manner,  by  actual  vio- 
lence or  threats,  and  otherwise  preventing  or 
endeavoring  to  prevent  the  shipment  of  freight 
or  transportation  of  the  mails  of  the  United 
States  over  the  road  operated  by  said  Re- 
ceivers, until  the  further  order  of  the  court. 

This  process  is  directed  to  the  marshal  for 
the  District  of  Minnesota,  who  is  hereby  com- 
manded to  execute  the  same  within  his  juris- 
diction, and  to  make  due  return  thereof  with- 
out delay. 

In  testimony  whereof,  Honorable  Melville 
W.  Fuller,  Chief  Justice  of  the  Supreme  Court 
of  the  United  States,  has  caused  the  seal  of 
said  circuit  court  to  be  hereunto  affixed,  this 
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day  of A.  D.  189..  and  in 

the  118th  year  of  our  independence. 

Attest:  

Clerk. 

Now,  as  comparisons  are  in  order,  I am  will- 
ing to  submit  the  said  orders  side  by  side  to 
the  candid  reader  so  that  he  may , determine 
which  is  the  more  preferable,  the  one  which 
authorized  The  Union  Pacific  Receivers  to  put 
in  force  the  new  schedule,  if  in  their  judg- 
ment the  same  were  fair  and  reasonable , or 
the  order  made  in  the  Northern  Pacific  case  in 
which  the  Receivers  were  “ authorized ” and 
instructed  to  put  in  force  the  new  schedule, 
and  that  too  within  five  days  after  making  the 
last  order.  It  was  a ‘ fundamental  error ” as 
stated  in  the  opinion,  to  put  in  force  a new 
schedule,  no  previous  notice  of  which  had  been 
given  before  making  the  order,  but  of  which 
more  than  thirty  days  notice  had  been  given 
before  the  change  was  to  take  effect,  what  sort 
of  ‘ ‘error”  was  it  to  make  the  orders  in  the 
Northern  Pacific  case,  putting  in  force  new 
schedules  no  notice  of  which  had  been  given, 
and  which  schedules  were  to  take  effect  in 
five  days  after  the  last  order  adopting  them 
and  directing  their  enforcement.  The  an- 
swer will  probably  suggest  itself.  Much  is 
said  in  the  opinion  in  denunciation  of  issuing 
injunctions  in  such  cases,  as  they  are  calcu- 
lated, as  it  is  claimed,  to  induce  strikes.  This 
may  be  true,  but  it  seems  that  this  matter 
must  have  been  overlooked  in  the  Northern 
Pacific  case,  as  there  the  injunction  issued 
against  all  mankind  generally  as  well  as  against 
a very  large  number  by  name.  The  trouble 
here  seems  to  be  in  following  what  may  pos- 
sibly be  a very  bad  precedent  set  by  another 
judge,  whose  rulings  it  has  heretofore  been 
customary  to  follow. 

After  the  making  of  the  order  of  the  27th  of 
January,  Judge  Riner,  the  United  States  Dis- 
trict Judge  for  Wyoming,  made  an  order,  and 
it  is  understood  issued,  or  ordered  issued,  an 
injunction  restraining  the  Receivers  of  the 
Union  Pacific  from  carrying  the  new  wage 
schedule  into  effect  in  Wyoming  and  Colorado. 
This  had  the  effect  of  nullifying,  to  some  ex- 
tent, the  order  made  the  27th  of  January. 
These  adverse  orders  resulted  in  the  hearing 
recently  had  in  this  court,  where  the  order  last 
named  was  revoked.  When  the  hearing  came 
on,  Judge  Riner,  who  had  heretofore  enjoined 
the  enforcement  of  the  order  of  the  27th  of 
January,  as  was  understood,  was  called  here 
from  another  state  to  hear  the  case  with  Judge 
Caldwell,  whilst  I was  excluded  and  entirely 
ignored.  This  may  have  been  judicial 
courtesy,  hut  other  names  would  describe  it 
more  correctly. 

That  afforded  me  no  opportunity  whatever 
to  defend  or  justify,  or  give  reasons  for  what 
had  been  done  in  the  premises.  I thought 
then,  and  still  think,  that  ordinary  fairness,  in- 
dependent of  any  question  of  judicial  courtesy, 
ought  to  have  afforded  an  opportunity  to  ex- 
plain the  reasons  for  making  the  order,  more 
especially  so  because  of  so  much  adverse  criti- 
cism of  the  same. 

At  the  very  beginning  of  the  hearing  of  this 
application  I found  that  it  was  “a  condition 
and  not  a theory  that  confronted  me.”  Hence 
the  preceding  history  and  explanation  of 
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things  is  thought  necessary  and  proper  to  show 
the  reasons  for  making  the  order  of  the  27th 
of  January,  which  I have  heretofore  had  no 
opportunity  to  explain  or  defend.  To  save 
any  misapprehension  I desire  to  say  that  no 
exceptions  are  taken  to  any  part  Judge  Riner 
has  been  required  to  take  in  connection  with 
any  matter  growing  out  of  this  litigation. 

The  petition  presented  and  now  under  con- 
sideration shows,  in  substance,  that  the  com- 
mitteemen before  named  represent  about  four 
thousand  employes  of  the  railroad  who  are 
members  of  the  American  Railway  Union. 
That  the  men  they  represent  have  been  in  the 
employ  of  the  company  from  six  months  to 
twenty  years.  That  the  wages  usually  paid  to 
the  men  for  a great  length  of  time  had  been 
reduced  on  the  first  day  of  last  September, 
and  that  the  wages  paid  before  the  reduction 
were  only  fair  and  reasonable.  The  prayer  of 
the  petition  is  for  a restitution  of  the  old 
schedule  as  it  stood  before  the  change  which 
took  effect  on  the  first  of  September  last.  It. 
is  claimed  on  the  one  side  and  admitted  on  the 
other,  that  eight  or  ten  thousand  of  the  men 
are  affected  by  the  reduction,  a large  part  of 
whom  were  common  laborers,  such  as  the  ones- 
who  wield  the  shovel  and  pick  or  handle  the 
freight  and  heave  the  coal.  Some  of  the  men 
so  employed  belong  to  other  organizations,  in- 
cluding the  Knights  of  Labor,  whilst  some  of 
them  belong  to  no  organization  of  the  sort. 

If  it  should  be  thought  proper  to  make  any 
order  whatever  in  the  direction  asked,  then 
any  such  order  ought  to  be  for  the  benefit  of  all 
parties  similarly  situated,  whether  belonging  ! 
to  any  of  the  associations  or  not.  In  such  a 
matter  all  should  be  treated  fairly,  and,  so  | 
far  as  practicable,  alike.  There  is  no  particu-  ? 
lar  question  of  law  to  be  considered  here.  It, 
is  simply  a question  of  expediency  and  fair 
dealing.  Of  course,  when  by  order  of  court 
the  Receivers  take  possession  of  a railroad  for 
the  purpose  of  operating  it  there  is  an  implied  I 
authority  on  their  part  to  employ  and  pay  for 
all  necessary  force  to  carry  out  the  object  of  < 
appointment.  It  would  need  no  special  order 
of  a court  to  authorize  that  to  be  done.  It 
would  follow,  as  a necessary  consequence,  that 
the  Receivers  would  have  the  right  to  pay  a 
just  and  reasonable  compensation  for  the  ser- 
vices to  be  performed  in  the  operation  of  the  ' 
road.  It  is  necessary  for  the  Receivers  to  have 
a large  number  of  men  to  operate  the  road  suc- 
cessfully. It  cannot  be  done  without  it.  If 
necessary  men  cannot  be  employed  at  just  and 
reasonable  rates,  as  viewed  from  the  Receivers* 
standpoint,  then  they  would  be  fully  justified  in 
applying  to  the  court  for  leave  to  pay  more  than 
the  usual  and  ordinary  rates.  If  the  men  in 
the  employ  of  the  road  think  they  do  not  re- 
ceive enough  compensation  for  the  work  they 
do,  they  have  the  right  to  apply  to  the  Re- 
ceivers or  the  court  to  have  their  wages  in- 
creased. 

And  on  a proper  showing  made,  justice  will 
be  done. 

This  case  is  no  exception  to  the  rule  as  here 
stated,  several  thousand  of  these  men,  it  is  ; 
claimed,  receive  but  small  pay,  many  of  them 
not  more  than  $1.25  per  day.  They  are  entitled 
to  great  consideration,  much  more  than  those 
who  receive  the  high  rate  of  wages.  But  the 
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wages  they  are  at  the  present  time  receiving 
were  fixed  by  the  railroad  officers  long  before 
the  Receivers  were  appointed.  The  compensa- 
tion then  fixed  was  supposed  to  be  fair  and 
reasonable  and  as  much  as  other  railroads  were 
paying  for  similar  services.  Considerable  tes- 
timony was  taken  which  tended  to  show  that  a 
part  of  the  employes  were  not  at  the  present 
time  receiving  living  wages.  Many  of  them 
doubtless  are,  whilst  some  of  them  are  certainly 
not.  After  the  testimony  had  all  been  pre- 
sented, the  Receivers  presented  a petition, 
through  their  attorney,  Mr.  Thurston,  asking 
leave  to  restore  the  schedule  in  force  before  the 
first  of  September  last.  These  and  similar  mat- 
ters ought,  as  a general  proposition,  to  be  left 
mainly  to  the  Receivers  to  manage.  On  their 
judgment,  it  may  be  stated,  it  is  safe  to  rely. 
It  is  there  where  these  matters,  at  least  in  part, 
must  be  left.  The  Receivers  manifest  a dis- 


position to  do  what  is  fair  with  the  employes. 
They  must  have  a chance  to  do  voluntarily,  at 
least  in  part,  what  the  petitioners  ask  herein 
to  have  done.  Authority  will  be  given  them 
to  do  as  requested  if  in  their  judgment  it  ought 
to  be  done. 

An  order  will  be  entered  directing  the  Re- 
ceivers to  restore  the  old  wage  schedule  in 
force  before  the  first  day  of  September  last,  so 
far  as  it  relates  to  the  men  represented  by  these 
petitioners,  and  others  similarly  situated.  And 
in  cases  where  the  men  receive  less  than  $60.00 
per  month  the  increased  pay  shall  commence 
on  the  first  of  March  last. 

And  in  all  cases  where  the  men  received 
$60.00  per  month  or  over  the  increase  pay  shall 
commence  on  the  first  of  the  present  month. 

This  order  shall  remain  in  force  until  other- 
wise ordered. 


UNITED  STATES  CIRCUIT  COURT,  NORTHERN  DISTRICT  OF  ILLINOIS. 


SWIFT  & CO. 
v. 

PHILADELPHIA  & READING  R.  CO. 


SAME 

v. 

CENTRAL^  VERMONT  R.  CO. 


SAME 

v. 

FITCHBURG  R.  CO. 


SAME 

v. 

NEW  YORK,  CHICAGO  & ST.  LOUIS  R.  CO. 


SAME 

v. 

DELAWARE,  LACKAWANNA  & WESTERN  R.  CO. 


1.  In  the  absence  of  some  prohibition  or  restraint, 
common  law  or  statutory,  a common  carrier  may 
lawfully  demand  or  contract  for  such  compensa- 
tion for  carriage  as  he  may  be  able  to  obtain, 
without  regard  to  its  unreasonableness. 

2.  Congress  has  not  adopted  the  common  law  of 
England  as  a national  municipal  law.  The  en- 
forcement of  the  common  law  by  the  courts  of 
the  United  States  has  in  every  instance  been  as 
the  municipal  law  of  the  state  by  which  the  sub- 
ject-matter was  affected. 

3.  Outside  of  the  Interstate  Commerce  Act  there 
is  no  law  of  the  United  States,  as  a distinct  sover- 
eignty, imposing  any  restraint  upon  the  imposi- 
tion by  a carrier  of  unreasonable  rates. 

4.  A state  law  prohibiting  the  exaction  by  carriers 


of  unreasonable  rates  is,  as  applied  to  a contract 
for  shipment  from  one  state  to  another,  an  inter- 
ference with  interstate  commerce  and  cannot  be 
so  applied. 

5.  A contract  for  interstate  shipment  does  not 
come  within  a state  law  regulating  rates  because 
made  in  that  state  so  that  such  law  will  introduce 
a new  term  into  the  contract,  but  its  utmost  ef- 
fect would  be  to  forbid  a contract  for  an  unrea- 
sonable rate  and  make  the  contract  unlawful, 
leaving  the  transaction  open  to  adjustment  un- 
der the  laws  of  the  United  States. 

6.  A United  States  court  in  a case  removed  from 
a state  court  on  the  ground  of  diverse  citizenship 
has  no  jurisdiction  over  a question  as  to  the- 
reasonableness  of  an  interstate  commerce  rate. 
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ON  DEMURRER  to  complaints  in  actions  at  law  to  recover  back  the  amounts  of  unreason- 
able freight  rales  alleged  to  have  been  exacted  of  plaintiff  for  the  carriage  of  commodities 
shipped  over  the  defendant  roads.  Demurrer  sustained. 

The  facts  are  stated  in  the  opinion. 


Messrs.  Albert  H.  Veeder  and  Mason  B.  Loomis  for  complainants. 

Messrs.  Walker  & Eddy,  for  defendants  Fitchburg  R.  Co.,  New  York,  C.  & St.  L.  R. 
Co.,  and  Delaware,  L.  & W.  R.  Co. 

Messrs.  Ullman  & Hacker  and  Osborn  & Lynde  for  defendant  Philadelphia  & R.  R.  Co. 
Messrs.  Schuyler  & Kremer,  for  defendant  Central  Vermont  R.  Co. 


Grosscup,  D.  J.,  delivered  the  opinion  of 
the  court: 

The  declarations  in  these  cases  are  substan- 
tially alike.  The  first  three  counts  with  some 
variations,  aver  that  the  plaintiff  is  a corpora- 
tion engaged  in  the  business  of  shipping  dressed 
beef  and  other  provisions  from  the  Union 
Stock  Yards,  in  Chicago,  to  New  York,  Mon- 
treal, and  other  points  in  the  eastern  states  and 
Canada;  that  after  the  4th  day  of  April,  1887, 
<the  date  the  interstate  commerce  law  went  into 
effect)  and  until  April,  1888,  the  plaintiff,  from 
time  to  time,  delivered  and  the  defendant  ac- 
cepted for  transportation  to  such  terminal 
points  certain  of  its  manufactured  products; 
that  the  defendants  were  common  carriers,  en- 
gaged with  other  common  carriers,  in  transport- 
ing continuously  from  Chicago  to  the  eastern 
terminal  points  at  certain  rates  established 
and  then  in  force  as  the  rate  between  such 
points;  that  the  plaintiff  was  compelled  to  pay 
these  defendants,  according  to  the  schedule 
rates  the  sum  of  65  cents  per  100  pounds  from 
Chicago  to  New  York  for  Boston,  and  other 
rates  in  like  proportion  to  other  points;  and  that 
the  rates  so  taken  and  exacted  were  unjust  and 
unreasonable.  Two  of  these  counts  allege  that 
these  rates  were  established  by  combination  be- 
tween defendant  and  other  corporations,  and 
that  the  plaintiff  paid  the  same  under  protest. 
The  other  special  counts,  except  the  fifth  and 
.seventh,  are  substantially  the  same,  except  that 
they  aver  that  the  defendants,  and  the  other 
•common  carriers  engaged  with  them  in  trans- 
porting the  goods,  used  bills  of  lading  for  such 
shipments  in  the  name  and  style  of  the  Great 
Eastern  Fast  Freight  Line,  or  other  fast  freight 
lines.  The  fifth  and  seventh  counts  are  sub- 
stantially the  same  as  the  others,  except  that 
they  proceed  expressly  under  the  Interstate 
Commerce  Act.  Most  of  the  defendants  de- 
murred to  all  the  special  counts,  one  of  them, 
the  Delaware,  Lackawanna  & Western  Rail- 
road Company,  in  place  of  a demurrer,  filed  a 
plea  to  the  jurisdiction  to  the  fifth  and  seventh 
counts.  The  cases  are  removed  here,  on  the 
petition  of  the  defendants,  from  the  state 
•courts,  on  the  ground  of  diverse  citizenship. 

The  general  question  raised  by  the  demurrer 
is  whether  there  is  any  law,  common  or  statu- 
tory, applicable  to  the  transactions  set  forth, 
which  prohibits  the  exaction  of  unreasonable 
Tates,  or  affects  any  contract  between  the  ship- 
per and  carriers  whereby  unreasonable  rates 
are  stipulated  for  ana  taken.  There  can  be  no 
question  that,  in  the  absence  of  such  prohibi- 
tion or  restraint,  a common  carrier  can  law- 
fully demand  or  contract  for  such  compensa- 
tion for  carriage  as  he  may  be  able  to  obtain. 
His  privileges  would,  in  such  cases,  be  like 
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those  of  any  other  person,  and  subject  only  to 
the  economic  laws  which  flow  from  trade  and 
competition.  If  there  is  any  municipal  law 
which  supersedes  or  supplements  these  econo- 
mic laws,  and  subjects  the  carrier  to  restraints 
or  regulations  not  imposed  upon  general  busi- 
ness, it  must  be  found  either  in  the  municipal 
law  of  the  states  or  in  a law  of  the  United 
States. 

It  is  not  disputed  that  within  the  territory  of 
the  states,  and  upon  subjects  affected  by  state 
law,  such  a prohibition  exists.  It  is  one  of 
the  restraints  embodied  in  the  common  law  of 
England,  and  is  therefore  in  force  within  every 
jurisdiction  where  the  common  law  is  the  law 
of  the  land.  It  seems  to  me  equally  clear  that, 
outside  of  the  Interstate  Commerce  Act,  there 
is  no  law  of  the  Unitedr  States,  as  a distinct 
sovereignty,  imposing  such  restraint.  The 
United  States,  as  a distinct  sovereignty,  im- 
poses no  laws  upon  its  subjects,  except  such  as 
are  expressly  or  impliedly  enacted  by  Congress. 
Congress  has  not  adopted  the  common  law  of  ! 
England  as  a national  municipal  law.  The 
courts  of  the  United  States  have  had  many 
occasions  to  enforce  the  common  law,  but  in 
every  instance  it  has  been  as  the  municipal  law  ■; 
of  the  state  by  which  the  subject-matter  was 
affected.  Outside  of  the  Interstate  Commerce  j 
Act,  there  is  no  enactment  of  Congress,  and  no 
self-operating  provision  of  the  Federal  Consti-  j 

tution,  which  expressly  or  by  implication  evi-  j 

dences  a command  or  purpose  to  interfere  with 
the  freedom  of  interstate  commerce,  or  layany 
restraint  upon  the  rights  of  carriers  or  shippers  i 
engaged  therein.  Welton  v.  Missouri,  91  U. 

S.  282,  23  L.  ed.  350;  Brown  v.  Houston , 114 
U.  S.  622,  29  L.  ed.  257. 

The  question  then  arises,  is  the  municipal  ( 
law  of  the  state  applicable  to  the  transaction 
set  forth  in  the  declaration?  Is  the  act  or  con- 
tract of  a carrier,  who  accepts  goods  for  car- 
riage from  one  state  into  another,  subject  to 
that  particular  provision  of  the  municipal  law 
of  the  several  states  where  the  goods  are  taken, 
or  through  which  they  are  conveyed,  which 
prohibits  the  exaction  of  unreasonable  rates? 
There  can  be  no  doubt  that  to  Congress  is  given, 
by  the  Constitution,  the  absolute  power  to  reg- 
ulate commerce  between  the  states.  This 
power,  independently  of  legislation,  is  not 
necessarily  exclusive  of  the  right  of  the  states 
to  reasonably  regulate  such  incidents  of  inter- 
state commerce,  lying  within  their  respective 
jurisdictions,  as  wharves,  pilots,  harbors, 
roads,  bridges,  etc.  A wharf,  harbor,  or 
bridge  lying  within  a state  is  a tangible  entity, 
over  which  the  laws  of  the  state  extend.  The 
cost  of  their  creation  and  the  expenses  of  their 
maintenance  make  the  imposition  of  tolls  or 
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charges  not  only  reasonable,  but  necessary. 
These  must  be  enforced  by  and  subject  to  some 
law,  and,  in  the  absence  of  congressional  leg- 
islation, there  is  no  law  except  that  of  the 
state.  The  application  of  state  law  in  such 
cases  is  not  inconsistent  with  the  general  power 
conferred  upon  Congress,  and  does  not  intro- 
duce into  commerce  between  the  states  either 
confusion  or  restraint.  Such  regulations  may 
exist  harmoniously  with  regulations  imposed 
by  other  states  upon  wharves,  harbors,  and 
bridges  within  their  territorial  limits.  But  the 
fixing  of  a rate  for  the  carriage  of  goods  from 
one  state  to  another  is  not  simply  an  incident 
of,  or  appurtenance  to,  commerce,  but  is  the 
very  core  and  essence  of  interstate  commerce. 
It  is  not  a physical  entity  within  the  limits  of 
a state,  and  it  cannot  be  subject  to  regulation 
in  one  state  without  coming  into  interference 
with  the  equally  rightful  regulations  of  other 
states,  and  thus  producing  hopeless  contradic- 
tion and  confusion.  How  can  Illinois  deter- 
mine what  is  a reasonable  charge  for  carriage 
across  Indiana,  Ohio,  or  Pennsylvania?  The 
reasonableness  of  such  rate  depends,  among 
other  things,  upon  the  cost  of  construction  and 
wages  paid  beyond  her  jurisdiction;  the  amount 
of  capitalization  allowed,  and  taxes  and  assess- 
ments exacted,  by  other  jurisdictions;  the 
terms  of  contracts  for  the  interchange  of  freight 
between  carriers,  made  and  allowed  under  the 
laws  of  other  states;  and  the  amount  of  traffic 
carried,  which  mgy,  in  turn,  be  affected  by  the 
laws  of  the  other  states  governing  the  acquisi- 
tion of,  or  consolidation  with,  other  lines. 
These,  and  many  others,  are  the  elements  of 
the  cost  of  carriage,  and,  before  the  reason- 
ableness of  a rate  can  be  determined,  the  cost 
must  be  ascertained.  The  reasonableness  of 
rates  for  such  long  distances,  and  over  differ- 
ent methods  of  conveyance,  can  only  be  ap- 
proximately ascertained  at  best,  by  men  of 
special  learning  and  equipment  in  such  mat- 
ters. Is  it  possible  that  the  Constitution  con- 
templates that  such  learning  can  be  found  in 
the  courts  and  juries  of  every  county  traversed 
by  a line  1000  miles  long?  I am  of  the  opin- 
ion that  a rate  for  the  carriage  of  interstate 
commerce,  dependent,  as  it  is,  for  its  reason- 
ableness upon  so  many  different  considerations 
of  expenditure,  business,  and  interpretations  of 


the  laws  of  different  states,  is  essentially  a na- 
tional affair,  and  its  regulation  is  therefore  ex- 
clusively national.  The  rate  of  carriage  is  the 
heart  pulse  of  commerce,  and  can  be  subject 
safely  to  a single  source  of  restraint  only. 
Many  restraints,  themselves  entirely  different 
and  inconsistent  with  each  other,  would  de- 
stroy the  very  possibility  of  uniformity  or  fix- 
edness of  rates.  It  follows,  therefore,  that  in 
my  opinion  the  local  municipal  law  of  the 
several  states  is  not  applicable  to  the  reason- 
ableness of  these  rates,  and  cannot  be  appealed 
to  as  a basis  for  suits  such  as  these. 

It  is  urged  on  argument  that,  inasmuch  as 
the  contracts  for  shipment  were  made  in  Illi- 
nois, the  law  of  Illinois  necessarily  entered  into 
their  constitution  and  terms;  that  a contract 
could  not  be  made  which  contravened  the  mu- 
nicipal law  of  the  state.  The  counts  of  the 
declaration  which  proceed  upon  contract  as- 
sume that  the  rate  charged  was  agreed  upon 
between  the  parties.  Now  the  law  of  Illinois 
does  not  introduce  a new  term  into  this  con- 
tract. Its  utmost  effect  would  be  to  forbid 
a contract  for  an  unreasonable  rate,  and  there- 
fore make  the  supposed  contract  unlawful. 
But  the  effect  of  this  would  be  simply  to  abro- 
gate the  contract,  and  leave  the  transaction 
open  to  such  adjustment  as  the  application  of 
the  proper  laws  allowed.  That  law,  as  has 
already  been  pointed  out,  cannot  be  found  in 
the  jurisdiction  of  the  states,  but  only  in  the 
body  of  the  laws  of  the  United  States. 

Those  counts  of  the  declaration  which  pro- 
ceed directly  upon  the  Interstate  Commerce  Act 
cannot  be  sustained  in  these  suits.  The  courts 
of  the  United  States,  upon  removed  cases,  have 
no  wider  jurisdiction  than  have  the  courts  of 
the  state  from  which  they  were  removed.  The 
removal  simply  transfers  the  hearing  from  the 
state  to  the  national  tribunal,  but  does  not  en- 
large the  right  of  the  court  to  hear  the  cause. 
The  right  to  question  the  reasonableness  of  an 
interstate  commerce  rate  is  a matter  of  primary, 
as  well  as  of  exclusive  jurisdiction  in  the  Fed- 
eral courts.  It  does  not  reside  in  the  jurisdic- 
tion of  the  state  courts,  or  of  the  Federal  courts, 
acquired  by  the  fact  of  diverse  citizenship. 

For  the  reasons  above  stated,  the  demurrers 
are  sustained,  and  the  several  counsel  will  pre- 
pare their  orders  accordingly. 
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No  authority  to  punish  the  agent  of  a carrier  en- 1 Wilson  Law  of  1890,  which  makes  liquors  subject  to 
gaged  in  interstate  commerce,  under  a state  law,  ) the  operation  of  state  laws  upon  their  arrival  in 
for  receiving  in  the  course  of  his  employment  li-  i the  state, 
quors  imported  from  another  state,  is  given  by  the  I 
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the  alleged  violation  of  the  state  law  prohibiting  the  importation  of  intoxicating  liquors.  Peti- 
tioner discharged. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bryan  & Bryan  for  petitioner. 

Mr.  W.  St.  J.  Jervey  for  respondent. 


Simonton,  D.  J.,  delivered  the  opinion  of 
the  court  i 

This  case  comes  up  on  a petition  for  habeas 
corpus,  the  rule  thereon,  and  the  return  there- 
to. James  E.  Edgerton,  the  petitioner,  is  the 
general  freight  and  passenger  agent  of  the 
Clyde  Line  of  steamships,  and  its  general  man- 
ager in  the  port  of  Charleston.  These  steam- 
ships ply  between  New  York,  Charleston,  and 
Jacksonville  over  the  high  seas.  Their  busi- 
ness is  that  of  common  carriers  engaged  in 
foreign  commerce  and  in  commerce  between 
the  states. 

On  the  19th  of  September,  1898,  there  were 
brought  to  this  port  in  the  steamship  Seminole, 
and  unloaded  at  the  dock  of  the  line,  along 
with  other  freight  of  a miscellaneous  charac- 
ter, 12  barrels.  Each  barrel  had  its  mark, — 
nine  of  them  were  lettered;  three  had  on  them 
the  name  of  the  consignee  in  full.  On  each 
barrel  was  a statement  of  its  supposed  con- 
tents,— two  were  marked  “Soda  Water;”  five, 
“Ginger  Ale;”  one,  “Sarsaparilla;”  one,  “Min- 
eral Water;”  one,  “B  Cider.”  The  manifest 
showed  that  all  of  the  barrels  were  shipped  in 
due  course  at  New  York,  for  delivery  at  the 
port  of  Charleston.  On  reaching  the  dock 
they  were  discharged  with,  and  as  a part  of, 
the  ship’s  cargo.  On  that  day  one  R.  H.  Pep- 
per obtained  a warrant  from  a trial  justice  in 
Charleston,  which,  after  reciting  that  com- 
plaint had  been  made  before  him  by  said  Pep- 
per that  “James  E.  Edgerton,  general  freight 
agent  of  the  Clyde  Steamship  Company,  has 
brought  into  this  state  12  barrels  of  intoxicating 
liquors,  in  violation  of  sections  2 and  25  of  an 
act  approved  December  24,  1892,”  commands 
the  arrest  of  Edgerton,  to  be  brought  before 
the  justice,  to  be  dealt  with  according  to  law. 
The  affidavit  with  the  warrant  alleges  that 
“Edgerton  did  unlawfully  bring  into  this  state 
the  intoxicating  liquors,  contrary  to  the  act  of 
assembly  in  such  case  made  and  provided,  and 
that  Edgerton  is  not  a licensed  dispenser,  and 
is  without  any  permission  or  license  to  bring 
in  the  same.”  The  petitioner  was  arrested, 
carried  before  the  trial  justice,  released  on  bail, 
was  afterwards  surrendered  by  his  sureties, 
and  is  now  in  custody  of  the  sheriff  'of  Char- 
leston county  under  this  warrant.  He  prays 
his  discharge,  for  that  his  arrest,  and  the  act 
of  assembly  upon  which  it  is  based,  are  in  con- 
travention of  the  interstate  commerce  law,  of 
which  he  seeks  the  protection.  The  return  of 
the  sheriff  gives  as  the  cause  of  detention  that 
Edgerton  has  been  under  recognizance  to  an- 
swer for  a violation  of  the  law  of  the  state,  and 
was  surrendered  by  his  sureties.  The  barrels 
in  question  were  opened,  and  were  found  to 
contain  beer, — an  intoxicating  liquor. 

Looking  to  the  warrant  as  stating  the  cause 
and  ground  of  arrest,  and  assuming  that  the 
act  of  assembly  which  it  quotes  as  its  authority 
does  in  fact  forbid  the  bringing  of  intoxicating 
liquors  into  this  state,  the  question  is,  can  any 
state  forbid  the  importation  of  intoxicating 
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liquors  into  its  territory  by  a common  carrier 
engaged  in  interstate  and  foreign  commerce?' 

The  authority  to  regulate  commerce  with  for- 
eign countries  and  between  the  states  is  ex- 
clusively in  the  Congress  of  the  United  States. 
When  Congress  has  not  legislated  on  any  part 
of  this  subject,  such  commerce  is  free.  Bow- 
man v.  Chicago  & N.  W.  R.  Co.  1 Inters. 

Com.  Rep.  828,  125  U.  S.  465,  31  L.  ed.  700;. 

Mr.  Justice  Field,  in  Mobile  County  v.  Kim- 
ball, 102  U.  S.  696,  26  L.  ed.  239,  says: 

“That  power  [to  regulate  commerce]  is  in- 
deed without  limitation.  It  authorizes  Con- 
gress to  prescribe  the  conditions  upon  which 
commerce  in  all  its  forms  shall  be  conducted 
between  our  citizens  and  the  citizens  or  sub- 
jects of  other  countries,  and  between  the  citi- 
zens of  the  several  states  and  to  adopt  meas- 
ures to  promote  its  growth  and  insure  its 
safety.  * * * Some  of  them  [the  subjects- 
of  commerce]  are  national  in  their  character, 
and  admit  and  require  uniformity  of  regula- 
tion,— affecting  alike  all  the  states  * * * Of 
the  former  class  may  be  mentioned  all  that 
portion  of  commerce  with  foreign  countries  or 
between  the  states  which  consists  in  the  trans- 
portation, purchase,  sale,  and  exchange  of 
commodities.  Here,  then,  can  be  of  necessity- 
only  one  system  or  plan  of  regulations,  and  : 
that  Congress  alone  can  prescribe.” 

Mr.  Justice  Lamar,  in  Kidd  v.  Pearson , 2 j 
Inters.  Com.  Rep.  235,  128  U.  S.  17,  32  L.  ed.  ! 
349,  says  : 

“ The  power  expressly  conferred  upon  Con- 
gress to  regulate  commerce  is  absolute  and 
complete  in  itself,  with  no  limitations  other 
than  are  prescribed  in  the  Constitution;  is  to  a 
certain  extent  exclusively  vested  in  Congress; 
so  far  free  from  state  action;  is  coextensive 
with  the  subject  on  which  it  acts,  and  cannot 
stop  at  the  external  boundary  of  a state,  but  | 
must  enter  into  the  interior  of  every  state 
whenever  required  by  the  interests  of  com-  ' 
merce  with  foreign  nations  or  among  the  sev-  \ 
eral  states.” 

In  Bowman  v.  Chicago  & N.  W.  R.  Co.  1 
Inters.  Com.  Rep.  823,  125  U.  S.  465,  31  L.  ed. 

700,  a statute  of  Iowa  forbidding  common 
carriers  to  bring  intoxicating  liquors  into  the 
state  from  any  state  or  territory  without  being 
first  furnished  with  a certificate  under  the  seal 
of  the  auditor  of  the  county  to  which  it  is  to 
be  transported  or  consigned,  certifying  that 
the  consignee,  or  the  person  to  whom  it  is  to  be 
transported  or  delivered,  is  authorized  to  sell 
intoxicating  liquors  in  the  county,  although 
adopted  without  a purpose  of  affecting  inter- 
state commerce,  but  as  a part  of  a general  sys- 
tem designed  to  protect  the  health  and  morals 
of  the  people  against  the  evils  resulting  from 
the  unrestricted  manufacture  and  sale  of  in- 
toxicating liquors  within  the  state,  is  neither 
an  inspection  law  nor  a quarantine  law,  but  is 
essentially  a regulation  of  commerce  among 
the  states,  affecting  interstate  commerce  in  an 
essential  and  vital  part,  and,  not  being  sane- 
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tioned  by  the  authority,  express  or  implied  of 
Congress,  is  repugnant  to  the  Constitution  of 
the  United  States. 

In  Leisy  v.  Hardin,  2 Inters.  Com.  Rep.  36, 
135  U.  S.  100,  34  L.  ed.  128,  the  Supreme 
Court  of  the  United  States,  speaking  through 
the  chief  justice,  distinctly  recognize  intoxicat- 
ing liquor  as  an  article  of  commerce: 

“ They  are  subjects  of  exchange,  barter,  and 
traffic,  like  any  other  commodity  in  which  a 
right  of  traffic  exists,  and  are  so  recognized  by 
the  usages  of  the  commercial  world,  the  laws 
of  Congress,  and  the  decisions  of  the  courts.” 

The  precise  question  we  are  discussing  was 
decided  in  that  case.  It  was  held  that,  in  the 
absence  of  legislation  on  the  part  of  Congress, 
no  state  can  prohibit  the  importation  of  in- 
toxicating liquors  from  abroad  or  from  a sister 
:state;  and,  further,  that  the  police  power  of 
the  state  over  the  imported  article  does  not 
commence  the  instant  when  the  article  enters 
the  country,  but  only  when  it  has  become  in- 
corporated in  and  mixed  up  with  the  mass  of 
property  in  the  country.  The  effect  of  this 
decision  was  to  protect  an  imported -article 
while  in  the  original  package,  and,  inasmuch 
as  the  right  to  sell  followed  the  right  to  im- 
port, the  original  package  could  be  sold  un- 
broken, notwithstanding  that  the  law  of  the 
state  into  which  it  was  imported  absolutely 
forbade  the  manufacture  or  sale  of  intoxicat- 
ing liquors.  To  meet  this  last  conclusion, 
Congress  passed  the  Act  of  1890  commonly 
known  as  the  “ Wilson  Act.”  Its  title  is  “ An 
Act  to  Limit  the  Effect  of  the  Regulations  of 
Commerce  between  the  Several  States  and 
J'oreign  Countries  in  Certain  Cases.”  Its  pro- 
visions are  : 

“That  all  fermented,  distilled,  or  other  in- 
toxicating liquors  or  liquids  transported  into 
any  state  or  territory,  or  remaining  therein  for 
use,  consumption,  sale  or  storage  therein,  shall, 
upon  arrival  in  such  state  or  territory  be  sub- 
ject to  the  operation  and  effect  of  the  laws  of 
such  state  or  territory  enacted  in  the  exercise 
nf  its  police  powers  to  the  same  extent  and  in 
the  manner  as  though  such  liquids  or  liquors 
had  been  produced  in  such  state  or  territory, 
and  shall  not  be  exempt  therefrom  by  reason 
of  being  introduced  therein  in  original  pack- 
ages or  otherwise.”  26  Stat.  at  L.  313. 

It  will  be  noticed  that  this  Act  does  not  in 
any  way  forbid  the  importation  of  intoxicat- 
ing liquors;  indeed  it  deals  with  such  liquors 
.after  having  been  transported  into  any  state. 


In  this  connection  it  is  well  to  compare  the 
provisions  of  the  Act  of  Congress  extending 
the  police  power  of  the  states  over  nitro- 
glycerine : 

“ The  two  preceding  sections  shall  not  be  so 
construed  as  to  prevent  any  state,  territority, 
district,  city  or  town  within  the  United  States 
from  regulating  or  prohibiting  the  traffic  in  or 
transportation  of  those  substances  between 
persons  and  places  lying  or  being  within  their 
respective  territorial  limits  or  from  prohibit- 
ing the  introduction  thereof  into  such  limits 
for  sale,  use  or  consumption  therein.”  Rev. 
Stat.  $ 4280. 

It  will  also  be  noted  that  the  Act  proceeds  at 
once  to  remedy  the  mischief  it  was  intended  to 
meet.  The  regulations  of  commerce  pro- 
tected the  original  package.  Under  this  pro- 
tection, the  laws  of  the  state  against  intoxicat- 
ing liquors  were  evaded,  and  the  laws 
forbidding  the  manufacture  made  nugatory. 
Congress  placed  the  original  package  under  the 
state  police  power.  It  cautiously  went  no 
further.  But  we  are  not  left  to  general  rea- 
soning. The  construction  of  this  Act  of  Con- 
gress came  up  in  Wilkerson  v.  Rahrer  (“ Re 
Rahrer”)  140  U.  S.  564,  35  L.  ed.  577.  Of  it, 
the  chief  justice,  delivering  the  opinion  of  the 
court,  says : 

“ Congress  did  not  use  terms  of  permission 
to  the  state  to  act,  but  simply  removed  an  im- 
pediment to  the  enforcement  of  the  state  laws 
in  respect  to  imported  packages  in  their  or- 
iginal condition,  created  by  the  absence  of  a 
specific  utterance  on  its  part.  It  imparted  no 
power  to  the  state  not  then  possessed,  - but 
allowed  imported  property  to  fall  at  once  upon 
arrival  within  the  local  jurisdiction.” 

The  decisions  of  the  supreme  court  dis- 
tinctly declare  that  before  the  passage  of  the 
Wilson  Act  no  state  could  forbid  the  importa- 
tion of  intoxicating  liquors.  This  last  case 
declares  that  the  Wilson  Act  gave  no  new 
power  to  the  states.  All  that  it  did  was  to  re- 
move a protection  from  the  imported  package, 
and  place  it  under  state  jurisdiction.  The 
liquors  in  this  case  without  doubt  come  within 
the  police  powers  of  the  state  as  soon  as  they 
become  part  of  the  property  of  the  state.  The 
commission  of  any  act  done  in  and  about  them, 
under  such  circumstances,  can  lawfully  be 
punished.  It  is  no  offense  on  the  part  of  this 
general  agent  of  the  Clyde  Line  that  the 
liquors  were  imported  as  stated. 

Let  the  prisoner  be  discharged. 


UNITED  STATES  SUPREME  COURT. 


THE  POSTAL  TELEGRAPH  CABLE  COMPANY,  Appt., 

THE  CITY  COUNCIL  OF  CHARLESTON  et  al. 

(See  S.  C.  153  U.  S.  692,  38  L.  ed.  871.) 


1.  An  ordinance  of  a city  imposing  a license  fee!  business  in  the  city,  for  business  done  exclusively 
upon  every  telegraph  company,  or  agency,  doing  I in  the  city,  not  including  business  done  to  and 


Note. — As  to  right  of  telegraph  and  telephone  com- 1 
panies  to  use  public  streets  and  erect  poles  therein ; 
compensation;  injunction  poles  for  street  car  propul- 
sion : placing  electric  wires  under  surface  of  streets , 
see  note  to  St.  Louis  v. Western  U.  Teleg.  Co.  37: 810. 
Mem. References  in  this  note  are  to  U.S.Repts.  L.  ed. 
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As  to  power  of  Congress  to  control  commerce ; state 
statute  when  invalid  as  being  a regulation  of  com- 
merce ; drummers ; vessels ; railways ; telegraph  com- 
panies; state  tax  on  commerce , when  invalid , see  note 
to  Harmon  v.  Chicago,  37:  216. 
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from  points  without  the  state  or  business  done  i 2.  Messages  of  a telegraph  company  sent  and  de- 
f or  the  government,  its  officers  or  agents,  is  not  livered  entirely  within  the  state  are  subject  to  its. 
void  as  an  interference  with  interstate  commerce.  I taxing  power. 

[No.  1009.] 


Submitted  Jan.  22, 1894.  Decided  May  14, 1894 • 


APPEAL  from  a decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
South  Carolina,  dismissing  a suit  in  equity- 
brought  by  the  Postal  Telegraph  Cable  Com- 
pany, plaintiff,  against  the  City  of  Charleston 
et  al.,  to  restrain  the  collection  of  a license  im- 
posed upon  said  company  by  an  ordinance  of 
said  city,  and  dissolving  a temporary  injunc- 
tion. Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  R.  S.  Guernsey  and  T.  M.  Mor- 
decai,  for  appellant: 

The  ordinance  which  imposes  this  tax  of 
$500  is  void  because  it  is  specific  taxation  of 
property  or  the  use  of  it. 

Harmon  v.  Chicago , 147  U.  S.  396  (37:216). 
The  license  required  by  the  ordinance  is  a 
tax  upon  the  telegraph  company  for  the  priv- 
ilege of  exercising  its  franchise  within  the  city 
of  Charleston  and  is  not  a mere  exercise  of  the 
police  power  granted  to  the  city  by  the  state. 

San  Francisco  v.  Liverpool  & L.  & O.  Ins. 
Co.  74  Cal.  113;  Pembina  Consol.  S.  Min.  & M. 
Co.  v.  Pennsylvania,  125  U.  S.  181  (31:  650),  2 
Inters.  Com.  Rep.  24;  Pensacola  Teleg.  Co.  v. 
Western  JJ.  Teleg.  Co.  96  U.  S.  12  (24:  711); 
Cooley,  Taxn.  386;  Cooley,  Const.  Lim.  245. 

The  Postal  Telegraph  Cable  Company  hav- 
ing constructed  its  lines  along  the  post  roads 
in  the  city  of  Charleston,  no  state  or  muni- 
cipal authority  can  exact  a license  for  the  priv- 
ilege of  conducting  its  business  and  restraining 
the  powers  conferred  upon  it  under  its  fran- 
chises and  under  the  acts  of  Congress. 

Western  JJ.  Teleg.  Co.  v.  Pendleton,  122  U. 
S.  358  (30: 1189),  1 Inters.  Com.  Rep.  306;  West- 
ern U.  Teleg.  Co.  v.  Atty.  Gen.  125  U.  S.  530 
(31:  790). 

The  Postal  Telegraph  Cable  Company  does 
no  business  which  can  properly  be  included 
under  the  provisions  of  this  ordinance,  for  the 
reason  that  it  does  no  business  exclusively 
within  the  city  of  Charleston. 

The  ordinance  in  question  is  an  interference 
with  interstate  commerce  and  is  ultra  vires  and 
void. 

Pensacola  Teleg.  Co.  v.  Western  U.  Teleg.  Co. 
96  U.  S.  1 (24:  708);  Western  U.  Teleg.  Co.  v. 
Texas,  105  U.  S.  460  (26:  1067);  Pickard  v. 
Pullman  Southern  Car  Go.  117  U.  S.  34  (29: 
785). 

The  decision  of  the  United  States  Supreme 
Court,  in  the  case  of  Leloup  v.  Mobile , 127  U. 
S.  640  (32:  311)  2 Inters.  Com.  Rep.  134,  and 
ceses  there  cited  should  be  followed  in  the  case 
at  bar. 

Ward  v.  Maryland,  79  U.  S.  12  Wall.  427 
(20:  451). 

A burden  imposed  upon  interstate  commerce 
is  not  to  be  sustained  simply  because  the  stat- 
ute imposing  it  applies  alike  to  the  people  of 
all  the  states,  including  the  people  of  the  state 
enacting  it. 

Minnesota  v.  Barber,  136  U.  S.  313  (34: 455), 
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3 Inters.  Com.  Rep.  185:  Bobbins  v.  Shelby 
County  Taxing  List.  120  U.  S.  489  (30:  694),  1 
Inters.  Com.  Rep.  45;  Norfolk  & W.  R.  Co.  v. 
Pennsylvania,  136  U.  S.  114  (34:394),  3 Inters. 
Com.  Rep.  178;  Minot  v.  Philadelphia,  W.  & 
B.  B.  Co.  2 Abb.  (U.  S.)  323;  State  v.  Railroad 
Corp.  4 S.  C.  376. 

An  injunction  is  the  proper  remedy  to  pre- 
vent the  collection  of  the  illegal  license  tax 
and  penalty  in  this  case. 

Ratterman  v.  Western  U.  Teleg.  Co.  127  U. 
S.  411  (32:  229),  2 Inters.  Com.  Rep.  59;  Allen. 
v.  Baltimore  & O R.  Co.  114 U.  S.  311  (29:  200). 

Mr.  Charles  Inglesby,  for  appellees: 

So  far  as  the  legality  under  the  constitution 
of  South  Carolina,  of  the  license  tax  is  con- 
cerned, the  question  is  res  adjudicata. 

State  v.  llayne,  4 S.  C.  413;  Information  v„ 
Jager,  29  S.  C.  438. 

The  ordinance  expressly  excluded  all  inter- 
state commerce  business,  all  government  busi- 
ness, and  is  absolutely  confined  to  the  business 
done  within  the  city  of  Charleston. 

No  constitutional  implication  prohibits  a 
state  tax  upon  the  property  of  an  agent  of  the 
government  merely  because  it  is  the  property 
of  such  an  agent. 

Onion  Pac.  R.  Co.  v.  Peniston , 85  U.  S.  18 
Wall.  5 (21:787);  Western  U.  Teleg.  Co.  v.  Texas, 
105  U.  S.  460(26:  1067);  Ratterman  v.  Western 
U.  Teleg.  Co.  127  IT.  S.  411  (32:  229);  Ficklen  v. 
Shelby  County  Taxing  Disk  145  U.  S.  6 (36:  602); 
Maine  v.  Grand  Trunk  R.  Co.  142  U.  S.  217  (35: 
994);  Home  Ins.  Co.  v.  Augusta,  93  U.  S.  122 
(23:  826);  Wiggins  Ferry  Co.  v.  East  St.  Louis, 
107  U.  S.  376  (27:  423). 

Mr.  Justice  Shir  as  delivered  the  opinion  of 
the  court: 

On  the  first  day  of  July,  1892,  the  Postal 
Telegraph  Cable  Company,  a corporation  of 
the  state  of  New  York,  filed  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
South  Carolina  a bill  of  complaint  against  the 
city  of  Charleston,  a municipal  corporation  of 
the  state  of  South  Carolina,  and  William  L. 
Campbell  and  Glenn  E.  Davis,  citizens  of  the 
state  of  South  Carolina,  and  respectively  sheriff 
and  treasurer  of  said  city,  seeking  to  restrain 
the  collection  of  a license  imposed  upon  the 
said  Postal  Telegraph  Cable  Company  by  an 
ordinance  of  the  city  council  of  Charleston. 
A preliminary  injunction  was  granted  enjoin- 
ing the  defendants  from  proceeding  to  collect 
said  license  until  the  hearing  of  the  cause  on 
its  merits.  Answers  were  filed  by  the  city  and 
by  the  city  treasurer  and  city  sheriff,  and  issue 
was  joined  by  replications.  The  complainant 
put  in  evidence  tending  to  sustain  the  allega- 
tions of  the  bill. 

The  facts,  as  disclosed  by  the  bill,  answers, 
and  evidence,  were  substantially  these: 

The  Postal  Telegraph  Cable  Company,  a 
corporation  of  the  state  of  New  York,  has  an 


1894. 


Postal  Telegraph  Cable  Co.  v.  Charleston  City  Council. 


63£ 


office  in  the  city  of  Charleston;  is  engaged  in 
sending  and  receiving  messages  by  wire  to  and 
from  points  inside  and  outside  of  the  state  of 
South  Carolina;  and  has  its  lines  over  the  post 
roads,  highways,  and  railroads  in  the  city  of 
Charleston,  and  in  several  of  the  states.  The 
company  has  accepted  the  provisions  of  the 
Act  of  Congress  approved  July  28,  1866, 
whereby  it  has  put  its  lines  at  the  service  of 
the  United  States  for  postal,  military,  and  other 
purposes,  and  given  precedence  to  its  business. 
The  company  has  offices  in  other  cities  and 
towns  in  South  Carolina,  several  of  which  have 
adopted  ordinances  exacting  licenses  from  the 
company.  During  the  year  commencing  Jan 
uary  1.  1892,  and  for  several  years  prior  to  that 
time,  the  company  has  been  engaged  in  the  bus- 
iness of  receiving  and  sending  telegrams  for  pri- 
vate persons  and  for  the  public  between  the  city 
of  Charleston  and  other  places  within  the  state  of 
South  Carolina,  and  also  in  sending  telegraphic 
communications  between  the  governmental 
departments  of  the  United  States,  and  was  and 
is  engaged  in  the  telegraph  business  for  the 
purpose  of  interstate  commerce.  By  an  Act 
approved  December  17,  1881,  the  general  as- 
sembly of  the  state  of  South  Carolina  author- 
ized the  city  council  of  Charleston  to  impose 
a license  tax,  not  exceeding  five  hundred  dol- 
lars, on  all  persons  engaged  in  any  business, 
trade  or  profession  in  the  city  of  Charleston. 
By  an  ordinance,  entitled,  “An  ordinance  to 
regulate  licenses  for  the  year  1892,”  the  city 
council  enacted  that  every  person,  firm,  com- 
pany, or  corporation  engaged  in  any  trade, 
business,  or  profession  within  the  city  of 
Charleston  should  obtain,  on  or  before  the  20th 
day  of  January,  1892,  a license  therefor.  The 
provision  relating  to  telegraph  companies  is  as 
follows:  “Telegraph  companies  or  agencies, 
each  for  business  done  exclusively  within  the 
city  of  Charleston,  and  not  including  any 
business  done  to  or  from  points  without  the 
state,  and  not  including  any  business  done  for  the 
government  of  the  United  States,  its  officers  or 
agents,  $500.”  A penalty,  for  failure  to  take 
out  the  license,  of  fifty  per  cent  of  the  amount 
of  the  tax  was  provided  for,  and  a continuing 
penalty  of  fifty  per  cent  for  each  day’s  business 
done  without  taking  out  such  license.  The 
Postal  Telegraph  Cable  Company,  after  notifi- 
cation, declined  and  failed  to  take  out  and  pay 
for  such  license,  and,  on  May  28,  1892,  in  pur- 
suance of  the  terms  of  the  ordinance,  the  li- 
cense tax  of  $500,  with  penalty  of  fifty  per 
cent  was  assessed  against  the  company  and  put 
in  the  hands  of  the  city  treasurer  for  collec- 
tion, who  issued  execution  therefor,  addressed 
to  the  city  sheriff,  requiring  him  to  proceed  to 
collect  said  license  tax  and  penalty  by  distress 
and  sale. 

At  the  final  hearing,  on  June  21,  1893,  the 
temporary  injunction  was  dissolved,  and  the 
bill  dismissed  with  costs.  From  this  decree 
the  present  appeal  was  taken. 

We  do  not  deem  it  necessary  to  discuss  the 
contention  that  the  ordinance  imposing  the  li- 
cense tax  in  question  is  invalid  by  reason  of  its 
disregard  of  provisions  of  the  constitution  of 
South  Carolina.  The  supreme  court  of  that 
state  has,  in  several  cases,  judicially  settled 
that  the  power  to  raise  revenue  by  a license 
tax  on  business,  given  by  statute  to  the  city 
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council  of  Charleston,  does  not  violate  any 
provision  of  the  state  constitution.  State  v. 
Hay  lie,  4 S.  C.  413;  Information  v.  Jager,  2ff 
S.  C.  443. 

It  is  claimed  that  the  license  required  by  the 
ordinance  is  a tax  upon  the  telegraph  company 
for  the  privilege  of  exercising  its  franchise 
within  the  city  of  Charleston,  and  not  an  exer- 
cise of  the  police  power  granted  to  the  city  by 
the  state;  that  the  Postal  Telegraph  Cable  Com- 
pany, having  constructed  its  lines  along  post 
roads  in  the  city  of  Charleston  and  elsewhere, 
no  state  or  municipal  authority  can  exact  a li- 
cense for  the  privilege  of  conducting  its  busi- 
ness, thus  restraining  the  powers  possessed  by  it 
under  its  franchises  and  under  the  acts  of  Con- 
gress; and  that  the  ordinance  in  question  is  an 
interference  with  interstate  commerce  and 
therefore  void. 

The  questions  thus  suggested  have  been  so- 
frequently  and  so  recently  considered  and  de- 
cided by  this  court,  in  well  known  cases,  that 
our  duty  will  be  sufficiently  performed  by 
briefly  citing  and  applying  those  cases. 

That  this  license  is  not  a condition  upon 
which  the  right  to  do  business  depends,  but  is- 
a tax,  is  shown  by  the  case  of  Rome  Ins.  Go.  v. 
Augusta , 93  U.  S.  122  [23:  826J.  There  the 
city  council  of  the  city  of  Augusta  passed  an 
ordinance  which  imposed  a license  tax  of  $250 
“on  each  and  every  tire,  marine,  or  accidental 
insurance  company  located,  having  an  office, 
or  doing  business  within  the  city  of  Augusta.”’ 
The  Home  Insurance  Company,  a corporation 
of  the  state  of  New  York,  and  having  an 
agency  in  the  city  of  Augusta,  refused  - to- 
recognize  the  obligation  of  the  ordinance,  and 
filed  a bill  in  the  superior  court  of  Richmond 
county  in  the  state  of  Georgia,  to  enjoin  the 
city  council  from  collecting  the  license  tax. 
That  court,  having  refused  the  injunction 
prayed  for,  and  having  dismissed  the  bill,  the 
case  went  to  the  supreme  court  of  Georgia, 
which  affirmed  the  decree  of  the  superior  court, 
and  the  case  was  then  brought  to  this  court. 

It  was  argued  on  behalf  of  the  insurance 
company  that,  as  it  had  complied  with  the  pro- 
visions of  the  laws  of  Georgia  which  author- 
ized foreign  insurance  companies  to  do  business 
in  that  state,  it  was  not  competent  for  a munic- 
ipal corporation  of  the  state  to  impose  an 
additional  condition  on  the  right  of  the  com- 
pany to  do  business.  But  it  was  held,  citing 
License  Tax  Gases , 72  U.S.  5 Wall.  462  [18:495], 
that  the  license  in  question  must  be  regarded  as 
nothing  more  than  a tax;  that  the  penalty  pro- 
vided was  a mode  of  enforcing  its  payment; 
and  that  the  license,  when  issued,  was  only  a 
receipt  for  the  tax,  and  not  a grant  of  an 
authority  to  conduct  business  on  condition  of 
paying  the  license. 

In  Wiggins  Ferry  Go.  v.  East  St.  Louis,  107 
U.  S.  376  [27:  423],  where  a ferry  company, 
authorized  by  an  act  of  assembly  of  the  state 
Illinois  to  carry  on  its  business  and  paying 
state  taxes  prescribed  in  its  charter,  was  called 
upon  by  a city  ordinance  to  pay  a license  tax, 
it  was  held  by  this  court  that  the  exaction  of  a 
license  fee  is  an  ordinary  exercise  of  police 
power  by  municipal  corporations;  that  the 
power  of  the  state  to  authorize  any  city  within 
its  limits  to  enforce  a license  tax  on  trades  or 
callings  generally,  especially  those  which  are 
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quasi  public,  cannot  be  disputed;  and  that 
whether  a license  fee  is  exacted  under  the  pow- 
er to  regulate  or  the  power  to  tax,  is  a matter 
of  indifference  if  the  power  to  do  either  exists. 

It  was  held,  in  Western  U.  Teleg.  Co.  v. 
Massachusetts , 125  U.  S.  530  [31:790],  that  a 
tax  imposed  by  the  laws  of  Massachusetts  up- 
on the  Western  Union  Telegraph  Company,  a 
corporation  of  the  state  of  New  York,  on  ac- 
count of  the  property  owned  and  used  by  it 
within  Massachusetts,  was  valid. 

But  it  is  contended  that,  while  a state  can 
prohibit  a foreign  corporation  from  doing 
business  within  its  territory,  or  can  impose 
conditions  upon  the  exercise  of  its  franchises, 
such  power  does  not  exist  when  such  corpora- 
tions are  engaged  in  interstate  commerce  or 
are  agents  of  the  United  States  government, 
and  reliance  is  placed  on  the  case  Leloup  v. 
31obile,127  JJ . S.  640  [32:  311],  2 Inters.  Com. 
Rep.  134.  There  it  was  held  that  where  a 
telegraph  company  is  doing  the  business  of 
transmitting  messages  between  different  states, 
and  has  accepted  and  is  acting  under  the  tele- 
graph law  passed  by  Congress  July  24,  1866, 
no  state  within  which  it  sees  fit  to  establish  an 
office  can  impose  upon  it  a license  tax,  or 
require  it  to  take  out  a license  for  the  transac- 
tion of  such  business;  that  telegraphic  com- 
munications are  commerce,  as  well  as  in  the 
nature  of  postal  service,  and  if  carried  on  be- 
tween different  states  they  are  interstate  com- 
merce. and  within  the  power  of  regulation 
conferred  upon  Congress,  free  from  the  control 
of  state  regulations,  except  such  as  are  strictly 
of  a police  character;  and  that  any  state  regu- 
lations by  way  of  tax  on  the  occupation,  dr 
business,  or  requiring  a license  to  transact  such 
business,  are  unconstitutional  and  void.  Ac- 
cordingly, a judgment  of  the  supreme  court  of 
Alabama,  which  sustained  the  validity  of  an 
ordinance  of  a municipal  corporation  of  that 
state  imposing  a license  tax  upon  the  Western 
Union  Telegraph  Company,  engaged  in  the 
business  of  transmitting  telegrams  from  and  to 
points  within  the  state  of  Alabama  and  be- 
tween private  individuals  of  the  state  of  Ala- 
bama, as  well  as  between  citizens  of  said  state 
and  citizens  of  other  states,  was  reversed.  But  it 
was  said,  in  the  course  of  the  discussion  in  that 
case,  that  “it  is  urged  that  a portion  of  the  tele- 
graph company’s  business  is  internal  to  the  state 
of  Alabama,  and  therefore  taxable  by  the  state. 
But  that  fact  does  not  remove  the  difficulty. 
This  tax  affects  the  whole  business  without 
discrimination.  There  are  sufficient  modes  in 
which  the  internal  business,  if  not  already 
taxed  in  some  other  way,  may  be  subjected  to 
taxation,  without  the  imposition  of  a tax  which 
covers  the  entire  operations  of  the  company.” 

In  Western  U.  Teleg.  Co.  v.  Texas,  105  U.  S. 
460  [26:  1067],  in  error  to  the  supreme  court  of 
Texas,  it  was  held  that,  in  respect  to  its  foreign 
and  interstate  business,  a telegraph  company 
is,  as  an  instrument  of  commerce,  subject  to 
the  regulating  power  of  Congress,  and,  if  it 
accepts  the  provisions  of  Act  of  July  24,  1866 
(Rev.  Stat.  §£  5263,  5268)  it  becomes  an  agent 
of  the  United  States,  so  far  as  the  business  of 
the  government  is  concerned;  and  that  the 
state  laws,  so  far  as  they  impose  upon  such 
company  a specific  tax  on  each  message  which 
it  transmits  beyond  the  state,  or  which  an  of- 
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ficer  of  the  United  States  sends  over  its  lines 
on  public  business,  are  unconstitutional;  but 
it  was  said  that  “any  tax  which  the  state  may 
put  on  messages  by  private  parties,  and  not  by 
agents  of  the  United  States,  from  one  place  to 
another  exclusively  within  its  own  jurisdiction, 
will  not  be  repugnant  to  the  Constitution  of  the 
United  States.” 

The  case,  in  Ratterman  v.  Western  U.  Teleg. 

Co.  127  U.  S.  411  [32:229],  2 Inters.  Com.  Rep. 

59,  was  one  where  the  telegraph  company,  a cor- 
poration of  the  state  of  New  York,  filed  a bill  in 
the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Ohio,  against  Ratterman, 
treasurer  of  Hamilton  county,  Ohio,  seeking  to 
restrain  the  collection  of  a tax  on  the  gross  re- 
ceipts of  the  company,  which  were  principally, 
but  not  wholly,  derived  from  business  between 
points  within  and  points  without  the  state  of 
Ohio.  The  complainant,  in  its  bill,  expressed 
its  willingness  to  pay  and  offered  to  pay  taxes 
chargeable  against  its  property  and  business 
within  the  state,  but  alleged  that  the  defendant 
refused  to  accept  such  partial  payment,  and 
demanded  payment  for  the  total  assessment 
on  all  the  gross  receipts.  The  district  and  cir- 
cuit judges  certified  a divison  of  opinion  to 
this  court,  as  to  whether  a single  tax  upon  the 
receipts  of  a telegraph  company,  which  re- 
ceipts were  derived  partly  from  interstate  com- 
merce and  partly  from  commerce  within  the 
state,  but  which  were  returned  and  assessed  in 
gross  and  without  separation  or  apportionment, 
was  wholly  invalid,  or  invalid  only  in  propor- 
tion and  to  the  extent  that  said  receipts  were  de- 
rived from  interstate  commerce.  Mr.  Justice  ! 
Miller  delivered  the  unanimous  opinion  of  this 
court.  The  case  of  Philadelphia  & R.  R.  Co. 
v.  Pennsylvania  (“  The  State  Freight  Tax”)  i 
82  U.  S.  15  Wall.  232  [21:  146],  was  cited  as 
ruling  that  where  the  subjects  of  taxation  can  be 
separated  so  that  that  which  arises  from  inter- 
state commerce  can  be  distinguished  from  that 
which  arises  from  commerce  wholly  within 
the  state,  the  court  will  act  upon  this  distinc- 
tion, and  will  restrain  the  tax  on  interstate 
commerce  while  permitting  the  state  to  col- 
lect that  arising  upon  commerce  wholly  with- 
in its  own  territory.  Accordingly  the  decree  of 
the  court  below,  following  the  opinion  of  the 
circuit  judge,  enjoining  the  collection  of  the 
taxes  on  that  portion  of  the  receipts  derived 
from  interstate  commerce,  and  permitting  the 
treasurer  to  collect  the  other  tax  upon  property 
of  the  company  and  upon  receipts  derived  from 
commerce  entirely  within  the  limits  of  the 
state,  was  affirmed. 

The  question  arose  and  was  determined  in 
the  same  way,  in  the  case  of  Western  U.  Teleg . 

Co.  v.  Seay,  132  U.  S.  472  [33:  409],  2 Inters. 
Com.  Rep.  726.  It  there  appeared  that  a 
statute  of  Alabama  imposed  a tax  “on  the 
gross  amount  of  the  receipts  by  any  and 
every  telegraph  company  derived  from  the 
business  done  by  it  in  this  state.”  The  West- 
ern Union  Telegraph  Company  reported  to 
the  board  of  assessors  only  its  gross  receipts  re- 
ceived from  business  wholly  transacted  with- 
in the  state.  The  board  required  of  the  com- 
pany a further  return  of  its  gross  receipts 
from  messages  carried  partly  within  and  part- 
ly without  the  state.  The  company  made 
such  further  return,  and  the  tax  was  imposed 
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on  the  gross  receipts  as  shown  by  the  two 
returns.  This  mode  of  assessment  was  sus- 
tained by  the  supreme  court  of  Alabama,  but 
this  court  held  that  the  statute  of  Alabama, 
thus  construed,  was  a regulaton  of  commerce, 
and  that  the  tax  imposed  upon  the  messages 
comprised  in  the  second  return  was  unconsti- 
tutional. In  the  discussion  of  the  case,  Mr. 
Justice  Miller  expressed  himself  as  follows: 
4 ‘The  principle  of  our  cases  is,  in  respect  to 
telegraph  companies  which  have  accepted  the 
provisions  of  the  Act  of  Congress  of  July  24, 
1866  (Rev.  Stat.  §§  5263-6268)  that  they  shall 
not  be  taxed  by  the  authorities  of  a state  for  any 
messages,  or  receipts  arising  from  messages, 
from  points  within  the  state  to  points  without, 
or  from  points  without  to  points  within  the 
state,  but  that  such  taxes  may  be  levied  upon 
all  messages  carried  and  delivered  exclusively 
within  the  state.  The  foundation  of  this  prin- 
ciple is  that  messages  of  the  former  class  are 
elements  of  commerce  between  the  states  and 
not  subject  to  legislative  control  of  the  states, 
while  the  latter  class  are  elements  of  internal 
commerce  solely  within  the  limits  and  juris- 
diction of  the  state,  and,  therefore,  subject  to 
its  taxing  power.”  See,  likewise.  Pacific  Exp. 
Co.  v.  Seibert , 142  U.  S.  339  [35:  1035],  3 
Inters.  Com.  Rep.  810. 

The  reasoning  of  these  cases  needs  no  rein- 
forcement, and  their  conclusions  are  readily 
applied  to  the  case  in  hand. 

The  express  terms  of  the  ordinance  restrict 
the  tax  to  “business  done  exclusively  within 
the  city  of  Charleston,  and  not  including  any 
business  done  to  or  from  points  without  the 
state,  and  not  including  any  business  done  for 
the  government  of  the  United  States,  its  officers 
or  agents.” 

It  is  claimed  that  the  Postal  Telegraph 
Cable  Company  is  not  within  the  terms  of  this 
ordinance,  because  it  does  not  do  any  business 


exclusively  within  the  city  of  Charleston;  that 
its  city  offices  are  merely  initial  points  for 
sending  and  receiving  messages,  and  that,  ir- 
respective of  the  messages  sent  or  received 
outside  of  the  state,  the  intrastate  messages 
are  not  between  points  within  the  city;  and 
that,  if  license  exactions  were  allowed  to  and 
made  by  the  various  cities  in  the  state,  great 
injury  and  wrong  would  be  done  to  the  tele- 
graph company. 

But  this  is  a hardship,  if  such  exists,  that  is 
not  within  our  province  to  redress.  If  busi- 
ness done  wholly  within  a state  is  within 
the  taxing  power  of  the  state,  the  courts  of  the 
United  States  cannot  review  or  correct  the 
action  of  the  state  in  the  exercise  of  that 
power. 

It  is  further  contended  that  the  ruling  of  the 
cited  cases  does  not  cover  the  case  of  a tele- 
graph company  which  has  constructed  its  lines 
along  the  post  roads  in  the  city  of  Charleston, 
and  elsewhere,  and  which  is  exercising  its 
functions  under  the  Act  of  Congress  as  an 
agency  of  the  government  of  the  United 
States.  It  is  obvious  that  the  advantages  or 
privileges  that  are  conferred  upon  the  com- 
pany by  the  Act  of  July  24,  1866  (Rev.  Stat. 
§§  5263-5268)  are  in  the  line  of  authority  to 
construct  and  maintain  its  lines  as  a means  or 
instrument  of  interstate  commerce,  and  are  not 
necessarily  inconsistent  with  a right  on  the 
part  of  the  state  in  which  business  is  done  and 
property  acquired  to  tax  the  same,  within  the 
limitations  pointed  out  in  the  cases  heretofore 
cited. 

It  was  upon  the  doctrine  of  these  cases  that 
the  court  below  acted  in  refusing  the  injunction 
and  dismissing  the  bill , and  its  decree  is  there- 
fore affirmed. 

Harlan,  J.,  Brown,/.,  Jackson,  J .,  dis- 
sented. 


THE  NORTHERN  PACIFIC  RAILROAD  COMPANY,  Appt., 

v. 

A.  G.  CLARK,  County  Auditor  of  Kidder  County,  North  Dakota,  etal. 
(See  S.  C.  153  U.  S.  252,  38  L.  ed.  706.) 


1.  No  one  can  have  an  injunction  against  the  col- 
lection of  a tax  until  he  has  paid  so  much  of  the 
tax  assessed  against  him  as  it  can  be  plainly  seen 
he  ought  to  pay. 

•2.  The  suit  in  equity  by  the  Northern  Pacific  Rail- 
road Company  to  enjoin  the  collection  of  the 
taxes  imposed  upon  its  property  .in  certain 


counties  of  North  Dakota  is  without  equity,  be- 
cause of  the  failure  to  aver  that  the  company  had 
tendered  or  paid  the  gross  earnings  tax  for  the 
yea^l889  (or  the  tax  assessed  by  the  county  au- 
ditors) and  it  is  not  entitled  to  the  equitable  re- 
lief prayed  without  first  tendering  or  paying 
such  taxes. 


[No.  1045.] 


Argued  April  12,  1894.  Decided  April  30,  1894. 


ON  A CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit,  of  propositions  of  law  upon 
which  that  court  desired  the  instructions  of  this 


court,  in  a suit  in  equity  brought  by  the 
Northern  Pacific  Railroad  Company,  plaintiff, 
against  A.  G.  Clark,  auditor  of  the  county  of 
Kidder,  North  Dakota  et  al.,  to  enjoin  the 


Note.— 4s  to  direct  taxes , see  note  to  Scholey  v. 
Rew,  23: 99. 

4s  to  vower  of  states  to  tax,  see  note  to  Dobbins  v. 
Erie  County,  10;  1022. 


-4s  to  when  taxes  illegally  assessed  can  be  recovered 
back , see  note  to  Erskine  v.  Van  Arsdale,  21:  63. 

4s  to  when  an  injunction  to  restrain  the  collection 
of  a tax  will  be  granted , see  note  to  Dows  v.  Chicago, 


Mem.  References  iu  notes  are  to  U.  S.  Repts.  L.  ed. 
4 Inter  S. 


20: 65. 

41 


642 


1894. 


Interstate  Commerce  Reports— 1 

collection  of  certain  taxes  upon  the  lands  of  the 
company  in  Kidder  county,  Stutsman  county, 
Richland  county,  and  McLean  county,  in  that 
state,  etc.  Eighth  question  certified  in  the  af- 
firmative. 

See  same  case  in  circuit  court  ,47  Fed.  Rep.  681 . 
The  facts  are  stated  in  the  opinion. 

Mr.  Fred  M.  Dudley,  for  appellent: 

This  suit  is  not  without  equity  because  of 
the  failure  to  aver  that  the  complainant  has 
tendered  or  paid  the  “ gross  earnings  tax  ” for 
the  year  1889,  and  said  complainant  is  entitled 
to  the  equitable  relief  prayed  without  first  ten- 
dering or  paying  such  tax. 

In  states  where  a court  of  equity  exercises 
a jurisdiction  to  set  aside,  or  to  restrain  the  col- 
lection of  illegal  assessments  or  taxes,  the  relief 
will  not  be  granted  unless  the  plaintiff  pays 
such  portion  of  the  tax  or  assessment  as  is  law- 
ful and  justly  due. 

Pom.  Eq.  Jur.  § 393;  Morrison  v.  Her  shire, 
32  Iowa,  271. 

The  rule  is  confined  in  its  application,  by 
the  courts,  to  cases  where  the  tax  is  excessive, 
or  is  partly  legal  and  partly  illegal. 

Cooley, Taxn.  (2d  ed.)  763,  and  note;  Taylor 
v Secor  (“State  R.  Tax  Cases”)  92  U.  S.  575 
(23:  663).' 

“Gross  earnings  percentage”  cannot  be 
made  a condition  precedent  to  the  granting  of 
an  injunction  under  this  rule,  unless  the 
“ gross  earnings  percentage”  be  a tax  on  these 
lands.  That  it  is  not,  is  self-evident. 

The  exemption  from  assessment  and  levy  of 
taxes  in  the  ordinary  manner,  made  by  the 
“ gross  earnings  law,”  did  not  depend  upon 
the  payment  of  the  three  per  centum  of  the 
gross  earnings  in  the  first  instance,  but  upon 
the  filing  with  the  secretary  of  the  territory  of 
a resolution  adopted  by  the  railroad  company 
and  attested  by  its  secretary,  accepting  the  pro- 
visions of  the  act  and  subjecting  the  corpora- 
tion to  its  terms. 

As  the  “gross  earnings  law”  required  the 
payment  of  a certain  percentage  upon  the 
gross  earnings  of  each  year,  the  earnings  of 
that  year  must  be  completed  before  any  pay- 
ment can  be  made;  thus  for  the  year  1889,  no 
payment  could  be  made  prior  to  1890,  when 
b}^the  terms  of  the  act  the  percentage  was  to 
be  paid  in  two  parts,  one  half  on  or  before  Feb- 
ruary 15,  and  one  half  on  or  before  August  1; 
nevertheless  the  exemption  was  complete  for 
the  year  1889. 

The  “gross  earnings  act”  having  provided 
an  exclusive  remedy  for  failure  to  pay  the  per- 
centum  by  a distraint  by  the  territorial  treas- 
urer, the  railroad  company  is  entitled  to  an 
order  restraining  the  counties  from  seeking  to 
collect  another  and  unauthorized  tax.  Fur- 
ther, the  failure  to  pay  the  gross  earnings  per- 
centum  is  a question  between  the  territorial 
officials  and  the  railroad  company;  with  it  the 
county  officials  have  nothing  to  do. 

Since  the  failure  to  pay  the  “ gross  earn- 
ings ” per  centum  would  not  give  the  counties 
the  right  to  tax  these  lands  as  other  lands  are 
taxed,  it  is  not  essential  to  negative  such  fail- 
ure in  the  bill  of  complaint;  and  no  inference 
can  be  drawn  from  the  absence  of  an  aver- 
ment, that  no  such  payment  has  been  made; 
and  that  portion  of  the  opinion  of  the  circuit 
court,  holding  that  there  is  no  equity  in  com- 
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plainant’s  bill,  is  founded  upon  an  assumed 
fact  that  is  not  in  the  record. 

There  was,  and  is,  no  “gross  earnings” per- 
centage due,  and  there  is  no  one  authorized  to 
receive  such  money. 

Before  any  payment  became  due  under  the 
act  for  1889,  it  was  repealed  by  the  adoption  of 
the  constitution  as  repugnant  to  it. 

Where  a statute  requires  a certain  tax  to  be  j 
collected  and  the  act  prescribing  the  method  of 
such  collection  is  repealed  before  the  collection 
is  made,  or  the  tax  due,  and  there  is  no  saving 
clause,  the  right  to  make  such  collection  is  j 
gone,  and  all  proceedings  for  the  collection  of  j 
the  tax,  after  such  repeal,  are  void. 

McQuilkin  v.  Doe,  8 Blackf.  581,  583;  Mar-  j 
ion  Twp.  Gravel  Road  Co.  v.  Sleeth,  53  Ind.  35, 
41;  Tivey  v.  People , 8 Mich.  128,  130,  131: 
Hunt  v.  Jennings , 5 Blackf.  195,  33  Am.  Dec. 
465;  Abbott  v.  Britton,  23  La.  Ann.  511;  French 
v.  State,  53  Miss.  651;  Musgrove  v.  Vicksburg 
& N.  R.  Co.  50  Miss.  677. 

Prior  to  the  time  it  became  due  in  February, 
or  certainly  prior  to  January  1,  when  the  gross- 
earnings  upon  which  the  tax  was  to  be  com- 
puted, were  completed,  there  was  no  amount 
due  whatever.  The  territory  had  no  vested 
right  in  any  sum;  its  claim  at  best  amounted 
to  no  more  than  an  inchoate  right.  With  the 
repeal  of  the  act  without  a saving  clause,  all 
possibility  of  this  inchoate  claim  ripening  into  , 
a perfect  right  was  extinguished.  There  never  j 
was,  therefore,  any  amount  due  the  territory  j 
or  state  under  the  “gross  earnings  law”  as  the  ; 
percentage  upon  the  earnings  for  1889;  and  \ 
the  company  is  not,  and  never  has  been,  under  j 
any  obligations,  legal  or  equitable,  to  pay  or  ; 
tender  such  sum. 

Backwell,  Tax  Titles,  §§1047, 1049;  Cooley, 
Taxn.  (2d  ed.)  18;  Bleidorn  v.  Abel,  6 Iowa,  5;  : 
Van  Inwagen  v.  Chicago,  61  111.  31;  Com.  v. 
Standard  Oil  Co.  101  Pa.  119;  St.  Joseph 
County  Comrs.  v.  Ruckman,  57  Ind.  96;  Ben- 
net  v.  Hargus,  1 Neb.  419;  Butler  v.  Palmery 
1 Hill,  324. 

A valuable  consideration  for  the  exemption 
from  taxation  was,  in  fact,  given  by  the  rail-  j 
road  company  and  accepted  and  retained  by , 
the  state.  « 

Northern  Pac.  R.  Co.  v.  Carland,  5 Mont. 
146.  j 

Under  the  provisions  of  the  Act  of  Congress 
approved  July  15,  1870  (16  Stat.  at  L.  291)  the  j 
lands  granted  to  the  Northern  Pacific  Railroad 
Company  could  not  be  taxed  until  the  com- 
pany had  paid  “ into  the  treasury  of  the  United 
States  the  cost  of  surveying,  selecting  and  con-  | 
veying”  the  lands  granted  to  the  company. 
The  railroad  company  did  not,  prior  to  1887,  j 
pay  such  fees  upon  lands  owned  by  it,  and  | 
hence  its  lands  were  not  taxable. 

Northern  Pac.  R.  Co.  v.  Rockne  (“  Northern 
Pac.  R.  Co.  v.  Traill  County  ”)  115  U.  S.  600  | 
(29:  505). 

There  was,  therefore,  subject  to  taxation 
within  the  territory,  but  a small  amount  of 
personal  property  of  the  company. 

The  railroad  company  insisted  that  it  was 
beyond  the  power  of  the  territory  to  lay  a tax 
upon  the  interstate  earnings,  as  such  a tax 
would  be  a tax  upon  interstate  commerce:  and 
that  the  gross  earnings  upon  which  the  per-  J 
centage  was  to  be  computed  must  be  restricted  , 
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to  territorial  earnings.  In  August,  1887,  act- 
ing upon  this  construction,  it  refused  to  make 
the  second  payment  for  1886,  claiming  that 
the  first  payment  was  more  than  was  due  for 
the  entire  year,  computing  the  amount  to  be 
paid  upon  "the  territorial  earnings  alone,  and 
that  such  payment  satisfied  the  entire  amount 
due  for  the  year. 

The  railroad  company  brought  suit  to  en- 
join the  sale  of  its  property,  basing  its  action 
upon  the  grounds  stated.  The  case  having 
been  carried  to  the  territorial  supreme  court, 
the  company’s  position  was  there  sustained  in 
a decision  rendered  October  13,  1888. 

Northern  Pac.  R.  Co.  v.  Raymond,  2 Inters. 
Com.  Rep.  321,  1 L.  R.  A.  732,  5 Dak.  356. 

The  act  of  March  7,  1889,  required  the  pay- 
ment of  all  sums  and  interest  due  under  the 
act  of  1883,  as  a condition  precedent  to  the  ac- 
ceptance of  the  contract.  It  further  required 
any  company  which  had  not  paid  such  per- 
centages or  made  a return  of  its  earnings  on 
both  territorial  and  interstate  traffic  under  the 
act  of  1883,  to  make  such  return  within  thirty 
days  from  the  date  of  the  act,  “and  pay  one 
half  of  the  entire  amount  due  under  the  agree- 
ment and  acceptance  herein  referred  to,  for 
the  current  year,  and  also  the  entire  amount 
of  taxes  heretofore  claimed  by  the  territory  on 
local  and  interstate  earnings  of  such  compa- 
nies but  remaining  unpaid  at  the  time  of  filing 
said  account  and  within  thirty  days  after  the 
passage  of  this  act,  or  the  same  shall  not  ap- 
ply to  such  company  or  companies.  The  bal- 
ance of  such  taxes  due  for  the  current  year 
shall  be  paid  to  the  territorial  treasurer  on  or 
before  the  15th  day  of  August,  1889. 

The  Northern  Pacific  Railroad  Company  ac- 
cepted this  act;  and,  as  a condition  precedent, 
made  a return  to  the  territorial  treasurer  of  its 
earnings  on  interstate  as  well  as  territorial 
traffic  for  the  years  in  which  it  had  not  made 
such  return  under  the  act  of  1883,  and  paid 
the  percentage  thereon  April  4,  1889. 

In  addition  thereto,  the  company  obligated 
itself  to  pay  in  August,  1889,  the  last  half  of 
the  gross  earnings  percentage  for  1888  com- 
puted on  both  territorial  and  interstate  traffic. 

If  the  supreme  court  of  the  territory  con- 
strued the  act  of  1883  correctly  in  Northern 
Pac.  R.  Co.  y.  Raymond,  2 Inters.  Com.  Rep. 
321,  1 L.  R.  A.  732,  5 Dak.  356,  and  Northern 
Pac.  R.  Co.  v.  Barnes,  2 N.  D.  310,  and  this 
court  cannot  question  that  construction,  so  far 
as  it  determines  the  meaning  of  the  territorial 
act.  Stutsman  County  v.  Wallace,  142  U.  S. 
293,  306  (35:  1018,  1022). 

This  immense  sum  of  over  $175,000  must  be 
considered  as  a cash  consideration  for  the  ex- 
emptions contained  in  the  act  of  1889.  Certainly 
the  counties  cannot  justly  complain  of  a lack  of 
equity  while  they  retain  this  sum,  amounting  to 
double  the  entire  tax  assessed  upon  the  lands. 

The  railroad  company  has  paid,  under  this 
law,  into  the  territorial  treasury,  a sum  far 
greater  than  the  taxes  upon  the  lands  for  the 
same  year  could  have  amounted  to.  And  in  all 
of  these  views  that  payment  is  an  incontrover- 
tible answer  either  to  discrimination  or  lack  of 
equity.  In  either  of  the  views  considered,  the 
attempt  by  the  counties  to  tax  these  lands  after 
the  state  has  collected  more  than  the  amount  of 
the  tax  in  consideration  of  exemption,  occupies 
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the  same  moral  plane  as  the  exercise  of  the 
blackmailer’s  art. 

Messrs.  E.  W.  Camp  and  W.  H.  Standish , 
for  appellees: 

The  appellant’s  counsel,  while  admitting 
that  the  amount  to  be  paid  as  a condition  pre- 
cedent to  invoking  the  aid  of  a court  of  equity 
is  the  amount  conceded  to  be  due,  and  while 
conceding  that  the  appellant  had  obligated  it- 
self to  pay  an  amount  equal  to  3 per  centum 
of  its  gross  earnings  for  and  during  the  year 
1889  as  consideration  for  exemption  from  taxa- 
tion upon  its  other  property  for  that  year, 
nevertheless  seeks  to  excuse  the  appellant  for 
its  neglect  to  fulfill  this  obligation. 

As  to  the  first  excuse  offered,  while  the  tax 
imposed  was  not  a tax  directly  upon  the  lands, 
it  was  a tax  imposed  in  lieu  of  all  other  taxes, 
including  taxes  with  which  the  lands  would 
otherwise  be  chargeable.  This  is  the  only 
ground  upon  which  the  appellant  claims  ex- 
emption from  such  taxes  under  this  act.  For 
the  purpose  of  this  discussion,  we  must,  of 
course,  admit  the  validity  of  this  act  and  that 
the  exemption  it  offered  could  have  been  made 
effective  for  the  year  1889.  This  being  the 
case,  payment  of  the  tax  imposed  by  the  act 
would  have  discharged  all  claims  for  taxes  up- 
on the  lands  for  that  year.  Unless,  then,  those 
claims  had  been  already  discharged  by  mere 
acceptance  of  the  act,  they  remain  still  undis- 
charged, so  long  as  payment  of  the  tax  im- 
posed by  the  act  is  deferred,  and  the  amount 
of  that  tax  must  be  deemed  to  be  the  amount 
“conceded  to  be  due”  and  which  should  be 
paid  as  a condition  precedent  to  invoking  the 
aid  of  a court  of  equity.  But  it  is  urged  that 
those  claims  had  been  already  discharged  by 
mere  acceptance  of  the  act,  which  necessitates 
notice  of  the  second  excuse  offered,  viz:  that 
the  acceptance  of  the  act,  and  not  payment 
thereunder,  created  the  exemption  as  to  the 
lands. 

We  cannot  so  read  the  act.  In  the  first  sec- 
tion, after  providing  for  payment  of  the  per 
centum,  it  is  expressly  provided  as  follows: 

“And  the  payment  of  such  amount  annually 
as  aforesaid,  shall  be  and  is  in  full  of  any  and 
all  other  taxation  and  assessment  whatever 
upon  the  property  aforesaid.” 

This  is  the  very  provision  under  which  the 
appellant  claims  exemption,  and  yet  it  ex- 
pressly makes  that  exemption  dependent  upon 
payment.  But,  as  if  to  make  assurance  doubly 
sure,  the  proviso  in  section  7 expressly  de- 
clares that — 

“Any  company  failing  to  promptly  and 
strictly  comply  with  the  provisions  herein  set 
forth  and  to  pay  all  sums  herein  provided  to 
be  paid,  shall  be  subject  to  assessment  and 
taxation  in  the  same  manner  as  individuals.” 

Could  language  be  plainer? 

The  third  excuse  offered  is  that  the  act  itself 
was  repealed  prior  to  the  time  when  the  first 
installment  became  due,  and  there  was  no  one 
authorized  to  receive  the  money;  and  that, 
consequently,  there  is  no  “gross  earnings” 
percentage  due. 

It  is  impossible  to  construe  this  statement  in 
any  other  light  than  as  an  avowed  unwilling- 
ness on  part  of  appellant  to  pay  the  amount 
which  it  concedes  to  be  due  as  consideration 
for  the  exemption  claimed.  If  the  obligation 
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was  complete  at  time  of  acceptance  (which  is 
not  disputed)  the  continuance  of  that  obliga- 
tion could  not  he  made  to  depend  upon  the 
continuance  in  effect  of  the  act  under  which 
it  arose.  The  repeal  of  that  act  might,  or 
might  not,  have  weakened  the  remedy  for  en- 
forcement; hut  in  either  event  the  obligation 
itself  continued  the  same. 

No  attempt  to  discharge  the  obligation  con- 
tracted for  the  year  1889  has  been  shown.  It 
would  seem  as  though  the  least  that  the  ap- 
pellant could  have  done,  had  it  desired  to  do 
equity,  would  have  been  to  aver  its  willing- 
ness to  discharge  that  obligation,  on  the  con- 
trary, its  unwillingness  to  do  so  is  manifest. 

Mr.  Justice  Jackson  delivered  the  opinion 
of  the  court; 

This  case,  under  the  style  of  the  North- 
ern Pac.  R.  Go.  v.  Walker,  148  U.  S.  891  [87: 
494],  was  before  this  court  at  October  term, 
1892,  and  the  jurisdiction  of  the  circuit  court 
not  appearing  upon  the  face  of  the  record,  it 
was  remanded  with  leave  to  amend.  The  ap- 
pellant accordingly,  on  June  6, 1893,filed  in  the 
Circuit  Court  of  theUnited  States  for  tkeDistrict 
of  North  Dakota  its  amended  bill  of  complaint, 
in  which,  after  setting  forth  its  creation  and 
organization  under  and  by  virtue  of  an  Act  of 
Congress  approved  July  2,  1864,  entitled  “An 
Act  Granting  Lands  to  Aid  in  the  Construction 
of  a Railroad  and  Telegraph  Line  from  Lake 
Superior  to  Puget’s  Sound  on  the  Pacific  Coast 
by  the  Northern  Route,”  and  certain  acts  and 
joint  resolutions  of  Congress  supplementary 
thereto  and  amendatory  thereof,  it  was  alleged 
that  for  the  purposes  of  laying  out,  locating, 
constructing,  furnishing,  and  maintaining  a 
railroad  and  the  telegraph  line  between  the 
points  indicated  there  was  granted  to  it  by 
Congress  every  alternate  section  of  public  land, 
not  mineral,  designated  by  odd  numbers,  to 
the  amount  of  twenty  alternate  sections  per 
mile  on  each  side  of  the  railroad  line  as  the 
company  might  adopt,  through  the  territories 
of  the  United  States,  and  ten  alternate  sections 
of  land  per  mile  on  each  side  of  the  railroad 
line  whenever  it  passed  through  any  state,  to 
which  the  United  States  had  full  title,  not  re- 
served, sold,  granted,  or  otherwise  appropriat- 
ed, free  from  pre-emption  or  all  other  claims 
at  the  time  the  line  of  the  railroad  should  be 
definitely  fixed,  and  the  plat  thereof  be  filed 
with  the  Commissioner  of  the  General  Land 
Office;  that  the  railroad  company  duly  ac- 
cepted the  terms,  conditions,  and  impositions 
of  said  Act  of  Congress,  and  that  on  the  re- 
spective dates  of  May  26,  1873,  and  July  20, 
1880,  it  definitely  fixed  the  line  of  its  railroad 
through  certain  counties  in  the  territory  of 
Dakota  (now  the  state  of  North  Dakota)  and 
filed  plats  thereof  in  the  office  of  the  Commis- 
sioner of  the  General  Land  Office;  that  the  line 
of  railroad  so  fixed  extends  opposite  to  and  past 
the  lands  set  forth  aDd  described  in  the  sched- 
ules made  a part  of  the  bill;  that  prior  to  De- 
cember 20,  1880,  it  had  completed  that  portion 
of  the  railroad  and  telegraph  line  extending  on, 
over,  and  along  the  line  of  definite  location  of 
the  railroad,  and  that  the  President  of  the 
United  States,  from  time  to  time,  after  the 
same  had  been  examined  by  commissioners, 
had  accepted  the  railroad  and  telegraph  line  as 
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having  been  constructed  and  completed  in  all 
respects  as  required  by  the  Act  of  July  2, 1864, 
and  the  acts  and  joint  resolutions  supplement- 
ary and  amendatory  thereof. 

The  bill  further  alleged  that  the  lands  on 
each  side  of  the  railroad,  and  every  portion 
thereof,  were  within  forty  miles  of  the  com- 
pany’s line  of  road  so  definitely  fixed;  that 
they  were  public  lands  to  which  the  United 
States  had  full  title,  not  reserved,  sold,  grant- 
ed, or  otherwise  appropriated,  and  no  entry  or 
application  to  make  entry  for  the  lands  was 
made  or  was  pending  when  the  lists  of  definite 
location  were  filed  in  the  office  of  the  Com- 
missioners of  the  General  Land  Office  on  May 
26,  1873,  and  July  20, 1880;  that  the  described 
lands  had  been  surveyed  by  United  States  sur- 
veyors, and  had  been  reported  to  be  agricult- 
ural in  their  character  and  non-mineral;  and 
that  the  lands  were  not  on  July  2, 1864,  or  May 
26,  1873,  and  July  20, 1880,  known  as  mineral 
lands,  etc. ; that  the  company  had  prior  to  the 
year  1889,  in  accordance  with  the  direction  of 
the  Secretary  of  the  Interior,  duly  prepared 
and  filed  lists  in  the  United  States  land  offices 
in  the  land  districts  in  which  the  lands  were 
situated  respectively,  describing  the  lands  and 
claiming  them  as  a portion  enuring  to  it  under 
and  by  virtue  of  the  Act  of  Congress  approved 
July  2,  1864,  which  lists  were  duly  allowed 
and  approved  by  the  United  States  district  land 
officers,  to  whom  the  fees  prescribed  by  law 
were  paid  by  the  company,  and  which  were 
retained  by  the  United  States;  that  the  lists 
of  lands  so  filed  were  duly  transmitted  by  the 
district  land  officers  to  the  Commissioner  of  • 
the  General  Land  Office  for  his  approval; 
that  since  the  lists  were  filed  and  transmitted 
to  the  Commissioner  of  the  General  Land  Of-  • 
flee,  the  Commissioner,  under  the  direction  of 
the  Secretary  of  the  Interior,  had  required  the 
company  to  file  in  the  office  of  the  Commis- 
sioner, or  in  the  office  of  the  land  office  districts 
in  which  the  lands  were  respectively  situated,  j 
an  affidavit  made  by  some  person  acquainted  . 
with  the  character  of  the  lands,  setting  forth  j 
and  showing  that  the  same  were  non-mineral,  j 
and  that  until  such  affidavits  had  been  filed  the  ( 
Commissioner  refused  to  approve  the  lists;  that 
the  company  had  not,  nor  had  any  one  in  its  i 
behalf,  filed  affidavits  of  persons  having  know- 
ledge of  the  mineral  or  non-mineral  character  1 
of  the  lands  set  out  in  the  lists. 

The  bill  then  proceeds  to  state  that  none  of  ; 
the  lands  described  had  ever  been  certified  or 
patented  to  the  railroad  company,  and  that  j 
neither  the  United  States,  nor  any  of  its  offi-  | 
cers  or  agents,  had  ever  ascertained  and  deter-  ; 
mined  what  specific  lands  in  the  state  of  North  j 
Dakota  passed  to  the  railroad  company  by  vir- 
tue of  the  Act  of  July  2,  1864,  although  the 
railroad  company  had  repeatedly  petitioned  to 
have  this  done;  that  the  United  States  and  its  j 
officers  had  refused  to  certify  to  the  company 
the  lands  described  in  the  schedules  of  the  bill, 
but  held  the  lists  suspended  and  unapproved  j 
upon  the  claim  that  the  lands  may  be  mineral  , 
in  character,  and  as  such  excepted  from  the  ; 
grant  to  the  company,  or  that  the  lands  may  | 
not  have  been  free  from  claims  or  rights  re-  j 
served  in  the  grant,  or  that  the  question  as  to 
whether  title  to  the  lands  had  passed  to  the 
railroad  company  under  and  by  virtue  of  the 
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granting  Act,  and  acts  amendatory  thereof; 
that  said  matters  were  still  in  controversy,  and 
pending  before  the  Commissioner  of  the  Gen- 
eral Land  Office  and  the  Secretary  of  the  Inte- 
rior. 

It  is  further  alleged  that  the  railroad  com- 
pany had  no  other  right,  title,  claim,  interest, 
property,  or  possession  in  or  to  any  of  the 
lands  or  premises  described  in  the  bill  except 
such  right,  title,  claim,  interest,  property,  or 
possession  as  it  may  have  obtained  under  and 
by  virtue  of  the  acts  and  resolutions  of  Con- 
gress, and  its  compliance  with  the  conditions 
thereof. 

It  is  then  averred  that  on  March  7,  1889, 
the  legislature  of  the  territory  of  Dakota 
passed  an  act,  which  was  duly  approved  by  the 
governor  of  the  territory,  entitled  “An  act  pro- 
viding for  the  levy  and  collection  of  taxes  up- 
on the  property  of  ^railroad  companies  in  this 
territory,”  in  and  by  which  it  was,  among 
other  things,  enacted  and  provided:  “In  lieu 
of  any  and  all  other  taxes  upon  any  railroads, 
except  railroads  operated  by  horse  power, 
within  this  territory,  or  upon  the  equipment, 
appurtenances,  or  appendages  thereof,  or  upon 
any  other  property  situated  within  this  terri- 
tory belonging  to  the  corporation  owning  or 
operating  such  railroads,  upon  the  capital 
stock,  or  business  transactions  of  said  railroad 
company,  there  shall  hereafter  be  paid  into 
the  treasury  of  this  territory  an  amount  equal 
to  a percentage  of  all  the  gross  earnings  of  the 
corporation  owning  or  operating  such  railroad 
arising  from  the  operation  of  such  railroad  as 
shall  be  situated  within  the  territory,  both 
upon  territorial  and  interstate  traffic,  in  case 
the  railroad  company  owning  or  operating 
such  line  shall  accept  and  become  subject  to 
this  act  as  hereinafter  provided;”  that  the  rail- 
road company  did,  within  thirty  days  after  the 
passage  of  this  act,  by  resolution  of  its  board 
of  directors,  attested  by  its  secretary,  filed  with 
the  secretary  of  the  territory  of  Dakota,  accept 
and  become  subject  to  the  provisions  of  the 
Act  of  March  7,  1889;  that  within  thirty  days 
of  its  passage  the  railroad  company,  as  required 
by  the  act,  prepared  and  filed  with  the  treas- 
urer of  the  territory,  in  the  manner  required 
by  the  provisions  of  chapter  99  of  the  Session 
Laws  of  the  territory  for  the  year  1883,  an  ac- 
count of  the  gross  earnings  of  the  company, 
both  territorial  and  interstate,  for  the  years 
1886  and  1887,  and  paid  into  the  treasury  the 
entire  amount  of  t axes  claimed  by  the  territory 
on  local  and  interstate  earnings  remaining  un- 
paid at  the  time  of  filing  such  account  for 
said  years,  such  payment  being  as  follows,  to 
wit:  For  the  last  half  of  the  year  1886,  $38,- 
095.31;  for  the  year  1887,  $65,585.46.  Such 
sums  so  paid,  as  provided  for  in  the  territorial 
act  of  March  7,  1889,  were  percentages  com- 
puted entirely  upon  gross  earnings  of  the  com- 
pany derived  from  domestic  business,  the  per- 
centage for  the  same  years  computed  upon 
the  gross  earnings  derived  from  interstate 
business  having  been  previously  paid  by  the 
company,  as  required  by  the  provisions  of  the 
territorial  act  of  1883. 

It  was  also  alleged  that,  at  the  same  time, 
the  company  paid  into  the  treasury  of  the  ter- 
ritory one  half  of  the  entire  amount  due  for 
the  year  1888,  amounting  to  $46,937.09,  and 
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that  before  August  15,  1889,  it  had  paid  the 
remainder  of  the  amount  due  for  the  year  1888; 
that  the  sums  so  paid  into  the  treasury  for  the 
year  1888  were  percentages  computed  upon  the 
gross  earnings  of  the  company  for  that  year, 
derived  from  both  domestic  and  interstate  busi- 
ness, the  former  amounting  to  $11,446.78  and 
the  latter  to  $82,427.40,  and  it  was  alleged  that 
all  the  percentages  derived  from  interstate  busi- 
ness so  paid  into  the  treasury  were  not  due 
from  the  company,  except  by  virtue  of  the  act 
of  March  7,  1889,  and  the  company’s  accept- 
ance thereof,  and  that  they  were  paid  as  a 
consideration  for  the  exemption  from  taxation 
provided  for  by  that  act,  and  for  no  other 
reason. 

It  is  then  charged  that,  notwithstanding  the 
premises,  in  the  year  1889  the  county  auditors 
for  the  counties  of  Kidder,  Stutsman,  Rich- 
land, and  McLean,  under  the  authority  of  the 
laws  of  the  territory  of  Dakota,  had  assessed 
the  company’s  lands  situate  in  their  respective 
counties  for  purposes  of  county  taxation,  and 
that  they  had  advertised  the  lands  as  described 
in  the  schedules  to  the  bill,  for  sale,  and  were 
about  to  wrongfully  sell  the  same  for  the  non- 
payment of  taxes  so  levied,  together  with  pen- 
alties and  costs,  and  to  issue  certificates  of  sale 
for  the  same  in  the  form  prescribed  by  the  laws 
or  North  Dakota,  and  unless  restrained  by  the 
order  of  the  court  they  would  sell  the  lands, 
and  issue  certificates  of  sale  thereafter,  where- 
by the  rights  of  the  railroad  company  in  and 
to  the  lands  would  be  irreparably  injured,  and 
lead  to  multiplicity  of  suits  concerning  the 
title  thereto. 

It  was  further  claimed  on  the  part  of  the 
railroad  company  that  the  taxes  so  assessed 
and  levied  upon  the  lands  were  a cloud  upon 
the  title  of  the  railroad  company  thereto;  that 
if  sold  and  certificates  were  issued  to  the  pur- 
chaser, such  certificates  would  constitute  a 
cloud  upon  the  title  of  the  company  in  and  to 
the  lands  so  sold;  that  the  counties  were 
bankrupt,  and  that  if  the  railroad  company 
should  pay  the  taxes  and  then  bring  an  action 
against  them  to  recover  the  amount  thereof,  it 
would  require  a multiplicity  of  suits,  and  such 
judgments  as  might  be  recovered  wTould  be 
worthless. 

The  bill  further  averred  that  the  amount  of 
the  taxes  levied  upon  the  lands,  together  with 
the  costs  and  penalties  claimed  by  the  county 
auditors  to  have  accrued  thereon,  and  for 
which  the  lands  had  been  advertised  for  sale, 
and  were  about  to  be  sold,  were  as  follows: 
Upon  the  lands  in  Kidder  county,  $12,820.67; 
upon  the  lands  in  Stutsman  county,  $8863.39; 
upon  the  lands  in  Richland  county,  $4094.37; 
and  upon  the  lands  in  McLean  county,  $4- 
048.17 — the  amount  of  such  tax,  penalty,  and 
cost  upon  each  tract  of  land  being  particularly 
shown  in  the  schedules  attached  to  the  bill. 

The  prayer  of  the  bill  was  to  the  effect  that 
the  county  assessments  and  taxes  so  levied  up- 
on the  lands  of  the  railroad  company  might 
be  declared  illegal  and  void,  and  a cloud  upon 
the  title  of  the  company,  and  that  the  defend- 
ants, and  each  of  them,  their  deputies  and 
successors  in  office,  be  restrained  from  selling 
or  attempting  to  sell  the  lands  or  any  portion 
thereof,  or  from  issuing  tax  certificates  there- 
for. 
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The  defendants  appeared  and  demurred  to 
the  amended  bill  on  the  ground  that,  according 
to  the  showing  made  therein,  the  plaintiff  was 
not  entitled  to  the  relief  sought.  The  circuit 
court  sustained  the  demurrer  and  dismissed  the 
bill  on  the  ground  that  the  act  of  1889  was 
void,  because  it  violated  the  Organic  Act,  which 
provided  that  the  legislative  assembly  of  the 
territory  shall  not  make  any  discrimination  in 
taxing  "different  kinds  of  property,  but  all 
property  subject  to  taxation  shall  be  taxed  in 
proportion  to  its  value;  secondly,  that  the  bill 
was  without  equity  in  failing  to  allege  pay- 
ment or  tender  of  the  gross  earnings  tax  for 
the  year  1889.  47  Fed.  Rep.  681. 

From  this  judgment  the  railroad  company 
appealed  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit,  and  that  court, 
desiring  instructions  upon  certain  questions  per- 
sented  by  the  assignments  of  error  filed  in  the 
cause,  certified  to  this  court  various  proposi- 
tions of  law,  as  to  whether  the  railroad  com- 
pany acquired  such  title  to  the  odd  numbered 
sections  of  land  within  the  place  limits  of  the 
grant  of  July  2,  1864,  which  were  not  mineral, 
and  which,  at  the  dates  of  the  grant  and  of  the 
filing  of  the  map  of  definite  location  in  the 
office  of  the  Commissioner  of  the  General  Land 
Office,  were  not  reserved,  sold,  granted,  or 
otherwise  appropriated,  as  to  render  them  tax- 
able before  being  patented  and  certified  to  the 
railroad  company;  whether  the  company  was 
taxable  on  such  lands  by  the  territories  after 
the  filing  of  the  map  of  definite  location  of  its 
railroad,  and  full  compliance  with  the  terms 
and  conditions  of  the  granting  Act,  while  the 
United  States  refused  to  patent  and  certify  such 
lands  to  the  company;  whether  chapter  107  of 
the  Laws  of  Dakota  for  1889,  being  an  act  en- 
titled ‘ ‘An  Act  Providing  for  the  Levy  and 
Collection  of  Taxes  upon  the  Properties  of 
Railroad  Companies  in  this  Territory,”  ap- 
proved March  7,  1889,  was  void  as  a regulation 
of  interstate  commerce;  whether  the  act  of 
March  7,  1889,  was  in  conflict  with  the  5th  and 
14th  amendments  of  the  Constitution  of  the 
United  States,  and  with  the  organic  law  of  the 
territory,  as  an  attempt  to  exempt  from  taxa- 
tion the  lands  granted  by  the  Act  of  J uly  2, 
1864;  whether  the  act  of  March  7, 1889,  should 
be  construed  as  granting  an  exemption  for  the 
year  1889,  or  to  be  in  force  and  effect  only  after 
the  year  1890.  The  eighth  and  remaining 
question  certified  is  as  follows:  “Is  said  bill 

without  equity  because  of  the  failure  to  aver 
that  the  complainant  has  tendered  or  paid  the 
‘gross  earnings  tax’ for  the  year  1889;  and  is 
said  complainant  entitled  to  the  equitable  relief 
prayed  without  first  tendering  or  paying  such 
tax?” 

In  the  view  we  take  of  the  case,  the  answer 
to  the  last  question  will  dispose  of  the  suit, 
and  render  it  unnecessary  to  enter  upon  the  con- 
sideration and  determination  of  the  other  propo- 
sitions of  law  on  which  instructions  are  asked. 

By  an  act  of  the  legislature  of  the  territory, 
approved  March  9,  1883,  chapter  99,  Laws  of 
1883,  it  was  provided  that  all  railroad  com- 
panies, except  railroads  operated  by  horse 
power,  owned  and  operated  within  the  terri- 
tory, should  pay  two  per  centum  on  the  gross 
earnings  of  their  railroads  for  a period  of  five 
years,  and  thereafter  three  per  centum  on  the 
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gross  earnings,  in  lieu  of  all  other  taxes  upon 
said  railroads  and  the  capital  stock  and  busi- 
ness thereof.  The  payment  of  this  percentage 
was  to  be  made  at  designated  dates  in  each 
year,  and  penalties  were  imposed  upon  the 
companies  failing  to  comply  with  the  pro- 
visions of  the  law  as  to  the  making  of  returns 
of  earnings  and  paying  the  percentages  im- 
posed by  the  act.  The  moneys  so  received  and 
collected  were  to  be  apportioned  between  the . 
territory  and  the  several  counties  through 
which  the  railroads  respectively  ran. 

This  act  of  1883  left  the  railroad  companies 
no  choice  as  to  whether  they  would  pay  the  I 
designated  percentage  on  their  gross  earnings, 
or  remain  subject  to  taxation  upon  their  prop- 
erty in  the  ordinary  method.  It  was  compul- 
sory upon  them.  It  is  not  material  to  the 
present  case  to  consider  whether  this  act  was 
constitutionalor  not;  it  was  repealed  by  the  act  j 
of  legislature  approved  January  29,  1889. 
Now,  it  is  shown  by  the  bill  that  at  the  time 
the  act  of  1883  was  repealed  the  appellant  was 
in  default  of  the  payment  of  the  percentages  ; 
due  upon  its  gross  earnings  for  the  years  1886, 
1887,  and  1888. 

On  March  7,  1889,  the  legislature  of  the  ter- 
ritory of  Dakota  passed  an  act,  entitled  “An 
Act  Providing  for  the  Levy  and  Collection  of 
Taxes  upon  Property  of  Railroad  Companies 
in  this  Territory,”*  which  went  into  force  and 
effect  immediately  after  its  passage. 

This  act  is  by  its  terms  nothing  but  a tax 
law,  and  while  it  adopted  the  same  rule  of  j 
percentages  on  the  gross  earnings  as  provided  A 
in  the  act  of  1883,  it  differed  from  that  act  in  - 
not  being  compulsory  upon  the  railroad  com-  ! 
panies,  for  it  left  to  them  the  election  as  to 
which  of  two  modes  of  taxation  they  should  , 
accept  or  submit  to.  It  practically  gave 'to  the 
railroad  companies  the  choice  of  having  their 
property  taxed  as  other  property  in  the  terri- 
tory, by  assessment  and  levy,  or  of  taking  the 
benefits  of  the  act  upon  the  terms  and  condi-  j 
tions  provided  therein.  It  was,  by  section  7,  ; 
made  a condition  of  the  acceptance  of  the  i 
act  that  “any  railroad  company  assessed  under  ; 
chapter  99  of  the  Laws  of  1883  shall,  within  \ 
thirty  days  after  the  passage  of  this  act,  pay ' 
into  the  territorial  treasury  the  full  amount  of  < 
the  taxes  and  interest  due  under  the  assess-  < 

*Be  it  enacted  by  the  Legislative  Assembly  of  the  Ter- ' 

ritory  of  Dakota: 

1.  Percentage  of  gross  earnings  to  be  paid  in  lieu  or 
other  taxes.— In  lieu  of  any  and  all  other  taxes  upon  ; 
any  railroads,  except  railroads  operated  by  horse 
power,  within  this  territory,  or  upon  the  equip- 
ment, appurtenances,  or  appendages  thereof,  or 
upon  any  other  property  situated  in  this  territory 
belonging  to  the  corporation  owning  or  operating 
such  railroads,  upon  the  capital  stock  or  business  j 
transactions  of  said  railroad  company,  there  shall 
hereafter  be  paid  into  the  treasury  of  this  territory  I 
an  amount  equal  to  a percentage  of  all  the  gross 
earnings  of  the  corporation  owning  or  operating 
such  railroad,  arising  from  the  operating  of  such  | 
railroad,  as  shall  be  situated  within  this  territory,  > 
both  upon  territorial  and  interstate  traffic,  in  case 
the  railroad  company  owning  or  operating  such 
line  shall  accept  and  become  subject  to  this  act  as 
hereinafter  provided. 

Every  such  railroad  corporation  <pr  person  own- 
ing or  operating  or  that  may  hereafter  own  or  op- 
erate any  line  of  railroad  in  this  territory  which 
shall  have  accepted  this  act  shall  pay  to  said  treas- 
urer each  year  “for  the  first  five  years”  after  the  , 
approval  of  this  act  an  amount  equal  to  three  per 
centum  of  such  gross  earnings,  “and  for  and  in 
each  and  every  year  after  the  expiration  of  sucn 


1894. 


Northern  Pacific  R.  Co.  y.  Clark. 


64? 


ments  under  said  laws  of  1888,  including 
taxes  on  both  territorial  and  interstate  earn- 
ings, before  they  can  avail  themselves  of  the 
provisions  of  this  act.”  It  was  further  pro- 
vided that  any  company  failing  to  strictly 
comply  with  the  provisions  of  the  act  within 
the  time  provided  should  be  immediately  sub- 
ject to  assessment  and  taxation  upon  its  prop- 
erty in  the  same  manner  as  the  property  of  in- 
dividuals was  assessed  and  taxed. 

The  companies  accepting  the  benefits  of  the 
act  were  not  only  to  pay  arrearages  under  the 
law  of  1888,  but  were  also  to  pay  a percentage 
of  gross  earnings  for  the  current  year  of  1889, 
it  being  provided  that  “if  such  acceptance  was 
filed  on  or  before  the  15th  day  of  February  in 
any  year  such  companies  should  pay  one  half 
of  said  amount  on  said  15th  day  of  February 
and  the  balance  on  the  15th  day  of  August 
next  following.  Should  such  acceptance  be 
filed  before  the  15th  day  of  August  and  after 
the  15th  day  of  February  in  any  year,  then  an 
amount  equal  to  three  per  centum  of  such  ac- 
count shall  be  paid  in  full  on  or  before  the 
15th  day  of  August  in  each  year.” 

It  is  shown  by  the  bill  that  the  appellant  ac- 


tive years  an  amount  equal  to  two  per  cent  of  said 
gross  earnings,”  and  the  payment  of  such  amount 
annually  as  aforesaid  shall  be  and  is  in  full  of  any 
and  all  other  taxation  and  assessment  whatever 
upon  the  property  aforesaid. 

Said  payments  shall  be  made,  except  as  herein- 
after provided,  one  half  on  or  before  the  15th  day 
of  February,  and  one  half  on  or  before  the  1st  day 
of  August  in  each  year.  And  for  the  purpose  of 
.ascertaining  the  gross  earnings  aforesaid,  an  accu- 
rate account  of  such  earnings  shall  be  kept  by  said 
company.  An  abstract  shall  be  furnished  by  said 
company  to  the  treasurer  of  this  territory  on  or 
before  the  1st  day  of  February  in  each  year,  the 
truth  of  which  abstract  shall  be  verified  by  the  affi- 
davits of  the  treasurer  and  secretary  of  such  com- 
pany, and  for  the  purpose  of  ascertaining  the  truth 
of  such  affidavits  and  the  correctness  of  such  ab- 
stracts, full  power  is  hereby  vested  in  the  governor 
of  this  territory,  or  any  other  person  appointed  by 
law,  to  examine  under  oath  the  officers,  employes 
of  said  company,  or  other  persons,  and  if  any 
person  so  examined  by  the  governor  or  other  au- 
thorized pei'son  shall  knowingly  or  willfully  swear 
falsely,  concerning  the  matter  aforesaid,  every 
such  person  is  declared  to  have  committed  perjury; 
and  for  the  purpose  of  securing  to  the  territory  the 
payment  of  the  aforesaid  per  centum  it  is  hereby 
declared  that  the  territory  shall  have  a lien  upon 
the  railroad  of  said  company,  and  upon  all  prop- 
erty, estate,  or  effects  of  said  company  whatsoever, 
personal,  real,  or  mixed,  and  the  lien  hereby  se- 
cured to  the  territory  shall  have  and  take  prece- 
dence of  all  demands,  decrees,  and  judgments 
against  said  company. 

2.  When  company  shall  fail  to  make  return.— If 
any  such  railroad  company  having  accepted  this 
act  shall  fail  to  make  return  of  its  gross  earnings 
as  aforesaid,  or  of  any  part  thereof,  at  the  time  and 
in  the  manner  provided  by  law,  and  such  default 
shall  continue  during  the  period  of  thirty  days, 
such  company  shall  be  subject  to  a penalty  of  an 
amount  equal  to  ten  per  cent  of  the  tax  imposed 
upon  such  company  by  this  act,  and  the  treasurer 
of  the  territory  shall  forthwith  ascertain  the 
amount  of  such  percentage  justly  due  from  such 
company,  as  near  as  may  be,  from  such  evidence 
as  may  be  available,  and  shall  thereupon  collect 
such  amount  so  ascertained,  together  with  the  said 
penalty  thereon. 

The  amount  so  ascertained  by  the  territorial 
treasurer  as  in  this  section  provided  shall,  together 
with  the  said  penalty  thereon,  be  by  him  entered 
in  , e books  of  his  office  and  such  entry  when  so 
made  shall  stand  in  the  place  of  the  report  required 
by  law  to  be  made  by  such  company,  and  shall  in 
all  courts  within  this  territory  be  evidence  of  the 
amount  of  such  tax  and  penalty  and  of  the  other 
facts  stated  therein  in  pursuance  of  this  act. 
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cepted  the  provisions  and  benefits  of  the  act 
within  thirty  days  after  March  7,  1889,  and  it 
thereby  became  liable  to  pay  the  required  per- 
centage on  its  gross  earnings  on  or  before  the 
15th  of  August,  1889.  It  is  also  shown  by  the 
bill  that  within  thirty  days  after  the  passage 
of  the  act  it  paid  the  arrearages  of  percentages 
on  its  gross  earnings  accruing  under  the  act  of 
1888,  for  the  years  1886,  1887,  and  1888;  but 
it  is  not  alleged  that  it  made  payment,  or  tend- 
er of  payment,  of  the  percentage  on  its  gross 
earnings  for  the  year  1889,  or  any  portion 
thereof,  although  by  the  express  provisions  of 
the  act  a percentage  on  a portion  of  such  gross 
earnings  was  due  and  payable  on  the  15th  day 
of  August,  1889. 

The  moneys  to  be  received  and  collected  by 
the  territorial  treasurer  under  this  act  from 
the  railroad  companies  which  accepted  its 
provisions  were  to  be  apportioned  between  the 
territory  and  the  several  counties,  respective- 
ly, through  which  the  railroads  run,  or  in 
which  the  companies  had  lands  subject  to 
taxation,  in  the  manner  pointed  out  in  section 
6 of  the  act.  The  several  counties,  whose 
auditors  are  made  defendants  in  the  present 


3.  Neglect  to  pay  taxes.— In  case  any  railroad 
company  which  shall  have  accepted  the  provisions 
of  this  act  shall  fail  or  neglect  to  pay  the  amount 
reported  at  the  time  and  in  the  manner  hereinafter 
provided,  for  a period  of  thirty  days  after  the  same 
shall  have  become  due  by  the  terms  thereof,  in 
such  case  there  shall  be  added  to  the  amount  of 
such  tax  ten  per  centum  thereof  as  a penalty  for 
such  failure  or  neglect  to  pay. 

4.  Territorial  treasurer  to  distrain—  At  any  time 
after  the  expiration  of  the  period  of  thirty  days 
after  the  amount  as  above  provided  has  become 
due  and  payable  under  the  provisions  of  this  act, 
the  territorial  treasurer  or  his  deputy  shall  distrain 
sufficient  goods,  chattels,  or  other  movable  prop- 
erty, if  found  within  this  territory,  to  pay  the  said 
amount  due  from  such  corporation,  together  with 
the  penalty  thereon  as  hereinafter  provided,  and 
shall  immediately  advertise  the  sale  of  the  same  in 
at  least  three  newspapers  published  within  this  ter- 
ritory, stating  the  time  when  and  the  place  where 
such  property  shall  be  sold,  such  sale  shall  take 
place  at  some  point  on  the  railroad  of  such  delin- 
quent company,  and  at  least  four  weeks’  notice  of 
the  time  and  place  of  such  sale  shall  be  given;  such 
delinquent  company,  its  successors  or  assigns,  may 
pay  in  such  amount  and  penalty  at  any  time  before 
the  sale  of  the  property  distrained  as  herein  pro- 
vided, and  thereupon  further  proceedings  in  con- 
nection with  such  distress  shall  cease,  and  the 
property  distrained  shall  be  delivered  to  the  owner 
thereof. 

5.  Land  subject  to  taxation.— The  lands  of  any 
railroad  company  shall  become  subject  to  taxation 
in  the  same  manner  as  other  similar  property  as 
soon  as  the  same  are  sold,  leased,  contracted  to  be 
sold  or  leased;  and  on  or  before  the  first  day  of 
April  of  each  year  each  railroad  company  having 
lands  within  the  territory  shall  return  to  the  coun- 
ty clerk  of  each  county  within  this  territory  full 
and  complete  lists,  verified  by  the  affidavits  of 
such  officers  of  the  company  having  knowledge  of 
the  facts,  of  all  lands  of  such  company  situated 
within  such  county,  sold,  or  contracted  to  be  sold, 
or  leased,  during  the  year  ending  the  last  day  of 
December  preceding,  and  the  list  furnished  on  or 
before  the  first  day  of  April,  A.  D.  1889,  in  compli- 
ance with  the  terms  of  this  section,  shall  include  a 
complete  list  of  all  lands  sold  or  leased,  prior  to  the 
last  day  of  December,  1888. 

6.  How  taxes  apportioned— The  moneys  received 
and  collected  by  the  territorial  treasurer  in  pursu- 
ance to  this  act  shall  be  disposed  of  by  him  as  fol- 
lows: In  case  the  railroad  company  paying  such  tax 
owns  no  land  granted  in  aid  of  the  construction  of 
its  railroad,  one  third  of  the  same  shall  be  retained 
in  the  territorial  treasury  for  the  use  of  the  terri- 
tory, and  the  remainder  shall  be  apportioned 
among  the  several  counties  into  or  through  which 
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case,  were  therefore  interested  in  the  gross 
earnings  tax  which  the  appellant  was  required 
to  pay  for  the  year  1889  in  lieu  of  all  other 
ordinary  taxes  upon  its  property.  * 

The  gross  earnings  act  remained  in  force  un- 
til November  2,  1889,  when  it  was  repealed 
by  the  repugnant  provisions  contained  in  the 
constitution  of  the  state  of  North  Dakota,  as 
adopted  and  approved  by  Congress,  and  the 
claim  is  now  made  by  the  appellant  that  the  re- 
peal relieves  it  from  liability  to  pay  any  percent- 
age on  its  gross  earnings  for  the  year  1889, or  any 
part  thereof,  because  the  same  was  not  payable 
until  after  1890;  and  that  it  was  not  liable  to 
assessment  and  taxation  on  its  property  because 
it  had  accepted  the  provisions  of  the  gross 
earnings  act  of  1889. 

This  contention,  if  correct,  would  relieve 
the  appellant  from  any  burden  in  the  way  of 
taxation  for  the  year  1889,  but  such  a claim  as 
this  cannot  possibly  be  sustained.  The  act  of 
March  7,  1889,  clearly  intended  that  the  gross 
earnings  tax,  therein  provided  for,  as  to  all 
companies  which  would  accept  its  provisions, 
should  supply  revenue  for  the  territory  and 
the  counties  for  the  year  1889.  It  is  equally 
clear  from  the  whole  act  as  a tax  law,  that  the 
railroad  company  had  to  pay  the  required  per- 


centage on  its  gross  earnings  for  that  year,  and 
that  such  percentage  was  payable  in  part  on 
the  15th  day  of  August  in  that  year.  It  is  not 
therefore  correct  to  say  that  no  part  of  the 
gross  earnings  were  payable  until  1890;  but,  if 
that  were  not  the  case,  having  accepted  the 
provisions  of  that  act  and  thus  becoming  liable 
to  pay  the  designated  percentage  of  its  gross 
earnings  in  lieu  of  taxes  for  the  year  1889,. 
that  liability  would  not  be  discharged  by 
the  subsequent  repeal  of  the  gross  earn- 
ings act  of  1889.  If  the  company  was  re- 
leased from  the  gross  earnings  tax  by  the- 
repeal  of  the  act,  its  property  immediately  be- 
came subject  to  assessment  and  taxation  in 
the  manner  provided  for  the  assessment  and 
taxation  of  property  of  individuals  in  the  ter- 
ritory, and  it  would  not  vitiate  any  such  as- 
sessment made  on  the  part  of  the  counties  that, 
happened  to  be  made  prior  to  the  repeal  of  the- 
act  of  1889.  Such  assessment  would  remain 
in  full  force  and  effect  after  the  repeal  of  the 
act  and  until  satisfied. 

It  is  next  contended  by  the  appellant  that  its 
payment  of  arrearages,  claimed  to  be  due  un- 
der the  act  of  1883,  was  a consideration  for  the 
exemption  of  its  property  from  taxation  for  the 
year  1889.  This  position  cannot  be  sustained 


the  railroad  or  railroads  of  such  companies  run,  in 
proportion  to  the  number  of  miles  of  main  track 
situated  in  such  counties  respectively.  In  case  the 
railroad  company  paying  such  tax  owns  land 
granted  in  aid  of  the  construction  of  its  railroad, 
then  thirty  per  cent  of  the  tax  paid  by  such  com- 
pany shall  be  retained  in  the  territorial  treasury 
for  the  use  of  the  territory,  and  forty  per  cent  shall 
be  apportioned  among  the  several  counties  into  or 
through  which  the  railroad  or  railroads  of  such 
company  run,  in  proportion  to  the  number  of  miles 
of  main  track  situated  in  such  counties,  respect- 
ively, and  thirty  per  cent  shall  be  apportioned 
among  the  several  counties  in  which  lands  forming 
a part  of  its  land  grant  are  situated,  in  proportion 
to  the  number  of  acres  of  surveyed  and  unsold 
lands  in  said  counties. 

7.  Any  railroad  company. — Which,  at  the  date  of 
the  passage  of  this  act  owns  or  is  engaged  in  oper- 
ating any  line  or  lines  of  railroad  in  this  territory, 
may  at  any  time  within  thirty  days  after  the  pass- 
age of  this  act,  by  resolution  of  its  board  of  di- 
rectors, attested  by  its  secretary,  and  tiled  with  the 
secretary  of  the  territory,  accept  and  become  sub- 
ject to  the  provisions  of  this  act,  and  provided 
that  any  railroad  company  which  is  now  in  arrears 
in  the  payment  of  taxes  assessed  under  chapter  99 
of  the  Laws  of  1883  shall,  within  thirty  days  after 
the  passage  of  this  act,  pay  into  the  territorial 
treasury  the  full  amount  of  the  taxes  and  interest 
due  under  the  assessments  under  said  laws  of  1883 
before  they  can  avail  themselves  of  the  provisions 
of  this  act,  by  accepting  its  terms,  including  taxes 
on  both  territorial  and  interstate  earnings.  It  is 
further  expressly  provided  that  any  company  fail- 
ing to  strictly  comply  with  the  provisions  of  this 
act  within  the  term  herein  provided  shall  be  im- 
mediately subject  to  assessment  and  taxation  in 
the  manner  provided  for  the  assessment  and  taxa- 
tion of  the  property  of  individuals  of  this  territory, 
and  said  taxes  shall  be  collected  in  the  same  man- 
ner as  is  now  provided  in  cases  of  the  property  of 
individuals.  Any  company  which  has  not  com- 
plied with  the  provisions  of  chapter  99  of  the  Ses- 
sion Laws  of  1883,  by  paying  all  taxes  claimed  on 
gross  earnings  both  territorial  and  interstate,  or  by 
filing  an  account  of  gross  earnings  both  territorial 
and  interstate,  shall  prepare  and  file  such  account 
in  the  manner  therein  provided  within  thirty  days 
from  the  passage  hereof,  and  pay  one  half  of  the 
entire  amount  due  under  the  agreement  and  ac- 
ceptance herein  referred  to,  for  the  current  year, 
and  also  the  entire  amount  of  taxes  heretofore 
claimed  by  the  territory  on  local  and  interstate 
earnings  of  such  companies,  but  remaining  unpaid 
at  the  time  of  filing  said  account  and  within  thirty 
days  after  the  passage  of  this  act,  or  the  same 
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shall  not  apply  to  such  company  or  companies. 
The  balance  of  said  taxes  due  for  the  current  year 
shall  be  paid  to  the  territorial  treasurer  on  or  be- 
fore the  15th  day  of  August,  1889.  Any  railroad 
company  that  may  be  hereafter  organized  in  this 
territory,  or  that  shall  hereafter  become  the  own- 
er of  or  engaged  in  operating  any  lines  of  railroad 
in  this  territory,  may  accept  and  become  subject 
to  the  provisions  of  this  act  by  filing  a resolution 
of  its  board  of  directors  in  the  manner  as  herein- 
before provided. 

In  case  any  such  railroad  company  shall  accept 
and  become  subject  to  the  provisions  of  this  act.  it 
shall  at  the  time  of  filing  such  acceptance  render 
an  account  of  gross  earnings  both  territorial  and 
interstate,  in  the  manner  as  hereinbefore  provided, 
and  shall  pay  at  the  time  of  rendering  such  account* 
all  amounts  claimed  by  the  territorial  auditor  as 
tax  due  on  the  local  and  interstate  earnings  of  such 
company  for  the  current  or  any  preceding  year, 
and  shall  thereafter  pay  an  amount  equal  to  3 per 
centum  of  such  account,  as  follows:  If  such  ac- 
ceptance is  filed  on  or  before  the  fifteenth  day  of 
February  in  any  year,  such  company  shall  pay  one 
half  of  said  amount  on  said  fifteenth  day  of  Feb- 
ruary, and  the  balance  on  the  fifteenth  day  of  Au- 
gust following.  Should  such  acceptance  be  filed 
before  the  fifteenth  day  of  August  and  after  the 
fifteenth  day  of  February  in  any  year,  then  an 
amount  equal  to  3 per  centum  of  such  account 
shall  be  paid  in  full  on  or  before  the  fifteenth  day 
of  August  in  each  year.  Thereafter  accounts  shall 
be  rendered  and  payment  made  in  the  manner 
provided  in  this  act;  provided,  that  any  company 
failing  to  promptly  and  strictly  comply  with  the 
rovisions  herein  set  forth  and  to  pay  all  sums 
erein  provided  to  be  paid  shall  be  subject  to  as- 
sessment and  taxation  in  the  same  manner  as  indi- 
viduals. 

8.  In  case  of  non-acceptance— The  railroads  and 
property  of  all  railroad  companies  owning  or  oper- 
ating lines  of  railway  in  this  territory,  which  com- 
panies shall  not  accept  and  become  subject 
to  the  provisions  of  this  act,  shall  not  be  entitled 
to  the  exemption  in  this  act  contained,  but  shall 
be  subject  to  taxation  in  such  manner  as  shall  be 
provided  by  law. 

9.  Repeal  or  amendment—  This  act  shall  be  sub- 
ject to  repeal  or  amendment  by  any  future  legis- 
lature, and  nothing  herein  contained  shall  be 
construed  as  a repeal  of  any  revenue  law  now  in 
existence,  as  applicable  to  any  railroad  company 
which  shall  not  accept  the  provisions  of  this  act 
as  herein  provided. 

10.  Effect  when.— This  action  shall  take  effect  and 
be  in  force  from  and  after  its  passage. 

Approved  March  7,  1889. 
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for,  by  the  terms  of  the  act  of  1889,  the  payment 
of  those  arrearages  was  simply  a condition 
upon  which  the  railroad  company  was  allowed 
to  accept  the  benefits  of  that  act,  which  was 
not  an  act  exempting  the  property  of  the  rail- 
road company  from  taxation,  but  merely  sub- 
stituted one  mode  of  taxation  for  another  up- 
on the  terms  and  conditions  specified.  One  of 
the  terms  on  which  the  railroad  was  allowed 
to  accept  the  gross  earnings  tax,  in  lieu  of  the 
ordinary  tax  upon  its  property,  was  that  it 
should  pay  the  arrearages  which  the  territory 
claimed  underthe  act  of  1883.  No  exemption 
from  taxation  for  the  year  1889  was  contem- 
plated. The  railroads  accepting  the  act  were 
required  to  pay  the  gross  earnings  tax  for  that 
year  in  addition  to  such  arrearages.  It  can- 
not, therefore,  be  properly  claimed  that  the 
payment  of  these  arrearages  constituted  a con- 
sideration for  any  exemption  from  taxation,  or 
that  such  payment  raised  any  equity  on  the 
part  of  the  appellant  against  the  payment  of 
taxes  for  1889,  whether  such  taxes  were  im- 
posed in  the  shape  of  a percentage  on  the  gross 
earnings  for  that  year,  or  in  the  shape  of  the 
ordinary  assessment  upon  its  property. 

There  is  nothing  in  the  allegations  of  the  bill 
showing  affirmatively  that  the  company  did 
not  possess  the  equitable  title  or  ownership  in 
the  lands  described  and  assessed.  Nor  do  the 
averments  of  the  bill  negative  the  fact  that  the 
appellant  was  properly  chargeable  with  taxes 
on  the  lands  coming  within  the  grant  of  July  2, 
1864,  and  within  the  limits  of  the  line  of  definite 
location  of  its  road.  Payment  of  the  gross 
earnings  tax,  imposed  by  the  act  of  1889, 
would  have  discharged  all  claims  for  taxes 
upon  the  company’s  lands  for  that  year,  but  no 
ground  is  shown  by  the  bill  for  releasing  the 
appellant  for  the  payment  of  either  the  per- 
centage tax  on  its  gross  earnings,  or  from  the 
payment  of  the  assessment  upon  its  lands  made 
by  the  county  auditors.  By  section  7 of  the 
act  of  1889,  its  failure  to  promptly  and  strictly 
comply  with  the  provisions  thereof,  and  pay 
all  sums  therein  provided  to  be  paid,  subjected 
the  company  to  assessment  and  taxation  in 
the  same  manner  as  individuals.  It  did  not 
comply  with  the  provisions  of  the  act  in  paying 
the  percentage  of  gross  earnings  due  on  the  15th 
day  of  August,  1889, and  thereupon  its  property 
became  liable  to  assessment  and  taxation  as  the 
property  of  individuals  in  the  several  counties. 


I Being  liable  to  pay  either  the  percentage  on 
gross  earnings  in  accordance  with  the  provisions 
of  the  act  of  1889,  or  the  tax  upon  its  lands* 
as  other  property  of  like  character  was  assessed, 
the  appellant  was  not  entitled  to  any  relief  in 
a court  of  equity  by  injunction  without  pay- 
ment or  tender  of  what  was  due  under  one  or 
the  other  of  those  modes  of  taxation. 

In  Taylor  v.  Secor  (“ State  R.  Tax  Cases”)  92 
U.  S.  575,  616,  617  [23:  663,  674],  the  rule  is 
established  that  before  an  injunction  will  be 
granted  in  such  cases  as  the  present,  a party 
must  pay  or  tender  what  can  be  seen  to  be  due 
on  the  face  of  the  bill,  and,  speaking  for  the 
court  in  that  case,  Mr.  Justice  Miller  said  that 
the  duty  of  making  such  a tender  or  payment 
before  any  injunction  will  be  allowed  is  laid 
down  “as  a rule  to  govern  the  courts  of  the 
United  States  in  their  action  in  such  cases.” 
This  rule  was  repeated  in  German  Nat.  Bank  of 
Chicago  v.  Kimball,  103  U.  S.  732,  733  [26: 
469],  where  it  was  treated  as  a fatal  objection  to 
the  bill  that  there  was  no  offer  to  pay  any  sum 
as  a tax  which  the  party  ought  to  pay,  and, 
again  speaking  for  this  court,  Mr.  Justice  Mil- 
ler there  said:  “We  have  announced  more  than 
once  that  it  is  the  established  rule  of  this  court 
that  no  one  can  be  permitted  to  go  into  a court 
of  equity  to  enjoin  the  collection  of  a tax  until 
he  has  shown  himself  entitled  to  the  aid  of  the 
court  by  paying  so  much  of  the  tax  assessed 
against  him  as  it  can  be  plainly  seen  he  ought 
to  pay,”  etc. 

Applying  this  rule  to  the  present  case,  it  is 
clear  that  the  appellant’s  bill  was  properly 
dismissed  for  failing  to  pay,  or  tender  to 
pay,  taxes  which  he  ought  to  have  paid  on.  its 
property,  or,  in  lieu  thereof  a percentage  of  its 
gross  earnings. 

Our  response,  therefore,  to  the  eighth  ques- 
tion certified  is,  that  the  bill  was  without 
equity,  because  of  the  failure  to  aver  that  the 
plaintiff  had  tendered  or  paid  the  gross  earn- 
ings percentage  for  the  year  1889  (or  the  tax 
assessed  by  the  county  auditors)  and  was  not 
entitled  to  the  equitable  relief  prayed  without 
first  tendering  or  paying  such  taxes. 

The  answer  of  the  court  to  that  question  will 
accordingly  be  certified  to  the  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit. 

Mr.  Justice  Brewer  dissented. 


THE  COVINGTON  & CINCINNATI  BRIDGE  COMPANY,  Plff.  in  Err., 

v. 

COMMONWEALTH  OF  KENTUCKY. 

(See  S.  C.  154  U.  S.  204,  38  L.  ed.  962.) 


1.  The  Kentucky  law  of  1890  fixing:  rates  of  toll 
and  fare  over  the  bridge  of  The  Covington  & 
Cincinnati  Bridge  Co.,  spanning  the  Ohio  river 
and  connecting  the  states  of  Ohio  and  Kentucky, 
is  an  attempted  regulation  of  commerce  which  it 
is  not  within  the  power  of  the  state  to  make. 

Note.— As  to  power  of  Congress  to  regulate  com-  \ 
merce,  see  note  to  Gibbons  v.  Ogden,  6:  23,  and  to 
Brown  v.  Maryland,  6:  678. 

As  to  interstate  commerce;  regulation  of;  power  of 


Mem.  References  in  notes  are  to  U.  S.  Repts.  L.  ed. 
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2.  A state  has  no  power  to  regulate  tolls  upon  a 
bridge  connecting  such  state  with  another  state; 
Congress  alone  has  such  power. 

4.  Whether  two  states  can,  in  the  absence  of  legis- 
lation by  Congress,  fix,  by  reciprocal  action,  the 
rates  of  toll  and  fare  over  a bridge  connecting 

Congress;  how  far  exclusive , see  note  to  Gloucester 
Ferry  Co.  v.  Pennsylvania,  29: 158. 

As  to  power  of  Congress  to  control  commerce;  state 
statute  when  invalid  as  being  a regulation  of  com- 
merce; drummers;  vessels;  railways;  telegraph  com- 
panies; state  tax  on  commerce , when  invalid,  see  note 
to  Harmon  v.  Chicago,  37:  216. 
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such  states,  this  court  does  not  decide  in  this 
case. 

3.  A bridge  across  waters  between  two  states  and 


connecting  such  states,  is  an  instrument  of  inter- 
state commerce  and  traffic  across  it  is  interstate 
commerce. 


[No.  1025.] 


Argued  Jan.  26,  29,  30,  1894.  Reargued  April  25,  1894.  Decided  May  26,  1894. 


IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky,  to  review  a judgment 
of  that  court,  affirming  the  judgment  of  the 
criminal  court  of  Kenton  county,  in  that  state, 
adjudging  the  defendant,  The  Covington  & 
Cincinnati  Bridge  Company,  guilty  of  the  of- 
fenses charged  in  an  indictment  against  that 
company,  for  collecting  illegal  tolls  upon  the 
bridge  of  that  company  across  the  Ohio  river 
between  the  states  of  Kentucky  and  Ohio,  and 
imposing  a fine  upon  defendant.  Reversed, 
and  case  remanded  for  further  proceedings. 


Statement  by  Mr.  Justice  Brown: 

This  was  an  indictment  found  by  the  grand 
jury  of  Kenton  county,  Kentucky,  against  the 
defendant  Bridge  Company  for  demanding 
and  collecting  illegal  tolls,  refusing  to  sell 
tickets  at  the’  rates  required  by  law,  and  for 
failing  to  keep  an  office  for  the  sale  of  tickets 
at  its  bridge  in  said  county. 

The  Covington  & Cincinnati  Bridge  Com- 
pany was  incorporated  under  an  act  of  the 
legislature  of  Kentucky,  approved  February 
17,  1846,  the  third  section  of  which  required 
the  confirmation  of  the  act  by  the  state  of  Ohio, 
before  the  corporation  should  open  its  books 
for  subscription;  and  the  eighth  section  of 
which  declared  that  “the  president  and  di- 
rectors shall  have  the  right  to  fix  the  rates  of 
toll  for  passing  over  said  bridge,  and  to  col- 
lect the  same  from  all  and  every  person  or  per- 
sons passing  thereon,  with  their  goods,  car- 
riages, or  animals  of  every  description  or  kind; 
provided,  however,  that  the  said  company 
shall  lay  before  the  legislature  of  this  state  a 
correct  statement  of  the  costs  of  said  bridge, 
and  an  annual  statement  of  the  tolls  received 
for  passing  the  same,  and  also  the  cost  of  keep- 
ing the  said  bridge  in  repair,  and  of  the  other 
expenses  of  the  company;  and  the  said  presi- 
dent and  directors  shall,  from  time  to  time, 
reduce  the  rates  of  toll,  so  that  the  net  profits 
of  the  said  bridge  shall  not  exceed  fifteen  per 
cent  per  annum,  after  the  proper  deductions 
are  made  for  repairs  and  charges  of  other  de- 
scriptions.” 

By  an  act  of  the  legislature  of  Ohio,  enacted 
March  9,  1849,  this  company  was  made  a body 
corporate  and  politic  of  that  state,  “with  the 
same  franchises,  rights,  and  privileges,  and 
subject  to  the  same  duties  and  liabilities,”  as 
were  specified  in  its  original  incorporation;  and 
with  a further  proviso  that  “nothing  herein 
contained  shall  be  construed  to  take  away  the 
jurisdiction  of  this  state  to  the  center  of  the 
said  bridge,  nor  in  anywise  to  acknowledge 
the  jurisdiction  of  the  commonwealth  of  Ken- 
tucky this  side  of  the  said  center.” 

On  March  20,  1850,  this  act  of  confirmation 
was  amended  by  the  legislature  of  Ohio  by 
granting  the  company  “power  to  enter  upon 
any  lands  in  the  city  of  Cincinnati,  from  low- 
water  mark  in  the  Ohio  river  northwardly,  not 
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exceeding  one  hundred  feet  in  width,  to  Front 
street,  and  appropriate  the  same  ” for  passage- 
ways and  abutments,  etc. 

The  original  act  of  incorporation  was 
amended  by  the  legislature  of  Kentucky  by 
the  following  amongst  other  subsequent  acts: 

1.  By  act  of  February  23,  1856,  authority 
was  given  to  increase  the  capital  stock  from 
$300,000  to  $700,000,  with  power  in  the  city 
of  Covington  to  subscribe  for  and  purchase 
$100,000. 

2.  By  act  of  February  6,  1858,  the  company 
was  authorized  to  issue  preferred  stock  under 
certain  restrictions,  such  stockholders  to  re- 
ceive dividends  of  6 per  cent. 

3.  By  act  of  February  5,  1861,  the  capital 
stock  was  increased  to  $1,000,000,  one  half  of 
such  amount  in  preferred  stock,  and  to  pledge 
the  revenues  of  the  company  for  the  payment 
of  dividends  upon  such  preferred  stock  to  the 
extent  of  15  per  cent  per  annum. 

4.  By  act  of  January  21,  1865,  the  capital 
stock  was  increased  to  $1,250,000,  the  addi- 
tional $250,000  being  preferred  stock,  the 
holders  of  which  should  enjoy  all  the  benefits, 
privileges,  and  immunities  to  which  the  hold-  ; 
ers  of  the  existing  stock  were  entitled. 

By  the  sixth  section  of  this  act  the  legisla- 
ture reserved  the  right  to  change,  alter,  or 
amend  the  original  charter,  “but  not  so  as  to 
abridge  or  injure  legal  or  equitable  rights  ac-  ! 
quired  thereunder.” 

5.  By  act  of  February  25,  1865,  the  above 
sixth  section  was  repealed. 

6.  By  Act  of  Congress  of  February  16, 1865, 

the  bridge  was  declared  to  be  a lawful  struc-  i 
ture  and  post  road  for  the  conveyance  of  the 
mails  of  the  United  States.  13  Stat.  at  L. 

431. 

The  bridge  was  completed  and  opened  for 
travel  January  1,  1867. 

On  March  31,  1890,  the  legislature  of  Ken-  ! 

tucky  passed  another  act  amendatory  of  the  j 

act  of  incorporation,  and  out  of  which  this 
prosecution  arose,  providing  that  it  should  be 
unlawful  for  any  person  or  corporation  to 
charge,  collect,  demand,  or  receive  for  passage 
over  the  bridge  spanning  the  Ohio  river,  con- 
structed under  such  act  of  incorporation,  any 
toll,  fare,  or  compensation  greater  than,  or  in 
excess  of,  certain  rates  prescribed  by  the  act, 
which  were  much  less  than  the  directors  had 
fixed  upon  under  the  eighth  section  of  the  act 
of  incorporation.  The  second  section  provided 
that  the  company  should  sell  passage  tickets 
over  their  bridge  at  these  rates,  entitling  the 
holder  to  passage  either  way  over  said  bridge; 
and  by  the  third  section,  the  company  was 
required  to  keep  an  office  within  the  county 
of  Kenton  constantly  open  for  the  sale  of 
such  tickets;  and  keep  conspicuously  posted  a 
schedule  of  the  tolls  fixed  in  pursuance  of  the 
act. 

The  company  failing  to  conform  to  this  last 
mentioned  act,  this  indictment  was  filed  May 
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9,  1890.  Defendant  demurred  thereto,  and  the 
case  was  submitted  upon  this  demurrer  and  a 
statement  of  facts,  showing  the  cost  of  the 
bridge  structure  and  offices  to  have  been  $1,- 
$55,462.36;  the  per  cent,  of  net  earnings  on 
cost  for  first  23  years,  4.82;  the  per  cent  of  net 
earnings  on  cost  for  the  year  1889,  6.14;  the 
estimated  per  cent  of  net  earnings  on  cost  for 
1890,  4T9¥,  under  the  charges  fixed  by  the 
directors  ; the  estimated  percentage  of  net 
earnings  on  cost  for  the  year  1890,  under  the 
act  of  which  complaint  was  made  1T%.  The 
eourt  sustained  the  demurrer  and  dismissed 
the  indictments  upon  the  ground  that  the  act 
of  1890  impaired  the  obligation  of  the  contract 
contained  in  the  eighth  section  of  the  original 
act.  The  commonwealth  appealed  to  the  court 
of  appeals,  by  which  the  judgment  of  the  court 
below  was  reversed,  and  the  case  remanded 
with  directions  to  overrule  the  demurrer,  and 
for  further  proceedings.  The  case  was  there- 
upon remanded  to  the  lower  court  and  sub- 
mitted without  a jury.  The  court  adjudged 
the  defendant  guilty,  and  imposed  a fine  of 
$1000,  from  which  judgment  the  defendant 
again  appealed  to  the  court  of  appeals,  which 
affirmed  the  judgment  of  the  court  below, 
and  certified,  at  the  request  of  the  appellant, 
the  following  questions  as  arising  under  the 
•Constitution  and  laws  of  the  United  States: 

1.  Whether  the  act  of  1890  was  within  the 
constitutional  inhibition  of  laws  impairing  the 
obligation  of  contracts. 

2.  Whether  such  acts  were  in  violation  of 
the  exclusive  power  of  Congress  to  regulate 
commerce  among  the  states. 

3.  Whether  said  act  was  in  violation  of  the 
14th  Amendment,  prohibiting  the  taking 
ofprivate  property  without  duejprocessof  law. 

Defendant  thereupon  sued  out  a writ  of  error 
from  this  court. 

Messrs.  Lawrence  Maxwell,  Jr.,  Solici- 
tor General,  Wm.  M.  Ramsay,  James  W. 
Bryan,  John  F.  Fisk  and  Charles  II.  Fisk,  for 
plaintiff  in  error: 

The  bridge  of  the  plaintiff  in  error,  being  an 
instrumentality  of  interstate  commerce,  lying 
partly  in  two  states,  it  is  not  competent  for  the 
legislature  of  Kentucky  to  regulate  it  by  pre- 
scribing tolls  for  the  transit  and  passage  of 
persons  and  property  thereover  from  one  state 
to  another. 

Wabash,  St.  L.  & P.  R.  Co.  v.  Illinois,  118 
U.  S.  557  (30:  244),  1 Inters.  Com.  Rep.  31. 

The  question  of  the  reasonableness  of  the 
rates  is  not  material.  If  the  legislature  of  Ken- 
tucky can  fix  the  tolls  at  all,  the  amount  will 
rest  in  its  discretion. 

Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  196  (29:  158),  1 Inters.  Com.  Rep.  382. 

A bridge  is  an  instrument  of  commerce  with- 
in the  meaning  of  the  Constitution. 

Pensacola  Teleg.  Co.  v.  Western  U.  Teleg.Co. 
96  U.  S.  1 (24:  708);  Western  U.  Teleg.  Co.  v. 
Texas,  105  U.  S.  460  (26:  1067);  Western  U. 
Teleg.  Co.  v.  Pendleton,  122  U.  S.  347  (30: 1187), 
1 Inters.  Com.  Rep.  306;  Mobile  County  v. 
Kimball,  102  U.  S.  691  (26:  238);  California  v. 
Central  Pac.  R.  Co.  127  U.  S.  1 (32: 150),  2 
Inters.  Com.  Rep.  153;  Cherokee  Nation  v. 
Southern  Kansas  R.  Co.  135  U.  S.  641  (34: 295); 
Decker  v.  Baltimore  & N.  Y.  R.  Co.  30  Fed. 
Rep.  723. 
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| The  plaintiff  in  error  is  engaged  in  the  busi- 
ness of  interstate  commerce,  because  its  bridge 
extends  from  one  state  to  another,  and  every 
passage  thereover  of  persons  or  property  is 
necessarily  from  one  state  to  another. 

Budd  v.  New  York,  143  U.  S.  517  (36:  247), 
4 Inters.  Com.  Rep.  45;  Munn  v.  Illinois,  94 
U.  S.  113  (24:  77);  Chicago,  B.  & Q.  R.  Co.  v. 
Iowa,  94  U.  S.  155  (24:  94);  Philadelphia  & R. 
R.  Co.  v.  Pennsylvania  (“  State  Freight  Tax”) 
82  U.  S.  15  Wall.  232  (21: 146). 

If  it  is  competent  for  the  legislature  of  Ken- 
tucky to  fix  tolls  for  this  bridge,  the  acts  of 
1890  prescribe  rates  which  are  in  conflict  with 
the  contract  contained  in  the  original  charter 
of  the  company. 

Stone  v.  Yazoo  & M.  V.  R.  Co.  62  Miss.  607, 
52  Am.  Rep.  193;  Stone  v.  Farmers  Loan  & T. 
Co.  116  U.  S.  307  (29:  636);  Philadelphia,  W. 
& B.  R.  Co.  v.  Bowers,  4 Houst.  (Del.)  506; 
Sloan  v.  Pacific  R.  Co.  61  Mo.  24,  21  Am. 
Rep.  397;  Hamilton  v.  Keith,  5 Bush,  458; 
Atty.  Gen.  v.  Chicago  & N.  W.  R.  Co.  35  Wis. 
425. 

If  it  is  to  be  presumed,  in  the  absence  of 
proof,  that  the  bridge  company  failed  to  file, 
or  delayed  in  filing,  the  reports  called  for  by 
the  eighth  section  of  the  charter,  such  failure 
or  delay  does  not  work  a forfeiture  of  its 
right  to  collect  tolls  under  its  charter. 

Georgia  R.  & Bkg.  Co.  v.  Smith, 128  U.  S.  174 
(32:  377);  Stanley  v.  Colt,  72  U.  S.  5 Wall.  119 
(18:  502);  Goldsborough  v.  Orr,  21  U.  S.  8 
Wheat.  217  (5:  600);  Philadelphia,  W.  & B.  R. 
Co.  v.  Howard,  54  U.  S.  13  How.  307  (14: 
157). 

Messrs.  Wm.  J.  Hendrick,  Atty.  Gen.  of 
Kentucky,  and  Wm.  Goebel,  for  defendant 
in  error: 

The  business  or  employment  of  the  bridge 
company  is  not  commerce,  and  the  acts  of  1890 
are  not  regulations  of  commerce.  Those  acts 
are  regulations  of  charges  for  the  use  of  artifi- 
cial facilities  constituting  mere  local  aids  to 
commerce,  and  affect  commerce  only  incident- 
ally. Such  facilities  do  not  require,  nor  ad- 
mit of,  uniformity  of  regulation.  Congress  not 
having  legislated  on  the  subject,  it  was  com- 
petent for  the  state  to  do  so.  A state  having 
power  to  impose  charges  for  the  U6e  of  such 
facilities,  it  has  also  power  to  determine  what 
the  charges  shall  be. 

Kentucky  & I.  Bridge  Co.  v.  Louisville  & N. 
R.  Co.  2 Inters.  Com.  Rep.  351,  37  Fed.  Rep. 
616;  Mobile  County  v.  Kimball,  102  U.  S.  691 
(26:  238);  Gloucester  Ferry  Co.  v.  Pennsylvania , 
114  U.  S.  196  (29:  158),  1 Inters.  Com.  Rep. 
382;  Newport  & C.  Bridge  Co.  v.  Cnited  States, 
105  U.  S.  470  (26:  1143). 

Congress  has  never  attempted  to  regulate  the 
operation  of  bridges  or  ferries,  nor  the  tolls  or 
fares  on  either.  These  matters  Congress  has 
left  to  the  states,  and  the  states  always  have 
regulated  and  controlled  them. 

Keokuk  N.  L.  Packet  Co.  v.  Keokuk,  95  U.  S. 
80  ((24:  377);  Huse  v.  Glover,  119  U.  S.  543  (30: 
487);  Ouachita  & M.  R.  Packet  Co.  v.  Aiken, 
121  U.  S.  444  (30: 976),  1 Inters.  Com.  Rep. 
379;  Escanaba  & L.  M.  Transp.  Co.  v.  Chicago, 
107  U.  S.  678  (27:  442);  Conway  v.  Taylor,  66 
U.  S.  1 Black,  603  (17:  191). 

If,  by  virtue  of  its  original  charter,  the  cor- 
poration was  exempt  from  legislative  control 
of  its  tolls,  it  lost  the  exemption  by  reason  of 
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the  amendment  to  its  charter,  approved  Jan- 
uary 21,  1865. 

Gibbs  v.  Consolidated  Gas  Co.  180  U.  S.  408 
(32:  984);  Chicago  L.  Ins.  Co.  v.  Needles , 113 
U.  S.  583  (28:  1088);  Shields  v.  Ohio,  95  U.  S. 
319  (24:  357);  Miller  v.  Neio  York  & E.  R.  Co. 
21  Barb.  513;  Worcester  v.  Norwich  & W.  R. 
Co.  109  Mass.  103;  Greenwood  v.  Union  Freight 

R.  Co.  105  U.  S.  13  (26:  961). 

Whatever  power  is  dependent  solely  upon 
the  grant  of  the  charter,  is  abrogated  by  the 
repeal  of  the  law  which  granted  these  special 
rights. 

Com.  v.  Essex  Co.  13  Gray,  239;  Miller  v. 
New  York,  82  U.  S.  15  Wall.  498  (21:  104); 
Tomlinson  v.  Jessup , 82  U.  S.  15  Wall.  454 
(21:  204);  Maine  Cent.  R.  Co.  v.  Maine,  96  U. 

S.  499  (24:  836);  Union  Pac.  R.  Co.  v.  Cnited 
States  ("Sinking  Fund  Cases")  99  U.  S.  700(25: 
496);  Hilly.  Glasgow  R.  Co.  41  Fed.  Rep.  610. 

There  being  no  consideration  for  the  act,  it 
was  a mere  gratuitous  concession  which  the 
state  might  at  any  time  recall  or  disregard. 

Christ  Church  v.  Philadelphia  County , 65  U. 
S.  24  Sow.  301  (16:  604);  Tucker  v.  Ferguson, 
89  U.  S.  22  Wall.  574  (22:  816);  Louisville  Gas 
Co.  v.  Citizens  Gas  Light  Co.  115  U.  S.  683 
(29:  510). 

The  bridge  company  failed  to  perform  an 
express  duty,  which  was,  by  the  terms  of  its 
charter,  made  a condition  of  the  exemption 
from  legislative  control  of  tolls, which  it  claims. 
By  failing  to  perform  the  condition,  it  waived 
and  lost  the  alleged  exemption  dependent  upon 
it. 

Rich  v.  Atwater,  16  Conn.  419;  Voorhees  v. 
Jackson,  35  U.  S.  10  Pet.  471  (9:  499);  Auditor 
v.  Hay  craft,  14  Bush,  284. 

The  state  need  not  accept  any  substitute  for 
performance  of  the  condition. 

Maine  Cent.  R.  Co.  v.  Maine,  96  U.  S.  499 
(24:  836);  Atty.  Gen.  v.  Petersburg  & R.  R.  Co. 

28  N.  C.  461. 

The  power  to  fix  or  regulate  tolls  or  other 
charges  for  the  use  of  property  clothed  with  a 
public  interest  is  a power  of  government,  con- 
tinuing in  its  nature;  and  when  that  power  has 
been  by  the  state  delegated  to  a corporation,  it 
may  be  resumed  at  will  unless  the  state  lias 
unequivocally  contracted  not  to  do  so.  There 
was  no  such  contract  in  the  original  charter  of 
the  Covington  & Cincinnati  Bridge  Company. 

Stone  v.  Farmers  Loan  & T.  Co.  116  U.  S. 
307  (29:  636);  Stone  v.  Rlinois  Cent.  R.  Co.  116 
U.  S.  347  (29:  650);  Providence  Bank  y . Billings, 

29  U.  S.  4 Pet.  560  (7:  955);  Charles  River 
Bridge  v.  Warren  Bridge,  36  U.  S.  11  Pet.  420 
(9:  773);  Minot  v.  Philadelphia, W.  &B.  R.  Co. 
(“ Delaware  R.  Tax")  85  U.  S.  18  Wall.  206 
(21:  888);  Bailey  v.  Magwire,  89  U.  S.  22  Wall. 
215  (22:  850);  Northwestern  Fertilizing  Co.  v. 
Hyde  Park,  97  U.  S.  659  (24:  1036);  Gordon  v. 
Appeal  Tax  Court,  44  U.  S.  3 How.  133  (11: 
529);  Piqua  Branch  of  Bank  of  Ohio  v.  Knoop, 
57  U.  S.  16  How.  369  (14:  977);  Proprietors  of 
Passaic  & H.  River  Bridges  v.  Hoboken  Land  & 
Imp.  Co.  68  U.  S.  1 Wail.  116  (17:  571);  Home 
of  the  Friendless  v.  Rouse,  75  U.  S.  8 Wall.  430 
(19:  495);  Ruggles  v.  Illinois,  108  U.  S.  526 
(27:  812);  Georgia  R.  & Bkg.  Co.  v.  Smith,  128 
U.  S.  174  (32:  377). 

The  fixing  of  a maximum  of  rates  in  a char- 
ter does  not  make  a contract,  nor  deprive  the 
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legislature  of  the  power  subsequently  to  regu- 
late and  reduce  the  rates. 

Com.  v.  Easton  Bank,  10  Pa.  442;  Georgia 
R.  & Bkg.  Co.  v.  Smith,  128  U.  S.  174  (32:  377). 

The  power  to  charge  being  coupled  with  the 
condition  that  the  charge  shall  be  reasonable, 
the  state  is  left  free  to  act  on  the  subject  of 
reasonableness  within  the  limits  of  its  general 
authority,  as  circumstances  may  require. 

Munn  v.  Illinois,  94  U.  S.  113  (24:  77);  Rug- 
gles v.  Rlinois,  108  U.  8.  526  (27:  812);  Dow  v. 
Beidelman , 125  U.  S.  680  (31:  841),  2 Inters. 
Com.  Rep.  56;  Minneapolis  & E.  R.  Co.  v. 
Minnesota,  134  U.  S.  467  (33:  985),  3 Inters. 
Com.  Rep.  224;  Chicaao  & G.  T.  R.  Co.  v.  Well- 
man, 143  U.  S.  339  (36:  176);  Budd  v.  New 
York,  143  U.  S.  517  (36:  247),  4 Inters.  Com. 
Rep.  45. 

The  rule  of  construction  in  this  class  of  cases 
is  that  it  shall  be  most  strongly  against  the 
corporation.  Every  reasonable  doubt  is  to  be 
resolved  adversely. 

Northwestern  Fertilizing  Co.  y.  Hyde  Park, 
97  U.  S.  659  (24: 1036);  Pennsylvania  R.  Co.  v. 
Canal  Comrs.  21  Pa.  9. 

Mr.  Justice  Brown  delivered  the  opinion  of 
the  court: 

This  case  involves  the  power  of  a state  to 
regulate  tolls  upon  a bridge  connecting  it  with 
another  state,  without  the  assent  of  Congress, 
and  without  the  concurrence  of  such  other 
state  in  the  proposed  tariff. 

The  right  of  the  commonwealth  of  Kentucky 
to  prescribe  a schedule  of  charges  in  this  in- 
stance is  contested,  not  only  upon  the  ground 
that  such  regulation  is  an  interference  with  in- 
terstate commerce,  but  upon  the  further 
ground  that  it  impairs  the  obligation  of  the 
contract  contained  in  the  original  charter  of 
the  company. 

Tbe  power  of  Congress  over  commerce  be- 
tween the  states  and  the  corresponding  power 
of  individual  states  over  such  commerce  have 
been  the  subject  of  such  frequent  adjudication 
in  this  court,  and  the  relative  powers  of  Con- 
gress and  the  states  with  respect  thereto  are  so 
well  defined,  that  each  case,  as  it  arises,  must 
be  determined  upon  principles  already  settled, 
as  falling  on  one  side  or  the  other  of  the  line 
of  demarkation  between  the  powers  belonging 
exclusively  to  Congress,  and  those  in  which 
the  action  of  the  state  may  be  concurrent. 
The  adjudications  of  this  court  with  respect 
to  the  power  of  the  states  over  the  general 
subject  of  commerce  are  divisible  into  three 
classes.  First,  those  in  which  the  power  of 
the  state  is  exclusive;  second,  those  in  which- 
the  states  may  act  in  the  absence  of  legislation 
by  Congress;  third,  those  in  which  the  action 
of  Congress  is  exclusive  and  the  states  cannot 
interfere  at  all. 

The  first  class,  including  all  those  wherein 
the  states  have  plenary  power,  and  Congress 
has  no  right  to  interfere,  concern  the  strictly 
internal  commerce  of  the  state,  and  while  the 
regulations  of  the  state  may  affect  interstate 
commerce  indirectly,  their  bearing  upon  it  is 
so  remote  that  it  cannot  be  termed  in  any  just 
sense  an  interference.  Under  this  power,  the 
states  may  authorize  the  construction  of  high- 
ways, turnpikes,  railways,  and  canals  between 
points  in  the  same  state,  and  regulate  the  tolls 
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for  the  use  of  the  same  ( Baltimore  & 0.  B.  Co. 
v.  Maryland , 88  U.  S.  21  Wall.  456  [22:678]), 
and  may  authorize  the  building  of  bridges 
over  non-navigable  streams,  and  otherwise 
Tegulate  the  navigation  of  the  strictly  internal 
waters  of  the  state — such  as  do  not,  by  them- 
selves or  by  connection  with  other  waters, 
form  a continuous  highway  over  which  com- 
merce is  or  may  be  carried  on  with  other  states 
or  foreign  countries.  Veazie  v.  Moor,  55  U. 
S.  14  How.  568  [14:  545];  United  States  v. 
The  Montello . 78  U.  S.  11  Wall.  411  [20:  191], 
S7  U.  S.  20  Wall.  430  [22:  391].  This  is  true 
notwithstanding  the  fact  that  the  goods  or 
passengers  carried  or  traveling  over  such  high- 
way between  points  in  the  same  state  may  ul- 
timately be  destined  for  other  states,  and,  to  a 
slight  extent,  the  state  regulations  may  be 
said  to  interfere  with  interstate  commerce. 
The  states  may  also  exact  a bonus,  or  even  a 
portion  of  the  earnings  of  such  corporation,  as 
a condition  to  the  granting  of  its  charter. 
Society  for  Savings  v.  Coite,  73  U.  S.  6 Wall. 
594  [18:  897];  Provident  Inst,  for  Savings  v. 
Massachusetts,  73  U.  S.  6 Wall.  611  [18:  907]; 
Hamilton  Mfg.  Co.  v.  Massachusetts , 73  U.  S.  6 
Wall.  632  [18:  904];  Baltimore  & 0.  B.  Co.  v. 
Maryland,  88  U.  S.  21  Wall.  456  [22:  678]; 
Ashley  v.  Byan,  post,  p.  664. 

Congress  has  no  power  to  interfere  with 
police  regulations  relating  exclusively  to  the 
internal  trade  of  the  states  ( United  States  v. 
Be  Witt,  76  U.  S.  9 Wall.  41  [19:  593];  Patter- 
son v.  Kentucky , 97  U.  S.  501  [24:  1115])  nor 
can  it  by  exacting  a tax  for  carrying  on  a cer- 
tain business  thereby  authorize  such  business 
to  be  carried  on  within  the  limits  of  a state. 
License  Tax  Cases,  72  U.  S.  5 Wall.  462  [18: 
497].  The  remarks  of  the  Chief  Justice  in  this 
case  contain  the  substance  of  the  whole  doc- 
trine: “Over  this  [the  internal]  commerce 
and  trade,  Congress  has  no  power  of  regulation 
nor  any  direct  control.  This  power  belongs 
exclusively  to  the  states.  No  interference  by 
Congress  with  the  business  of  citizens  trans- 
acted within  a state  is  warranted  by  the  Con- 
stitution, except  such  as  is  strictly  incidental 
to  the  exercise  of  powers  clearly  granted  to  the 
legislature.  The  power  to  authorize  a busi- 
ness within  a state  is  plainly  repugnant  to 
the  exclusive  power  of  the  state  over  the 
same  subject.” 

It  was  at  one  time  thought  that  the  admiralty 
jurisdiction  of  the  United  States  did  not  ex- 
tend to  contracts  of  affreightment  between 
ports  of  the  United  States,  though  the  voyage 
were  performed  upon  navigable  waters  of  the 
United  States.  Allen  v.  Newberry,  62  U.  S.  21 
How.  244  [16;  110].  But  later  adjudications 
have  ignored  this  distinction  as  applied  to 
those  waters.  The  Belfast  v.  Boon,  74  U.  S.  7 
Wall.  624,  641  [19:  266,  271];  Bodd  v.  Heartt 
(liThe  Lottawanna ”)  88  U.  S.  21  Wall.  558, 
587  [22:654.  665];  Lord  v.  Ooodall,  N.  &P.  SS. 
Co.  102  U.  S.  541  [26:224]. 

Under  this  power  the  states  may  also  pre- 
scribe the  form  of  all  commercial  contracts,  as 
well  as  the  terms  and  conditions  upon  which 
the  internal  trade  of  the  state  may  be  carried 
on.  Trade  Mark  Cases , 100  U.  S.  82  [25:  550]. 

Within  the  second  class  of  cases — those  of 
what  maybe  termed  concurrent  jurisdiction — 
are  embraced  laws  for  the  regulation  of  pilots 
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( Cooley  v.  Philadelphia  Port  Wardens,  53  U.  S. 
12  How.  299  [13:  996];  Pacific  Mail  SS.  Co.  v. 
Joliffe,  69  U.  S.  2 Wall.  450  [17:805];  Ex  parte 
McNiel,  80  U.  S.  13  Wall.  236  [20:  624];  Wil- 
son v.  McNamee , 102  U.  S.  572  [26:  234] ) quar- 
antine aud  inspection  laws  and  the  policing  of 
harbors  ( Gibbons  v.  Ogden,  22  U.  S.  9 Wheat. 
1,  203  [6:  23,  71];  New  York  v.  Miln,  36  U.  S. 
11  Pet.  102  [9:  648];  Turner  v.  Maryland,  107 
U.  S.  38  [27:  370] ; Morgan's  L.  & T.  B.  & SS. 
Co.  v.  Louisiana  Board  of  Health,  118  U.  S.  455 
[30:  237] ) the  improvement  of  navigable  chan- 
nels {Mobile  County  v.  Kimball , 102  U.  S.  691 
[26:238];  Escanaba  <6  L.  M.  Transp.Co.  v.  Chi- 
cago, 107  U.  S.  678  [27:  442];  Huse  v.  Clover. 
119  U.  S.  543  [30:  487])  the  regulation  of 
wharfs,  piers,  and  docks  {Cannon  v.  New  Or- 
leans, 87  U.  S.  20  Wall.  577  [22:  417];  Keokuk 
N.  L.  Packet  Co.  v.  Keokuk,  95  U.  S.  80  [24: 
377];  Northwestern  U.  Packet  Co.  v.  St.  Louis, 
100  U.  S.  423  [25:688];  Cincinnati,  P.  B.  S.  & 
P.  Packet  Co.  v.  Catlettsburg , 105  U.  S.  559  [26 : 
1169];  Pittsburg  & 0.  B.  Transp.  Co.  v.  Parkers- 
burg, 107  U.  S.  691  [27:  584];  Ouachita  & M.  B. 
Packet  Co.  v.  Aiken,  121  U.  S.  444  [30r:  976], 
1 Inters.  Com.  Hep.  379),  the  construction  of 
dams  and  bridges  across  the  navigable  waters 
of  a state  ( Wilson  v.  Black  Bird  Creek  Marsh 
Co.  27  U.  S.  2 Pet.  245  [7:  412];  Cardwell  v. 
American  Biver  Bridge  Co.  113  U.  S.  205  [28: 
959] ; Pound  v.  Turck,  95  U.  S.  459  [24:  525] ), 
and  the  establishment  of  ferries.  Conway  v. 
Taylor,  66  U.  S.  1 Black,  603  [17:  191]. 

Of  this  class  of  cases  it  was  said  by  Mr.  Jus- 
tice Curtis  in  Cooley  v.  Philadelphia  Port  War- 
dens, 53  U.  S.  12  How.  299,  318  [13:996,  1004]: 
‘Tf  it  were  admitted  that  the  existence  of  this 
power  in  Congress,  like  the  power  of  taxation, 
is  compatible  with  the  existence  of  a similar 
power  in  the  states,  then  it  would  be  in  con- 
formity with  the  contemporary  exposition  of 
the  Constitution,  and  with  the  judicial  con- 
struction, given  from  time  to  time  by  this 
court,  after  the  most  deliberate  consideration, 
to  hold  that  the  mere  grant  of  such  a power  to 
Congress  did  not  imply  a prohibition  on  the 
states  to  exercise  the  same  power;  that  it  is  not 
the  mere  existence  of  such  a power,  but  its  ex- 
ercise by  Congress,  which  may  be  incompati- 
ble with  the  exercise  of  the  same  power  by  the 
states,  and  that  the  states  may  legislate  in  the 
absence  of  Congressional  regulations.”  See 
also  Sturgesv . Crowninshield,  17  U.  S.  4 Wheat. 
192,  193  [4:547,  548].  But  even  in  the  matter 
of  building  a bridge,  if  Congress  chooses  to 
act,  its  action  necessarily  supersedes  the  action 
of  the  state.  Pennsylvania  v.  Wheeling  & B. 
Bridge  Co.  59  U.  S.  18  How.  421  [15: 435].  As 
matter  of  fact,  the  building  of  bridges  over 
waters  dividing  two  states  is  now  usually  done 
by  Congressional  sanction.  Under  this  power 
the  states  may  also  tax  the  instruments  of  in- 
terstate commerce  as  it  taxes  other  similar 
property,  provided  such  tax  be  not  laid  upon 
the  commerce  itself. 

But  wherever  such  laws,  instead  of  being  of 
a local  nature  and  not  affecting  interstate  com 
merce  but  incidentally,  are  national  in  their 
character,  the  non-action  of  Congress  indicates 
its  will  that  such  commerce  shall  be  free  and 
untrammelled,  and  the  case  falls  within  the 
third  class — of  those  laws  wherein  the  juris- 
diction of  Congress  is  exclusive.  Brown  v. 
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Houston,  114  U.  S.  622  [29:  257];  Bowman  v. 
Chicago  & N.  W.  B.  Co.  125  U.  S.  465  [31:  700], 
1 Inters.  Com.  Rep.  823.  Subject  to  the  ex- 
ceptions above  specified,  as  belonging  to  the 
first  and  second  classes,  the  states  have  no 
right  to  impose  restrictions,  either  by  way  of 
taxation,  discrimination,  or  regulation,  upon 
commerce  between  the  states.  That,  while 
the  states  have  the  right  to  tax  the  instruments 
of  such  commerce  as  other  property  of  like 
description  is  taxed,  under  the  laws  of  the  sev- 
eral states,  they  have  no  right  to  tax  such  com- 
merce itself,  is  too  well  settled  even  to  justify 
the  citation  of  authorities.  The  proposition 
was  first  laid  down  in  Crandall  v.  Nevada,  73 
U.  S.  6 Wall.  35  [18:745],  and  has  been  stead- 
ily adhered  to  since.  That  such  power  of  reg- 
ulation as  they  possess  is  limited  to  matters  of 
a strictly  local  nature,  and  does  not  extend  to 
fixing  tariffs  upon  passengers  or  merchandise 
carried  -from  one  state  to  another,  is  also  set- 
tled by  more  recent  decisions,  although  it  must 
be  admitted  that  cases  upon  this  point  have 
not  always  been  consistent. 

The  question  of  the  power  of  the  states  to 
lay  down  a scale  of  charges,  as  distinguished 
from  their  power  to  impose  taxes,  was  first 
squarely  presented  to  the  court  in  Munn  v. 
Illinois,  94  U.  S.  113  [24:77],  in  which  a power 
was  conceded  to  the  state  to  prescribe  regula- 
tions and  fix  the  charges  of  elevators  used  for 
the  reception,  storage,  and  delivery  of  grain, 
notwithstanding  such  elevators  were  used  for 
the  storage  of  grain  destined  for  other  states. 
The  decision  was  put  upon  the  ground  that 
elevators  were  property  “affected  with  a pub- 
lic interest,”  and  that  from  time  immemorial 
in  England,  and  in  this  country  from  its  first 
colonization,  it  had  been  customary  to  regulate 
ferries,  common  carriers,  hackmen,  bakers, 
millers,  wharfingers,  innkeepers,  etc.,  and  in 
so  doing  to  fix  a maximum  of  charge  to  be 
made  for  services  rendered,  accommodations 
furnished,  and  articles  sold.  That  the  decision 
does  not  necessarily  imply  a power  in  the  states 
to  prescribe  similar  regulations  with  regard  to 
railroads  and  other  corporations  directly  en- 
gaged in  interstate  commerce  is  evident  from 
the  remarks  of  the  Chief  Justice  (p.  135)  in  de- 
livering the  opinion  of  the  court:  “The  ware- 
houses of  these  plaintiffs  in  error  are  situated 
and  their  business  carried  on  exclusively  with- 
in the  limits  of  the  state  of  Illinois.  They  are 
used  as  instruments  by  those  engaged  in  state 
as  well  as  those  engaged  in  interstate  com- 
merce, but  they  are  no  more  necessarily  a part 
of  commerce  than  the  dray  or  the  cart  by 
which  but  for  them  grain  would  be  transferred 
from  one  railroad  station  to  another.  Inci- 
dentally they  may  become  connected  with  in- 
terstate commerce,  but  not  necessarily  so. 
Their  regulation  is  a thing  of  domestic  concern, 
and  certainly,  until  Congress  acts  in  reference 
to  their  interstate  relations,  the  state  may 
exercise  all  the  powers  of  government  over 
them,  even  though  in  so  doing  it  may  operate 
upon  commerce  outside  its  immediate  jurisdic- 
tion.’ The  principle  of  thiscasehasbeenrecent- 
ly  affirmed  in  Budd  v.  New  York,  143  U.  S.  517 
[36:  247],  4 Inters.  Com.  Rep.  45,  and  reaf- 
firmed in  Brass  v.  North  Dakota,  post,  p.  670, 
though  not  without  strong  opposition  from  a 
minority  of  the  court. 
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In  the  next  case,  viz,  that  of  the  Chicago,  B. 
& Q.  R.  Co.  v.  Iowa,  94  U.  S.  155  [24:  94],  was 
a bill  filed  by  the  Chicago,  Burlington  & Quin- 
cy Railroad  Company,  an  Illinois  corporation, 
to  restrain  the  prosecution  of  suits  against  it 
under  “An  act  to  establish  reasonable  maxi- 
mum rates  of  chages  for  the  transportation  of 
freight  and  passengers  on  the  different  rail- 
roads of  this  state.”  The  complainant  was 
also  the  lessee  of  the  Burlington  & Missouri 
Railroad  in  Iowa,  the  two  roads  being  con- 
nected by  a bridge  which  crossed  the  Missis- 
sippi river  at  Burlington,  thus  making  a con- 
tinuous railroad  from  Chicago  to  Platsmouth 
on  the  Mississippi  river,  in  Iowa.  The  case 
was  held  to  be  covered  by  Munn  v.  Illinois 
the  road,  like  the  warehouse  in  that  case,  be- 
ing situated  within  the  limits  of  a single  state, 
“its  business,”  said  the  Chief  Justice,  “is  car- 
ried on  there,  and  its  regulation  is  a matter  of 
domestic  concern.  It  is  employed  in  state  as 
well  as  interstate  commerce,  and,  until  Con- 
gress acts,  the  state  must  be  permitted  to  adopt 
such  rules  and  regulations  as  maybe  necessary 
for  the  promotion  of  the  general  welfare  of  the 
people  within  its  own  jurisdiction,  even  though 
in  so  doing  those  without,  may  be  indirectly 
affected.”  In  short,  the  case  was  treated  as 
one  of  internal  commerce  only. 

In  the  next  case,  viz,  Peik  v.  Chicago  & N 
W.  R.  Co.  94  U.  S.  164  [24:97],  it  was  held 
that  under  the  constitution  of  Wisconsin,  pro- 
viding that  all  acts  creating  corporations  with- 
in the  state  “may  be  altered  or  repealed  by 
the  legislature  at  any  time  after  their  passage,”- 
the  legislature  had  a right  to  prescribe  a maxi- 
mum of  charges  to  be  made  by  the  Chicago  &• 
Northwestern  Railway  Company  for  trans- 
porting persons  or  property  within  the  state,  ou 
taken  up  outside  the  state  and  brought  with- 
in it,  or  taken  up  inside  and  carried  with- 
out. The  vital  question  is  not  discussed  at 
any  length,  but  it  was  held  that,  until  Con- 
gress acted  with  reference  to  the  relations  of 
this  company  to  interstate  commerce,  it  was 
within  the  power  of  the  state  of  Wisconsin 
to  regulate  its  affairs  so  far  as  they  were  of  a 
domestic  concern.  These  three  cases  were 
cited  with  approval  in  Ruggles  v.  Illinois,  108 
U.  S.  526  [27:  812],  in  which  the  power  of  a 
state  to  limit  the  amount  of  charges  by  a rail- 
road company  for  fares  and  freight  was  re- 
cognized. 

A similar  principle,  though  under  quite  a 
different  state  of  facts,  was  involved  in  Hall 
v.  De  Cuir,  95  U.  S.  485  [24:547],  which  con- 
cerned an  act  of  the  legislature  of  Louisiana, 
requiring  those  engaged  in  the  transportation 
of  passengers  among  the  states  to  give  all  per- 
sons traveling  within  that  state,  upon  vessels 
employed  in  such  business,  equal  rights  and 
privileges  in  parts  of  the  vessel,  without  dis- 
tinction on  account  of  race  or  color.  The  act 
was  held  to  be  a regulation  of  interstate  com- 
merce, and,  therefore,  unconstitutional  and 
void.  In  Stone  v.  Farmers  Loan  & T.  Co. 
(“  Railroad  Commission  Cases'”)  116  U.  S.  307 
[29:  636]  it  was  held  that  the  right  of  a state 
to  limit  the  charges  of  a railroad  company  for 
the  transportation  of  persons  or  property 
within  its  jurisdiction  could  not  be  granted 
away  by  its  legislature  unless  by  words  of 
positive"  grant  or  words  equivalent  in  law; 
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and  that  a statute  which  granted  to  a railroad 
company  the  tight  from  time  to  time  to  fix 
and  regulate  the  tolls  and  charges  by  them  to 
be  received  for  transportation  did  not  deprive 
the  state  of  its  power  to  act  upon  the  reason- 
ableness of  the  tolls  and  charges  so  fixed  and 
regulated.  It  was  held  that  the  state  might, 
“ beyond  all  question,  by  the  settled  rule  of 
decision  in  this  court,  regulate  freights  and 
fares  for  business  done  exclusively  within  the 
state,  and  it  would  seem  to  be  a matter  of 
domestic  concern  to  prevent  the  company 
from  discriminating  against  persons  and  places 
in  Mississippi.”  “Nothing  can  be  done  by 
the  government  of  Mississippi  which  will  oper- 
ate as  a burden  on  the  interstate  business  of 
the  company  or  impair  the  usefulness  of  its 
facilities  for  interstate  traffic.  . . . The 

commission  is  in  express  terms  prohibited  by 
the  Act  of  March  15,  1884,  from  interfering 
with  the  charges  of  the  company  for  the  trans- 
portation of  persons  or  property  through  Mis- 
sissippi from  one  state  to  another.  The  statute 
makes  no  mention  of  property  taken  up  with- 
out the  state  and  delivered  within,  nor  of  such 
as  may  be  taken  within  and  carried  without.” 
The  court  studiously  avoided  committing  it- 
self upon  the  question  of  the  power  of  the 
commission  over  interstate  commerce. 

The  prior  cases  were  all  reviewed,  and  the 
subject  exhaustively  considered  in  DizWabash, 
St.  L.  & P.  R.  Co.  v.  Illinois,  118  U.  S.  557 
[30:244],  1 Inters.  Com.  Rep.  31,  in  which 
there  came  under  review  a statute  of  Illinois 
enacting  that  if  any  railroad  company  should, 
within  that  state,  charge  or  receive  for  trans- 
porting passengers  or  freight  of  the  same  class 
the  same  or  a greater  sum  for  any  distance 
than  it  does  for  a longer  distance,  it  should 
be  liable  to  a penalty  for  unjust  discrimina- 
tion. The  defendant  in  that  case  made  such 
discrimination  in  regard  to  goods  transported 
over  the  same  road  or  roads,  from  Peoria, 
Illinois,  and  from  Gilman,  in  Illinois,  to  New 
York;  charging  more  for  the  same  class  of 
goods  carried  from  Gilman  than  from  Peoria, 
the  former  being  86  miles  nearer  the  city  of 
New  York  than  the  latter,  this  difference  be- 
ing in  the  length  of  line  in  the  state  of  Illinois. 
The  court  held  that  such  transportation  was 
commerce  among  the  states,  even  as  to  that 
part  of  the  voyage  which  lay  within  the  state 
of  Illinois,  and  that  the  regulation  of  such 
commerce  was  confided  to  Congress  exclu- 
sively, under  its  power  to  regulate  commerce 
between  the  states,  and  that  the  statute  in 
question,  being  intended  to  regulate  the  trans-  i 
mission  of  persons  or  property  from  one  state 
to  another,  was  not  within  that  class  of  legis- 
lation which  the  states  may  enact  in  the  ab- 
sence of  legislation  by  Congress.  In  deliver- 
ing the  opinion  of  the  court  Mr.  Justice  Miller 
cited  the  prior  cases,  and  said  that  it  must  be 
admitted  that,  in  a general  way,  the  court 
treated  the  cases  then  before  it  as  belonging 
to  that  class  of  regulations  of  commerce, 
which,  like  pilotage,  bridging  navigable  rivers, 
and  many  others,  could  be  acted  upon  by  the 
states  in  the  absence  of  any  legislation  by 
Congress  upon  the  same  subject.  He  further 
observed  that  “the  great  question  to  be  de- 
cided, and  which  was  decided,  and  which  was 
argued  in  all  those  cases,  was  the  right  of  the 
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state  in  which  the  railroad  company  did  busi- 
ness to  regulate  or  limit  the  amount  of  any  of 
these  traffic  charges.  The  importance  of  that 
question  overshadowed  all  others;  and  the 
case  of  Munn  v.  Illinois  was  selected  by  the 
court  as  the  most  appropriate  one  in  which  to 
give  its  opinion  on  that  subject,  because  that 
case  presented  the  question  of  a private  citi- 
zen, or  unincorporated  partnership,  engaged 
in  the  warehouse  business  in  Chicago,  . . . 

free  from  the  question  of  continuous  trans- 
portation through  the  several  states,  . . . 

and  the  question  how  far  a charge  made  for 
acontiuuous  transportation  over  several  states, 
which  included  a state  whose  laws  were  in 
question,  may  be  divided  into  separate  charges 
for  each  state,  in  enforcing  the  power  of  the 
states  to  regulate  the  fares  of  its  railroads, 
was  evidently  not  fully  considered.”  The  sub- 
stance of  the  opinion  was  that,  if  the  prior 
cases  were  to  be  considered  as  laying  down 
the  principle  that  the  states  might  regulate 
the  charges  for  interstate  traffic,  they  must  be 
considered  as  overruled.  See  also  Bowman  v. 
Chicago  & N.  W.  R.  Co.  125  U.  S.  465  [31 : 700], 
1 Inters.  Com.  Rep.  823.  In  none  of  the  sub- 
sequent cases  has  any  disposition  been  shown 
to  limit  or  qualify  the  doctrine  laid  down  in 
the  Wabash  case,  and  to  that  doctrine  we  still 
adhere. 

The  real  question  involved  here  is  whether 
this  case  had  been  distinguished  from  the 
Wabash  case.  That  involved  the  right  of  a 
single  state  to  fix  the  charge  for  transporta- 
tion from  the  interior  of  such  state  to  places 
in  other  states.  This  case  involves  the  right 
of  one  state  to  fix  charges  for  the  transporta- 
tion of  persons  and  property  over  a bridge 
connecting  it  with  another  state,  without  the 
assent  of  Congress  or  such  other  state,  and 
thus  involving  the  further  inquiries,  first, 
whether  such  traffic  across  the  river  is  inter- 
state commerce;  and,  second,  whether  a bridge 
can  be  considered  an  instrument  of  such 
commerce. 

The  first  question  must  be  answered  in  the 
affirmative  upon  the  authority  of  Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196  [29: 
158],  1 Inters.  Com.  Rep.  382,  in  which  the 
state  of  Pennsylvania  attempted  to  tax  the 
capital  stock  of  a corporation  whose  entire 
business  consisted  in  ferrying  passengers  and 
freight  over  the  river  Delaware  between  Phil- 
adelphia, in  Pennsylvania,  and  Gloucester,  in 
New  Jersey.  This  traffic  was  held  to  be  inter- 
state commerce,  and,  inasmuch  as  it  appeared 
; that  the  ferry  boats  were  registered  in  New 
Jersey,  and  were  taxable  there,  it  was  held 
that  there  was  no  property  held  by  the  com- 
pany which  could  be  the  subject  of  taxation 
in  Pennsylvania,  except  the  lease  of  a wharf 
in  that  state.  “Congress  alone,”  said  the 
court  (p.  204),  “ therefore,  can  deal  with  such 
transportation;  its  non-action  is  a declaration 
that  it  shall  remain  free  from  burdens  imposed 
by  state  legislation.  Otherwise,  there  would 
be  no  protection  against  conflicting  regulations 
of  different  states,  each  legislating  for  its  own 
interests  and  products  and  against  those  of 
other  states.”  If, as  was  intimated  in  that  case, 
interstate  commerce  means  simply  commerce 
between  the  states,  it  must  apply  to  all  com- 
merce which  crosses  the  state  line,  regardless- 
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of  the  distance  from  which  it  comes  or  to  which 
it  is  bound,  before  or  after  crossing  such  state 
line — in  other  words,  if  it  be  commerce  to 
send  goods  from  Cincinnati,  in  Ohio,  to  Lex- 
ington, in  Kentucky,  it  is  equally  such  to  send 
goods  or  to  travel  in  person  from  Cincinnati  to 
Covington  ; and  while  the  reasons  which 
influenced  this  court  to  hold  in  the  Wabash 
case  that  Illinois  could  not  fix  rates  between 
Peoria  and  New  York  may  not  impress  the 
mind  so  strongly  when  applied  to  fixing  the 
rates  of  toll  upon  abridge  or  ferry,  the  princi- 
ple is  identically  the  same,  and,  at  least  in  the 
absence  of  mutual  or  reciprocal  legislation  be- 
tween the  two  states,  it  is  impossible  for  either 
to  fix  a tariff  of  charges. 

With  reference  to  the  second  question,  an 
attempt  is  made  to  distinguish  a bridge  from 
a ferry  boat,  and  to  argue  that  while  the  latter 
is  an  instrument  of  interstate  commerce,  the 
former  is  not.  Both  are,  however,  vehicles  of 
such  commerce,  and  the  fact  that  one  is  mov- 
able and  the  other  is  a fixture  makes  no  differ- 
ence in  the  application  of  the  rule.  Commerce 
was  defined  in  Gibbons  v.  Ogden , 22  U.  S.  9 
Wheat.  1,  189  [6:  23,68],  to  be  “intercourse,” 
and  the  thousands  of  people  who  daily  pass 
and  repass  over  this  bridge  may  be  as  truly 
said  to  be  engaged  in  commerce  as  if  they  were 
shipping  cargoes  of  merchandise  from  New 
York  to  Liverpool.  While  the  bridge  com- 
pany is  not  itself  a common  carrier,  it  affords 
a highway  for  such  carriage,  and  a toll  upon 
such  bridge  is  as  much  a tax  upon  commerce 
as  a toll  upon  a turnpike  is  a tax  upon  the 
traffic  of  such  turnpike,  or  the  charges  upon  a 
ferry  a tax  upon  the  commerce  across  a river. 
A tax  laid  upon  those  who  do  the  business  of 
common  carriers  upon  a certain  bridge  is  as 
much  a tax  upon  the  commerce  of  that  bridge 
as  if  the  owner  of  the  bridge  were  himself  a 
common  carrier. 

Let  us  examine  some  of  the  cases  which  are 
supposed  to  countenance  the  doctrine  that  fer- 
ries and  bridges  connecting  two  states  are  not 
instruments  of  commerce  between  such  states 
in  such  sense  as  to  exempt  them  from  state 
control.  In  Conway  v.  Taylor , 66  U.  S.  1 
Black,  603  [17: 191],  a ferry  franchise  on  the 
Ohio  was  held  to  be  grantable  under  the  laws 
of  Kentucky  to  a citizen  of  that  state  who  was 
a riparian  owner  on  the  Kentucky  side.  It 
was  said  not  to  be  necessary  to  the  validity  of 
the  grant  that  the  grantee  should  have  the  right 
of  landing  on  the  other  side  or  beyond  the 
jurisdiction  of  the  state.  The  opinion,  how- 
ever, did  not  pass  upon  the  question  of  the 
right  of  one  state  to  regulate  the  charge  for 
ferriage,  nor  does  it  follow  that  because  a state 
may  authorize  a ferry  or  bridge  from  its  own 
territory  to  that  of  another  state,  it  may  reg- 
ulate the  charges  upon  such  bridge  or  ferry. 
A state  may  undoubtedly  create  corporations 
for  the  purpose  of  building  and  running 
steamships  to  foreign  ports,  but  it  would  hardly 
be  claimed  that  an  attempt  to  fix  a scale  of 
charges  for  the  transportation  of  persons  or 
property  to  and  from  such  foreign  ports  would 
not  be  a regulation  of  commerce  and  beyond 
the  constitutional  power  of  the  state.  It  is 
true  the  states  have  assumed  the  right  in  a 
number  of  instances,  since  the  adoption  of  the 
Constitution,  to  fix  the  rates  or  tolls  upon  in- 
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terstate  ferries  and  bridges,  and  perhaps  in 
some  instances  have  been  recognized  as  having 
the  authority  to  do  so  by  the  courts  of  the 
several  states.  But  we  are  not  aware  of  any 
case  in  this  court  where  such  right  has  been 
recognized.  Of  recent  years  it  has  been  the 
custom  to  obtain  the  consent  of  Congress 
for  the  construction  of  bridges  over  navigable 
waters,  and  by  the  seventh  section  of  the  Act 
of  September  19,  1890  (26  Stat.  at  L.  426,  454), 
it  is  made  unlawful  to  begin  the  construction 
of  any  bridge  over  navigable  waters,  until  the 
location  and  plan  of  such  bridge  have  been  ap- 
proved by  the  Secretary  of  War,  who  has  also 
been  in  frequent  instances  authorized  to  reg- 
ulate the  tolls  upon  such  bridges,  where  they 
connected  two  states.  So,  too,  in  Wiggins 
Ferry  Co.  v.  East  St.  Louis , 107  U.  S.  365  [27: 
419],  it  was  held  that  a state  had  the  power  to 
impose  a license  fee,  either  directly  or  through 
one  of  its  municipal  corporations,  upon  ferry 
keepers  living  in  the  state,  for  boats  which  they 
owned  and  used  in  conveying  from  a landing 
in  the  state  passengers  and  goods  across  a 
navigable  river  to  another  state.  It  was  said 
that  “the  levying  of  a tax  upon  vessels  or 
other  watercraft,  or  the  exaction  of  a license 
fee  by  the  state  within  which  the  property 
subject  to  the  exaction  has  its  situs,  is  not  a 
regulation  of  commerce  within  the  meaning  of 
the  Constitution  of  the  United  States.”  Obvi- 
ously the  case  does  not  touch  the  question  here 
involved.  Upon  the  other  hand,  however,  it 
was  held  in  Moran  v.  New  Orleans , 112  U.  S. 

69  [18:  653],  that  a municipal  ordinance  ofNew  | 
Orleans  imposing  a license  tax  upon  persons  ■ 
owning  and  running  tow  boats  to  and  from 
the  Gulf  of  Mexico  was  void  as  a regulation  of 
commerce.  i\ 

It  is  clear  that  the  state  of  Kentucky,  by  the 
statute  in  question,  attempts  to  reach  out  and 
secure  for  itself  a right  to  prescribe  a rate  of 
toll  applicable  not  only  to  persons  crossing 
from  Kentucky  to  Ohio,  but  from  Ohio  to 
Kentucky,  a right  which  practically  nullifies 
the  corresponding  right  of  Ohio  to  fix  tolls 
from  her  own  state.  It  is  obvious  that  the 
bridge  could  not  have  been  built  without  the 
consent  of  Ohio,  since  the  north  end  of  the 
bridge  and  its  abutments  rest  upon  Ohio  soil; 
and  without  authority  from  that  state  to  exer- 
cise the  right  of  eminent  domain,  no  land  ' 
could  have  been  acquired  for  that  purpose. 

It  follows  that,  if  the  state  of  Kentucky  has 
the  right  to  regulate  the  travel  upon  such 
bridge  and  fix  the  tolls,  the  state  of  Ohio  has 
the  same  right,  and  so  long  as  their  action  is 
harmonious  there  may  be  no  room  for  friction 
between  the  states;  but  it  would  scarcely  be 
consonant  with  good  sense  to  say  that  separate 
regulations  and  separate  tariffs  may  be  adopted 
by  each  state  (if  the  subject  be  one  for  state 
regulation),  and  made  applicable  to  that  por- 
tion of  the  bridge  within  its  own  territory. 

So  far  as  the  matter  of  construction  is  con- 
cerned, each  state  may  proceed  separately  by 
authorizing  the  company  to  condemn  land 
within  its  own  territory,  but  in  the  operation 
of  the  bridge  their  action  must  be  joint  or 
great  confusion  is  likely  to  result.  It  may  be 
for  the  interest  of  Kentucky  to  add  to  its  own 
population  by  encouraging  residents  of  Cin- 
cinnati to  purchase  homes  in  Covington,  and 
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to  do  this  by  fixing  the  tolls  at  such  a rate  as 
to  induce  citizens  of  Ohio  to  reside  within  her 
borders.  It  might  be  equally  for  the  interest 
of  Ohio  to  prescribe  a higher  rate  of  toll  to  in- 
duce her  citizens  to  remain  and  fix  their  homes 
within  their  own  state,  and  as  persons  living  in 
one  state  and  doing  business  in  another  would 
necessarily  have  to  cross  the  bridge  at  least 
twice  a day,  the  rates  of  toll  might  become  a 
serious  question  to  them.  Congress,  and  Con- 
gress alone,  possesses  the  requisite  power  to 
harmonize  such  differences,  and  to  enact  a 
uniform  scale  of  charges  which  will  be  opera- 
tive in  both  directions.  The  authority  of  the 
state,  so  frequently  recognized  by  this  court, 
to  fix  tolls  for  the  use  of  wharves,  piers,  eleva- 
tors, and  improved  channels  of  navigation, 
has  always  been  limited  to  such  as  were  exclu- 
sively .within  the  territory  of  a single  state, 
thus  affecting  interstate  commerce  but  inci- 
dentally, and  cannot  be  extended  to  structures 
connecting  two  states  without  involving  a lia- 
bility of  controversies  of  a serious  nature. 
Tor  instance,  suppose  the  agent  of  the  Bridge 
■Company  in  Cincinnati  should  refuse  to  recog- 
nize tickets  sold  upon  the  Kentucky  side,  en- 
abling the  person  holding  the  ticket  to  pass 
from  Ohio  to  Kentucky,  it  would  be  a mere 
brutumfulmen  to  attempt  to  punish  such  agent 
under  the  laws  of  Kentucky.  Or,  suppose  the 
state  of  Ohio  should  authorize  such  agent  to 
refuse  a passage  to  persons  coming  from  Ken- 
tucky, who  had  not  paid  the  toll  required  by 
the  Ohio  statute;  or  that  Kentucky  should 
•enact  that  all  persons  crossing  from  Kentucky 
to  Ohio  should  be  entitled  to  a free  passage, 
and  thus  attempt  to  throw  the  whole  burden 
upon  persons  crossing  in  the  opposite  direction. 
It  might  be  an  advantage  to  one  state  to  make 
the  charge  for  foot  passengers  very  low  and 
the  charge  for  merchandise  very  high,  and  for 
the  other  side  to  adopt  a converse  system.  One 
scale  of  charges  might  be  advantageous  to 
Kentucky  in  this  instance,  where  the  larger 
■city  is  upon  the  north  side  of  the  river,  while 
a wholly  different  system  might  be  to  her  ad- 
vantage at  Louisville,  where  the  larger  city  is 
upon  the  south  side. 

We  do  not  wish  to  be  understood  as  saying 
that,  in  the  absence  of  Congressional  legisla- 
tion or  mutual  legislation  of  the  two  states,  the 
company  has  the  right  to  fix  tolls  at  its  own 
discretion.  There  is  always  an  implied  under- 
standing with  reference  to  these  structures  that 
charges  shall  be  reasonable,  and  the  question 
of  reasonableness  must  be  settled  as  other  ques- 
tions of  a judicial  nature  are  settled,  by  the  evi- 
dence in  the  particular  case.  As  was  said  in 
Gloucester  Ferry  Co.  v.  Pennsylvania,  114 U.  S. 
196,  217  [29:  158,  166],  1 Inters.  Com.  Rep. 
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382:  “freedom  from  such  imposition  does  not 
of  course  imply  exemption  from  reasonable 
charges,  as  compensation  for  the  carriage  of 
persons,  in  the  way  of  tolls  or  fares,  or  from 
the  ordinary  taxation  to  which  other  property 
is  subjected,  any  more  than  like  freedom  of 
transportation  on  land  implies  such  exemp- 
tion. Reasonable  charges  for  the  use  of  prop- 
erty, either  on  water  or  land,  are  not  an  inter- 
ference with  the  freedom  of  transportation 
between  the  states  secured  under  the  commer- 
cial power  of  Congress.”  Nor  are  we  to  be 
understood  as  passing  upon  the  question 
whether,  in  the  absence  of  legislation  by  Con- 
gress, the  states  may  by  reciprocal  action  fix 
upon  a tariff  -which  shall  be  operative  upon 
both  sides  of  the  river. 

We  do  hold,  however,  that  the  statute  of  the 
commonwealth  of  Kentucky  in  this  case  is  an 
attempted  regulation  of  commerce  which  it  is 
not  within  the  power  of  the  state  to  make.  As 
was  said  by  Mr.  Justice  Miller  in  the  Wabash 
case:  “It  is  impossible  to  see  any  distinction  in 
its  effect  upon  commerce  of  either  class  between 
a statute  which  regulates  the  charges  for  trans- 
portation and  a statute  which  levies  a tax 
for  the  benefit  of  the  state  upon  the  same 
transportation.” 

The  judgment  of  the  court  of  appeals  of 
Kentucky  is,  therefore,  reversed,  and  the  case 
remanded  to  that  court  for  further  proceed- 
ings in  conformity  with  this  opinion. 

Mr.  Chief  Justice  Fuller,  Mr.  Justice  Field, 
Mr.  Justice  Gray  and  Mr.  Justice  White 
concurred  in  the  judgment  of  reversal,  for  the 
following  reasons: 

The  several  states  have  the  power  to  estab- 
lish and  regulate  ferries  and  bridges,  and  the 
rates  of  toll  thereon,  whether  within  one 
state,  or  between  two  adjoining  states,  subject 
to  the  paramount  authority  of  Congress  over 
interstate  commerce. 

By  the  concurrent  acts  of  the  legislature  of 
Kentucky  in  1846,  and  of  the  legislature  of 
Ohio  in  1849,  this  bridge  company  was  made 
a corporation  of  each  state,  and  authorized  to 
fix  rates  of  toll. 

Congress,  by  the  Act  of  February  17,  1865, 
chap.  39,  declared  this  bridge  “to  be,  when 
completed,  in  accordance  with  the  laws  of  the 
states  of  Ohio  and  Kentucky,  a lawful  struct- 
ure;” but  made  no  provision  as  to  tolls;  and 
thereby  manifested  the  intention  of  Congress 
that  the  rates  of  toll  should  be  established  by 
the  two  states.  13  Stat.  at  L.  431. 

The  original  acts  of  incorporation  consti- 
tuted a contract  between  the  corporation  and 
both  states,  which  could  not  be  altered  by  one 
state  without  the  consent  of  the  other. 
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COMPANY,  Plff.  in  Err., 
v. 

COMMONWEALTH  OF  KENTUCKY. 

(See  S.  C.  154  U.  S.  224,  38  L.  ed.  970.) 


The  Kentucky  law  of  1890  fixing-  the  tolls  and  fare  i conflict  with  the  interstate  commerce  clause  of' 
over  the  bridg-e  connecting  that  state  and  Ohio  the  Constitution, 
and  spanning  the  Ohio  river  at  Cincinnati,  is  in  I 

[No.  1043.] 


Argued  Jan.  26,  29,  30,  1894.  Reargued  April  25,  1894.  Decided  May  26,  1894. 


IN  ERROR  to  the  Court  of  Appeals  of  the  State  of  Kentucky,  affirming  the  judgment  of 
the  criminal  court  of  Kenton  county,  in  that  state,  adjudging  the  defendant  the  above- 
named  Bridge  Company  guilty,  and  imposing  a fine  for  taking  illegal  tolls  and  fares  on  the 
bridge  spanning  the  Ohio  river,  between  the  states  of  Kentucky  and  Ohio,  contrary  to  a 
law  of  Kentucky.  Reversed,  and  case  remanded  for  further  proceedings. 


Messrs.  Wm.  H.  Jackson  and  IF.  11.  Wadsworth  for  plaintiff  in  error,  on  both  arguments. 
Messrs.  Wm.  Goebel  and  Wm.  J.  Hendrick,  Atty.  Gen.  of  Kentucky,  for  defendant  in 
error,  on  both  arguments. 


Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

This  case  differs  from  the  last  only  in  the 
fact  that  the  plaintiff  in  error  was  not  incor- 
porated until  1886,  and  subsequently  to  a gen- 
eral law  of  the  state  declaring  that  all  char- 
ters and  grants  of  or  to  corporations  shall  be 
subject  to  amendment  or  repeal  at  the  will  of 
the  legislature.  Conceding  that  these  words 
became  a part  of  its  charter,  and  hence  that 
no  contract  was  impaired  by  the  legislation  of 
1890,  such  legislation  is  still  open  to  the  ob- 
jection found  to  exist  in  the  former  case,  that 


it  is  in  conflict  with  the  interstate  commerce- 
clause  of  the  Constitution. 

The  judgment  of  the  court  of  appeals  of 
Kentucky  is,  therefore,  reversed,  and  the  case 
remanded  to  that  court  for  further  proceed- 
ings. 

Mr.  Chief  Justice  Fuller,  Mr.  Justice  Field, 
Mr.  Justice  Gray  and  Mr.  Justice  White 
concurred  in  the  judgment  of  reversal,  for 
the  like  reasons  as  in  the  case  of  Covington  &■ 
C.  Bridge  Co.  v.  Kentucky , ante,  p.  649. 


J.  W.  BRENNAN,  Plff.  in  Err.,  v.  CITYT  OF  TITUSVILLE. 

(See  S.  C.  153  U.  S.  289,  38  L.  ed.  719.) 

i 


1.  A manufacturer  of  goods,  which  are  legitimate 
subjects  of  commerce,  who  carries  on  his  busi- 
ness of  manufacturing  in  one  state  can  send  an 
agent  into  another  state  to  solicit  orders  for  the 
products  of  his  manufactory  without  paying  to 
the  latter  state  a tax  for  the  privilege  of  thus 
trying  to  sell  his  goods. 

2.  A regulation  as  to  the  manner  of  sale  of  sub- 
jects of  commerce  whether  by  sample  or  not, 
whether  by  exhibiting  samples  at  a store  or  at  a 
dwelling  house,  is  a regulation  of  commerce. 

3.  Whatever  may  be  the  reason  given  to  justify, 
or  the  power  invoked  to  sustain  the  act  of  the 
state,  if  that  act  is  one  which  trenches  directly 
upon  that  which  is  within  the  exclusive  jurisdic- 
tion of  the  national  government,  it  cannot  be 
sustained. 


4.  The  police  power  cannot  be  set  up  to  control’ 
the  inhibitions  of  the  Federal  Constitution,  or  the- 
powers  of  the  United  States  go vernment  created 
thereby. 

5.  Nothing  which  is  a direct  burden  upon  inter- 
state commerce  can  be  imposed  by  the  state  with- 
out the  assent  of  Congress. 

6.  A license  tax  required  for  the  sale  of  goods  is  in 
effect  a tax  upon  the  goods  themselves. 

7.  A license  tax  imposed  by  a state  upon  an  agent 
of  a citizen  of  another  state  for  the  privilege  of 
selling  his  goods  in  the  former  state,  is  a direct 
burden  on  interstate  commerce,  and  therefore 
beyond  the  power  of  the  state. 

8.  No  state  can  levy  a tax  on  interstate  commerce 
in  any  form,  whether  by  way  of  duties  laid  on 


Note.— As  to  power  of  Congress  to  regulate  com- 
merce, see  note  to  Gibbons  v.  Ogden,  6:23,  and  to 
Brown  v.  Maryland,  6: 678. 

As  to  tonnage  tax , see  note  to  Inman  SS.  Co.  v. 
Tinker,  24: 118. 

As  to  interstate  commerce ; regulation  of;  power  of 


Congress;  how  far  exclusive , see  note  to  Gloucester 
Ferry  Co.  v.  Pennsylvania,  29: 158. 

As  to  power  of  Congress  to  control  commerce;  state 
statute  when  valid  as  being  a regulation  of  commerce; 
drummers;  vessels;  railways;  telegraph  companies ; 
state  tax  on  commerce , when  invalid,  see  note  to- 
Harmon  v.  Chicago,  37:  216. 


Mem.  References  in  notes  are  to  U.S.  Bepts.  L.  ed. 
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the  transportation  of  the  subjects  of  that  com-  j portation,  or  on  the  occupation  or  business  of 
merce,  or  on  the  receipts  derived  from  that  trans-  | carrying  it  on. 

[No.  902.] 


Submitted  Jan.  5,  1894.  Decided  April  30,  1894. 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Pennsylvania,  to  review  a judg- 
ment of  that  court,  affirming  the  judgment  of 
the  court  of  common  pleas  of  Crawford  county, 
in  that  state,  sentencing  J.  W.  Brennan  to  pay 
a fine  of  $25,  and  costs  for  the  violation  of  an 
ordinance  imposing  a tax  for  a license  for  solic- 
iting?. orders  for  and  selling  goods  in  the  city 
of  Titusville.  Reversed,  and  case  remanded 
for  further  proceeding. 

Statement  by  Mr.  Justice  Brewer: 

On  May  12,  1890,  plaintiff  in  error  was 
convicted  in  the  court  of  the  city  recorder 
of  the  city  of  Titusville,  Pennsylvania,  of  a 
violation  of  an  ordinance,  entitled  “An  or- 
dinance to  provide  for  the  levy  and  collec- 
tion for  general  revenue  purposes  of  annual 
license  taxes  in  the  city  of  Titusville,”  and 
sentenced  to  pay  a fine  of  $25  and  costs. 
From  that  sentence  he  appealed  to  the  court 
of  common  pleas  of  Crawford  county.  In 
that  court  the  case  was  tried  upon  the  follow- 
ing agreed  statement  of  facts  : 

“1.  J.  A.  Shephard  is  a manufacturer  of 
picture  frames  and  maker  of  portraits,  resid- 
ing in  Chicago,  in  the  state  of  Illinois,  of 
which  state  he  is  a citizen  and  in  which  city 
he  has  his  manufactory  and  place  of  business. 
“2.  In  the  prosecution  of  said  business  he 
employs  agents  who,  under  his  direction, 
solicit  orders  for  pictures  and  picture  frames 
in  the  state  of  Pennsylvania  and  in  other 
states  of  the  Union,  by  going  personally  to 
residents  and  citizens  of  said  state  of  Penn- 
sylvania and  other  states  and  exhibiting 
samples  of  his  pictures  and  frames,  going1 
when  necessary,  from  house  to  house  in  said 
state  of  Pennsylvania  and  other  states. 

“3.  The  defendant,  J.  W.  Brennan,  was 
an  agent  of  the  said  J.  A.  Shephard,  em- 
ployed by  him  to  travel  and  solicit  orders 
for  said  pictures  and  frames  in  the  manner 
stated,  upon  a salary  and  also  upon  commis- 
sion upon  the  amount  of  his  sales,  at  the  time 
of  his  arrest,  May  25,  1889,  upon  a warrant 
issued  by  the  authorities  of  the  city  of  Titus- 
ville, in  the  state  of  Pennsylvania. 

“4.  Upon  receiving  orders  for  pictures  and 
picture  frames,  the  agents  of  the  said  J.  A. 
Shephard  forwarded  the  same  to  him  at 
Chicago,  in  the  state  of  Illinois,  where  the 
goods  were  made,  and  from  there  shipped  by 
said  J.  A.  Shephard  to  the  purchasers  in 
Titusville,  in  the  state  of  Pennsylvania,  by 
railroad  freight  and  express,  and  the  price 
of  said  goods  was  collected  and  forwarded  by 
the  express  companies  and  sometimes  by  the 
agents  to  said  Shephard,  at  Chicago,  in  the 
state  of  Illinois.  J.  W.  Brennan,  the  agent 
employed  by  J.  A.  Shephard,  was  engaged 
in  conducting  the  business  in  the  manner 
stated  at  the  time  of  his  arrest,  May  25,  1889. 
The  said  J.  W.  Brennan,  at  the  time  of  his 
arrest  and  before,  had  not  been  otherwise 
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employed  than  as  stated,  and  was  acting 
solely  for  the  said  Shephard. 

“5.  The  city  of  Titusville  had  enacted  an 
ordinance,  in  force  at  the  date  of  the  arrest 
of  said  J.  W.  Brennan,  which  in  the  12th 
section  thereof  provides  in  words  and  figures 
as  follows : 

“‘That  all  persons  canvassing  or  soliciting 
within  said  city  orders  for  goods,  books, 
paintings,  wares,  or  merchandise  of  any 
kind,  or  persons  delivering  such  articles  un- 
der orders  so  obtained  or  solicited,  shall  be 
required  to  procure  from  the  mayor  a license 
to  transact  said  business,  and  shall  pay  to  the 
said  treasurer  therefor  the  following  sums,  ac- 
cording to  the  time  for  which  said  license 
shall  be  granted,  viz  : For  one  day,  one  dol- 
lar and  fifty  cents;  one  week,  $5.00;  three 
months,  $10.00;  one  year,  twenty-five  dol- 
lars ; provided,  that  the  provisions  of  this 
ordinance  shall  not  apply  to  persons  selling 
by  sample  to  manufacturers  or  licensed  mer- 
chants or  dealers  residing  and  doing  business 
in  said  city.  ’ 

“And  the  said  ordinance  further  provides, 
in  the  18th  section  thereof,  as  follows : 

“‘That  any  person  or  persons  failing  to 
obtain  a license  as  required  by  this  ordinance 
shall,  upon  conviction  thereof  before  any 
magistrate,  alderman,  or  justice  of  the  peace 
of  said  city,  forfeit  and  pay  a fine  not  exceed- 
ing one  hundred  dollars,  nor  less  than  the 
amount  required  for  a license  to  such  person 
or  persons,  together  with  twenty  per  cent 
added  as  a penalty,  with  costs  of  suit ; and 
in  default  of  payment  thereof  shall  undergo 
a confinement  in  the  city  or  county  prison 
for  a period  not  exceeding  ninety  days,  or 
perform  hard  labor  on  the  streets  or  elsewhere 
in  said  city  not  exceeding  such  period.  ’ 

“6.  At  the  time  of  his  arrest  the  defendant 
Brennan  was  not  and  had  not  been  selling  by 
sample  to  manufacturers  or  licensed  mer- 
chants or  dealers  residing  in  said  city  of 
Titusville,  and  was  not,  within  the  provision 
of  the  12th  section  of  said  ordinance,  solicit- 
ing to  such  excepted  persons. 

“ 7.  The  defendant,  J.  W.  Brennan,  at  the 
time  of  his  arrest  had  not  obtained  a license 
as  required  by  said  ordinance,  and  had  not 
paid  to  the  treasurer  of  the  city  of  Titusville 
the  license  fee  provided  by  said  ordinance. 

“8.  The  defendant  was  arrested,  tried,  con- 
victed, and  sentenced  to  pay  a fine  of  $25 
and  costs  of  suit  under  said  ordinance,  on  the 
29th  day  of  May,  1889,  before  W.  M.  Dame, 
city  recorder  of  the  city  of  Titusville. 

“If  the  court  should  be  of  opinion  upon 
the  facts  stated  that  the  defendant,  J.  W. 
Brennan,  was  liable  to  take  out  a license  and 
pay  the  license  fee  provided  by  said  ordi- 
nance, then  judgment  to  be  entered  for  the 
plaintiff,  the  city  of  Titusville,  for  $25  and 
costs  of  suit.  If  the  court  should  be  of  opin- 
ion that  said  Brennan  was  not  so  liable  then 
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judgment  to  be  entered  for  the  defendant, 
with  costs  of  suit.  ” 

Upon  these  facts,  on  May  20,  that  court 
entered  judgment  against  him  for  $25  and 
costs.  From  that  judgment  he  appealed 
to  the  supreme  court  of  the  state,  which  court, 
on  October  5,  1891,  affirmed  the  judgment. 
Thereupon  he  sued  out  a writ  of  error  from 
this  court. 

Mr.  Roger  Sherman,  for  plaintiff  in 
error: 

Until  the  sale  has  been  completed  in  the 
state  to  which  the  article  has  been  imported, 
and  it  has  thereby  become  mingled  in  the  com- 
mon mass  of  property  within  that  state,  there 
exists  no  power  in  the  state,  nor  in  any  of  her 
municipalities,  to  interfere,  by  any  action  with 
the  free  exportation  of  the  commodity. 

Robbins  v.  Shelby  County  Taxing  Dist.  120 
U.  S.  497  (80:  697),  1 Inters.  Com.  Rep.  45; 
Leisy  v.  Hardin,  135  U.  S.  100  (34: 128),  3 
Inters.  Com.  Rep.  36. 

The  business  carried  on  was  strictly  within 
the  rule  prohibiting  state  or  municipal  inter- 
ference. 

A state  cannot  impose  taxes  upon  persons 
passing  through  the  state,  or  coming  into  it 
merely  for  a temporary  purpose,  especially 
if  connected  with  interstate  or  foreign  com- 
merce. 

Rothermel  v.  Meyerle,  3 Inters.  Com.  Rep. 
315,  9 L.  R.  A.  366,  136  Pa.  250-256. 

This  was  an  indirect  tax  upon  Mr.  Shep- 
hard’s business  and  property. 

Welton  v.  Missouri,  91  U.  S.  275  (23:  347):; 
Walling  v.  Michigan,  116  U.  S.  446  (29:691); 
McCall  v.  California , 136  U.  S.  104  (34:391), 

3 Inters.  Com.  Rep.  181;  Minnesota  v.  Barber, 
136  U.  S.  314  (34:  455),  3 Inters.  Com.  Rep. 
185;  Patterson  v.  Kentucky,  97  U.  S.  501  (24: 
1115);  Crowley  v.  Christensen , 137  U.  S.  86(34: 
620);  Brimmer  v.  Rebman,  138  U.  S.  78  (34: 
862),  3 Inters.  Com.  Rep.  485. 

Mr.  George  A.  Chase,  for  defendant  in 
error: 

All  rights  are  held  subject  to  the  police 
power  of  the  state. 

Boston  Beer  Co.  v.  Massachusetts,  97  U.  S. 
25  (24:989.) 

The  police  power  extends  to  the  protection 
of  the  lives,  health  and  property  of  the  citizens, 
and  to  the  preservation  of  good  order  and  the 
public  morals.  The  legislature  cannot,  by 
any  contract,  divest  itself  of  the  power  to  pro- 
vide for  these  objects. 

Barbier  v.  Connolly,  113  U.  S.  27  (28:  923). 

The  14th  Amendment  was  not  designed  to 
interfere  with  the  power  of  the  state,  some- 
times termed  its  “police  power,”  to  prescribe 
regulations  to  promote  the  health,  peace, 
morals,  education  and  good  order  of  the  peo- 
ple, and  to  legislate  so  as  to  increase  the  in- 
dustries of  the  state,  develop  its  resources  and 
add  to  its  wealth  and  prosperity. 

Hayes  v.  Missouri , 120  U.  S.  68  (30:  578); 
Powell  v.  Pennsylvania,  127 U.  S.  678  (32:253); 
Munn  v.  Illinois , 94  U.  8.  113  (24:  77);  Pull- 
man Palace  Car  Co.  v.  Pennsylvania , 141  U. 
S.  18  (35:  613),  3 Inters.  Com.  Rep.  595. 

The  authority  of  the  states  over  commerce 
not  wholly  internal,  particularly  in  respect  to 
the  police  power,  and  their  power  to  tax  the 
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subjects  of  interstate  commerce  is  evidenced 
by  the  recent  decisions  of  this  court  in  several 
important  cases. 

Maine  v.  Grand  Trunk  R.  Co.  142  U.  S.  217 
(35:994),  3 Inters.  Com.  Rep.  807;  Philadel- 
phia & S.  Mail  SS.  Co.  v.  Pennsylvania,  122  U. 
S.  326  (30: 1200);  Horn  Silver  Min.  Co.  v.  New 
York,  143  U.  S.  305  (36: 164),  4 Inters.  Com. 
Rep.  57;  Budd  v.  New  York,  143  U.  S.  517  (36: 
247),  4 Inters.  Com.  Rep.  45. 

The  fee  required  to  be  paid  by  the  ordinance 
under  which  this  suit  originated  is  not  a tax, 
in  the  common  acceptance  of  that  term,  but  a 
license  fee. 

Cooley,  Taxn.  386;  Burroughs,  Taxn.  § 79; 
Cooley,  Const.  Lim.  202,  and  note. 

If  it  be  a license  fee  or  license  tax  it  cannot 
be  a regulation  of  commerce. 

License  Tax  Cases,  72  U.  S.  5 Wall.  471  (18: 
500);  Osborne  v.  Mobile , 83  U.  S.  16  Wall.  479 
(21:  470);  Wardv.  Maryland,  79  U.  S.  12  Wall. 
418  (20:  449). 

It  is  competent  for  the  legislature  to  grant 
a city  or  town  power  to  require  the  payment 
of  money  as  the  condition  of  exercising  par- 
ticular employment.  This  is  not  in  the  nature 
of  a tax  which«must  be  general,  but  of  an  ex- 
cise on  special  vocations. 

Dill.  Mun.  Corp.  (4th  ed.)  § 357,  note  3 and 
cases  cited. 

This  power  is  recognized  and  affirmed,  by 
the  supreme  court  of  Pennsylvania  in  several 
cases. 

Warren  Borough  v.  Geer,  117  Pa.  207;  Com. 
v.  Gardner,  7 L.  R.  A.  666,  133  Pa.  284; 
Titusville  v.  Brennan,  14  L.  R.  A.  100,  143 
Pa.  642. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court : 

The  question  in  this  case  is  whether  a man- 
ufacturer of  goods,  which  are  unquestionably 
legitimate  subjects  of  commerce,  who  carries 
on  his  business  of  manufacturing  in  one  state 
can  send  an  agent  into  another  state  to  so- 
licit orders  for  the  products  of  his  man- 
ufactory without  paying  to  the  latter  state  a 
tax  for  the  privilege  of  thus  trying  to  sell 
his  goods. 

It  is  true,  in  the  present  case,  the  tax  is 
imposed  only  for  selling  to  persons  other 
than  manufacturers  and  licensed  merchants ; 
but  if  the  state  can  tax  for  the  privilege  of 
selling  to  one  class  it  can  for  selling  to  an- 
other, or  to  all.  In  either  case  it  is  a restric- 
tion on  the  right  to  sell,  and  a burden  on 
lawful  commerce  between  the  citizens  of  two 
states.  It  is  as  much  a burden  upon  com- 
merce to  tax  for  the  privilege  of  selling  to 
a minister  as  it  is  for  that  of  selling  to  a 
merchant.  It  is  true,  also,  that  the  tax  im- 
posed is  for  selling  in  a particular  manner, 
but  a regulation  as  to  the  manner  of  sale, 
whether  by  sample  or  not,  whether  by  ex- 
hibiting samples  at  a store  or  at  a dwelling 
house,  is  surely  a regulation  of  commerce. 
It  must  be  borne  in  mind  that  the  goods 
which  the  defendant  was  engaged  in  selling, 
to  wit,  pictures  and  pictures  frames,  are 
open  to  no  condemnation,  and  arc  unchal- 
lenged subjects  of  commerce.  There  is  no 
charge  of  dealing  in  obscene  or  indecent 
pictures,  or  that  the  pictures,  or  the  frames, 
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were  in  any  manner  dangerous  to  the  health, 
morals,  or  general  welfare  of  the  community. 
It  must  also  be  borne  in  mind  that  the  ordi- 
nance is  not  one  designed  to  protect  from  im- 
position and  wrong  either  minors,  habitual 
drunkards,  or  persons  under  any  other  afflic- 
tion or  disability.  There  is  no  discrimina- 
tion except  between  manufacturers  and  li- 
censed merchants  on  the  one  hand,  and  the 
rest  of  the  community  on  the  other,  and  unless 
it  be  a matter  of  just  police  regulation  to  tax 
for  the  privilege  of  selling  to  manufacturers 
and  merchants  it  cannot  be  to  tax  for  the 
privilege  of  selling  to  the  rest  of  the  commu- 
nity. The  same  observation  may  also  be  made 
in  respect  to  the  places  and  manner  in  which 
the  sales  were  charged  to  have  been  made. 
It  is  as  much  within  the  scope  of  the  police 
power  to  restrain  parties  from  going  to  a 
store  or  manufactory  as  from  going  to  a 
dwelling-house  for  the  purposes  of  making 
a sale.  We  do  not  mean  to  say  that  none  of 
these  matters  to  which  we  have  referred  are 
within  the  reach  of  the  police  power ; but 
simply  that  the  conditions  on  the  one  side 
are  no  more  within  its  reach  than  those  on 
the  other,  so  that  if,  under  the  excuse  of  an 
exercise  of  the  police  power,  this  ordinance 
can  be  sustained,  and  sales  in  the  manner 
therein  named  be  restricted,  by  an  equally 
legitimate  exercise  of  that  power  almost  any 
sale  could  be  prevented. 

But  again,  this  license  does  not  purport 
to  be  exacted  in  the  exercise  of  the  police 
but  rather  of  the  taxing  power.  The  statute 
under  which  the  ordinance  in  question  was 
passed  is  found  in  Laws  of  Pennsylvania, 
1874,  pages  280  to  271.  Clause  4 of  section 
20,  page  239,  grants  authority  “to  levy  and 
collect  license  tax  on  hawkers, 

peddlers,  . . . merchants  of  all  kinds, 

. . . and  regulate  the  same  by  ordinance.  ” 

The  ordinance  itself  is  entitled  “An  ordi- 
nance to  provide  for  the  levy  and  collection 
for  general  revenue  purposes  of  annual  li- 
cense taxes  in  the  city  of  Titusville,”  and 
the  special  section  requires  a license  for 
transacting  business,  the  license  being  graded 
in  amount  by  the  time  for  which  it  is  ob- 
tained. This  license,  therefore,  the  failure 
to  take  out  which  is  the  offense  complained 
of,  and  for  which  defendant  was  sentenced, 
is  a license  for  “general  revenue  purposes” 
within  the  very  declarations  of  the  ordinance. 
Even  if  those  declarations  had  been  the  re- 
verse, and  the  license  in  terms  been  declared 
to  be  exacted  as  a police  regulation,  that 
would  not  conclude  this  question,  for  what- 
ever may  be  the  reason  given  to  justify,  or 
the  power  invoked  to  sustain  the  act  of  the 
state,  if  that  act  is  one  which  trenches  di- 
rectly upon  that  which  is  within  the  exclu- 
sive jurisdiction  of  the  national  government, 
it  cannot  be  sustained.  Thus,  in  New  Or- 
leans Gas  Light  Go.  v.  Louisiana  Light  & H. 
P.  & Mfg.  Go.  115  U.  S.  650,  661  [29 : 516, 
520],  this  court,  by  Mr.  Justice  Harlan,  said  : 
“Definitions  of  the  police  power  must, 
however,  be  taken,  subject  to  the  condition 
that  the  state  cannot,  in  its  exercise,  for  any 
purpose  whatever,  encroach  upon  the  powers 
of  the  general  government,  or  rights  granted 
or  secured  by  the  supreme  law  of  the  land. 
4 Inter  S. 


“ Illustrations  of  interference  with  the  right- 
ful authority  of  the  general  government  by 
state  legislation  which  was  defended  upon 
the  ground  that  it  was  enacted  under  the  po- 
lice power,  are  found  in  cases  where  enact- 
ments concerning  the  introduction  (ff  foreign 
paupers,  convicts,  and  diseased  persons,  were 
held  to  be  unconstitutional,  as  conflicting, 
by  their  necessary  operation  and  effect,  with 
the  paramount  authority  of  Congress  to  reg- 
ulate commerce  with  foreign  nations,  and 
among  the  several  states.  In  Henderson  v. 
Wickham, , 92  U.  S.  259  [23 : 543] , the  court, 
speaking  by  Mr.  Justice  Miller,  while  declin- 
ing to  decide  whether  in  the  absence  of  ac- 
tion by  Congress,  the  states  can,  or  how  far 
they  may,  by  appropriate  legislation  protect 
themselves  against  actual  paupers,  vagrants, 
criminals,  and  diseased  persons,  arriving 
from  foreign  countries,  said,  that  no  defini- 
tion of  the  police  power,  and  ‘no  urgency 
for  its  use  can  authorize  a state  to  exercise  it 
in  regard  to  a subject-matter  which  has  been 
confided  exclusively  to  the  discretion  of  Con- 
gress by  the  Constitution.’  (p.  271.)  Ghy 
Lung  v.  Freeman,  92  U.  S.  275  [23 : 550] . 
And  in  Hannibal  & St.  J.  R.  Go.  v.  Husen, 
95  U.  S.  465  [24:  527],  Mr.  Justice  Strong, 
delivering  the  opinion  of  the  court  said  that 
‘the  police  power  of  a state  cannot  obstruct 
foreign  commerce  or  interstate  commerce  be- 
yond the  necessity  for  its  exercise ; and, 
under  color  of  it,  objects  not  within  its  scope 
cannot  be  secured  at  the  expense  of  the  pro- 
tection afforded  by  the  Federal  Constitu- 
tion. ’ ” 

In  I Vailing  v.  Michigan,  116  U.  S.  446,  460 
[29:  691,  695],  in  the  opinion  delivered  by 
Mr.  Justice  Bradley,  it  was  said  : “ The  po- 
lice power  cannot  be  set  up  to  control  the  in- 
hibitions of  the  Federal  Constitution,  or  the 
powers  of  the  United  States  government 
created  thereby.” 

In  Leisy  v.  Hardin,  135  U.  S.  100,  108 
[34 : 128,  132] , 3 Inters.  Com.  Rep.  36,  Mr. 
Chief  Justice  Fuller  commenced  the  opinion 
of  the  court  with  this  general  statement  of 
the  law  applicable  to  questions  of  this  kind  : 

“The  power  vested  in  Congress  ‘to  regu- 
late commerce  with  foreign  nations,  and 
among  the  several  states,  and  with  the  Indian 
tribes,  ’ is  the  power  to  prescribe  the  rule  by 
which  that  commerce  is  to  be  governed,  and 
is  a power  complete  in  itself,  acknowledging 
no  limitations  other  than  those  prescribed  in 
the  Constitution.  It  is  coextensive  with  the 
subject  on  which  it  acts  and  cannot  be 
stopped  at  the  external  boundary  of  a state, 
but  must  enter  its  interior  and  must  be  ca- 
pable of  authorizing  the  disposition  of  those 
articles  which  it  introduces,  so  that  they  may 
become  mingled  with  the  common  mass  of 
property  within  the  territory  entered.  Gib- 
bons v.  Ogden , 22  U.  S.  9 Wheat.  1 [6 : 23]  ; 
Brown  v.  Maryland,  25  U.  S.  12  Wheat.  419 
[6:  678]. 

“And  while,  by  virtue  of  its  jurisdiction 
over  persons  and  property  within  its  limits, 
a state  may  provide  for  the  security  of  the 
lives,  limbs,  health  and  comfort  of  persons 
and  the  protection  of  property  so  situated, 
yet  a subject-matter  which  has  been  confided 
exclusively  to  Congress  by  the  Constitution 
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is  not  within  the  jurisdiction  of  the  police 
power  of  the  state,  unless  placed  there  by 
congressional  action.” 

And,  in  the  still  later  case  of  Crutcher  v. 
Kentucky,  141  U.  S.  47,  59  [35:  649,  652], 
Mr.  Justice  Bradley  referred  to  the  matter  in 
these  words  : 

“ But  the  main  argument  in  support  of  the 
decision  of  the  court  of  appeals  is  that  the 
act  in  question  is  essentially  a regulation 
made  in  the  fair  exercise  of  the  police  power 
of  the  state.  But  it  does  not  follow  that 
everything  which  the  legislature  of  a state 
may  deem  essential  for  the  good  order  of  so- 
ciety and  the  well-being  of  its  citizens  can 
be  set  up  against  the  exclusive  power  of 
Congress  to  regulate  the  operations  of  foreign 
and  interstate  commerce.” 

So  in  the  case  of  Minnesota  v.  Barber,  136 
U.  S.  313  [34:  455],  3 Inters.  Com.  Rep.  185, 
in  which  a law  of  the  state  of  Minnesota, 
ostensibly  a law  for  inspection  of  meats,  was 
declared  unconstitutional,  the  court  distin- 
guished in  the  opinion  by  Mr.  Justice  Harlan 
between  that  which  is  mere  inspection  and 
in  the  legitimate  exercise  of  the  police  power, 
and  that  which,  under  the  guise  of  inspec- 
tion, is  a direct  burden  upon  and  obstruction 
to  interstate  commerce.  Very  similar  to  this 
was  the  case  of  Brimmer  v.  Rebman , 138  U. 
S.  78  [34  : 862] , 3 Inters.  Com.  Rep.  485,  in 
which  also  an  inspection  statute  of  the  state 
of  Virginia  was  set  aside  for  the  same  reason. 

Because  a license  may  be  required  in  the 
exercise  of  the  police  power  it  does  not  fol- 
low that  every  license  rests  for  its  validity 
upon  such  police  power.  A state  may  legit- 
imately make  a license  for  the  privilege  of 
doing  a business  one  means  of  taxation,  and 
that  such  was  the  purpose  of  this  ordinance 
is  obvious,  not  merely  from  the  fact  that 
in  the  title  it  is  declared  to  be  for  “gen- 
eral revenue  purposes,  ” but  also  from  the  fur- 
ther fact  that,  so  far  as  we  are  informed  by  any 
quotations  from  or  references  to  any  part  of 
the  ordinance,  there  is  no  provision  for  any 
supervision,  control,  or  regulation  of  any 
business  for  which  by  the  ordinance  a li- 
cense is  required.  In  other  words,  so  far  as 
this  record  discloses,  this  ordinance  sought 
simply  to  make  the  various  classes  of  busi- 
ness named  therein  pay  a certain  tax  for  the 
general  revenue  of  the  city. 

Even  if  it  be  that  we  are  concluded  by  the 
opinion  of  the  supreme  court  of  the  state 
that  this  ordinance  was  enacted  in  the  exer- 
cise of  the  police  power,  we  are  still  con- 
fronted with  the  difficult  question  as  to  how 
far  an  act  held  to  be  a police  regulation,  but 
which  in  fact  affects  interstate  commerce, 
can  be  sustained.  It  is  undoubtedly  true 
that  there  are  many  police  regulations  which 
do  affect  interstate  commerce,  but  which  have 
been  and  will  be  sustained  as  clearly  within 
the  power  of  the  state  ; but  we  think  it  must 
be  considered,  in  view  of  a long  line  of  de- 
cisions, that  it  is  settled  that  nothing  which 
is  a direct  burden  upon  interstate  commerce 
can  be  imposed  by  the  state  without  the  as- 
sent of  Congress,  and  that  the  silence  of  Con- 
gress in  respect  to  any  matter  of  interstate 
commerce  is  equivalent  to  a declaration  on 
its  part  that  it  should  be  absolutely  free. 
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That  this  license  tax  is  a direct  burden  on 
interstate  commerce  is  not  open  to  question. 

In  the  early  and  leading  case  of  Brown  v. 
Maryland , 25  U.  S.  12  Wheat.  419,  444  [6  : 

678,  687],  in  which  a state  law  requiring  an 
importer  to  take  out  a license  and  pay  $50 
before  he  should  be  permitted  to  self  a pack- 
age of  imported  goods,  was  adjudged  in  con- 
flict with  the  commerce  clause  in  the  national 
Constitution.  Chief  Justice  Marshall  said: 

“But  if  it  should  be  proved  that  a duty  on 
the  article  itself  would  be  repugnant  to  the 
Constitution,  it  is  still  argued  that  this  is 
not  a tax  upon  the  article,  but  on  the  person. 

The  state,  it  is  said,  may  tax  occupations, 
and  this  is  nothing  more. 

“It  is  impossible  to  conceal  from  ourselves 
that  this  is  varying  the  form  without  vary- 
ing the  substance.  It  is  treating  a prohibi- 
tion which  is  general,  as  if  it  were  confined  to 
a particular  mode  of  doing  the  forbidden 
thing.  All  must  perceive  that  a tax  on  the 
sale  of  an  article,  imported  only  for  sale,  is 
a tax  on  the  article  itself.  . . . So  a tax 

on  the  occupation  of  an  importer  is,  in  like 
manner,  a tax  on  importation.  It  must  add 
to  the  price  of  the  article,  and  be  paid  by 
the  consumer,  or  by  the  importer  himself,  in 
like  manner  as  a direct  duty  on  the  article 
itself  would  be  made.” 

In  Welton  v.  Missouri , 91  U.  S.  275,  278 
[23 : 347,  348] , Mr.  Justice  Field  said : 

“ Where  the  business  or  occupation  consists 
in  the  sale  of  goods,  the  license  tax  required 
for  its  pursuit  is  in  effect  a tax  upon  the 
goods  themselves.” 

In  Lelouy  v.  Mobile , 127  U.  S.  640,  645 
[32:  311,  313],  2 Inters.  Com.  Rep.  134,  are 
these  words  from  Mr.  Justice  Bradley  : 

“Of  course,  the  exaction  of  a license  tax  ; 
as  a condition  of  doing  any  particular  busi- 
ness, is  a tax  on  the  occupation  ; and  a tax  on 
the  occupation  of  doing,a  business  is  surely 
a tax  on  the  business.” 

It  is  clear,  therefore,  that  this  license  tax 
is  not  a mere  police  regulation,  simply  in-  ,■ 
conveniencing  one  engaged  in  interstate  com- 
merce, and  so  only  indirectly  affecting  the  \ 
business,  but  is  a direct  charge  and  burden 
upon  that  business ; and  if  a state  may  law-  ‘ 
fully  exact  it  it  may  increase  the  amount  of  > 
the  exaction  until  all  interstate  commerce  in 
this  mode  ceases  to  be  possible.  And  not- 
withstanding the  fact  that  the  regulation  of 
interstate  commerce  is  committed  by  the  Con- 
stitution to  the  United  States,  the  state  is 
enabled  to  say  that  it  shall  not  be  carried  on 
in  this  way,  and  to  that  extent  to  regulate 
it. 

These  questions  of  interference  by  state 
regulations  with  interstate  commerce  have 
been  frequently  before  this  court,  and  it  may 
not  be  unwise  to  examine  a few  of  .them. 
Welton  v.  Missouri,  91  U.  S.  275  [23:  347], 
presented  these  facts  : Welton  was  indicted 

and  convicted  for  acting  as  a peddler  under 
a statute  defining  a peddler  to  be  one  “ going 
from  place  to  place  to  sell”  goods  not  the 
growth,  produce,  or  manufacture  of  the  state, 
and  prohibiting  any  one  from  peddling  with- 
out a license.  The  conviction  was  set  aside 
by  this  court.  It  is  true  that  the  case 
turned  largely  uponthef  act  of  discrimination 
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between  products  of  other  states  and  those  of 
Missouri,  but  nevertheless  the  decision  is  an 
adjudication  that  the  imposition  of  a license 
tax  on  the  peddling  of  goods  is  a regulation 
■of  commerce. 

Robbins  v.  Shelby  County  Taxing  Dist.  120 
U.  S.  489  [30:  694],  1 Inters.  Com.  Hep.  45, 
was  a case  closely  in  point.  Robbins  was 
engaged  in  soliciting  in  the  city  of  Memphis, 
Tenn.,  the  sales  of  goods  for  a Cincinnati 
firm,  exhibiting  samples  for  the  purpose  of 
effecting  such  sales,  his  employment  being 
that  which  is  usually  denominated  that  of  a 
drummer.  This  business  was  declared  by  a 
statute  of  Tennessee  to  be  a privilege  for 
which  a license  tax  was  required.  Robbins 
was  convicted  of  a violation  of  that  statute. 
The  statute  made  no  discrimination  between 
those  who  represented  business  houses  out  of 
the  state  and  those  representing  like  houses 
within  the  state.  There  was,  therefore,  no 
-element  of  discrimination  in  the  case,  but, 
nevertheless,  the  conviction  was  set  aside  by 
this  court  on  the  ground  that  whatever  the 
state  might  see  fit  to  enact  with  reference  to 
a license  tax  upon  those  who  acted  as  drum- 
mers for  houses  within  the  state,  it  could 
not  impose  upon  those  who  acted  as  drum- 
mers for  business  houses  outside  of  the  state 
(and  who  were,  therefore,  engaged  in  inter- 
state commerce)  any  burden  by  way  of  a 
license  tax.  The  opinion  by  Mr.  Justice 
Bradley  is  elaborate  and  enters  fully  into  a 
■discussion  of  the  question,  citing  many  au- 
thorities. It  affirms  in  the  strongest  language 
the  exclusive  j^ower  of  Congress  over  inter- 
state commerce  ; that  its  failure  to* make  ex- 
press regulations  indicates  its  will  that  the 
subject  shall  be  left  free  from  any  restrictions 
or  impositions,  and  that  whatever  may  be 
the  extent  to  which  the  police  power  of  the 
state  can  go,  it  cannot  go  so  far  as  to  uphold 
•any  regulations  directly  affecting  interstate 
■commerce. 

In  the  case  of  Leloup  v.  Mobile , 127  U.  S. 
640  [32:  311],  2 Inters.  Com.  Rep.  134,  a 
license  tax  sought  to  be  imposed  by  the  state 
upon  a telegraph  company  engaged  in  inter- 
state commerce,  was  declared  beyond  the 
powers  of  the  state. 

Asher  v.  Texas , 128  U.  S.  129  [32:  368], 
2 Inters.  Com.  Rep.  241.  In  that  case,  a stat- 
ute requiring  from  “every  commercial  trav- 
eler, drummer,  salesman,  or  solicitor  of 
trade,  by  sample  or  otherwise,  an  annual 
•occupation  tax  of  $35”  was  declared  inoper- 
ative so  far  as  it  affected  one  soliciting  or- 
ders for  a business  house  in  another  estate, 
and  the  case  of  Robbins  v.  Shelby  County  Tax- 
ing Dist.  was  expressly  reaffirmed. 

The  same  doctrine  was  applied  in  Stouten- 
burgh  v.  Hennick,  129  U.  S.  141  [32:  637], 
to  the  case  of  an  agent  of  a Maryland  busi- 
ness house  soliciting  orders  in  the  District 
of  Columbia  without  having  taken  out  a li- 
cense  there,  as  required  by  an  act  of  the  leg- 
islative assembly  of  the  District  of  Columbia. 

In  Lyng  v.  Michigan , 135  U.  S.  161,  166 
[34:  150,  153],  3 Inters.  Com.  Rep.  143,  it 
was  said : 

“We  have  repeatedly  held  that  no  state 
has  the  right  to  lay  a tax  on  interstate  com- 
merce in  any  form,  whether  by  way  of  duties 
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laid  on  the  transportation  of  the  subjects  of 
that  commerce,  or  on  the  receipts  derived 
from  that  transportation,  or  on  the  occupation 
or  business  of  carrying  it  on,  for  the  reason 
that  such  taxation  is  a burden  on  that  com- 
merce, and  amounts  to  a regulation  of  it, 
which  belongs  solely  to  Congress.” 

In  McCall  v.  California,  136  U.  S.  104  [34  : 
391],  3 Inters.  Com.  Rep.  181,  it  appeared 
that  McCall  was  an  agent  in  San  Francisco, 
California,  engaged  in  soliciting  business 
for  an  Eastern  railroad  corporation,  but  not 
engaged  in  selling  tickets  for  that  company, 
or  receiving,  or  paying  out,  money  on  its 
account,  yet  it  was  held  that  he  was  engaged 
in  interstate  commerce,  and  the  license  tax 
imposed  upon  him  for  the  privilege  of  do- 
ing such  business  was  unconstitutional.  Mr. 
Justice  Lamar,  reviewing  the  prior  cases  and 
replying  to  the  objection  that  this  only  in- 
directly affected  the  commerce  of  the  road, 
said  (p.  Ill  [393])  : 

“The  test  is,  was  this  business  a part  of 
the  commerce  of  the  road?  Did  it  assist,  or 
was  it  carried  on  with  the  purpose  to  assist, 
in  increasing  the  amount  of  passenger  traffic 
on  the  road?  If  it  did,  the  power  to  tax  it 
involves  the  lessening  of  the  commerce  of 
the  road  to  an  extent  commensurate  with  the 
amount  of  business  done  by  the  agent.  ” 

In  Crutcher  v.  Kentucky,  141  U.  S.  47  [35 : 
649],  an  act  of  the  state  of  Kentucky  which 
forbade  the  agent  of  an  express  company,  not 
incorporated  by  the  laws  of  that  state,  from 
carrying  on  business  without  first  obtaining 
a license  from  the  state,  and,  as  prelimi- 
nary thereto,  that  he  should  satisfy  the 
auditor  of  the  state  that  the  company  he  rep- 
resented was  possessed  of  an  actual  capital  of 
at  least  $150,000,  was  held  to  be  a regulation 
of  commerce  and  invalid.  Mr.  Justice  Brad- 
ley, speaking  for  the  court,  observed  (p.  61 
[653])  : 

“The  character  of  police  regulation, 
claimed  for  the  requirements  of  the  statute 
in  question,  is  certainly  not  such  as  at  give 
them  a controlling  force  over  the  regulations 
of  interstate  commerce  which  may  have  been 
expressly  or  impliedly  adopted  by  Congress, 
or  such  as  to  exempt  them  from  nullity  when 
repugnant  to  the  exclusive  power  given  to 
Congress  in  relation  to  that  commerce.  This 
is  abundantly  shown  by  the  decisions  to 
which  we  have  already  referred,  which  are 
clear  to  the  effect  that  neither  licenses  nor  in- 
direct taxation  of  any  kind,  nor  any  system  of 
state  regulation,  can  be  imposed  upon  inter- 
state any  more  than  upon  foreign  commerce  ; 
and  that  all  acts  of  legislation  producing  any 
such  result  are,  to  that  extent,  unconstitu- 
tional and  void.” 

Within  the  reasoning  of  these  cases  it  must 
be  held  that  the  license  tax  imposed  upon  the 
defendant  was  a direct  burden  on  interstate 
commerce,  and  was,  therefore,  beyond  the 
power  of  the  state. 

The  case  of  Ficklen  v.  Shelby  County  Taxing 
Dist.  145  U.  S.  1 [36:  601],  4 Inters.  Com. 
Rep.  79,  is  no  departure  from  the  rule  of  de- 
cision so  firmly  established  by  the  prior  cases. 
At  least,  no  departure  was  intended,  though 
as  shown  by  the  division  in  the  court,  and  by 
the  dissenting  opinion  of  Mr.  Justice  Harlan, 
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the  case  was  near  the  boundary  line  of  the 
state’s  power.  In  that  case  the  plaintiffs  were 
in  a general  commission  business,  not  acting 
for  any  particular  firm  within  or  without  the 
state.  Of  the  power  of  a state  to  impose  a 
license  tax  upon  such  a general  business  there 
can  be  no  question.  The  license  required  by 
the  statute  was  $50  per  annum,  plus  . 10  on 
every  $100  of  capital  invested,  or,  if  no 
capital  was  invested,  per  cent  on  the  gross 
yearly  commissions,  and  at  the  time  of  taking 
out  the  license  the  licensees  were  required  to 
give  bond  to  make  return  and  pay  such  2 £ per 
cent  at  the  end  of  the  year.  The  plaintiffs, 
for  the  year  1887,  paid  each  the  sum  of  $50, 
and  having  no  capital,  executed  bonds  for 
the  return  and  payment  of  the  2\  per  cent. 
At  the  end  of  the  year  1887  they  failed  to  make 
such  return  and  payment,  and  the  authorities 
refused  to  issue  new  licenses  for  the  succeed- 
ing year  until  that  was  done.  Plaintiffs’  con- 
tention was  that,  as  to  one  of  them,  all,  and 
as  to  the  others,  most,  of  their  commissions 
were  received  on  sales  of  goods  forwarded  by 
non-resident  parties.  On  that  ground  they 
refused  to  perform  the  stipulation  of  their 
bonds.  It  was  held  that  the  tax  was  an  en- 
tirety, and  was  not  affected  by  the  variable 
and  adventitious  results  of  business  from  year 
to  year.  It  could  hardly  be  contended  that 
if  the  license  tax  exacted  in  advance  for  the 
privilege  of  engaging  in  such  business  was 
a fixed  sum,  a party  paying  the  tax  could, 
on  a failure  to  secure  and  do  any  business, 
recover  the  tax  so  paid,  for  the  tax  is  not  for 
the  business  done,  but  for  the  privilege  o| 
engaging  in  business.  So,  when  the  plain- 
tiffs in  that  case  applied  for  their  licenses  at 
the  beginning  of  the  year  they  assumed  the 
whole  liability  imposed  by  the  state.  That 
all  of  it  was  not  paid  at  once  did  not  affect 


the  measure  of  liability.  Suppose  the  tax, 
a fixed  sum,  had  been  payable  one  half  at  the 
commencement  and  the  other  half  at  the  close 
of  the  year,  would  it  be  thought  that,  having 
paid  the  first  half  at  the  commencement  of  the 
year,  they  could  resist  payment  of  the  second 
half  on  the  ground  that  half  of  their  com- 
missions were  received  on  goods  shipped  from 
outside  the  state?  In  other  words,  the  tax 
imposed  was  for  the  privilege  of  doing  a 
general  commission  business  within  the  state, 
and  whatever  were  the  results  pecuniarily  to* 
the  licensees,  or  the  manner  in  which  they 
carried  on  business,  the  fact  remained  un- 
changed that  the  state  had,  for  a stipulated 
price,  granted  them  this  privilege.  It  was- 
thought  by  a majority  of  the  court  that  to 
release  them  from  the  obligations  of  their 
bonds  on  account  of  the  accidental  results  of 
the  year’s  business  was  refining  too  much,  and- 
that  the  plaintiffs  who  had  sought  the  privi- 
lege of  engaging  in  a general  business  should 
be  bound  by  the  contracts  which  they  had 
made  with  the  state  therefor.  In  the  opinion 
in  that  case,  by  the  Chief  Justice,  the  authori- 
ties which  are  referred  to  in  this  opinion,  were 
cited,  and  the  general  rule  was  announced 
as  is  here  stated.  We  only  refer  thus  at 
length  to  that  case  to  show  the  distinction 
between  it  and  this  case,  and  to  notice  that  in 
the  opinion  was  reaffirmed  the  proposition 
that  “no  state  can  levy  a tax  on  interstate 
commerce  in  any  form,  whether  by  way  of 
duties  laid  on  the  transportation  of  the  sub- 
jects of  that  commerce,  or  on  the  receipts- 
derived  from  that  transportation,  or  on  the- 
occupation  or  business  of  carrying  it  on.” 
For  these  reasons  the  judgment  of  the  su- 
preme court  of  the  state  of  Pennsylvania  is- 
reversed,  and  the  case  remanded  for  further 
proceedings  in  conformity  with  this  opinion- 


OSS1AN  D.  ASHLEY  et  al.,  Plffs.  inEi'r., 
v. 

DANIEL  J.  RYAN,  Secretary  of  State  of  the  State  of  Ohio. 
(See  S.  C.  153  U.  S.  436,  38  L.  ed.  773.) 


1.  A writ  of  error  to  a state  court  brings  before  this 
court  only  the  Federal  questions  in  the  case. 

2.  A state,  in  granting  a corporate  privilege  to  its 
own  citizens,  or,  what  is  equivalent  thereto,  in  per- 
mitting a foreign  corporation  to  become  one  of 
the  constituent  elements  of  a consolidated  cor- 
poration organized  under  its  laws,  may  impose 
such  conditions  as  it  deems  proper,  and  the  ac- 
ceptance of  the  franchise  in  either  case  implies  a 


Note.— As  to  jurisdiction  of  Federal  over  state 
courts:  necessity  of  Federal  question;  what  consti- 
tutes Federal  question , see  note  to  Hamblin  v. 
Western  Land  Co.  37:  267. 

As  to  corporations,  when  deemed  citizens  or  persons, 
see  note  to  United  States  v.  Amedy,  6:  502. 

As  to  when  consolidation  dissolves  former  com- 
panies, see  note  to  Shields  v.  Ohio,  24:  357. 

As  to  forfeiture  of  franchises  of,  for  misuse,  nonuse, 
or  abuse,  see  note  to  Chicago  L.  Ins.  Co.  v.  Needles, 
28:  1084. 

As  to  when  taxation  of  stock,  or  shares  in  corpora- 

Mem. — References  in  note  are  to  U.  S.  Repts.  L.ed. 
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submission  to  the  conditions  without  which  the 
franchise  could  not  have  obtained. 

3.  A state  has  the  right  to  determine  upon  what 
conditions  its  laws  as  to  the  consolidation  of  cor- 
porations may  be  availed  of. 

4,  The  exaction  of  a charge  by  a state  for  the  filing 
of  articles  of  consolidation  of  several  railroad 
companies  forming  a connecting  line,  only  one  of 
which  is  a corporation  of  the  state  as  a condition 


tion  impairs  obligation  of  contracts,  see  note  to 
Providence  Bank  v.  Billings,  7:  939. 

As  to  jurisdiction  in  the  United  States  Supreme 
Court,  where  Federal  question  arises,  or  where 
are  drawn  in  question  statutes,  treaty  or  Constitu- 
tion, see  notes  to  Martin  v.  Hunter,  4:  97,  Matthews 
v.  Zane,  2:  654,  and  Williams  v.  Norris,  6: 571. 

As  to  jurisdiction  of  United  States  Supreme  Court 
to  declare  state  law  void  as  in  conflict  with  state  con- 
stitution; to  revise  decrees  of  state  courts  as  to  con- 
struction of  state  laws,  see  note  to  Hart  v. 
Lamphire,  7:679,  and  to  Commercial  Bank  of  Cin- 
cinnati v.  Buckingham,  12:  169. 
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imposed  by  the  state  upon  the  taking-  of  corpo- 
rate being-  or  the  exercise  of  corporate  franchises, 
. constitutes  no  tax  upon  interstate  commerce,  or 
the  right  to  carry  on  the  same, or  the  instruments 
thereof,  and  its  enforcement  involves  no  attempt 
on  the  part  of  the  state  to  extend  its  taxing 
power  beyond  its  territorial  limits. 

5.  The  law  of  Ohio  requiring  a corporation  to  pay 


the  secretary  of  state  for  filing  articles  of  agree- 
ments of  consolidation  of  corporations  a percent- 
age on  the  capital  stock  of  the  new  consolidated 
corporation  created  by  such  articles,  is  valid  and 
constitutional  when  applied  to  the  consolidation 
of  foreign  corporations  with  a domestic  corpora- 
tion of  the  state  forming  a continuous  line  of 
railroad  through  several  states. 


[No.  888.] 


Argued  and  Submitted  April  26,  1894.  Decided  May  14,  1894. 


TN  ERROR  to  the  Supreme  Court  of  the 

State  of  Ohio,  to  review  a judgment  of  that 
court,  affirming  the  judgment  of  the  Circuit 
Court  of  Franklin  County,  Ohio,  affirming 
the  judgment  of  the  Court  of  Common  Pleas 
of  said  county,  sustaining  a demurrer  to  the 
petition  in  and  dismissing  an  action  brought 
by  Ossian  D.  Ashley  et  al.,  plaintiffs,  against 
Daniel  J.  Ryan,  secretary  of  the  state  of  Ohio, 
defendant,  to  restrain  the  defendant  from  pay- 
ing into  the  treasury  of  the  state  certain 
moneys,  paid  him  as  a fee  for  filing  in  his 
office  articles  of  agreement  of  consolidation  of 
certain  railway  companies  which  the  plaintiffs 
claim  had  been  wrongfully  exacted  of  them, 
and  which  had  been  paid  under  protest,  and 
also  to  recover  the  moneys  so  paid  for  said  fee, 
over  and  above  $700.  Affirmed. 

Statement  by  Mr.  Justice  White  : 

• The  Wabash,  St.  Louis  & Pacific  Railroad 
Company,  which  owned  and  operated  lines 
running  through  the  states  of  Ohio,  Indiana, 
Illinois,  Missouri,  and  Michigan,  having  de- 
faulted in  the  payment  of  interest  on  its  bonds, 
foreclosure  proceedings  were  commenced  in 
the  Federal  courts  for  the  sale  of  its  property. 
Subsequently  a committee  was  entrusted  with 
the  duty  of  buying  in  the  property.  After 
purchase  by  the  committee  the  property  in  the 
several  states  was  transferred  to  companies  in- 
corporated in  those  states.  The  following 
were  the  companies  thus  organized,  and  to 
whom  the  necessary  transfers  were  respectively 
made: 

In  Ohio:  The  Toledo  & Western;  capital 
stock,  $700,000. 

In  Michigan:  The  Detroit  & State  Line 
Wabash;  capital  stock,  $800,000. 

In  Indiana:  The  Wabash  Eastern,  of  In- 
diana; capital  stock,  $9,000,000. 

In  Illinois:  The  Wabash  Eastern,  of  Illinois, 
capital  stock,  $12,000,000. 

In  Missouri:  The  Wabash  Western;  capital 
stock,  $30,000,d00. 

Thereafter  these  several  companies  were 
consolidated  into  one.  Section  1486  of  the  Re- 
vised Statutes  of  Ohio  contains,  among  other 
provisions,  the  following: 

“The  secretary  of  state  shall  hereafter 
charge  and  collect  the  following  fees  for  offi- 
cial services: 

“1.  For  filing  the  articles  of  incorporation 
of  any  corporation  whose  capital  stock  is  ten 
thousand  dollars  or  under,  ten  dollars;  of  a 
corporation  whose  capital  stock  is  over  ten 
thousand  dollars,  one  tenth  of  one  per  cent 
upon  the  authorized  capital  stock  of  such  cor- 
poration. 
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“2.  For  filing  a certificate  of  increase  of  the 
capital  stock  of  any  corporation  having  a cap- 
ital stock  where  the  amount  of  the  increase  is 
ten  thousand  dollars  or  under,  ten  dollars;, 
where  the  amount  of  increase  is  over  ten 
thousand  dollars,  one  tenth  of  one  per  cent 
upon  the  proposed  amount  of  increased  capital. 

“ 8.  For  filing  articles  of  agreements  of  con- 
solidation of  corporations  having  a capital 
stock,  the  following  fees  shall  be  collected  by 
the  secretary  of  state:  Said  articles  of  agree- 
ments of  consolidation  shall  be  treated  as  the 
articles  of  incorporation  of  the  new  consoli- 
dated corporations  created  by  such  articles  or 
agreements  of  consolidation,  and  the  fees  for 
filing  such  articles  or  agreements  of  consolida- 
tion shall  be  the  same  in  each  case  as  is  here- 
inbefore set  forth  for  the  filing  of  articles  of 
incorporation  of  a corporation  having  the 
same  amount  of  capital  stock,  as  is  provided 
for  by  the  articles  or  agreements  of  consolida- 
tion for  the  new  consolidated  corporation, 
created  by  any  such  articles  or  agreement  of 
consolidation;  and  in  fixing  the  amount  of  such 
fees,  no  credit  shall  be  allowed  for  fees  pre- 
viously paid  by  any  of  the  constituent  corpo- 
rations, parties  to  such  consolidation,  but  the 
same  shall  be  determined  solely  by  the  amount 
of  capital  stock  of  the  new  corporation  created 
by  such  articles  or  agreements  of  consolida- 
tion.” 

By  another  provision  of  the  Revised  Stat- 
utes of  Ohio,  the  fees  to  be  collected  under  the 
foregoing  law  were  required  to  be  paid  by  the 
secretary  of  state  into  the  treasury. 

The  plaintiffs  in  error  presented  their  arti- 
cles of  consolidation,  for  filing,  to  the  secre- 
tary of  state,  and  tendered  $700,  that  being 
one  tenth  of  one  per  cent  on  the  capital  stock 
of  the  Toledo  & Western  Railroad,  the  only 
Ohio  corporation  which  had  entered  into  the 
consolidation.  The  secretary  refused  to  file 
the  proffered  articles  for  that  amount,  and  de- 
manded $52,000,  or  one  tenth  of  one  per  cent 
of  the  par  value  of  the  entire  stock  of  the  con- 
solidated corporation.  This  amount  was  paid 
under  protest,  and  suit  was  at  once  brought  ta 
recover  all  the  excess  paid  over  and  above  ihe 
$700  originally  tendered,  upon  the  ground 
that  such  excess  had  been  collected  without 
warrant  of  law  ; that  it  constituted  a tax  for 
the  general  purposes  of  revenue,  and,  there- 
fore, its  exaction  was  contrary  to  the  consti- 
tution and  laws  of  the  state  of  Ohio  ; and, 
moreover,  that  its  enforcement  would  violate 
the  Constitution  of  the  United  States,  because 
it  would  be  an  attempt  on  the  part  of  the  state 
of  Ohio  to  lay  a burden  on  interstate  com- 
merce, or  the  instruments  of  such  commerce 
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and  to  give  an  extraterritorial  force  to  its  tax- 
ing power. 

Pending  the  controversy,  an  injunction  is- 
sued restraining  the  secretary  of  state  from 
covering  into  the  state  treasury  the  sum  which 
had  been  paid  him  under  protest.  The  cause 
was  ultimately  taken  to  the  supreme  court  of 
the  state  of  Ohio,  and  by  that  court  the  judg- 
ment which  maintained  the  validity  of  the 
charge  was  affirmed.  The  plaintiffs  in  error 
thereupon  brought  the  cause  here  for  review. 

Mr.  Henry  Crawford,  forj  plaintiffs  in 
•error: 

Illegal  fees  and  taxes  paid  under  compulsion, 
can  be  recovered  back. 

Baker  v.  Cincinnati , 11  Ohio  St.  534. 

A payment  may  be,  under  circumstances, 
involuntary  and  an  action  brought  to  recover 
the  money,  when  the  position  or  interests  of 
the  party  are  such  as  to  require  from  another 
the  performance  of  a duty  enjoined  by  law  and 
he  is  illegally  compelled  to  pay  money  to  in- 
duce such  performance. 

Stephan  v.  Daniels , 27  Ohio  St.  527;  Western 
JJ.  Teleg.  Co.  v.  Mayer,  28  Ohio  St.  521 ; Wilson 
v.  Pelton,  40  Ohio  St.  306. 

Taxes  illegally  assessed  may  always  be  re- 
covered back,  if  the  collector  understands  from 
the  payer  that  the  tax  is  regarded  as  illegal  and 
that  suit  will  be  instituted  to  compel  the  re- 
funding. 

Erskine  v.  Van  Arsdale,  82  U.  S.  15  Wall. 
75  (21:  63);  Shelton  v.  Platt,  139  U.  S.  595  (35: 
276);  Harmon  v.  Chicago , 147  U.  S.  396 
(37:  216). 

The  law  under  which  the  charge  was  ex- 
acted is  not  a police  regulation,  but  an  at- 
tempted exercise  of  the  taxing  power  of  the 
state,  and  its  construction  and  validity  must  be 
adjudged  exclusively  on  that  theory. 

Marmet  v.  State,  45  Ohio  St.  68;  State  v. 
Hipp,  38  Ohio  St.  199;  Adler  v.  Whitbeck , 44 
Ohio  St.  539;  Pittsburg,  C.  & St.  L.  R.  Co.  v. 
State,  49  Ohio  St.  189;  United  States  v.  Vassar 
(“ License  Tax  Cases”)  72  U.  S.  5 Wall.  462  (18: 
497);  Southern  SS.  Co.  v.  New  Orleans  Port 
Wardens , 73  U.  S.  6 Wall.  3L  (18:  749);  Mays 
v.  Cincinnati,  1 Ohio  St.  268;  Cincinnati  v. 
Bryson,  15  Ohio,  625;  Royall  v.  Virginia,  116 
U.  S.  572  (29:  735). 

This  rule  holds  good  as  to  exercise  or  fran- 
chise charges. 

Home  Ins.  Co.  v.  New  York,  134  U.  S.  599 
(33:  1029);  Horn  Silver  Min . Co.  v.  New  York, 
143  U.  S.  305  (36:  164),  4 Inters.  Com.  Rep.  57. 

This  court  should  limit  the  scope  of  the  law 
and  construe  it  not  to  authorize  the  imposition 
of  a unit  franchise  or  organization  tax,  rated 
upon  the  aggregate  capitol  stock  of  combined 
domestic  and  foreign  corporations. 

Pennoyer  v.  Neff,  95  U.  S.  714  (24:  565); 
Pana  v.  Bowler,  107  U.  S.  529  (27:  424);  Gorm- 
ley  v.  Clark , 134  U.  S.  338(33:  909);  Wilson  v. 
Seligman,  144  U.  S.  41  (36:  338);  United  States 
v.  Wigglesworth,  2 Story,  369;  Cincinnati,  N.  0. 
& T.  P.  R.  Co.  v.  Kentucky  (“  Kentucky  R.Tax 
Cases”)  115  U„  S.  334(29:  417);  Marye  v.  Balti- 
more & O.  R.  Co.  127  U.  S.  117  (32:  94);  Lee\. 
Sturges,  2 L.  R.  A.  556,  46  Ohio  St.  167;  State 
Treasurer  v.  Auditor  General , 46  Mich.  224; 
Chicago  & N.  W.  R.  Co.  v.  Auditor  General,  53 
4 Inter  S. 
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Mich.  79;  People  v.  New  York,  C.  & St.  L.  R. 

Co.  15  L.  R.  A.  82,  129  N.  Y.  474. 

Under  the  law  as  construed  by  the  state  court 
the  tax  under  challenge  is  in  part  illegal  be- 
cause it  is  a unit  charge  mainly  laid  upon  in- 
corporations and  franchises  not  created  or 
granted  by  Ohio,  or  upon  business  operations 
carried  on  outside  its  boundaries. 

Exchange  Bank  of  Columbus  v.  Hines,  3 Ohio 
St.  1;  Weston  v.  Charleston,  27  U.  S.  2 Pet.  466 
(7:  487);  St.  Louis  v.  Wiggins  Kerry  Co.  78 
U.  S.  11  Wall.  423  (20:  192);  People  v.  Equita- 
ble Trust  Co.  96  N.  Y.  388;  Northern  Cent. 

R.  Co.  v.  Jackson,  74  U.  S.  7 Wall.  262  (19:  88); 
Cleveland,  P.  & A.  R.  Co.  v.  Pennsylvania  {“State 
Tax  on  Foreign  Held  Bonds”)  82  U.  S.  15  Wall. 
300  (21:  179);  Wisconsin  Cent.  R.  Co.  v.  Price 
County,  133  U.  S.  504  (33:  690);  California  v. 
Central  Pac.  R.  Co.  127  U.  S.  41  (32 ; 157),  2 
Inters.  Com.  Rep.  153;  Muller  v.  Doios,  94  U. 

S.  447  (24:  208). 

The  assessment  of  public  charges  against 
this  class  of  corporations  has  always  been  levied 
only  upon  the  state’s  proportional  share  of  the 
whole  property,  franchise,  stock  or  earnings. 

State  v.  Metz,  32  N.  J.  L.  199;  Pittsburg,  Ft. 

W.  & C.  R.  Co.  v.  Com.  66  Pa.  73,  5 Am.  Rep. 
344;  Minot  v.  Philadelphia,  W.  & B.  R.  Co. 

{“ Delaware  R.  Tax”)  85  U.  S.  18  Wall.  206 
(21:  888);  Erie  R.  Co.  v.  Pennsylvania,  88  U. 

S.  21  Wall.  492  (22:  595);  Taylor  v.  Secor  , 
{“State  R.  Tax  Cases”)  92  U.  S.  610  (23:  672); 
Western  U.  Teleg.  Go.  v.  Texas,  105  U.  S.  460 
(26:  1067 )-,\W ester n U.  Teleg.  Co.  v.  Atty.  Gen. 

125  U.  S.  530  (31:  790);  Pullman  Palace  Car 
Co.  v.  Pennsylvania,  141  U.  S.  18  (35:  613),  ! 

3 Inters.  Com.  Rep.  595;  Horn  Silver  Min.  Co. 
v.  New  York,  143  U.  S.  305  (36:  164),  4 Inters. 
Com.  Rep.  57;  Maine  v.  Grand  Trunk  R.  Co.  ! 
142  U.  S.  217  (35:  994),  3 Inters  Com.  Rep.  : 
807;  Sebastian  v.  Covington  & C.  Bridge  Co.  21 
Ohio  St.  451;  Covington  & C.  Bridge  Co.  v. 
Mayer,  31  Ohio  St.  317. 

Upon  the  theory  that  the  entire  orgnization 
tax  of  $52,000  was  assessed  only  upon  the 
Ohio  constituent  of  the  interstate  copartner- 
ship, the  exaction  plainly  imposes  a unequal 
and  discriminating  burden  in  violation  of  the  , 
14th  Amendment. 

Portland  Bank  v.  Aptliorp,  12  Mass.  252;  ' 

Oliver  v.  Washington  Mills,  11  Allen,  279;  , 

Fields  v.  Highland  County  Comrs.  36  Ohio  St. 
476;  Youngblood  v.  Sexton,  32  Mich.  406,  20 
Am.  Rep.  654;  McMahon  v.  Palmer , 102  N.  Y. 
188,  55  Am.  Rep.  796;  Boyer  v.  Boyer,  113  U. 

S.  689  (28:  1089);  People  v.  Albany  Ins.  Co.  92 
N.Y.  460;  Com.  v.  People's  Five  Cent  Sav.  Bank, 

5 Allen,  428;  Home  Ins.  Co.  v.  New  York,  134 
U.  S.  599  (33:  1029);  Whitbeck  v.  Mercantile 
Nat.  Bank  of  Cleveland,  127  U.  S.  193(32:  118); 
Yick  Wo  v.  Hopkins,  118  U.  S.  357  (30:  221); 
Santa  Clara  County  v.  Southern  Pac.  R.  Co. 

9 Sawy.  165,  18  Fed.  Rep.  385;  Cummings  v. 
Merchants  Nat.  Bank,  101  U.  S.  158  (25:  905); 
New  York  v.  Weaver,  100  U.  S.  539  (25:  705); 
Cooley,  Taxn.  128. 

The  tax  as  laid  is  in  principle  and  result  an 
unlawful  interference  with  interstate  com- 
merce and  necessarily  imposes  a burden  upon 
national  instrumentalities  engaged  therein. 

Philadelphia  & R.  R.  Co.  v.  Pennsylvania 
{“State  Freight  Tax”)  82  U.  S.  15  Wall.  272 
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(21:  160);  Maine  v.  Grand  Trunk  R.  Go.  142  U. 
S.  217  (35:  994),  3 Inters.  Com.  Rep.  807; 
Brown  v.  Maryland,  25  U.  S.  12  Wheat.  444 
(6:  687);  Cook  v.  Pennsylvania,  97  U.  S.  566 
(24:  1015);  Crandall  v.  Nevada,  73  U.  S.  6 
Wall.  35  (18:  745);  Gloucester  Ferry  Go.  v. 
Pennsylvania,  114  U.  S.  196|(29:  158),  1 Inters. 
Com.  Rep.  382;  McCall  v.  California,  136  U. 
J3.  104  (34:  391),  3 Inters.  Com.  Rep.  181; 
Crutcher  v.  Kentucky,  141  U.  S.  47  (35:  649). 

Mr.  J.  K.  Richards,  Atty.  Gen.  of  Ohio, 
for  defendant  in  error: 

By  consolidation,  whether  between  Ohio 
companies  or  between  an  Ohio  company  and 
companies  of  another  state,  a new  company  is 
formed  by  the  extinguishment  of  the  old  ones. 

Shieldsfi.  Ohio,  95  U.  S.  324  (24:  359);  Comp- 
ton v.  Wabash,  St.  L.  & P.  R.  Co.  45  Ohio  St. 
592;  Lee  v.  Sturges,  2 L.  R.  A.  556,  46  Ohio  St. 
163;  Tavlor  v.  Secor  (“ State  R.  Tax  Cases”) 
92  U.  8. *61 8 (23:  675). 

As  to  the  validity  of  a state  law  as  affected 
by  the  constitution  of  the  state,  the  decision  of 
the  state  courts  are  to  be  accepted  as  the  rule 
of  decision  for  the  Federal  courts. 

Pembina  Consol.  S.  Min.  & M.  Co.  v.  Penn- 
sylvania, 125  U.  S.  183  (31:651),  2 Inters.  Com. 
Rep.  24;  Bucher  v.  Cheshire  R.  Co.  125  U.  S. 
582  (31:  798);  Leffingwell  v.  Warren,  67  U.  S. 
2 Black,  599  (17:  261);  Luther  v.  Borden,  48 
TJ.  S.  7 How.  1 (12:  581);  Pullman  Palace  Car 
Co.  v.  Pennsylvania,  141  U.  S.  21  (35:  614),  3 
Inters.  Com.  Rep.  595. 

There  are  two  broad  grounds  for  sustaining 
the  act:  power  to  regulate  corporations,  and 
power  to  raise  revenue. 

Baker  v.  Cincinnati,  11  Ohio  St.  534;  Adler 
v.  Whitbeck,  44  Ohio  St.  562;  Western  TJ.  Teleg. 
Co.  v.  Atty.  Gen.  125  U.  S.  531  (31:  790);  Cali- 
fornia v.  Central  Pac.  R.  Co.  127  U.  S.  40 
<32:  157). 

This  franchise,  the  grant  of  which  rests 
with  the  discretion  of  the  state,  may  be  taxed 
as  the  legislature  of  the  state  may  choose. 

Home  Ins.  Co.  v.  New  York,  134  U.  S.  599 
(33: 1029);  Monroe  County  Sav.  Bank  v.  Roches- 
ter, 37  JN.  Y.  365. 

The  state  has  the  power  to  put  a price  on 
corporate  privileges,  and  to  exact  a bonus  for 
the  grant  of  a franchise. 

Gordon  v.  Appeal  Tax  Court,  44  U.  S.  3 How. 
133  (11:  529);  Baltimore  & O.  R.  Co.  v.  Mary- 
land, 88  U.  S..  21  Wall.  456  (22:  678). 

For  the  privilege  of  foreign  corporations  to 
do  business  in  a state  other  than  that  in  which 
it  was  created,  the  state  may  exact  such  con- 
tribution as  it  sees  fit. 

Bank  of  Augusta  v.  Earle,  38  U.  S.  13  Pet. 
519  (10:  274);  Lafayette  Ins.  Co.  v.  French,  59 
U.  S.  18  How.  404  (15:  451);  Paul  v.  Virginia, 
75  U.  S.  8 Wall.  168  (19:  357);  Ducat  v.  Chi- 
cago, 77  U.  S.  10  Wall.  410  (19:  972);  Doyle  v. 
Continental  Ins.  Co.  94  U.  S.  535  (24:  148); 
Philadelphia  Fire  Asso.  v.  New  York,  119  U. 
S.  110  (30:  342);  Pembina  Consol.  S.  Min.  & 
M.  Co.  v.  Pennsylvania,  125  U.  S.  181  (31:  650), 
2 Inters.  Com.  Rep.  24;  Milwaukee  Fire  Dept. 
v.  Helfenstein,  16  Wis.  136;  Leavenworth  v. 
Booth,  15  Kan.  627;  Western  TJ.  Teleg.  Co.  v. 
Mayer,  28  Ohio  St.  523;  State  v.  Reinmund, 
45  Ohio  St.  218. 

The  raising  of  revenue  being  a recognized 
purpose  of  government,  the  legislature,  under 
4 Inter  S. 


the  general  grant,  may  exact  this  contribution. 
Union  Pac.  R.  Co.  v.  Peniston,  85  U.  S.  18 
Wall. 5 (21:  787). 

The  fees  are  for  official  services  in  granting 
a franchise. 

The  character  of  the  investments  of  the  cor- 
poration will  not  be  permitted  to  affect  the  tax 
on  its  corporate  franchise. 

Society  for  Savings  v.  Coite,  73  U.  S.  6 W all. 
594  (18:  897);  Provident  Inst,  for  Savings  v. 
Massachusetts,  73  U.  S.  6 Wall.  611  (18:  907); 
Hamilton  Mfg.  Co.  v.  Massachusetts,  73  U.  S. 
6 Wall.  632  (18:  904);  Minot  v.  Philadelphia, 
W.  & B.  R.  Co.  (“  Delaware  R.  Tax”)  8 5U.  S. 
18  Wall.  206  (21:  888);  Maine  v.  Grand  Trunk 
R.  Co.  142  U.  S.  217  (35:  994),  3 Inters.  Com. 
Rep.  807. 

The  effect  of  filing  articles  of  consolidation 
of  a railway  company  of  Ohio  with  railway 
companies  of  other  states,  is  to  create  a new 
corporation. 

Shields  v.  Ohio,  95  U.  S.  324  (24:  359),  26 
Ohio  St.  86;  Compton  v.  Wabash,  St.  L.  & P.  R. 
Co.  45  Ohio  St.  592;  Ferguson  v.  Meredith,  68 
U.S.  1 Wall.  25  (17:  604);  McMahan  v.  Mor- 
rison, 16  Ind.  172,  79  Am.  Dec.  418;  State  v. 
Sherman,  22  Ohio  St.  411  ; Wabash,  St.  Lj.  & 
P.  R.  Co.  v.  Ham,  113  U.  S.  587  (29:  235); 
Atlantic  & G.  R.  Co.  v.  Georgia , 98  U.  S.  359 
(25:  185). 

There  is  no  denial  of  the  equal  protection  of 
the  laws.  An  equal  and  uniform  contribution 
is  required. 

Barbier  v.  Connolly,  113  U.  S.  31  (28:  924); 
Bell’s  Gap  R.  Co.  v.  Pennsylvania,  134  U.  S. 
232  (33:  892);  Home  Ins.  Co.  v.  New  York,  134 
U.  S.  594(33: 1025);  Pacific  Exp.  Co.  v.  Seibert, 
142  U.  S.  339  (35:  1035),  3 Inters.  Com.  Rep. 
810;  Charlotte,  C.  & A.  R.  Co.  v.  Gibbes,  142 
U.  S.  386  (35:  1051);  Missouri  Pac.  R.  Co.  v. 
Humes,  115  U.  S.  512  (29:  463);  Missouri  Pac. 
R.  Co.  v.  Mackey,  127  U.  S.  205  (32:  107);  Horn 
Silver  Min.  Co.  v.  New  York,  143  U.  S.  305 
(36:  164),  4 Inters.  Com.  Rep.  57;  Munn  v. 
Illinois,  94  U.  S.  113  (24:  77);  Budd  v.  New 
York,  143  U.  S.  517  (36:  247),  4 Inters.  Com. 
Rep.  45;  Wurts  v.  Hoagland,  114  U.  S.  606 
(29:  229);  Walston  v.  Nevin,  128  U.  S.  578 
23:  544);  Minneapolis  & St.  L.  R.  Co.  v.  Beck- 
with, 129  U.  S.  26  (32: 585);  Hayes  v.  Missouri, 
120  U.  S.  68  (30:  578);  Dow  v.  Beidelman,  125 
U.  S.  680  (31:  841),  2 Inters.  Com.  Rep.  56. 

The  exaction  of  this  fee  for  a franchise 
which  Ohio  alone  can  grant,  in  no  way  inter- 
feres with  or  places  a burden  on  interstate 
commerce. 

Philadelphia  & R.  R.  Co.  v.  Pennsylvania 
{“State  Tax  on  Railway  Gross  Receipts”)  82 
U.  S.  15  Wall.  293  (21:  167);  Minot  v.  Phila- 
delphia, W.  & B.  R.  Co.  (“ Delaware  R.  Tax”) 
85  U.  S.  18  Wall.  232  (21:  896);  Taylor  v.  Secor 
(“  State  R.  Tax  Cases”)  92  U.  S.  608(23:671); 
Western  U.  Teleg.  Co.  v.  Texas,  105  TJ.  S.  460 
(26:  1067);  Brown  v.  Houston,  114  U.  S.  623 
(29:  257);  Western  U.  Teleg.  Co.  v.  Atty.  Gen. 
125  U.  S.  530  (31:  790);  Ratterman  v.  Western 
U.  Teleg.  Co.  127  U.  S.  411  (32:  229),  2 Inters. 
Com.  Rep.  59;  Pullman  Palace  Car  Co.  v. 
Pennsylvania,  141  U.  S.  18  (35:  613),  3 Inters. 
Com.  Rep.  595;  Maine  v.  Grand  Trunk  R. 
Co.  142  U.  S.  217  (35:  994),  3 Inters.  Com.  Rep. 
807;  Pacific  Exp.  Co.  v.  Seibert,  142  U.  S.  354 
(35: 1040),  3 Inters.  Com.  Rep.  810. 
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Mr.  Justice  White  delivered  the  opinion  of 
the  court  : 

With  the  question  whether  the  sum  paid 
was  authorized  by  the  Ohio  statutes,  or  con- 
stituted a fee,  a license,  or  a tax,  under  the 
Ohio  laws  and  constitution,  we  are  not  con- 
cerned. The  writ  of  error  brings  before  us 
only  the  Federal  question.  Watson  v.  Mer- 
cer,’ 33  U.  S.  8 Pet.  88  [8:876];  Barbier  v. 
Connolly,  113  U.  S.  27i  [28:923].  Nor  does  the 
determination  of  the  Federal  question  render 
it  necessary  to  define  the  nature  of  the  charge 
imposed,  for,  whether  this  charge  be  viewed 
as  a tax,  a license,  or  a fee,  if  its  exaction 
violated  the  interstate  commerce  clause  of  the 
Constitution  of  the  United  States,  or  involved 
the  assertion  of  the  right  of  a state  to  exercise 
its  powers  of  taxation  beyond  its  geographical 
limits,  it  was  void,  whatever  might  be  the 
technical  character  affixed  to  the  exaction. 

The  purpose  of  the  tender  of  the  articles  of 
consolidation  to  the  secretary  of  state  was  to 
secure  to  the  consolidated  company  certain 
powers,  immunities,  and  privileges  which  ap- 
pertain to  a corporation  under  the  laws  of 
Ohio.  The  rights  thus  sought  could  only  be 
acquired  by  the  grant  of  the  state  of  Ohio, 
and  depended  for  their  existence  upon  the 
provisions  of  its  laws.  Without  that  state’s  con- 
sent they  could  not  have  been  procured.  Ohio 
Rev.  Stat.  3239,  3382,  33846,  amended  by  act 
of  April  1,  1890,  87  Ohio  Laws,  184.  Hence, 
in  seeking  to  file  its  articles  of  incorporation, 
the  company  was  applying  for  privileges,  im- 
munities, and  powers  which  it  could  by  no 
means  possess,  save  by  the  grace  and  favor  of 
the  constitution  of  the  state  of  Ohio  and  the 
statutory  provisions  passed  in  accordance 
therewith.  At  the  time  the  articles  were  pre- 
sented for  filing,  the  statute  law  of  the  state 
charged  the  parties  with  notice  that  the  bene- 
fits which  it  was  sought  to  procure  could  not 
be  obtained  without  payment  of  the  sum 
which  the  secretary  of  state  exacted.  As  it 
was  within  the  discretion  of  the  state  to  with- 
hold or  grant  the  privilege  of  exercising  cor- 
porate existence,  it  was,  as  a necessary  result- 
ant, also  within  its  power  to  impose  whatever 
conditions  it  might  deem  fit  as  pre  requisite  to 
corporate  life.  The  act  of  filing,  constituting, 
as  it  did,  a claim  of  a right  to  the  franchise 
granted  by  the  state  law,  carried  with  it  a vol- 
untary assumption  of  any  burden  with  which 
the  privilege  was  accompanied,  and  without 
which  the  right  of  corporate  existence  could 
not  have  been  procured.  We  say  voluntary 
assumption,  because,  as  the  claim  to  the  fran- 
chise was  voluntary,  the  assumption  of  the 
privilege  which  resulted  from  it  partook  nec- 
essarily of  the  nature  of  the  claim  for  corpo- 
rate existence.  Having  thus  accepted  the  act 
of  grace  of  the  state  and  taken  the  advantages 
which  sprang  from  it,  the  company  cannot  be 
permitted  to  hold  on  to  the  privilege  or  right 
granted,  and  at  the  same  time  repudiate  the 
condition  by  the  performance  of  which  it  could 
alone  obtain  the  privilege  which  it  sought. 

That  the  right  to  be  a state  corporation  de- 
pends solely  upon  the  grace  of  the  state,  and 
is  not  a right  inherent  in  the  parties,  is  settled. 
Thus,  in  California  v.  Central  Pac.  R.  Co.  127 
U.  S.  40  [32:  157],  2 Inters.  Com.  Rep.  153, 
speaking  through  Mr.  Justice  Bradley,  the  court 
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said:  “A  franchise  is  a right,  privilege,  or  , 
power  of  public  concern,  which  ought  not  to 
be  exercised  by  private  individuals  at  their  i 
mere  will  and  pleasure,  but  should  be  reserved 
for  public  control  and  administration.  . . . I 

Under  our  system,  their  existence  and  disposal  | 
are  under  control  of  the  legislative  department  p 
of  the  government,  and  they  cannot  be  assumed  L 
or  exercised  without  legislative  authority.  [ 
. . . No  private  person  can  take  anotli- 1 

er’s  property,  even  for  public  use,  with- 1 
out  such  authority  ; which  is  the  same  as  to  E 
say,  that  the  right  of  eminent  domain  can  on- 
ly be  exercised  by  virtue  of  a legislative  grant.  E 
This  is  a franchise.  No  persons  can  make  t 
themselves  a body  corporate  and  politic  with-  , 
out  legislative  authority.  Corporate  capacity 
is  a franchise.  The  list  might  be  continued  ;■ 
indefinitely.” 

In  Home  Ins.  Co.  v.  New  Toi'k , 134  U.S.  595 
[33:1026],  through  Mr.  Justice  Field,  we  said: 
“The  right  or  privilege  to  be  a corporation,  or 
to  do  business  as  such  body,  is  one  generally 
deemed  of  value  to  the  corporation  or  it  would 
not  be  sought  in  such  numbers  as  at  present. 
It  is  a right  or  privilege  by  which  several  in- 
dividuals may  unite  themselves  under  a com- 
mon name,  and  act  as  a single  person  with  a 
succession  of  members,  without  dissolution  or 
suspension  of- business  and  with  a limited  in- 
dividual liability.  The  granting  of  such  right , 
or  privilege  rests  entirely  within  the  discretion 
of  the  state.” 

These  citations  only  reiterate  principles  es- 
tablished beyond  controversy  by  a series  of  de-  j 
cisions.  Bank  of  Augusta  v.  Earle,  38  U.  S.  ' 
13  Pet.  519  [10:274]  ; Lafayette  Ins.  Co.  v. 
French,  59  U.  S.  18  How.  404  [15:  451]  ; Paul 
v.  Virginia,  75  U.  S.  8 Wall.  168  [19:  357] 
Ducat  v.  Chicago,  77  U.  S.  10  Wall.  410  [19": 
972]. 

Nor  is  the  question  at  issue  affected  by  the 
fact  that  some  of  the  constituent  elements, 
which  entered  into  the  consolidated  company 
were  corporations  owning  and  operating  prop- 
erty in  another  state.  The  power  of  corpora-  i 
tions  of  other  state©  to  become  corporations, 
or  to  constitute  themselves  a consolidated  cor-  | 
poration  under  the  Ohio  statutes,  and  thus 
avail  of  the  rights  given  thereby,  is  as  com-  | 
pletely  dependent  on  the  will  of  that  state  as 
is  the  power  of  its  individual  citizens  to  be- 
come a corporate  body,  or  the  power  of  cor- 
porations of  its  own  creation  to  consolidate 
under  its  laws.  Bank  of  Augusta  v.  Earle, 
and  Lafayette  Ins.  Co.  v.  French,  supra  ; Paul 
v.  Virginia,  75  U.  S.  8 Wall.  168,  181  [18- 
357,  360]. 

In  the  latter  case,  speaking  through  Mr.  Jus- 
tice Field,  we  observed : ‘ ‘Now  a grant  of  a cor- 
porate existence  is  a grant  of  special  privileges 
to  the  corporators,  enabling  them  to  act  for 
certain  designated  purposes  as  a single  in- 
dividual and  exempting  them  (unless  otherwise 
specially  provided)  from  individual  liability. 
The  corporation  being  the  mere  creation  of  lo- 
cal law,  can  have  no  legal  existence  beyond  the 
limits  of  the  sovereignty  where  created.  As 
said  by  this  court  in  Bank  of  Augusta  v.  Earle, 
‘It  must  dwell  in  the  place  of  its  creation,  and 
cannot  migrate  to  another  sovereignty.’  The 
recognition  of  its  existence,  even,  by  other 
states,  and  the  enforcement  of  its  contracts 
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made  therein  depend  purely  upon  the  comity 
of  these  states— a comity  which  is  never  ex- 
tended where  the  existence  of  the  corporation 
or  the  exercise  of  its  powers  are  prejudicial  to 
their  interests  or  repugnant  to  their  policy.  . 

At  the  present  day  corporations  are  mul- 
tiplied to  an  almost  indefinite  extent.  There 
is  scarcely  a business  pursued  requiring  the 
expenditure  of  large  capital,  or  the  union  of 
large  numbers,  that  is  not  carried  on  by  cor- 
porations. It  is  not  too  much  to  say  that  the 
wealth  and  business  of  the  country  are  to  a 
great  extent  controlled  by  them.  And  if,  when 
•composed  of  citizens  of  one  >tate,  their  corpo- 
rate powers  and  franchises  could  be  exercised 
in  other  states  without  restriction,  it  is  easy  to 
see  that,  with  the  advantages  thus  possessed, 
the  most  important  business  of  those  states 
would  soon  pass  into  their  hands.  The  prin- 
cipal business  of  every  state,  would,  in  fact, 
be  controlled  by  corporations  created  in  other 
states.” 

It  follows  from  these  principles  that  a state, 
in  granting  a corporate  privilege  to  its  own 
citizens,  or  what  is  equivalent  thereto,  in  per- 
mitting a foreign  corporation  to  become  one 
of  the  constituent  elements  of  a consolidated 
corporation  organized  under  its  laws,  may  im- 
pose such  conditions  as  it  deems  proper,  and 
that  the  acceptance  of  the  franchise  in  either 
case  implies  a submission  to  the  conditions 
without  which  the  franchise  could  not  have 
obtained.  In  Paul  v.  Virginia , supra,  the 
court  said:  “Having  no  absolute  right  of 
recognition  in  other  states,  but  depending  for 
such  recognition  and  the  enforcement  of  its 
contracts  upon  their  assent,  it  follows,  as  a 
matter  of  course, that  such  assent  may  be  grant- 
ed upon  such  terms  and  conditions  as  those 
states  may  think  proper  to  impose.  They 
may  exclude  the  foreign  corporation  entirely; 
they  may  restrict  its  business  to  particular  lo- 
calities, or  they  may  exact  such  security  for 
the  performance  of  its  contracts  with  their  citi- 
' zens  as  in  their  judgement  will  best  promote 
the  public  interest.” 

In  the  case  of  the  Baltimore  & 0.  R.  Go. 
v.  Maryland,  88  U.  S.  21  Wall.  456  [22: 

678],  considering  a grant  by  the  state  of  Mary- 
land to  a railroad  company  of  a right  to  build 
a branch  from  Baltimore  to  Washington,  upon 
condition  that  the  company  should  pay  semi- 
annually to  the  state  one  fifth  of  the  amount 
received  from  the  transportation  of  passengers 
over  the  road  authorized,  the  court  spoke  as 
follows:  “The  state  could  have  built  the  road 
itself  and  charged  any  rate  it  chose,  and  could 
thus  have  filled  the  coffers  of  its  treasury  with- 
cut  being  questioned  therefor.  How  does  the 
case  differ,  in  a constitutional  point  of  view, 
when  it  authorized  its  private  citizens  to  build 
the  road  and  reserved  for  its  own  use  a portion 
■of  its  earnings?  We  are  unable  to  see  any  dis- 
tinction between  the  two  cases.  In  our  judgment 
there  is  no  solid  distinction.  If  the  state,  as  a 
consideration  of  the  franchise,  had  stipulated 
that  it  should  have  all  the  passenger  money, 
and  the  corporation  should  have  only  the 
freight  for  the  transportation  of  merchandise, 
and  the  corporation  had  agreed  to  those  terms, 
it  would  have  been  the  same  thing.  It  was 
simply  the  exercise  by  the  state  of  absolute 
control  over  its  own  property  and  preroga- 
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tives.”  And  the  contention  that  the  charge 
imposed  a burden  upon  interstate  commerce 
was  thus  answered:  “It  may,  incidentally, 
affect  transportation,  it  is  true;  but  so  does 
every  burden  or  tax  imposed  on  corporations 
or  persons  engaged  in  that  business.  Such 
burdens,  however,  are  imposed  diver  so  intuitu, 
and  in  the  exercise  of  an  undoubted  power. 
The  state  is  conceded  to  possess  the  power  to 
tax  its  corporations,  and  yet  every  tax  imposed 
on  a carrier  corporation  effects  more  or  less 
the  charges  it  is  compelled  to  make  upon  its 
customers.  So,  the  state  has  an  undoubted 
power  to  exact  a bonus  for  the  grant  of  a fran- 
chise, payable  in  advance  or  in  futuro;  and 
yet  that  bonus  will  necessarily  affect  the 
charge  upon  the  public  which  the  donee  of 
the  franchise  will  be  obliged  to  impose.  The 
stipulated  payment  in  this  case,  indeed,  is 
nothing  more  or  less  than  a bonus.” 

In  Ducat  v.  Chicago,  supra,  the  court  said : 
“The  only  difference  between  the  statute  of 
Virginia  and  that  of  Illinois  is  that  the  latter 
is  more  onerous  to  the  companies  than  the 
former.  The  difference  is  in  degree,  not  in 
principle.”  That  was  a case  in  which  an  in- 
surance company  was  not  only  required  to 
comply  with  the  general  law  of  the  state  of 
Illinois,  but  also  to  pay  a portion  of  its  pre- 
mium to  the  city  of  Chicago  as  a condition  of 
doing  business  therein. 

The  case  of  Philadelphia  Fire  Asso.  v.  New 
Toi'k,  119  U.  S.  110  [30:  342],  involved  the 
validity  of  a tax  imposed  by  the  state  of  New 
York  on  an  insurance  company  which  had 
been  incorporated  in  Pennsylvania.  Mr.  Jus- 
tice Blatchford,  in  delivering  the  opinion  of  the 
court  said:  “This  Pennsylvania  corporation 
came  into  the  state  of  New  York  to  do  busi- 
ness by  the  consent  of  the  state  under  this  act 
of  1853,  with  a license  granted  for  a year,  and 
has  received  such  license  annually,  to  run  for 
a year.  It  is  within  the  state  for  any  given  year 
under  such  license,  and  subject  to  the  con- 
ditions prescribed  by  statute.  The  state,  hav- 
ing the  power  to  exclude  entirely,  has  the 
power  to  change  the  conditions  of  admission 
at  any  time,  for  the  future,  and  to  impose  as 
a condition  the  payment  of  a new  tax  or  a fur- 
ther tax  as  a license  fee.  If  it  imposes  such 
license  fee  as  a prerequisite  for  the  future,  the 
foreign  corporation,  until  it  pays  such  license 
fee,  is  not  admitted  within  the  state  or  within 
its  jurisdiction.  It  is  outside,  at  the  threshold, 
seeking  admission,  with  consent  not  yet  given.” 
Indeed,  the  cases  illustrating  this  doctrine 
are  too  numerous  for  review,  and  need  only  be 
referred  to.  Society  foi'  Savings  v.  Coite,  73 
U.  S.  6 Wall.  594  [18:897];  Provident  Inst, 
for  Savings  v.  Massachusetts,  73  U.  S.  6 Wall. 
611  [18:907];  Hamilton  Mfg.  Co.  v.  Massa- 
chusetts, 73  U.  S.  6 Wall.  632  [18:904];  Phila- 
delphia & R.  R.  Co.  v.  Pennsylvania  (“State  Tax 
on  Railway  Gross  Receipts”)  82  U.  S.  15  Wall. 
284  [21:164];  Union  Pac.  R.  Co.  v.  Peniston , 
85  U.  S.  18  Wall.  5 [21:  787];  Minot  v.  Phila- 
delphia, W.  & B.  R.  Co.  (“The  Delaware  R. 
Tax”)  85  U.  S.  18  Wall.  206  [21:888];  Taylor 
v.  Secor  (“State  R.  Tax  Cases”)  92  U.  S.  575 
[23 :663] ; Philadelphia  & S.  M.  SS.  Co.  v.  Penn- 
sylvania, 122  U.  S.  326  [30:1200],  1 Inters. 
Com.  Rep.  308;  California  v.  Central  Pac. 
R.  Co.  127  U.  S.  1 [32:150];  Home  Ins.  Co. 
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v.  New  York , 134 U.  S.  594  [33:1025];  Maine  v. 
Grand  Trunk  R.  Go.  142  U.  S.  217  [35:994], 
3 Inters.  Com.  Rep.  807. 

The  question  here  is  not  the  power  of  the 
state  of  Ohio  to  lay  a charge  on  interstate  com- 
merce, or  to  prevent  a foreign  corporation  from 
engaging  in  interstate  commerce  within  its 
confines,  but  simply  the  right  of  the  state  to 
determine  upon  what  conditions  its  laws  as  to 
the  consolidation  of  corporations  may  be 
availed  of. 

Considering  as  we  do,  that  the  payment  of 
the  charge  was  a condition  imposed  by  the 


state  of  Ohio  upon  the  taking  of  corporate  ■ 
being  or  the  exercise  of  corporate  franchises,  E 
the  right  to  which  depended  solely  on  the  will 
of  that  state,  and  hence  that  liability  for  the 
charge  was  entirely  optional,  we  conclude  that 
the  exaction  constituted  no  tax  upon  interstate 
commerce,  or  the  right  to  carry  on  the  same, 
or  the  instruments  thereof,  and  that  its  en- 
forcement involved  no  attempt  on  the  part  of  ! 
the  state  to  extend  its  taxing  power  beyond  its. 
territorial  limits. 

Judgment  affirmed. 


I 

NORMAN  BRASS,  Riff,  in  Err ., 
v. 

THE  STATE  OF  NORTH  DAKOTA  ex  rel.  Louis  W.  Stoeser. 


(See  S.  C.  153  U.  S.  391,  88  L,  ed.  757.) 


1.  The  law  of  North  Dakota,  of  March  7,  1891, 
regulating  grain  warehouses  and  the  weighing 
and  handling  of  grain,  etc.,  is  constitutional. 
Munn  v.  Illinois,  94  U.  S.  113  (24:  77)  and  Budd  v. 
New  York,  143  U.  S.  517  (36:  247)  followed. 

2.  The  North  Dakota  law  of  March  7, 1891,  is  not 
unconstitutional,  because  it  is  applicable  to  the 
entire  state,  which  is  agricultural  and  is  not 
restricted  to  large  cities. 

3.  One  who  enters  upon  the  business  of  elevating 
and  storing  the  grain  of  other  persons  for  profit 
in  North  Dakota,  becomes  subject  to  the  stat- 


utory regulations,  although  he  also  elevates  and 
stores  his  own  grain  in  the  same  warehouse. 

4.  The  legislature  of  North  Dakota,  in  regulating 
by  a general  law  the  business  and  charges  of 
public  warehousemen  engaged  in  elevating  and 
storing  grain  for  profit,  does  not  deny  to  the 
plaintiff  in  error  the  equal  protection  of  the  laws 
nor  deprive  him  of  his  property  without  due 
process  of  law,  and  such  statutory  regulations  do 
not  amount  to  a regulation  of  commerce  between 
the  states. 

i 
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IN  ERROR  to  the  Second  Judicial  District 
Court  of  Ramsey  County,  State  of  North 
Dakota,  to  review  a judgment  of  that  court 
entered  in  pursuance  of  a judgment  of  the 
supreme  court  of  North  Dakota,  affirming  the 
judgment  of  the  former  court,  granting  a writ 
of  mandamus  to  Norman  Brass,  upon  the  peti- 
tion of  Louis  W.  Stoeser,  requiring  said  Brass 
to  receive  from  said  Stoeser,  at  the  elevator  of 
the  former,  grain  tendered  by  the  latter  for 
storage,  at  the  statutory  rate  of  that  state  for 
storage  in  handling  such  grain.  Affirmed. 

See  same  case  below,  2 N.  D.  482. 

Statement  by  Mr.  Justice  Shiras: 

Norman  Brass,  the  plaintiff  in  error,  owns 
and  operates  a grain  elevator  in  the  village  of 
Grand  Harbor,  in  the  state  of  North  Dakota. 
The  defendant  in  error,  Louis  W.  Stoeser, 
owns  a farm  adjoining  the  village,  on  which 
in  the  year  1891  he  raised  about  four  thousand 
bushels  of  wheat.  On  September  30,  1891, 
Stoeser  applied  to  store  a part  of  his  wheat 
crop  for  the  compensation  fixed  by  section 
eleven  of  chapter  126  of  the  laws  of  North 


Dakota  for  the  year  1891,  which  Brass  refused 
to  do  unless  paid  therefor  at  a rate  in  excess  ! 
of  that  fixed  by  the  statute.  On  this  refusal, 
Stoeser  filed  in  the  District  Court  of  Ram- 
sey County,  North  Dakota,  a petition  for 
an  alternative  writ  of  mandamus.  The  dis- 
trict court  granted  an  alternative  writ  of  . 
mandamus  as  follows:  \ 

“The  state  of  North  Dakota  to  Norman  , 
Brass,  respondent:  Whereas  the  following 

facts  have  been  made  to  appear  to  this  court  ; 
by  the  verified  petition  of  the  above  named  re- 
lator, to  wit:  1.  That  he  is  the  relator  in  the  i 
above  entitled  matter;  that  he  owns  and 
operates  a farm  containing  540  acres  in  the  j 
vicinity  of  the  railroad  station  of  Grand 
Harbor,  in  the  county  and  state  aforesaid, 
and  during  the  year  1891  has  raised  on  said 
farm  ahout  4000  bushels  of  grain,  principally 
wheat.  2.  That  the  relator  has  not  sufficient 
storage  capacity  on  his  farm  or  elsewhere  for  | 
said  grain  so  raised  as  aforesaid,  but  is  de- 
pendent almost  wholly  upon  the  grain  elevators  I 
and  warehouses  in  the  vicinity  of  said  farm 
for  storage  capacity.  3.  That  fully  fifty  per 


Note.— As  to  what  is  “ due  process  of  law,"  see 
note  to  Pearson  v.  Yewdall,  24:436. 

As  to  retrospective  statutes,  when  valid,  see  note  to 
Otoe  County  v.  Baldwin,  28:  331. 

As  to  15th  Amendment  to  United  States  Constitu- 


Mem.— References  in  note  are  to  U.S.  Repts.  L.  ed. 
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I tion,  its  construction  and  effect,  see  note  to  United 
! States  v.  Reese,  23:  563. 

As  to  power  of  Congress  to  regulate  commerce , see 
note  to  Gibbons  v.  Ogden,  6:  23,  and  to  Brown  v* 
Maryland,  6: 678. 

As  to  interstate  commerce;  regulations  "of:  power 
ot  Congress;  how  far  exclusive,  see  note  to  Glouces- 
ter Ferry  Co.  v.  Pennsylvania,  29:  158. 
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cent  of  the  grain  raised  in  said  Ramsey  county, 
North  Dakota,  is  dependent  for  storage 
capacity  upon  the  grain  elevators  and  ware- 
houses at  the  various  towns,  villages,  and 
railroad  stations  in  said  Ramsey  county.  4. 
That  the  respondent,  Norman  Brass,  is  now 
and  at  all  the  time  herein  stated  has  owned 
and  operated  a grain  elevator  at  the  railroad 
station  of  Grand  Harbor  aforesaid  for  the  pur- 
pose of  buying,  selling,  storing,  and  shipping 
grain  for  profit.  5.  That  the  relator  on  the 
80th  day  of  September,  1891,  hauled  fifty -eight 
bushels  of  wheat  to  the  grain  elevator  of  re- 
spondent, Norman  Brass,  at  Grand  Harbor 
aforesaid,  and  tendered  the  same  at  said 
elevator  of  said  Norman  Brass  for  storage, 
and  requested  said  Norman  Brass  to  receive, 
elevate,  insure,  and  store  said  grain  for  twenty 
days,  and  at  the  time  tendered  to  said  Brass 
two  cents  per  bushel  for  compensation  for 
receiving,  elevating,  insuring  and  storing  said 
grain  for  twenty  days;  that  said  grain  when 
so  tendered  as  aforesaid  was  dry  and  in  a suita- 
ble condition  for  storage,  and  there  was  in  said 
grain  elevator  of  said  Brass  at  ftGrand  Harbor 
aforesaid  at  said  time  storage  capacity  for  over 
twenty-five  thousand  bushelsof  grainnotinuse 
and  wholly  unoccupied.  6.  That  said  Brass 
then  and  there  refused  to  receive  said  grain  for 
the  purpose  aforesaid  and  wholly  refused 
to  store  said  grain  at  said  price.  7.  That 
the  relator  endeavored  to  secure  storage 
for  said  grain  at  the  only  other  elevator  in 
operation  at  said  railroad  station  of  Grand 
Harbor  aforesaid,  but  said  elevator  refused  to 
receive  relator’s  grain  upon  the  same  ground 
as  respondent.  8.  That  the  relator  is  informed 
and  believes  that  the  owners  of  grain  elevators 
and  warehouses  within  a radius  of  fifty  miles 
of  Grand  Harbor  aforesaid  refused  to  receive 
grain  for  storage  at  said  price:  Now\  there- 
fore, this  court,  in  order  that  justice  maybe 
done  in  this  behalf  to  him,  Louis  W.  Stoeser, 
relator,  does  hereby  command  and  enjoin  you 
that  immediately  upon  receipt  of  this  writ 
you  do  receive  from  relator,  while  your  stor- 
age capacity  at  your  elevator  herein  mentioned 
is  sufficient  for  that  purpose,  all  grain  that 
may  be  tendered  you  by  the  relator  in  a dry 
and  suitable  condition  for  storage  at  a rate  of 
compensation  not  exceeding  the  following 
schedule,  viz,  for  receiving,  elevating,  insur 
ing,  delivering,  and  twenty  days’  storage,  two 
cents  per  bushel;  storage  rates  after  the  first 
twenty  days,  one  half  cent  per  bushel  for  each 
fifteen  days  or  fraction  thereof,  and  shall  not 
exceed  five  cents  for  six  months,  or  that  you 
show  cause  to  the  contrary  before  this  court 
at  the  court  house,  in  the  city  of  Devil’s  Lake, 
Ramsey  county,  North  Dakota,  on  the  5th  day 
of  October,  1891,  at  ten  o’clock  in  the  forenoon 
of  said  day,  or  as  soon  thereafter  as  counsel  can 
be  heard;  and  how  you  have  executed  this  writ 
make  known  to  this  court  at  the  time  and 
place  aforesaid,  and  have  you  then  and  there 
this  writ. 

“Dated  Sept.  80,  1891.” 

To  which  writ  appellant  made  return  by 
answer  as  follows: 

“ The  return  of  the  respondent  to  the  al- 
ternate writ  of  mandamus  issued  in  the  above 
entitled  proceeding  shows  to  the  court — 
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“1.  That  the  respondent  admits  the  truth 
of  the  facts  pleaded  in  said  alternative  writ. 

•‘2.  For  a further  return  to  the  said  al- 
ternative writ  the  respondent  alleges  that  he 
owns  and  operates  only  one  grain  elevator  in 
North  Dakota  or  elsewhere ; that  the  said  eleva- 
tor is  the  elevator  mentioned  in  said  alterna- 
tive writ,  and  is  situated  at  Grand  Harbor, 
a small  way  station  on  the  line  of  the  Great 
Northern  Railroad,  containing  a population 
of  less  than  one  hundred  people;  that  there 
are  two  other  elevators  owned  and  oper- 
ated by  different  owners  independently  of 
and  in  competition  with  each  other;  that 
there  are  about  six  hundred  grain  elevators, 
flat  houses,  and  warehouses  in  said  state  of 
North  Dakota  at  which  grain  is  bought  and 
shipped  for  profit,  which  said  elevators,  ware- 
houses, and  flat  houses  are  owned  and  operated 
by  over  one  hundred  and  twenty-five  different 
owners  independent  of  and  in  competition 
with  each  other;  that  the  owners  of  said  ele- 
vators, warehouses,  and  flat  houses  are  indi- 
viduals engaged  in  buying  and  shipping  grain, 
millers  who  use  their  elevators  to  supply  their 
mills  with  grain,  farmers’  shipping  associa- 
tions, elevator  corporations,  and  individual 
farmers;  that  said  elevators,  flat  houses,  and 
warehouses  vary  in  cost  of  construction  from 
five  hundred  dollars  to  five  thousand  dollars,, 
and  vary  in  capacity  from  five  thousand  to 
fifty  thousand  bushels;  that  there  are  from 
two  to  ten  elevators,  warehouses,  and  flat 
houses  operated  and  owned  each  by  different 
owners  and  operators  at  every  station  in  North 
Dakota  at  which  grain  is  marketed;  that  land 
upon  which  it  is  practicable  to  erect  other  ele- 
vators at  every  station  in  North  Dakota  at 
which  grain  is  marketed  is  unlimited  in  area 
and  can  be  readily  purchased  at  prices  varying 
from  one  dollar  and  twenty-five  cents  per  acre 
to  forty  dollars  per  acre;  that  respondent’s 
said  elevator  cost,  when  constructed  and  fully 
equipped,  about  three  thousand  dollars;  that 
the  capacity  of  the  same  is  about  30,000 
bushels. 

“That  respondent’s  principal  business  is 
that  of  buying  wheat  at  Grand  Harbor,  North 
Dakota,  and  shipping  the  same  to  and  selling 
it  at  Minneapolis  and  Duluth,  Minnesota,  to 
which  business  that  of  storing  grain  for  third 
persons  has  been  a mere  incident. 

“That  all  grain  purchased  by  respondent 
at  his  said  elevator  is  purchased  for  the  sole 
purpose  of  being  shipped  to  and  sold  at  and  is 
shipped  to  and  sold  at  Minneapolis  and  Duluth,. 
Minnesota. 

“That  respondent  in  the  conduct  of  his  said 
business  contracts  with  millers  and  other  pur- 
chasers of  grain  at  said  Minneapolis  and 
Duluth  to  sell  and  deliver  to  said  persons  at  a 
future  and  fixed  date  certain  quantities  of 
wheat  and  operates  and  maintains  his  said 
elevator  for  the  exclusive  purpose  of  pur- 
chasing grain  to  fill  said  contract. 

“That  in  seasons  when  the  grain  yield  is 
light  and  railroad  facilities  are  such  as  to 
enable  grain  to  be  moved  rapidly  there  is 
space  and  storage  capacity  in  respondent’s 
elevator  in  excess  of  that  used  by  respond- 
ent’s grain,  and  particularly  when  respondent’s 
contracts  for  the  sale  of  grain  are  small,  while- 
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at  other  times,  when  the  yield  is  enormous, 
as  in  the  present  year,  respondent’s  contracts 
are  large,  and  the  quantities  of  grain  presented 
for  shipment  are  beyond  the  capacity  of  the 
railroads  to  move,  there  is  not  sufficient  storage 
capacity  in  respondent’s  elevator  to  hold  and 
store  the  grain  purchased  by  respondent  in 
the  conduct  of  his  said  business. 

‘ ‘ That  there  are  located  in  Minneapolis  and 
Duluth,  Minnesota,  a great  many  corporations, 
persons,  and  copartnerships  engaged  in  a 
business  known  as  the  * grain  commission  ’ 
business. 

“ That  those  grain  commission  houses  have 
swarms  of  agents  traveling  throughout  the  state 
of  North  Dakota,  going  from  town  to  town 
and  farm  to  farm,  purchasing  grain  from 
farmers  in  some  instances  and  in  others  solicit- 
ing farmers  to  ship  their  grain  to  said  houses 
at  Minneapolis  or  Duluth,  Minnesota,  to  be 
by  the  latter  sold  on  commission. 

“That  none  of  said  grain  commission  houses 
have  or  own  any  storage  capacity  in  North 
Dakota. 

“ That  if  chapter  126  of  the  Laws  of  1891  is 
valid  and  its  effect  is  to  compel  respondent 
to  receive  all  grain  that  may  be  tendered  to 
him  for  storage  by  grain  commission  men, 
farmers,  grain  speculators,  and  others,  with- 
out reference  to  the  necessities  or  condition  of 
respondent’s  business  at  any  particular  time, 
the  entire  storage  capacity  of  respondent’s 
elevator  will  be  exhausted  in  storing  grain  for 
third  persons,  and  the  principal  business  of 
the  respondent,  to  conduct  which  his  capital 
was  invested  in  said  elevator,  will  be  utteiMy 
ruined  and  annihilated  for  want  of  storage 
capacity  to  contain  wheat  purchased  by  him 
to  All  contracts  made  by  him  in  the  conduct 
of  his  said  business,  and  respondent  sub- 
jected to  suits  for  damages  for  non-fulfill- 
ment of  his  said  contracts. 

“ That  the  relator  only  offered  to  pay  re- 
spondent for  the  service  which  he  requested 
him  to  perform,  the  rate  fixed  by  chapter  126 
of  the  Laws  of  1891 — that  is,  two  cents  per 
bushel;  that  respondent  refused  to  perform 
the  service  for  less  than  two  and  one  half 
cents  per  bushel. 

“That  respondent  refuses  to  comply  with 
the  provisions  of  said  chapter  126  on  the 
ground  that  it  abridges  his  privileges  and  im- 
munities as  a citizen  of  the  United  States;  that 
it  deprives  him  of  his  liberty  and  property 
without  due  process  of  law,  and  denies  to  him 
the  equal  protection  of  the  laws,  and  amounts 
to  a regulation  of  commerce  among  the  states. 

“That  for  thirteen  years  last  past  the  rate 
charged  for  the  storage  of  grain  has  been  uni- 
form at  all  elevators,  flat  houses,  and  ware- 
houses in  North  Dakota,  and  during  that  time 
did  not  exceed  the  following  schedule:  For 
receiving,  elevating,  insuring,  delivering,  and 
fifteen  days’  storage,  two  and  one  half  cents 
per  bushel;  after  the  first  fifteen  days,  one 
half  cent  per  bushel  for  each  fifteen  days  or 
part  thereof,  but  not  to  exceed  five  cents  per 
bushel  for  six  months. 

“ That  the  average  farm  in  North  Dakota 
does  not  exceed  in  area  160  acres;  that  the 
average  yield  in  grain  of  a quarter  section  of 
land  in  North  Dakota  does  not  exceed  twenty- 
five  hundred  bushels;  that  a granary  sufficient 
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in  size  to  safely  and  securely  store  twenty-five 
hundred  bushels  of  grain  can  be  erected  on 
any  farm  in  North  Dakota  at  a cost  not  ex- 
ceeding one  hundred  and  fifty  dollars. 

“ That  the  business  of  respondent  and  all 
other  persons,  firms,  and  corporations  engaged 
in  the  business  of  operating  grain  elevators, 
warehouses,  and  flat  houses  in  North  Dakota 
and  the  manner  in  which  said  business  is 
conducted  is  not  in  any  manner  unwholesome 
or  deleterious  to  the  health,  morals,  welfare, 
or  safety  of  the  community  or  society. 

“That  the  railroad  and  warehouse  commis- 
sioners of  North  Dakota,  on  page  38  of  their 
annual  report  to  the  governor  for  1890,  said: 
‘ In  view  of  the  fact  that  after  thorough  in 
vestigation  the  board  deem  the  charges  al- 
lowed by  section  22,  chapter  187  (Laws  of 
1890)  and  also  section  10  of  said  chapter,  as 
unreasonable,  the  following  rules  of  storage 
are  recommended:  1,  for  receiving,  elevating, 
insuring,  delivering,  and  fifteen  days’  storage, 
two  and  one  half  cents  per  bushel;  2,  after 
fifteen  days,  one  half  cent  per  bushel  for  each 
fifteen  days  or  part  thereof,  but  not  to  exceed 
five  cents  for  six  months.’ 

“That  the  rates  referred  to  by  said  commis- 
sioners as  unreasonable  were  less  than  the  rate 
recommended  by  said  board. 

“ That  the  respondent  denies  that  the  legis- 
lature has  any  power  whatever  to  say  whether 
he  shall  rent  the  bins  in  his  elevator  or  not, 
and  wholly  denies  the  power  of  the  legislature 
to  say  what  he  shall  charge  for  the  use  of  his 
said  elevator  or  the  bins  therein. 

“ That  since  the  enactment  of  section  nine 
of  chapter  126  of  the  Laws  of  1885  the  amount 
of  grain  shipped  directly  by  farmers  without 
the  intervention  of  elevators,  warehouses,  or 
flat  houses  has  been  increasing,  and  in  1890, 
as  respondent  is  informed  and  believes,  nearly 
fifty  per  cent  of  the  entire  grain  product  of 
North  Dakota  was  shipped  to  Minneapolis  and 
Duluth,  Minnesota,  by  farmers;  that  the 
amount  of  grain  shipped  in  that  manner  is 
steadily  increasing  from  year  to  year. 

“That  pursuant  to  section  7 of  chapter  -122, 
Laws  of  1890,  the  railroad  commissioners 
adopted  and  published  the  following  rules  to 
govern  the  distribution  of  cars  and  other 
freight,  which  rules  are  now  in  operation  in 
said  state  of  North  Dakota,  to  wit: 

“ ‘State  of  North  Dakota, 

“ ‘Office  of  Commissioners  of  Railroads. 
“ ‘Rules  for  the  distribution  of  cars  between 

stations  and  shippers. 

“ ‘1.  In  distributing  cars  to  stations  for 
grain  loading  they  shall  be  distributed  accord- 
ing to  the  daily  average  shipments  from  such 
stations. 

“‘2.  In  distributing  cars  to  shippers  for 
grain  loading  at  stations,  agents  shall  first  fill 
each  shipper’s  order  for  one  car  to  each.  Af- 
ter this  is  done,  the  balance  of  the  cars  shall  be 
distributed  among  shippers  according  to  the 
amount  of  grain  in  sight  offered  for  shipment 
by  each  shipper. 

“‘3.  Parties  desiring  to  load  grain  on 
track  shall  be  furnished  cars  and  shall  be  al- 
lowed for  loading  time  1 wenty-f our  hours  from 
the  time  the  car  is  set  on  the  side  track  to  com- 
plete loading  and  furnish  shipping  directions. 
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In  case  shipper  fails  to  complete  loading  or  fur- 
nish shipping  directions  within  twenty-four 
hours,  then,  in  such  case,  the  railway  company 
maj  collect  upon  such  cars  $3.00  rental  for 
each  and  every  day  or  part  of  a day  which 
such  cars  are  delayed  after  twenty-four  hours. 

“‘The  above  rule  as  to  time  and  rental 
charges  shall  also  apply  to  grain  delayed  in 
unloading  on  track.’ 

In  connection  with  said  rules  in  said  re- 
port said  commissioners  said:  ‘We  believe 
that  the  railroads  have  labored  faithfully  to 
supply  cars  to  shippers,  in  accordance  with 
these  rules,  and,  so  far  as  their  ability  to  sup- 
ply the  demand  permitted,  cars  have  been  dis- 
tributed in  conformity  therewith.  From  Sep- 
tember 15  to  December  15  the  demand  for  cars 
is  double  the  ability  of  the  roads  to  supply, 
.and  as  a necessary  consequence  delay  in  sup- 
plying cars  must  ensue.  In  all  cases  of  com- 
plaint as  to  failure  to  get  cars  investigated 
this  year,  this  has  been  the  case,  and  cars  have 
been  supplied  as  soon  as  possible  by  the  rail- 
road companies. 

“ ‘The  liberal  policy  of  the  railroads  in  the 
distribution  of  cars  adopted  this  year  has  been 
of  great  benefit  to  the  farmers  of  North  Da- 
kota.’ 

“ Wherefore  respondent  demands  judgment 
quashing  the  alternative  writ  of  mandamus 
dismissing  this  proceeding,  and  for  his  costs 
and  disbursements  laid  out  and  expended 
in  this  action.” 

To  this  return  Stoeser  interposed  a general 
demurrer,  which  was  sustained,  and  Brass 
-electing  in  open  court  to  stand  on  his  re- 
turn, a peremptory  writ  of  mandamus  was 
allowed.  From  this  judgment  an  appeal 
was  taken  to  the  supreme  court  of  Dakota, 
which  court  affirmed  the  order  and  judgment 
of  the  district  court,  and  remitted  the  record 
to  that  court.  On  May  28,  1892,  final  judg- 
ement was  entered  in  the  district  court,  mak- 
ing the  judgment  of  the  supreme  court  the 
judgment  of  the  district  court,  and  awarding 
a peremptory  writ  of  mandamus  to  execute 
that  judgment.  Whereupon  Brass  sued  out 
a writ  of  error  to  this  court. 

Messrs.  A.  B.  Browne,  A.  T.  Britton  and 
J.  F.  McGee  for  plaintiff  in  error. 

Messrs.  Halbert  E.  Paine  and  C.  D. 
O'Brien  for  defendant  in  error. 

Mr.  Justice  Shiras  delivered  the  opinion 
of  the  court: 

In  the  13th  article  of  the  constitution  of  the 
state  of  Illnois,  adopted  in  1870,  all  elevators 
or  storehouses  where  grain  or  other  property 
is  stored  for  a compensation,  whether  the 
property  stored  be  kept  separate  or  not,  were 
declared  to  be  public  warehouses,  and  it  was 
made  the  duty  of  the  general  assembly  to  pass 
all  necessary  laws  to  give  full  effect  to  that 
article  of  the  constitution.  By  an  act  ap- 
proved April  25, 1871,  and  entitled  “An  act  to 
regulate  public  warehouses  and  the  warehous- 
ing and  inspection  of  grain,  and  to  give  effect 
to  article  13  of  the  constitution  of  the  state,” 
the  legislature  of  Illinois  provided  that  those 
who  conducted  such  public  warehouses  located 
in  cities  containing  not  less  than  one  hundred 
thousand  inhabitants  should  procure  licenses 
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and  should  give  bond  conditioned  for  com- 
pliance with  the  law;  prescribed  maximum 
rates  for  storage  and  handling  grain;  and  de- 
clared certain  penalties  for  the  failure  to  pro- 
cure licenses. 

The  validity  of  this  law  was  upheld  by  the 
supreme  court  of  Illinois  ( Munn  v.  People,  69 
111.  80)  and  that  judgment  was  affirmed  by  this 
court.  Munnx.  Illinois,  94  U.  S.  113  [24:  77]. 

In  June,  1888,  the  legislature  of  the  state 
of  New  York  passed  an  act  entitled  “An  act 
to  regulate  the  fees  and  charges  for  elevating, 
trimming,  receiving, weighing,  and  discharging 
grain  by  means  of  floating  and  stationary  ele- 
vators and  warehouses  in  this  state,”  whereby 
maximum  charges  were  fixed  for  elevating, 
receiving,  weighing,  and  discharging  grain, 
when  the  business  was  carried  on  in  a city  con- 
taining 130,000  inhabitants  or  upwards,  and 
penalties  imposed  for  disregard  of  the  provisions 
of  the  statute.  The  owner  of  an  elevator  in 
the  city  of  Buffalo  was  indicted,  found  guilty, 
and  sentenced,  in  the  superior  court  of  Buffalo, 
for  exacting  charges  for  elevating  grain  in  ex- 
cess of  the  statutory  rates.  An  appeal  was 
taken  to  the  court  of  appeals  of  the  state  of 
New  York,  which  affirmed  the  judgment  of 
the  superior  court  of  Buffalo.  People  v.  Budd, 
5 L.  R.  A.  559,  117  N.  Y.  1.  A writ  of  error 
brought  the  case  to  this  court,  where  the  judg- 
ment of  the  court  of  appeals  was  affirmed. 
Budd  v.  New  York,  143  U.  S.  517  [36:247],  4 
Inters.  Cora.  Rep.  45. 

The  legislature  of  the  state  of  North  Dakota, 
by  an  act  approved  March  7, 1891,  and  entitled, 
“An  act  to  regulate  grain  warehouses  and  the 
weighing  and  handling  of  grain,  and  defining 
the  duties  of  the  railroad  commissioners  in 
relation  thereto,”  enacted,  in  the  4th  section 
thereof,  that  “all  buildings,  elevators,  or  ware- 
houses in  this  state,  erected  and  operated,  or 
which  may  hereafter  be  erected  and  operated 
by  any  person  or  persons,  association,  co- 
partnership, corporation,  or  trust  for  the  pur- 
pose of  buying,  selling,  storing,  shipping,  or 
handling  grain  for  profit,  are  hereby  declared 
public  warehouses,  and  the  person  or  persons, 
association,  copartnership,  or  trust  owning  or 
operating  said  building  or  buildings,  elevator 
or  elevators,  warehouse  or  warehouses,  which 
are  now  or  may  hereafter  be  located  or 
doing  business  within  this  state,  as  above  de- 
scribed, whether  said  owners  or  operators  re- 
side within  this  state  or  not,  are  public  ware- 
housemen within  the  meaning  of  this  act,  and 
none  of  the  provisions  of  this  act  shall  be  con- 
strued so  as  to  permit  discrimination  with  ref- 
erence to  the  buying,  receiving,  and  handling 
of  grain  of  standard  grades,  or  in  regard  to  par- 
ties offering  such  grain  for  sale,  storage,  or 
handling  at  such  public  warehouses,  while  the 
same  are  in  operation;”  and  in  the  5th  section, 
“that  the  proprietor,  lessee,  or  manager  of  any 
public  warehouse  or  elevator  in  this  state  shall 
file  with  the  railroad  commissioners  of  the  state 
a bond  to  the  state  of  North  Dakota,  with  good 
and  sufficient  sureties,  to  be  approved  by 
said  commissioners  of  railroads,  in  the  penal 
sum  of  not  less  than  $5000  nor  more  than  $75,- 
000,  in  the  discretion  of  said  commissioners, 
conditioned  for  the  faithful  performance  of 
duty  as  public  warehousemen,  and  a compliance 
with  all  the  laws  of  the  state  in  relation  there- 
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to,’, ’and  in  the  11th  section  thereof,  “the  charges 
for  storing  and  handling  of  grain  shall  not  be 
greater  than  the  following  schedule:  For  re- 
ceiving, elevating,  insuring,  delivering,  and 
twenty  days’  storage,  two  cents  per  bushel. 
Storage  rates,  after  the  first  twenty  days,  one 
half  cent  for  each  fifteen  days  and  fraction 
thereof,  and  shall  not  exceed  five  cents  for 
six  months.  The  grain  shall  be  kept,  insured 
at  the  expense  of  the  warehouseman  for  the 
benefit  of  the  owner;”  and  by  the  12th  section 
it  is  provided  that  “any  person,  firm  or  asso- 
ciation, or  any  representative  thereof,  who 
shall  fail  to  do  and  keep  the  requirements  as 
herein  provided,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  shall,  on  conviction  thereof, 
be  subject  to  a fine  of  not  less  than  two  hun- 
dred dollars  nor  more  than  one  thousand  dol- 
lars, and  be  liable  in  addition  thereto  to  im- 
prisonment for  not  more  than  one  year  in  the 
state  penitentiary,  at  the  discretion  of  the 
court.” 

In  October,  1891,  in  the  district  court  of  the 
Second  Judicial  District  of  the  state  of  North 
Dakota,  in  proceedings  the  nature  of  which 
sufficiently  appears  in  the  previous  statement 
of  facts,  the  validity  of  this  statute  was  sus- 
tained, and  the  judgment  of  that  court  was, 
on  error,  duly  affirmed  by  the  supreme  court 
of  the  state.  State  v.  Brass , 2 N.  D.  482. 

In  the  cases  thus  brought  to  this  court  from 
the  states  of  Illinois  and  New  York,  we  were 
asked  to  declare  void  statutes  regulating  the 
affairs  of  grain  warehouses  and  elevators  with- 
in those  states,  but  held  valid  by  their  highest 
courts,  because  it  was  claimed  that  such  legis- 
lation was  repugnant  to  that  clause  of  the  8th 
section  of  article  1 of  the  Constitution  of  the 
United  States,  which  confers  upon  Congress 
power  to  regulate  commerce  with  foreign  na- 
tions and  among  the  several  states,  and  to  the 
14th  Amendment,  which  ordains  that  no  state 
shall  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws. 

In  the  case  now  before  us  the  same  conten- 
tions are  made,  but  we  are  not  asked  to  review 
our  decisions  made  in  the  previous  cases.  In- 
deed, their  soundness  is  tacitly  admitted  in  the 
briefs  and  argument  of  the  counsel  of  the 
plaintiff  in  error.  But  it  is  said  that  those 
cases  arose  out  of  facts  so  peculiar  and  excep- 
tional, and  so  different  from  those  of  the  pres- 
ent case,  as  to  render  the  reasoning  there  used, 
and  the  conclusions  reached,  now  inapplicable. 

The  concession,  then,  is  that,  upon  the  facts 
found  to  exist  by  the  legislatures  of  Illinois 
and  New  York,  their  enactments  were  by  the 
courts  properly  declared  valid,  and  the  conten- 
tion is  that  the  facts  upon  which  the  legislature 
of  North  Dakota  proceeded,  and  of  which  we 
can  take  notice  in  the  present  case,  are  so  dif- 
ferent as  to  call  for  the  application  of  other 
principles,  and  to  render  an  opposite  conclu- 
sion necessary. 

The  differences  in  the  facts  of  the  respective 
cases,  to  which  we  are  pointed,  are  mainly  as 
follows:  In  the  first  place,  what  may  be  called 
a geographical  difference  is  suggested,  in  that 
the  operation  of  the  Illinois  and  New  York 
statutes  is  said  to  be  restricted  to  the  city  of 
Chicago  in  the  one  case,  and  to  the  cities  of 
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Buffalo,  New  York,  and  Brooklyn  in  the 
other,  while  the  North  Dakota  statute  is  appli- 
cable to  the  territory  of  the  entire  state. 

It  is,  indeed,  true  that  while  the  terms  of  the 
Illinois  and  New  York  statutes  embrace  in 
both  cases  the  entire  state,  yet  their  behests  are 
restricted  to  cities  having  not  less  than  a pre- 
scribed number  of  inhabitants,  and  that  there 
is  no  such  restriction  in  the  North  Dakota  law. 

Upon  this  it  is  argued  that  the  statutes  of 
Illinois  and  New  York  are  intended  to  operate 
in  great  trade  centers,  where,  on  account  of  the 
business  being  localized  in  the  hands  of  a few 
persons  in  close  proximity  to  each  other,  great, 
opportunities  for  combinations  to  raise  and  con- 
trol elevating  and  storage  charges  are  afforded, 
while  the  wide  extent  of  the  state  of  North 
Dakota  and  the  small  population  of  its  coun- 
try towns  and  villages  are  said  to  present  no- 
such  opportunities. 

The  considerations  mentioned  are  obvi- 
ously addressed  to  the  legislative  discretion. 

It  can  scarcely  be  meant  to  contend  that  the 
statutes  of  Illinois  and  New  York,  valid  in  their 
present  form,  would  become  illegal  if  the  law 
makers  thought  fit  to  repeal  the  clauses  limit- 
ing their  operation  to  cities  of  a certain  size, 
or  that  the  statute  of  North  Dakota  would  at 
once  be  validated  if  one  or  more  of  her  towns 
were  to  reach  a population  of  one  hundred 
thousand,  and  her  legislature  were  to  restrict 
the  operation  of  the  statute  to  such  cities. 

Again,  it  is  said  that  the  modes  of  carrying  j 
on  the  business  of  elevating  and  storing  grain 
in  North  Dakota  are  not  similar  to  those  pur-  | 
sued  in  the  eastern  cities;  that  the  great  ele-  : 
vators  used  in  transshipping  grain  from  the 
Lakes  to  the  railroads  are  essential  ; and  that  ; 
those  who  own  them,  if  uncontrolled  by  law,  ? 
could  extort  such  charges  as  they  pleased  * 5 
and  great  stress  is  laid  upon  expressions  used 
in  our  previous  opinions,  in  which  this  busi- 
ness, as  carried  on  at  Chicago  and  Buffalo,  is  ; 
spoken  of  as  a practical  monopoly,  to  which 
shippers  and  owners  of  grain  are  compelled  to  j 
resort.  The  surroundings  in  an  agricultural  j 
state,  where  land  is  cheap  in  price  and  limit-  j 
less  in  quantity,  are  thought  to  be  widely  dif-  ;i 
ferent,  and  to  demand  different  regulations.  ' j 

These  arguments  are  disposed  of,  as  we  4 
think,  by  the  simple  observation,  already  j 
made,  that  the  facts  rehearsed  are  matters  for  > 
those  who  make,  not  for  those  who  interpret  i 
the  laws.  When  it  is  once  admitted,  as  it  is  ! 
admitted  here,  that  it  is  competent  for  the 
legislative  power  to  control  the  business  of 
elevating  and  storing  grain,  whether  carried  j 
on  by  individuals  or  associations,  in  cities  of  j 
one  size  and  in  some  circumstances,  it  follows 
that  such  power  may  be  legally  exerted  over 
the  same  business  when  carried  on  in  smaller  j 
cities  and  in  other  circumstances.  It  may  be 
conceded  that  that  would  not  be  wise  legisla-  j 
tion  which  provided  the  same  regulations  in 
every  case,  and  overlooked  differences  in  the 
facts  that  called  for  regulations.  But  as  we  j 
have  no  right  to  revise  the  wisdom  or  expedi-  ^ 
ency  of  the  law  in  question,  so  we  would  not  j 
be  justified  in  imputing  an  improper  exercise 
of  discretion  to  the  legislature  of  North  Da- 
kota. It  may  be  true  that,  in  the  cases  cited, 
the  judges  who  expressed  the  conclusions  of 
the  court  entered,  at  some  length,  into  a de- 
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fense  of  the  propriety  of  the  laws  which  they 
were  considering,  and  that  some  of  the  rea- 
sons given  for  sustaining  them  went  rather  to 
their  expediency  than  to  their  validity.  Such 
efforts,  on  the  part  of  judges,  to  vindicate  to 
citizens  the  ways  of  legislatures  are  not  with- 
out value,  though  they  are  liable  to  be  met  by 
the  assertion  of  opposite  views  as  to  the  prac- 
tical wisdom  of  the  law,  and  thus  the  real 
question  at  issue,  namely,  the  power  of  the 
legislature  to  act  at  all,  is  obscured.  Still,  in 
the  present  instance,  the  obvious  aim  of  the 
reasoning  that  prevailed  was  to  show  that  the 
subject-matter  of  these  enactments  fell  within 
the  legitimate  sphere  of  legislative  power,  and 
that,  so  far  as  the  laws  and  Constitution  of 
the  United  Slates  were  concerned,  the  legisla- 
tion in  question  deprived  no  person  of  his 
property  without  due  process  of  law,  and  did 
not  interfere  with  Federal  jurisdiction  over 
interstate  commerce. 

Another  argument  advanced  is  based  on 
the  admitted  allegation  that  the  principal 
business  of  the  plaintiff  in  error,  in  connec- 
tion with  his  warehouse,  is  in  storing  his  own 
grain,  and  that  the  storage  of  the  grain  of 
other  persons  is  and  always  has  been  a mere 
incident,  and  it  is  said  that  the  effect  of  this 
law  will  be  to  compel  him  to  renounce  his 
principal  business  and  become  a mere  ware- 
houseman for  others.  We  do  not  understand 
this  law  to  require  the  owner  of  a warehouse, 
built  and  used  by  him  only  to  store  his  own 
grain,  to  receive  and  store  the  grain  of  others. 
Such  a duty  only  arises  when  "he  chooses  to 
enter  upon  the  business  of  elevating  and  stor- 
ing the  grain  of  other  persons  for  profit. 
Then  he  becomes  subject  to  the  statutory  regu- 
lations, and  he  cannot  escape  them  by  assert- 
that  he  also  elevates  and  stores  his  own  grain 
in  the  same  warehouse.  As  well  might  a per- 
son accused  of  selling  liquor  without  a li- 
cense urge  that  the  larger  part  of  his  liquors 
were  designed  for  his  own  consumption,  and 
that  he  only  sold  the  surplus  as  a mere  inci- 
dent. 

Another  objection  to  the  law  is  found  in 
its  provision  that  the  warehouseman  shall  in- 
sure the  grain  of  others  at  his  own  expense. 
This  may  be  burdensome,  but  it  affects  alike 
all  engaged  in  the  business,  and,  if  it  be  re- 
garded as  contrary  to  sound  public  policy, 
those  affected  must  instruct  their  representa- 
tives in  general  assembly  met  to  provide  a 
remedy. 

The  plaintiff  in  error,  in  his  answer  to  the 
writ  of  mandamus,  based  his  defense  wholly 
upon  grounds  arising  under  the  constitution 
of  the  state  and  of  the  United  States.  We 
are  limited  by  this  record  to  the  questions 
whether  the  legislature  of  North  Dakota,  in 
regulatmg  by  a general  law  the  business  and 
charges  of  public  warehouses  engaged  in  ele- 
vating and  storing  grain  for  profit,  denies  to 
the  plaintiff  in  error  the  equal  protection  of 
the  laws  or  deprives  him  of  his  property  with- 
out due  process  of  law,  and  whether  such 
statutory  regulations  amount  to  a regulation 
n commerce  between  the  states.  The  allega- 
10ns  and  arguments  of  the  plaintiff  in  error 
lave  failed  to  satisfy  us  that  any  solid  dis- 
mcUon  can  be  found  between  the  cases  in 
vhich  those  questions  have  been  heretofore 
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determined  by  this  court  and  the  present 
one.  The  judgment  of  the  court  below  is  accord - 
ingly  affirmed. 


Mr.  Justice  Brewer  dissenting: 

I dissent  from  the  opinion  and  judgment  of 
the  court  in  this  case.  Reliance  is  placed  in 
that  opinion  on  Munn  v.  Illinois,  94  U.  S.  113: 
[24:77]  and  Budd  v.  New  York,  143  U.  S.  517 
[36:247],  4 Inters.  Com.  Rep.  45.  In  the  dis- 
senting opinion  I filed  in  the  latter  case,  I ex- 
pressed, so  far  as  was  necessary,  my  views  in 
reference  to  the  general  propositions  laid  down 
in  the  two  cases,  and  I do  not  desire  to  repeat 
what  I there  said.  It  is  a significant  fact  that 
in  Union  Pac.  It.  Go.  v.  United  Stales  Sink- 
ing Fund  Gases’')  99  U.  S.  700,  747  [25:496 
511],  and  in  Wabash,  St.  L.  & P.  R Go  v Il- 
linois, 118  U.  S.  557,  569  [30:244,  248],  1 Inters. 
Com.  Rep.  31,  Mr.  Justice  Bradley  and  Mr. 
Justice  Miller,  who  concurred  in  the  judgment 
in  Munn  v.  Illinois,  each  sought  to  limit  and 
qualify  the  scope  of  the  language  used  by  the 
Chief  Justice  in  that  case.  These  are  the 
words  of  Mr.  Justice  Bradley: 

“The  inquiry  there  was  as  to  the  extent  of 
the  police  power  in  cases  where  the  public 
interest  is  affected;  and  we  held  that  when 
an  employment  or  business  becomes  a matter 
of  such  public  interest  and  importance  as  to 
create  a common  charge  or  burden  upon  the 
citizen;  in  other  words,  when  it  becomes  a 
practical  monopoly,  to  which  the  citizen  is 
compelled  to  resort,  and  by  means  of  which 
a tribute  can  be  exacted  from  the  community, 
it  is  subject  to  regulation  by  the  legislative 
power.” 

And  this  is  the  language  of  Mr.  Justice  Mil- 
ler, delivering  the  opinion  of  the  court : 

And  in  that  case  the  court  was  presented 
with  the  question,  which  it  decided,  whether 
any  one  engaged  in  a public  business,  in  which 
all  the  public  had  a right  to  require  his  serv- 
ice, could  be  regulated  by  acts  of  the  legis- 
lature in  the  exercise  of  this  public  function 
and  public  duty,  so  far  as  to  limit  the  amount 
of  charges  that  should  be  made  for  such  serv- 
ices.” 

I desire,  however,  specially  to  notice  the 
facts  disclosed  by  this  record,  and  to  point 
out  to  what  extent  the  decision  of  this  court 
now  goes.  The  case,  coming  from  the 
supreme  court  of  the  state  of  North  Dakota 
must  be  determined  upon  the  record  as  it  is 
presented.  Nothing  can  be  added  to  or  taken 
from  the  facts  as  established  by  that  record. 
The  case  was  heard  and  determined  upon  a 
demurrer  to  the  return  made  by  the  defend- 
ant to  the  petition  and  writ  of  mandamus, 
and  of  course  upon  such  demurrer  the  facts 
stated  in  the  return  are  to  be  taken  as  true. 
From  that  return  it  appears  that  along  the 
line  of  the  Great  Northern  Railroad  in  the 
state  of  North  Dakota  there  are  about  six 
hundred  grain  elevators;  that  at  Grand  Har- 
bor, a small  way  station  on  the  line  of  that 
road,  there  are  three  elevators,  one  of  them 
being  that  owned  by  the  defendant;  that  de- 
fendant’s elevator  is  a small  one,  with  a ca- 
pacity of  30,000  bushels,  and  costing  about 
$3000.  For  aught  that  appears,  the  elevator 
was  on  the  private  property  of  the  defendant, 
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though  contiguous  to  the  railroad,  and  at  the 
railroad  station.  It  is  further  admitted: 

“ That  respondent’s  principal  business  is 
that  of  buying  wheat  at  Grand  Harbor,  North 
Dakota,  and  shipping  the  same  to  and 
selling  it  at  Minneapolis  and  Duluth,  Min- 
nesota, to  which  the  business  of  storing  grain 
for  third  persons  is  and  always  has  been  a 
mere  incident. 

“ That  all  grain  purchased  by  respondent  at 
his  said  elevator  is  purchased  for  the  sole  pur- 
pose of  being  shipped  to  and  sold  at  and  is 
shipped  to  and  sold  at  Minneapolis  and  Du- 
luth, Minnesota. 

“That  respondent  in  the  conduct  of  his 
said  business  contracts  with  millers  and  oilier 
purchasers  of  grain  at  said  Minneapolis  and 
Duluth  to  sell  and  deliver  to  said  persons  at  a 
future  and  fixed  date  certain  quantities  of 
wheat,  and  operates  and  maintains  his  said 
elevator  for  the  exclusive  purpose  of  purchas- 
ing grain  to  fill  said  contracts. 

“ That  in  seasons  when  the  grain  yield  is 
light  and  railroad  facilities  are  such  as  to 
enable  grain  to  be  moved  rapidly  there  is 
space  and  storage  capacity  in  respondent’s 
elevator  in  excess  of  that  used  by  respondent’s 
grain,  and  particularly  when  respondent’s 
contracts  for  the  sale  of  grain  are  small,  while 
at  other  times  when  the  yield  is  enormous,  as 
in  the  present  year,  respondent’s  contracts 
large,  and  the  quantities  of  grain  presented 
for  shipment  are  beyond  the  capacity  of  the 
railroads  to  move,  there  is  not  sufficient  stor- 
age capacity  in  respondent’s  elevator  to  hold 
and  store  the  grain  purchased  by  respohdent 
in  the  conduct  of  his  said  business. 

“ That  if  chapter  126  of  the  Laws  of  1891  is 
valid  and  its  effect  is  to  compel  respondent  to 
receive  all  grain  that  may  be  tendered  to  him 
for  storage  by  grain  commission  men,  farmers, 
grain  speculators,  and  others  without  refer- 
ence to  the  necessities  or  condition  of  respond- 
ent’s business  at  any  particular  time,  the  en- 
tire storage  capacity  of  respondent’s  elevator 
will  be  exhausted  in  storing  grain  for  third 
persons,  and  the  principal  business  of  respond- 
ent, to  conduct  which  his  capital  was  invested 
in  said  elevator,  will  be  utterly  ruined  and 
annihilated  for  want  of  storage  capacity  to 
contain  wheat  purchased  by  him  to  fill  con- 
tracts made  by  him  in  the  conduct  of  his  said 
business  and  respondent  subjected  to  suits  for 
damages  for  non-fulfilment  of  his  said  con- 
tracts.” 

The  rates  which  were  established  by  law 
were  as  follows : 

“1.  For  receiving,  elevating,  insuring,  de- 
livering, and  twenty  days’  storage,  two  cents 
per  bushel. 

“2.  After  twenty  days,  one  half  cent  per 
bushel  for  each  fifteen  days  or  part  thereof, 
but  not  to  exceed  five  cents  for  six  months.” 

It  appears  from  these  admissions  that  the 
principal  business  ot  defendant  was  that  of 
buying  wheat  and  shipping  it  to  Minneapolis 
and  Duluth  for  sale,  and  that  he  operated  and 
maintained  his  elevator  for  the  exclusive  pur- 
pose of  purchasing  grain  to  fill  his  contracts; 
and  while  at  the  time  the  elevator  was  not  full 
and  there  was  room  for  the  storage  of  the 
grain  tendered  by  the  petitioner,  and  the  de- 
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fendant  had  at  times  used  vacant  space  in  his 
elevator  for  the  storage  of  grain  of  others,  yet 
such  use  was  a mere  incident  to  and  subor- 
dinate to  his  principal  business  of  buying  and 
selling  grain,  for  which  principal  business  he 
exclusively  maintained  and  operated  his  ele- 
vator. 

Now,  my  first  objection  is  that  by  this  de- 
cision a party  is  compelled  by  the  mandate  of 
the  court  to  engage  in  a business  which  he 
never  intended  to  engage  in,  and  which  he 
does  not  desire  to  engage  in,  to  wit,  the  busi-  j 
ness  of  maintaining  a public  elevator.  His  l 
business  is  that  of  buying  and  selling  grain,  j 
and  he  operates  and  maintains  the  elevator,  I 
which  he  owns,  for  the  exclusive  purpose  of  j 
carrying  on  that  business.  That  he  may  have 
sometimes  accommodated  his  neighbors  by 
the  use  of  his  elevator  for  the  storage  of  their 
grain,  and  thus  to  a limited  extent  engaged  in 
that  business,  does  not  change  the  fact,  as 
admitted,  that  his  principal  business  was  that 
of  buying  and  selling,  and  that  he  operated 
and  maintained  that  elevator  exclusively  for 
the  carrying  on  of  that  business{  or  the  other 
admitted  fact  that,  if  he  is  compelled,  as  he  is 
compelled  by  this  mandate,  to  receive  grain 
as  tendered  so  long  as  he  has  storage  capacity 
unoccupied  in  his  elevator,  his  principal  busi- 
ness and  that  for  which  he  built  the  elevator 
will  be  utterly  ruined  and  destroyed. 

The  question  is  not  whether,  if  he  should 
receive  and  store  in  his  elevator  grain  for - 
others,  he  might  not  so  far  bring  himself  i 
within  the  scope  of  the  law  as  to  be  deemed 
for  that  transaction  engaged  in  the  business  ' 
of  maintaining  a public  elevator,  and  thus 
bound  by  the  charges  fixed  by  statute;  but 
whether,  when  he  maintains  an  elevator  ex-  i 
clusively  for  his  own  business,  the  fact  that  - 
at  times  he  has  used  vacant  room  in  it  for  the 
storage  of  the  grain  of  other  persons,  compels  ! 
him  to  receive  grain  when  tendered  irrespective 
of  the  injury  which  it  does  to  his  own  busi- 
ness.  And  it  is  admitted  that  at  the  time  of 
this  tender,  there  was  not  sufficient  storage  i 
capacity  in  his  elevator  to  hold  and  store  the  ! 
grain  purchased  by  him  in  the  conduct  of  his  i 
business.  And  this  is  a matter  of  no  trifling' 
moment  to  one  engaged  in  the  business  of 
buying  and  selling  grain.  He  cannot  know 
in  advance  when  grain  will  be  tendered  at  a 
price  which  will  justify  his  purchase  with  a 
view  to  profit.  The  fact  that  to-day  there  j 
may  be  storage  capacity  does  not  prove  that 
to-morrow  he  may  not  need  the  entire  capacity 
of  his  elevator.  And  yet,  if,  because  to-day 
there  is  room  in  his  elevator,  he  is  bound 
to  receive  any  grain  that  shall  be  tendered,  he 
may  to  morrow  be  unable  to  make  purchase 
of  the  offered  grain.  It  is  a matter  of  common 
knowledge  that  grain  is  not  put  into  and  taken 
out  of  an  elevator  in  an  instant.  And  if  once 
deposited  the  owner  cannot  be  compelled  to 
remove  it,  merely  for  the  accomodation  of  the  j 
warehouseman,  but  may  leave  it  there  indefi-  ! 
nitely,  so  long  as  he  pays  the  legal  charges. 
The  petition  was  for  a writ  of  mandamus  com 
manding  the  defendant  “so  long  as  the  capa- 
city of  his  said  elevator  is  sufficient  for  the 
purpose,  to  store  such  grain  as  may  be  ten- 
dered to  him  by  the  relator,”  and  the  decree 
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of  the  court  was  that  the  “writ  issued  as 
prayed  for,”  and  that  is  the  decision  which  is 
affirmed  by  this  court. 

I dissent  in  the  second  place  because  the 
facts  show,  in  the  words  of  Mr.  Justice  Brad- 
ley, no  “practical  monopoly,  to  which  the  cit- 
izen is  compelled  to  resort,  and  by  means  of 
which  a tribute  can  be  exacted  from  the  com- 
munity.” Along  the  line  of  this  single  road 
within  the  limits  of  this  state  there  are  about 
six  hundred  of  these  elevators,  owned  and 
operated  by  over  one  hundred  and  twenty-five 
different  persons,  varying  in  cost  of  construc- 
tion from  $500  to  $5000;  at  every  station  there 
is  land  purchasable  by  any  one  at  prices 
varying  from  $1.25  to  $40  per  acre,  and  a 
granary  sufficient  to  store  the  average  product 
of  an  ordinary  Dakota  farm  can  be  erected  at 
a cost  of  not  exceeding  $150.  So  it  is  that 
when  any  farmer  or  other  individual  can  at  a 
cost  of  less  than  $200  provide  himself  with  all 
the  facilities  for  storing  and  shipping  the  en- 
tire product  of  an  ordinary  farm,  when  along 
the  line  of  a single  railroad  there  are  six  hun- 
dred elevators  already  constructed,  owned, 
and  operated  by  one  hundred  and  twenty  five 
different  persons,  when  at  every  station  at 
which  grain  is  marketed  there  are  from  two 
to  ten  such  elevators,  it  is  held  that  there  ex- 
ists a monopoly  such  as  justifies  control  by 
the  public  of  the  prices  at  which  grain  shall 
be  stored  in  any  one  of  these  many  elevators. 
If  this  be  a monopoly,  justifying  public  con- 
trol of  prices  for  service,  I am  at  a loss  to  per- 


ceive at  what  point  the  fact  of  monopoly  will 
cease  and  freedom  of  business  commence. 
For  obviously  elevators  along  the  line  of  that 
road  were  as  plentiful  as  other  institutions  of 
industry,  and  as  easily  and  cheaply  construct- 
ed, and  therefore  savoring  no  more  of  monop- 
oly. 

I dissent,  in  the  third  place,  because  by  this 
law  the  elevator  man  is  bound  not  merely  to 
receive,  store,  and  discharge  the  grain  which 
is  tendered  to  him.  but  also  to  insure  and  pay 
the  cost  of  insurance,  it  matters  not  what  that 
cost  may  be,  whether  more  or  less  than  he  re- 
ceives for  the  whole  service.  I do  not  care  to 
enlarge  upon  this  matter.  If  the  legislature 
can  compel  a party,  though  confessedly  to  the 
disadvantage,  injury,  and  even  destruction  of 
his  own  special  business  of  buying  and  selling 
grain,  to  receive  and  store  grain  for  whoever 
may  demand  it  in  an  elevator  which  he  is 
maintaining  and  operating  for  the  exclusive 
carrying  on  of  his  own  business  at  any  price 
which  it  sees  fit  to  allow,  and  at  the  same  time 
compel  him  to  advance  the  money  to  insure 
the  property  thus  forced  upon  him,  I can  only 
say  that  it  seems  to  me  that  the  country  is 
rapidly  traveling  the  road  which  leads  to  that 
point  where  all  freedom  of  contract  and  con- 
duct will  be  lost.  For  these  reasons,  thus 
briefly  stated,  I am  constrained  to  dissent  from 
this  opinion  and  judgment. 

1 am  authorized  to  say  that  Mr.  Justice 
Field,  Mr.  Justice  Jackson,  and  Mr.  Justice 
White  concur  in  this  dissent. 


THE  CLEVELAND,  CINCINNATI,  CHICAGO  & ST.  LOUIS  RAILWAY  COMPANY, 

Plff.  in  Err., 

v. 

VICTOR  M.  BACKUS,  as  Treasurer  of  Marion  County,  Indiana. 

(See  S.  C.  154  U.  S.  439,  38  L.  ed.  1041.) 


1*  Pittsburg1,  C.  C.  & St.  L.  R.  Co.  v.  Backus,  154  I 2.  It  is  not  within  the  province  of  this  court  to  re- 
U.  S.  421, 38  L.  ed,  1031,  followed.  I view  any  question  as  to  the  admission  or  rejec- 


Note. — As  to  what  is  due  *• process  of  law,”  see 
note  to  Pearson  v.  Yewdall,  24:  436. 

As  to  15th  Amendment  to  United  States  Constitu- 
tion, its  construction  and  effect,  see  note  to  United 
States  v.  Reese,  23:  563. 

4s  to  direct  taxes,  see  note  to  Scholey  v.  Rew,  23:99. 

-4s  to  power  of  states  to  tax,  see  note  to  Dobbins 
v.  Erie  County,  10:  1022. 

That  taxation  of  stock  or  shares  in  corporation 
does  not  impair  obligation  of  contracts;  taxation  of 
shares  of  national  banks  and  other  corporations,  see 
note  to  Providence  Bank  v.  Billings,  7:  939. 

As  to  exemption  from  taxation;  whether  a contract 
or  not;  not  implied.  Bee  note  to  Tucker  v.  Furgu- 
son,  22:  805. 

-4s  to  when  an  injunction  to  restrain  the  collection  of 
a tax  will  be  granted,  see  note  to  Dows  v.  Chicago. 
20:  65. 

State  and  Federal  power  over  commerce;  what  is 
a regulation  of  interstate  commerce;  license  tax  on 
peddlers,  agents  and  drummers;  police  power. 

The  power  of  Congress  to  regulate  commerce 
between  the  states  attaches  only  upon  the  actual 
delivery  of  property  to  a common  carrier  for 
transportation,  or  the  actual  commencement  of  its 

Mem.  References  in  note  are  to  UTs.  Repts.  L.  ed. 
i Inter  S. 


transfer  to  another  state  and  continues  until  it  has 
reached  such  other  state  and  becomes  mingled  with 
the  general  mass  of  property  therein.  Re  Greene, 
52  Fed.  Rep.  104. 

Shipments  between  points  within  the  same  state 
do  not  constitute  interstate  commerce  because 
made  on  a railroad  which  extends  into  another 
state.  Campbell  v.  Chicago,  M.  & St.  P.  R.  Co.  17 
L.  R.  A.  443,  4 Inters.  Com.  Rep.  203. 

A statute  denying  the  right  of  a corporation  of 
another  state  to  bring  an  action  within  the  state 
until  it  has  filed  its  articles  of  incorporation  therein 
is  inoperative  as  to  an  action  brought  for  the  pur- 
chase price  of  goods  sold  within  the  state  by  com- 
mercial agents  or  drummers,  as  this  constitutes  in- 
terstate commerce.  Bateman  v.  Western  Star  Mill* 
Co.  4 Inters.  Com.  Rep.  260. 

The  imposition  by  the  state  of  a franchise  tax 
based  upon  the  capital  of  a telegraph  company  em- 
ployed within  the  state  is  not  an  imposition  on  in- 
terstate commerce.  People  v.  Campbell,  70  Hun,507. 

The  legislative  regulation  of  tolls  for  the  use  of 
a bridge  owned  by  a domestic  corporation  and  con- 
necting two  states  is  not  a regulation  of  interstate 
commerce.  Com.  v.  Covington  & C.  Bridge  Co.  14 
Ky.  L.  Rep.  836,  54  Am.  & Eng.  R.  Cas.  461. 

Making  a railroad  company  liable  for  fires  set 
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tion  of  testimony  in  the  state  court  which  does 
not  bear  directly  upon  some  matter  of  a Federal 
nature. 

3.  If  an  assessing  board,  seeking  to  assess  for  pur- 
poses of  taxation  a part  of  a road  within  a state, 
the  other  part  of  which  is  in  an  adjoining  state, 
ascertains  the  value  of  the  whole  line  as  a single 
property,  and  then  determines  the  value  of  that 
within  the  state,  upon  the  mileage  basis,  that  is 
not  a valuation  of  property  outside  of  the  state, 
if  no  special  circumstances  exist  to  distinguish 
between  the  conditions  in  the  two  states  such  as 
terminal  facilities  of  enormous  value  in  one  and 
not  in  another. 

4.  It  is  not  necessary  that  the  assessing  board  of 
a state  in  order  to  keep  within  the  limits  of  state 
jurisdiction  shall  treat  the  part  of  a railroad 
within  the  state  as  an  independent  line,  discon- 
nected from  the  part  without,  and  place  upon 
that  property  only  the  value  which  can  be  given 
to  it  if  operated  separately  from  the  balance  of 
the  road. 

5.  Where  an  assessing  board  is  charged  with  the 
duty  of  valuing  a certain  number  of  miles  of  rail- 
road within  a state  forming  part  of  a line  of  road 
running  into  another  state,  and  assesses  those 
miles  of  road  at  their  actual  cash  value  deter- 
mined on  a mileage  basis,  this  is  not  placing  a 
burden  upon  interstate  commerce,  beyond  the 
power  of  the  state,  simply  because  the  value  of 
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that  railroad  as  a whole  is  created  partly— and 
perhaps  largely  — by  the  interstate  commerce 
which  it  is  doing. 

6.  The  true  value  of  a line  of  railroad  is  something 
more  than  an  aggregation  of  the  values  of  sepa- 
rate parts  of  it,  operated  separately:  it  is  the  ag- 
gregate of  those  values  plus  that  arising  from  a 
connected  operation  of  the  whole. 

7.  When  a railroad  runs  into  two  states  each  state 
is  entitled  to  consider  as  within  its  territorial 
jurisdiction  and  subject  to  the  burdens  of  its 
taxes  the  proportionate  share  of  the  value  flow- 
ing from  the  operation  of  the  entire  mileage  as  a 
single  continuous  road. 

8.  While  no  state  can  impose  any  tax  or  burden 
upon  the  privilege  of  doing  the  business  of  inter- 
state commerce,  yet  it  has  the  unquestioned  right 
to  place  a property  tax  on  the  instrumentalities 
engaged  in  such  commerce. 

9.  The  rule  of  property  taxation  is  that  the  value 
of  the  property  is  the  basis  of  taxation;  the  value 
of  property  results  from  the  use  to  which  it  is 
put  and  varies  with  the  profitableness  of  that  use. 

10.  The  rule  of  all  property  taxation  is  the  rule  of 
value,  and  by  that  rule  property  engaged  in  in- 
terstate commerce  is  controlled  the  same  as 
property  engaged  in  commerce  within  the  state, 
this  does  not  cast  a burden  on  interstate  com- 
merce. 
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by  its  engines  or  on  its  right  of  way  is  not  a regu- 
lation of  commerce  among  the  states.  McCandless 
v.  Richmond  & D.  R.  Co.  18  L.  R.  A.  440, 38  S.  C.  103. 

A license  fee  imposed  by  a city  upon  each  pole 
and  a mile  of  wire  erected  by  a telegraph  company 
is  not  invalid  as  a restraint  upon  the  instruments 
of  interstate  commerce  and  communication.  Phil- 
adelphia v.  Postal  Teleg.  Cable  Co.  67  Hun,  21. 

A state  revenue  law  making  the  occupation  of 
sample  sellers  and  solicitors  a privilege,  and  re- 
quiring all  persons  selling  goods  by  sample  to,  or 
taking  orders  from  consumers,  to  pay  an  annual 
license  or  privilege  tax,  is  a tax  upon  interstate 
commerce  in  so  far  as  it  applies  to  nonresident 
drummers  selling  within  the  state,  for  nonresident 
principals,  goods  at  the  time  situated  or  to  be  man- 
ufactured without  the  state.  Hu rford  v.  State,  91 
Tenn.  669. 

The  ordinance  of  the  city  of  Chicago  requriug 
a license  fee  for  steam  tugboats  navigating  the 
Chicago  river,  which  boats  were  engaged  in  the 
coasting  and  foreign  trade  and  in  towing  vessels 
engaged  in  interstate  commerce  is  invalid.  Har- 
mon v.  Chicago,  147  U.  S.  396  (37:  216). 

State  legislation  prohibiting  the  sale  of  an  article 
imitating  or  resembling  butter  cannot  interfere 
with  the  sale  of  oleomargarine  imported  from  an- 
other state,  in  the  original  package  bearing  a 
United  States  revenue  stamp,  by  a person  holding 
a United  States  license  for  its  sale.  Waterbury 
v.  Egan,  3 Misc.  355. 

A state  law  is  void  as  an  interference  with  inter- 
state commerce  in  so  far  as  it  requires  original 
packages  of  baking  powder,  not  deleterious  to 
health,  manufactured  in  another  state,  by  citizens 
thereof  and  imported  into  the  former  state,  to  be 
labeled  in  any  particular  manner,  and  imposes  a 
penalty  for  such  sale  when  not  so  labeled.  Re  Ware, 
53  Fed.  Rep.  783. 

A state  statute  prohibiting  the  sale  of  seed  unless 
the  year  in  which  it  is  grown  is  plainly  marked  on 
each  package,  except  on  a sale  of  seed  in  open  bulk 
4 Inter  S. 


by  farmers  to  other  farmers  or  gardeners,  is  void  as  : 
to  seed  brought  from  another  state  and  sold  in 
original  packages.  Re  Sanders,  18  L.  R.  A.  549, 52 
Fed.  Rep.  802. 

The  police  power  of  a state  is  subordinate  to  that 
of  Congress  to  regulate  commerce  between  the 
states.  Com.  v.  Paul,  10  Pa.  Co.  Ct.  332. 

The  power  of  Congress  to  regulate  commerce 
among  the  states  does  not  embrace  commerce 
which  is  completely  internal  or  between  different  j 
parts  of  the  same  state.  Lehigh  Valley  R.  Co.  v. 
Pennsylvania,  145  U.  S.  192  (36:  672). 

In  the  carriage  of  freight  and  passengers  between  ; 
two  points  in  one  state,  the  mere  passage  over  the  1 
soil  of  another  state  does  not  render  that  business  ' 
foreign  which  is  otherwise  domestic.  Lehigh  Val-  , 
ley  R.  Co.  v.  Pennsylvania,  supra. 

A state  statute  requiring  railway  officers  to  as-  j 
sign  the  passengers  to  coaches  or  compartments  set 
apart  for  the  race  to  which  they  belong  is  a regu- 
lation of  commerce, which,  though  valid  as  applied 
to  domestic  passengers,  is  unconstitutional  as  ap- 
plied to  interstate  passengers.  State  v.  Hicks,  44 
La.  Ann.  770. 

The  Maine  statute  which  makes  railroad  tickets 
good  for  six  years,  with  the  right  of  the  holder  to 
stop  off  at  usual  stopping  places,  cannot  be  held  to 
apply  to  a ticket  purchased  in  Canada  for  a con- 
tinuous passage  over  defendant’s  road  from  that 
Dominion  through  Vermont  and  New  Hampshire 
into  Maine,  since,  applied  to  such  a case,  the  stat- 
ute would  be  unconstitutional  as  interfering  with 
both  state  and  foreign  commerce.  Lafarier  v. 
Grand  Trunk  R.  Co.  84  Me.  286. 

The  regulation  of  the  charges  of  a grain  elevator 
is  not  a regulation  of  interstate  commerce,  al- 
though the  grain  passing  through  it  is  brought 
from  another  state.  Budd  v.  New  York,  143  U.  8. 

517  (36: 247),  4 Inters.  Com.  Rep.  45. 

A statute  prohibiting  the  shipment  out  of  the 
state  of  oysters  taken  in  the  waters  of  the  state, 
while  they  are  in  shells,  and  also  prohibiting 


1894. 


679 


Cleveland,  C.  C.  & St.  L.  R.  Co.  v.  Backus. 

IN  ERROR  to  the  Supreme  Court  of  the  State  of  Indiana,  to  review  a decree  of  that 
court,  affirming  the  decree  of  the  superior  court  of  Marion  county,  in  that  state,  in  favor 
of  the  defendant,  Victor  M.  Backus,  treasurer  of  said  county,  in  an  action  brought  by  the 
Cleveland,  Cincinnati,  Chicago  & St.  Louis  Railway  Company,  plaintiff,  to  restrain  the 
collection  of  taxes  upon  the  property  of  said  company,  etc.  Affirmed. 

The  facts  are  stated  in  the  opinion. 


Mr.  John  T.  Dye  for  plaintiff  in  error. 

Messrs.  Alonzo  Greene  Smith,  Atty.  Gen.  of  Indiana,  William  A.  Ketcham, 

Albert  J.  Beveridge  and  John  W.  Kern  for  defendant  in  error. 


Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

This  case  is  similar  to  the  two  just  decided, 
in  that  it  was  a suit  brought  by  this  plaintiff 
in  the  same  court,  challenging  an  assessment 
of  its  railroad  property  for  the  same  year,  by 
the  same  board,  with  the  same  result  both  in 
the  trial  and  supreme  court  of  the  state. 
Hence  it  is  useless  to  reconsider  the  questions 
decided  in  those  cases  as  to  the  constitutional- 
ity of  the  act  itself,  or  those  which  depend 
solely  upon  like  testimony.  There  was,  how- 
ever, in  the  trial  of  this  case  a more  elaborate 
effort  to  show  that  the  state  board  included  in 
its  assessment  the  value  of  property  outside  | 


the  taking  of  such  oysters  by  any  person  who  is  not 
.a  resident  of  the  state,  is  not  unconstitutional  as  a 
regulation  of  interstate  commerce.  State  v.  Har- 
rub,  15  L.  R.  A.  761,  4 Inters.  Com.  Rep.  99,  95  Ala. 
176. 

A state  statute  prohibiting  game  birds  to  be 
killed  for  the  purpose  of  conveying  them  out  of 
the  state  is  not  an  unlawful  interference  with 
interstate  commerce.  State  v.  Geer,  13  L.  R.  A. 
804,  61  Conn.  144,  3 Inters.  Com.  Rep.  732. 

N.  Y.  Laws  1846,  chap.  62,  imposing  a duty  upon 
foreign  goods  sold  at  auction,  as  applied  to  salesi 
not  in  the  original  packages  in  which  they  were 
imported,  but  in  the  separate  packages  contained 
in  such  original  packages,  is  not  an  unauthorized 
interference  with  commerce  by  the  state.  People 
v.  Wilmerding,  62  Hun,  391. 

A state  statute  compelling]  the  shipment  of 
freight  within  a certain  time  after  delivery,  under  a 
penalty  for  default,  is  not,  an  unconstitutional 
regulation  of  interstate  commerce  as  to  freight 
for  shipment  out  of  the  state  as  it  does  not  tend  to 
trammel  or  obstruct,  but  to  expedite  such  com- 
merce. Bagg  v.  Wilmington,  C.  & A.  R.  Co.  14  L. 
R.  A.  596, 109  N.  C.  279. 

A statuting  prohibiting  the  manufacture,  sale  or 
offer  for  sale,  of  any  article  in  imitation  of  yellow 
butter,  but  providing  that  it  shall  not  prohibit  the 
sale  of  oleomargine  in  its  real  character,  free  from 
anything  that  looks  like  butter,  is  not  void  as  a 
regulation  of  commerce,  even  as  applied  to  the 
sale  of  oleomargine  in  the  original  packages  in 
wnich  it  was  brought  from  another  state.  Com.  v. 
Huntley,  15  L.  R.  A.  839, 156  Mass.  236. 

A merchandise  broker  may  be  required  as  a con- 
dition of  obtaining  a license  for  that  business,  to 
pay  a license  fee,  and,  in  addition,  2$  per  cent  upon 
his  gross  commission  from  the  business,  including 
that  which  is  wholly  interstate.  Ficklen  v.  Shelby 
County  Taxing  Dist.  145  U.  S.  1 (36: 61)1),  4 Inters. 
Com.  Rep.  79. 

A provision  of  the  Federal  Constitution  prohibit- 
ing discrimination  by  states  against  the  produce, 
«tc.,  of  other  states,  is  not  violated  by  Mo.  Rev. 
Stat.  §§  7211,  7212,  7217,  prohibiting  the  peddling  of 
patent  medicines  from  place  to  place  without  a 
license,  and  fixing  the  license  fee  for  peddling. 
State  v.  Smithson,  106  Me.  149. 
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the  state,  and  also  that  the  valuation  placed 
nominally  upon  the  property  within  the  state 
was  largely  based  upon  interstate  business  done 
by  the  plaintiff,  and  thus,  as  is  claimed,  to 
that  extent,  placed  a direct  burden  upon  inter- 
state commerce,  which,  it  is  conceded,  is  be- 
yond the  power  of  the  state  to  cast.  It  be- 
comes necessary,  therefore,  to  notice  a little  in 
detail  the  testimony  which  was  received,  as 
well  as  that  which  was  excluded  on  the  hear- 
ing. 

It  may  be  premised  that  there  was  much 
testimony  of  a character  similar  to  that  given 
in  the  other  cases.  Beyond  that,  there  was  a 
I large  amount  of  testimony  received  as  well  as 


One  soliciting  orders  for  goods  from  house  to 
house  cannot  refuse  to  comply  with  the  terms  of  a 
police  ordinance  regulating  such  business,  which 
applies  to  all  alike,  on  the  ground  that  he  is  en- 
gaged in  interstate  commerce  because  he  is  work- 
ing for  a person  domiciled  in  another  state,  and 
simply  exhibits  samples  and  takes  orders  which  are 
filled  by  another  agent  or  by  express.  Titusville 
v.  Brennan,  14  L.  R.  A.  100,  3 Inters.  Com.  Rep.  735, 
143  Pa.  642. 

A city  ordinance  imposing  a license  on  persons 
canvassing  for  goods  or  books  within  the  city  is  an 
attempt  to  regulate  interstate  commerce  in  so  far 
as  it  affects  a canvasser  for  one  doing  business  in 
another  state,  even  though  he  has  a branch  office 
within  the  city  to  supply  canvassers.  Re  Nichols, 
48  Fed.  Rep.  64.  , 

A license  fee  demanded  of  a manufacturer’s 
agent  employed  to  sell  goods  by  sample  in  Louisi- 
ana, the  good  being  shipped  directly  from  the  fac- 
tory in  another  state  to  the  purchaser,  is  illegal  as 
a tax  on  interstate  commerce.  McClellan  v.  Pet- 
tigrew, 44  La.  Ann.  356. 

Persons  engaged  in  showing  samples  of  goods 
manufactured  by  their  principal  at  his  residence 
in  another  state,  and  in  taking  orders  tor  such 
goods,  which  are  transmitted  to  the  principal  to  be 
filled,  cannot  be  compelled  to  pay  a license  tax  by 
the  state  in  which  they  are  operating,  whether 
they  are  within  its  statutory  definition  of  peddlers 
or  not.  Re  Spain,  14  L.  R.  A.  97,  47  Fed.  Rep.  208. 

A statute  requiring  express  companies  doing 
business  in  a state  to  pay  a license  tax  of  $500 
where  they  operate  less  than  100  miles  and  $1000 
for  over  100  miles,  is  unconstitutional  as  an  at- 
tempted regulation  of  interstate  commerce.  Com, 
v.  Smith,  92  Ky.  38. 

A state  may,  until  legislation  on  the  subject  by 
Congress,  authorize  the  erection  of  a bridge  across 
a navigable  river  within  the  state  not  in  the  line  of 
general  commerce.  State  v.  Leighton,  83  Me. 
419. 

The  police  power  of  a state  cannot  be  exercised 
over  interstate  transportation  of  subjects  of  com- 
merce. Com.  v.  Chesapeake  & O.  R.  Co.  3 Inters. 
Com.  Rep.  398. 

A state  cannot  prohibit  the  running  of  freight 
trains  on  Sundays,  so  far  as  they  are  engaged  in  in- 
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some  offered  and  rejected  for  the  purpose  of 
showing  what  was  presented  to  the  board  for 
consideration,  the  method  by  which  it  reached 
its  conclusions,  and  the  elements  which  en- 
tered into  its  estimate  of  value.  The  princi- 
pal witness  relied  on  in  respect  to  these  mat- 
ters was  the  secretary  of  state,  a member  of  the 
board.  By  him  it  was  proved  that  no  witness  was 
sworn  and  examined,  and  no  inquiry  made  in 
that  way,  as  to  the  value  of  this  property.  It 
appeared  that  the  return  made  by  the  company 
was  before  the  board  for  consideration.  The 
court  ruled  out  an  offer  to  prove  that  outside 
of  such  return  no  books,  papers,  or  documents, 
except  Poor’s  Manual  and  the  Investor’s  Guide, 
were  produced  before  the  board,  or  considered 
by  it  in  making  the  assessment;  that  Poor’s 
Manual  was  used  by  it  for  data  upon  which  to 
base  the  assessment;  and  specifically  that  this 
was  the  only  evidence  which  it  had  as  to  the 
number  of  miles  owned  and  leased  by  the 
plaintiff,  the  state  in  which  they  were  located, 
and  the  various  incumbrances  upon  the  differ- 
ent lines  of  road  included  in  the  system  be- 
longing to  the  plaintiff.  It  was  shown  that 
plaintiff  appeared  before  the  board  by  its  offi- 
cers, with  such  statements  as  they  desired  to 
make,  and  also  that  other  individuals  (es- 
pecially an  attorney  representing  Marion 


terstate  commerce.  Com.  v.  Chesapeake  & O.  R. 
Co.  supra. 

A state  statute  prohibiting-  freight  trains  running 
on  Sunday  between  sunrise  and  sunset,  except 
with  livestock  or  perishable  freight,  or  to  complete 
atrip  which  can  be  finished  before  9 A.  M.,  is  in- 
valid as  a regulation  of  commerce,  so  far  as  it  ap- 
plies to  interstate  freight  trains.  Norfolk  & W.  R. 
Co.  v.  Com.  13  L.  R.  A.  10T,  3 Inters.  Com.  Rep.  671, 
88  Va.  95. 

A contract  of  shipment  to  a city  in  the  same  state 
as  the  place  of  shipment  is  not  interstate  com- 
merce, although  the  yards  in  which  the  freight  is 
unloaded  extend  into  another  state,  and  the  freight 
is  actually  unloaded  in  such  other  state,  and  the 
place  of  business  of  the  consignee  is  also  therein. 
Scammon  v.  Kansas  City,  St.  J.  & C.  B.  R.  Co.  41  Mo. 
App.  194. 

A package  of  intoxicating  liquors  in  the  posses- 
sion of  a carrier  in  transit  from  one  state  to  another 
for  delivery  in  the  latter  is  interstate  commerce 
and  under  the  exclusive  jurisdiction  of  Congress! 
and  state  process  for  its  seizure  before  broken  or 
delivered  to  the  consignee  is  void.  State  v.  Intoxi- 
cating Liquors,  3 Inters.  Com.  Rep.  581,  83  Me. 
158. 

Ark.  Act  of  April  3, 1889,  to  regulate  the  sale  of 
wine  in  Arkansas, in  so  faras  it  authorizes  the  sale  of 
wine  made  from  grapes  grown  on  premises  within 
the  state,  and  prohibits  the  sale  of  wine,  made  out 
of  grapes  grown  out  of  the  state,  violates  the  Fed- 
eral Constitution.  State  v.  Deschamp,  3 Inters. 
Com.  Rep.  576, 53  Ark.  490. 

A state  cannot,  under  the  guise  of  exerting  its 
police  powers  or  of  enacting  inspection  laws,  make 
discriminations  against  the  products  and  industries 
of  some  of  the  states  in  favor  of  the  products  and 
industries  of  its  own  or  of  other  states.  Brimmer  v. 
Rebman,  138  U.  S.  78  (34:  862),  3 Inters.  Com.  Rep. 
485;  Yoight  v.  Wright,  141  U.  S.  62  (35:  638). 

A state  act  making  it  a misdemeanor  to  sell  cat- 
tle without  inspection,  before  slaughter  within  the 
state,  violates  the  commerce  clause  of  the  Federal 
Constitution.  State  v.  Klein,  3 Inters.  Com.  Rep. 
573, 126  Ind.  68. 

The  exaction  of  a license  fee  for  the  privilege  of 
purchasing  goods  to  be  shipped  to  another  state  is 
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county,  one  of  the  counties  through  which 
the  road  of  the  plaintiff  runs)  appeared  and 
made  arguments.  A series  of  questions  was 
put  to  the  witness,  of  which  this  is  a sample: 

“Q.  In  the  assessment  of  the  Cincinnati,  La 
Fayette  & Chicago  Railway,  extending  from 
Templeton,  Indiana,  to  the  Illinois  state  line,” 
(one  of  the  lines  in  plaintiff’s  system  and  in- 
cluded in  the  assessment)  “in  arriving  at  the 
basis  for  the  estimate  of  the  value  which  you 
placed  upon  the  main  line  of  that  road,  did 
you  consider  the  market  value  of  any  stocks; 
and,  if  so,  of  what  stocks  did  you  consider  the 
market  value?” 

— but  the  court  ruled  the  question  out  on  the- 
ground  that  it  was  an  attempt  to  inquire  into 
the  mental  processes  of  members  of  the  board. 
At  the  time  counsel  for  the  defendant 
stated : 

“ We  desire  to  let  the  record  show  at  this 
point,  may  the  court  please,  that  the  defend- 
ant will  interpose  no  objection  to  any  question 
asked  by  the  plaintiff  as  to  whether  or  not  the 
state  board  of  tax  commissioners  assessed  and 
valued  any  bonds,  stocks  or  anything  elsu 
outside  of  the  state,  and  that  we  will  not  object 
to  any  question  asked  any  member  of  the  state 
board  of  tax  commissioners  as  to  whether  or 
not  that  board  assessed  anything  else  than 


not  unconstitutional  as  a tax  upon  interstate  com- 
merce. Rothermel  v.  Meyerle,  9 L.  R.  A.  366,  3 
Inters.  Com.  Rep.  315, 136  Pa.  250. 

A license  tax  on  peddlers  is  not  an  unconstitu- 
tional regulation  of  commerce.  Re  Wilson,  12  L. 

R.  A.  624,  8 Mackey,  341;  State  v.  Bmert,  11  L.  R.  A.  : 
219,  3 Inters.  Com.  Rep.  527, 103  Mo.  241. 

A law  which  imposes  a license  tax  on  peddlers  is 
an  attempted  regulation  of  commerce  and  uncon- 
stitutional so  far  as  it  applies  to  one  going  from 
house  to  house  selling  by  samples,  forwarding  the 
orders  to  his  principal  in  another  state,  and  on  re- 
ceipt of  the  goods  delivering  them  personally.  Ex 
parte  Murray,  3 Inters.  Com.  Rep.  574,  93  Ala.  78; 
McLaughlin  v.  South  Bend,  10  L.  R.  A.  357, 126  Ind. 

471. 

The  solicitation  of  orders  for  books  within  a city  j\ 
by  an  agent  who  is,  like  his  principal,  a citizen  of 
another  state  to  which  all  orders  are  sent  to  be  j 
filled,  such  agent  neither  delivering  the  books  nor  ' 
collecting  any  money,  constitutes  interstate  com- 
merce and  an  ordinance  requiring  a license  for 
doing  such  business  is  void.  Re  White,  11  L.  R.  A-  j 
284,  3 Inters.  Com.  Rep.  531,  43  Fed.  Rep.  913. 

One  bringing  goods  into  Kentucky  from  another 
state  for  the  purpose  of  peddling  them  is  liable, 
the  same  as  a citizen  of  Kentucky,  to  pay  a ped- 
dler’s license  imposed  by  the  Kentucky  statute, 
and  to  all  the  penalities  for  refusing  to  do  so.  The 
statute  does  not  violate  the  interstate  commerce 
clause  of  the  United  States  Constitution.  Rash  v_ 
Farley,  91  Ky.  344. 

A tax  on  the  privilege  of  selling  fertilizers  is  a 
tax  on  the  fertilizers  and  therefore  invalid,  so  far 
as  it  relates  to  fertilizers  brought  from  other  states,, 
being  a tax  on  interstate  commerce.  American 
Fertilizing  Co.  v.  North  Carolina  Board  of  Agricul- 
ture, 11  L.  R.  A.  179,  3 Inters.  Com.  Rep.  532,  43  Fed, 

Rep.  609. 

A state  statute  which  requires  from  the  agent 
of  an  express  company  not  incorporated  by  the 
laws  of  that  state  a license  from  the  auditor  of  pub- 
lic accounts  before  he  can  carry  on  any  business 
for  such  company  in  the  state,  and  imposing  a 
fine  for  the  violation  of  the  statute,  is  repugnant 
to  the  power  of  Congress  to  regulate  commerce 
among  the  states,  where  a part  of  the  business 
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railroad  track  and  rolling  stock  inside  of  the 
state  of  Indiana.” 

The  plaintiff  did  not,  however,  apparently 
care  to  take  advantage  of  this  offer.  Other 
questions  were  put  to  the  witness,  like  the  fol- 
lowing: 

‘ ‘ In  assessing  the  Indianapolis  & St.  Louis 
Railroad,  you  placed  the  main  track  at  $27,- 
900  per  mile,  while  you  assessed  the  main 
track  of  the  Terre  Haute  & Indianapolis  Rail- 
road at  $21,800  per  mile,  being  $6000  per 
mile  less  than  the  track  of  the  St.  Louis  divis- 
ion of  the  three  C’s  & St.  L.  or  the  I.  & St. 
L.  railroad.  Now,  in  making  this  assess- 
ment, $21,800  per  mile,  or  $27,900  per  mile 
upon  the  main  track  of  the  St.  Louis  division 
of  the  three  C’s  & St.  L.,  did  you  or  not  con- 
sider the  gross  earnings  of  the  three  C’s  & 
St.  L.  railway,  including  earnings  derived 
from  carrying  freight  and  passengers  from 
points  within  to  points  without  the  stale  of 
Indiana  or  through  the  state  of  Indiana,  while 
engaged  as  a common  carrier  in  interstate 
commerce?” 

—but  the  court  sustained  objections  to  all  of 
them.  The  witness  was  also  asked,  but  not 
permitted  to  answer: 

“ Q.  Did  you  fix  the  value  upon  the  St. 


Louis  division  of  the  three  C’s  & St.  L.  rail- 
way— 1 mean  did  the  board — as  returned  to 
the  auditor  of  state  separately  or  did  you 
value  that  road  as  a part  of  the  three  C’s  & 
St.  L.  system  in  Ohio  and  in  Indiana,  and  did 
you,  having  reached  a unit  of  value  by  consid- 
ering the  whole  system,  distribute  that  unit  of 
value  according  to  mileage  over  the  operated 
and  leased  lines  and  parts  of  roads  in  Indiana 
of  the  plaintiff?” 

Another  series  of  questions  was  propounded, 
of  which  the  following  is  one: 

“Q.  Did  you  or  not,  in  assessing  and  fixing 
the  value  of  the  St.  Louis  division  and  of  the 
Chicago  division  and  of  the  leased  and  oper- 
ated lines  of  the  three  C’s  & St.  L.  railway  in 
the  state  of  Indiana,  place  or  add  anything  to 
the  value  of  said  lines  by  reason  of  the  fact 
that  it  had  a franchise?” 

Objections  were  made  by  the  defendant 
to  these  questions,  which  were  sustained,  but 
afterwards,  when  the  witness  was  again  on  the 
stand  the  objections  were  withdrawn,  where- 
upon the  plaintiff  withdrew  all  the  questions 
except  the  one  which  we  have  last  quoted,  and 
to  that  the  witness  answered, “We  did  not;  no, 
sir.” 

These  references  are  probably  sufficient  to 


done  by  the  agent  is  interstate  business.  Crutcher 
v.  Kentucky,  141  U.  S.  47  (35:  649). 

A state  tax  on  the  business  of  buying  and  selling 
“ futures  ” is  not  a tax  on  interstate  commerce,  al- 
though the  business  is  carried  on  by  the  agent  of  a 
citizen  of  another  state,  who  solicits  orders  within 
the  state  imposing  the  tax,  to  be  executed  out  of 
it.  Alexander  v.  State,  10  L.  R.  A.  859,  86  Ga.  246. 

A state  statute  which  requires  railroads  to  pro- 
vide separate  accommodations  for  the  white  and 
colored  races  is  within  the  power  of  the  state,  and 
is  not  a regulation  of  interstate  commerce.  Louis- 
ville, N.  O.  & T.  R.  Co.  v.  Mississippi,  133  U.  S.  587 
(33:  784),  3 Inters.  Com.  Rep.  801. 

A state  statute  compelling  railroad  companies  to 
furnish  double  decked  cars  for  sheep,  under  a 
penalty  for  failure  to  do  so  and  limiting  the  price 
per  carload,  is  void  as  an  attempted  regulation  of 
commerce,  when  applied  to  interstate  shipments. 
Stanley  v.  Wabash,  St.  L.  & P.  R.  Co.  8 L.  R.  A.  549, 

3 Inters.  Com.  Rep.  176, 100  Mo.  435. 

N.  Y.  Laws  1887,  chap.  116  as  amended  by  N.  Y- 
Laws,  1888,  chap.  189,  relating  to  the  heating  of 
steam  passenger  railroad  cars,  are  police  regula- 
tions, and  are  not  unconstitutional  as  being  inter- 
state commerce  regulations.  People  v.  New  York, 
N.  H.  & H.  R.  Co.  55  Hun,  409. 

A license  tax  assessed,  under  the  Pennsylvania 
act,  against  a railroad  company  which  is  a corpora- 
tion of  Virginia,  for  keeping  an  office  in  Philadel- 
phia for  the  use  of  its  officers,  stockholders,  agents 
and  employes,  is  unconstitutional  as  a tax  upon 
interstate  commerce,  when  the  company  is  en- 
gaged in  interstate  commerce.  Norfolk  & W.  R. 
Co.  v.  Pennsylvania,  136  U.  S.  114  (34: 394),  3 Inters. 
Com.  Rep.  178. 

The  Kentucky  statute  requiring  resident  agents 
of  foreign  express  companies  to  obtain  a license 
from  the  state  auditor, and  to  pay  the  fee  therefor, is 
not  void  as  an  attempt  to  regulate  interstate  com- 
merce. Crutcher  v.  Com.  89  Ky.  6,  40  Am.  & Eng. 
R.  Cas.  29. 

The  business  of  an  agent  being  to  solicit  passen- 
ger traffic  out  of  California  into  and  through  other 
states  to  New  York  city,  is  a part  of  interstate 
commerce,  which  cannot  be  restricted  or  taxed  by 
a municipal  corporation.  McCall  v.  California, 
136  U.  S.  104  (34:  391),  3 Inters.  Com.  Rep.  181. 
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A state  statute  prohibiting  the  sale  of  goods  by 
hawkers  or  peddlers  is  not  void  as  a regulation  of 
commerce,  where  there  is  no  discrimination 
against  nonresidents  or  goods  from  out  of  the 
state.  Com.  v.  Gardner,  7 L.  R.  A.  666, 133  Pa.  284. 

A state  tax  on  stove  range  agents  selling  goods 
which  are  in  the  state,  not  taking  orders  as  drum- 
mers, is  not  unconstitutional  as  a regulation  of 
interstate  commerce.  Hynes  v.  Briggs,  41  Fed. 
Rep.  468. 

A state  statute  requiring  a license  from  every 
peddler  or  itinerant  trader  by  sample  or  otherwise, 
unless  he  is  a disabled  soldier  of  the  state,  is  un- 
constitutional as  a regulation  of  commerce. 
Wrought  Iron  Range  Co.  v.  Johnson,  8 L.  R.  A.  273, 
3 Inters.  Com.  Rep.  146,  84  Ga.  754. 

An  ordinance  requiring  a license  tax  from  ped- 
dlers and  declaring  that  all  persons  selling  goods 
from  house  to  house  by  retail,  from  samples  or 
othei’wise,  shall  be  deemed  peddlers,  is,  so  far  as 
relates  to  sales  made  for  residents  or  other  states, 
void  as  a regulation  of  commerce  in  violation  of 
the  Constitution  of  the  United  States.  Re  Kimmel, 
3 Inters.  Com.  Rep.  114,  41  Fed.  Rep.  775. 

A state  statute  requiring  a privilege  tax  of  an 
express  company  for  doing  business  in  the  state  is 
unconstitutional,  as  the  business  is  an  agency  of 
commerce.  United  States  Exp.  Co.  v.  Hemming- 
wav,  39  Fed.  Rep.  60. 

A general  license  tax  on  a telegraph  company 
doing  business  in  different  states  affects  its  entire 
business,  interstate  as  well  as  domestic,  and  is  un- 
constitutional. St.  Louis  v.  Western  U.  Teleg.  Co. 
39  Fed.  Rep.  59. 

A tax,  under  state  laws,  for  the  privilege  of 
using  the  streets,  on  each  telegraph  or  telephone 
pole  erected  or  used  by  any  company  which  is  not, 
by  ordinance,  taxed  for  city  purposes  on  its  gross 
income,  is  a regulation  of  commerce  and  void.  St. 
Louis  v.  Western  U.  Teleg.  Co.  supra. 

The  imposition  of  a license  tax  on  a foreign 
traveling  agent,  selling  goods  by  sample  for  his 
principal  doing  business  without  the  state,  is  a 
regulation  of  interstate  commerce  and  invalid. 
State  v.  Agee,  83  Ala.  110;  Ft.  Scott  v.  Pelton,  39 
Kan.  764;  Asher  v.  Texas,  128  U.  S.  129  (32:  368),  2 
Inters.  Com.  Rep.  241. 
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fully  present  the  questions  for  consideration. 
It  will  not  be  claimed  that  it  is  within  the 
province  of  this  court  to  review  any  question 
as  to  the  admission  or  rejection  of  testimony 
which  does  not  bear  directly  upon  some  mat- 
ter of  a Federal  nature.  It  will  be  noticed  that 
no  testimony  was  ruled  out  showing,  or  tend- 
ing to  show,  what  was  in  fact  valued  and  as- 
sessed by  the  state  board.  There  was  also 
direct  testimony  that  no  franchise  belonging 
to  the  plaintiff  was  estimated  in  making  the 
assessment.  The  inquiry,  therefore,  in  view 
of  the  testimony  received  and  that  offered  and 
rejected  is  narrowed  to  these  two  matters: 
First.  If  an  assessing  board,  seeking  to  assess 
for  purposes  of  taxation  a part  of  a road 
within  a state,  the  other  part  of  which  is  in 
an  adjoining  state,  ascertains  the  value  of  the 
whole  line  as  a single  property  and  then  deter- 
mines the  value  of  that  within  the  state,  upon 
the  mileage  basis,  is  that  a valuation  of  prop- 
erty outside  of  the  state,  and  must  the  assess- 
ing board,  in  order  to  keep  within  the  limits 
of  state  jurisdiction,  treat  the  part  of  the 
road  within  the  state  as  an  independent  line, 
disconnected  from  the  part  without,  and  place 
upon  that  property  only  the  value  which  can 
be  given  to  it  if  operated  separately  from  the 
balance  of  the  road.  Second.  Where  an  as- 
sessing board  is  charged  with  the  duty  of 
valuing  a certain  number  of  miles  of  railroad 
within  a state  forming  part  of  a line  of  road 
running  into  another  state,  and  assesses  those 
miles  of  road  at  their  actual  cash  value  deter- 
mined on  a mileage  basis,  is  this  placing  a 
burden  upon  interstate  commerce,  beyond  the 
power  of  the  state,  simply  because  the  value 
of  that  railroad  as  a whole  is  created  partly — 
and  perhaps  largely — by  the  interstate  com- 
merce which  it  is  doing? 

With  regard  to  the  first  question,  it  is  as- 
sumed that  no  special  circumstances  exist 
to  distinguish  between  the  conditions  in  the 
two  states,  such  as  terminal  facilities  of  enor- 
mous value  inone  and  notin  another.  With  this 
assumption  the  first  question  must  be  answered 
in  the  negative.  The  true  value  of  a line  of 
railroad  is  something  more  than  an  aggrega- 
tion of  the  values  of  separate  parts  of  it, 
operated  separately.  It  is  the  aggregate  of 
those  values  plus  that  arising  from  a connected 
operation  of  the  whole,  and  each  part  of  the 
road  contributes  not  merely  the  value  arising 
from  its  independent  operation,  but  its  mile- 
age proportion  of  that  flowing  from  a con- 
tinuous and  connected  operation  of  the 
whole.  This  is  no  denial  of  the  mathematical 
proposition  that  the  whole  is  equal  to  the  sum 
of  all  its  parts,  because  there  is  a value  created 
by  and  resulting  from  the  combined  operation 
of  all  its  parts  as  one  continuous  line.  This  is 
something  which  does  not  exist,  and  cannot 
exist,  until  the  combination  is  formed.  A 
notable  illustration  of  this  was  in  the  New 
York  Central  Railroad  consolidation.  Many 
years  ago  the  distance  between  Albany  and 
Buffalo  was  occupied  by  three  or  four  compa- 
nies, each  operating  its  own  line  of  road,  and 
together  connecting  the  two  cities.  The  several 
companies  were  united  and  formed  the  New 
York  Central  Railroad  Company,  which  be- 
came the  owner  of  the  entire  line  between  Al- 
bany and  Buffalo,  and  operated  it  as  a single 
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road.  Immediately  upon  the  consolidation  of 
these  companies,  and  the  operation  of  the  prop- 
erty as  a single,  connected  line  of  railroad  be- 
tween Albany  and  Buffalo,  the  value  of  the 
property  was  recognized  in  the  market  as 
largely  in  excess  of  the  aggregate  of  the  values 
of  the  separate  properties.  It  is  unnecessary 
to  enter  into  any  inquiry  as  to  ihe  causes  of 
this.  It  is  enough  to  notice  the  fact.  Now, 
when  a road  runs  into  two  states  each  state  is 
entitled  to  consider  as  within  its  territorial 
jurisdiction  and  subject  to  the  burdens  of  its 
taxes  what  may  perhaps  not  inaccurately  be 
described  as  the  proportionate  share  of  the 
value  flowing  from  the  operation  of  the  entire 
mileage  as  a single  continuous  road.  It  is  not 
bound  to  enter  upon  a disintegration  of  values 
and  attempt  to  extract  from  the  total  value  of 
the  entire  property  that  which  would  exist  if 
the  miles  of  road  within  the  state  were  oper- 
ated separately.  Take  the  case  of  a railroad 
running  from  Columbus,  Ohio,  to  Indianapo- 
lis, Indiana.  Whatever  of  value  there  may 
be  resulting  from  the  continuous  operation  of 
that  road  is  partly  attributable  to  the  portion 
of  the  road  in  Indiana  and  partly  to  that  in 
Ohio,  and  each  state  has  an  equal  right  to 
reach  after  a just  proportion  of  that  value, 
and  subject  it  to  its  taxing  processes.  The 
question  is,  how  can  equity  be  secured  be- 
tween the  states,  and  to  that  a division  of  the 
value  of  the  entire  property  upon  the  mileage 
basis  is  the  legitimate  answer.  Taxing  a 
mileage  share  of  that  in  Indiana  is  not  taxing 
property  outside  of  the  state. 

The  second  question  must  also  be  answered 
in  the  negative.  It  has  been  again  and  again 
said  by  this  court  that  while  no  state  could 
impose  any  tax  or  burden  upon  the  privilege 
of  doing  the  business  of  interstate  commerce, 
yet  it  had  the  unquestioned  right  to  place  a 
property  tax  on  the  instrumentalities  engaged 
in  such  commerce.  See  among  many  other 
cases,  Marye  v.  Baltimore  & 0.  JR.  Go.  127  U. 
S.  117  [32:94];  Pullman  Palace  Car  Co.  v. 
Pennsylvania.  141  U.  S.  18  [35:  613],  3 Inters. 
Com.  Rep.  595. 

The  rule  of  property  taxation  is  that  the 
property  is  the  basis  of  taxation.  It  does  not 
mean  a tax  upon  the  earnings  which  the  prop- 
erty makes,  nor  for  the  privilege  of  using  the 
property,  but  rests  solely  upon  the  value.  But 
the  value  of  property  results  from  the  use  to 
which  it  is  put  and  varies  with  the  profitable- 
ness of  that  use,  present  and  prospective, 
actual  and  anticipated.  There  is  no  pecuniary 
value  outside  of  that  which  results  from  such 
use.  The  amount  and  profitable  character  of 
such  use  determines  the  value,  and  if  property 
is  taxed  at  its  actual  cash  value  it  is  taxed  up- 
on something  which  is  created  by  the  uses  to 
which  it  is  put.  In  the  nature  of  things  it  is 
practicaily  impossible — at  least  in  respect  to 
railroad  property — to  divide  its  value,  and  de- 
termine how  much  is  caused  by  one  use  to 
which  it  is  put  and  how  much  by  another. 
Take  the  case  before  us;  it  is  impossible  to  dis- 
integrate the  value  of  that  portion  of  the  road 
within  Indiana  and  determine  how  much  of 
that  value  springs  from  its  use  in  doing  inter- 
state business,  and  how  much  from  its  use  in 
doing  business  wholly  within  the  state.  An 
attempt  to  do  so  would  be  entering  upon 
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ti  mere  field  of  uncertainty  and  speculation. 
And  because  of  this  fact  it  is  something  which 
an  assessing  board  is  not  required  to  attempt. 
Take  for  illustration,  property  whose  sole  use 
is  for  purposes  of  interstate  commerce, such  as 
a bridge  over  the  Ohio  between  the  states  of 
Kentucky  and  Ohio.  From  that  springs  its 
entire  value.  Can  it  be  that  it  is  on  that  ac- 
■count  entirely  relieved  from  the  burden  of  state 
taxation?  Will  it  be  said  that  the  taxation 
must  be  based  simply  on  the  cost,  when  never 
was  it  held  that  the  cost  of  a thing  is  the  test 
of  its  value?  Suppose  there  be  two  bridges 
•over  the  Ohio,  the  cost  of  the  construction  of 
each  being  the  same,  one  between  Cincinnati 
and  Newport,  and  another  twenty  miles  below 
and  where  there  is  nothing  but  a small  village 
•on  either  shore.  The  value  of  the  one  will, 
manifestly,  be  greater  than  that  of  the  other, 
and  that  excess  of  value  will  spring  solely 
from  the  larger  use  of  the  one  than  of  the 
other.  Must  an  assessing  board  in  either  state, 
assessing  that  portion  of  the  bridge  within  the 
state  for  purposes  of  taxation,  eliminate  all  of 
the  value  which  flows  from  the  use,  and  place 
the  assessment  at  only  the  sum  remaining?  It 
is  a practical  impossibility.  Either  the  prop- 
erty must  be  declared  wholly  exempt  from 
.state  taxation  or  taxed  at  its  value,  irrespective 
of  the  causes  and  uses  which  have  brought 
about  such  value.  And  the  uniform  ruling  of 
this  court,  a ruling  demanded  by  the  har- 
monious relations  between  the  states  and  the 
national  government,  has  affirmed  that  the 
full  discharge  of  no  duty  entrusted  to  the  latter 


restrains  the  former  from  the  exercise  of  the 
power  of  equal  taxation  upon  all  private  prop- 
erty within  its  territorial  limits.  All  that  has 
been  decided  is  that,  beyond  the  taxation  of 
property,  according  to  the  rule  of  ordinary 
property  taxation,  no  state  shall  attempt  to 
impose  the  added  burden  of  a license  or  other 
tax  for  the  privilege  of  using,  constructing,  or 
operating  any  bridge,  or  other  instrumentality 
of  interstate  commerce,  or  for  carrying  on  of 
such  commerce.  It  is  enough  for  the  state 
that  it  finds  within  its  borders  property  which 
is  of  a certain  value.  What  has  caused  that 
value  is  immaterial.  It  is  protected  by  state 
laws,  and  the  rule  of  all  property  taxation  is 
the  rule  of  value,  and  by  that  rule  property  en- 
gaged in  interstate  commerce  is  controlled  the 
same  as  property  engaged  in  commerce  within 
the  state.  Neither  is  this  an  attempt  to  do  by 
indirection  what  cannot  be  done  directly — that 
is,  to  cast  a burden  on  interstate  commerce.  It 
comes  rather  within  that  large  class  of  state 
action,  like  certain  police  restraints,  which, 
while  indirectly  affecting,  cannot  be  considered 
as  a regulation  of  interstate  commerce,  or  a 
direct  burden  upon  its  free  exercise.  We 
answer  this  question,  therefore,  in  the  negative. 

These  are  the  only  matters  which  seem  to 
distinguish  this  case  from  the  two  preceding, 
and,  therefore,  the  judgment  of  the  supreme 
court  of  Indiana  is  affirmed. 

Mr.  Justice  Jackson  did  not  hear  the 
arguments  in  this  case  or  take  part  in  its  decis- 
ion. 


ILLINOIS  SUPREME  COURT. 


CHICAGO,^  BURLINGTON  & QUINCY  R.  CO.,  Appt., 

v. 

CHARLES  L.  JONES. 


(See  S.  C.  24  L.  R.  A.  141, 149  111.  361.) 


1.  A statute  prohibiting'  more  than  fair  and  reason- 
able rates  by  a railroad  corporation,  being  merely 
declaratory  of  a common  law  rule,  although  pe- 
nal, does  not  deprive  the  company  of  its  property 
without  due  process  of  law,  because  the  statute 
does  not  fix  any  limit  of  the  rates,— especially 
where  a provision  is  made  in  the  same  statute  for 
thefixingof  rates  by  commissioners. 

2.  There  is  no  unconstitutional  delegation  of  power 
to  railroad  commissioners  by  a statute  authoriz- 
ing them  to  fix  reasonable  maximum  rates  of 
charges  for  freight  and  passenger  traffic,  where 
their  schedule  is  not  final  but  is  made  merely 
prima  facie  evidence  of  the  reasonableness  of  the 
rates  established. 

3.  Making  a schedule  compiled  by  commissioners 
prima  facie  evidence  that  the  rates  therein  fixed 
are  reasonable  maximum  rates  of  charges  for 
railroad  carriage  does  not  infringe  upon  the  right 
of  trial  by  jury. 


4.  Provisions  in  a statute  as  to  unlawful  discrimina- 
tion in  rates  will,  even  if  unconstitutional,  not 
make  invalid  other  provisions  as  to  reasonable- 
ness of  rates. 

5.  Only  transportation  within  the  state,  and 
that  which  is  not  a part  of  any  continuous 
transportation  without  the  state,  is  within  the 
provisions  of  sections  1,  7,  8,  and  11  of  the  Act  of 
May  2, 1873.  and  these  do  not  therefore  affect  in- 
terstate commerce. 

6.  The  power  of  railroad  commissioners  to  make  a 
schedule  of  reasonable  maximum  rates  does  not 
impair  the  obligation  of  the  contract  of  a railroad 
company,  under  the  Act  of  1852,  which  authorized 
its  board  of  directors  to  establish  rates  of  toll 
from  time  to  time,  but  also  provides  that  the 
company’s  by-laws  shall  not  be  repugnant  to  the 
constitution  and  laws  of  the  state. 

7.  A schedule  of  rates  cannot  be  excluded  from  ev- 
idence under  the  Illinois  statutes  when  accompa. 


Note.— The  above  case  very  fully  presents  the  I 744;  Pensacola  & A.  R.  Co.  v.  State  (Fla.)  3 L.  R.  A. 
authorities  on  the  subject  of  state  regulation  of  I 661;  St.  Louis  & S.  F.  R.  Co.  v.  Gill  (Ark.)  11  L.  R.  A. 
carrier’s  rates.  See,  on  the  same  subject,  Chicago  | 452,  and  note;  Burlington,  C.  R.  & N.  R.  Co.  v.  Dey 
& N.  W.  R.  Co.  v.  Dey  (C.  C.  S.  D.  Iowa)  1 L.  R.  A.  ' (Iowa)  12  L.  R.  A.  436. 
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nied  by  a regular  certificate  of  the  commissioners 
as  to  its  publication  on  the  ground  that  it  never 
took  effect  because  never  published  as  required 
by  statute,  since  the  statutes  make  the  schedule 
and  accompanying  certificate  prima  facie  evi- 
dence that  the  schedule  offered  is  a schedule  of 
the  commissioners. 

8.  A statute  changing  a rule  of  evidence  is  applica- 
ble to  a pending  action. 


9.  An  amendment  to  a declaration  charging  a com- 
mon law  liability  or  implied  contract  obligation 
to  repay  money  obtained  by  wrongful  over- 
charges, states  a new  cause  of  action  within  the 
rule  as  to  the  statute  of  limitations,  where  the 
original  counts  sought  to  recover  treble  damages^ 
as  a statutory  penalty. 


Decided  April  2,  1894. 


APPEAL  by  defendant  from  a judgment  of  the  Circuit  Court  for  Knox  County  in  favor 
of  plaintiff  in  an  action  brought  to  recover  back  overcharges  of  freight  which  had 
been  exacted  of  plaintiff  by  defendant  for  the  carriage  of  livestock.  Affirmed. 


Statement  by  Magruder,  J. : 

This  was  an  action  in  debt,  brought  by 
appellee,  Charles  L.  Jones,  against  appel- 
lant, the  Chicago,  Burlington  & Quincy 
Railroad  Company,  under  the  Act  of  1873, 
to  recover  penalties  for  alleged  overcharges 
on  shipments  of  livestock  from  points  on  ap- 
pellant’s road  in  this  state  to  the  Union  Stock 
Yards,  Chicago.  The  suit  was  brought  in 
the  circuit  court  of  Knox  county  on  October 
17,  1882.  On  May  25,  1883,  appellee  filed  a 
declaration  consisting  of  two  special  counts. 
The  first  count  alleged  that  the  railroad  and 
warehouse  commissioners  made  and  pub- 
lished prior  to  October  2,  1873,  as  required 
by  law,  a schedule  of  reasonable  maximum 
rates  for  appellant ; that  appellee  shipped 
over  appellant’s  road,  subsequent  to  that 
date,  certain  cars  of  livestock  from  certain 
points  on  its  road  to  Chicago  ; that  appellant 
charged  and  received  from  appellee  certain 
rates  of  freight,  which  were  in  excess  of  the 
rates  fixed  in  the  commissioners’  schedule, 
whereby,  by  force  of  the  statute,  an  action 
accrued  to  appellee,  to  recover  three  times 
the  amount  of  the  overcharge,  and  a reason- 
able attorney’s  fee.  The  second  count  was 
the  same  in  form,  except  that  it  alleged  a 
second  schedule  made  and  published  by  the 
commissioners  prior  to  December  2,  1881,  and 
certain  shipments  made,  and  freights  charged 
and  received,  in  excess  of  the  commissioners’ 
rates,  subsequent  to  that  date.  On  June  9, 
1883,  appellant  filed  four  pleas  to  the  dec- 
laration. The  first  two  pleas  set  out  at  length 
the  corporate  organization  of  appellant,  and 
the  several  special  charters  of  the  different 
companies  forming  it,  by  consolidation ; 
that,  by  these  charters,  appellant  was  given 
power  by  the  legislature  to  fix  its  own  rates 
of  freight  and  fare  ; and  that  the  statute  under 
which  the  suit  was  brought  was  in  violation 
of  the  obligation  of  the  "contract  between  it 
and  the  state.  The  third  plea  was  nil  debet; 
and  the  fourth,  that  the  cause  of  action  did 
not  accrue  within  two  years.  On  June  11, 
1883,  the  cause  was  removed  to  the  circuit 
court  of  the  United  States,  but  on  September 
8,  1890,  was  remanded,  and  redocketed  in  the 
state  court.  In  February,  1891,  appellee  filed 
an  amended  declaration,  which  consisted  of 
191  special  counts.  All  of  these  counts,  ex- 
4 Inter  S. 


cept  the  last,  declared  on  single  shipments  on' 
different  dates,  and  were  the  same  in  form. 
Each  of  the  first  124  counts  averred  the  mak- 
ing and  publication  by  the  railroad  and  ware- 
house commissioners  of  a schedule  of  reason- 
able maximum  rates  for  appellant  prior  to- 
October  2,  1873, — the  rate  fixed  by  the  sched- 
ule,— the  rate  charged,  and  the  excess,  and 
that  thereby,  by  force  of  the  statute,  a cause* 
of  action  accrued  to  the  plaintiff  for  three 
times  the  alleged  overcharge,  and  an  at- 
torney’s fee.  The  remaining  counts,  except 
the  last,  were  the  same  in  form,  except  that 
they  averred  the  making  of  a second  schedule 
prior  to  December  2,  1881,  and  shipments 
subsequent  to  that  date.  The  last  count  did 
not  count  on  the  statute,  but  averred  certain 
shipments,  and  that  the  rates  charged  and  re- 
ceived were  unreasonable,  and  that  thereby 
the  defendant  became  indebted  to  appellee  for 
the  alleged  overcharge  above  a reasonable 
rate.  To  this  declaration,  appellant  filed 
seven  pleas.  The  first  and  second,  to  all  the 
counts  except  the  last,  set  up  appellant’s 
charters,  and  the  right  claimed  by  it  to  fix 
its  own  rates,  and  that  the  statute  sued  on 
was  a violation  of  the  obligation  of  its  con- 
tract with  the  state,  substantially  as  in  the 
first  and  second  pleas  to  the  original  declara- 
tion. The  third  plea  was  nil  debet.  The- 
fourth  and  seventh  pleas,  to  all  the  counts 
except  the  last,  averred  that  the  causes  of 
action  alleged  did  not  accrue  within  two 
years  before  the  commencement  of  the  suit. 
The  sixth  plea  averred  that  the  cause  of  action 
set  out  in  the  last  count  did  not  accrue  to  the 
appellee  within  five  years  before  the  filing,, 
or  obtaining  leave  to  file,  that  count.  Ap- 
pellee joined  issue  on  the  third,  fourth,  and 
seventh  pleas,  and  filed  a demurrer  to  the 
first,  second,  and  sixth  pleas,  the  fifth  having 
been  withdrawn.  The  demurrer  raised  two 
questions:  (1)  Whether  appellant’s  first  and 

second  pleas,  setting  up  its  charter  provis- 
ions, constituted  a defense  ; and  (2)  whether 
the  cause  of  action  set  up  by  the  last  addi- 
tional count  was  a different  cause  of  action 
from  that  declared  on  in  the  original  declara- 
tion. The  court  sustained  appellee’s  de- 
murrer to  the  first  and  second  pleas,  and 
overruled  his  demurrer  to  the  sixth.  Issues 
were  subsequently  joined,  and  a trial  was 
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had  by  a jury.  On  the  trial,  appellee  gave 
•evidence  showing  the  various  shipments  made 
by  him  for  two  years  prior  to  the  commence- 
ment of  the  suit,  and  the  amount  of  freight 
paid  on  each,  and  to  establish  that  the  rate 
•charged  was  more  than  a reasonable  rate,  and 
the  alleged  overcharges,  and  gave  in  evidence 
(1)  a schedule  of  maximum  rates,  purporting 
to  have  been  made  by  the  railroad  and  ware- 
house commissioners  for  appellant,  dated 
September  1,  1873,  consisting  of  a classifica- 
tion of  freight,  and  a tabulation  of  rates 
referring  to  this  classification,  with  a certifi- 
cate of  the  railroad  and  warehouse  commis- 
sioners attached,  as  to  the  dates  of  publica- 
tion; (2)  a like  schedule  of  reasonable 
maximum  rates,  purporting  to  have  been 
made  by  the  railroad  and  warehouse  commis- 
sioners for  appellant,  dated  December  1,  1881, 
and  also  having  a certificate  of  the  railroad 
and  warehouse  commissioners  attached,  as  to 
the  dates  of  publication.  To  the  admission 
of  these  schedules  in  evidence,  appellant  ob- 
jected, on  the  grounds,  among  others,  (1) 
that  the  statute  on  which  the  suit  was  brought 
was  unconstitutional  and  void  ; (2)  that  the 
provision  of  the  statute  making  the  commis- 
sioners’ schedule  prima  facie  evidence  of  rea- 
sonable maximum  rates  was  unconstitutional 
and  void  ; (3)  that  the  schedule  was  not  pub- 
lished as  required  by  the  statute,  and  there- 
fore never  went  into  effect  as  a schedule. 
Among  the  instructions  asked  by  appellant, 
and  refused  by  the  court,  were  (1)  an  in- 
struction that,  under  the  pleadings  and  evi- 
dence, the  plaintiff  was  not  entitled  to  re- 
cover ; (2)  an  instruction  that  in  arriving  at 
their  verdict  the  jury  should  disregard  the 
schedule  of  September,  1873 ; (3)  an  instruc- 
tion that  in  arriving  at  their  verdict  the  jury 
should  disregard  the  schedule  of  December, 
1881.  The  jury  rendered  a verdict  in  favor 
of  appellee  for  $2868.60,  and  the  court  sub- 
sequently assessed  appellee’s  attorney’s  fee 
at  $1200.  A motion  for  a new  trial  was  en- 
tered, and  overruled,  and  judgment  was  ren- 
dered in  favor  of  appellee  for  the  amount  of 
the  verdict  and  costs.  From  this  judgment, 
appellant  has  appealed  to  this  court. 

Messrs.  Herrick  & Allen  for  appellant. 

Messrs.  J.  B.  Cessna  and  Willoughby 
& Barnes  for  appellee. 

Magruder,  J. , delivered  the  opinion  of 
the  court : 

The  questions  presented  by  this  record  con- 
cern the  validity  of  the  system  under  which 
for  twenty  years  or  more,  the  rates  of  railroad 
charges  for  the  transportation  of  passengers 
and  freight  have  been  controlled  and  regu- 
lated by  this  state,  through  the  medium  of  a 
board  of  railroad  and  warehouse  commis- 
sioners. The  principal  points  raised  by  the 
demurrers  to  the  pleas,  by  the  objections  to 
the  introduction  of  evidence,  and  by  the  re- 
fusal of  instructions,  relate  to  the  constitu- 
tionality of  the  act  of  the  legislature  of  this 
state,  approved  May  2,  1873,  in  force  July  1, 
1873,  entitled  “An  Act  to  prevent  extortion 
and  unjust  discrimination  in  the  rates  charged 
for  the  transportation  of  passengers  and , 
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freights  on  railroads  in  this  state,  and  to 
punish  the  same,  and  prescribe  a mode  of 
procedure  and  rules  of  evidence  in  relation 
thereto,  and  to  repeal  an  act  entitled  ‘An  Act 
to  prevent  unjust  discriminations  and  extor- 
tions in  the  rates  to  be  charged  by  the  dif- 
ferent railroads  in  this  state  for  the  transpor- 
tation of  freights  on  said  roads,  ’ approved 
April  7,  A.  D.  1871.”  2 Starr  & C.  Anno. 
Stat.  p.  1961 ; Rev.  Stat.  1885,  chap.  114, 
p.  951,  §§  124-133.  Section  1 provides: 
“If  any  railroad  corporation,”  etc.,  “shall 
charge"  collect,  demand,  or  receive  more  than 
a fair  and  reasonable  rate  of  toll  or  compen- 
sation for  the  transportation  of  passengers  or 
freight,  . . . the  same  shall  be  deemed 

guilty  of  extortion,  and  upon  conviction 
thereof  shall  be  dealt  with  as  hereinafter 
provided.”  Section  6 provides:  “If  any 

railroad  corporation  shall,  in  violation  of  any 
of  the  provisions  of  this  act,  ask,  demand, 
charge,  or  receive  of  any  person  or  corpora- 
tion any  extortionate  charge  or  charges  for 
the  transportation  of  any  passengers,  goods, 
merchandise,  or  property,  . . . the  person 

or  corporation  so  offended  against  may,  for 
each  offense,  recover  from  such  railroad  cor- 
poration, in  any  form  of  action,  three  times 
the  amount  of  the  damages  sustained  by  the 
party  aggrieved,  together  wdth  costs  of  suit 
and  a reasonable  attorney’s  fee,  to  be  fixed  by 
the  court,  ” etc.  Section  8 is  as  follows  : “ The 
railroad  and  warehouse  commissioners  are 
hereby  directed  to  make,  for  each  of  the  rail- 
road corporations  doing  business  in  this  state, 
as  soon  as  practicable,  a schedule  of  rea- 
sonable maximum  rates  of  the  charges  for  the 
transportation  of  passengers  and  freights,  and 
cars  on  each  of  said  railroads ; and  such 
schedule  shall,  in  all  suits  brought  against 
such  railroad  corporations  wherein  is  in  any 
way  involved  the  charges  of  any  such  rail- 
road corporation  for  the  transportation  of  any 
passengers  or  freight  or  cars,  or  unjust  dis- 
crimination in  relation  thereto,  to  be  deemed 
and  taken  in  all  courts  of  this  state  as  prima 
facie  evidence  that  the  rates  therein  fixed  are 
reasonable  maximum  rates  of  charges  for  the 
transporation  of  passengers  and  freight,  and 
cars  upon  the  railroads  for  which  said 
schedules  may  have  been  respectively  pre- 
pared. Said  commissioners  shall,  from  time 
to  time,  and  as  often  as  circumstances  may 
require,  change  and  revise  said  schedules. 
When  any  schedule  shall  have  been  made  or 
revised  as  aforesaid,  it  shall  be  the  duty  of 
said  commissioners  to  cause  publication 
thereof  to  be  made  for  three  successive  weeks 
in  some  public  newspaper  published  in  the 
city  of  Springfield  in  this  state.  All  such 
schedules  heretofore  or  hereafter  made  pur- 
ported to  be  printed  or  published  as  aforesaid, 
shall  be  received  and  held  in  all  such  suits 
as  prima  facie  evidence  of  the  schedules  of 
said  commissioners,  without  further  proof 
than  the  production  of  the  schedules  desired 
to  be  used  as  evidence,  with  a certificate  of 
the  railroad  and  warehouse  commissioners 
that  the  same  is  a true  copy  of  a schedule 
prepared  by  them  for  the  railroad  company 
or  corporation  therein  named,  and  that  the 
same  has  been  published  as  required  by  law, 
stating  the  name  of  the  paper  in  which  the 
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same  was  published,  together  with  the  date 
of  such  publication.” 

1.  The  first  ground  upon  which  counsel  for 
appellant  attack  the  act  is  that  it  is  void  for 
uncertainty,  in  not  defining  the  offenses  for  l 
which  the  penalties  provided  for  are  imposed. 
The  basis  of  this  attack  is  found  in  the  words  : 
“If  any  railroad  corporation,”  etc.,  “shall 
charge,”  etc.,  “more  than  a fair  and  rea- 
sonable rate,”  etc.  It  is  said  that  it  is  un- 
certain what  a fair  and  reasonable  rate  is  as 
the  determination  of  that  question  will  de- 
pend upon  a variety  of  considerations,  such, 
for  instance,  as  the  character  of  the  freight, 
the  necessity  of  dispatch,  the  cost  of  clean- 
ing and  unloading  cars,  the  risk  of  liability, 
as  affected  by  the  value  of  the  article  as  car- 
ried, the  volume  of  business,  the  amount  of 
car  room  required,  the  difficulty  of  the  serv- 
ice, the  special  attention  demanded,  etc.  ; 
that  the  offense  of  charging  more  than  a fair 
and  reasonable  rate  can  only  be  defined  when 
the  jury,  in  each  particular  case,  shall  decide 
from  the  evidence  before  them  what  is  a fair 
and  reasonable  rate ; that  the  statute,  being 
penal  in  its  character,  should  describe  the 
offense  in  terms  which  are  free  from  am- 
biguity ; and  that  the  enforcement  of  a stat- 
ute whose  meaning  is  thus  doubtful  violates 
that  provision  in  the  Federal  and  state 
constitutions  which  declares  that  no  person 
shall  be  deprived  “of  life,  liberty,  or 
property  without  due  process  of  law.  ” The 
difficulties  which  stand  in  the  way  of  de- 
termining what  are  reasonable  rates  also 
stand  in  the  way  of  embodying  in  a legal^ 
enactment  such  an  exact  definition  as  is  in- 
sisted upon.  If  the  legislature,  in  the  act 
passed  by  it,  fixes  particular  rates  or  charges, 
strict  compliance  therewith  may  work  hard- 
ship, in  view  of  the  impossibility  of  always 
providing  in  advance  for  the  effect  of  vary- 
ing circumstances  and  conditions.  The  first 
section  of  the  statute  is  merely  declaratory 
of  a well-known  principle  of  the  common 
law.  At  common  law  the  common  carrier 
was  obliged  to  receive  and  carry  all  goods 
offered  for  transportation,  upon  receiving  a 
reasonable  hire  ( Messenger  v.  'Pennsylvania 

R.  Go.  36  N.  J.  L.  407,  13  Am.  Rep.  457 ; 
New  England  Exp.  Co.  v.  Maine  Cent.  R.  Co. 
57  Me.  188,  2 Am.  Rep.  31)  ; and  the  court 
was  to  judge  of  the  reasonableness  of  the 
freight  charges.  Gard  v.  Callard,  6 Maule  & 

S.  70 ; Lowden  v.  Hierons , 2 Moore,  102 ; 
Baxendale  v.  Great  Western  R.  Co.  5 C.  B. 
N.  S.  330.  As  common  carriers  must  carry 
all  freight  offered  to  them  and  can  only  make 
a reasonable  charge  for  so  doing,  it  follows 
that  the  statute  is  only  an  expression  of  what 
was  the  law  without  the  statute.  Un- 
doubtedly, the  legislature  has  the  power  to 
declare  what  is  a reasonable  compensation, 
or  to  fix  the  reasonable  maximum  rates  of 
charges.  Dow  v.  Beidelman,  125  U.  S.  680,  31 
L.  ed.  841.  But  in  the  absence  of  statutory 
regulation  upon  the  subject,  the  courts  must 
decide  what  is  reasonable.  Dow  v.  Beidelman, 
supra ; Munn  v.  Illinois,  94  U.  S.  113,  24  L. 
ed.  77  ; Chicago , B.  & Q.  R.  Co.  v.  Iowa,  94  U. 
S.  155,  24  L.  ed.  94 ; Budd  v.  New  York,  143 
U.  S.  517,  36  L.  ed.  247,  4 Inters.  Com.  Rep. 
45.  This  being  so,  we  are  unable  to  see  how 
4 Inter  S. 


the  statute  here  deprives  the  appellant  of  it& 
property  without  due  process  of  law.  If  the 
legislature  has  failed  to  fix  a reasonable  rate, 
then  the  courts  must  decide  for  the  railroad 
companies,  when  controversies  arise,  what  is. 
a reasonable  rate.  Chicago,  B.  & Q.  R.  Co. 
v.  Iowa,  supra. 

But  we  held  in  Chicago,  B.  & Q.  R.  Co. 
v.  People,  77  111.  443,  that  the  first  section  of 
this  statute  should  be  construed  in  connection, 
with  the  eighth,  and  that  the  latter  section, 
by  providing  for  the  making,  by  the  railroad 
and  warehouse  commissioners,  of  a schedule 
of  reasonable  maximum  rates  for  each  of  the 
railroad  corporations  in  the  state,  furnished 
a uniform  rule  for  the  guidance  of  the  rail- 
road companies.  In  that  case  we  said : 
“When  that  is  done  there  will  be  a standard 
of  what  is  fair  and  reasonable,  and  the  stat- 
ute can  be  conformed  to  and  obeyed.  . . . 

It  is  true  that  the  taking  of  higher  rates  than 
those  fixed  by  the  commissioners’  schedule 
of  rates  is  not  the  exact  form  of  statutory 
offense,  and  the  taking  of  such  higher  rates 
might  not  subject  to  the  penalties  of  the  stat- 
ute, upon  the  making  of  proof  that  they  were 
fair  and  reasonable.  Still,  as  we  view  it,  to- 
constitute  the  offense  really  designed  and 
intended  by  the  statute,  regarding  it  in  its 
whole  scope  and  purpose,  the  rates  taken 
must  have  been  in  excess  of  the  schedule 
rates.  ” This  construction  of  the  two  sections, 
as  related  to  each  other,  is  not  forbidden  by 
the  character  of  the  act  as  a penal  statute. 
Although  penal  laws  are  to  be  construed 
strictly,  yet  “the  object  in  construing  penal 
as  well  as  other  statutes  is  to  ascertain  the 
legislative  intent.”  United  States  v.  Hart- 
well, 73  U.  S.  6 Wall.  395,  18  L.  ed.  832, 
The  statutory  counts  of  the  declaration  in 
the  case  at  bar  contain  an  averment  that  a 
schedule  of  rates  had  been  established  by  the 
board  of  commissioners,  and  that  the  defend- 
ant had  received  compensation  in  excess  of 
those  rates.  It  thus  avoids  the  defect  for 
which  the  declaration  in  Chicago,  B.  & Q. 
R.  Co.  v.  People,  supra,  was  condemned. 
Upon  this  branch  of  the  case,  counsel  for  ap- 
pellant rely  upon  the  case  of  Louisville  & N. 
R.  Co.  v.  Railroad  Commission  of  Tennessee, 
19  Fed.  Rep.  679,  decided  by  the  circuit  court 
of  the  United  States,  sitting  in  Tennessee ; 
but  a comparison  of  the  statute  of  Tennessee 
which  was  under  consideration  in  that  case 
with  the  Illinois  statute  under  which  the 
present  suit  is  brought  will  show  that  they 
differ  from  each  other  in  many  respects.  In 
Stone  v.  Farmers  Loan  & T.  Co.  116  U.  S. 
307.  29  U.  ed.  636,  the  Supreme  Court  of  the 
United  States  passed  upon  the  validity  of  a 
statute  of  Mississippi  passed  in  1884,  and  enti- 
tled “ An  Act  to  provide  for  the  regulation  of 
freight  andpassenger  rates  in  this  [that]  state, 
and  to  create  a commission  to  supervise,  the 
same  and  for  other  purposes,”  which  is  simi- 
lar, in  many  of  the  essential  features,  to  the 
111  inois  Act  of  1873.  It  was  objected  to  the  Mis- 
sippi  act  that  it  was  void  for  want  of  suffi- 
cient certainty,  and  the  case  of  Louisville  & 
N.  R.  Co.  v.  Railroad  Commission  of  Tennes- 
see, supra,  was  referred  to  in  support  of  the 
objection.  But  Chief  Justice  Waite,  in  de- 
livering the  opinion  of  the  court  in  the  Stone 
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Case,  says  of  the  Mississippi  statute  : “ It  is 

difficult  to  understand  precisely  on  what 
ground  we  are  expected  to  decide  that  this 
statute  is  so  inconsistent  and  uncertain  as  to 
render  it  absolutely  void  on  its  face.  . . . 

We  find  nothing  in  it  to  show  that  the  stat- 
ute, as  it  now  stands,  is  altogether  void  and 
inoperative.  ” See  also  Stone  v.  Yazoo  & M. 
V R.  Co.  62  Miss.  607,  52  Am.  Rep.  193. 
We  are  not  convinced  that  it  is  our  duty  to 
hold  said  Act  of  1873  void  for  uncertainty  in 
defining  the  offense  for  the  commission  of 
which  it  imposes  the  penalties  therein  men- 
tioned. 

2.  It  is  claimed  that  the  provision  con- 
tained in  said  section  8 which  authorizes  the 
commissioners  to  fix  for  each  of  the  railroads 
in  the  state  a schedule  of  reasonable  maxi- 
mum rates  is  unconstitutional,  as  being  an 
attempted  delegation  of  legislative  power. 
The  constitutional  provisions  on  this  subject 
are  as  follows:  “And  the  general  assembly 

shall,  from  time  to  time,  pass  laws  establish- 
ing reasonable  maximum  rates  of  charges  for 
the  transportation  of  passengers  and  freight 
on  the  different  railroads  in  this  state.” 
Const,  art.  11,  § 12,  1 Starr  & C.  Anno.  Stat. 
p.  163.  “The  general  assembly  shall  pass 
laws  to  correct  abuses  and  prevent  unjust 
discrimination  and  extortion  in  the  rates  of 
freight  and  passenger  tariffs  on  the  different 
railroads  in  this  state,  and  enforce  such  laws 
by  adequate  penalties  to  the  extent,  if  nec- 
essary for  that  purpose,  of  forfeiture  of  their 
property  and  franchises.”  Const,  art.  11, 
§ 15,  1 Starr  & C.  Anno.  Stat.  p.  164.  The 
power  to  regulate  and  control  the  charges  of 
railroad  companies,  or  other  agencies  engaged 
in  public  employments,  is  legislative,  and 
not  judicial.  Independently  of  such  consti- 
tutional provisions  as  are  above  quoted,  it  is 
now  the  settled  doctrine  in  this  country  that 
the  legislatures  of  the  states  have  the  power 
to  regulate  and  settle  the  freight  and  pas- 
senger charges  of  railroad  companies  ; and  the 
charges  for  services  of  other  employments 
which  are  public  in  their  character,  subject 
only  to  such  restraints  as  are  imposed  by 
charter  contracts,  and  by  the  authority  of 
Congress  to  regulate  foreign  and  interstate 
commerce.  Munn  v.  Illinois , 94  U.  S.  113, 
24  L.  ed.  77 ; Chicago,  B.  & Q.  R.  Co.  v. 
Iowa,  94  U.  S.  155,  24  L.  ed.  94 ; Budd  v. 
New  York,  143  U.  S.  517,  36  L.  ed.  247,  4 
Inters.  Com.  Rep.  45.  This  doctrine  is  not 
here  controverted.  It  is  admitted  that  if,  in 
the  Act  of  1873,  the  legislature  had  pre- 
scribed, in  definite  and  specific  figures,  rea- 
sonable maximum  rates  of  charges,  the  law 
would  have  been  valid.  By  an  Act  approved 
April  15,  1871,  the  legislature  of  Illinois 
classified  the  railroads  in  the  state  into  four 
classes,  and  provided  that  those  in  the  first 
class  should  be  limited  tb  2£  cents  per  mile, 
those  in  the  second  class  to  3 cents  per  mile, 
those  in  the  third  to  4 cents  per  mile,  and 
those  in  the  fourth  class  to  5|  cents  per  mile, 
as  compensation  for  the  transportation  of  any 
person  with  a certain  amount  of  ordinary  bag- 
gage. 111.  Laws  1871,  p.  640.  We  held  this 
law  to  be  valid.  Buggies  v.  People,  91  111. 
256.  The  Supreme  Court  of  the  United  States 
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affirmed  the  decision.  Ruggles  v.  Illinois,  108 
U.  S.  526,  27  L.  ed.  812. 

The  objection  made  to  the  Act  of  1873  is 
that  it  is  not  such  an  act  as  was  the  Act  of 
1871,  which  was  repealed  on  March  31,  1874. 
2 Starr  & C.  Anno.  Stat.  p.  2368.  The  Act  of 
1873  is  said  to  be  invalid  because,  instead  of 
establishing  reasonable  maximum  rates  of 
charges,  it  is  supposed  to  delegate  the  power 
to  establish  such  rates  to  the  railroad  and 
warehouse  commissioners.  It  has  been  held, 
in  a number  of  cases,  that  statutes  which 
create  boards  of  commissioners,  and  authorize 
them  to  make  schedules  of  rates  for  railroad 
companies,  are  not  invalid  for  the  reason 
here  urged.  The  doctrine  of  these  cases  is 
that  the  functions  of  such  boards  are  admin- 
istrative, rather  than  legislative ; that  the 
authority  conferred  upon  them  relates  merely 
to  the  execution  of  the  law  ; that  a grant  of 
legislative  power  to  do  a certain  thing  car- 
ries with  it  the  power  to  use  all  proper  and 
necessary  means  to  accomplish  the  end ; and 
that,  as  the  reasonableness  of  rates  changes 
with  circumstances,  and  legislatures  cannot 
be  continuously  in  session,  the  requirement 
that  the  statute  itself  shall  fix  the  charges 
might  preclude  the  legislature  from  the  use 
of  the  agen'cies  necessary  to  perform  the  duty 
imposed  upon  it  by  the  constitution ; in 
short,  that  the  legislature  may  authorize 
others  to  do  things  which  it  might  properly, 
but  cannot  conveniently  or  advantageously, 
do  itself.  State  v.  Chicago,  M.  & St.  P.  R. 
Co.  38  Minn.  281 ; Georgia  R.  Co.  v.  Smith , 
70  Ga.  694  ; Tilley  v.  Savannah,  F.  & W.  R. 
Co.  5 Fed.  Rep.  641 ; Chicago  & N.  W.  R.  Co. 
v.  Bey , 35  Fed.  Rep.  866 ; State  v.  Fremont 
& E.  M.  Valley  R.  Co.  22  Neb.  313,  23  Neb. 
117;  People  v.  Harper,  91  111.  357;  8 Am.  & 
Eng.  Enc.  Law,  p.  911. 

In  State  v.  Chicago,  M.  & St.  P.  R.  Co. 
supra , the  eighth  section  of  the  Minnesota 
statute,  which  was  there  held  to  be  constitu- 
tional, provided  that  the  railroad  and  ware- 
house commissioners  should  have  the  power, 
in  case  the  tariffs  of  rates,  fares,  charges,  or 
classifications  filed  and  published  by  the  rail- 
road companies  should  be  unreasonable,  to 
change  them,  and  make  them  reasonable,  and 
compel  the  carriers  to  adopt  them  as  thus 
changed,  and,  upon  refusal,  to  enforce  com- 
pliance by  mandamus ; and  said  section  also 
declared  that  it  should  be  unlawful  for  any 
common  carrier  to  charge  a higher  or  lower 
rate  than  that  fixed  and  published  by  the 
commission.  In  that  case  the  supreme  court 
of  Minnesota  interpreted  the  eighth  section 
to  mean  that  the  rates  recommended  and  pub- 
lished by  the  commission  in  the  manner  re- 
quired by  the  act,  were  not  simply  advisory, 
nor  merely  prima  facie  equal  and  reasonable, 
but  final  and  conclusive  as  to  what  were  law- 
ful or  equal  and  reasonable  rates,  and  that, 
in  proceedings  to  compel  compliance,  no  is- 
sue could  be  made,  or  inquiry  had,  as  to  the 
equality  and  reasonableness  of  the  rates  in 
fact.  It  was  there  conceded  by  counsel  that 
the  legislature  could  declare  the  schedule  of 
rates  fixed  by  the  commission  to  be  prima 
facie  evidence  of  what  was  equal  and  reason- 
able, but  the  court  held  that  the  legislature 
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had  the  power  to  create  a commission  whose 
judgment  or  determination  as  to  what  was 
reasonble  should  be  final  and  conclusive. 
The  Minnesota  case  was  taken  to  the  Supreme 
Court  of  the  United  States,  and  the  judgment 
therein  rendered  was  reversed  upon  the 
ground  that  the  Minnesota  statute,  as  con- 
strued by  the  supreme  court  of  that  state,  con- 
flicted with  the  constitutional  provision  for- 
bidding the  states  to  deprive  persons  of  their 
property  without  due  process  of  law.  Chi- 
cago, M.  & St.  P.  R.  Co.  v.  Minnesota,  134 
U.  S.  418,  33  L.  ed.  970.  In  the  latter  case, 
Mr.  Justice  Blatchford,  in  delivering  the 
opinion  of  the  court,  said  of  the  statute  : “ It 

deprives  the  company  of  its  right  to  a ju- 
dicial investigation,  by  due  process  of  law, 
under  the  forms  and  with  the  machinery  pro- 
vided by  the  wisdom  of  successive  ages  for 
the  investigation  judicially  of  the  truth  of  a 
matter  in  controversy,  and  substitutes  there- 
for, as  an  absolute  finality,  the  action  of  a 
railroad  commission,  which,  in  view  of  the 
powers  conceded  to  it  by  the  state  court,  can- 
not be  regarded  as  clothed  with  judicial 
functions,  or  possessing  the  machinery  of  a 
court  of  justice.”  From  this  d^ision,  Jus- 
tices Bradley,  Gray,  and  Lam^Hfcissented, 
and  held,  in  their  dissenting  cHpion,  that 
there  was  no  good  reason  why  tlnTlegislature 
might  not  delegate  the  duty  of  regulating 
and  fixing  the  charges,  so  as  to  make  them 
equal  and  reasonable,  to  such  a board  of  com- 
missioners as  was  provided  for  in  the  Min- 
nesota statute. 

Subsequently,  in  the  case  of  Budd  v. 
New  York,  143  U.  S.  517,  36  L.  ed.  247, 
4 Inters.  Com.  Rep.  45,  the  case  of  Chi- 
cago, M.  & St.  P.  R.  Co.  v.  Minnesota,  supra, 
was  reviewed  and  explained.  The  doctrine 
of  Munn  v.  Illinois,  supra,  and  of  the  other 
cases  known  as  the  “ Granger  Cases,  ” in  94  U. 
S.  155-181,  24  L.  ed.  94,  102,  was  adhered  to ; 
and  it  was  held  that  the  Minnesota  law  had 
been  declared  invalid  because  it  had  been 
construed  by  the  supreme  court  of  that  state 
“ as  providing  that  the  rates  of  charges  for 
the  transportation  of  property  by  railroads, 
recommended  and  published  by  the  com- 
mission, should  be  final  and  conclusive  as  to 
what  were  equal  and  reasonable  charges,  and 
that  there  could  be  no  judicial  inquiry  as  to 
the  reasonableness  of  such  rates.” 

We  understand  the  doctrine  of  Chicago,  M. 
& St.  P.  R.  Co.  v.  Minnesota,  supra,  and  of 
Budd  v.  New  York,  supra,  to  be  as  follows : 
The  legislature  has  the  power  to  directly  fix 
the  rates  of  charges.  It  has  the  right  to  declare 
what  is  reasonable.  When  it  does  so,  its  de- 
claration is  conclusive  as  to  the  reasonable- 
ness of  the  rates,  and  a charge  beyond  the 
maximum  fixed  by  it  must  be  regarded  as 
unreasonable.  But,  where  the  legislature 
creates  a commission  to  regulate  the  rates  of 
charges,  such  commission  has  no  power  to 
make  a schedule  of  rates  which  shall  be 
final  and  conclusive  evidence  as  to  the 
reasonableness  of  the  charges  is  unconstitu- 
tional, because  judicial  inquiry  is  thereby 
cutoff.  We  do  not,  however,  understand  the 
Federal  cases  to  hold  that  an  act  of  a state 
legislature  may  not  be  valid,  if,  while  omit- 
ting to  itself  fix  the  maximum  rates,  it  cre- 
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ates  a commission  with  authority  to  make  ) 
schedules  which  shall  be  prima  facie  evidence  I 
of  the  reasonableness  of  the  rates.  Where  the 
schedule  is  only  made  prima  facie  evidence, 
the  court,  in  a suit  against  the  carrier,  can 
inquire  and  determine  what  is  a reasonable 
rate  ; and  the  defect  which  was  found  to  exist 
in  the  Minnesota  law  is  thus  obviated.  Such 
is  the  character  of  the  Illinois  Act  of  1873, 
which  provides,  in  section  8,  that  the  sched-  ! 
ule  made,  published,  and  certified  by  the  | 
commissioners  shall,  in  all  suits  brought  j 
against  the  railroad  corporations,  involving 
their  freight  and  passenger  charges,  etc.,  be  j 
“deemed  and  taken,  in  all  courts  of  this  j 
state,  as  prima  facie  evidence  that  the  rates 
therein  fixed  are  reasonable  maximum  rates 
of  charges,  ” etc.  One  of  the  criticisms  made 
upon  the  construction  given  by  the  supreme 
court  of  Minnesota  to  the  statute  in  that  state 
is  expressed  in  Chicago,  M.  & St.  P.  R.  Co. 
v.  Minnesota,  supra,  in  the  following  words  : 

“ The  supreme  court  authoritatively  declares 
that  it  is  the  expressed  intention  of  the  legis- 
lature of  Minnesota,  by  the  statute,  that  the 
rates  recommended  and  published  by  the  com- 
mission, if  it  proceeds  in  the  manner  pointed 
out  by  the  act,  are  not  simply  advisory,  nor 
merely  prima  facie  equal  and  reasonable.” 
The  Mississippi  statute,  which  was  held  to 
be  a valid  law  in  Stone  v.  Farmers  Loan  & 

T.  Co.  supra,  contained  a provision  that  the 
determination  of  the  commissioners  should  be 
received  in  the  courts  as  prima  facie  evidence 
that  such  determination  was  right  and  proper. 

So,  also,  the  Iowa  statute,  which  was  held  < 
not  to  be  unconstitutional  as  a delegation  of 
legislative  power  in  Chicago  & N.  W.  R.  Co. 
v.  Bey , supra,  provided  that  the  schedule  1 
made  by  the  commissioners  should  be  prima 
facie  evidence  of  the  reasonableness  of  the 
rates  therein  charged,  in  all  suits  brought 
against  the  railroad  corporations. 

Under  the  constitutional  provisions  above 
quoted,  the  legislature  of  this  state  has  the 
right,  and  it  is  its  prerogative,  if  it  chooses  j 
to  exercise  it,  to  pass  a law  establishing  or 
fixing  reasonable  maximum  rates  of  charges.  I 
When  it  passed  the  Act  of  1873,  it  did  not 
choose  to  exercise  the  power  thus  conferred 
upon  it.  That  act  does  not  establish  rea-  • 
sonable  maximum  rates,  nor  does  it  delegate  1 
to  the  board  of  railroad  and  warehouse  com- 
missioners the  power  to  establish  such  rates. 
When  a board  is  authorized  to  make  a sched- 
ule of  rates,  and  their  schedule  is  merely 
given  the  force  and  effect  of  prima  facie  evi- 
dence as  to  the  reasonableness  of  the  rates  in 
a suit  involving  the  question  of  such  rea- 
sonableness, there  is  no  delegation  to  the 
board  of  the  legislative  power  to  establish 
rates.  The  legislature  thereby  merely  re- 
frains from  the  exercise  of  its  constitutional 
power,  and,  by  leaving  the  question  as  to  the 
reasonableness  of  the  rates  open,  makes  room 
for  the  exercise  by  the  courts  of  their  juris- 
diction upon  the  subject.  The  final  tribunal 
of  arbitrament  is  not  the  judiciary,  but  the 
legislature.  But  “when  the  legislature  de- 
clares that  the  charges  shall  be  reasonable,  or, 
which  is  the  same  thing,  allows  the  common 
law  rule  to  that  effect  to  prevail,  and  leaves 
the  matter  there,  then  resort  may  be  had  to 
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the  courts,  to  inquire  judicially  whether  the 
charges  are  reasonable.  ” Chicago , M.  & St.  P. 
p.  Co.  v.  Minnesota,  134  U.  S.  462,  33  L.  ed. 
983.  The  decision  in  Chicago,  M.  & St.  P. 
P.  Co.  v.  Minnesota,  supra,  does  not  base  the 
invalidity  of  the  Minnesota  statute  upon  the 
ground  that  the  provision  making  the  sched- 
ule of  the  commission  final  and  conclusive 
as  to  the  reasonableness  of  the  rates  was  a 
delegation  of  legislative  power  to  the  com- 
mission. Nor  do  we  deem  it  necessary  to 
decide  whether  such  a provision  would 
amount  to  a delegation  of  legislative  power, 
or  not.  But,  if  it  be  conceded  that  making 
the  schedule  of  the  commission  final  and  con- 
clusive as  to  the  rates  is  a delegation  of  legis- 
lative power,  it  is  sufficient  to  say,  in  the 
present  case,  that  the  Act  of  1873  does  not 
give  to  the  schedule  any  such  final  and  con- 
clusive effect  We  are  therefore  of  the  opin- 
ion that  the  act  is  not  unconstitutional  for 
the  second  reason  urged  upon  our  attention 
by  counsel. 

3.  It  is  argued  that  the  provision  of  the 
.-statute  making  the  schedule  of  the  com- 
missioners prima  facie  evidence  that  the  rates 
therein  fixed  are  reasonable  maximum  rates 
of  charges  is  unconstitutional  and  void,  not 
only  as  depriving  the  carriers  of  their  prop- 
erty without  due  process  of  law,  but  as  in- 
fringing upon  the  right  of  trial  by  jury.  We 
do  not  think  that  this  objection  should  be 
sustained.  In  the  first  place,  the  act  does  not 
deprive  the  railroad  corporations  of  the  right 
to  have  a judicial  determination  of  the  rea- 
sonableness of  the  rates,  if  they  are  not  satis- 
fied with  the  schedule  made  by  the  com- 
mission. The  courts  are  open  to  them  for  a 
^review  of  the  acts  of  the  commissioners  in 
fixing  the  rates  of  charges.  In  the  next  place, 
the  provision  is  an  exercise  by  the  legislature 
•of  its  undoubted  power  to  prescribe  the  rules 
•of  evidence.  2 Rice,  Ev.  pp.  806,  807  ; Com. 
v.  Williams,  6 Gray,  1 ; State  v.  Hurley,  54 
Me.  562.  Such  provisions  are  not  unusual. 
Oases  have  arisen  in  this  state  under  a stat- 
ute making  the  fact  of  injury  caused  by 
sparks  from  a locomotive  passing  along  the 
road  prima  facie  evidence  of  negligence,  and 
no  question  has  ever  been  raised  as  to  the 
validity  of  the  statute.  Pittsburg,  C.  & St. 
L.  P.  Co.  v.  Campbell,  86  111.  443 ; St.  Louis 
V.  & T.  H.  P.  Co.  v.  Funk,  85  111.  460; 
Toledo , W.  & W.  R.  Co.  v.  Larmon , 67  111. 
'68 ; Rockford,  P.  I.  & St.  L.  R.  Co.  v.  Rogers, 
■62  111.  346;  Chicago  & A.  R.  Co.  v.  Clampit, 
63111.  95;  Chicago  & A.  R.  Co.  v.  Quaintance, 
-58  111.  389.  Acts  making  tax  deeds  prima 
facie  evidence  of  the  regularity  of  the  pro- 
ceedings antecedent  to  the  deed  have  been 
held  to  be  valid.  2 Rice,  Ev.  p.  607 ; Hand 
v.  Ballou,  12  N.  Y.  541 ; Delaplaine  v.  Cook, 
7 Wis.  54  ; Allen  v.  Armstrong,  16  Iowa,  508  ; 
Wright  v.  Dunham,  13  Mich.  414 ; Cage  v. 
Caraher,  125  111.  451.  See  also  Williams  v. 
German  Mut.  F.  Ins.  Co.  68  111.  387.  Cases 
referred  to  by  counsel,  which  involve  the 
validity  of  acts  providing  for  references  to 
auditors  or  referees,  and  making  the  findings 
of  facts  by  them  in  their  reports  prima  facie 
evidence  of  the  facts  in  trials  before  juries, 
will  be  found  to  be  clearly  distinguishable 
from  the  case  at  bar.  The  supreme  court  of 
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Iowa  has  decided  that  a provision  making 
the  schedule  of  the  commission  prima 
facie  evidence  of  the  reasonableness  of  the 
rates  of  charges,  as  contained  in  a statute  of 
that  state  similar  to  the  said  Act  of  1873,  was 
not  obnoxious  to  the  objections  here  urged 
against  it,  saying:  “The  provision  of  the 

statute  that  the  rates  fixed  by  the  com- 
missioners shall  be  regarded  as  prima  facie 
reasonable  is  not  of  an  unusual  character,  and 
was  enacted  in  the  exercise  of  the  undoubted 
power  of  the  state  to  prescribe  rules  of  evi- 
dence in  all  proceedings  under  the  laws  of 
the  state.  The  law  presumes  the  acts  of 
officers  of  the  state  to  be  rightfully  done,  and 
gives  them  faith  accordingly.  This  rule  is 
not  unlike  the  provision  of  the  statute  com- 
plained of  by  the  plaintiff.  ” Burlington,  C. 
R.  & N.  R.  Co.  v.  Dey,  82  Iowa,  312,  12  L. 
R.  A.  436.  See  also  Chicago  & A.  R.  Co.  v. 
People,  67  111.  11,  16  Am.  Rep.  599. 

4.  It  is  contended  that  the  statute  has  been 
held  to  be  unconstitutional  as  to  interstate 
shipments,  and  that,  therefore,  it  is  void  as 
a whole.  This  contention  is  based  upon  the 
decisions  of  this  court  in  People  v.  Wabash, 
St.  L.  <&  P.  R.  Co.  104  111.  476,  and  Wabash, 
St.  L.  & P.  R.  Co.  v.  People,  105  111.  236, 
and  of  the  Supreme  Court  of  the  United  States 
in  Wabash,  St.  L.  & P.  R.  Co.  v.  Plinois,  118 
U.  S.  557,  30  L.  ed.  244.  In  the  Illinois 
cases  the  action  was  to  recover  for  unjust 
discrimination  in  carrying  the  same  class  of 
freight  from  Peoria  to  New  York  city  for  a 
less  sum  of  money  than  similar  freight  was 
carried  from  Gilman  to  New  York  city.; 
Peoria  being  a greater  distance  from  New 
York  than  Gilman,  and  being  86  miles  fur- 
ther west  in  Illinois  upon  the  defendant 
company’s  road  from  a station  near  the  east- 
ern boundary  of  Illinois,  than  Gilman.  The 
judgments  in  the  Illinois  cases  were  reversed 
by  the  United  States  Supreme  Court  in  the 
Wabash,  St.  L.  & P.  R.  Co.  case,  supra,  be- 
cause of  the  interpretation  placed  by  this 
court  upon  those  sections  of  the  Act  of  1873 
which  relate  to  unjust  discrimination,  and  not 
because  the  United  States  Supreme  Court  con- 
sidered the  Act  of  1873  invalid,  as  amount- 
ing to  an  attempted  regulation  of  commerce. 
The  latter  court,  in  the  Wabash,  St.  L.  & P. 
R.  Co.  case,  supra,  said:  “It  might  admit 
of  question  whether  the  statute  of  Illinois 
now  under  consideration  was  designed  by  its 
framers  to  affect  any  other  class  of  trans- 
portation than  that  which  begins  and  ends 
within  the  limits  of  the  state.  ” The  question 
whether  the  Illinois  statute  was  or  was  not 
so  designed  by  its  framers  was  not  as  care- 
fully considered  in  the  above  cases  as  it 
would  have  been,  had  it  not  been  for  the 
construction  therein  placed  upon  the  previous 
decisions  of  the  Federal  Supreme  Court.  The 
latter  decisions  were  then  understood  as  hold- 
ing that  a state  law  prohibiting  unjust  dis- 
crimination in  the  rates  of  charges  lor  the 
transportation  of  property  between  points 
wholly  within  the  state,  whether  it  was  a 
part  of  a continuous  carriage  to  a point  out 
of  the  state,  or  not,  was  not  invalid,  in  the 
absence  of  congressional  action  upon  the  sub- 
ject, and  when  construed  as  the  Act  of  1873 
was  construed  in  the  Illinois  cases.  With 
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such  understanding  of  the  Federal  rulings, 
this  court  held  that,  while  the  provisions  of 
the  Act  of  1878  relating  to  unjust  discrim- 
ination were  inoperative  upon  that  part  of 
the  contract  of  shipment  which  had  reference 
to  the  transportation  outside  of  the  state,  they 
were  binding  and  effectual  as  to  so  much  of 
the  transportation  as  was  within  the  limits 
of  the  state.  In  the  opinion  of  the  majority 
of  the  court  (Chief  Justice  Waite  and  Justices 
Bradley  and  Gray  dissenting)  in  Wabash , St. 
L.  & P.  B.  Co.  v.  Illinois , supra , Mr.  Justice 
Miller  said  : “It  cannot  he  denied  that  the 
general  language  of  the  court  in  these  cases, 
upon  the  power  of  Congress  to  regulate  com- 
merce, may  be  susceptible  of  the  meaning  | 
which  the  Illinois  court  places  upon  it.”  In 
the  same  opinion  the  same  learned  justice, 
in  speaking  for  the  majority,  while  stating 
that  they  were  bound  by  the  construction 
given  by  this  court  to  the  Illinois  statute, 
and  that  this  court  had  so  construed  the  stat- 
ute as  to  make  it  apply  to  commerce  among 
the  states,  also. said  : “If  the  Illinois  statute 
could  be  construed  to  apply  exclusively  to 
contracts  for  a carriage  which  begins  "and 
ends  within  the  state,  disconnected  from  a 
continuous  transportation  through  or  into 
other  states,  there  does  not  seem  to  be  any 
difficulty  in  holding  it  to  be  valid.”  Look- 
ing, however,  at  the  provisions  of  the  Act  of 
1878  which  have  reference  to  unjust  discrim- 
ination, in  the  light  of  the  construction  given 
to  them  in  the  Illinois  cases  above  referred 
to,  the  Federal  Supreme  Court  held  those  de- 
cisions invalid,  as  applied  to  unjust  discrim- 
ination in  the  rates  of  charges  for  the  trans- 
portation of  property  within  the  state,  when 
such  transportation  was  part  of  a continuous 
carriage  from  a point  within  to  a point  with- 
out the  state,  upon  the  ground  that  such 
construction  made  the  provisions  conflict 
with  the  constitutional  grant  to  Congress  of 
power  to  regulate  interstate  commerce.  This 
court  might  be  inclined  to  consider  the  ques- 
tion whether  the  construction  announced  in 
said  cases  and  accepted  by  the  United  States 
Supreme  Court,  may  not  have  been  incorrect, 
and  unauthorized  by  the  language  of  the  act, 
if  the  present  suit  had  arisen  under  those 
sections  of  the  act  which  have  reference  to 
unjust  discrimination.  But  the  case  at  bar 
arises  under  the  provisions  which  prohibit 
the  charge  of  more  than  fair  and  reasonable 
rates.  This  action  is  brought  for  damages 
growing  out  of  alleged  charges  of  unreason- 
able rates  for  the  transportation  of  property 
between  points  lying  wholly  within  the 
state,  and  not  being  part  of  a continuous 
transportation  to  any  point  outside  of  the 
state.  It  is  within  the  power  of  the  legis- 
lature to  so  amend  the  act  as  clearly  to  limit 
the  provisions  concerning  unjust  discrim- 
ination to  commerce  carried  on  within  the 
state. 

Counsel  claim  that  the  provisions  relating 
to  interstate  commerce  are  so  intimately  con- 
nected with  those  relating  to  commerce  car- 
ried on  wholly  within  the  limits  of  the  state 
as  not  to  be  separable,  the  one  from  the  other, 
and  that,  as  the  act  has  been  declared  invalid 
when  applied  to  interstate  commerce,  it  must 
also  be  invalid  as  applied  to  state  commerce. 
Upon  this  point,  reference  is  made  to  cases 
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holding  that  words  of  limitation  cannot  be 
introduced  into  a penal  statute,  so  as  to  make 
it  specific,  when,  as  expressed,  it  is  general 
only.  United  States  v.  Beese , 92  U.  S.  214, 

23  L.  ed.  563  ; Trade-Mark  Cases,  100  U.  S. 

82,  25  L.  ed.  550 ; Baldwin  v.  Franks,  120  U. 

S.  678,  30  L.  ed.  766.  If  the  doctrine  of  these 
cases  is  applicable  to  the  case  at  bar,  it  is 
only  applicable  to  the  sections  of  the  Act  of 
1873  relating  to  unjust  discrimination  ; and  I 
the  effect  of  its  application  would  be  to  hold  j 
those  sections  void,  as  affecting  transporta- 
tion within  the  state,  because  they  had  been  | 
held  void  as  affecting  interstate  transporta-  I 
tion,  but  the  effect  would  not  be  to  invalidate 
I the  act,  so  far  as  it  relates  to  charges  of  fair 
and  reasonable  rates  alone.  Where  a part  of  I 
a statute  is  unconstitutional,  the  remainder 
will  not  be  declared  unconstitutional  also,  if 
the  two  are  distinct  and  separable,  so  that  the 
latter  may  stand,  though  the  former  becomes, 
of  no  effect.  The  constitutional  and  un- 
constitutional provisions  may  sometimes  bo 
contained  in  the  same  section,  but  do  not 
necessarily  fall  together,  unless  they  “aro 
essentially  and  inseparably  connected  in  sub- 
stance. If,  when  the  unconstitutional  por- 
tion is  stricken  out,  that  which  remains  is- 
complete  in  itself,  and  capable  of  being  ex- 
ecuted in  accordance  with  the  apparent  leg- 
islative intent,  wholly  independent  of  that- 
which  was  rejected,  it  must  be  sustained. 

. . . If  a statute  attempts  to  accomplish 

two  or  more  objects,  and  is  void  as  to  one, 
it  may  still  be,  in  every  respect,  complete- 
and  valid  as  to  the  other.  ...  A legis-  4 
lative  act  may  be  entirely  valid  as  to  some 
classes  of  cases,  and  clearly  void  as  to  others. n 
Cooley,  Const.  Lim.  6th  ed.  pp.  211,  213;.  . 
Dupee  v.  Swigert,  127  111.  494.  An  examina-  J 
tion  of  the  Act  of  1873  in  the  light  of  these 
principles  of  construction  will  show  that 
parts  of  the  act  relate  to  the  prevention  of  1 
unjust  discrimination  between  persons  and 
places  in  the  rates  of  charges  for  transporta-  1 
tion,  while  other  parts  relate  to  the  pre-  J 
vention  of  charges  that  exceed  fair  and  rea-  « 
sonable  rates.  Sections  2 and  3 of  the  Act  re-  I 
late  more  particularly  to  unjust  discrimina-  ' 
tion,  and  their  aim  is  “against  favoritism, — 4 
against  charging  one  shipper  more  than  an-  j 
other  for  the  like  service  under  like  con-  1 
ditions.  ” Indianapolis,  I).  & S.  B.  Co.  v. 
Emin,  118  111.  250 ; Illinois  Cent.  B.  Co.  v. 
People,  121  111.  304.  Section  1,  in  connection.  ! 
with  sections  7 and  8,  concerns  the  question,  j 
whether  the  rate  charged  a passenger  or  ship- 
per is  reasonable  or  not,  irrespective  of  the-  I 
charge  that  may  be  made  against  another 
passenger  or  shipper,  or  at  another  point.  It. 
is  easy  to  see  that  there  is  a difference  be- 
tween extortion  and  discrimination.  Hence, 
we  think  that  the  provisions  of  the  act  upon  j 
the  two  subjects  can  be  separated  and  dis- 
connected from  each  other  so  that  those  por- 
tions relating  to  reasonable  charges  may 
stand,  even  if  those  portions  relating  to  un- 
just discrimination  fall.  Whether  the  latter 
do  or  must  fall,  or  not,  we  do  not  decide. 

It  is  to  be  noted,  however,  that  in  Indiana- 
polis, I).  & S.  B.  Co.  v.  Emin,  and  Illinois 
Cent.  B.  Co.  v.  People,  supra,  this  court 
treated  the  whole  of  the  Act  of  1873  as  valid, 
as  applied  to  commerce  wholly  within  the- 
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state.  The  Wabash , St.  L.  & P.  R.  Co.  cases, 
104  111.  476,  105  111.  286,  arose  under  the 
sections  relating  to  unjust  discrimination  ; 
and  it  was  those  sections  which  were  therein 
construed  as  being  “broad  enough  to  include 
unjust  discrimination  in  the  rates  of  charges 
for  the  transportation  of  property  from  a 
point  within  to  a point  without  the  state.” 
The  provisions  of  the  act  relating  to  fair  and 
reasonable  rates  were  not  construed  as  being 
broad  enough  to  prohibit  charges  of  more 
than  reasonable  rates  for  transportation  out- 
side of  the  state,  or  within  it,  as  part  of  a 
carriage  beyond  the  state.  Therefore,  the 
question  whether  these  provisions  were  in- 
tended to  apply  only  to  transportation  be- 
tween points  lying  wholly  within  the  state, 
and  disconnected  from  a continuous  carriage 
to  a point  outside  of  the  state,  is  not  a ques- 
tion which  is  settled  in  the  decisions  of  the 
Wabash,  St.  L.  & P.  R.  Co.  cases.  After  a 
careful  study  of  the  terms  of  the  act,  we  are 
of  the  opinion  that  the  first  section,  read  in 
connection  with  the  title,  and  sections  7,  8, 
and  11,  applies  only  to  charges  of  reasonable 
rates  for  such  transportation  within  the  state 
as  is  not  a part  of  a continuous  transportation 
without  the  state,  and  therefore  does  not  in- 
fringe upon  the  power  of  Congress  to  regulate 
interstate  commerce.  The  title  of  the  act  is 
“An  act  to  prevent  extortion  ...  in  the 
rates  charged  for  the  transportation  of  pas- 
sengers and  freights  on  railroads  in  this 
state,”  and  not  on  railroads  outside  of  this 
state.  The  railroad  corporations  forbidden 
by  section  1 to  charge  more  than  reasonable 
rates  are  thus  therein  described  : “Any  rail- 
road corporation  organized  or  doing  business 
in  this  state  under  any  act  of  incorporation, 
or  general  law  of  this  state,  now  in  force,  or 
which  may  hereafter  be  enacted,  or  any  rail- 
road corporation  organized,  or  which  may 
hereafter  be  organized  under  the  laws  of  any 
other  state,  and  doing  business  in  this  state.  ” 
Section  11  provides  that  the  term  “railroad 
corporation,”  contained  in  the  act,  shall  be 
taken  to  mean  all  corporations,  etc.,  now  or 
hereafter  owning  or  operating  “any  railroad, 
in  whole  or  in  part,  in  this  state,”  and  to 
apply  to  all  persons,  whether  incorporated 
or  not,  “that  shall  do  business  as  common 
carriers  upon  any  of  the  lines  of  railway  in 
this  state,  ” etc.  Section  1 forbids  the  charg- 
ing of  more  than  reasonable  rate  for  the  trans- 
portation of  passengers  or  freight  or  cars 
“upon  any  railroad  within  the  state.”  Sec- 
tion 8 directs  the  railroad  and  warehouse 
commissioners  to  make  “for  each  of  the  rail- 
road corporations  doing  business  in  this  state” 
a schedule  of  reasonable  maximum  rates  of 
charges  for  the  transportation  of  passengers 
and  freight  and  cars  “on  each  of  said  rail- 
roads. ” It  is  quite  manifest  that  the  sched- 
ule thus  required  to  be  made  is  of  more  im- 
portance in  determining  what  are  reasonable 
rates  of  charges  than  in  determining  whether  ] 
there  has  been  unjust  discrimination.  In  ’ 
section  8 the  discriminating  rates,  charges, 
etc. , therein  referred  to,  are  made  prima  facie 
evidence  of  unjust  discrimination,  without 
mention  of  the  schedule.  If  the  greater  dis- 
tance (from  Peoria  to  New  York)  and  the 
shorter  distance  (from  Gilman  to  New  York) 
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are  given,  and  the  fact  is  ascertained  that  the 
charge  for  transportation  over  such  greater 
distance  is  less  than  the  charge  therefor  over 
such  shorter  distance,  a discrimination  is  at 
once  established,  whether  the  whole  of  the 
distances  be  regarded,  or  the  proportional 
parts  thereof  in  this  state.  Given  the  facts- 
of  the  distances,  whether  without  or  within 
the  state,  and  of  the  actual  charges,  and  the 
question  of  discrimination  is  determined, 
though  reference  to  the  schedule  may  be  made 
as  to  the  injustice  of  the  discrimination  to- 
the  individual.  But  it  could  not  have  been 
the  intention  of  the  legislature  that  this 
schedule  should  be  prima  facie  evidence  of 
what  were  reasonable  maximum  rates  of 
charges  for  transportation  outside  of  the  state, 
or  for  such  transportation  within  it  as  might 
be  a part  of  a continuous  transportation  from 
within  to  without.  Other  states  would  have 
their  own  laws  and  commissioners,  and  meth- 
ods of  ascertaining  rates.  The  railroad  and 
warehouse  commissioners  named  in  schedule 
8 are  Illinois  officials,  appointed  by  the  gov- 
ernor, with  jurisdiction  limited  to  this  state, 
and  without  power  or  opportunity  to  gather 
the  data  for  fixing  reasonable  rates  of  trans- 
portation outside  of  the  state,  or  within  the 
state,  as  connected  with  a continuous  carriage 
to  a point  beyond  its  limits.  The  act  estab- 
lishing the  board  of  railroad  and  warehouse 
commissioners  provides  that  only  railroads 
incorporated  or  doing  business  in  this  state 
shall  make  sworn  statements  of  their  affairs 
to  said  commissioners.  2 Starr  & C.  Anno. 
Stat.  pp.  1956-1958.  Section  7 of  the  Act  of. 
1878  requires  the  commissioners  to  ascertain 
whether  the  provisions  of  the  act  have  been 
violated  by  “any  railroad  corporation  in  this 
state,”  and  for  that  purpose  “to  visit  the 
various  stations  upon  the  line  of  each  rail- 
road.” We  construe  these  features  of  the  act 
to  indicate  that,  so  far  as  the  provisions  re- 
lating to  the  charges  of  reasonable  rates  are 
concerned,  it  was  not  the  intention  of  the 
legislature  to  make  them  apply  to  any  other 
kind  of  transportation  than  that  which  should 
occur  wholly  within  the  boundaries  of  this 
state,  or  to  any  other  kind  of  contracts  than 
those  for  a carriage  which  begins  and  ends 
within  the  state,  disconnected  from  a con- 
tinuous transportation  through  or  into  other 
states.  Consequently,  we  hold  the  provisions 
relating  to  charges  of  reasonable  rates  to  be 
valid. 

5.  The  statute  granting  power  to  the  rail- 
road commissioners  to  make  a schedule  of 
reasonable  maximum  rates  for  appellant  is 
alleged  to  be  a violation  of  appellant’s  char- 
ter, so  as  to  impair  the  obligation  of  its 
contract  with  the  state,  and  therefore  the  act 
is  said  to  be  void  as  to  appellant.  This 
point  is  settled  adversely  to  appellant  by  the 
cases  of  Buggies  v.  People,  91  111.  256,  and 
Buggies  v.  Illinois,  108  U.  S.  526,  27  L.  ed. 
812.  In  the  former  case,  one  of  the  questions 
submitted  by  the  stipulation  was  whether  a 
law  establishing  a reasonable  maximum  rate 
of  charges  for  the  transportation  of  passengers 
on  railroads  in  this  state  was  such  a consti- 
tutional law  as  appellant  “was  bound  to 
obey,  . . . notwithstanding  the  provis- 

ions of  its  charter and  it  was  there  held 
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that  the  law  was  valid,  and  that  the  legisla- 
ture has  the  power  to  ffx.  a maximum  rate  of 
charges  for  corporations  exercising  a business 
public  in  its  character,  and  that  such  regu- 
lation does  not  impair  the  obligation  of  the 
-contract  in  their  charters.  In  Buggies  v.  Illi- 
nois, supra,  the  provisions  of  appellant’s 
charter  are  fully  set  out.  It  is  not  denied 
that,  by  consolidation  and  statutory  pro- 
visions, appellant  acquired  the  powers  and 
franchises  granted  to  the  Central  Military 
Tract  Company  by  an  act  to  incorporate  the 
latter  company  passed  on  February  15,  1851, 
and  by  an  act  to  amend  said  act  passed  on 
June  19,  1852.  By  section  8 of  said  Act  of 
1851,  said  company  was  thereby  “created  and 
incorporated  for  the  purpose  of  organizing 
under  an  act  entitled  ‘An  Act  to  Provide  for 
a General  System  of  Railroad  Incorpora- 
tions,’ in  force  November  5,  1849,”  and  was 
“entitled  to  have  and  exercise  the  powers  and 
privileges,  and  be  subject  to  the  liabilities 
therein  enumerated.”  The  General  Law  of 
1849,  in  clause  10  of  section  21  thereof,  con- 
ferred upon  railroad  companies  organized 
thereunder  the  right  “to  regulate  the  time 
and  manner  in  which  passengers  and  property 
shall  be  transported,  and  the  tolls  and  com- 
pensation to  be  paid  therefor  ; but  such  com- 
pensation for  any  passenger  and  his  ordinary 
baggage  shall  not  exceed  three  cents  a mile, 
unless  by  special  act  of  the  legislature,  and 
shall  be  subject  to  alteration  as  hereinafter 
provided.”  It  also  provides,  in  section  32, 
that  “the  legislature  may,  when  any  such 
railroad  shall  be  opened,  for  use,  from  time 
to  time,  alter  or  reduce  the  rates  of  toll,  fare, 
freight,  or  other  profits  upon  such  roads  ; but 
the  same  shall  not,  without  the  consent  of 
the  corporation,  be  so  reduced  as  to  produce 
with  said  profits  less  than  fifteen  per  cent  per 
annum  on  the  capital  actually  paid  in ; nor 
unless  on  an  examination  of  the  amounts  re- 
ceived and  expended,  to  be  made  by  the  sec- 
retary of  state,  he  shall  ascertain  that  the  net 
income  derived  by  the  company  from  all 
sources  from  the  year  then  last  past  shall  have 
exceeded  an  annual  income  of  fifteen  per  cent 
upon  the  capital  of  the  corporation  actually 
paid  in.”  The  sixth  section  of  the  Act  of 
1852  is  as  follows  : “ The  said  company  shall 
have  power  to  make,  ordain,  and  establish  all 
such  by-laws,  rules,  and  regulations  as  may 
be  deemed  expedient  and  necessary  to  fulfill 
the  purposes  and  carry  into  effect  the  pro- 
visions of  this  act,  and  for  the  well  ordering, 
regulating,and  securing  the  affairs,  business, 
and  interest  of  the  company  : provided,  that 
the  same  be  not  repugnant  to  the  Constitution 
and  laws  of  the  United  States  or  of  this  state, 
or  repugnant  to  this  act.  The  board  of  di- 
rectors shall  have  power  to  establish  such 
rates  of  toll  for  the  conveyance  of  persons  or 
property  upon  the  same,  as  they  shall  from 
time  to  time,  by  their  by-laws  determine, 
and  to  levy  and  collect  the  same  for  the  use 
of  the  said  company.  The  transportation  of 
persons  and  property,  the  width  of  track, 
and  all  other  matters  and  things  respecting 
the  use  of  said  road,  shall  be  in  conformity 
to  such  rules  and  regulations  as  the  said 
board  of  directors  shall  from  time  to  time 
determine.”  It  is  now  claimed  by  the  ap- 
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pellant  that  it  still  has  the  right,  under  its 
original  charter  of  1851,  of  fixing  rates,  sub- 
ject only  to  a limit  of  three  cents  a mile  on 
passengers,  and  that  the  state  has  no  power 
to  interfere,  except  to  keep  the  annual  profits 
down  to  15  per  cent  per  annum  on  the  paid-up 
capital,  and  that  the  Act  of  1873,  giving  the 
commissioners  power  to  make  a schedule  of 
maximum  reasonable  rates  for  appellant,  ig- 
nores these  limitations  upon  the  power  of  the  ! 
state  to  regulate  its  charges.  Although  the  I 
Act  of  1852  is  entitled  “ An  Act  to  Amend  the 
Charter  of  1851,  ” it  is  a complete  charter  in 
itself.  It  contains  provisions  not  found  in 
the  General  Railroad  Law  of  1849.  The  plea 
alleges  that  it  was  accepted  by  appellant, 
and  it  was  evidently  intended  and  accepted 
as  a substitute  for  the  charter  of  1851.  In 
Buggies  v.  Blinois,  supra,  it  was  contended 
by  appellant  that  the  Act  of  1852  repealed 
sections  21  and  32  of  the  old  charter,  with  the 
limitations  therein  contained  as  above  set 
forth,  and  that  under  section  6 of  the  Amend- 
ing Act  of  1852,  as  above  set  forth,  appellant 
could  establish  its  own  rates  of  fare  and 
freight,  free  from  legislative  interference. 

In  that  case  the  Supreme  Court  of  the  United 
States  declined  to  decide  whether  section  6 
of  the  Amending  Act  repealed  clause  10  of 
section  21  and  section  32  of  the  original  char- 
ter or  not.  But  they  held  that,  under  said 
section  6,  no  by-law  could  be  established  by 
the  directors  that  did  not  conform  to  the  laws 
of  the  state,  whether  such  laws  were  in  force 
when  the  amended  charter  was  granted,  or 
came  into  operation  afterwards ; that  the  • 
power  of  the  company  for  the  regulation  of 
its  own  affairs  was,  in  express  terms,  sub-  , 
jected  to  the  legislative  control  of  the  state;  ;| 
that  the  by-laws  fixed  the  rates,  and  no  by-  I 
law  could  be  made  that  was  at  all  repugnant  I 
to  the  laws  of  the  state ; that  only  such  j 
charges  could  be  collected  by  appellant  as 
were  allowed  by  the  laws  of  the  state ; that,  ; 
in  the  absence  of  legislation,  the  power  of 
the  directors  over  the  rates  is  subject  only  to  , 
the  common  law  limitation  of  reasonable- 
ness, but  that  the  state  may  establish  a max-  I 
imum  of  rates  to  be  charged  by  railroad  'j 
companies  for  the  transportation  of  persons 
and  property;  that  when  a maximum  is  so  j 
established  the  rates  fixed  by  the  directors  « 
must  conform  to  its  requirements, — other-  j 
wise,  the  by-laws  would  be  repugnant  to  the  ! 
laws.  Adopting  the  views  thus  expressed  ! 
by  the  Federal  Supreme  Court,  we  are  of  the  j 
opinion  that  there  is  nothing  in  appellant’s  j 
charter  which  relieves  it  from  the  obligation  J 
to  submit  to  the  provisions  of  the  Act  of  1873 
upon  the  subject  of  reasonable  rates,  and  that  | 
the  act  does  not  impair  the  obligation  of  any  j 
contract  alleged  to  be  contained  in  appel-  J 
lant’s  charter. 

6.  It  is  claimed  that  the  schedule  of  1873,  j 
which  was  admitted  in  evidence,  was  not  j 
published  as  required  by  statute,  and  that 
for  that  reason  it  did  not  go  into  effect.  The 
copy  of  the  schedule  of  September  1,  1873,  I 
introduced  by  the  plaintiff,  was  accom- 
panied by  the  following  certificate,  which 
was  attached  to  it:  “Office  of  the  Railroad 

and  Warehouse  Commission,  Springfield,  Il- 
linois. State  of  Illinois,  Sangamon  County— 
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ss.  : We,  the  undersigned,  railroad  and 

warehouse  commissioners  in  and  for  the  state 
of  Illinois,  do  hereby  certify  that  the  fore- 
going is  a true  copy  of  ‘A  Schedule  of  Rea- 
sonable Maximum  Rates  of  Charges  for  the 
Transportation  of  Passengers  and  Freight 
and  Cars,  ’ together  with  a classification  of 
freight,  explanatory,  and  forming  a part,  of 
said  schedule,  revised  and  prepared  by  the 
railroad  and  warehouse  commission  for  the 
Chicago,  Burlington  & Quincy  Company ; 
that  said  ‘Classification  of  Freight’  and 
schedule  has  been  published  as  required  by 
law  in  the  Illinois  State  Journal,  a weekly 
newspaper  published  in  the  city  of  Spring- 
field,  in  said  state,  in  the  issues  of  said  paper 
dated,  respectively,  September  3,  10,  17, 
and  24,  and  October  1,  A.  D.  1873,  as  re- 
vised, and  was  in  force  from  and  after  Sep- 
tember 1,  A.  D.  1873,  and  remained  in  force 
until  December  1,  A.  D.  1881.  Witness  our 
hands  this  7th  day  of  February,  A.  D.  1891. 
John  R.  Wheeler,  Isaac  N.  Phillips,  W.  R. 
Crim,  Railroad  and  Warehouse  Commission- 
ers. Attest : J.  H.  Paddock,  Secretary.  ” 
This  certificate  shows  that  publication  of 
both  the  classification  and  the  schedule  was 
made,  not  only  for  three  successive  weeks, 
but  for  five  successive  weeks,  and  that,  con- 
sequently, the  provision  in  section  8 as  to 
publication  was  fully  complied  with.  The 
trial  court  was  authorized  to  admit  it,  and, 
when  admitted,  it  was  “ prima  facie  evidence 
of  the  schedules  of  said  commissioners.  ” At 
the  close  of  plaintiff’s  evidence  the  defend- 
ant introduced  another  certificate  of  the  com- 
missioners, dated  December  1,  1891,  and 
other  evidence,  for  the  purpose  of  showing 
that  the  classification  of  freights,  which  re- 
cited on  its  face  that  it  formed  a part  of  each 
schedule,  was  published  on  September  3,  10, 
and  17,  and  that  the  schedule  for  appellant, 
which  refers  to  the  classification  as  forming 
a part  of  it,  was  published  on  September  17 
and  24,  and  October  1.  The  classification 
was  published  three  successive  weeks,  and 
the  schedule  was  published  three  successive 
weeks ; but  the  point  is  made  that,  as  the 
schedule  referred  to  the  classification,  the 
latter  was  a part  of  the  former,  and  that 
when  the  schedule  was  published,  on  Septem- 
ber 17,  24,  and  October  1,  the  classification 
should  have  been  published,  as  a part  of  it, 
and  in  the  same  issues  of  the  newspaper  with 
it.  As  the  classification  was  for  all  the  rail- 
roads, and  a schedule  was  made  for  each,  it 
is  a question  whether  it  was  necessary  to  re- 
publish the  classification  with  each  schedule, 
it  haying  already  been  published  for  the  time 
required  by  law.  The  classification  was  on 
file  in  the  office  of  the  commissioners,  and 
the  schedules  referred  to  it.  and  the  roads 
could  have  access  to  it.  The  certificate,  how- 
ever, as  above  set  forth,  was  merely  prima 
facie  evidence  that  the  schedule  introduced 
was  that  of  the  commissioners.  Other  evi- 
dence might  be  introduced  to  show  that  it 
was  their  schedule.  This  evidence  was  fur- 
nished by  the  defendant  itself.  Its  own 
proof  showed  that  the  copy  introduced  was 
a copy  of  the  schedule  prepared  and  adopted 
for  it  by  the  commissioners.  It  is  not  con- 
tended that  the  defendant  did  not  have  notice 
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of  the  schedule  of  September,  1873,  irrespec- 
tive of  any  publication  of  it. 

But  even  if  it  be  true  that  the  schedule 
could  not  go  into  effect  until  it  was  published 
in  the  manner  required  by  the  law,  and  that 
the  separate  publication  of  the  classification 
and  the  schedule  was  not  in  compliance  with 
section  8,  we  still  think  that  the  certificate 
above  set  forth  was  sufficient.  The  case  be- 
low was  not  tried  until  November  30,  1891. 
By  act  approved  June  30,  1885,  the  legisla- 
ture amended  said  section  8,  and  in  the 
amended  section  provided  as  follows  : “All 

such  schedules  heretofore  or  hereafter  made 
shall  be  received  and  held  in  all  such  suits 
as  prima  facie  the  schedules  of  said  commis- 
sioners without  further  proof  than  the  pro- 
duction of  the  schedule  desired  to  be  used  as 
evidence,  with  a certificate  of  the  railroad 
and  warehouse  commissioners,  that  the  same 
is  a true  copy  of  a schedule  prepared  by  them 
for  the  railroad  company  or  corporation  there- 
in named.”  3 Starr  & C.  Anno.  Stat.  p. 
1029.  The  certificate  of  February  7,  1891, 
conforms  to  the  requirement  of  section  8,  as 
thus  amended.  No  man  or  corporation  has 
a vested  right  in  the  rules  of  evidence.  They 
pertain  to  the  remedies  provided  by  the  state 
for  its  citizens,  and  do  not  constitute  a part 
of  any  contract.  They  are  subject  to  control 
and  modification  by  the  legislature,  whether 
affecting  proof  of  existing  rights,  or  rights 
subsequently  acquired.  Changes  in  them 
may  be  made  applicable  to  existing  causes 
of  action.  Cooley,  Const.  Lim.  6th  ed.  p. 
451 ; Gage  v.  Caraher , 125  111.  447. 

7.  Appellee  assigns  as  a cross-error  the 
overruling  of  his  demurrer  to  the  sixth  plea 
of  the  defendant.  This  plea  was  to  the  last 
additional  count  of  the  amended  declaration, 
and  averred  that  the  causes  of  action  therein 
set  out  did  not  accrue  to  the  plaintiff  with- 
in five  years  next  before  the  filing,  or  the 
obtaining  of  leave  to  file,  said  last  additional 
count,  or  the  substitute  therefor.  The  ques- 
tion is  whether  the  amendment,  or  the  last 
count  of  the  amended  declaration,  sets  up  a 
new  cause  of  action.  If  it  does,  the  demurrer 
to  the  plea  was  properly  overruled.  If  it 
does  not,  the  amendment  takes  effect  from 
the  commencement  of  the  suit.  Where  an 
amendment  sets  up  no  new  matter  or  claim, 
but  merely  restates  in  a different  form  the 
cause  of  action  set  out  in  the  original  dec- 
laration, it  relates  to  the  commencement  of 
the  suits,  and  the  statute  of  limitations  is 
arrested,  at  that  point ; but,  where  the  amend- 
ment introduces  a new  or  different  cause  of 
action,  it  is  treated  as  a fresh  suit,  begun  at 
the  time  when  such  amendment  is  filed,  and 
the  statute  is  arrested  at  the  latter  date. 
Baker  v.  Missouri  Pac.  B.  Co.  34  Mo.  App. 
98.  In  this  case  the  two  counts  of  the  origi- 
nal declaration,  and  all  the  additional  counts 
of  the  amended  declaration,  except  the  last, 
sought  to  recover  the  treble  damages  allowed 
by  the  statute  for  a violation  of  its  provis- 
ions ; and  to  these  counts  the  two  years  stat- 
ute of  limitations  was  properly  pleaded,  as, 
in  this  state,  actions  for  a statutory  penalty 
must  be  brought  within  two  years  next 
after  the  cause  of  action  accrued.  The  last 
amended  count,  filed  more  than  seven  years 
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after  the  filing  of  the  original  declaration, 
sought  to  recover  damages  for  the  violation 
of  defendant’s  common  law  liability  as  a 
carrier  for  charging  more  than  reasonable 
rates.  To  this  count  the  five  years  statute  of 
limitations  was  applicable.  It  is  conceded 
by  appellee  that  he  cannot  recover  treble  dam- 
ages for  unreasonable  charges,  except  for 
those  paid  by  him  during  the  two  years  prior 
to  the  beginning  of  the  suit,  and  that  the  ob- 
ject of  the  amended  count  is  to  recover  single 
damages  for  the  three  years  immediately  pre- 
ceding the  two  years  for  which  treble  dam- 
ages are  claimed.  We  think  that  the  amended 
count  introduced  a new  cause  of  action.  The 
original  declaration  declares  specially  on  the 
statute  for  the  recovery  of  a statutory  pen- 
alty ; alleges,  on  the  ground  of  action,  the 
charge  of  rates  in  excess  of  those  fixed  by 
the  schedule  of  the  commissioner ; and  con- 
cludes : “Whereby,  and  by  force  of  the  stat- 
ute, ...  an  action  hath  accrued  . . . 

to  demand  and  recover  of  the  defendant  three 
times  the  amount  of  said  sum  of  money,” 
etc.,  “with  reasonable  attorney’s  fee,  in  a 
sum  to  be  fixed  by  the  court.  ” The  amended 
count  is  based  on  an  alleged  common  law  li- 
ability, or  on  an  implied  contract  to  repay 
money  obtained  by  wrongful  overcharges. 
Before  it  was  filed  the  cause  of  action  set 
forth  in  it  had  been  barred  by  the  five  years 
statute  of  limitations.  If  a new  suit  had 
been  begun  for  the  same  cause  of  action  at 
the  time  of  the  amendment,  it  could  not  have 
been  maintained,  and  there  is  no  more  reason 
why  the  cause  of  action  should  be  enforced 
when  embodied  in  an  amended  declaration 


than  when  forming  the  subject-matter  of 
a new  suit.  Although  an  amendment  may 
properly  be  allowed,  it  does  not  necessarily, 
when  allowed,  have  the  effect  of  relating 
back  to  the  date  of  bringing  the  suit,  for  the 
purpose  of  determining  questions  of  limita- 
tion. An  amendment  which  introduces  a 
cause  of  action  barred  by  limitation  is  in- 
effectual to  avoid  the  statutory  bar.  Gibbon 9 
v.  The  Steamboat  “ Fanny  Barker , ” 40  Mo. 
253 ; Baker  v.  Missouri  Pac.  R.  Co.  supra ; 
People  v.  Judge  of  Newaygo  Circuit  Ct.  27 
Mich.  138 ; Melvin  v.  Smith,  12  N.  H.  462 ; j 
Illinois  & St.  L.  R.  & Coal  Co.  v.  People,  19  I 
111.  App.  141.  Where  the  original  declara- 
tion sets  up  overcharges  upon  certain  ship- 
ments,  and  the  amended  declaration  sets  up 
overcharges  on  other  and  different  shipments, 
the  causes  of  action  are  not  the  same.  Illi- 
nois Cent.  R.  Co.  v.  Cobb,  64111.  140  ; Phelps  v. 
Illinois  Cent.  R.  Co.  94  111.  548 ; North  Chi- 
cago Rolling  Mill  Co.  v.  Monka,  107  111.  340. 
Here  the  original  declaration  seeks  to  recover 
penalties  for  overcharges  on  shipments  made 
subsequent  to  November  2,  1880,  while  the 
last  additional  count  of  the  amended  declara- 
tion declares  for  damages  on  account  of  over- 
charges on  shipments  made  prior  to  October 
17,  1880.  We  are  of  the  opinion  that  there 
was  no  error  in  overruling  the  demurrer  to 
the  sixth  plea. 

One  or  two  other  minor  objections  are  j 
urged,  but,  after  a careful  consideration  of 
them,  we  are  satisfied  that  they  are  not  well  j 
taken. 

The  judgment  of  the  circuit  court  is  affirmed.  ‘ 

J 

! 

; j 


MINNESOTA  SUPREME  COURT. 


STATE  of  Minnesota  v.  C.  E.  CORBETT. 
(See  S.  C.  24  L.  R.  A,  498.) 


*1.  Laws  1893,  chap.  66,  entitled  “An  act  to  regulate 
the  sale  and  redemption  of  transportation  tickets 
of  common  carriers  and  to  provide  punishment 
for  the  violation  of  the  same,”  is  not  unconsti- 
tutional, either  as  “class  legislation”  granting 
special  privileges  to  carriers. 

2.  Or  as  a delegation  of  the  police  power  of  the 
state  to  grant  licenses  to  engage  in  a business. 

3.  Or  as  an  interference  with  interstate  commerce. 

4.  Or  (at  least  as  to  tickets  purchased  after  the  pass- 


age of  the  act)  as  depriving  a citizen  of  his  prop- 
erty “without  due  process  of  law.” 

5.  If  a business,  as  that  of  common  carriers,  is  a 
proper  subject  of  police  regulation,  so  are  its  in- 
cidents and  accessories;  as,  for  example,  the  issue 
and  sale  of  transportation  tickets. 

6.  The  word  “owner,”  as  used  in  the  act,  includes 
all  those  who  operate  a railroad  or  steamboat  in 
the  transportation  of  passengers;  as,  for  exam- 
ple, lessees,  receivers  and  the  like. 


Bedded  May  25,  189 Jj.. 


pERTIFICATION  by  the  District  Court 
for  Ramsey  County  for  the  opinion  of 
the  Supreme  Court  of  a demurrer  to  an  in- 

♦Headnotes  by  Mitchell,,  J. 

Note.— As  to  validity  of  statutes  against  ticket 
brokerage  or  “ scalping  ” see  Burdick  v.  People 
(111.)  24  L.  R.  A.  152  and  note. 
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dictment  for  selling  railroad  tickets  con- 
trary to  law,  after  the  entering  of  an  order 
sustaining  the  demurrer.  Order  reversed. 
The  facts  are  stated  in  the  opinion. 

Messrs.  H.  W.  Childs,  Atty.  Gen. , Pierce 

Butler  and  C.  W.  Bunn  for  the  state. 

Messrs.  Horton  & Denegre,  for  defend- 
ant ; 
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The  law  is  unconstitutional  as  class  legis- 
lation. 

It  places  in  the  exclusive  control  of  a priv- 
ileged class  the  right  to  buy  and  sell  a cer- 
tain kind  of  personal  property.  It  is  not 
questioned  but  that  a railroad  ticket  is  prop- 
erty. 

Hoffman  v.  Northern  Pac.  R.  Go.  45  Minn. 
58. 

As  property  easily  transferred  and  assigned 
it  is  merchantable.  The  privilege  granted 
under  the  law  is  the  exclusive  right  to  sell 
railroad  tickets  and  the  donee  of  this  privi- 
lege is  the  railroad  company.  A railroad 
corporation  as  such  can  only  act  through 
agents.  It  is  difficult  then  to  perceive  how 
a burden  is  placed  upon  them  by  the  provis- 
ions of  a law  which  directs  that  they  operate 
in  the  natural  way  through  agents,  licensed 
by  themselves,  and  make  redemption  of  their 
unused  tickets,  or  parts  of  tickets,  in  most 
instances  at  a profit  to  themselves  and  in 
no  cases  at  a loss.  The  agent  licensed  un- 
der this  act  is  but  a creature  of  the  railroad 
who  creates  and  exterminates  him  at  pleasure. 
The  state  can  license  only  such  as  the  rail- 
road selects.  The  privilege  of  selling  the 
property  rights  in  a railway  ticket  is  thus 
limited  to  the  appointees  of  the  railroad,  and 
thereby  raises  in  them  a favored  class  with 
privileges  that  no  others  can  enjoy. 

Everybody  has  the  right  to  dispose  of  his 
property  as  he  will  so  long  as  he  does  not 
interfere  with  his  neighbor. 

Arrowsmith  v.  Burlingim , 4 McLean,  497. 

The  law  secures  to  every  citizen  the  right 
to  do  with  his  own  what  he  will. 

Giozza  v.  Tiernan , 148  U.  S.  662,  37  L.  ed. 
601. 

The  law  is  in  violation  of  section  1,  article 
14,  of  the  Amendments  to  the  Constitution 
of  the  United  States,  in  that  it  deprives  the 
•citizen  of  his  liberty  and  property  without 
due  process  of  law. 

A ticket  even  though  purchased  from  one 
not  a licensed  agent  entitles  the  holder  to 
travel  thereon  and  such  a contract  is  valid 
and  can  be  enforced. 

Sleeper  v.  Pennsylvania  R.  Co.  100  Pa.  259, 
49  Am.  Rep.  380. 

The  general  purpose  of  the  legislature  will 
be  defeated  if  it  shall  be  held  valid  as  to 
some  cases  and  void  as  to  others. 

Cooley,  Const.  Lim.  181. 

The  only  possible  justification  that  can  be 
found  for  this  law  is  the  police  power  of  the 
state.  This  term  means  simply  “the  power 
of  the  state  to  impose  those  restraints  upon 
private  rights  which  are  necessary  for  the 
general  welfare  of  all  and  is  but  the  power 
to  enforce  the  maxim  sic  utere  iuo  ut  alienum 
own  Icedas .” 

Rippe  v.  Becker  (Minn.)  22  L.  R.  A.  857; 
Willis  v.  Standard  Oil  Go.  50  Minn.  297. 

The  legislature  certainly  cannot  give  to  an 
act  the  character  of  a police  regulation  by 
•calling  it  such. 

Tiedeman,  Pol.  Powers,  § 136. 

The  business  is  legal. 

Hirschfield  v.  Dallas , 29  Tex.  App.  242. 

A man’s  business  if  legal,  is  one  of  his 
most  sacred  property  rights.  In  destroying 
the  business  of  ticket  brokerage,  this  law 
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takes  from  the  ticket  broker  his  property  in 
a manner  otherwise  than  by  the  law  of  the 
land  and  deprives  him  of  the  liberty  guar- 
anteed him  in  the  bill  of  rights. 

Tiedeman,  Pol.  Powers,  § 102 ; Dent  v. 
West  Virginia , 129  U.  S.  115,  121,  32  L.  ed. 
623,  625  ; Yick  Wo  v.  Hopkins,  118  U.  S.  356, 
369,  30  L.  ed.  220,  226 ; Wynehamer  v.  People, 
13  N.  Y.  378,  434. 

In  order  to  prohibit  the  prosecution  of  a 
trade  altogether,  the  injury  to  the  public 
which  furnishes  the  justification  for  such  a 
law  must  proceed  from  the  inherent  character 
of  the  business. 

Tiedeman,  Pol.  Powers,  § 102 ; People  v. 
Marx , 99  1ST.  Y.  377,  52  Am.  Rep.  34  ; Bertholf 
v.  O'Reilly,  74  N.  Y.  509,  30  Am.  Rep.  323 ; 
Slaughter-House  Gases,  83  TJ.  S.  16  Wall.  36, 
106,  21  L.  ed.  394,  418 ; Live  Stock  D.  & B. 
Asso.  v.  Crescent  City,  L.  S.  L.  & S.  H.  Co. 

1 Abb.  U.  S.  388 ; People  v.  Gillson,  109  N. 
Y.  389 ; Hannibal  & St.  J.  R.  Co.  v.  Husen, 
95  U.  S.  465,  469,  24  L.  ed.  527,  529  ; Ex  parte 
Garland,  71U.  S.  4 Wall.  333,  18  L.  ed.  366; 
Chicogo,  M.  & St.  P.  R.  Co.  v.  Minnesota , 
134  U.  S.  418,  457,  33  L.  ed.  970,  980,  3 
Inters.  Com.  Rep.  209. 

It  has  never  been  questioned  and  the  scalper 
law  of  Illinois  is  to-day  a dead  letter. 

People  v.  Gilbert,  25  Chicago  Legal  News, 
312. 

The  Texas  law  was  declared  unconstitu- 
tional in  State  v.  Mercer,  Houston  Daily 
Herald  of  October  6,  1893. 

The  law  is  in  violation  of  section  8,  article 
1,  of  the  Constitution  of  the  United  States, 
which  provides:  “That  Congress  shall  have 
power  to  regulate  commerce  with  foreign 
nations  and  among  the  several  states  and  with 
the  Indian  tribes.  ” 

Warren  v.  Charlestown,  2 Gray,  84  ; Slauson 
v.  Racine,  13  Wis.  399 ; Allen  v.  Louisiana, 
103  U.  S.  80,  26  L.  ed.  318 ; ' Burkholtz  v. 
State,  16  Lea,  71 ; Western  U.  Teleg.  Co.  v. 
Texas,  62  Tex.  630  ; Jones  v.  Jones,  104  N.  Y. 
234  ; Pom.  Const.  Law,  § 378  ; Welton  v.  Mis- 
souri, 91  U.  S.  275,  23  L.  ed.  347;  North 
River  S.  B.  Co.  v.  Livingston,  3 Cow.  713 ; 
People  v.  Raymond,  34  Cal.  492. 

The  power  to  regulate  interstate  commerce 
is  exclusively  vested  in  Congress,  and  any 
attempts  to  do  so  on  the  part  of  the  states 
are  void.  It  makes  no  difference  in  what 
language  the  statute  is  framed,  its  purpose 
must  be  determined  by  its  nature  and  reason- 
3ibl6  cff6ct 

Leisy  v.  Hardin,  135  U.  S.  100,  127,  34  L. 
ed.  128,  138,  3 Inters.  Com.  Rep.  36 ; Han- 
nibal & St.  J.  R.  Co.  v.  Husen,  supra ; Hall 
v.  DeCuir,  95  U.  S.  485,  489,  24  L.  ed.  547, 
548  ; Pullman  Palace  Car  Co.  v.  Pennsylvania, 
141  U.  S.  18,  35  L.  ed.  613,  3 Inters.  Com. 
Rep.  595 ; Chy  Lung  v.  Freeman,  92  U.  S. 
275,  23  L.  ed.  550 ; Henderson  v.  Wickham,  92 
U.  S.  259,  23  L.  ed.  543. 

This  law  attempts  to  destroy  the  rights  of 
property  in  tickets  owned  in  this  state  though 
purchased  and  to  be  used  upon  railroads  in 
another  state  ; it  attempts  to  destroy  the  right 
of  property  in  tickets  purchased  in  this  state 
and  for  use  upon  railroads  in  another  state ; 
it  attempts  to  prevent  the  transfer  and  regu- 
late the  redemption  of  tickets  sold  in  another 
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state  for  use  in  this  state  ; it  attempts  to  leg- 
islate against  a business  established  for  the 
purpose  of  conducting  ticket  agencies  for  the 
sale  of  tickets  upon  railways  operated  in  the 
different  states  of  the  Union.  All  of  which 
said  purposes  are  interstate  commerce,  and  in 
so  far  as  this  law  interferes  with  or  regulates 
any  of  the  same  it  contravenes  the  interstate 
commerce  clause  of  the  Constitution. 

McCall  v.  California , 136  U.  S.  104,34  L. 
ed.  391,  3 Inters.  Com.  Rep.  181. 

Mitchell,  J. , delivered  the  opinion  of  the 
court : 

The  defendant  was  indicted  for  selling  on 
October  13,  1893,  a railroad  ticket  of  the 
Northern  Pacific  Railroad  Company  from  St. 
Paul  to  Little  Falls,  in  this  state,  contrary 
to  the  provisions  of  section  2,  chapter  66, 
Laws,  1893,  entitled  “An  act  to  regulate  the 
sale  and  redemption  of  transportation  tickets 
of  common  carriers  and  to  provide  punish- 
'jienc  for  the  violation  of  the  same,  ” approved 
April  19,  1893.  The  trial  court,  having  sus- 
tained a demurrer  to  the  indictment,  has  cer- 
tified the  case  to  this  court,  pursuant  to  Gen. 
Stat.  1878,  chap.  117,  §11.  We  think  the 
statute  contemplates  that  the  report  and  cer- 
tificate of  the  trial  judge  should  indicate  the 
particular  questions  of  law  which  he  deems 
so  important  and  doubtful  as  to  require  the 
decision  of  this  court.  In  the  present  case 
the  “memorandum”  of  the  judge,  which  is 
incorporated  in  his  report,  is  the  only  thing 
which  points  out  the  questions  of  law  upon 
which  he  desires  our  opinion,  and  it  is  ap^ 
parent  from  this  that  the  only  question  which 
he  considered  or  passed  upon  in  sustaining 
the  demurrer  was  the  constitutionality  of  the 
statute  under  which  the  indictment  was 
found.  We  shall,  therefore,  confine  our- 
selves to  the  consideration  of  the  objections 
raised  to  the  validity  of  that  statute.  These 
objections  may  be  all  summed  up  as  follows  : 
(1)  It  is  “class”  legislation,  in  that  it  gives 
to  persons  named  by  the  carriers  the  exclusive 
privilege  of  conducting  the  business  of  deal- 
ing in  transportation  tickets.  (2)  It  dele- 
gates to  the  carriers  the  police  power  of  li- 
censing persons  to  conduct  the  business  of 
dealing  in  such  tickets.  (3)  It  deprives  the 
citizen  of  his  property  in  such  tickets  with- 
out due  process  of  law.  (4)  It  is  an  unlaw- 
ful interference  with  interstate  commerce. 
(5)  It  discriminates  between  incorporated 
and  non- incorporated  carriers  of  passengers, 
because  section  7 imposes  a penalty  on  the 
former,  and  not  on  the  latter,  for  refusing  to 
redeem  unused  tickets. 

Before  examining  the  provisions  of  the  act, 
or  entering  upon  the  consideration  of  these 
objections,  it  may  be  well  to  refer  briefly  to  a 
few  elementary  principles  applicable  to  such 
cases.  That  the  transportation  of  passengers 
by  common  carriers  is  a proper  subject  of  po- 
lice regulation  by  the  state  is  unquestioned  ; 
and,  if  a business  itself  is  the  subject  of  po- 
lice regulation,  then  so  are  all  its  incidents 
and  accessories.  That  the  matter  of  the  issue 
and  transfer  of  tickets,  as  evidences  of  the 
contracts  of  the  carriers,  is  an  incident  and 
accessory  of  the  business,  needs  no  argument. 
And,  where  a business  is  a proper  subject  of 
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the  police  power,  the  legislature  may,  in  the 
exercise  of  that  power,  adopt  any  measures, 
not  in  conflict  with  some  provision  of  the 
constitution,  that  it  sees  fit,  provided  only 
they  are  such  as  have  some  relation  to,  and 
some  tendency  to  accomplish,  the  desired 
end  ; and,  if  the  measures  adopted  have  such 
relation  or  tendency,  the  courts  will  never 
assume  to  determine  whether  they  are  wise,, 
or  the  best  that  might  have  been  adopted. 

State  v.  Donaldson,  41  Minn.  74 ; Rippe  v. 
Becker  (Minn.)  22  L.  R.  A.  857.  Further- 
more, courts  are  not  at  liberty  to  declare  a. 
statute  unconstitutional  because,  in  their 
opinion,  it  is  opposed  to  the  fundamental 
principles  of  republican  government,  unless 
those  principles  are  placed  beyond  legislative 
encroachment  by  the  constitution  ; or  because 
it  is  opposed  to  a spirit  supposed  to  pervade- 
the  constitution,  but  not  expressed  in  words, 
or  because  it  is  thought  to  be  unjust  or  op- 
pressive, or  to  violate  some  natural,  social, 
or  political  rights  of  the  citizen,  unless  it 
can  be  shown  that  such  injustice  is  prohibited 
or  such  rights  are  protected  by  the  constitu- 
tion. Except  where  the  constitution  has  im- 
posed limitations  upon  the  legislative  powrer, 
it  must  be  considered  as  practically  absolute 
and  to  warrant  the  judiciary  in  declaring  a 
statute  invalid  they  must  be  able  to  point  out 
some  constitutional  limitation  which  the  act  J 
clearly  transcends. 

With  these  elementary  propositions  in  j 
mind,  we  proceed  to  consider  the  evils,  or  j 
supposed  evils,  which  the  legislature  de- 
signed to  remedy,  and  the  measures  which  j 
they  have  adopted  to  accomplish  that  end. 

It  was  commonly  asserted  and  believed  (to-  1 
what  extent  correctly  is  not  important)  that  '! 
spurious  and  stolen  tickets,  and  tickets  which  j 
had  expired  by  limitation,  or  that  were  not 
transferable,  were  often  put  on  the  market  to  I 
such  an  extent  as  to  work  great  frauds  upon  J 

both  the  public  and  the  carriers ; that  fre-  J 

quently  those  selling  such  tickets  were  ir- 
responsible, so  that  the  party  defrauded  had  | 
no  redress  ; that  the  business  of  trafficking  in  1 
such  tickets  often  furnished  an  inducement  | 
to  railway  employes  to  steal  tickets,  or  issue 
spurious  ones,  and  put  them  on  the  market.  I 
It  was  also  commonly  believed  that,  in  order  J 
to  evade  statutes  designed  to  secure  uniform- 
ity of  rates  and  to  prevent  discriminations, 
some  carriers  of  passengers  were  in  the  habit 
of  placing  large  blocks  of  their  tickets  with 
“scalpers,”  ostensibly  not  their  agents,  for 
sale  at  cut  rates.  To  remedy  these  and  simi- 
lar abuses,  real  or  supposed,  this  statute  was 
passed.  That  all  its  provisions  have  some  re- 
lation to,  and  tendency  to  accomplish,  this 
end,  is  quite  clear.  Do  they  transcend  any 
constitutional  limitation  upon  legislative- 
power?  It  seems  to  us  that  most  of  the  ob- 
jections to  the  act — certainly  the  first  two — 
are  based  upon  a radical  misconception  of  its 
provisions,  and  of  the  character  of  transpor- 
tation tickets  as  property.  Counsel  for  the 
defendant  seems  to  assume — First,  that  such 
tickets  are  vendible  chattel  property,  which 
are  the  legitimate  subject  of  barter  and  sale, 
the  same  as  any  other  chattels,  and,  second, 
that  this  statute  is  designed  to  be  a “license 
law,”  in  the  ordinary  sense  of  that  term.. 
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With  these  two  premises  assumed,  the  task 
of  successfully  assailing  the  validity  of  the 
act  is  a very  easy  one.  While  a “railroad 
ticket”  is,  in  one  "sense,  “property,”  yet  it  is 
not  merchandise  or  a chattel.  It  is  merely 
the  evidence  of  the  contract  of  the  carrier  to 
transport  the  holder  between  the  points,  and 
on  the  condition,  therein  named.  Treating 
it  as  the  contract  itself,  it  is  in  the  nature  of 
a chose  in  action.  No  one  with  whom  a 
carrier  makes  such  a contract  has  any  in- 
herent constitutional  right  to  insist  that  it 
should  be  assignable.  At  common  law,  all 
choses  in  action  were  nonassignable,  and  if 
the  legislature  had  deemed  it  necessary,  in 
order  to  prevent  the  supposed  evils,  to  pro- 
vide that  all  transportation  tickets  should  be 
nontransferable,  or  even  to  prohibit  the  issue 
of  tickets  altogether,  and  require  carriers  of 
passengers  to  collect  fare  in  cash,  we  fail  to 
see  why  they  had  not  the  power  to  do  so. 

Again,  the  act  has  not  the  first  element  of 
a “license  law”  in  the  common  meaning  of 
the  term.  It  must  be  borne  in  mind  that 
these  tickets  are  the  contracts,  or  evidences 
of  the  contracts,  of  the  carriers,  and  hence, 
in  the  nature  of  things,  can  in  the  first  in- 
stance be  issued  or  sold  only  by  the  carriers 
themselves,  who,  as  a matter  of  course,  have 
the  exclusive  right  to  appoint  their  own 
agents  for  that  purpose.  Now,  what  the  act 
provides  is  that  the  carriers  shall  only  issue 
or  sell  their  tickets  through  agents  appointed 
in  a particular  manner,  and  the  evidence  of 
whose  appointment  has  been  authenticated  by 
certain  formalities.  While  the  certificate  of 
a compliance  with  these  requirements,  is- 
sued by  the  state,  is  called  a “license,”  yet 
it  is  merely  the  evidence  of  the  appointment 
of  the  agent,  its  purpose  being  to  secure  and 
preserve  public  written  evidence  of  that  fact, 
so  as  to  prevent  evasions  of  the  law,  and  to 
enable  every  one  who  buys  a ticket  to  ascer- 
tain whether  the  person  with  whom  he  is 
dealing  actually  represents,  and  has  authority 
to  bind,  the  carrier.  The  agent  is  given  no 
authority  to  sell  or  deal  in  tickets  of  other 
carriers,  but  only  authority  to  sell  the  ticket 
of  the  carrier  appointing  him,  and  providing 
him  the  certificate  of  such  authority.  So  far 
from  granting  any  special  privileges  to  the 
carrier,  it  imposes  a burden  upon  him — First, 
by  limiting  his  right  to  issue  or  sell  tickets 
to  agents  provided  with  a certificate  from  the 
state  of  their  authority  ; and,  second,  by  re- 
quiring him  to  repurchase  or  redeem  unused 
tickets.  And  then,  in  order  to  prevent  the 
frauds  already  referred  to,  the  act  prohibits 
entirely  the  sale,  barter,  or  transfer,  within 
the  state,  of  the  whole  or  any  part  of  any 
ticket,  or  other  evidence  of  the  holder’s  right 
to  travel  on  any  railroad  or  steamboat, 
whether  situated  or  operated  within  or  with- 
out the  state,  except  by  the  agent  of  the  car- 
rier possessing  the  certificate  of  authority 
provided  for  in  the  first  section  of  the  act. 

The  fact  that  the  purchaser  of  a ticket  is 
prohibited  from  selling  it  to  whom  he  pleases 
does  not  “deprive  him  of  his  property  with- 
out due  process  of  law.  ” The  disposition  of 
property  may  always  be  limited  or  regulated 
where  public  interests  so  require.  The  ticket 
is  not  destroyed  or  taken  from  the  holder,  nor 
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is  his  right  to  ride  on  it  at  all  limited.  The 
only  limitation  is  upon  his  right  to  transfer 
it.  If  he  wishes  to  ride  on  it,  which  is  the 
purpose  for  which  a ticket  is  presumably 
bought,  he  can  do  so  ; but,  if  he  does  not  use 
it,  his  only  course  is  to  require  the  carrier 
who  issued  it  to  redeem  it.  As  already  sug- 
gested, a man  has  no  constitutional  right  to 
insist  that  these  contracts  for  transportation 
shall  be  transferable  ; and  if  the  legislature 
had  seen  fit  to  declare  that  they  should  not 
be,  and  that  they  could  only  be  used  by  the1 
party  to  whom  they  were  originally  issued, 
they  might  have  done  so,  even  without  mak- 
ing any  provision  at  all  for  their  redemption 
by  the  carrier  if  not  used.  This  might  not 
be  true  as  to  tickets,  by  their  expressed  or 
implied  terms  transferable,  purchased  before 
the  passage  of  the  act ; but  as  to  the  tickets 
issued  and  purchased  after  that  it  is  unques- 
tionably true,  for  the  statute  becomes  a part 
of  the  contract  expressed  in  the  ticket,  and 
is  inherent  in  the  property  in  it.  Oqden  v. 
Saunders , 25  U.  S.  12  Wheat.  218,  6 L.  ed. 
606. 

The  indictment  in  this  case  charges  defend- 
ant with  selling  the  ticket  nearly  six  months 
after  the  passage  of  the  act,  and,  if  the  law 
should  be  regarded  as  invalid  as  to  tickets 
issued  and  purchased  before  it  was  passed,  it 
was  for  the  defendant  to  plead  and  prove  that 
he  comes  within  the  class  of  persons  as  to 
which  the  law  is  invalid,  and  that  this  ticket 
was  one  as  to  which  the  statute  does  not 
operate.  A law  may  be  entirely  valid  as  to 
some  persons  and  some  acts,  and  invalid  as 
to  others,  and  its  invalidity  can  be  raised  and 
taken  advantage  of  only  by  those  who  show 
that  they  have  a right  to  question  the  act. 
They  must  show  that  their  rights  are  taken 
away  by  the  law,  and  that  as  to  them,  in  the 
particular  case,  there  is  a higher  law  in  the 
constitution  which  supersedes  the  statute. 
In  Indiana  and  Illinois  the  courts  have  up- 
held statutes  similar  to  the  one  under  consi- 
deration in  all  material  respects,  except  that 
they  provide  that  the  acts  shall  not  prohibit 
any  person  who  has  purchased  a ticket  from 
any  agent  authorized  as  by  the  act  provided, 
with  the  bona  fide  intention  of  traveling  upon 
the  same,  from  selling  it  to  any  other  person. 
Fry  v.  State,  63  Ind.  552,  30  Am.  Rep.  238  ; Bur- 
dick v.  People,  24  L.  R.  A.  152,  149  111.  600. 

In  these  cases  the  courts  lay  some  stress 
upon  this  provision.  But  we  are  unable  to 
see  how  the  absence  of  it  affects  the  validity 
of  the  act,  or  how,  at  least  as  to  tickets  issued 
after  its  passage,  it  deprives  a person  of  his 
property  “ without  due  process  of  law.  ” The 
law  may,  in  that  respect,  be  more  drastic  ; but 
if  the  legislature  thought  that  such  an  ex- 
ception would  open  the  door  to  evasions  of 
the  law,  and  that  the  evils  aimed  at  could 
be  effectually  remedied  only  by  absolutely 
prohibiting  any  sale  of  tickets  within  the 
state  except  by  the  carrier  himself,  through 
his  agents  authorized  in  the  manner  provided, 
we  think  it  was  competent  for  them  to  so  de- 
clare. 

Neither  is  there  anything  in  the  objection 
that,  while  the  act  prohibits  the  sale  of  any 
tickets  except  in  the  manner  prescribed,  it 
only  provides  for  the  redemption  of  unused 
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tickets  of  railroads  or  steamboats  situated  or 
operated,  in  whole  or  in  part,  within  the 
state.  This  limitation  of  the  provisions  as 
to  redemption  may  have  been  because  of  the 
supposed  inability  of  the  state  to  compel 
redemption  by  foreign  or  nonresident  steam- 
boats or  railway  companies  ; but,  as  the  sale 
of  all  tickets  might  have  been  prohibited 
without  any  provision  for  their  redemption, 
the  act  does  not  deprive  the  holder  of  a ticket 
of  a nonresident  carrier  simply  because  it 
leaves  him,  in  case  he  does  not^use  it,  to  such 
remedies,  if  any,  as  may  be  given  him  by 
the  law  of  the  domicil  of  the  carrier.  It  is 
hardly  necessary  to  suggest  that  it  is  just  as 
necessary,  in  order  to  prevent  frauds  on  the 
public,  to  regulate  the  sale,  within  the  state, 
of  tickets  of  “nonresident”  carriers  as  of 
“resident”  ones.  We  may  add,  in  passing, 
that  section  5 of  the  Act  makes  it  the  duty 
of  a carrier  within  the  state  to  redeem  tickets 
sold  by  it  in  “any  manner,”  no  matter 
whether  sold  within  or  without  the  state ; 
also,  that  the  word  “owners”  is  evidently 
used  in  a comprehensive  sense,  so  as  to  in- 
clude all  who  are  operating  a railroad  or 
steamboat,  whether  as  owners  of  the  prop- 
erty, or  as  lessees,  receivers,  or  the  like. 
What  has  been  said  fully  covers  the  first 
three  objections  to  the  statute. 

There  is  clearly  nothing  in  the  objection 
that  the  act  unlawfully  interferes  with  in- 
terstate commerce.  In  the  first  place,  the 
question  is  not  in  this  case,  because  the 
ticket  is  not  for  an  interstate  ride.  But,  even 
if  it  was,  there  would  be  nothing  in  the 
point.  The  law  is  not  a revenue  law,  and 
is  not  designed  to,  and  does  not,  regulate  in- 
terstate commerce  at  all.  It  is  a mere  police 
regulation  of  the  sale  and  transfer  of  tickets, 
designed  to  protect  the  public  from  frauds, 
and  its  interference,  if  any,  with  interstate 


commerce,  is  purely  incidental  and  ac- 
cidental. The  grant  of  power  to  Congress  to 
regulate  interstate  commerce  was  never  de- 
signed to,  and  does  not  at  all  interfere  with, 
police  power  of  the  states  to  promote  domestic 
order,  to  prevent  crime,  and  to  protect  the 
lives  and  property  of  its  citizens,  although 
such  regulations  may  indirectly  operate  upon 
and  affect  interstate  commerce.  Such  regula- 
tions are  valid  in  spite  of  their  operation  on 
commerce,  and  the  right  to  pass  them  does 
not  originate  from  any  power  in  the  state  to 
regulate  commerce.  The  books  are  so  full 
of  cases  to  this  effect  that  the  citation  of  au- 
thorities in  support  of  the  proposition  is  un- 
necessary. 

Neither  is  there  anything  in  the  last  ob- 
jection. If  defendant  is  correct  in  his  con- 
struction of  section  7, — that  it  only  imposes 
a penalty,  in  favor  of  the  state,  upon  incor- 
porated carriers  for  a refusal  to  redeem  un- 
used tickets, — this  is  not  an  objection  which 
he  is  in  position  to  raise,  as  it  does  not  affect 
him.  If  any  owner  of  a railroad  or  steam- 
boat situated  or  operated,  in  whole  or  in  part, 
within  the  state,  refuses  to  redeem  his  ticket, 
as  provided  in  section  5,  the  purchaser  has 
his  civil  remedy,  wholly  independently  of 
section  7.  Even  if  the  latter  section  should 
be  declared  wholly  invalid,  on  the  objection 
of  an  incorporated  carrier,  it  would  not  affect  j 
the  validity  of  the  balance  of  the  act. 

We  have  endeavored  to  give  this  case  the  | 
consideration  which  its  importance  deserves,  i 
and  are  not  able  to  see  that  any  of  the  ob- 
jections urged  against  the  validity  of  the  act  '\ 
are  well  founded.  With  the  policy  or  wisdom 
of  it  we  have  nothing  to  do. 

Order  sustaining  the  demurrer  is  reversed,  ? 
and  the  cause  remanded.  • 

Buck  and  Canty,  JJ. , absent. 
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REPORT  AND  OPINION  OF  THE  COMMISSION. 


By  the  Commission: 

The  various  difficulties  connected  with  the 
form  and  contents  of  tariff  schedules,  the  im- 
portance of  uniformity  in  their  arrangement 
and  simplicity  in  their  statements,  and  the 
duty  of  bringing  them  into  conformity  with 
the  requirements  of  the  statute,  have  been 
matters  of  concern  to  the  Commission  from  the 
time  of  its  organization.  In  the  first  Annual 
Report  to  Congress  the  conditions  existing  be- 
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fore  the  Act  to  Regulate  Commerce  was  en- 
acted are  described  in  the  following  language: 

“Then  their  rates  were  changed  at  pleasure 
and  without  public  notification;  their  dealings 
to  a large  extent  were  kept  from  the  public 
eye,  the  obligation  of  publicity  not  being  rec- 
ognized; and  the  public  were  therefore  with- 
out the  means  of  judging  whether  their  charges 
for  railroad  service  were  reasonable  and  just 
or  the  contrary.’' 

“But  the  publications  actually  made  only 
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increased  the  difficulties.  Railroad  rates  diffi- 
cult enough  to  be  understood  by  the  uninitiated 
when  printed  plainly  in  one  general  tariff  with 
■classification  annexed,  became  mysterious  enig- 
mas when  several  different  tariffs  were  printed, 
as  was  the  case  in  some  sections;  some  relating 
to  competitive  points  and  others  to  what  were 
called  local  points,  and  each  referring  to 
voluminous  and  perhaps  different  classifica- 
tions. which  were  printed  but  not  posted,  and 
which  were  observed  or  disregarded  at  will 
in  the  rates  as  published.  Such  unsystematic 
and  misleading  publications  naturally  led  to 
many  overcharges  and  controversies,  and  natu- 
rally invited  and  favored  special  rates  and  in- 
jurious preferences.” 

Subsequently,  in  the  same  report,  referring 
to  the  tariffs  which  had  been  filed  by  the  car- 
riers under  the  6th  section  of  the  Act,  the  Com- 
mission said: 

“But  though  the  carriers  make  and  file 
Iheir  tariffs  as  required  by  the  Act,  there  is  no 
general  uniformity  to  the  tariffs  or  to  the  class- 
ifications, either  in  form  or  general  method  of 
preparation.  This  is  unfortunate  for  several 
reasons,  but  especially  because  the  public,  who 
have  to  deal  with  many  carriers,  are  likely  to 
be  confused  between  the  different  methods  of 
giving  information,  and  possibly  to  be  misled 
in  some  cases.  The  difficulty  of  making  use 
of  them  for  the  purposes  of  the  Commission  is 
also  greatly  enhanced  by  the  want  of  uniform- 
ity, and  the  Commission  would  be  very  glad 
to  correct  it  if  that  were  possible.” 

And  in  concluding  this  report  the  Commis- 
sion made  several  recommendations,  among 
which  was  the  following: 

“ The  Commission  ought  also  to  have  the 
authority  and  the  means  to  bring  about  some- 
thing like  uniformity  in  the  method  of  pub- 
lishing rates,  which  is  now  in  great  confusion, 
and  to  carefully  examine,  collect,  and  super- 
vise the  schedules,  contracts,  etc.,  required  by 
the  law  to  be  filed.” 

When  the  Second  Annual  Report  was  sub- 
mitted, measures  were  pending  before  Con- 
gress for  enlarging  the  powers  and  duties  of 
the  Commission  in  regard  to  railway  tariffs, 
and  the  following  comment  was  deemed  a 
sufficient  reference  to  the  subject: 

“Much  still  remains  to  be  done  in  order  to 
assure  a complete  and  adequate  supervision  of 
the  transportation  schedules  furnished  by  the 
carriers.  No  uniformity  in  form  has  yet  been 
reached,  nor  has  any  general  system  been 
adopted  under  which  they  are  prepared. 
Amendments  to  the  Act,  now  pending  in  Con- 
gress, are  designed  to  enable  the  Commission 
to  enforce  the  adoption  of  better  and  more 
systematic  methods  which  are  greatly  needed.” 

By  an  amendment  approved  March  2,  1889, 
the  6th  section  of  the  Act  was  changed  in  sev- 
eral important  respects  and  the  following  pro- 
vision inserted: 

“ The  Commission  may  determine  and  pre- 
scribe the  form  in  which  the  schedules  required 
by  this  section  to  be  kept  open  to  public  in- 
spection shall  be  prepared  and  arranged,  and 
may  change  the  form  from  time  to  time  as 
•shall  be  found  expedient.” 
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The  authority  conferred  by  this  enactment 
has  not  heretofore  been  exercised  through 
definite  and  formal  orders,  because  the  Com- 
mission has  believed  it  more  expedient  to  pro- 
mote the  correction  of  rate  sheets  by  calling 
the  attention  of  individual  carriers  to  particu- 
lar defects,  and  by  general  suggestions  to  rail- 
way officials  which  have  been  so  far  adopted 
as  to  accomplish  much  improvement  in  the 
construction  of  tariff  schedules.  The  obliga- 
tions imposed  by  the  statute,  and  knowledge 
of  the  power  possessed  by  the  Commission, 
were  reasonably  expected  to  secure  substantial 
observance  of  the  law  in  this  regard,  without 
resort  to  specific  and  mandatory  directions. 
It  was  thought  preferable  to  bring  about  re- 
forms in  the  arrangement  and  contents  of  pub- 
lic tariffs  through  the  voluntary  action  of  rail- 
road managers,  rather  than  by  issuing  explicit 
and  compulsory  orders. 

In  pursuance  of  this  policy,  and  to  obviate 
the  necessity  of  a voluminous  correspondence 
concerning  matters  of  detail,  the  Commission 
instructed  its  Auditor  to  prepare  a statement 
of  its  views  regarding  the  general  features  of 
tariff  construction  which  would  effect  compli- 
ance with  the  amended  statute.  This  state- 
ment was  published  in  pamphlet  form  in  De- 
cember, 1891,  and  widely  distributed  to  rail- 
road officials  having  charge  of  the  preparation 
of  rate  sheets,  and  to  other  persons  presumably 
interested  in  such  an  announcement.  It  set 
forth  at  considerable  length  the  various  ques- 
tions involved,  and  stated  quite  fully  the  in- 
formation which  should  be  given  to  the  public 
in  the  published  schedules  of  carriers  subject 
to  the  Act.  If  the  directions  contained  in  this 
publication  had  been  followed,  no  further  ac- 
tion by  the  Commission  in  respect  to  this  pro- 
vision of  the  law  would  seem  to  be  required. 
While,  however,  a general  willingness  has  been 
displayed  by  railway  managers  to  comply  in 
minor  details  with  the  suggestions  then  made, 
the  Commission  has  been  somewhat  disap- 
pointed in  its  expectations  concerning  matters 
of  primary  importance,  and  has  long  been  im- 
pressed with  the  imperfections  and  omissions  of 
many  of  the  rate  sheets  which  are  in  current 
use.  Such  defects  are  especially  observed  in 
the  arrangement  and  recitals  of  joint  tariffs 
under  which  the  greater  portion  of  interstate 
traffic  is  carried  on.  In  numerous  instances 
these  tariffs  fail  to  give  the  names  of  partici- 
pating carriers — the  parties  to  the  agreement — , 
omit  any  statement  as  to  routes  employed  in 
effecting  the  transportation,  and  are  otherwise 
wanting  in  information  believed  to  be  of  con- 
sequence to  the  public  and  required  by  the 
statute  to  be  disclosed. 

There  has  been  some  failure,  we  apprehend, 
to  recognize  the  full  purpose  of  these  provis- 
ions which  relate  to  the  construction  and  pub- 
licity of  tariff  schedules.  Many  railroad  offi- 
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cials  apparently  suppose  that  the  sole  object 
in  view  is  to  acquaint  shippers  and  passengers 
with  the  scale  of  charges  which  carriers  may 
lawfully  impose  for  the  services  they  are  called 
upon  to  perform.  This  conception  is  clearly 
inadequate,  for  it  takes  no  account  of  the  rela- 
tion of  such  requirements  to  the  general  scheme 
of  public  regulation.  Beyond  the  information 
to  which  the  individual  patron  of  the  railroads 
was  deemed  entitled.  Congress  intended  that 
the  agency  entrusted  with  the  duty  of  admin- 
istering the  law  should  be  supplied  with  the 
means  of  becoming  familiar  with  the  entire 
body  of  rates  throughout  the  country,  to  the 
end  that  complaints  of  injustice  and  exac- 
tion might  be  more  intelligently  considered, 
and  relative  reasonableness  in  transportation 
charges  more  effectually  secured.  This  pur- 
pose was  pointed  out  by  the  Commission  in  its 
report  of  an  investigation  concluded  in  March, 
1889,  wherein,  among  other  comments,  the 
following  observations  were  made: 

“It  is  proper  to  add,  however,  that  the  re- 
quirement of  publication  found  in  the  law  is 
based  upon  many  other  considerations  besides 
that  of  affording  information  to  local  shippers. 
The  necessity  of  establishing  and  maintaining 
a steady,  uniform,  open  tariff  rate  is  of  para- 
mount importance,  in  view  of  the  evils  which 
the  Act  to  Regulate  Commerce  attempts  to 
correct,  and  obviously  the  first  and  most  ef- 
ficient method  of  regulation  is  the  requirement 
of  constant  publicity.  ” 

Re  Atlanta  & W.  P.  R.  Go.  2 Inters.  Com. 
Rep.  480,  3 I.  C.  C.  Rep.  75. 

This  opinion  was  expressed,  it  should  be  re- 
membered, concerning  the  6th  section  of  the 
Act  as  it  existed  before  the  amendments  of 
March  2,  1889,  were  adopted,  and  without 
reference  to  the  added  authority  at  that  time 
conferred  upon  the  Commission  to  “ determine 
and  prescribe  the  form  in  which  the  sched- 
ules” of  rates  and  charges  “shall  be  prepared 
and  arranged.”  The  enlarged  obligations 
created  by  these  amendments  were  plainly  de- 
signed to  aid  the  enforcement  of  the  law  in 
other  respects,  as  well  as  to  furnish  individual 
shippers  with  more  accurate  knowledge  re- 
specting the  rates  and  regulations  of  public 
carriers. 

The  reciprocal  duties  arising  under  this  sec- 
tion must  be  regarded  as  fundamental  to  the 
purpose  of  the  whole  enactment.  Any  system 
of  laws  adapted  to  the  regulation  of  interstate 
commerce  will  include  the  requirement  of  a 
common  standard  of  compensation,  and  pro- 
vide alike  for  its  easy  comprehension  and  its 
suitable  publicity.  The  charges  for  railway 
transportation  should  be  uniform  to  all  and 
readily  understood  by  all.  The  publication  of 
tariffs  in  convenient  form,  adequate  in  state- 
ment and  properly  authenticated,  is  essential 
to  the  enforcement  of  reasonable  rates  and  im- 
partial treatment.  So  far  as  possible  the 
schedules  should  be  simple  in  arrangement, 
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ample  in  their  disclosures  and  free  from  am- 
biguity. Otherwise  the  opportunity  is  afforded 
for  evading  the  law  by  discriminating  practices 
and  unjust  exactions.  This  is  peculiarly  true- 
of  joint  tariffs  issued  by  two  or  more  carriers 
whose  connected  roads  are  operated  as  a single 
and  continuous  line.  The  increased  and  often 
enormous  mileage  which  is  thus  brought  un- 
der a common  control,  the  great  volume  of 
traffic  which  thereby  receives  speedy  and  un- 
interrupted movement,  and  the  temptations  to- 
favoritism  arising  from  competition  between 
rival  systems,  render  it  specially  necessary  that 
the  public  schedules  under  which  business  of 
this  character  is  conducted  should  answer  all 
the  requirements  of  the  statute.  That  many 
of  the  joint  tariffs  now  employed  are  not  in 
accord  with  these  provisions  is  practically  ad- 
mitted by  railway  managers.  They  are  often 
faulty  in  form,  imperfect  or  ambiguous  in  dis- 
closures, and  generally  lacking  in  proper  evi- 
dence of  their  authenticity.  When  such  a 
tariff  is  filed  by  one  of  the  associated  lines 
only,  as  is  usually  the  case,  if  the  participating 
carriers  are  not  designated  and  no  proof  of 
their  concurrence  is  furnished,  it  is  quite  pos- 
sible for  the  latter  to  avoid  liability,  when 
charged  with  criminal  misconduct  in  respect 
of  a joint  rate  so  issued,  by  denying  knowledge 
of  its  existence  or  consent  to  its  publication, 
although  the  fact  that  they  carried  traffic  ap-  ■ 
parently  under  that  tariff  may  be  clearly  es- 
tablished. If  a connecting  carrier,  which  joins 
in  the  transportation  of  freight  received  from 
the  initial  carrier,  is  prosecuted  for  violating 
the  joint  rate  published  by  that  initial  carrier 
alone,  there  can  be  no  conviction  without 
proof,  often  impossible  to  obtain,  that  such 
connecting  carrier  agreed  to  the  joint  rate  in 
question  or  authorized  its  promulgation.  On 
the  other  hand,  if  it  is  assumed  that  the  con- 
necting carrier  is  not  a party  to  the  joint  rate 
so  issued,  for  want  of  assent  thereto  or  con-  j 
currence  therein,  and  the  charge  of  unlawful 
conduct  is  based  upon  the  acceptance  of  less 
than  its  own  local  tariff,  such  connecting  car- 
rier may  refute  the  accusation  by  asserting  that 
it  had  consented  to  the  joint  schedule  issued 
by  an  initial  carrier  and  was  in  fact  a 
party  thereto.  Thus  the  ground  of  defense 
can  be  shifted  to  meet  the  theory  of  the  prose- 
cution, and  a given  carrier  actually  guilty  of 
wrong  doing  may  secure  immunity  from  pun- 
ishment, through  inability  to  determine,  be 
fore  its  disclosure  is  forced,  whether  it  is  or  is 
not  bound  by  the  joint  tariff  which  another 
carrier  has  published  and  filed.  When  such 
avenues  of  escape  and  evasion  are  afforded  by 
the  rate  sheets  in  common  use,  there  must  be- 
something  at  serious  fault  in  their  contents  and 


construction.  Defects  in  tariff  schedules  pro- 
vide opportunity  for  inhibited  practices  which 
might  not  otherwise  be  available,  and  tend  to 
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defeat  in  greater  or  less  degree  the  beneficial 
purposes  of  publicity.  More  than  this,  they 
indicate  a measure  of  disrepectfor  the  law  and 
a disposition  to  avoid  its  wholesome  restraints. 
They  render  its  enforcement  in  many  cases  im- 
practicable, weaken  the  authority  of  its  vari- 
ous restrictions,  and  not  unfrequently  prove 
an  aid  to  prohibited  and  inequitable  dealings 
between  shipper  and  carrier. 

Without  enlarging  upon  these  considerations 
or  specifying  in  greater  detail  the  reasons  for 
dissatisfaction  with  existing  methods,  it  is 
sufficient  to  say  that  the  Commission  has  be- 
lieved for  some  time  that  the  authority  con- 
ferred by  the  amendment  of  1889  should  be 
more  directly  and  formally  exerted,  with  the 
view  of  securing  rate  sheets  and  joint  sched- 
ules which  shall  meet  the  requirements  of  the 
statute.  Desiring  to  proceed  with  all  needful 
caution,  and  not  unmindful  of  the  difficulties 
involved  in  any  adequate  scheme  of  tariff  con- 
struction, it  was  deemed  suitable  to  acquaint 
the  principal  railroad  managers  with  the  pur- 
pose of  the  Commission  and  to  invoke  the  aid 
of  their  practical  experience.  To  this  end  the 
following  circular  letter  was  issued  at  the  date 
therein  named: 

Interstate  Commerce  Commission. 

Washington,  January  20,  1894. 

“Dear  Sir: 

The  Commission  having  determined  to  pre- 
scribe the  form  of  schedules  of  rates  and 
-charges  required  by  the  Act  to  Regulate  Com- 
merce to  be  kept  open  to  public  inspection,  in 
accordance  with  authority  conferred  by  the 
sixth  section  thereof,  and  desiring  that  while 
fully  meeting  the  requirements  of  the  law  the 
form  adopted  shall  not  be  unnecessarily  bur- 
densome to  the  railways  by  reason  of  the  ex- 
pense or  otherwise,  it  is  thought  proper  to 
invite  the  carriers  subject  to  the  Act  to  send 
representatives  to  a conference  to  be  held  at 
the  office  of  the  Commission  in  Washington, 
on  Monday,  February  12,  1894,  when  oppor- 
tunity will  be  afforded  to  offer  suggestions 
regarding  the  preparation  of  such  a form 
(especially  suggestions  as  to  a form  for  joint 
tariffs)  as  will  comply  with  the  requirements 
of  the  statute.  In  the  meantime  the  Commis- 
sion will  be  glad  to  receive  suggestions  by 
letter  from  those  interested. 

Respectfully  yours, 

Wm.  R.  Morrison, 

Chairman.” 

In  response  to  this  invitation  a large  num- 
ber of  traffic  officials  assembled  at  the  office  of 
the  Commission  on  the  12th  of  February,  1894, 
and  the  subject  was  discussed  at  considerable 
length  during  that  and  the  succeeding  day.  An 
understanding  was  then  reached  that  a subse- 
quent conference  should  be  held,  at  which  the 
representatives  of  the  railroads,  who  were 
to  consult  with  each  other  in  the  meantime, 
would  submit  to  the  Commission  some  feas- 
ible plan  for  accomplishing  the  main  ends  de- 
sired. This  second  conference  was  held  pur- 
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suant  to  the  following  call  issued  March  2, 
1894. 

Interstate  Commerce  Commission. 

Washington,  March  2,  1894. 

“Dear  Sir: 

Pursuant  to  a call  issued  on  January  20, 
1894,  a conference  was  held  at  the  office  of  the 
Commission  on  February  12  and  13,  ultimo, 
for  the  purpose  of  affording  the  representa- 
tives of  the  carriers  an  opportunity  to  offer 
suggestions  regarding  the  form  in  which  sched- 
ules of  rates  should  be  arranged  to  meet  the 
requirements  of  the  statute.  A copy  of  the 
proceedings  of  the  conference  is  herewith  en- 
closed for  your  information.  At  the  request 
of  those  present  a second  conference  will  be 
held  at  the  office  of  the  Commission  in  Wash- 
ington, on  Wednesday,  March  14,  1894,  at  11 
a.  m.  at  which  you  are  invited  to  be  present. 

Respectfully. 

Wm.  R.  Morrison, 
Chairman.” 

The  proceedings  of  these  two  conferences, 
which  have  been  published  in  full  from  the 
stenographers’  minutes  and  mailed  to  the 
principal  traffic  officials  of  the  country,  disclose 
the  views  of  those  present  concerning  the 
objects  sought  to  be  accomplished  by  the  Com- 
mission, and  the  feasibility  of  various  sug- 
gested plans  for  simplifying  the  forms  and 
improving  the  construction  of  tariff  schedules. 

It  seemed  to  be  generally  conceded  by  the 
railroad  representatives  who  attended  these 
meetings  that  the  rate  sheets  now  employed 
are  unsatisfactory  in  many  respects  and  fall 
short  of  the  standard  contemplated  by  the  stat- 
ute. The  disposition  was  repeatedly  avowed 
to  make  such  changes  and  corrections  as  might 
be  required  by  the  Commission,  though  much 
stress  was  laid  upon  the  difficulties  involved  in 
any  radical  departure  from  existing  methods. 
While  the  discussion  at  these  conferences  ex- 
tended to  a wide  range  of  topics,  and  much  of 
it  was  of  an  informal  character,  there  were 
three  subjects  which  received  special  considera- 
tion, and  which  are  entitled  to  more  or  less 
prominence  in  this  report.  These  are  (i)  “Pro- 
portional tariffs,”  as  they  are  called;  (2)  The 
designation  on  joint  tariff  sheets  of  the  car- 
riers which  are  parties  thereto  and  the  routes 
formed  by  their  connected  lines,  and  (3)  The 
evidence  that  joint  tariffs  filed  and  published 
by  one  carrier  are  assented  to  and  binding  up- 
on the  participating  carriers. 

The  first  of  these  questions  relates  to  a cer- 
tain rule  or  principle  of  rate  making,  rather 
than  to  the  medium  by  which  charges  are  made 
known  to  the  public;  the  others  relate  to  the 
contents  of  the  published  rate  sheet  and  the 
proof  of  its  authenticity. 

The  employment  of  proportional  tariffs  ap- 
pears to  be  very  extensive,  and  they  are  applied 
to  a large  percentage  of  interstate  business. 
Such  tariffs  establish  rates  of  carriage  which 
are  lower  between  given  points  when  the  traf- 
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fic  has  undergone  transportation  before  reach- 
ing the  first  point,  or  is  to  be  further  trans- 
ported after  reaching’ the  second,  than  the  rates 
charged  on  like  traffic  which  originates  at  one 
of  such  points  and  terminates  at  the  other. 
The  rates  from  New  York  to  Chicago,  subject 
to  the  Official  Glassification,  may  be  cited  as  an 
illustration,  viz: 

Classes. 

In  Cents  Per  100  Lbs. 

1 2 3 4 5 6 

Regular  Rates 75  65  50  35  30  25 

Proportional  Rates 70  61  47  33  29  24 

The  higher  rate  is  charged  on  shipments 
destined  to  Chicago,  the  lower  proportional 
rate  is  accepted  for  the  carriage  between  those 
cities  when  the  shipments  are  consigned  to 
points  beyond  Chicago.  Traffic  from  the  At- 
lantic seaboard  to  the  various  Mississippi  river 
crossings  is  also  governed,  to  a very  great  ex- 
tent, by  a similar  system  of  charges.  The 
eastern  lines  have  not  been  accustomed  to  pub- 
lish rates  to  points  west  of  the  Mississippi;  on 
such  business  they  advertise  and  accept  a lower 
rate  for  hauling  to  the  river  than  they  exact 
on  shipments  terminating  at  the  river  points. 
A somewhat  different  but  quite  frequent  use 
of  the  proportional  method  is  described  by  the 
following  illustration:  One  railway  between 

Chicago  and  Kansas  City,  for  instance,  has  a 
line  of  its  own  west  of  the  Missouri  river 
reaching  into  the  corn  producing  region  of 
Kansas.  Another  railway  from  Chicago  ter- 
minates at  Kansas  City,  yet  desires  to  partici- 
pate in  the  grain  traffic  originating  in  the  same 
corn  belt  west  of  the  Missouri.  The  first 
named  road,  extending  through  to  Chicago, 
naturally  desires  to  route  by  its  own  rails  the 
traffic  shipped  to  that  market;  and,  being  able 
to  make  through  rates  over  its  own  line,  re- 
fuses to  join  in  rates  from  Kansas  points  to 
Chicago  via  its  line  to  the  river  and  thence  via 
the  line  of  its  competitor.  The  latter,  how- 
ever, by  means  of  a low  proportional  tariff 
from  Kansas  City  can  allow  the  former  its  full 
local  rates  to  that  point,  and  still  compete  for 
the  business  by  making  through  rates  to  Chi- 
cago equally  low  with  those  made  by  the  road 
having  its  own  through  line. 

Various  reasons  are  assigned  by  the  railroads 
for  resorting  to  this  method  of  establishing 
rates.  The  use  of  proportional  tariffs,  it  is 
claimed,  furnishes  the  basis  for  arriving  at  the 
total  through  rates  for  a large  section  of  coun- 
try, when  it  is  impracticable  to  publish  such 
rates  in  full  by  reason  of  the  great  number  of 
roads  and  routes  which  are  or  may  be^mployed 
in  effecting  the  transportation.  It  is  also 
asserted  that  cases  not  unf requently  arise  where 
one  carrier  will  refuse  to  unite  with  other  car- 
riers, whose  lines  are  physically  connected  with 
its  own,  in  forming  through  routes  and  pub- 
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lishing  joint  rates  for  through  traffic.  Under 
these  circumstances  the  proportional  plan  is 
alleged  to  be  necessary  in  order  that  the  car- 
rier which  is  unable  to  secure  such  an  arrange- 
ment may  nevertheless  make  the  same  through 
rates  as  are  offered  by  competing  lines.  It  is 
likewise  generally  urged  that  proportional 
tariffs  are  beneficial  to  the  public,  because  they 
supply  the  advantages  of  through  routes  and 
through  rates  to  many  localities  which  could 
obtain  them  in  no  other  way. 

We  deem  it  unsuitable,  however,  to  make 
any  further  observations  at  this  time  upon  the 
subject  of  proportional  tariffs,  and  purposely 
refrain  from  expressing  any  opinion  as  to 
their  lawfulness  under  the  Act  to  Regulate 
Commerce  for  two  reasons.  One  reason  is 
that  this  proceeding  is  specially  directed  to  an 
improvement  of  the  framework  and  phrase- 
ology of  published  schedules,  including  evi- 
dence of  authority  for  filing  joint  tariffs,  and 
does  not  necessarily  include  the  consideration 
of  rate  making  rules  and  practices.  Our  pres- 
ent concern  is  with  the  “forms”  of  tariff- 
sheets  which  are  required  to  be  filed  and  ex- 
hibited to  the  public,  rather  than  with  the 
principles  upon  which  charges  are  adjusted  in 
the  first  instance.  Rates  must  be  fixed  before 
they  can  be  announced,  and  the  policy  which 
governs  their  application  to  varying  circum- 
stances of  carriage  is  something  quite  different  { 
from  the  means  devised  for  ensuring  their 
proper  publicity.  The  other  reason  for  re- 
serving the  subject  of  proportional  tariffs  for 
further  consideration  arises  from  the  fact  that 
a similar  question  is  directly  involved  in  an- 
other proceeding,  now  pending  before  the  Com- 
mission, upon  the  petition  of  a party  claiming 
to  be  aggrieved  by  the  operation  of  this  method 
of  rate  construction.  Our  views  respecting  t 
tariffs  of  this  description  will  be  more  appro-  ) 
priately  made  known  in  the  decision  of  that 
case. 

The  failure  to  apprise  the  public  and  the  , 
Commission,  by  announcement  upon  the 
printed  schedules  or  otherwise,  of  the  names 
of  participating  carriers  responsible  for  the 
rates  named  in  joint  tariffs,  and  the  routes  by 
which  traffic  may  be  consigned  at  those  rates, 
occasions  much  uncertainty  and  confusion, 
and  constitutes  a considerable  obstacle  to  the 
enforcement  of  the  statute.  This  defect  in  the 
form  of  published  tariffs  should  be  corrected  to 
the  fullest  practicable  extent.  It  is  extremely  . 
desirable  that  joint  schedules  applied  to  the 
traffic  of  connecting  lines  should  definitely 
name  all  the  participating  roads  and  indicate 
the  various  routes  by  which  they  undertake 
to  afford  transportation  at  designated  rates. 
Theoretically  at  least,  such  a disclosure  is  nec- 
essary to  a complete  statutory  joint  tariff.  If 
this  information  is  withheld,  the  printed  sched- 
ule must  in  every  case  be  open  to  some  degree 
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of  criticism;  it  omits  something  which  ap- 
parently ought  to  be  stated,  and  leaves  to  in- 
ference or  conjecture  that  which  should  be 
distinctly  announced. 

While  it  seems  feasible  in  all  cases  to  ex- 
hibit upon  the  printed  joint  tariff  the  names  of 
the  roads  which  unite  in  the  joint  rates  thereby 
offered  to  the  public,  publication  of  the  various 
routes  formed  by  their  combined  lines  may  be 
found  burdensome  by  many  carriers  and  this 
requirement  will  not  be  insisted  upon  at  this 
time.  The  explanations  made  and  reasons  ad- 
vanced by  the  gentlemen  who  attended  the  re- 
cent conferences,  together  with  well-known 
facts  of  which  we  may  take  official  cognizance, 
incline  us  to  this  conclusion.  In  some  sections 
of  the  country  the  carriers  have  entered  into 
association  with  each  other  for  the  purpose, 
among  other  things,  of  establishing  a system  of 
rates  throughout  the  territory  which  they  serve, 
and  are  in  effect  operating  under  a “ common 
arrangement  ” in  respect  to  transportation 
charges  between  the  numerous  points  in  such 
territory.  The  scale  of  charges  thus  fixed  is 
given  general  publicity  and  is  in  the  nature  of 
a standing  proposition  between  the  members 
and  to  all  other  carriers  to  receive  and  forward 
the  various  classes  of  freight  at  the  rates 
agreed  upon  by  the  association.  To  require 
every  joint  tariff  in  such  cases  to  show  in  de- 
tail all  the  different  routes  which  are  available 
to  shippers  would  be  a somewhat  burdensome 
exaction  without  corresponding  advantage  to 
the  public.  The  difficulty  appears  to  be  still 
greater  where  an  outside  line  desires  to  use  as- 
sociation rates,  in  connection  with  its  own,  in 
naming  charges  to  points  in  association  terri- 
tory; under  circumstances  of  that  nature,  the 
enumeration  of  the  various  routes  to  the  large 
number  of  possible  destinations  would  be  a 
considerable  hardship  if  not  a practical  im- 
possibility. But  in  the  great  majority  of  cases 
we  believe  it  is  entirely  practicable  to  set  forth 
upon  the  published  tariffs  not  only  the  names 
of  the  participating  carriers,  but  also  the 
routes  operated  by  them  under  the  joint  rates 
filed  in  pursuance  of  their  mutual  agreement. 
For  the  present,  however,  the  publication  of 
routes  will  not  be  exacted  by  a definite  and 
unqualified  order,  though  we  may  rightfully 
expect  that  this  information  will  be  given  in 
future  joint  tariffs,  unless  conditions  exist 
which  fairly  excuse  a relaxation  of  the  rule. 
It  is  our  desire  to  exercise  the  authority  con- 
ferred upon  us  in  aid  of  the  substantial  pur- 
pose of  the  law,  rather  than  to  insist  upon  the 
technical  observance  of  its  provisions. 

The  third  subject  discussed  at  these  confer- 
ences admits  of  somewhat  more  exact  and  sat- 
isfactory treatment.  It  was  freely  admitted 
by  the  railroad  officials  in  attendance  that  the 
Commission  should  be  furnished  with  proof 
of  the  authority  under  which  joint  tariffs  are 
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published  and  filed.  Such  tariffs  necessarily 
imply  an  agreement  between  two  or  more  car- 
riers by  virtue  of  which  they  offer  their  united 
services  at  the  rates  therein  named.  They 
must  have  entered  into  contract  relations  with 
each  other,  by  express  stipulation  or  mutual 
understanding,  which  impose  upon  the  several 
parties  thereto  the  obligation  to  accept,  for  the 
transportation  proposed  by  them,  the  aggre- 
gate charge  stated  in  their  advertised  sched- 
ules. If  such  contracts  were  in  writing  and 
filed  with  the  Commission,  as  other  written 
contracts  are  required  to  be  filed,  the  instru- 
ment itself  would  be  the  best  evidence  of  their 
arrangement,  and  no  occasion  would  arise  for 
additional  proof.  But  such  agreements  are 
very  rarely,  if  ever,  reduced  to  writing.  Al- 
most invariably  they  rest  in  parol;  quite  often 
they  are  mere  understandings  between  traffic 
managers,  having  no  more  definite  basis  than 
long  continued  custom  or  the  doctrine  of  im- 
plied consent.  When  a joint  tariff  is  pub- 
lished under  such  circumstances  by  one  of  the 
constituent  roads  there  i&^no  producible  evi- 
dence, under  the  existing  practice,  that  the 
other  interested  roads  have  assented  to  the  rates 
thus  announced.  If  one  carrier  files  a tariff 
purporting  to  establish  joint  rates  with  other 
carriers  when  no  agreement  therefor — express 
or  implied— exists  between  them,  such  carrier 
transcends  its  authority,  misrepresents  the 
facts  and  misleads  the  public;  if  there  is  an 
agreement  between  them,  the  evidence  thereof 
should  be  a matter  of  record  or  otherwise  read- 
ily obtainable.  These  propositions  are  wholly 
undisputed;  indeed,  there  seems  to  be  a unan- 
imous concession  that  joint  tariffs  filed  with 
the  Commission  as  required  by  law  should  be 
accompanied  in  every  instance  with  suitable 
proof  of  their  authenticity. 

Without  commenting  on  the  various  plans 
suggested  for  accomplishing  this  purpose,  it 
may  be  said  that  the  most  practicable  method, 
all  things  considered,  appears  to  be  one 
brought  forward  at  these  conferences,  by 
which  each  party  to  a joint  tariff,  other  than 
the  party  filing  the  same,  shall  immediately 
upon  the  issuance  thereof  send  to  the  Commis- 
sion a written  statement  or  certificate  indicat- 
ing its  acceptance  of  and  concurrence  in  the 
rates  and  charges  named  in  such  joint  tariff.  It 
is  assumed  that  the  carrier  which  publishes  a 
tariff  of  this  kind  would  ordinarily  send  copies 
of  the  same  to  all  other  carriers  expected  to 
participate  in  the  joint  service  thereby  an- 
nounced, and  it  must  be  entirely  feasible  for 
the  carriers  receiving  such  a tariff  to  forward 
to  the  Commission  official  notice  that  they  as- 
sent to  the  arrangement  and  are  parties  thereto. 
Thus  by  a simple  and  convenient  process  every 
party  to  a joint  tariff  will  be  identified,  and  the 
liability  of  each  participating  carrier  will  be 
capable  of  easy  and  suitable  proof.  The  ex- 
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treme  difficulty  in  many  cases  of  showing  the 
authority  for  each  joint  tariff  upon  the  face  of 
the  printed  document,  and  the  practical  objec- 
tions to  other  proposed  plans, warrant  the  Com- 
mission in  sanctioning  this  method,  at  least  to 
the  extent  of  testing  its  merits  by  actual  use. 
Its  adoption  will,  therefore,  be  required. 

The  further  consideration  which  we  have 
endeavored  to  give  this  subject  of  tariff  con- 
struction leads  to  a reaffirmance  of  the  general 
principles  laid  down  in  the  pamphlet  of  De- 
cember 1, 1891,  above  referred  to.  The  recom- 
mendations then  made  by  the  Commission  are 
still  believed  to  be  founded  upon  correct  views 
of  the  law  and  the  obligations  imposed  by  its 
provisions.  We  yield  to  the  representations  of 
railroad  officials  who  contend  that  joint  tariffs 
cannot  in  every  case  contain  a statement  of  all 
the  routes  to  which  they  relate,  and  we  ap- 
prove the  plan  for  authenticating  such  tariffs 
by  separate  certificates  filed  with  the  Commis- 
sion, as  a suitable  and  effective  method  of  ac- 
complishing the  main  purpose  of  the  statute 
in  this  regard.  This  mode  of  furnishing  au- 
thority for  filing  joint  tariffs  is  expected  to  be 
applied  as  well  to  future  amendments  or  sup- 
plements to  such  tariffs,  and  also  to  classifica- 
tion sheets  and  other  documents  for  the 
issuance  of  which  some  evidence  of  authoriza- 
tion should  be  supplied.  Except  as  indicated 
above, the  directions  published  in  1891  are  in- 
tended to  be  repeated. 

The  Commission  has  no  desire  to  enjoin  the 
observance  of  needless  formalities,  or  to  sub- 
ject any  carrier  to  unnecessary  expense.  We 
appreciate  the  difficulty  of  preparing  rate 
sheets  which  approximate  a perfected  standard 
and  cover  every  point  to  which  criticism  might 
be  directed.  Nor  is  it  by  any  means  easy  to 
formulate  specific  rules  which  shall  govern  the 
details  of  tariff  construction  and  serve  as  an 
unvarying  pattern  in  all  cases.  For  this  rea- 
son among  others  the  order  founded  upon  the 
present  inquiry  will  be  confined  to  general  in- 
junctions, except  as  to  matters  which  obvious- 
ly require  more  definite  disposition.  So  far  as 
specific  directions  are  now  given  they  are  in 
accord  with  the  declarations  of  railway  officials 
at  the  conferences  called  by  the  Commission 
and  in  line  with  resolutions  adopted  by  the 
Freight  Committees  of  the  Trunk  Line  and 
Central  Traffic  associations. 

If  the  instructions  contained  in  the  pamphlet 
of  December,  1891,  are  fairly  observed,  the 
grounds  of  complaint  will  be  mainly  removed. 
As  those  instructions  are  now  modified  in  re- 
spect to  routes  in  exceptional  cases,  they  con- 
stitute a body  of  rules  which  traffic  officials 
can  follow  without  hardship  or  difficulty. 

In  addition  to  the  matters  already  mention- 
ed, attention  is  invited  to  the  suggestions  relat- 
ing to  numbering,  titles,  amendments  and  sup- 
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plements,  manner  of  changing  and  abrogating  J 
current  tariffs,  and  other  features  of  more  or  [ 
less  importance  in  the  construction  of  rate 
sheets.  Copies  of  the  pamphlet  will  be  sent 
out  with  this  report,  and  compliance  with  its 
directions  will  hereafter  be  required.  By  fol- 
lowing those  directions  we  believe  that  rail- 
way managers  can  greatly  improve  their  pub-  | 
lished  schedules  and  speedily  bring  them  into  i 
substantial  conformity  with  the  demands  of  ' 
the  statutes.  Such  a result  will  prove  alike  | 
beneficial  to  the  carriers  and  advantageous  to  j 
the  public. 

We  summarize  this  review  in  the  following  | 
order : 

Order. 


The  Commission  having  under  considera- 
tion the  rate  sheets,  schedules  and  joint  tariffs 
which,  under  the  6th  section  of  the  Act  to 
Regulate  Commerce,  are  required  to  be  filed 
in  its  office  and  to  be  kept  open  to  public  in- 
spection, and  having  discussed  the  subject 
with  a large  number  of  traffic  officials,  who, 
for  that  purpose,  met  the  Commission  in  re- 
sponse to  its  invitation ; and  having,  as  the  re- 
sult of  such  conference,  made  and  filed  the 
foregoing  report  and  opinion;  and  being  con- 
vinced that  the  directions  contained  in  the 
pamphlet  published  December  first,  1891, 
should  be  complied  with,  in  order  to  bring 
such  rate  sheets,  schedules,  and  joint  tariffs  in- 
to conformity  with  the  statute,  and  to  correct 
the  defects  and  omissions  which  are  now  ob- 
served in  such  publications;  and  having  found 
and  decided  among  other  things  that  evidence 
of  authority  for  making  and  filing  joint  tariffs 
should  in  all  cases  be  furnished  to  the  Commis- 
sion: 

It  is  Ordered , That  all  common  carriers  sub- 
ject to  the  Act  to  Regulate  Commerce  shall,  in 
all  future  issues  of  their  rate  sheets,  schedules 
and  joint  tariffs,  including  all  future  amend- 
ments and  supplements  to  existing  joint  tariffs, 
comply  with  and  conform  to  the  general  rules 
laid  down  in  said  pamphlet  of  December  1, 
1891,  as  modified  by  this  order. 

It  is  Further  Ordered,  That  all  joint  tariffs 
hereafter  filed,  and  all  future  amendments  and 
supplements  to  existing  joint  tariffs,  be  here- 
after so  arranged  and|  printed  as  to  show  dis- 
tinctly the  names  of  J the  several  parties  thereto. 

And  it  is  Further  Ordered,  That  all  common 
carriers  subject  to  the  Act  which  shall  here- 
after be  named  as  parties  to  any  joint  tariff 
filed  and  published  by  another  carrier,  or  as 
parties  to  any  amendments  or  supplements  to 
existing  joint  tariffs,  shall  forthwith  upon  the 
publication  thereof  file  with  the  Commission  a 
statement  or  certificate  showing  their  accept- 
ance of  and  concurrence  therein  and  making 
themselves  parties  thereto,  which  said  state- 
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ment  or  certificate  shall  be  substantially  in  the 
following  form: 

To  the  Interstate  Commerce  Commission, 

Washington,  D.  C. 

This  is  to  certify  that  the Co. 

assents  to  and  concurs  in  the  publication  and 
filing  of  the  schedule  described  below,  and 
hereby  makes  itself  a party  thereto. 

Dated.. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS,  EIGHTH  CIRCUIT. 


1 LV7i\  Uf  &U±UDL»UIjE. 

Kind  Number  Date  of  Date  Issued  By 
Issue  Effective  (Name  of 
m Road.) 

Tariff 

Supplement 
Amendment 
Circular 
Classification. 


(Sign) 


UNION  PACIFIC  R.  CO.,  Appts., 
v. 


UNITED  STATES. 


(See  S.  C.  59 


1.  Judicial  notice  will  be  taken  of  the  fact  that 
there  is  no  inherent  difficulty  in  string-ins-  sev- 
eral independent  lines  of  telegraph  on  the  same 
poles. 

2.  The  Pacific  Railroad  acts,  requiring  the  rail- 
way companies  to  erect  and  maintain  a line  of 
telegraph  along  their  right  of  way,  do  not  impose 
upon  the  company  the  duty  of  maintaining  a 
separate  line  of  poles  upon  which  to  string  its 
wires,  where  a telegraph  company  lawfully  in 
possession  of  a line  of  telegraph  on  the  railroad 
right  of  way,  and  operating  the  same  for  com- 
mercial and  other  purposes,  by  contract  with  the 
railway  company  provides  that  the  latter  may 
maintain  upon  the  former’s  poles  wires  devoted 
to  its  exclusive  use,  and  the  latter  has  offices  at 
convenient  points  and  operators  expressly  re- 
quired to  send  over  such  wires  ail  such  messages 
of  a governmental  or  commercial  character  as 
are  directed  to  be  sent,  and  the  right  to  string 
such  additional  wires  as  may  be  deemed  essen- 
tial or  convenient. 

3.  The  provisions  of  the  contract  of  July  1,  1881, 
between  the  Union  Pacific  Railway  Company 
and  the  Western  Union  Telegraph  Company,  giv- 
ing the  latter  access  to  the  former’s  station- 
houses,  with  some  of  its  wires  and  the  right  to 
avail  itself  of  the  service  of  the  employes  of  the 
railway  company,  at  most  afford  to  the  telegraph 
company  some  facilities  for  competing  with  the 

1 railway  company  in  the  matter  of  transacting  a 
commercial  business,  which  it  would  not  enjoy 
if  compelled  to  maintain  independent  offices,  and 
do  not  amount  to  a transfer  or  surrender  of  the 
telegraphic  franchise  of  the  railway  company, 
which,  notwithstanding  them,  retains  its  right 
and  capacity  to  do  a commercial  business. 

4.  The  condition  of  the  business  of  the  respective 

! par  ties  to  a contract  for  a telegraph  line  on  a 
railroad  right  of  way  several  years  after  the 
agreement  was  made  cannot  control  in  deter- 
mining the  purpose  of  the  parties  in  making  it, 
nor  its  true  interpretation. 

5.  The  provisions  of  the  contract  of  July  1,  1881, 
between  the  Union  Pacific  Railway  Company  and 
the  Western  Union  Telegraph  Company  looking 
to  the  exclusive  right  of  the  latter  to  maintain  a 
line  of  telegraph  upon  the  railroad  right  of  way, 
do  not  render  the  contract  voidable  on  the 
! grounds  of  public  policy,  as  they  do  not  bind  the 
railway  company  absolutely  to  exclude  other 
telegraph  companies  from  the  right  of  way  or 
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withhold  all  facilities  for  the  construction  of 
competing  lines,  as  they  provide  for  the  grant  of 
such  exclusive  right  only  to  the  extent  that  the 
railway  company  may  legally  do  so. 

6.  The  privilege  given  the  United  States  Telegraph 
Company  to  erect  and  maintain  a line  of  tele- 
graph upon  the  rights  of  way  of  the  Pacific  rail- 
road companies  by  Act  of  Congress  of  July  2 
1864,  providing  that  such  telegraph  company 
“and  their  associates”  may  construct  a line  of 
telegraph  between  the  Missouri  river  and  San 
Francisco,  and  authorizing  such  railroad  compa- 
nies to  enter  into  an  arrangement  with  it  for  the 
transfer  of  its  line  to  the  line  of  road  in  fulfill- 
ment of  the  obligation  of  the  railroad  companies 
to  construct  and  maintain  a line  of  telegraph,— 
is  not  personal,  but  may  be  shared  by  another 
corporation  becoming  lawfully  associated  with 
the  United  States  Telegraph  Company  in  the 
work  of  constructing  a transcontinental  line;— 
especially  one  with  which  such  telegraph  com- 
pany became  lawfully  united  by  the  process  of 
consolidation. 

7.  The  privilege  granted  to  the  United  States  Tele- 
graph Company  by  Act  of  Congress  of  July  2, 
1864,  to  enter  into  arrangements  with  the  Pacific 
railroad  companies  for  the  construction  and 
maintenance  of  a line  of  telegraph  upon  the  rail- 
road right  of  way,  in  discharge  of  the  obligation 
of  the  railroad  companies  to  construct  and  main- 
tain such  a line,  must  be  presumed  to  have  been 
conferred  with  full  knowledge  of  the  charter 
powers  of  the  grantee  to  consolidate  with  other 
corporations  engaged  in  like  business,  and  is  not 
personal  so  as  to  become  lost  by  the  merger 
of  such  telegraph  company  with  the  Western 
Union  Telegraph  Company,  but  passed  to  and 
became  vested  in  the  consolidated  company. 

8.  The  mingling  indiscriminately  of  matters  of 
legal  and  equitable  cognizance  in  the  same  com- 
plaint, and  the  enforcement  in  a single  suit  of 
all  the  rights  and  duties  mentioned,  is  not  au- 
thorized by  the  Act  of  Congress  of  Aug.  7,  1888 
§ 4,  providing  in  effect  that  to  secure  and  pre- 
serve to  the  United  States  the  full  value  and  ben- 
efit of  its  liens  upon  all  the  telegraph  lines  be- 
longing to  the  railroad  and  telegraph  companies 
mentioned  in  the  Pacific  Railroad  companies 
acts,  and  to  have  them  possessed,  used,  and  op- 
erated in  conformity  with  the  statutes,  it  is  made 
the  duty  of  the  attorney  general  by  proper  pro- 
ceedings to  prevent  any  unlawful  interference 


706 


Interstate  Commerce  Reports — Circuit  Court  of  Appeals. 


1894. 


with  the  rights  and  equities  of  the  United  States,  | 
to  have  legally  ascertained  and  adjudicated  all 
alleged  rights  of  all  persons  and  corporations 
claiming  any  control  or  interest  in  any  telegraph 
lines  or  property,  or  exclusive  rights  of  way  up- 
on the  lands  of  said  railroad  companies,  and  to 
have  set  aside  all  contracts  and  their  provisions 
entered  into  by  such  companies  unlawfully  and 
beyond  their  powers. 

9.  The  duty  enjoined  upon  the  Union  Pacific  Rail- 
road Company  by  Act  of  Congress  of  Aug.  7, 
1888,  § 1,  of  operating  by  itself  alone  through  its 
own  corporate  officers  its  telegraph  lines,  may 
and  should  be  enforced  by  mandamus  if  in  fact 
violated. 

10.  The  duty  enjoined  by  the  Act  of  Congress  of 
Aug.  7,  1888,  § 2,  upon  the  Pacific  railroad  com- 
panies, of  affording  equal  facilities  to  all  connect- 
ing lines  of  telegraph  without  discrimination 
against  any,  should  be  enforced  in  the  mode  pre- 
scribed by  § 3,— of  application  to  the  Interstate 
Commerce  Commission,  which  is  required  to 
proceed  by  mandamus,  rather  than  by  bill  in 
equity,  as  the  remedy  provided  is  exclusive. 

11.  The  United  States  government  as  the  holder 
of  a lien  upon  the  Pacific  railroads  and  telegraph 
lines  is  entitled,  under  the  Act  of  Congress  of 
Aug.  7,  1888,  to  maintain  a bill  in  equity  to  have 
its  rights  and  equities  in  and  to  the  telegraph 


| property  along  the  right  of  way  of  the  Union 
Pacific  Railway  Company  judicially  ascertained, 
and  to  have  the  rights  of  other  persons  and  cor- 
porations therein  also  ascertained  and  adjudi- 
cated, and,  incidental  thereto,  to  have  set  aside 
and  annulled  all  provisions  of  contracts  that  are 
unlawful  and  in  any  manner  impeach  the  secur- 
ity of  the  United  States,  cloud  its  title,  or  pre- 
judice its  rights. 

12.  The  Attorney  General  of  the  United  States  in  a 
suit  to  enforce  the  duty  imposed  upon  the  Paci- 
fic railroad  companies  by  Act  of  Congress  of  j 
Aug.  7,  1888,  § 2,  of  affording  equal  facilities  to  j 
all  connecting  lines  of  telegraph  without  dis-  j 
crimination,  has,  if  such  suit  can  be  maintained,  [ 
the  burden  of  showing  that  some  telegraph  com- 
pany has  placed  itself  in  a position  to  demand  j 
of  the  railway  company  the  same  facilities  ac- 
corded to  other  companies,  and  that  such  de- 
mand has  been  refused,  as  it  cannot  be  presumed 
that  the  railroad  company  intends  to  disregard 
its  duty. 

13.  The  United  States  government  cannot  demand 
that  a contract,  affecting  property  upon  which 
it  has  a lien,  and  which  is  valid  when  made  shall 
be  annulled  in  toto  upon  the  subsequent  passage 
of  a statute  rendering  some  of  its  provisions  not 
involving  the  others  invalid. 


Decided  January  29,  1894. 


APPEAL  by  defendants  from  a decree  of  the 
Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Nebraska  in  favor  of 
complainant  in  a suit  brought  to  cancel  a con- 
tract between  the  defendant  railroad  company 
and  the  defendant  telegraph  company  by 
which  it  was  alleged  that  the  railroad  company 
had  transferred  to  the  telegraph  company  its 
franchise  to  operate  an  electric  telegraph  and 
to  compel  the  railroad  company  to  operate  such 
telegraph  through  its  own  officers  and  em- 
ployes. Modified. 

Statement  by  Thayer,  District  Judge : 
This  was  a bill  exhibited  by  the  Attorney 
General  in  behalf  of  the  United  States  under 
the  provisions  of  an  Act  of  Congress  ap- 
proved August  7,  1888  (25  Stat.  at  L.  382) 
which  by  its  title  is  declared  to  be  supple- 
mentary to  the  Pacific  Railroad  acts  of  July 
1,  1862,  and  July  2,  1864.  Vide  12  Stat.  at 
L.  489,  and  18  Stat.  at  L.  356.  The  material 
portions  of  the  Act  of  August  7,  1888,  are 
as  follows : 

“Be  it  enacted  by  the  senate  and  house  of 
representatives  of  the  United  States  of  Amer- 
ica in  Congress  assembled,  that  all  railroad 
and  telegraph  companies  to  which  the  United 
States  has  granted  any  subsidy  in  lands  or 
bonds  or  loan  or  credit  for  the  construction 
of  either  railroad  or  telegraph  lines,  which, 
by  the  acts  incorporating  them,  or  by  any 
Act  amendatory,  or  supplementary  thereto, 
are  required  to  construct,  maintain,  or  ope- 
rate telegraph  lines,  and  all  companies  en- 
gaged in  operating  said  railroad  or  telegraph 
lines  shall  forthwith  and  henceforward,  by 
and  through  their  own  respective  corporate 
officers  and  employes,  maintain  and  operate 
for  railroad,  governmental,  commercial  and 
all  other  purposes,  telegraph  lines,  and  ex- 
ercise by  themselves  alone  all  the  telegraph 
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franchises  conferred  upon  them  and  obliga-  ’ 
tions  assumed  by  them  under'the  acts  making 
the  grants  as  aforesaid. 

“Sec.  2.  That  whenever  any  telegraph 
company  which  shall  have  accepted  the  pro-  : 
visions  of  title  sixty-five  of  the  Revised  Stat- 
utes shall  extend  its  line  to  any  station  or 
office  of  a telegraph  line  belonging  to  any  (j 
one  of  said  railroad  or  telegraph  companies,  J 
referred  to  in  the  first  section  of  this  Act,  said  ! 
telegraph  company  so  extending  its  line  shall  j 
have  the  right  and  said  railroad  or  telegraph 
company  shall  allow  the  line  of  said  tele-  J 
graph  company  so  extending  its  line  to  con-  j 
nect  with  the  telegraph  line  of  said  railroad  j 
or  telegraph  company  to  which  it  is  extended  j 
at  the  place  where  their  lines  may  meet,  for  ; 
the  prompt  and  convenient  interchange  of  tel-  ' j 
egraph  business  between  said  companies  ; and  4 
such  railroad  and  telegraph  companies,  re-  j 
ferred  to  in  the  first  section  of  this  Act,  shall  ! 
so  operate  their  respective  telegraph  lines  as 
to  afford  equal  facilities  to  all,  without  dis- 
crimination in  favor  of  or  against  any  persoD, 
company  or  corporation  whatever,  and  shall 
deceive,  deliver  and  exchange  business  with 
connecting  telegraph  lines  on  equal  terms,  j 
and  affording  equal  facilities,  and  without 
discrimination  for  or  against  any  one  of  such 
connecting  lines  ; and  such  exchange  of  busi-  j 
ness  shall  be  on  terms  just  and  equitable. 

“ Sec.  3.  That  if  any  such  railroad  or  tele-  i 
graph  company  referred  to  in  the  first  section 
of  the  Act,  or  company  operating  such  rail-  I 
road  or  telegraph  line  shall  refuse  dr  fail,  in 
whole  or  in  part,  to  maintain  and  operate  a j 
telegraph  line  as  provided  in  this  Act  and  : 
acts  to  which  this  is  supplementary,  for  the  j 
use  of  the  government  or  the  public,  for  com- 
mercial and  other  purposes,  without  dis- 
crimination, or  shall  refuse  or  fail  to  make 
or  continue  such  arrangements  for  the  in- 
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terchange  of  business  with  any  connecting 
telegraph  company,  then  any  person,  com- 
pany, corporation,  or  connecting  telegraph 
company  may  apply  for  relief  to  the  Inter- 
state Commerce  Commission,  whose  duty  it 
shall  thereupon  be,  under  such  rules  and 
regulations  as  said  Commission  may  pre- 
scribe, to  ascertain  the  facts,  and  determine 
and  order  what  arrangement  is  proper  to  be 
made  in  the  particular  case,  and  the  railroad 
or  telegraph  company  concerned  shall  abide 
by  and  perform  such  order ; and  it  shall  be 
the  duty  of  the  Interstate  Commerce  Com- 
mission, when  such  determination  and  order 
are  made,  to  notify  the  parties  concerned, 
and,  if  necessary,  enforce  the  same  by  writ  of 
mandamus  in  the  courts  of  the  United  States, 
in  the  name  of  the  United  States,  at  the  rela- 
tion of  either  of  said  Interstate  Commerce 
Commissioners  : provided,  that  the  said  com- 
missioners may  institute  any  inquiry,  upon 
their  own  motion,  in  the  same  manner  and  to 
the  same  effect  as  though  complaint  had  been 
made. 

“ Sec.  4.  That  in  order  to  secure  and  pre- 
serve to  the  United  States  the  full  value  and 
benefit  of  its  liens  upon  all  the  telegraph 
lines  required  to  be  constructed  by  and  law- 
fully belonging  to  said  railroad  and  telegraph 
companies  referred  to  in  the  first  section  of 
this  Act,  and  to  have  the  same  possessed,  used 
and  operated  in  conformity  with  the  pro- 
visions of  this  Act  and  of  the  several  acts  to 
which  this  Act  is  supplementary,  it  is  hereby 
made  the  duty  of  the  Attorney  General  of  the 
United  States,  by  proper  proceedings,  to 
prevent  any  unlawful  interference  with  the 
rights  and  equities  of  the  United  States  under 
this  Act,  and  under  the  acts  hereinbefore 
mentioned,  and  under  all  acts  of  Congress  re- 
lating to  such  railroads  and  telegraph  lines, 
and  to  have  legally  ascertained  and  firmly  ad- 
judicated all  alleged  rights  of  all  persons  and 
corporations  whatever  claiming  in  any  man- 
ner any  control  or  interest  of  any  kind  in  any 
telegraph  lines  or  property,  or  exclusive 
rights  of  way  upon  the  lands  of  said  railroad 
companies,  or  any  of  them,  and  to  have  all 
contracts  and  provisions  of  contracts  set  aside 
and  annulled  which  have  been  unlawfully 
and  beyond  their  powers  entered  into  by  said 
railroad  or  telegraph  companies,  or  any  of 
them,  with  any  other  person,  company  or  cor- 
poration.” 

The  Union  Pacific  Railway  Company, 
which  is  named  as  one  of  the  defendants  in 
the  bill,  was  formed  in  January,  1880,  pur- 
suant to  section  16  of  the  Act  of  July  1,  1862, 
by  the  consolidation  of  three  pre-existing 
railroad  corporations,  to  wit,  the  old  Union 
Pacific  Railroad  Company,  the  Kansas  Pacific 
Railway  Company,  and  the  Denver  Pacific 
Railway  & Telegraph  Company.  The  con- 
solidated company  now  operates  a line  of  rail- 
road from  Council  Bluffs,  Iowa,  to  Ogden, 
i Utah,  known  as  the  main  line;  also,  aT  line 
from  Kansas  City,  Mo. , to  Denver,  Colo. , and 
a line  from  Denver  north  to  a junction  with 
the  main  line  at  Cheyenne.  Prior  to  the  con- 
solidation in  January,  1880,  the  Union  Pacific 
Railroad  had  built  the  main  line  from  Coun- 
cil Bluffs  to  Ogden,  together  with  a line  of 
telegraph  along  its  right  of  way  ; the  Kansas 
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Pacific  Railway  Company  (which  was  first 
called  the  Leavenworth,  Pawnee  & Western 
Railroad,  subsequently  the  Union  Pacific 
Railroad,  Eastern  Division,  and  lastly  the 
Kansas  Pacific  Railway  Company)  had  built 
the  line  of  railroad  from  Kansas  City  to 
Denver,  and  under  a contract  with  the 
Western  Union  Telegraph  Company  of  date 
October  1,  1866,  had  caused  a line  of  tele- 
graph to  be  erected  on  its  right  of  way. 
Prior  to  the  consolidation  the  Denver  Pacific 
Railway  & Telegraph  Company  had  built  a 
line  of  railroad  and  telegraph  from  Denver 
to  Cheyenne,  acting  in  that  behalf  under  a 
contract  with  the  Kansas  Pacific  Railway 
Company,  whereby  the  former  company  ac- 
quired so  much  of  the  Kansas  Pacific  Com- 
pany’s subsidy  as  pertained  to  that  part  of 
its  line  between  Denver  and  Cheyenne.  The 
contract  between  the  two  companies,  last 
mentioned,  was  authorized  by  an  Act  of  Con- 
gress approved  on  March  3,  1869  (15  Stat.  at 
L.  324) . The  Leavenworth.  Pawnee  & West- 
ern Railroad  Company  (afterwards  termed  the 
Kansas  Pacific  Railway  Company)  accepted 
the  provisions  of  the  ninth  section  of  the 
Pacific  Railroad  acts  of  July  1,  1862,  and 
July  2,  1864,  which  acceptance  entitled  it  to 
receive,  and  it  did  in  fact  receive,  a large 
subsidy  from  the  government  for  constructing 
the  line  of  railroad  from  Kansas  City  to 
Cheyenne  via  Denver,  and  the  Union  Pacific 
Railroad  Company  received  a like  subsidy 
for  building  the  main  line  from  Council 
Bluffs  to  Ogden. 

The  foregoing  facts  were  stated  substan- 
tially in  the  bill  of  complaint.  It  further 
charged,  in  substance,  as  follows  : That  by 
the  Act  of  July  1,  1862,  the  Union  Pacific 
Railroad  Company  became  and  was  bound  to 
build  and  maintain,  and  to  operate  by  its 
own  servants  and  agents,  a line  of  telegraph 
for  commercial  and  governmental  purposes 
between  Omaha  and  Ogden,  but  that  on  Sep- 
tember 1,  1869,  and  on  December  20,  1871, 
said  railroad  company  had  unlawfully  leased 
to  the  Atlantic  & Pacific  Telegraph  Company 
“all  its  telegraph  lines,  wires,  poles,  in- 
struments, and  offices,  and  all  of  its  property 
pertaining  to  the  business  of  telegraphy,” 
for  the  full  period  of  its  corporate  existence  ; 
and  that  the  consolidated  company  had  there- 
after, on  July  1,  1881,  entered  into  a contract 
with  the  Western  Union  Telegraph  Company 
(which  had,  in  the  mean  time,  become  the 
successor  of  the  Atlantic  & Pacific  Telegraph 
Company)  whereby  it  had  “surrendered  its 
franchise  and  alienated  its  powers  under  its 
charter”  to  said  Western  Union  Telegraph 
Company,  and  that  under  said  contract  the 
Western  UniouyTelegraph  Company  had  en- 
tered into  possession  and  control  of  the  lines 
of  telegraph  between  Omaha  and  Ogden.  The 
bill  also  charged  that  under  the  provisions  of 
the  Pacific  Railroad  acts  of  July  1,  1862,  and 
July  2,  1864,  the  United  States  had  a lien 
upon  the  railway  and  telegraph  lines  afore- 
said, and  the  earnings  of  each,  with  all  ap- 
purtenances, to  reimburse  it  for  aid  extended 
in  constructing  the  same,  but  that  the  Union 
Pacific  Railway  Company,  by  the  contract  of 
July  1,  1881,  with  the  Western  Union  Tele- 
graph Company,  had  “attempted  to  relieve 
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itself  from  the  duty  of  maintaining  and  oper- 
ating telegraph  lines  for  railroad,  govern- 
mental, commercial,  and  all  other  purposes 
and,  had  refused  to  exercise  the  obligations 
assumed  by  it  under  the  aforesaid  acts that 
the  United  States  “had  been  deprived  by  said 
contract  of  its  security  and  indemnity  fund 
that  the  earnings  from  said  telegraph  business 
had  been  appropriated  by  the  Western  Union 
Telegraph  Company,  which  had  taken  posses- 
sion, for  its  own  use,  of  the  right  of  way  and 
materials  donated  by  the  United  States  ; that 
the  Union  Pacific  Railway  Company  “had 
surrendered  its  telegraphic  franchises  to  the 
telegraph  company  that  it  “ had  avoided  and 
refused  to  perform  its  duties  ; that  it  had  re- 
fused to  connect  with  other  lines,  or  to  afford 
any  facilities  for  the  exchange  of  telegraph 
business  except  with  the  Western  Union  Tele- 
graph Company  ; that  it  had  refused  to  do  any 
telegraph  business  for  the  United  States  or  for 
the  general  public,  and  had  thereby  granted 
a monopoly  of  the  telegraph  business  along 
its  lines  to  the  Western  Union  Telegraph 
Company,  and  had  deprived  the  people  of 
the  United  States  of  the  benefits  of  free  com- 
petition, contrary  to  the  Pacific  Railroad  acts 
aforesaid  and  the  supplementary  Act  of  Au- 
gust 7,  1888.  The  bill  further  averred  that 
since  the  passage  of  the  Act  of  August  7, 
1888,  the  Union  Pacific  Railway  Company 
had  continued  to  act  in  accordance  with  the 
provisions  of  the  contract  of  July  1,  1881, 
and  that  it  had  done  so,  subsequent  to  the 
passage  of  that  Act,  under  pretense  of  com- 
plying with  an  injunction  which  the  Western 
Union  Telegraph  Company  had  obtained  dir 
February  14,  1889,  in  the  United  States  Cir- 
cuit Court  for  the  District  of  Nebraska,  re- 
straining the  Union  Pacific  Railway  Com- 
pany “from  doing  any  act  or  thing  contrary 
to  the  provisions  of  that  contract.”  The  bill 
of  complaint  disclosed  the  various  proceed- 
ings that  had  been  taken  in  said  injunction 
suit  (which  is  characterized  as  a collusive 
suit!  and  among  other  things  averred,  in 
substance,  that  it  was  therein  claimed  by  the 
Western  Union  Telegraph  Company  that 
prior  to  October  1,  1866,  the  United  States 
Telegraph  Company  had  moved  its  telegraph 
line  in  the  state  of  Kansas  upon  the  right  of 
way  of  the  Kansas  Pacific  Railway  Company 
under  an  arrangement  with  the  Kansas  Pacific 
Railway  Company  which  was  authorized  by 
an  Act  of  Congress  approved  July  2,  1864 
(13  Stat.  at  L.  378)  ; that  the  Western  Union 
Telegraph  Company  had  succeeded  to  all  the 
rights  of  the  United  States  Telegraph  Com- 
pany, and  on  October  1,  1866.  had  entered 
into  a contract  with  the  Kansas  Pacific  Rail- 
way Company,  in  pursuance  Ojf  which  it  had 
completed  the  line  of  telegraph  along  the 
Kansas  Pacific  Railway  to  Denver,  and  that 
the  line  so  constructed  was  duly  accepted  by 
the  United  States  as  a fulfillment  of  the  ob- 
ligation of  the  Kansas  Pacific  Railway  Com- 
pany to  erect  a line  of  telegraph.  With  re- 
spect to  this  claim  on  the  part  of  the  Western 
Union  Telegraph  Company,  the  bill  filed  by 
the  United  States  charged,  in  substance, 
that  the  United  States  Telegraph  Company 
did  not  remove  its  constructed  line,  under 
the  aforesaid  arrangement,  upon  the  right  of 
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way  of  the  Kansas  Pacific  Railway  Company  ; 
that  the  Western  Union  Telegraph  Company 
did  not  complete  a line  of  telegraph  along 
that  road  to  Denver,  as  claimed  ; and  that  the 
United  States  had  neither  accepted  such  line 
of  telegraph  from  the  Western  Union  Tele- 
graph Company,  nor  dealt  with  nor  recog- 
nized either  it  or  the  United  States  Telegraph 
Company  as  the  builder  of  said  line.  The 
bill  finally  charged  that  all  of  the  aforesaid 
contracts  with  the  Western  Union  Telegraph 
Company  were  beyond  the  power  of  the  rail- 
way company  to  make,  and  against  public 
policy,  and  in  violation  of  the  Pacific  Rail- 
road acts  and  the  Act  of  August  7,  1888. 

The  prayer  of  the  bill  was  in  accordance 
with  the  fourth  section  of  the  Act  of  August 
7,  1888:  “That  the  court  ascertain  and 

finally  adjudge  the  rights  of  all  persons  and 
corporations  in  any  manner  claiming  any 
contract  or  interest  of  any  kind  in  said  tele- 
graph lines  or  property,  or  exclusive  rights 
of  way  upon  the  lands  of  said  railway  com- 
pany, or  any  of  them,  and  that  upon  the  hear- 
ing and  order  or  fipal  decree  be  entered,  can- 
celing and  annulling  said  contract  and  all 
provisions  of  contracts  relating  to  the  aliena 
tion  of  said  telegraph  lines  or  the  control 
and  management  thereof,”  and  that  said  rail- 
way company  “be  decreed  and  compelled  to 
maintain  and  operate  said  telegraph  lines  ac- 
cording to  law.”  Answers  were  filed  by  the 
railway  company  and  the  telegraph  company, 
which  admitted'the  execution  of  the  several 
contracts  referred  to  in  the  bill,  but  denied 
that  the  contracts  of  July  1,  1881,  and  Oc- 
tober 1,  1866,  were  invalid.  The  defendants 
further  denied,  in  substance,  that  the  railway 
company  had  transferred  or  surrendered  its 
telegraphic  franchise  to  the  telegraph  com- 
pany, or  that  it  had  divested  itself  of  the 
power  to  perform  its  charter  obligations  to 
the  government  or  to  the  public  with  respect 
to  maintaining  a telegraph  line,  or  that  it 
had  at  any  time  failed  or  refused  to  discharge 
its  obligations  in  that  behalf.  On  the  final 
hearing  the  circuit  court  entered  a decree 
canceling  and  annulling  all  of  the  contracts 
with  the  Western  Union  Telegraph  Company 
and  the  Atlantic  & Pacific  Telegraph  Com- 
pany that  have  been  heretofore  referred  to. 
It  further  decreed  that  the  Union  Pacific 
Railway  Company  “put  an  end  to  all  rela- 
tions with  the  Western  Union  Telegraph 
Company  not  equally  allowed  to  other  per 
sons  and  corporations  operating  . . . tel- 

egraphs, that  it  at  once  resume  possession  of 
its  offices,  poles,  wries,  instruments,  and  all 
of  its  other  property  belonging  to  the  busi- 
ness of  telegraphy,  along  such  of  its  main 
and  branch  lines  as  were  aided  by  the  govern- 
ment under  the  Act  of  July  1,  1862,  . . . 

and  henceforth,  by  the  through  its  own  cor- 
porate officers  and  emploj^es,  maintain  and 
operate  for  railroad,  governmental,  com- 
mercial, and  other  purposes  such  telegraph 
lines  and  instruments,  and  . . . exercise, 

by  itself  alone,  all  the  telegraphic  franchises 
conferred  upon  it  under  the  several  acts  grant- 
ing to  it  subsidies.”  The  decree  further  re- 
quired the  railway  company  to  afford  equal 
facilites  to  all  telegraph  companies  without 
discrimination,  and  to  receive,  deliver,  and 
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exchange  business  with  connecting  telegraph 
companies  on  equal  terms,  and  to  afford 
equal  facilities  to  all,  without  discrimina- 
tion for  or  against  any.  It  further  com- 
manded the  railway  company  to  construct 
and  provide  such  lines  of  telegraph  and  in- 
strumentalities as  would  be  adequate  to  en- 
able it  to  carry  out  the  provisions  of  the  de- 
cree aforesaid,  and  also  commanded  the 
Western  Union  Telegraph  Company  to  forth- 
with vacate  all  offices  of  the  railway  com- 
pany without  removing  therefrom,  until  fur- 
ther order,  any  property  which  had  thereto- 
fore been  jointly  used  by  the  two  defendants. 

The  opinion  of  the  circuit  court  is  reported 
in  50  Fed.  Rep.  28,  41. 

Argued  before  Caldwell,  Circuit  Judge, 
and  Thayer,  District  Judge. 

Messrs.  John  F.  Dillon,  John  M.  Thurs- 
ton, and  W.  R.  Kelly,  for  appellant,  Union 
Pac.  R.  Co. 

Mr.  Rush  Taggart  for  appellant,  West- 
ern U.  Teleg.  Co. 

Mr.  Lawrence  Maxwell,  Jr. , Solicitor 

General,  for  the  United  States. 

Thayer,  District  Judge , delivered  the 
opinion  of  the  court : 

The  chief  question  to  be  considered  on  this 
appeal  is  whether  the  United  States  is  en- 
titled to  have  the  contract  of  July  1,  1881, 
between  the  Union  Pacific  Railway  Company 
and  the  Western  Union  Telegraph  Company, 
canceled  and  annulled,  either  because  it  was 
originaly  illegal  and  beyond  the  power  of  the 
Union  Pacific  Railway  Company,  or  because 
its  provisions  are  now  repugnant  to  the  Act 
of  August  7,  1888  (25  Stat.  at  L.  382) . Sub- 
ordinate to  this  general  inquiry  are  the 
questions  whether  the  contract  of  October  1. 
1866,  between  the  Western  Union  Telegraph 
Company  and  the  Kansas  Pacific  Railway 
Company,  is  invalid,  and  some  questions 
pertaining  to  the  scope,  purpose,  and  effect 
of  the  Act  of  August  7,  1888.  It  is  claimed 
by  the  government,  and  is  not  denied  by  the 
appellants,  that  the  Pacific  Railroad  acts  of 
July  1,  1862,  and  July  2,  1864,  imposed  on 
the  various  constituent  railroad  companies 
who  now  compose  the  Union  Pacific  Railway 
company  the  duty,  among  others,  of  con- 
structing and  maintaining  on  their  several 
rights  of  way  a line  of  telegraph  for  govern- 
mental, commercial,  and  other  purposes.  It 
was  held  both  by  Mr.  Justice  Brewer  in  this 
case,  and  by  Mr.  Justice  Miller  and  Judge 
McCrary  in  other  cases  where  the  same  ques- 
tion was  involved,  that  the  obligation  thus 
imposed  on  the  several  railroad  companies  to 
construct  and  maintain  telegraph  lines  could 
not  be  lawfully  avoided  by  leasing  their 
lines  of  telegraph,  after  their  construction, 
to  some  other  corporation,  to  be  by  it  main- 
tained and  operated.  Vide  50  Fed.  Rep.  32  ; 
Western  U.  Teleg.  Co.  v.  Union  Pac.  R.  Co. 

3 Fed.  Rep.  423,  721,  725;  Atlantic  & P. 
Teleg.  Co.  v.  Union  Pac.  R.  Co.  1 Fed.  Rep. 
745,  749.  This  latter  proposition  does  not 
seem  to  be  controverted  by  the  appellants,  or 
either  of  them ; therefore,  it  must  be  taken 
as  conceded  that  the  lease  granted  by  the 
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Union  Pacific  Railroad  Company  to  the  At- 
lantic & Pacific  Telegraph  Company  on  Sep- 
tember 1,  1869,  and  the  supplementary  agree- 
ment of  December  20,  1871,  between  the  same 
companies,  which  are  referred  to  in  the  bill 
of  complaint,  were  each  beyond  the  power 
of  the  railroad  company  to  execute,  and  for 
that  reason  were  apd  are  of  no  binding  force 
or  efficacy.  The  nineteenth  section  of  the 
Pacific  Railroad  Act  of  July  1,  1862  (12  Stat. 
at.  L.  489)  and  the  fourth  section  of  the 
Act  of  July  2,  1864  (13  Stat.  at  L.  373) 
provided  a means  by  which  the  old  Union 
Pacific  Railroad  Company  and  the  Kansas 
Pacific  Railway  Company  might  respectively 
relieve  themselves  of  the  obligation  to  con- 
struct and  maintain  a telegraph  line  along 
their  respective  rights  of  way.  When  the 
Act  of  July  1,  1862,  was  passed,  the  Pacific 
Telegraph  Company,  the  Overland  Telegraph 
Company,  and  the  California  State  Telegraph 
Company  were  operating  a line  of  telegraph 
across  the  plains,  from  the  Missouri  river  to 
San  Francisco,  about  on  the  proposed  route 
of  the  main  line  of  the  Union  Pacific  Rail- 
way Company,  under  a contract  with  the 
government  which  had  been  entered  into 
pursuant  to  an  Act  of  Congress  approved  June 
16,  1860  (12  Stat.  at  L.  41)  entitled  “An  Act 
to  Facilitate  Communication  Between  the  At- 
lantic and  Pacific  States  by  Electric  Tele- 
graph. ” The  nineteenth  section  of  the  Act  of 
July  1,  1862,  provided,  in  substance,  that  an 
arrangement  might  be  made  with  said  last 
named  telegraph  companies,  by  the  railway 
companies  mentioned  in  said  Act,  to  move 
their  line  of  telegraph  upon  the  railroad  right 
of  way,  and  that  if  such  an  arrangement  was 
entered  into,  it  should  be  considered  a ful- 
fillment of  the  obligation  of  the  railroad  com- 
pany to  construct  and  maintain  a line  of  tele- 
graph ; and,  even  in  the  absence  of  such  an 
arrangement,  it  authorized  the  aforesaid  tele- 
graph companies  to  move  their  line  upon  the 
railroad  right  of  way.  In  like  manner  the 
fourth  section  of  the  Act  of  July  2,  1864, 
which  latter  Act  empowered  the  United 
States  Telegraph  Company  to  construct  a tele- 
graph line  between  the  Missouri  river  and 
San  Francisco,  authorized  the  United  States 
Telegraph  Company  to  enter  into  an  arrange- 
ment with  either  of  the  railway  companies 
mentioned  in  the  Pacific  Railroad  Act  of  July 
1,  1862,  whereby  its  telegraph  line  might  be 
erected  on  the  railroad  right  of  way,  and,  if 
so  erected,  should  be  held  and  considered  a 
fulfillment  of  the  railroad  company’s  obliga- 
tion to  construct  and  maintain  a telegraph 
line.  This  latter  Act,  though  general  in  its 
terms,  evidently  had  in  view  an  arrangement 
between  the  .United  States  Telegraph  Com- 
pany and  the  Kansas  Pacific  Railway  Com- 
pany, whereby  the  latter  should  be  relieved 
of  its  telegraphic  obligation,  as  the  line  of 
the  United  States  Telegraph  Company  was 
projected  to  run  through  Kansas%  With  re- 
spect to  the  opportunity  thus  afforded  to  the 
several  railway  companies  to  fulfill  their  tele- 
graphic obligations  to  the  United  States 
otherwise  than  by  actually  constructing  and 
maintaining  a telegraph  line  for  govern- 
mental and  commercial  purposes,  it  is  suffi- 
cient to  say,  that  it  does  not  appear  to  be 
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claimed  by  the  appellants,  or  either  of  them, 
that  the  old  Union  Pacific  Railroad  Company 
ever  availed  itself  of  the  opportunity  thus 
afforded  it,  so  far  as  the  main  line  between 
Omaha  and  Ogden  is  concerned.  On  the  con- 
trary, it  built  a telegraph  line  of  its  own,  on 
the  north  side  of  its  right  of  way,  between 
the  points  aforesaid,  and  the  three  telegraph 
companies  heretofore  named  (the  Pacific,  the 
Overland,  and  the  California  State)  moved 
their  line  upon  the  south  side  of  the  right  of 
way,  in  accordance  with  the  statute  afore- 
said. but  not  under  any  such  “arrangement” 
or  agreement  with  the  railway  company  as 
would  suffice  to  relieve  the  latter  of  its* ob- 
ligation to  maintain  a telegraph.  The  case 
is  different,  however,  with  respect  to  the 
Kansas  Pacific  Railway  Company.  It  is 
argued  wTitli  much  force  that  the  latter  com- 
pany entered  into  an  arrangement  with  the 
United  States  Telegraph  Company,  which 
arrangement  was  subsequently  embodied  in 
the  contract  of  October  1,  1866,  with  the 
Western  Union  Telegraph  Company,  the  suc- 
cessor of  the  United  States  Telegraph  Com- 
pany, whereby,  under  the  fourth  section  of 
the  Act  of  July  2,  1864,  supra,  it  fulfilled 
its  obligation  to  maintain  a telegraph  line  at 
least  between  Kansas  City  and  Denver.  We 
shall  discuss  the  merits  of  this  contention 
further  on,  but  at  present,  with  the  foregoing- 
summary  of  the  points  conceded,  and  in  the 
light  of  such  concessions,  we  turn  to  consider 
whether  the  contract  of  July  1,  1881,  which 
superseded  all  other  contracts,  was  a valid 
agreement. 

Before  stating  the  provisions  of  that  con- 
tract it  will  be  well  to  describe  the  situation 
as  it  existed  when  the  same  was  entered  into. 
At  that  time  the  Western  Union  Telegraph 
Company,  as  the  successor  of  the  Overland, 
the  Pacific,  and  the  California  State  Tele- 
graph Companies,  was  lawfully  in  possession 
of,  and  was  the  owner  of  a line  of  telegraph 
upon  the  railroad  right  of  way  between 
Omaha  and  Ogden.  The  Western  Union  Tele- 
graph Company  had  in  fact  furnished  the 
means  to  build,  and  had  built,  that  line  of 
telegraph  across  the  plains,  and  had  caused 
it  to  be  moved  upon  the  railroad  right  of 
way,  through  the  agency  of  the  three  tele- 
graph companies  last  named.  On  July  1, 
1881,  the  Western  Union  Telegraph  Company 
had  also  succeeded  to  all  the  rights  of  the 
Atlantic  & Pacific  Telegraph  Company, 
which  was  the  lessee  of  the  Union  Pacific’s 
telegraph  line  under  the  lease  of  September 
1,  1869.  In  a suit  which  had  theretofore 
arisen  between  the  Atlantic  & Pacific  Tele- 
graph Company  and  the  Union  Pacific  Rail- 
way Company  it  had  been  decided  that  the 
last  mentioned  lease  was  invalid  ; but,  as  it 
appeared  in  the  course  of  the  suit  that  the 
railway  company  had  received  for  such  lease 
17,800  shares  of  the  telegraph  company’s 
stock,  from  which  it  had  realized  from  four 
to  six  hundred  thousand  dollars,  the  court 
had  enjoined  the  railway  company  from 
taking  possession  of  the  telegraph  line  then 
in  the  possession  of  the  Atlantic  & Pacific 
Telegraph  Company  under  the  invalid  lease 
until  there  had  been  an  accounting  and  until 
the  consideration  for  the  lease  had  been  re- 
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stored.  Vide  1 Fed.  Rep.  745,  752.  This 
injunction  was  in  full  force  on  July  1,  1881. 
The  railway  company  did  not  have  possession 
of  the  telegraph  line  between  Council  Bluffs 
and  Ogden,  and  could  not  acquire  possession 
of  that  line  except  on  the  condition  last  in- 
dicated. Prior  to  July  1,  1881,  litigation 
had  also  arisen  with  respect  to  the  telegraph 
line  on  the  right  of  the  Kansas  Pacific  Rail- 
way Company.  The  Union  Pacific  Railway 
Company,  after  the  consolidation,  had  threat- 
ened to  take  possession  of  that  line,  which 
had  been  erected  and  was  being  operated  by 
the  Western  Union  Telegraph  Company  under 
the  contract  of  October  1,  1866,  with  the 
Kansas  Pacific  Railway  Company,  heretofore 
mentioned.  The  Western  Union  Telegraph 
Company  had  applied  for  and  obtained  an 
injunction  against  the  railway  company  to 
restrain  its  threatened  action.  With  refer- 
ence to  that  litigation  it  is  sufficient  to  say, 
at  present,  that  on  July  1,  1881,  the  injunc- 
tion was  in  full  force,  but  under  conditions 
which  permitted  the  railway  company  to 
have  the  exclusive  use  of  one  wire  between 
Kansas  City  and  Denver  for  railroad  and  com- 
mercial business.  Vide  8 Fed.  Rep.  417,  423, 
721,736. 

In  this  posture  of  affairs  the  contract  of 
July  1,  1881,  was  executed.  As  the  contract 
is  lengthy,  we  shall  only  undertake  to  state 
its  material  provisions,  and  according  to  their 
legal  effect,  rather  than  in  the  language  ©f 
the  parties.  It  recites,  in  the  first  instance, 
that  it  is  entered  into  . “for  the  purpose  of 
providing  telegraphic  facilities  for  the  par-  ! 
ties  thereto,  and  maintaining  and  operating 
the  lines  of  telegraph  along  the  Union  Pacific 
Railway  in  the  most  economical  manner,  in 
the  interest  of  both  parties,  and  for  the  pur- 
pose of  fulfilling  the  obligations  of  the  rail- 
way company  to  . . . the  United  States 

and  the  public  in  respect  to  the  telegraphic 
service  required  by  the  Act  of  Congress  of 
July  1,  1862,  and  the  amendments  thereto.” 
The  parties  then  agreed,  in  substance,  as  [ 
follows  : That  all  existing  suits  (beingthose  ] 
heretofore  mentioned)  should  be  dismissed,  | 
and  that  the  contract  should  operate  as  a re-  ) 
lease  and  discharge  of  all  claims,  debts,  and  <; 
liabilities  arising  and  accruing  under  pre-  ‘ 
existing  contracts  between  the  parties,  which  ' 
were  then  in  litigation ; that  the  railway 
company  should  assure  to  the  telegraph  com- 
pany as  far  as  it  legally  could  do  so,  the 
exclusive  right  of  way  along  its  railroad, 
and  any  extensions  and  branches  thereof,  for 
the  construction  and  maintenance  of  lines  of 
telegraph,  and  that  the  railway  company 
would  not  transport  men  and  material  for  the 
construction  of  a line  or  lines  of  telegraph  to 
be  operated  in  competition  with  the  Western 
Union  Telegraph  Company,  except  at  its 
regular  local  rates,  nor  furnish  such  compet- 
ing lines  facilities  for  construction  that . it 
could  lawfully  withhold,  nor  stop  its  trains 
or  distribute  material  at  other  than  regular 
stations  ; that  no  employe  of  the  railway  com 
pany  should  be  employed  by,  or  have  any 
connection  with,  any  other  telegraph  com- 
pany than  the  Western  Union  Company  ; and 
that  the  latter  company  should  have  the  ex- 
clusive right,  as  against  any  other  telegraph 
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company,  to  occupy  and  connect  with  the 
railway  company’s  depots  or  station  houses 
for  commercial  telegraph  purposes.  Con- 
cerning the  mode  of  keeping  up,  maintain- 
ing, and  renewing  the  existing  lines  of  tele- 
graph then  on  the  railroad  right  of  way,  the 
contract  contained  the  following  stipula- 
tions : That  the  railway  company  should,  at 
its  own  expense,  furnish  all  the  labor  in  that 
behalf  required,  except  a foreman  ; that  the 
telegraph  company  should  provide  a foreman, 
skilled  in  the  work  of  construction  and  re- 
pair, to  direct  and  supervise  such  work ; and 
that  each  party  should  pay  one  half  the  cost 
of  poles,  wire,  insulators,  tools,  and  other 
materials  used  for  the  maintenance,  renewal, 
or  repair  of  telegraph  lines  along  all  of  the 
railway  company’s  roads,  branches,  and  ex- 
tensions, until  three  wires  for  the  exclusive 
use  of  each  party  had  been  provided  between 
Council  Bluffs  and  Ogden, — two  for  the  ex- 
clusive use  of  each  party  between  Kansas 
City  and  Denver,  and  one  for  the  exclusive 
use  of  each  party  on  all  other  portions  of  the 
railway  company’s  road.  The  contract  in 
this  respect  further  provided  that  the  railway, 
company  should  transport  free  of  charge,  and 
distribute  along  the  line  of  its  railroad,  all 
poles  and  other  materials  that  were  required 
in  the  work  of  maintenance,  renewal,  and 
reconstruction,  also  all  employes  and  laborers 
who  were  engaged  in  such  work,  and  that  the 
telegraph  company,  on  its  part,  should  sup- 
ply telegraph  instruments  and  local  batteries 
to  work  the  line,  and  blanks  and  stationery 
for  commercial  telegraph  business.  With  re- 
spect to  the  mode  of  operating  the  telegraph 
lines  aforesaid,  the  contract  contained  the 
following  provisions  : That  at  all  telegraph 
stations  of  the  railway  company  its  operators 
should  receive  and  transmit  such  commercial 
or  public  messages  as  were  offered,  and 
should  account  for  the  tolls  paid  thereon  to 
the  telegraph  company,  but  that  at  the  end 
of  each  month  the  telegraph  company  should 
return  to  the  railway  company  one  half  of 
such  receipts  at  its  offices,  excepting  only 
tolls  paid  on  ocean  cable  messages  and  tolls 
paid  for  the  transmission  of  messages  over 
other  lines  of  telegraph  than  Western  Union 
lines  ; that  the  telegraph  company  should  also 
furnish,  free  of  charge,  one  wire  between 
Omaha  and  Kansas  City,  over  which  the  rail- 
way company  might  transact  its  railroad 
business  between  those  points  and  at  inter- 
mediate places  on  the  Missouri  river,  includ- 
ing Council  Bluffs  ; that  either  party  might 
maintain  offices  along  the  Union  Pacific  Rail- 
way where  they  then  had  offices,  and  might 
establish  additional  offices,  but  that  the  tele- 
graph company  should  not  establish  inde- 
pendent offices  at  any  point  along  said  rail- 
road within  one  mile  of  an  office  previously 
established  by  the  railway  company  unless 
the  latter  company  consented,  and  the  rail- 
way company’s  operators  should  not  compete 
with  the  telegraph  company  at  points  where 
the  latter  maintained  independent  offices,  by 
cutting  rates,  or  by  active  efforts  to  divert 
business  from  the  telegraph  company.  It 
was  further  stipulated  by  the  parties  as  fol- 
lows: That  if  any  person,  or  officer  of  the 
government,  tendered  a message  to  a railway 
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telegraph  operator  at  any  station  between 
Council  Bluffs  and  Ogden,  and  required  its 
transmission  over  the  wires  of  the  railway 
company,  it  should  be  so  sent,  at  rates  fixed 
by  the  railway  company.  It  was  also  stipu- 
lated, in  substance,  that  in  addition  to  the 
three  wires  between  Council  Bluffs  and  Og- 
den, and  the  two  wires  between  Kansas  City 
and  Denver,  and  the  one  wire  on  other  por- 
tions of  its  road,  which  were  to  be  set  apart, 
or  were  to  be  strung  and  maintained,  for  the 
exclusive  use  of  the  railway  company,  the 
railway  company  might  string  such  other 
wires  for  its  exclusive  use,  and  at  its  own 
cost,  as  it  saw  fit ; and  the  like  privilege  was 
accorded  to  the  telegraph  company.  It  was 
also  stipulated  that  a competent  superin- 
tendent of  the  telegraph  lines  aforesaid  should 
be  appointed  by  the  railway  and  telegraph 
companies,  and  that  both  should  contribute 
to  pay  for  his  services.  The  foregoing  con- 
tract was  to  continue  in  force  for  25  years, 
and  was  to  supersede  all  previous  contracts 
relating  to  said  telegraph  lines  including 
the  contract  of  October  1,  1866,  between  the 
Western  Union  Telegraph  Company  and  the 
Kansas  Pacific  Railway  Company,  but  it  was 
agreed  that  if  the  contract  of  July  1,  1881, 
was  not  kept  in  good  faith  by  the  railway 
company,  then  the  superseded  contracts 
should  be  revived  and  considered  in  force. 
Since  the  foregoing  agreement  was  entered 
into,  and  in  accordance  with  its  provisions, 
the  lines  of  telegraph  formerly  erected  on  the 
railway  company’s  right  of  way  between 
Omaha  and  Ogden  have  been  entirely  recon- 
structed in  a very  substantial  manner,  and  at 
great  cost  to  the  parties.  In  the  process  of 
reconstruction,  all  of  the  wires  have  been 
strung  on  a new  line  of  poles  erected  on  the 
north  side  of  the  right  of  way,  a portion  of 
which  wires  are  exclusively  used  by  the  rail- 
way company  and  the  remainder  by  the'  tele- 
graph company.  Some  of  the  telegraph  com- 
pany’s wires  connect  with  the  depots  and 
station  houses  of  the  railway  company,  but 
many  of  its  wires  run  into  independent  offices 
of  the  telegraph  company,  and  are  not  so 
connected. 

It  is  claimed  by  the  United  States  (and 
this  contention  seems  to  have  prevailed  in  the 
circuit  court)  that  this  contract  was  orig- 
inally beyond  the  power  of  the  Union  Pacific 
Railway  Company,  and  therefore  invalid,  be- 
cause the  railway  company  thereby  trans- 
ferred or  surrendered  its  telegraphic  franchise 
to  the  Western  Union  Telegraph  Company, 
and  disabled  itself  to  discharge  its  obliga- 
tions to  the  government  and  the  public ; 
secondly,  that  the  contract  is  in  restraint  of 
trade  and  against  public  policy,  and  for  that 
reason  is  illegal  and  void. 

With  reference  to  this  contention  it  should 
be  remarked,  at  the  outset,  that  when  the  con- 
tract of  1881  was  executed,  and  long  prior 
thereto,  the  Western  Union  Telegraph  Com- 
pany was  lawfully  in  possession  of  a line  of 
telegraph  on  the  railroad  right  of  way,  and 
was  operating  the  same  for  commercial  and 
other  purposes.  It  was  there  with  the  express 
sanction  of  Congress  under  the  nineteenth 
section  of  the  Act  of  July  1,  1862,  and 
neither  acquired  nor  claims  to  have  acquired 
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its  right  to  operate  its  existing  wires  under 
the  said  contract.  Looking  at  the  provisions 
of  the  agreement,  it  is  also  noteworthy  that 
it  imposes  no  limitations  or  restrictions  upon 
the  right  of  the  railway  company  to  operate 
a telegraph  for  commercial,  governmental, 
and  other  purposes.  It  has  wires  which  are 
devoted  to  its  exclusive  use,  telegraphic  of- 
fices at  convenient  points  along  its  road, 
operators  to  work  its  wires,  who  are  expressly 
required  to  send  over  the  same  all  such  mes- 
sages of  a governmental  or  commercial  char- 
acter as  are  directed  by  the  senders  to  be  so 
sent,  and  the  right  to  string  such  additional 
wires  as  may  at  any  time  be  deemed  essential 
or  convenient  to  meet  the  demands  made  upon 
it  for  telegraphic  service.  It  surely  cannot 
be  maintained  that  in  addition  to  the  forego- 
ing facilities  the  railway  company  must 
maintain  a separate  line  of  poles  on  its  right 
of  way  and  at  its  own  expense,  for  when 
Congress  authorized  other  telegraph  com- 
panies to  go  upon  this  right  of  way,  as  it 
did  by  the  Act  of  July  1,  1862,  and  again  by 
the  Act  of  July  24,  1866  (14  Stat.  at  L.  221) 
it  must  have  foreseen  that  it  would  be  con- 
venient, economical,  and  often  necessary  for 
such  companies  and  the  railway  company  to 
string  their  wires  on  the  same  poles,  and  we 
will  not  impute  to  Congress  an  intention  to 
ignore  all  considerations  of  convenience  and 
economy,  especially  in  view  of  the  magnitude 
and  importance  of  the  enterprise  which  it 
aimed  to  foster.  We  may  well  take  judicial 
notice  of  the  fact  that  there  is  no  inherent 
difficulty  in  stringing  several  independent 
lines  of  telegraph  on  the  same  poles.  That 
method  of  construction  in  no  wise  interferes 
with  the  efficiency  of  lines  that  are  so  built, 
while  it  is  often  a convenient,  and  always  an 
economical,  arrangement.  We  think,  there- 
fore, that  the  Pacific  Railroad  acts  did  not 
impose  on  the  railway  company  the  duty  of 
maintaining  a separate  line  of  poles  upon 
which  to  string  its  wires,  and  that  its  failure 
to  do  so  cannot  be  regarded  as  any  evidence 
of  an  abandonment  of  its  public  duties. 

Perhaps  the  strongest  evidence  of  an  intent 
on  the  part  of  the  Union  Pacific  Railway 
Company  to  part  with  its  telegraphic  fran- 
chise is  to  be  found  in  those  provisions  of 
the  contract  whereby  the  telegraph  company 
gained  access  to  the  railway  company’s  sta- 
tion houses  with  some  of  its  wires,  and  the 
right  to  avail  itself  of  the  services  of  em- 
ployes of  the  railway  company  ; but  on  a 
careful  scrutiny  it  will  be  seen  that  the 
most  that  can  be  alleged  against  these  pro- 
visions is  that  they  afforded  to  the  telegraph 
company  some  facilities  for  competing  with 
the  railway  company  in  the  ma/ter  of  trans- 
acting a commercial  business,  which  it  would 
not  have  enjoyed  if  it  had  been  compelled 
to  maintain  independent  offices  at  all  of 
such  points,  and  to  man  them  with  its  own 
operators.  These  provisions  cannot  be  said 
to  have  amounted  to  a transfer  or  surrender 
of  the  telegraphic  franchise,  because,  not- 
withstanding these  provisions,  the  railway 
company  still  retained  its  right  and  capac- 
ity to  do  a commercial  business.  Moreover, 
it  does  not  occur  to  us  that  there  are  any 
provisions  in  the  Pacific  Railroad  acts  which 
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made  it  the  duty  of  the  railway  company  to 
withhold  from  any  telegraph  company  that 
was  authorized  to  occupy  its  right  of  way 
any  facility  for  the  convenient  and  economical 
operation  of  its  line,  merely  because  it  would 
enable  such  company  to  compete  more  suc- 
cessfully with  the  railway  company  in  the 
transaction  of  a telegraph  business.  Congress 
had  offered  to  relieve  the  railway  company 
of  the  entire  burden  of  constructing  and 
maintaining  a telegraph  line,,  if  it  would 
arrange  with  one  of  these  telegraph  com- 
panies to  move  its  line  upon  the  railroad 
right  of  way.  When  those  acts  were  passed, 
Congress  was  desirous,  above  all  things,  to 
have  a telegraph  line  constructed  across  the 
plains  that  would  be  able  to  render  cheap, 
prompt,  and  efficient  service  both  to  the 
government  and  the  public.  This  purpose  is 
manifest  throughout  all  of  the  legislation  of 
Congress,  which  antedates  the  contract  of 
1881,  and  for  that  reason  we  cannot  hold  the 
provisions  of  the  contract  now  in  question  to 
be  unlawful  merely  because  they  gave  the 
telegraph  company  better  opportunities  for 
successful  competition.  We  think  it  obvious 
that  they  enabled  both  the  railway  company 
and  the  telegraph  company  to  operate  their 
lines  more  economically,  and  to  render  the 
public  better  service,  without  impairing  the 
franchise  of  either. 

Much  stress,  however,  is  laid  on  the  fact 
that  under  the  operation  of  the  contract  the 
great  bulk  of  the  commercial  telegraph  busi- 
ness over  the  lines  in  question  is  done  by  the 
Western  Union  Company.  Attention  is  also 
directed  to  the  circumstance  that  the  wires 
devoted  to  the  use  of  the  railway  company 
are  about  sufficient  to  do  its  ordinary  railroad 
business,  and  are  wholly  insufficient  to  do  a 
considerable  portion  of  the  commercial  busi- 
ness. With  reference  to  the  last  of  these  sug- 
gestions it  is  sufficient  to  say  that  the  record 
does  not  disclose  that  the  railway  company 
has  ever  failed  or  refused  to  transmit  over  its 
own  wires  a single  governmental  or  com- 
mercial message  which  was  tendered  it  to  be 
so  sent.  The  wires  which  it  operates  seem  to 
be  adequate  for  its  patronage,  and  under  no 
possible  construction  of  its  charter  can  it  be 
held  bound  to  furnish  more  wires  than  arc 
needed  to  meet  the  demands  made  upon  it  for 
telegraphic  service.  But  it  is  said  that  its 
loss  of  patronage  is  due  to  the  contract  with 
the  telegraph  company,  and  that  what  has 
actually  occurred  under  the  operation  of  that 
contract  is  persuasive  evidence  of  what  was 
intended  to  happen,  and  that  it  should  control 
in  determining  the  purpose  of  the  parties 
thereto  and  the  true  interpretation  of  the 
agreement.  We  entertain  no  doubt  that  the 
bulk  of  the  commercial  business,  as  claimed, 
is  in  the  hands  of  the  Western  Union  Tele- 
graph Company ; that  fact  is  abundantly 
shown  by  the  record,  and  is  practically  ad- 
mitted by  the  appellants.  But  we  are  unable 
to  concede  that  the  fact  last  mentioned  is 
mainly  due  to  the  operation  of  the  contract  of 
1881,  or  that  it  should  be  accepted  as  a safe 
test  by  which  to  determine  the  legal  effect  of 
that  agreement.  It  is  not  a necessary  in- 
ference that  the  failure  of  the  railway  coni- 
pany  to  secure  a fair  share  of  the  commercial 
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telegraph  business  is  due  to  the  existence  of 
the  contract;  much  less  does  it  follow  that, 
because  the  Western  Union  Telegraph  Com- 
pany now  transacts  the  great  bulk  of  the  com- 
mercial telegraph  business,  the  railway  com- 
pany has  therefore  parted  with  its  telegraphic 
franchise,  and  disabled  itself  from  fulfilling 
its  public  duties.  The  telegraph  company 
is  engaged  exclusively  in  operating  lines  of 
telegraph  for  commercial  and  other  purposes. 
Its  wires  ramify  throughout  the  United 
States,  and  reach  every  important  city  and 
hamlet,  while  the  railway  company  is  lim- 
ited to  the  lines  erected  on  its  right  of  way, 
and  must  depend  upon  connecting  lines  for 
the  transmission  of  all  dispatches  that  are 
not  purely  local.  In  view  of  this  fact  it  be- 
comes highly  probable  that,  under  the  opera- 
tion of  natural  laws  of  trade,  the  same  dis- 
parity in  the  business  of  the  two  companies 
would  in  any  event  exist,  because  of  the 
superior  facilities  of  the  telegraph  company 
for  reaching  distant  points,  and  forwarding 
messages  intrusted  to  it  with  promptness  and 
accuracy.  At  all  events,  we  cannot  regard 
the  existing  disparity  in  the  amount  of  com- 
mercial business  done  by  the  respective  com- 
panies as  of  much  importance  in  deciding 
whether  the  contract  was  beyond  the  power 
of  the  railway  company.  That  issue  must 
be  determined  by  ascertaining  what  power  to 
transact  a commercial  telegraph  business  the 
railway  company  still  retains,  and  what 
functions  it  has  abdicated  ; in  other  words, 
the  question  must  be  decided  with  reference 
to  the  provisions  of  the  contract,  rather  than 
with  reference  to  a business  condition  that 
now  exists,  which  may  be,  and  probably  is, 
due  to  natural  causes.  Midland  R.  Go.  v. 
Great  Western  R.  Go.  8 Ch.  841,  854. 

The  result'  of  our  deliberations  on  this 
branch  of  the  case  has  been  that  we  are  un- 
able to  declare  the  contract  of  1881  to  be  be- 
yond the  power  of  the  railway  company  be- 
cause it  divests  the  company  of  its  telegraphic 
franchise,  or  because  it  renders  it  powerless 
to  discharge  its  public  duties.  In  our  judg- 
ment, the  Union  Pacific  Railway  Company 
has  now  the  same  absolute  power  to  operate 
a telegraph  line  for  commercial  and  other 
purposes  that  it  ever  had.  Under  the  con- 
tract in  question  it  secured  at  once  the  abso- 
lute control  of  several  lines  of  wire,  with 
authority  to  use  them  for  all  purposes,  and 
the  right  to  string  any  number  of  additional 
wires,  and  to  use  them  as  it  saw  fit.  By  the 
provisions  of  the  agreement  it  also  avoided  a 
litigation  of  vast  proportions  and  great  in- 
tricacy in  which  it  was  then  involved,  touch- 
ing its  right  to  the  lines  of  telegraph  on  its 
right  of  way,  and  at  the  same  time  it  was  re- 
lieved of  its  liability  to  account  for  large 
sums  of  money  which  it  had  received  from 
the  Atlantic  & Pacific  Telegraph  Company 
under  the  invalid  lease  of  September  1,  1869. 
From  the  standpoint  of  the  railway  company 
it  was  confessedly  a beneficial  business  ar 
rangement,  by  means  of  which  it  has  realized 
great  advantages  in  which  the  government 
has  participated  ; and  'the  record  before  this 
court  fails  to  disclose  that  the  general  public 
have  been  prejudiced  by  the  manner  in  which 
the  lines  of  telegraph  in  question  have  been 
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maintained  and  operated  under  the  provisions 
of  the  agreement.  We  would  not  be  under- 
stood as  intimating  that  the  considerations 
last  mentioned  should  have  any  weight  if  the 
contract  was  in  fact  contrary  to  law  ; but  they 
furnish  an  adequate  reason  why  it  should  not 
be  set  aside  and  canceled,  unless  it  appears 
that  it  was  clearly  beyond  the  power  of  the 
railway  company  to  enter  into  such  an  ar- 
ragement. 

The  other  objection  to  the  contract  of  1881, 
which  has  been  heretofore  mentioned,  is  based 
on  those  provisions  of  the  agreement  whereby 
the  Western  Union  Telegraph  Company  at- 
tempted to  obtain  certain  exclusive  rights 
and  privileges  from  the  Union  Pacific  Rail- 
way Company,  and  to  prevent  other  telegraph 
companies  from  coming  upon  the  railroad 
right  of  way.  These  stipulations  are  said  to 
have  rendered  the  contract  voidable  on 
grounds  of  public  policy.  When  the  contract 
was  executed,  the  railway  company  appears 
to  have  entertained  doubts  of  its  power  “ to 
assure  to  the  telegraph  company  the  exclusive 
right  of  way  along  and  upon  its  line  of  road 
hence  it  agreed  to  grant  such  exclusive  right 
only  to  the  extent  that  it  might  legally  do  so. 
The  further  provision  in  the  contract  relative 
to  withholding  facilities  for  the  construction 
of  competing  lines  of  telegraph  was  also  ac- 
companied with  the  reservation  that  it  should 
only  be  required  to  refuse  to  afford  such  as- 
sistance and  facilities  as  it  might  lawfully 
withhold.  It  may  be  admitted  that  these  pro- 
visions of  the  contract  would  have  been  un- 
lawful, as  the  law  is  now  understood,  if  the 
railway  company  had  bound  itself  absolutely 
to  exclude  other  telegraph  companies  from  its 
right  of  way,  or  to  withhold  all  facilities 
for  the  construction  of  competing  lines. 
Western  U.  Teleg.  Go.  v.  American  U.  Teleg. 
Go.  65  Ga.  160,  38  Am.  Rep.  781.  But,  as 
these  stipulations  were  actually  drawn,  they 
neither  bound  the  railway  company  to  do 
anything  that  was  unlawful  or  contrary  to  its 
duty.  The  most  that  can  be  alleged  against 
them  is  that  they  placed  the  railway  com- 
pany in  a position  in  which  it  might  be  com- 
pelled to  determine,  at  its  peril,  whether,  by 
extending  certain  facilities  and  assistance  to 
competing  lines,  it  would  thereby  violate  its 
contract  with  the  telegraph  company  ; but 
this  is  an  attitude  in  which  the  parties  to 
contracts  are  frequently  placed.  The  only 
exclusive  privileges  that  the  telegraph  com- 
pany acquired  by  this  contract,  so  far  as  we 
are  able  to  see,  was  the  right  to  connect  its 
wires  with  the  railway  company’s  station 
houses  and  to  maintain  offices  therein;  also, 
the  right  to  have  the  wires  thus  connected 
with  such  stations  operated  by  employes  of 
the  railway  company,  and  the  right,  under 
the  ninth  clause,  to  have  poles  and  telegraph 
materials  transported  and  distributed  free  of 
charge  along  the  Union  Pacific  Railway. 
For  all  of  these  privileges  the  railway  com- 
pany undoubtedly  received  what  it  deemed 
an  adequate  consideration  in  the  way  of  ad- 
vantages derived  from  other  provisions  of  the 
contract,  and  the  privileges  in  question  do 
not  appear  to  us  to  be  of  such  nature  that  the 
railway  company  was  bound,  either  under 
then  existing  acts  of  Congress  or  on  general 
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principles  of  law,  to  confer  them  equally 
upon  all  other  telegraph  companies.  Mem- 
phis & L.  R.  R.  Go.  v.  Southern  Exp.  Co. 
117  U.  S.  1,  29  L.  ed.  791  ; Pullman  Palace 
Car  Co.  v.  Missouri  Pac.  R.  Co.  115  U.  S. 
587,  29  L.  ed.  499.  Under  the  second  sec- 
tion of  the  Act  of  Congress  of  August  7,  1888, 
enjoining  upon  the  railway  company  the  duty 
of  affording  equal  facilities  to  all  without 
discrimiantion,  the  privileges  aforesaid  may 
most  likely  be  claimed  by  all  telegraph  com- 
panies who  comply  with  the  provisions  of 
the  last  mentioned  Act,  and  they  can  no 
longer  be  regarded  as  exclusive ; but  we 
think  it  must  be  conceded  that,  when  the  con- 
tract was  executed,  the  railway  company  had 
some  power  to  enter  into  arrangements  with 
other  telegraph  companies  with  a view  of 
making  a profitable  use  of  its  telegraphic 
franchise,  and  that  within  this  power  was 
the  right  to  select  some  telegraph  company, 
and  to  confer  upon  its  special  privileges, 
like  those  above  mentioned,  in  exchange  for 
benefits  and  advantages  which  it  could  by 
such  means  secure.  We  will  not  impute  to 
Congress  the  folly  of  having  granted  to  the 
railway  company  a telegraphic  franchise, 
and  of  having  so  limited  the  power  to  exer- 
cise it  or  deal  with  it  as  to  render  it  a bur- 
den rather  than  a benefit.  In  the  nature  of 
things,  some  power  must  be  conceded  to  the 
railway  company  to  enter  into  arrangements 
with  other  telegraph  companies  to  assure  the 
economical  maintenance  and  profitable  work- 
ing of  its  lines,  and  we  think  that  the  grant 
of  the  exclusive  privileges  above  referred/to 
was  not  an  unreasonable  nor  an  unlawful  ex- 
ercise of  that  power. 

Passing,  now,  to  the  contract  of  October  1, 
1866,  between  the  Kansas  Pacific  Railway 
Company  and  the  Western  Union  Telegraph 
Company,  it  should  be  observed,  that  the  I 
necessity  of  noticing  that  contract,  which 
has  been  superseded,  for  the  time  being,  by 
the  contract  of  1881,  grows  out  of  the  fact 
that  it  was  annulled  by  the  decree  of  the  cir- 
cuit court,  whereas  the  appellants  claim  that 
it  was  lawfully  entered  into  under  the  fourth 
section  of  the  Act  of  July  2,  1864,  and  oper- 
ated to  relieve  the  railway  company  of  its 
obligation  to  maintain  a telegraph  line  along 
the  railroad  right  of  way  between  Kansas  City 
and  Denver.  Hence,  it  becomes  an  important 
inquiry  whether  that  contract  was  rightfully 
annulled.  The  Act  of  July  2,  1864,  last  re- 
ferred to,  is  entitled  “An  Act  for  Increased 
Facilities  of  Telegraphic  Communication 
Between  the  Atlantic  and  Pacific  States  and 
the  Territory  of  Idaho.”  13  Stat.  at  L.  373. 
Its  first  section  declared  “that  the  United 
States  Telegraph  Company  and  their  associ- 
ates, are  hereby  authorized  to  erect  a line  or 
lines  of  magnetic  telegraph  between  the  Mis- 
souri river  and  the  city  of  San  Francisco, 

. . . on  such  route  as  they  may  select,  to 

connect  with  the  lines  of  the  said  United 
States  Telegraph  Company  now  constructed 
and  being  constructed  through  the  states  of 
the  Union.”  By  the  same  section  the  com- 
pany was  given  th^  right  to  use  unoccupied 
land  of  the  United  States  for  right  of  way, 
materials,  station  houses,  etc.  The  second 
section  granted  said  company  the  right  to 
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erect  a lineof  telegraph  from  Ft.  Hall  to 
Portland,  Or.,  via  San  Francisco,  and  from 
Ft.  Hall  to  Bannock  and  Virginia  City.  The 
third  section  granted  to  the  company  the  right 
to  send  dispatches  over  any  line  then  or  there- 
after built  by  authority  of  Congress,  to  con- 
nect with  any  lines  erected  by  the  Russian 
or  English  governments.  The  fourth  and  last 
section  was  as  follows  : 

“ Sec.  4.  The  several  railroad  companies 
authorized  by  Act  of  Congress,  July  one, 
eighteen  hundred  and  sixty-two,  are  au- 
thorized to  enter  into  arrangements  with  the 
United  States  Telegraph  Company  so  that  the 
line  of  telegraph  between  the  Missouri  river 
and  San  Francisco  may  be  made  upon  and  ' 
along  the  line  of  said  railroad  and  branches 
as  fast  as  said  roads  and  branches  are  built, 
and  if  said  arrangements  be  entered  into,  and 
the  transfer  of  said  telegraph  line  be  made 
in  accordance  therewith  to  the  line  of  said 
railroad  and  branches,  such  transfer  shall, 
for  all  purposes  of  the  Act  referred  to,  be  held 
and  considered  a fulfillment  on  the  part  of 
said  railroad  companies  of  the  provision  of 
the  Act  in  regard  to  the  construction  of  a tele- 
graph line  ; and,  in  case  of  disagreement,  said 
telegraph  company  are  authorized  to  remove 
their  line  of  telegraph  along  and  upon  the 
line  of  railroad  therein  contemplated,  with- 
out prejudice  to  the  rights  of  said  railroad 
companies.  ” ■ 

Now,  the  contract  of  October  1,  1866,  pro- 
vided, in  substance,  for  the  erection  of  aline 
of  telegraph  on  the  railroad  right  of  way 
from  Lawrence,  Kan.,  to  Denver,  Colo.,  at  : 
the  joint  expense  of  the  telegraph  company 
and  the  railway  company,  and  for  their  joint  I 
use,  but  the  railway  company  was  denied  the  ; 
right  to  transact  a commercial  telegraph  busi-  • | 
ness  over  that  line.  Before  this  contract  was  j 
I entered  into,  a small  portion  of  the  line  be-  j 
tween  Lawrence  and  Denver  had  been  wholly 
or  partially  constructed  by  the  United  States 
Telegraph  Company,  under  an  arrangement 
with  the  railway  company  for  its  joint  use,  i 
and  it  seems  evident  that  the  agreement  of  : 
October  1,  1866,  was  entered  into  with  the  ; 
Western  Union  Telegraph  Company  because, 
by  consolidation  proceedings,  it  had  then  be- 
come the  successor  of  the  United  States  Tele-  ■ 
graph  Company.  It  seems  most  probable,  we  r 
think,  that  the  contract  of  October  1,  1866, 
was  intended  to  give  expression,  in  a more 
detailed  form,  to  an  oral  understanding  or 
agreement  which  had  previously  existed  be- 
tween the  Kansas  Pacific  Railway  Company 
and  the  United  States  Telegraph  Company, 
and  it  admits  of  no  doubt  that,  in  accordance 
with  the  terms  of  that  contract,  a line  of 
telegraph  was  completed  through  to  Denver. 
After  a very  full  consideration  of  the  ques- 
tion it  was  held  by  Mr.  Justice  Miller,  as  far 
back  as  1880,  in  the  case  of  Western  U.  Teleg. 

Co.  v.  Union  Pac . R.  Co.  3 Fed.  Rep.  721, 

727,  728,  that  the  contract  of  October  1,  1866, 
embodies  such  an  “arrangement”  as  was  con- 
templated and  authorized  by  the  fourth  sec- 
tion of  the  Act  of  July  2,  1864,  above  quoted, 
and  such  an  “ arrangement”  as,  if  carried  out, 
would  absolve  the  railway  company  with 
which  it  was  made  from  the  obligation  to  con- 
struct and  operate  an  independent  line  of  tele- 
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graph.  The  court  said  in  that  case  that  “ it 
was  manifestly  the  design  of  the  Act  of  1864 
to  enable  the  United  States  Telegraph  Com- 
pany to  become  substituted,  by  a proper  ar- 
rangement with  the  Pacific  Railroad  Com- 
pany and  its  branches,  to  the  right  to  build 
a telegraph  line  along  the  . . . right  of 

way  of  those  railroad  companies,  and  thereby 
to  relieve  those  companies  from  the  obliga- 
tion to  build  and  operate  such  a line.”  It 
furthermore  said,  in  substance,  that  the  con- 
tract of  1866  satisfied  all  the  requirements  of 
the  Act  of  July  2,  1864,  notwithstanding  the 
fact  that  it  prohibited  the  railway  company 
from  transmitting  commercial  messages.  In 
that  case,  however,  the  evidence  then  before 
the  court  did  not  disclose  whether  the  West- 
ern Union  Telegraph  Company  was  in  fact 
the  legal  successor  of  the  United  States  Tele- 
graph Company,  aud  that  point  was  left  un- 
determined, with  the  statement,  however, 
that  the  contract  of  1866  was  clearly  valid  if 
such  successorship  was  thereafter  established. 

On  the  trial  of  the  present  case  Mr.  Justice 
Brewer,  held,  in  effect  that  the  testimony 
showed  that  the  United  States  Telegraph 
Company  and  the  Western  Union  Telegraph 
Company  had  become  lawfully  consolidated 
under  the  laws  of  New  York,  prior  to  October 

1,  1866,  and  that  the  latter  company  was  the 
legal  successor  of  the  former.  He  was  of  the 
opinion,  however,  that  the  privilege  con- 
ferred upon  the  United  States  Telegraph  Com- 
pany by  the  fourth  section  of  the  Act  of  July 

2,  1864,  supra,  was  so  strictly  personal  that 
it  was  lost  by  the  consolidation  proceedings, 
and  did  not  pass  to  the  consolidated  com- 
pany. In  all  other  respectS  the  circuit  court 
appears  to  have  fully  concurred  in  the  points 
ruled  by  Mr.  Justice  Miller,  and  in  similar 
rulings  made  by  Judge  McCrary  in  the  same 
case.  Vide  3 Fed.  Rep.  423,  425.  The  ques- 
tion that  we  have  to  decide,  therefore,  with 
respect  to  the  contract  of  1866  (and  in  view 
of  former  decisions,  the  only  question  that 
we  deem  it  necessary  to  consider)  is  whether 
the  privilege  granted,  to  the  United  States 
Telegraph  Company  bv  the  act  of  July  2, 
1864,  was  purely  personal,  and  was  lost  by 
its  merger  with  the  Western  Union  Telegraph 
Company.  With  reference  to  that  question 
it  may  be  conceded  to  be  a well  settled  rule, 
resting  upon  sound  reasons,  that,  when  a 
franchise  has  been  granted  to  a quasi  pub- 
lic corporation  in  consideration  of  public 
benefits  that  may  result  from  its  exercise, 
such  franchise  cannot  be  bodily  assigned  by 
the  grantee  company  unless  the  power  of  as- 
signment is  conferred  in  express  terms  or  by 
fair  implication.  Such  franchises  are  prop- 
erly said  to  be  personal  in  their  nature,  and 
not  assignable.  But  when  a corporation  is* 
endowed  with  a privilege  or  power  like  the 
one  now  in  question,  and  the  corporation  is 
one  which,  under  the  law  of  its  creation,  has 
the  right  to  consolidate  with  other  corpora- 
tions engaged  in  a like  business,  it  may  well 
be  doubted  whether  the  rule  above  conceded 
has  any  application.  In  such  cases  it  must 
be  presumed  that  the  privilege  was  conferred 
with  full  knowledge  of  all  the  charter  powers 
of  the  grantee,  and  it  is  a reasonable  in- 
ference, unless  some  restrictive  words  are 
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employed,  that  the  legislature  intended  that 
the  privilege  conferred  should  pass  to,  and 
become  vested  in,  the  consolidated  company, 
if  one  was  subsequently  formed.  In  the 
present  case,  however,  it  is  not  necessary  for 
the  Western  Union  Telegraph  Company  to 
rest  its  right  to  enter  into  the  aforesaid  ar- 
rangement with  the  Kansas  Pacific  Railway 
Company  upon  the  ground  last  stated,  how- 
ever tenable  that  ground  may  appear  to  be, 
for  the  Act  of  July  2,  1864,  bears  upon  its 
face  indubitable  evidence  that  Congress  did 
not  intend  that  the  right  to  enter  into  such 
an  arrangement  should  be  exercised  solely  by 
the  United  States  Telegraph  Company.  The 
first  section  of  that  Act  granted  the  right  to 
construct  a line  of  telegraph  between  the 
Missouri  river  and  San  Francisco  to  “the 
United  States  Telegraph  Company  and  their 
associates.  ” That  was  the  important  franchise 
which  the  Act  conferred,  and  other  privileges 
mentioned  in  succeeding  sections  were  in- 
cidental and  supplementary  ; in  other  words, 
they  were  conferred  to  furnish  an  inducement 
to  the  telegraph  company  and  its  associates, 
and  to  enable  them,  to  accomplish  the  work 
authorized  by  the  first  section,  which  the 
government  was  desirous  of  fostering.  In 
view  of  the  language  employed  in  the  first 
paragraph  of  the  Act,  which  clearly  au- 
thorized and  encouraged  other  corporations 
to  become  associated  with  the  United  States 
Telegraph  Company,  and  to  embark  their 
means  in  what  was  then  considered  a great 
and  hazardous  enterprise,  it  cannot  be  con- 
sistently maintained  that  Congress  intended 
that  the  privilege  of  entering  into  the  arrange- 
ment mentioned  in  the  fourth  section  of  the 
Act  should  be  confined  solely  to  the  United 
States  Telegraph  Company,  and  that  it 
should  not  inure  to  the  benefit  of  its  as- 
sociates. We  think  it  is  far  more  reasonale 
to  suppose  that  Congress  intended  that  the 
privilege  in  question  should  be  shared  by  any 
corporation  which  became  lawfully  associated 
with  the  United  States  Telegraph  Company 
in  the  work  of  constructing  a transcon- 
tinental line,  and  more  especially  that  the 
privilege  should  inhere  in  a corporation  with 
which  the  United  States  Telegraph  Company 
became  lawfully  united  by  the  process  of  con- 
solidation. 

In  opposition  to  the  views  last  expressed, 
it  is  urged  by  the  government  that  when  the 
Act  of  July  2,  1864,  was  passed,  Congress 
knew  that  a line  of  telegraph  had  already 
been  constructed  across  the  plains,  by  other 
telegraph  companies,  about  on  the  proposed 
route  of  the  main  line  of  the  Union  Pacific 
Railroad ; that  by  the  last  named  Act  it  in- 
tended to  aidvin  the  construction  of  an  in- 
dependent and  competing  line  of  telegraph  ; 
and  that  this  purpose  will  be  defeated  unless 
it  is  held  that  the  privilege  granted  by  the 
United  States  Telegraph  Company  to  enter 
into  an  arrangement  with  the  Kansas  Pacific 
Railway  Company  was  strictly  a personal 
privilege  accorded  to  the  former  company. 
It  is  to  be  observed,  however,  that  the  Act 
now  under  consideration  says  nothing  about 
competing  lines  of  telegraph,  but  is  entitled 
“An  Act  for  Increased  Facilities  of  Tele- 
graphic Communication  Between  the  Atlantic 
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and  Pacific  States.  . . . ” Such  additional 

facilities  would  be  obtained  by  the  construc- 
tion of  a new  line  on  a new  route,  and  Con- 
gress undoubtedly  contemplated  that  such  a 
line  would  be  built,  and  such  a line  was  in 
fact  constructed.  We  fail  to  see,  therefore, 
how  the  purpose  which  Congress  saw  fit  to 
express  in  the  title  of  the  Act  will  be  defeated 
by  conceding  that  the  privilege  mentioned  in 
the  fourth  section  of  the  Act  was  not  strictly 
personal,  but  was  a grant  to  the  United  States 
Telegraph  Company  “and  its  associates.”  It 
might  happen,  of  course,  that  by  a process 
of  consolidation  the  two  companies  would 
fall  under  one  management ; but  even  in  that 
event  the  two  lines  of  telegraph,  if  erected, 
would  afford  increased  facilities  for  com- 
munication. Moreover,  if  the  idea  of  excit- 
ing competition  by  the  construction  of  a 
second  line  of  telegraph  across  the  continent 
was  at  that  time  entertained  by  Congress 
(which  we  very  much  doubt)  it  was  evi- 
dently well  known  to  Congress  that  a prac- 
tical identity  of  interest  and  control  could 
be  effectually  secured  by  other  means  than  by 
a consolidation  of  property  and  franchises, 
and  it  took  no  precautions  to  prevent  such  a 
merger.  We  must  conclude,  therefore,  that 
the  considerations  last  mentioned  are  entitled 
to  little  weight  in  determining  whether  the 
privilege  in  question  became  vested  in  the 
Western  Union  Telegraph  Company.  An 
attempt  is  also  made,  in  behalf  of  the  govern- 
ment, to  deduce  evidence,  from  certain  reports 
made  by  the  Kansas  Pacific  Railway  Com- 
pany to  the  United  States,  that  the  line  uf 
telegraph  along  that  railway,  from  the  Mis- 
souri river  to  Denver,  was  in  fact  built  by 
the  railway  company  at  its  own  expense,  in 
fulfillment  of  its  charter  obligations  ; but  an 
obvious  answer  to  this  suggestion  is  that  no 
statement  made  by  the  officers  of  the  railway 
company  can  prejudice  the  rights  of  the  tele- 
graph company.  For  other  reasons,  however, 
the  suggestion  is  without  merit.  We  have 
no  doubt,  under  the  testimony,  that  the  line 
of  telegraph  along  the  Kansas  Pacific  Railway 
was  built  substantially  in  accordance  with 
the  arrangement  embodied  in  the  contract  of 
October  1,  1866.  To  enable  the  railway  com- 
pany to  obtain  its  subsidy  it  was  no  doubt 
required  to  prove,  to  the  satisfaction  of  the 
officers  of  the  government,  that  a telegraph 
line,  as  well  as  a railroad,  had  been  con- 
structed. The  United  States  was  entitled  to 
insist  upon  such  proof  because  the  obligation 
of  the  railway  company  to  construct  a tele- 
graph would  not  be  fulfilled  merely  by  enter- 
ing into  an  “arrangement”  with  some  tele- 
graph company  to  construct  such  a line.  It 
was  bound  to  see  that  the  arrangement  was 
carried  out,  and  that  a line  was  erected  along 
its  right  of  way,  either  by  the  telegraph  com- 
pany alone,  or  by  itself  and  the  telegraph 
company,  under  some  satisfactory  agreement 
as  to  dividing  the  expense,  which  telegraph 
line  would  be  fairly  adequate  for  govern- 
mental and  commercial  purposes ; but  it 
certainly  was  not  necessary  for  the  railway 
company  to  set  forth  in  its  reports  to  the 
government  the  precise  terms  of  its  arrange- 
ment with  the  telegraph  company,  or  the 
precise  sum  which  it  had  itself  contributed 
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towards  the  construction  of  the  line.  For 
these  reasons  we  cannot  attach  much  import- 
ance to  such  reports, — certainly  not  enough 
to  decide  that  the  line  was  not  built  under 
an  arrangement  with  the  telegraph  copipany. 

The  result  is  that  with  respect  to  this  feature 
of  the  case  we  feel  constrained  to  concur  in 
the  view  entertained  by  Mr.  Justice  Miller, — 
that  the  contract  of  October  1,  1866,  was  a 
valid  agreement,  and  that  it  was  within  the 
purview  of  the  Act  of  July  2,  1864. 

This  opinion  has  necessarily  been  extended 
to  such  length  in  the  discussion  of  the  fore- 
going questions  that  we  have  felt  compelled 
to  dispose  of  the  remaining  questions  as 
briefly  as  possible,  although  we  have  consid- 
ered them  attentively,  and  with  a due  appre- 
ciation of  their  importance.  The  fourth  sec- 
tion of  the  Act  of  August  7,  1888,  under 
which  this  bill  purports  to  have  been  filed, 
provides,  in  effect,  “that  in  order  to  secure 
and  preserve  to  the  United  States  the  full 
value  and  benefit  of  its  liens  upon  all  the 
telegraph  lines  . . . constructed  by  and 

lawfully  belonging  to  said  railroad  and  tele- 
graph companies  referred  to  in  the  first  sec- 
tion of  this  Act  [being  those  mentioned  in 
the  Pacific  Railroad  acts]  and  to  have  the 
same  possessed,  used  and  operated,  in  con- 
formity with  the  provisions  of  this  Act  and 
of  the  several  acts  to  which  this  Act  is  sup- 
plementary— it  is  . . . made  the  duty 

of  the  Attorney  General  ...  by  proper 
proceedings,  to  prevent  any  unlawful  inter-  ; 
ference  with  the  rights  and  equities  of  the  , 
United  States  ...  to  have  legally  as- 
certained and  . . . adjudicated  all  al- 

leged rights  of  all  persons  and  corporations 
. . . claiming  . . . any  control-  or 

interest  ...  in  any  telegraph  lines  or 
property,  or  exclusive  rights  of  way  upon 
the  lands  of  said  railroad  companies,  ... 
and  to  have  all  contracts  and  provisions  of 
contracts  set  aside,  . . . which  have  been  j 

unlawfully  and  beyond  their  powers  entered 
into  b}r  said  railroad  or  telegraph  companies.  ( | 
. . .”  We  must  presume  in  this  case,  as  i 

in  all  others,  that,  when  Congress  authorizes  f 
the  Attorney  General  to  take  any  legal  pro-  j 
ceedings  to  enforce  the  rights  of  the  United 
States,  it  is  intended,  unless  the  contrary  j 
idea  is  clearly  expressed,  that  rights  of  a 
purely  legal  nature,  for  the  enforcement  of 
which  there  is  an  adequate  legal  remedy, 
shall  be  so  enforced  by  a proceeding  at  law 
rather  than  by  a suit  in  equity.  We  cannot 
assume,  therefore,  there  being  no  clear  ex- 
pression of  such  a purpose,  that  Congress  in- 
tended by  the  fourth  section  of  the  Act  of 
August  7,  1888,  to  authorize  matters  of  legal 
and  equitable  cognizance  to  be  mingled  in- 
discriminately in  the  same  complaint,  and 
that  all  the  rights  and  duties  mentioned  in 
said  Act,  of  whatsoever  nature,  should  be  en- 
forced in  a single  suit,  to  be  instituted  by  the 
Attorney  General  in  the  name  of  the  United 
States.  Even  if  Congress  has  power  to  so 
direct,  we  should  not  feel  authorized  to  say 
that  it  has  done  so,  without  a positive  de- 
claration of  such  purpose,  which  we  do  not 
find  in  the  statute  now  in  question.  Some 
of  the  duties  imposed  by  the  Act  of  August 
7,  1888,  which  the  government  apparently 
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seeks  to  enforce  in  this  suit,  are  evidently 
of  such  a nature  that  they  may  be  adequately 
enforced  at  law.  Among  these  may  be  men- 
tioned the  duty  enjoined  upon  the  Union 
Pacific  Railway  Company,  by  the  first  sec- 
tion of  the  Act,  of  operating  “ by  itself  alone, 
through  its  own  corporate  officers,  its  tele- 
graph lines.”  We  know  of  no  reason  why 
this  precise  duty  may  not,  and  should  not, 
be  enforced  by  mandamus,  if  it  has  in  fact 
been  violated.  United  States  v.  Union  Pac. 
R.  Go.  98  U.  S.  569,  609,  25  L.  ed.  143,  153  ; 
Atty.  Gen.  v.  Utica  Ins.  Go.  2 Johns.  Ch.  371. 
Acting  in  accordance  with  the  views  last 
stated,  we  have  not  considered  it  our  duty  in 
this  case  to  inquire,  and  we  do  not  deter- 
mine, whether  the  railway  company’s  pres- 
ent method  of  operating  its  line  of  telegraph 
is  in  violation  of  the  first  section  of  the  Act 
of  August  7,  1888.  It  is  shown  by  the  rec- 
ord that  since  the  passage  of  that  Act  the 
parties  to  the  contract  of  1881  have  by  mut- 
ual consent  rescinded  the  twelfth  clause  of 
the  agreement,  which  provided  for  the  em- 
ployment of  a joint  superintendent  of  the 
telegraph  line.  Whether  the  existing  method 
of  operating  the  line  should  be  altered  in 
any  other  respect  to  keep  within  the  require- 
ments of  the  late  statute  in  the  respect  last 
stated  we  leave  to  be  determined  in  an  ap- 
propriate  proceeding  brought  for  that  pur- 
pose. In  this  connection  we  may  also  add 
that  it  is  the  opinion  of  this  court  that  the 
duty  enjoined  by  the  second  section  of  the 
Act  of  August  7,  1888,  with  reference  to  af- 
fording equal  facilities  to  all  connecting- 
lines  of  telegraph,  without  discrimination 
against  any,  is  a duty  which  should  be  en- 
forced in  the  mode  prescribed  by  the  third 
section  of  the  Act,  rather  than  by  a bill  in 
equity.  The  second  section  imposed  a duty 
upon  the  railway  company  which  was  in  some 
respects  new,  and  provided  a special  remedy 
for  its  enforcement.  Under  these  circum- 
stances, we  think  that  the  remedy  thus  pro- 
vided should  be  regarded  as  exclusive.  But, 
even  if  the  latter  view  is  erroneous,  we  still 
think  it  manifest  that  the  record  does  not 
make  out  a case  which  would  authorize  us 
to  enter  any  order  or  decree  based  on  the 
“equal  facilities”  provision  of  the  second 
section  of  the  Act.  The  proof  does  not  show, 
with  any  certainty,  that  since  the  passage  of 
the  Act  any  telegraph  company  has  placed 
itself  in  a position  to  demand  of  the  railway 
-company  the  same  facilities  which  it  accords 
to  the  Western  Union  Telegraph  Company, 
and  that  its  demand  has  been  refused.  No 
telegraph  company  is  complaining  before  us 
that,  having  accepted  the  provisions  of  title 
65  of  the  Revised  Statutes,  and  having  ex- 
tended its  lines  to  a connection  with  the  sta- 
tions of  the  railway  company,  and  having 
solicited  the  same  facilities  which  the  West- 
ern Union  Telegraph  Company  now  enjoys, 
it.  has  been  denied  such  privileges.  Until 
such  a case  has  been  presented,  both  by  com- 
plaint and  by  proof,  we  cannot  presume  that 
the  railway  company  intends  to  disregard  its 
duty,  and  it  surely  cannot  be  expected  of  us 
that  we  ^will  attempt  to  give  an  additional 
sanction  to  the  statute  by  merely  repeating 
its  mandate.  In  other  respects,  however,  the 
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case,  as  presented  by  the  record,  is  one  which 
entitles  the  complainant  to  a certain  measure 
of  equitable  relief  under  the  provisions  of 
the  Act  on  which  the  suit  is  based.  The  bill 
shows  that  the  government  has  a lien  upon 
the  railroad  and  telegraph  lines  to  which  the 
litigation  relates,  and,  as  such  lienholder, 
it  is  undoubtedly  entitled  to  have  its  rights 
and  equities  in  and  to  the  telegraph  property 
along  the  right  of  way  of  the  Union  Pacific 
Railway  Company  judicially  ascertained, 
and  to  have  the  rights  of  other  persons  and 
corporations  therein  also  ascertained  and  ad- 
judicated. Incidental  to  that  relief  is  the 
right  to  have  all  provisions  of  contracts  set 
aside  and  annulled  that  are  unlawful,  and 
that  in  any  manner  impair  the  security  of 
the  United  States,  or  cloud  its  title  or  pre- 
j udice  its  rights.  It  is  the  appropriate  func- 
tion of  a court  of  equity  to  administer  such 
relief,  and  the  Act  of  August  7,  1888,  directs 
the  Attorney  General  to  inaugurate  such  a 
proceeding.  We  are  of  the  opinion,  there- 
fore, that  it  was  the  duty  of  the  circuit  court, 
under  the  evidence  laid  before  it,  to  have 
treated  the  suit  as  a bill  filed  to  obtain  the 
relief  which  we  have  generally  indicated  in 
the  last  paragraph,  and  to  have  decreed  ac- 
cordingly. In  point  of  fact  it  went  much 
further  than  the  Act  of  August  7,  1888,  seems 
to  us  to  have  warranted  in  an  equitable  pro- 
ceeding of  this  nature,  and  incorporated  some 
provisions  in  its  decree  which  we  feel  con- 
strained to  disapprove.  We  shall  not  stop, 
at  this  time,  to  enumerate  all  of  th6  provis- 
ions of  the  decree  of  the  circuit  court  that 
have  thus  met  with  our  disapproval.  It  will 
suffice  to  say  that  the  order  canceling  the  con- 
tracts of  July  1,  1881,  and  October  1,  1866, 
was  the  most  imporatnt  error.  The  govern- 
ment was  in  no  position  to  ask  that  the  con- 
tract of  July  1,  1881,  should  be  annulled  in 
toto,  merely  because  some  of  its  provisions, 
though  valid  when  made,  had  been  rendered 
invalid  by  a subsequent  statute.  It  was  only 
entitled  to  have  those  provisions  declared  in- 
operative and  no  longer  obligatory,  so  far 
as  they  were  in  conflict  with  the  subsequent 
enactment.  The  case  must  accordingly  be 
reversed,  and  the  cause  remanded,  with  di- 
rections to  the  circuit  court  to  set  aside  its 
former  decree,  and,  in  lieu  thereof,  to  make 
and  enter  a modified  decree,  consistent  with 
this  opinion,  the  provisions  whereof  we  will 
now  proceed  to  outline. 

The  decree  to  be  entered  by  the  circuit 
court  pursuant  to  the  mandate  of  this  court 
should  order,  adjudge,  and  decree  : 

First.  That  the  agreement  named  in  the 
bill  of  complaint,  entered  into  on  the  1st  day 
of  October,  1866,  by  and  between  the  Union 
Pacific  Railway  Company,  Eastern  Division, 
and  the  Western  Union  Telegraph  Company, 
was  lawfully  entered  into  by  the  parties 
thereto,  and  constituted  a valid  and  binding 
contract.  Second.  That  said  contract  of  Oc 
tober  1,  1866,  continued  in  full  force  and  ef- 
fect until  the  1st  day  of  July,  1881,  when, 
by  agreement  of  the  parties  thereto,  its  pro 
visions  were  superseded  b}'  the  provisions 
of  the  contract  of  that  date,  entered  into  by 
and  between  the  Union  Pacific  Railway  Com- 
pany and  the  Western  Union  Telegraph  Com- 
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pany.  Third.  That  the  agreements  entered 
into  on  the  1st  day  of  September,  1869,  and 
on  the  14th  day  of  December,  1871,  by  and 
between  the  Atlantic  & Pacific  Telegraph 
Company  and  the  Union  Pacific  Railroad 
Company  were  entered  into  by  the  Union 
Pacific  Railroad  Company  unlawfully  and 
beyond  its  powers,  and  the  said  contract, 
and  each  of  them,  are  hereby  canceled,  an- 
nulled, and  held  for  naught.  Fourth.  That 
the  equities  arising  out  of  the  said  contracts 
of  September  1,  1869,  and  December  14,  1871, 
were  adjusted  and  settled  by  all  the  parties 
interested  therein  in  the  making  of  the  con- 
tract of  July  1,  1881,  by  and  between  the 
Union  Pacific  Railway  Company  and  the 
Western  Union  Telegraph  Company.  Fifth. 
That  the  contract  of  July  1,  1881,  named  in 
the  bill  of  complaint,  entered  into  by  and 
between  the  Union  Pacific  Railway  Company 
and  the  Western  Union  Telegraph  Company, 
was  lawfully  entered  into  by  the  Union  Pa- 
cific Railway  Company  and  the  Western 
Union  Telegraph  Company,  and  constituted, 
when  made,  a valid  and  binding  contract  by 
and  between  the  parties  thereto.  Sixth.  That 
the  third  and  fourth  paragraphs  of  the  con- 
tract of  July  1,  1881,  in  so  far  as  they  grant, 
or  were  intended  to  grant,  exclusive  rights 
or  privileges  of  any  character,  are  repugnant 
to  the  Act  of  Congress  approved  August  7, 
1888,  entitled  “An  Act  Supplementary  to  the 
Act  of  July  first,  eighteen  hundred  and  sixty- 
two,  Entitled  ‘An  Act  to  Aid  in  the  Con- 
struction of  a Railroad  and  Telegraph  Line 
from  the  Missouri  River  to  the  Pacific  Ocean, 
and  to  Secure  to  the  Government  the  Use  of 
the  Same  for  Postal,  Military  and  Other 
Purposes,  ’ and  also  of  the  Act  of  July  second, 
eighteen  hundred  and  sixty-four,  and  other 
acts  amendatory  of  said  first  named  Act and 
said  paragraphs  of  said  contract  are  hereby 
adjudged  and  declared  to  be  null  and  void, 
and  are  hereafter  to  have  no  force  or  effect, 
to  the  extent,  and  only  to  the  extent,  that 
they  secure  or  grant  to  the  Western  Union 
Telegraph  Company,  or  were  intended  to  se- 
cure to  it,  an}'  exclusive  rights,  privileges, 
or  advantages  whatsoever.  Said  third  and 
fourth  paragraphs  are  as  follows,  to  wit : 


. . Seventh.  That  there  is  a single  line 

of  poles  between  Council  Bluffs  and  Ogden, 
on  the  right  of  way  of  the  defendant  railway 
company,  which  poles  'were  erected  in  ac- 
cordence  with  the  provisions  of  the  contract 
of  July  1,  1881,  at  the  joint  and  equal  ex- 
pense of  the  defendant  railway  company  and 
the  defendant  telegraph  company,  and  is  the 
property  of  said  companies  jointly ; that 
upon  said  poles,  between  Council  Bluffs  and 
Ogden,  there  are  two  distinct  lines  of  tele- 
graph, the  wires  of  one  of  which  said  lines 
are  owned  solely  by  the  said  railway  com- 
pany, and  the  wires  of  the  other  of  which 
are  owned  solely  by  the  said  telegraph  com- 
pany ; that  the  line  of  telegraph  poles  on  the 
Kansas  Pacific  Railway,  from  Kansas  City 
to  Denver,  was  originally  erected  as  provided 
in  the  contract  of  October  1,  1866 ; that  said 
line  of  poles  between  Kansas  City  and  Den- 
ver, since  the  1st  day  of  July,  1881,  has  been 
reconstructed  under  and  in  accordance  with 
the  provisions  of  said  last  named  contract, 
and  said  line  of  poles  thus  reconstructed  bears 
two  distinct  lines  of  telegraph,  one  of  which 
is  the  sole  property  of  the  defendant  railway 
company,  and  the  other  of  which  is  the  sole 
property  of  the  defendant  telegraph  com- 
pany ; that  there  are  two  distinct  lines  of 
telegraph  on  the  line  of  poles  between  Den- 
ver and  Cheyenne,  one  of  which  is  the  sole 
property  of  the  defendant  railway  company, 
and  the  other  of  which  is  the  sole  property 
of  the  defendant  telegraph  company.  Eight. 
That  all  of  the  foregoing  lines  of  telegraph 
of  the  defendants  herein  are,  in  accordance  ! 
with  the  provisions  of  the  contract  of  July 
1,  1881,  worked  by  batteries  furnished  by  the 
defendant  telegraph  company,  and  operated 
by  instruments  the  property  of  the  defendant 
telegraph  company. ' Ninth.  It  is  further  or- 
dered, adjudged,  and  decreed  that  the  defend- 
ants hereto  are  allowed  the  period  of  60  days 
after  the  entry  of  this  decree  to  make  such 
arrangements,  adjustments,  and  changes  as 
are  rendered  necessary  by  the  annulling  of  j 
the  aforesaid  provisions  of  the  contract  of  \ 
July  1,  1881,  and  to  carry  out  the  provisions  | 
of  this  decree. 


? 
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OREGON  SHORT*  LINE  & UTAH  NORTHERN  R.  CO.,  Appt., 

v. 

NORTHERN  PACIFIC  R.  CO. 


(See  S.  C.  61  Fed.  Rep.  158.) 


1.  A railroad  company  cannot  appropriate  the 
grievance  of  a traffic  or  locality  under  the  Inter- 
state Commerce  Act,  § 3,  prohibiting  preference 
by  a carrier  to  persons,  firms,  or  corporations, 
and  to  localities  and  traffic,  and  complain  on  ac- 
count of  it. 

2.  The  refusal  by  a railroad  company  to  transport 
freight  on  foreign  cars  originating  east  of  a cer- 
tain meridian,  when  its  own  cars  are  not  in  use 
but  are  free  to  be  employed  in  the  transporta- 
tion desired,  or  where  a transfer  of  freight  will 
not  be  injurious  to  it,  is  not  an  unreasonable  dis- 
crimination against  another  railroad  company, 
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or  a denial  to  it  of  reasonable  and  proper  facili- 
ties under  the  Interstate  Commerce  Act,  al- 
though it  accepts  in  such  cars  freight  originating 
west  of  such  meridian. 

3.  The  refusal  of  a railroad  company  to  honor 
tickets  or  coupons  for  passage  issued  by  another 
company  over  its  line  does  not  constitute  a dis- 
crimination within  the  Interstate  Commerce  Act 
as,  in  the  absence  of  arrangement  between  the 
companies,  there  is  no  obligation  on  the  part  of 
either  to  honor  tickets  issued  by  the  other. 

4.  The  provision  of  the  Act  incorporating  the 
Northern  Pacific  Railroad  Company  that  it  shall 
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be  its  duty  to  permit  any  other  railroad  to  form  , its  road  by  the  cars  of  other  companies,  or  to 
running-  connections  with  it  on  fair  and  equitable  honor  tickets  of  such  other  companies, 
terms,  does  not  require  it  t o permit  the  use  of  I 
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APPEAL  by  complainant  from  a decree  of  the  Circuit  Court  of  the  United  States  for  the 
District  of  Oregon,  dismissing  a bill  filed  to  enjoin  defendant  from  continuing  to  make 
alleged  unlawful  discrimination  against  complainant  in  receiving  and  forwarding  freight 
tendered  by  complainant  and  in  refusing  to  recognize  through  passenger  tickets  issued  by 
it.  Affirmed. 

The  facts  are  stated  in  the  opinion. 


Argued  before  McKenna,  Circuit  Judge,  and  Knowles  and  Hawley,  District  Judges . 

Messrs.  W.  W.  Cotton,  John  M.  Thurston,  and  Zera  Snow  for  appellant. 

Messrs.  Dolph,  Bellinger,  Mallory  & Simon  for  appellee. 


McKenna,  Circuit  Judge,  delivered  the 
opinion  of  the  court : 

As  is  said  by  appellant’s  counsel,  “the 
controversy  between  ihe  parties  in  this  suit 
is  mainly  one  of  law,  and  not  of  fact and, 
succinctly  stating  the  relations  of  the  parties, 
also  said  : “The  appellee  owns  and  operates 

a line  of  railroad  extending  from  St.  Paul, 
Minnesota,  to  Portland,  Oregon,  passing 
through  Tacoma  and  other  points  in  the  state 
of  Washington,  on  Puget  sound.  The  ap- 
pellant owns  and  operates  a line  of  railway 
connecting  with  the  lines  of  the  appellee  at 
Portland,  and  extending  from  Portland  to 
Granger,  Wyoming,  where  a connection  is 
made  with  the  lines  of  the  Union  Pacific 
Railway,  extending  thence  to  various  points 
on  the  Missouri  river.  The  appellee  and  ap- 
pellant are  therefore  competing  lines  in  the 
transportation  of  traffic  from  Missouri  river 
points  to  places  upon  the  Pacific  coast.  The 
only  rail  connection  which  the  lines  of  the 
appellant  have  from  Portland  to  Puget  sound 
is  by  means  of  the  lines  of  the  appellee.” 
The  connection,  however,  is  not  direct,  but 
through  the  lines  of  the  Northern  Pacific 
Terminal  Company.  The  latter,  however, 
are  leased  to  appellee.  We  shall  consider 
the  case  as  if  the  connection  was  direct. 

The  bill  is  very  long.  In  substance,  it 
charges  appellee  with  discriminating  against 
traffic,  passengers  and  freight,  starting  east  of 
a given  meridian,  and  destined  for  Puget 
sound  points  via  Portland,  Or.,  and  also  dis- 
criminating against  localities  situate  east  of 
a given  meridian.  There  is  also  a charge 
that  facilities  are  given  to  the  Southern  Paci- 
fic Company  which  are  denied  to  appellant. 
This  charge  is  not  sustained  by  the  evidence, 
and  may  be  dismissed  from  consideration. 
•The  discrimination  against  traffic  and  local- 
ities consists  in  receiving  goods  at  Portland 
which  start  wTest  from  the  meridian  in  cars 
other  than  those  of  appellee  without  requir- 
ing payment  to  the  owners  of  the  cars  of  the 
usual  mileage,  and  without  exacting  prepay- 
ment of  freight,  while  goods  which  start 
east  of  the  meridian  are  denied  these  facili- 
ties ; and  in  receiving  through  tickets  issued 
by  appellant  to  passengers  starting  west  of 
the  meridian,  and  refusing  such  tickets  is- 
sued to  passengers  starting  east  of  the  merid- 
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ian  ; the  condition  and  other  circumstances 
of  the  freight  and  passengers  being  the  same. 
The  action,  appellant  contends,  is  contrary 
to  the  custom  and  practice  of  railroads  which 
have  the  force  of  law,  and  infringes  section 
3 of  the  Interstate  Commerce  Act,  so  called. 
This  section  is  as  follows: 

“Sec.  3.  That  it  shall  be  unlawful  for  any 
common  carrier  subject  to  the  provisions  of 
this  Act  to  make  or  give  any  undue  or  un- 
reasonable preference  or  advantage  to  any 
particular  person,  company,  firm,  corpora- 
tion, or  locality,  or  any  particular  descrip- 
tion of  traffic,  in  any  respect  whatsoever,  or 
to  subject  any  particular  person,  company-, 
firm,  corporation  or  locality,  or  any  particu- 
lar description  of  traffic  to  any  undue  or  un- 
reasonable prejudice  or  disadvantage  in  any 
respect  whatsoever.  Every  common  carrier 
subject  to  the  provisions  of  this  Act  shall, 
according  to  their  respective  powers,  afford 
all  reasonable,  proper  and  equal  facilities 
for  the  interchange  of  traffic  between  their 
respective  lines,  and  for  the  receiving,  for- 
warding, and  delivering  of  passengers  and 
property  to  and  from  their  several  lines  and 
those  connecting  therewith  and  shall  not  dis- 
criminate in  their  rates  and  charges  between 
such  connecting  lines.  But  this  shall  not  be 
construed  as  requiring  any  such  common  car- 
rier to  give  the  use  of  its  tracks  or  terminal 
facilities  to  another  carrier  engaged  in  like 
business.” 

The  first  part  of  this  section  prohibits  pref- 
erence to  persons,  firms,  or  corporations,  and 
to  localities  and  traffics,  and  prohibits  the 
subjecting  of  either  to  prejudice  or  disad- 
vantage. The  evidence  shows  that  there  was 
no  perference  given  any  person,  firm,  or  cor- 
poration in  the  sense  of  this  section,  and  no 
traffic  or  locality  is  complaining,  unless  the 
complaint  of  appellant  is  such.  But  we  do 
not  think  it  is  competent  for  a railroad  com- 
pany to  appropriate  the  grievance  of  a traffic 
or  locality  under  section  3,  and  complain  on 
account  of  it. 

In  Memphis  & L.  R.  R.  Co.  v.  Southern 
Exp.  Co.  117  U.  S.  1,  29  L.  ed.  791,  certain 
railroad  companies  made  contracts  with  cer- 
tain express  companies  granting  them  facili- 
ties on  their  trains,  refusing  contracts  and 
facilities  to  other  express  companies.  The 
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Supreme  Court  sustained  the  railroad  com- 
panies, reversing  the  judgment  of  the  circuit 
court.  The  court  said  : 

“The  question  is  not,  whether  these  rail- 
road cars  must  furnish  the  general  public  with 
reasonable  express  facilities,  but  whether 
they  must  carry  these  particular  express  car- 
riers for  the  purpose  of  enabling  them  to  do 
an  express  business  over  the  lines.” 

And  again,  on  page  28,  117  U.  S.,  and 
page  803,  29  L.  ed. , the  court  says : 

“If  the  general  public  were  complaining 
because  the  railroad  companies  refused  to 
carry  express  matter  themselves  on  their  pas- 
senger trains,  or  allow  it  to  be  carried  by 
others,  different  questions  would  be  pre- 
sented.” 

And  the  court  further  said  : 

“So  long  as  the  public  are  served  to  their 
reasonable  satisfaction,  it  is  a matter  of  no 
importance  who  serves  them.” 

This  language  is  applicable  to  the  case  at 
bar.  Whether  appellant  shall  unload  its  cars 
at  Portland  as  an  alternative  to  paying  car 
mileage,  however  it  may  involve  expense  or 
inconvenience  to  appellant,  is  not  necessarily 
the  concern  of  the  freight  or  its  shippers  or 
the  locality  of  its  shipment.  When  it  be- 
comes such,  a complaint  will  no  doubt  be 
made.  None  now  is  made,  nor  does  it  ap- 
pear that  either  the  traffics  or  localities  dis- 
criminated against  are  even  competitors.  In 
Hazier  v.  Caledonian  R.  Co.  1 Ry.  & Canal 
Traffic  Cas.  30,  of  the  traffic  act,  it  was  said  : 

“It  provides  for  giving  undue  preference 
to  parties  pari  passu  in  the  matter,  but  you 
must  bring  them  into  competition  in  order 
to  give  them  an  interest  to  complain.” 

In  Swindon , M.[&  A.  R.  Co.  v.  Great  West- 
ern R.  Co.  4 Ry.  & Canal  Traffic  Cas.  349, 
it  is  implied  that  to  make  undue  preference, 
traffic  must  go  between  same  places.  And 
in  1 Railway  & Canal  Traffic  Cases,  page  32, 
the  same  rule  is  asserted  as  to  passengers. 
To  construe  the  section  so  as  to  authorize  a 
railroad  to  complain  for  a traffic  or  locality 
would  seem  t b confound  the  distinctions  made 
by  it,  and  make  the  second  part  of  it  super- 
fluous. The  regulation  of  the  roads  was  un- 
doubtedly in  the  interest  of  their  customers, 
but  it  left  them  powers  and  privileges,  be- 
tween themselves,  which  might  affect  their 
customers;  indeed,  left  powers  and  privi- 
leges in  them  as  regards  their  customers, 
because  all  favor  and  all  discrimination  is 
not  forbidden,  even  between  them. 

This  view  takes  out  of  consideration  the 
rights  of  the  traffic  originating  and  the  rights 
of  localities  situate  east  of  a given  meridian, 
and  confines  the  inquiry  to  the  rights  and 
obligations  of  the  railroads  between  them- 
selves under  the  second  paragraph  of  the  sec- 
tion. 

As  an  aid  to  the  interpretation  of  this  para- 
graph, a number  of  cases  which  arose  under 
the  English  act  are  cited  by  appellant. 
They  are  not  of  much  assistance.  The  Eng- 
lish act  is  different  from  ours.  It  is  fuller 
and  more  precise.  There  is  little  or  no  am- 
biguity about  it.  At  any  rate,  our  act  is 
different,  and  the  difference  has  been  con- 
strued as  substantial.  Little  Rock  & M.  R. 
Co.  v.  St.  Louis , 1.  M.  & S.  R.  Co.  2 Inters. 
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Com.  Rep.  763,  41  Fed.  Rep.  559,  and  Ken- 
tucky & I.  Bridge  Co.  v.  Louisville  & N.  R. 

Co.  2 Inters.  Com.  Rep.  351,  2 L.  R.  A. 
289.  See,  also,  the  first  decisions  of  the  In- 
terstate Commerce  Commission.  But  in  Little 
Rock  & M.  R.  Co.  v.  East  Tennessee , V.  & 

G.  R.  Co.  2 Inters.  Com.  Rep.  454,  the  Com- 
mission holds  that  our  Act  was  intended  to 
effect  similar  results,  but  omitted  the  ma-  i 
chinery  to  accomplish  them.  It  would  seem 
like  better  reasoning  to  assume  that,  if  con- 
gress had  intended  the  same  results  as  the 
English  act,  having  it  and  its  history  and 
construction  before  them,  it  would  have 
adopted  its  language  and  machinery,  and 
made  the  results  certain. 

We  get  little  light,  therefore,  from  the 
English  act  or  decisions,  and  not  much  from 
the  debates  in  Congress.  There  was  little 
or  no  comment  on  section  3.  Section  4 (the 
long  and  short  haul  provisions)  appeared  to 
have  engaged  almost  exclusive  attention. 
Senator  Cullom,  who  had  charge  of  the  bill 
in  the  senate,  said  : 

“The  third  section  is  broader  and  more 
general  in  its  terms,  and  should  perhaps  have 
been  made  the  second  section,  as  it  contains 
a general  prohibition  of  every  variety  of  un- 
just discrimination.  The  section  covers  all 
subjects.  The  first  paragraph  prohibits  the 
giving  of  any  undue  or  unreasonable  prefer- 
ence to  any  particular  person  or  locality,  or 
to  any  particular  description  of  traffic  in  any 
respect  whatever.  . . . The  language 

adopted  in  this  paragraph  is  substantially  < 
that  of  the  English  statute  on  the  subject,  . 
which  has  been  repeatedly  construed  by  the 
English  courts,  so  that  its  meaning  has  been 
practically  established.  The  second  part  of  * , 
the  section  is  modeled  in  part  upon  the  Eng- 
lish and  in  part  upon  similar  statutes  in  sev- 
eral of  the  states.  Its  purpose  is  to  require 
railroads  to  furnish  connecting  roads  all  rea- 
sonable and  proper  facilities  for  the  inter- 
change of  traffic  that  may  be  necessary  for 
the  convenience  of  the  public,  and  to  prevent 
one  road,  or  a combination  of  roads,  from 
‘freezing  out’  connecting  lines  by  refusing  j 
to  accept  from  it,  or  deliver  traffic  to  it,  upon 
any  terms,  as  has  been  done.”  Senator  Cul-  \ 
lom’s  Speech  Explaining  the  Bill,  section 
1,  p.  3577,  Cong.  Rec.  49th  Cong.,  April  15,  j 
1886. 

This  is  not  very  explicit.  The  first  part  of 
section  3,  he  says,  is  adopted  from  the  Eng- 
lish statute,  and  that  its  meaning  has  been 
practically  established.  So  far,  so  good. 

But  the  second  part  is  selected  from  the  Eng- 
lish aud  certain  states’  statutes,  and,  besides, 
very  important  language  is  omitted  which 
is  in  the  English  statute.  And,  as  Justice 
Field  states : 

“ Whenever  an  intention  has  been  mani- 
fested, in  the  creation  of  railway  charters, 
that  a connecting  company  shall  have  the 
power  to  run  its  cars  over  the  lines  of  an- 
other, or  to  require  one  company  to  haul  over 
its  lines  the  cars  of  another,  such  intention  # 
has  been  expressed  in  unequivocal  terms, 
such  as  is  found  in  the  constitutions  or  stat- 
utes of  several  of  the  states  respecting  rail- 
way companies,  which  is  substantially  in 
these  terms : ‘ And  they  shall  receive  and 
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transport  each  other’s  passengers,  tonnage, 
and  cars,  loaded  or  empty,  without  delay  or 
discrimination.  ’ ” 

Senator  Cullom  stated  the  evil  which  was 
to  be  remedied.  Railroads  had  refused  to 
accept  or  deliver  traffic  on  anv  terms  and 
thereby  froze  out  connecting  lines.  This  the 
Act  was  intended  to  correct  and  did  correct. 
But  confining  it  to  this,  appellant  contends, 
makes  no  advance  on  the  common  law  ; and 
that,  under  the  latter,  the  appellee  was  bound 
to  carry  freight  in  its  own  cars,  and  that, 
therefore,  Congress  intended  to  impose  a duty 
beyond  that.  This  is  begging  the  question 
somewhat,  and  does  not  consider  the  dis- 
tinction between  rights  and  remedies;  but 
whether  the  common  law  required  a railroad 
company  to  carry  freight  delivered  to  it  by 
another  we  need  not  consider.  The  fact  was, 
as  said  by  Senator  Cullom,  it  was  not  done! 
and  the  Act  was  deemed  necessary  to  compel 
it.  Whether  common  law  rights  were  en- 
larged thereby  or  only  affirmed  we  need*not 
decide.  If  we  assume  the  former,  as  appel- 
lant lias,  we  cannot  also  assume  that  the" in- 
dependence of  the  roads  between  themselves 
was  entirely  destroyed.  Not  all  preference 
is  prohibited,— only  undue  and  unreasonable 
preference ; and  the  facilities  which  are  re- 
quired to  be  granted  have  two  limitations: 
They  do  not  include  tracks  and  terminal  fa- 
cilities, and  they  must  be  reasonable  and 
proper.  How  must  the  latter  be  determined? 
Surely  not  only  of  themselves,  but  in  the 
circumstances,  and  these  must  include  the 
proper  interests  of  the  road  from  which  the 
facilities  are  required.  Any  other  construc- 
tion would  be  too  abstract,  and  we  concur 
in  the  opinion  of  the  learned  justice  who 
rendered  the  judgment  of  the  circuit  court 
that  the  refusal  to  transport  freight  on  for- 
eign cars,  where  the  freight  originated  east 
of  the  ninety-seventh  meridian,  when  its  own 
cars  were  not  in  use,  but  were  free  to  be  em- 
ployed in  the  transportation  desired  or  was 
made  where  a transfer  of  freight  would  not 
have  been  injurious  to  it,  can  in  no  respect 
be  deemed  an  unreasonable  discrimination 
against  complainant,  or  a denial  to  it  of  rea- 
sonable and  proper  facilities.” 

Of  course,  if  appellant’s  construction  of 
section  3 be  correct,  and  it  can  compel  ap- 
pellee to  receive  one  car,  by  the  same  right 
it  may  compel  the  receipt  of  many,  and  what 
more  would  be  necessary  to  take  the  use  of 
tracks?  We  think  nothing.  The  attachment 
ot  the  locomotive  would  only  affect  the  de- 
gree of  use.  The  same  conclusion  was  reached 
after  a careful  consideration  of  all  the  cases 

r^,7ler,clycuit  court  of  the  eight  circuit  in 
LiUle  Rock  & M.  R.  Co.  v.  St.  Louis,  1.  M.  & 

t?  U'  io  4 Inters.  Com.  Rep.  542,  59  Fed 
,«ep.  408.  A construction  which  permits  the 
use  or  tracks  we  are  forbidden  to  entertain. 

4 Inter  S. 


Of  the  complain  of  appellant  that  appellee 
denies  it  facilities  for  passenger  traffic  in  re- 
fusing to  honor  tickets  or  coupons  for  pas- 
sage over  appellee’s  lines  north  of  Portland 
issued  by  it,  the  lower  court  said: 

“ It  is  sufficient  to  say  there  is  no  evidence 
to  support  it.  The  practice  of  railway  com- 
panies operating  connecting  lines  to  honor 
tickets  or  coupons  for  passage  over  their  re- 
spective lines  issued  by  a gonnecting  com- 
pany, which  is  very  general,  is  founded 
entirely  upon  arrangements  between  the  con- 
necting companies.  In  the  absence  of  such 
arrangements,  there  is  no  obligation  on  the 
part  of  either  company  to  honor  tickets  issued 
by  the  other.  All  the  witnesses  examined 
on  this  point  concur  in  their  statements  in 
this  respect.  ” 

We  concur  in  this  statement  and  the  con- 
clusion of  the  court. 

Appellant  further  urges  that  the  facilities 
which  it  asks  of  appellee  are  required  to  be 
given  by  the  fifth  section  of  the  Act  incor- 
porating the  Northern  Pacific  Railroad  Com- 
pany, which  contains  the  following  provis- 
ion : 

“It  shall  be  the  duty  of  the  Northern  Pacific 
Railroad  Company  to  permit  any  other  rail- 
road which  shall  be  authorized  to  be  built 
by  the  United  States  or  by  the  legislature  of 
any  territory  or  state  in  which  the  same  may 
be  situated  to  form  running  connections  with 
it  on  fair  and  equitable  terms.” 

In  answering  this  contention  we  can  do  no 
better  than  to  adopt  the  language  of  Justice 
Field  : 

“ running  connection,  ” he  said,  “ which 
must  be  permitted  by  the  defendant  is  not,  as 
contended  by  complainant’s  counsel,  a run- 
ning over  its  line,  but  only  in  connection 
with  it,  a provision  intended  to  secure  the 
transportation  and  exchange  of  freight  be- 
tween connecting  lines,  and  not  the  use  of 
each  other’s  roads  by  the  cars  of  such  com- 
pany. . . . We  are  of  opinion  that  a 

running  connection  of  one  road  with  an- 
other, within  the  meaning  of  the  defendant’s 
charter,  only  includes  such  arrangements  as 
to  the  time  of  arrival  and  departure  of  trains 
and  as  to  stations,  platforms,  and  other  fa- 
cilities, as  will  enable  companies  desiring  to 
connect  to  do  so  without  detriment  or  serious 
inconvenience.  ” 

The  effect  of  a custom  among  railroads  to 
grant  the  facilities  contended  for  we  have 
not  considered,  because  the  existence  of  such 
a custom  is  not  established  by  the  evidence. 
The  finding  of  Justice  Field  on  the  facts  seems 
to  be  concurred  in  by  Judge  Deady.  His  dis- 
sent is  based  entirely  on  a different  interpre- 
tation of  section  3 of  the  Interstate  Commerce 
Act,  and  of  section  5 of  the  Act  incorporat- 
ing the  Northern  Pacific  Railroad  Company. 

Judgment  is  therefore  affirmed. 

46 


722 


Interstate  Commerce  Reports — United  States  Circuit  Court. 


IS93. 


UNITED  STATES  CIRCUIT  COURT,  WESTERN  DISTRICT  OF  MICHIGAN. 


INTERSTATE  COMMERCE  COMMISSION 

v. 

DETROIT,  GRAND  HAVEN  & MILWAUKEE  R.  CO. 


1.  That  persons  complaining  before  the  Interstate 
Commerce  Commission  of  the  violation  by  a cer- 
tain railroad  company  of  the  provisions  of  the 
Interstate  Commerce  Act  had  no  real  grievance, 
but  were  instigated  to  their  prosecution  by  a 
rival  of  the  company,  will  not  cause  the  dismissal 
of  a suit  brought  by  the  Commission  to  enforce 
an  order  which  it  has  made  in  the  cause. 

2.  A carrier’s  furnishing  free  cartage  between  its 
station  and  the  warehouse  of  shippers  and  con- 
signees at  one  point  which  is  refused  at  a point 
nearer  the  place  of  shipment  but  which  has  been 
lawfully  grouped  with  the  former  for  a common 
charge  from  the  place  of  shipment,  is  an  undue 
discrimination  against  the  latter,  violative  of  the 
Interstate  Commerce  Act,  and  is  not  justified  by 


the  facts  that  the  business  at  the  former  point  is 
much  greater  than  at  the  latter,  and  at  the  for- 
mer the  stations  of  rival  carriers  are  much  nearer 
than  its  station  to  the  business  portion  of  the 
town,  since  the  advantage  of  free  cartage  is  more 
than  enough  to  equalize  conditions. 

3.  The  custom  of  railroads  to  furnish  switch 
tracks  for  the  use  of  certain  of  its  customers 
upon  which  freight  is  delivered  free  of  charge, 
does  not  justify  free  delivery  by  carts  to  all  parts 
of  one  city  and  a refusal  of  like  service  for  other 
cities  under  substantially  similar  conditions;  nor 
does  a prohibition  of  the  delivery  by  carts  re- 
q«ire  a prohibition  of  the  tracks. 

(Severens,  District  Judge,  dissents.) 


( October  6,  1893.) 


PETITION  to  enforce  an  order  made  by  the  Interstate  Commerce  Commission  requiring 
defendant  to  desist  from  furnishing  free  cartage  at  one  of  the  stations  upon  its  line  which 
was  denied  at  other  stations  similarly  situated.  Granted. 


Statement  by  Taft,  C.  J.: 

This  was  a bill  in  equity  exhibited  by 
the  Interstate  Commerce  Commission  aver- 
ring that  the  Detroit,  Grand  Haven  & Mil- 
waukee Railway  Company,  a common  car- 
rier corporation  subject  to  the  provisions 
of  the  Interstate  Commerce  law,  had  been 
duly  impleaded  in  a controversy  before  the 
Interstate  Commerce  Commission  upon  the 
petition  of  Mary  O.  Stone  and  Thomas  Car- 
ten,  residing  at  the  city  of  Ionia,  Michigan, 
wherein  it  was  made  to  appear  to  the  satisfac- 
tion of  the  Commission  that  the  said  defendant 
had  violated  the  provisions  of  the  Interstate 
Commerce  law  as  alleged;  that  the  Commission 
had  formulated  an  order  and  notice  in  relation 
to  the  matters  charged  in  the  petition  based 
upon  findings  and  determinations  of  the  Com- 
mission with  respect  thereto,  which  order  was 
still  in  force  but  which  the  defendant  refused 
to  obey.  Wherefore  the  Commission  prayed 
for  an  injunction,  mandatory  or  otherwise,  to 
restrain  the  defendant,  its  officers,  servants 
and  attorneys,  from  further  continuing  in  their 
violations  of  and  disobedience  to  the  order  of 
the  Commission. 

The  facts  found  by  the  Commission  were  as 
follows: 

1.  The  complainants  are  copartners  doing 
business  under  the  firm  name  of  Stone  & Car- 
ten  and  are  engaged  in  the  sale  at  retail  of 
goods,  wares  and  merchandise  in  the  city  of 
Ionia,  county  of  Ionia  and  state  of  Michigan, 
purchasing  said  goods,  wares  and  merchandise 
at  Philadelphia,  Pa.,  New  York,  N.  Y.,  Bos- 
ton, Mass.,  and  points  east  of  Detroit,  Michi- 
gan. 
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2.  That  the  respondent  railway  company  is 
a corporation  existing  under  and  pursuant  to 
the  laws  of  the  state  of  Michigan,  and  is  a 
common  carrier  of  passengers  and  property 
for  hire  between  the  city  of  Detroit  and  the 
city  of  Grand  Haven,  both  of  said  places  and 
its  entire  line  of  railway  being  in  the  state  of  ; 
Michigan;  but  it  does  notown  and  control  a J 
line  of  steamboats  plying  across  Lake  Michi- 
gan, between  Grand  Haven  and  Milwaukee,  i 
Wisconsin,  but  there  is  a line  of  steamboats  j 
engaged  in  the  transportation  of  persons  and 
property  across  Lake  Michigan,  between  Grand 
Haven  and  Milwaukee,  from  which  the  re-  1 
spondent  received  traffic  consigned  over  its  , 
road  from  Milwaukee,  and  to  which  it  delivers 
traffic  from  its  road  destined  to  Milwaukee;  J 
that  all  of  said  boats  are  under  the  direction 
and  control  of  an  independent  corporation, 
organized  under  the  laws  of  the  state  of  Mich-  j 
igan,  by  the  name  of  the  Grand  Haven  & Mil-  | 
waukee  Transportation  Company;  that  the  j 
management  of  the  business  of  the  last  named 
company  is  under  the  management  and  con- 
trol of  the  same  officers  as  those  which  manage 
and  control  the  road  and  business  of  the  re- 
spondent. 

3.  The  respondent,  for  its  service,  as  a com- 
mon carrier  for  continuous  shipment,  under  a 
common  arrangement,  of  property  from  De- 
troit to  its  stations  on  its  line  of  transportation, 
established  and  published  a schedule  of  rates  j 
and  charges,  a tariff  of  freights  which  makes  j 
on  all  freights,  from  Philadelphia,  New  York  ! 
and  Boston  and  all  other  points  east  of  Detroit,  j 
consigned  over  the  respondent’s  road,  the  same  j 
rates  and  charges  for  the  complainants  which  1 
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is  made  and  charged  for  the  same  class  of 
freights  to  the  merchants  doing  business  at  the 
city  of  Grand  Rapids,  a copy  of  which  sched- 
ule or  tariff  is  hereto  annexed  and  deemed  a 
part  hereof. 

4.  The  shipments  of  freight  from  Philadel- 
phia, New  York  and  Boston  and  points  east  of 
Detroit,  which  are  delivered  to  complainant’s 
road  at  said  city  of  Detroit  and  transported  by 
it  over  its  line  of  railway,  pass  through  the 
city  of  Ionia  before  reaching  the  city  of  Grand 
Rapids;  that  it  is  a shorter  distance  from  De- 
troit to  Ionia  than  from  Detroit  to  Grand  Rap- 
ids. and  over  the  same  line,  in  the  same  direc- 
tion, the  shorter  being  included  in  the  longer 
distance. 

5.  That  the  respondent  provides,  at  its  own 
expense,  drays,  carts  and  trucks  at  the  city  of 
Grand  Rapids  for  the  service  of  transporting 
merchandise  and  freights  generally,  as  well  as 
merchandise  and  freight  consigned  from  Phil- 
adelphia, New  York,  Boston  and  points  east 
of  Detroit,  between  its  station  at  Grand  Rap- 
ids and  the  places  of  business  of  merchants, 
traders  and  other  patrons  of  its  road  at  that 
place,  which  service  it  performs  without  addi- 
tional charge  to  the  owner  or  shipper  of  prop- 
erty on  account  thereof;  that  this  service  is 
not  furnished  to  complainants  or  other  mer- 
chants, traders  and  patrons  of  its  road  at  the 
city  of  Ionia;  that  this  service  at  Grand  Rap- 
ids has  been  openly  and  notoriously  rendered 
for  a long  period  of  time,  to  wit,  for  twenty- 
live  years  and  upwards;  that  its  station  at  the 
said  city  of  Grand  Rapids  is  within  the  corpo 
rate  limits  thereof,  and  is  on  an  average  one 
and  a quarter  miles  from  the  business  sections 
of  said  city  where  the  traffic  of  the  places  trib- 
utary to  respondent’s  road  originates  and  termi- 
nates, while  respondent’s  station  for  receiving 
and  discharging  freight  and  property  at  the 
city  of  Ionia  is  not  to  exceed  an  eighth  of  a 
mile  from  the  business  center  of  said  city; 
that  at  the  city  of  Grand  Rapids  there  are  two 
other  railroads,  the  Michigan  Central  Railroad 
and  the  Grand  Rapids,  Lansing  & Detroit 
Railroad,  both  of  which  are  immediately  and 
directly  in  competition  with  respondent’s  road 
for  the  business  of  Grand  Rapids;  that  the  sta- 
tions of  both  of  said  roads  for  receiving  and 
discharging  freight  and  property  at  Grand 
Rapids  are  near  the  business  center  of  said 
city,  requiring  only  short  haul  to  and  from 
their  stations,  on  an  average  about  one  quarter 
of  a mile;  that  the  respondent  did  the  carting 
of  freight  to  and  from  its  station  at  Grand 
Rapids  substantially  in  the  same  manner  as  at 
present,  long  prior  to  the  time  when  either 
said  Michigan  Central  or  Grand  Rapids,  Lan- 
sing & Detroit  Railroads  were  constructed  to 
that  place. 

6.  That  the  actual  cost  of  carting  or  drajr- 
mg  freight  from  the  respondent’s  warehouse 
"the.  city  of  Ionia  to  the  several  places  in 
said  city  of  Ionia  to  and  from  which  traffic 
has  to  be  hauled  is  two  cents  per  hundred 
weight;  that  the  cost  of  carting  or  draying 
freight  transported  over  respondent’s  line  to 
and  from  the  places  of  business  of  the  mer- 
chants, traders  and  other  patrons  of  its  road 
it  Grand  Rapids,  is  two  cents  per  hundred 
weight. 

7.  That  there  is  but  slight  competition  en- 
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countered  by  the  complainants  and  other  per 
sons,  firms  and  corporations  engaged  in  busi- 
ness at  the  city  of  Ionia,  interested  in  shipping 
over  respondent’s  road,  with  similar  business 
at  the  city  of  Grand  Rapids. 

9.  The  complainants  have  not  brought  any 
suit  for  the  recovery  of  money  or  damages  for 
which  the  respondent  is  alleged  to  be  liable 
under  the  provisions  of  the  Act  to  Regulate 
Commerce,  but  have  elected  to  adopt  this  pro 
cedure  as  the  sole  means  of  obtaining  relief. 

10.  The  city  of  Grand  Rapids  has  a popula- 
tion of  about  70,000.  The  city  of  Ionia  has  a 
population  of  about  6000.  The  freight  traffic 
to  and  from  Grand  Rapids  by  all  roads  in  1887 
amounted  to  982,685  tons.  The  freight  traffic 
to  and  from  Ionia  by  all  roads  for  the  same 
time  amounted  to  about  55,000  tons. 

11.  Cartage  by  railway  companies  in  a simi- 
lar manner  to  that  at  Grand  Rapids  is  con- 
ducted by  other  railway  companies  at  excep- 
tional stations  in  the  state  of  Michigan,  and 
more  or  less  extensively  practiced  by  compa- 
nies in  other  states  at  exceptional  stations. 

On  this  statement  of  facts,  a majority  of  the 
Commission,  the  chairman.  Judge  Cooley,  and 
Commissioners  Morrison  and  Schoon maker 
held  that  the  cartage  at  Grand  Rapids  was  a 
violation  of  the  long  and  short  haul  clause  of 
the  4th  section  of  the  Act  to  Regulate  Com- 
merce, because  its  result  was  that  the  merchants 
at  Grand  Rapids  obtained  transportation  of 
freight  from  Boston,  New  York  and  Philadel- 
phia at  two  cents  a hundred  less  than  the  mer- 
chants of  Ionia,  the  free  cartage  at  Grand 
Rapids  being  in  effect  a payment  in  money’s 
worth  to  the  merchants  at  Grand  Rapids  of 
two  cents  a hundred.  Commissioners  Morri- 
son and  Schoonmaker  also  held  that  the  free 
cartage  was  unlawful  on  the  further  ground 
that  it  was  in  effect  a device  for  receiving  less 
than  the  established  tariff  rate  from  and  to  that 
point,  that  it  was  a rebate  in  violation  of  the 
2nd  section  of  the  Act. 

The  answer  of  the  defendant  to  the  bill 
herein  admitted  the  averment  of  the  findings 
of  fact  embodied  in  the  opinion  of  the  Inter- 
state Commerce  Commission  and  averred  that 
it  had  been  the  practice  of  railway  companies 
engaged  in  interstate  commerce  to  do  free  cart- 
age as  a means  of  obtaining  traffic  at  excep- 
tional stations  on  the  lines  of  the  railroads 
where  the  business  was  of  sufficient  magnitude 
to  warrant  the  carrier  in  incurring  the  expense, 
and  (hat  such  expense  was  deemed  to  be  legiti- 
mate as  a means  of  securing  traffic  for  the  rail- 
road and  of  affording  increased  facilities  and 
dispatch  for  doing  its  business;  that  on  everv 
railroad  in  Michigan  and  in  the  United  States 
there  were  tracks  constructed  by  the  railway 
company,  at  its  own  expense,  at  exceptional 
stations  on  the  line  of  road,  leading  from  the 
main  track  of  the  road  to  private  business  es- 
tablishments, which  were  used  solely  for  deliv- 
ering and  receiving  freight  in  the  business 
between  such  private  business  establishments 
and  the  railway  and  without  any  charge  being 
made  by  the  railway  company  therefor;  though 
there  were  private  business  establishments  at 
the  same  station  of  the  railroad  not  furnished 
with  these  advantages  in  connection  with  such 
traffic;  that  such  practice  did  not  infringe  any 
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provision  of  the  Interstate  Commerce  law  and 
yet  it  involved  quite  as  clear  an  element  of 
discrimination  as  the  cartage  system  at  Grand 
Rapids;  that  the  practice  of  freight  cartage 
was  originally  adopted  because  it  was  less  ex- 
pensive than  would  be  a change  of  its  line  so 
as  to  bring  it  into  nearer  proximity  to  the  busi- 
ness center  of  the  city  or  the  construction  and 
operation  of  spur  tracks  from  the  main  line  of 
road  into  the  business  center  where  the  main 
line  tracks  of  its  competitors,  the  Michigan 
Central  and  the  Detroit,  Lansing  & Northern 
Railroad  companies,  were  held  in  said  city; 
that  the  free  cartage  had  the  additional  advan- 
tage of  enabling  the  carrier  to  promptly  clear 
the  freight  buildings  of  traffic  and  prevent  its 
burdensome  and  expensive  accumulation  and 
that  it  secured  a method  and  order  in  the  de- 
livery of  its  traffic  from  its  buildings;  and  that 
it  also  saved  the  expense  of  sending  notice  to 
the  consignees  of  the  arrival  of  freight;  that 
the  free  cartage  at  Grand  Rapids  was  an  abso- 
lute condition  of  the  respondent’s  procuring 
for  its  road  any  considerable  part  of  the  freight 
traffic  of  the  city;  that  the  two  cents  a hundred 
pounds  paid  for  cartage  at  the  city  of  Grand 
Rapids  by  respondent,  was  not  paid  alone  for 
the  cartage  but  included  the  services  of  the 
cartage  agents,  acting  in  behalf  of  respondent, 
in  soliciting  freight  traffic  for  its  road  and  col- 
lecting bills  for  freight  charges;  that  the  value 
of  these  services  aside  from  the  mere  matter  of 
carting  the  freight,  was  not  less  than  one  third 
the  sum  which  respondent  paid. 

Wherefore  the  defendant  submitted  that  in 
view  of  all  these  considerations,  the  free  cart- 
age was  not  an  undue  or  unreasonable  prefer- 
ence or  advantage  to  said-city  of  Grand  Rapids 
as  against  the  city  of  Ionia,  and  was  not  in  con- 
flict with  the  long  and  short  haul  clause  of  the 
law. 

Mr.  Ashley  Pond  with  Messrs.  L.  G. 
Palmer,  Dist.  Atty.,  and  J.  B.  McMahon 

for  complainant. 

Mr.  Otto  Kirchner  with  Mr.  E.  W. 
Meddaugh  for  defendant. 

Taft,  0.  J.,  delivered  the  following  opinion: 

The  first  objection  made  by  defendant  to 
granting  the  relief  asked  is  that  the  complain- 
ants before  the  Commission,  Stone  and  Carter, 
had  no  real  grievance  but  were  instigated  to 
their  prosecution  by  a competitor  of  the  de- 
fendant, the  Michigan  Central  Railway,  which 
is  paying  the  expenses  of  the  litigation.  This 
objection  is  not  founded  on  any  finding  of  the 
Commission  but  on  an  admission  of  counsel 
for  the  complainant  below,  before  the  Com- 
mission, and  is*referred  to  in  the  dissenting 
opinion  of  Mr.  Commissioner  Bragg.  Were 
this  a mere  private  action  by  private  litigants 
the  objection,  if  founded  on  anything  in  the 
record  (as  this  does  not  seem  to  be)  might  have 
weight,  but  under  the  provisions  of  the  Inter- 
state Commerce  law  we  are  not  permitted  to 
entertain  it.  The  Act  by  section  13  provides 
for  the  lodging  by  any  person  of  complaints 
with  the  Commission,  of  a common  carrier’s 
violations  of  the  law,  and  expressly  enjoins 
upon  the  Commission  “that  no  complaint  shall 
at  any  time  be  dismissed  because  of  the  ab- 
sence of  direct  damage  to  the  complainant.” 
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Moreover  the  same  section  provides  that, 
“said  Commission  . . . may  institute  any 
inquiry  on  its  own  motion  in  the  same  manner 
and  to  the  same  effect  as  though  complaint  had 
been  made.”  By  section  15  of  the  Act,  the 
Commission  is  required,  in  any  case,  where  in- 
vestigation has  been  made  by  it,  if  the  law  has 
been  violated,  to  notify  the  common  carrier  to 
cease  from  further  violation,  and  by  section  16, 
in  case  of  the  refusal  of  the  common  carrier  to  ] 
obey,  it  becomes  the  duty  of  the  Commission  j 
to  apply  by  petition  to  a circuit  court  in  equity 
to  enforce  its  order  and  restrain  the  further 
violation  of  law  by  the  carrier.  It  is  obvious 
from  these  provisions  that  when  the  case  I 
reaches  the  circuit  court  on  petition  of  the  I 
Commission,  it  is  the  complaint  of  the  Com- 
mission which  gives  the  court  jurisdiction  and 
that  the  bona  fides  of  the  complaint  cannot  be 
attacked  by  impeaching  the  good  faith  of  those 
who,  in  the  first  instance,  induced  the  Com- 
mission to  take  action. 

Although  the  question  was  made  in  the  orig- 
inal answer  before  the  Commission,  it  is  not 
seriously  disputed  here  that  the  defendant  is  a 
common  carrier  subject  to  the  provisions  of 
the  Interstate  Commerce  law. 

The  question  at  issue  is  whether  the  practice 
of  free  cartage  at  Grand  Rapids  is,  with  refer- 
ence to  the  shippers  at  Ionia,  a violation  of  the 
following  sections  of  the  Interstate  Commerce 
law: 

“Sec.  2.  That  if  any  common  carrier  sub- 
ject to  the  provisions  of  this  Act  shall,  directly 
or  indirectly,  by  any  special  rate,  rebate  draw- 
back, or  other  device,  charge,  demand,  collect  j 
or  receive  from  any  person  or  persons  a greater  j 
or  less  compensation  for  any  service  rendered, 
or  to  be  rendered,  in  the  transportation  of  pas-  ; 
sengers  or  property,  subject  to  the  provisions  !i 
of  this  Act,  than  it  charges,  demands,  collects  ; 
or  receives  from  any  other  person  or  persons 
for  doing  for  him  or  them  a like  and  contem-  1 
poraneous  service  in  the  transportation  of  a ; 
like  kind  of  traffic  under  substantially  similar  . 
circumstances  and  conditions,  such  common 
carrier  shall  be  deemed  guilty  of  unjust  dis-  i 
crimination,  which  is  hereby  prohibited  and  ; 
declared  to  be  unlawful.”  I 

“Sec.  3.  That  it  shall  be  unlawful  for  any 
common  carrier  subject  to  the  provisions  of  j 
this  Act  to  make  or  give  any  undue  or  unreas-  > 
onable  preference  or  advantage  to  any  partic- 
ular person,  company,  firm,  corporation  or  lo-  | 
cality,  or  any  particular  description  of  traffic,  j 
in  any  respect  whatsoever, or  to  subject  any  j 
particular  person,  company,  firm,  corporation,  j 
or  any  particular  description  of  traffic,  to  | 
any  undue  or  unreasonable  prejudice  or  dis-  | 
advantage  in  any  respect  whatsoever.” 

“Sec.  4.  That  it  shall  be  unlawful  for  any  ] 
common  carrier  subject  to  the  provisions  of  j 
this  Act  to  charge  or  receive  any  greater  com- 
pensation in  the  aggregate  for  the  transporta-  | 
tion  of  passengers  or  a like  kind  of  property,  j 
under  substantially  similar  circumstances  and  j 
conditions,  for  a shorter  than  for  a longer  dis-  j 
tance  over  the  same  line,  in  the  same  direction,  j 
the  shorter  being  included  within  the  longer  j 
distance:  but  this  shall  not  be  construed  as  au- 
thorizing any  common  carrier  within  the  terms 
of  this  Act  to  charge  and  receive  as  great  com- 
pensation for  a shorter  as  for  a longer  distance. 
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Provided,  however,  that,  upon  application  to 
the  Commission  appointed  under  the  provisions 
of  this  Act,  such  common  carrier  may,  in 
special  cases,  after  investigation  by  the  Com- 
mission, be  authorized  to  charge  less  for  longer 
than  for  shorter  distances  for  the  transportation 
of  passengers  or  property:  that  the  Commission 
may  from"  time  to  time  prescribe  the  extent  to 
which  designated  common  carrier  may  be  re- 
lieved from  the  operation  of  this  section  of  this 
Act.” 

It  is  conceded  that  the  contract  of  carriage  of 
a railway  common  carrier  as  usually  under- 
stood is  the  transportation  of  the  goods  from 
the  warehouse  of  the  railway  at  the  point  of 
shipment  to  the  railway  warehouse  at  the  point 
of  destination.  Generally  the  cartage  from 
the  railway  warehouse  to  the  storehouse  of  the 
consignee  is  paid  by  him.  If  the  railway  com- 
pany pays  it,  the  expense  of  transporting  the 
goods  to  the  place  where  he  can  use  them  is 
lessened  by  the  cost  of  cartage.  This  is  gen 
erally  exactly  equivalent  to  the  railway  com- 
pany’s reducing  the  freight  by  as  much  as  the 
cartage  would  cost  the  consignee.  Now  it  is 
admitted  that  this  latter  would  be  a violation 
of  the  long  and  short  haul  clause  if  the  reduc- 
tion were  made  at  Grand  Rapids  and  not  at 
Ionia.  Why  should  not  its  exact  equivalent, 
the  furnishing  of  free  cartage  be  also  a viola- 
tion? It  is  said  that  it  is  not,  because  the 
transportation  to  Ionia  and  that  to  Grand 
Rapids  are  not  under  substantially  similar  cir- 
cumstances and  conditions.  In  accordance 
with  a practice  which  has  been  approved  by 
the  Interstate  Commerce  Commission  {Imperial 
Coal  Co.  v.  Pittsburg  & L.  E.  R.  Co.  2 Inters. 
Com.  Rep.  436,  2 I.  C.  C.  Rep.  618)  Ionia  and 
Grand  Rapids  are  grouped  together  by  the  de- 
fendant company  as  stations  to  which  the 
freight  rates  from  the  far  east,  Boston,  New 
York  and  Philadelphia,  may  properly  be  made 
the  same.  This  is  a conclusive  admission  by 
the  defendant  that  so  far  as  a transportation 
from  the  east  to  the  warehouses  of  the  com- 
pany at  the  two  places  is  concerned,  it  is  under 
substantially  similar  circumstances  and  condi- 
tions. The  question  remains  whether  the  con- 
ditions existing  with  reference  to  the  delivery 
of  goods  from  the  warehouses  to  the  store- 
houses of  the  consignees,  are  such  as  to  warrant 
a full  charge  for  the  same  at  Ionia,  and  no 
charge  at  all  at  Grand  Rapids.  If  not,  then 
the  free  cartage  at  Grand  Rapids  is,  in  fact,  a 
reduction  in  the  cost  of  transportation  to 
Grand  Rapids  and  illegal.  We  do  not  see  how 
this  resuit  can  be  escaped.  The  reasoning  is 
said  to  be  mathematical,  but  that  is  a term  not 
ordinarily  used  to  describe  defective  reasoning. 
Any  benefit  in  relation  to  the  shipment  of 
goods,  having  a definite  money  value  conferred 
gratis  by  the  shipper  upon  one  shipper  which 
is  not  conferred  upon  another  when  the  service 
to  each  is  admittedly  under  substantially  sim- 
ilar circumstances  and  conditions,  is  an  undue 
reduction  in  the  price  of  carriage  to  the  former 
and  is  illegal.  If  this  were  not  true,  then  the 
provision  against  undue  discrimination,  of 
which  the  long  and  short  haul  inhibition  is  only 
one  instance,  would  be  a dead  letter. 

It  may  be  admitted  that  the  terminal  facili- 
ties may  be  varied  at  different  stations  without 
causing  undue  discrimination,  provided  such  a 
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variation  is  not  such  a departure  from  the 
usual  facilities  as  to  make  it  an  obvious  reduc- 
tion in  the  cost  of  transportation  to  the  shipper. 
It  is  very  clear  that  free  cartage  is  exceptional 
and  that  it  is  a departure  from  the  usual  ter- 
minal facilities  furnished  either  at  large  or 
small  cities,  and  towns.  Of  course  it  would 
not  be  a discrimination  that  could  be  com- 
plained of,  that  one  company  puts  its  station 
at  one  town  nearer  the  business  center  than  an- 
other, and  if  free  cartage  could  be  said  to 
properly  make  up  for  the  greater  distance  of 
defendant’s  station  from  the  business  center  of 
Grand  Rapids  and  in  this  respect  to  put  Grand 
Rapids  merchants  on  the  same  footing  as  Ionia 
merchants  with  their  proximity  to  the  station, 
then  it  would  seem  to  be  unobjectionable  be- 
cause justified  by  the  dissimilar  circumstances. 
But  can  this  be  said?  We  think  not.  If  at 
Grand  Rapids  the  defendant’s  station  were 
moved  into  the  business  center,  the  shippers 
would  still  have  to  pay  for  the  cartage.  It 
may  be  that  it  would  be  for  a less  price  but 
still  they  have  to  pay.  The  equalizing  of  the 
conditions  between  the  two  places  in  this  re- 
spect would  be  complete  by  a charge  for  cart- 
age by  the  railway  company  at  the  lower  rate 
which  wouid  be  charged  for  cartage  were  the 
station  in  the  city.  Free  cartage  from  defend- 
ant’s station  at  Grand  Rapids  confers  on  the 
shippers  a benefit  of  a definite  money  value 
over  and  above  that  usually  included  in  a 
transportation  tariff,  equal  to  the  cost  of  cart- 
age from  a station  to  the  center  of  the  city. 

What  has  been  said  with  reference  to  differ- 
ence between  the  distance  of  the  station  at 
Grand  Rapids  from  the  business  center  add  that 
of  the  station  at  Ionia,  has  equal  application  to 
the  contention  of  the  defendant  that  the  free 
cartage  is  justified  by  the  fact  that  the  compet- 
itors of  the  defendant  have  their  stations  at 
Grand  Rapids  in  the  business  center,  and  that 
this  places  defendant  at  a disadvantage,  which 
creates  a dissimilar  condition.  Even  if  com- 
petition under  such  circumstances  can  produce 
dissimilarity  of  conditions,  the  extent  of  the 
discrimination  founded  thereon  must  be  com- 
mensurate with  and  limited  to  the  dissimilarity. 
It  will  fully  equalize  the  conditions  if  the 
defendant  furnishes  cartage  for  a mile  and  a 
quarter  at  a price  equal  to  that  at  which  cart- 
age for  a quarter  of  a mile  could  be  furnished 
without  loss.  To  do  more  is  to  bid  for  com- 
petition by  reducing  the  cost  of  transportation 
and  this  cannot  be  done  except  by  proportion- 
ately reducing  the  rates  at  Ionia  also. 

But  it  is  said  that  Grand  Rapids  is  a much 
larger  place  than  Ionia  and  therefore  a carrier 
may  confer  favors  on  a shipper  at  the  former 
place.  In  so  far  as  the  greater  amount  of 
business  enables  the  railway  company  to  do 
carting  at  a cheaper  rate  at  Grand  Rapids  than 
at  Ionia,  by  so  much  may  the  carrier  reduce 
the  cartage" cost  to  the  shipper  at  the  former 
place,  because  this  is  a legitimate  and  actual 
dissimilarity  in  conditions  between  the  two 
places,  but  cartage  at  Grand  Rapids  must  cost 
something  and  free  cartage,  therefore,  confers 
on  the  shipper  a benefit  which  dissimilarity  of 
conditions  does  not  justify. 

The  chief  argument  for  the  defendant  is 
based  on  the  custom  among  railroads  to  fur- 
nish those  of  their  customers  whose  store- 
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houses  are  convenient  to  the  railway  track  with 
switch  tracks,  so  that  upon  these  tracks  con- 
signments in  carloads  are  delivered  at  the  door 
of  the  consignee.  If  free  cartage  is  to  be  pro- 
hibited, it  is  said  that  the  same  principle  must 
prevent  the  use  of  switch  tracks  for  such  a 
purpose,  because  this  is  a benefit  to  certain  cus- 
tomers of  a similar  character  not  enjoyed  by 
others.  We  do  not  think  the  cases  are  parallel. 
The  providing  of  a switch  track  depends  on 
two  things:  First,  the  proximity  of  the  con- 

signee’s storehouse,  and  second,  business  of  a 
character  to  require  or  permit  consignments  in 
carload  lots.  The  first  of  these  conditions,  and 
perhaps  the  second,  entitles  the  customer  to  a 
lawful  discrimination  in  his  favor.  The  favor- 
able location  of  his  storehouse  with  respect  to 
the  track  is  an  advantage  which  he  may  rightly 
improve,  and  it  ma^  be  that  the  wholesale 
character  of  his  business  is  another  element 
which  may  justify  a discrimination  in  his 
favor  over  smaller  shippers.  Interstate  Com- 
merce Com.  v.  Baltimore  & 0.  R.  Co.  4 Inters. 
Com.  Rep.  92,  145  U.  S.  268,  86  L.  ed.  699.  If 
a case  were  presented  where  a merchant  at 
Ionia  with  his  storehouse  convenient  to  the 
track  of  the  defendant,  had  been  refused  a 
switch  track  and  delivery  thereon  of  merchan- 
dise in  carload  lots,  when  such  a benefit  was 
conferred  on  merchants  at  Grand  Rapids  not 
differently  situated,  a question  might  then 
arise  similar  to  that  at  the  bar,  but  it  is  not 
presented  by  a discrimination  between  mer- 
chants with  storehouses  far  from  the  railroad 
track  or  who  receive  consignments  of  gmall 
bulk,  and  those  who  are  near  the  track  and  re- 
ceive Carload  lots.  It  would  be  a legitimate 
argument  against  a particular  construction  of 
the  Interstate  Commerce  Law,  if  its  logical  re- 
sult were  the  prohibition  of  a practice  so  gen- 
eral as  that  of  private  switch  tracks,  and  which 
has  always  been  considered  lawful.  But,  as 
we  have  seen,  the  prohibition  of  free  cartage 
does  not  involve  any  such  result. 

In  order  that  a railway  may  reach  many 
customers,  it  sometimes  builds  a belt  railroad. 
This  is  a mere  extension  of  its  track  and  if  the 
business  to  be  obtained  thereby  will  justify, 
there  is  no  more  objection  to  it  as  undue  dis- 
crimination than  there  would  be  to  the  build- 
ing of  a branch  road  or  the  delivery  of  goods 
from  several  warehouses.  It  is  part  of  the 
railroad  business  and  the  means  of  delivery  is 
by  railroad..  Cartage  is  not  usual  railroad 
business,  but  is  something  not  usually  un- 
dertaken by  them.  It  is  as  foreign  to  or- 
dinary freight  business  as  it  would  be  for  the 
company  to  do  the  packing  for  shippers  free  of 
cost. 

For  the  reasons  given,  the  prayer  of  the 
petition  must  be  granted  and  a decree  entered 
accordingly. 
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Beverens,  D.  J.,  dissenting: 

The  finding  of  facts  by  the  Commission  is 
adopted  for  the  purpose  of  this  opinion, 
together  with  some  further  facts  not  inconsist- 
ent therewith,  proven  by  the  testimony  or  of 
which  judicial  notice  is  taken. 

It  is  a legitimate  rule  in  the  construction  of 
language  employed  in  statutes,  that  attention 
should  be  given  to  results  which  will  follow 
from  a proposed  interpretation,  and  if  those 

4 Inter  S. 


results  are  contrary  to  the  general  purpose  and 
object  of  the  Act  and  are  plainly  seen  to  be 
such  as  were  not  intended,  it  should  be  re- 
jected, unless  the  terms  employed  are  too  rigid 
to  bear  some  other  interpretation  in  harmony 
with  the  general  policy  of  the  lawr.  The  ob- 
ject sought  to  be  attained  is  the  guiding  light 
always,  and  in  the  construction  of  this  statute, 
couched  as  it  is  in  broad  and  general  language, 
it  should  be  kept  constantly  in  sight.  For  rea- 
sons presently  to  be  stated,  it  appears  to  me 
that  the  conclusions  of  the  Commission  and 
the  order  founded  thereon  are  productive  of 
results  quite  different  from  those  intended. 

The  general  purpose  of  the  Interstate  Com- 
merce Act  was  to  prevent  the  practice  of  ex- 
tortion by  common  carriers  in  the  transporta- 
tion of  freight  and  passengers  between  the 
states  by  the  imposition  of  unjust  and  unrea- 
sonable rates. 

This  is  well  known  as  matter  of  history  and 
the  courts  take  judicial  notice  of  it.  The  law 
was  passed  for  the  protection  of  the  public  and 
not  for  the  benefit  or  to  redress  any  grievance 
of  common  carriers.  They  were  known  to  be 
able  to  take  care  of  themselves.  And  the  clos- 
ing paragraph  of  the  first  section  sounds  the 
key-note  to  the  whole  Act  when  it  says  that 
“every  unjust  and  unreasonable  charge  for 
such  service  is  prohibited  and  declared  to  be 
unlawful.” 

And  this  suggests  a question  somewhat  pre- 
liminary in  its  nature,  concerning  the  purpose 
of  the  proceeding  and  the  province  and  duty 
of  the  court  in  dealing  with  it,  which  appears 
to  me  to  deserve  consideration. 

The  Act  provides  by  the  13th  section  that 
any  person,  corporation  or  association,  or  any 
body  politic  may  make  complaint  to  thu  Com- 
mission for  any  violation  by  a common  carrier 
of  its  provisions.  Notice  is  thereupon  required 
to  be  given  by  the  Commission  to  the  carrier  of 
the  charges  preferred  and  it  is  called  upon  to 
satisfy  the  complaint  or  give  its  reason  for  re- 
fusal. If  the  carrier  makes  reparation  for  the 
injury  complained  of  it  is  relieved  from  all  lia- 
bility to  the  complainant  for  the  particular  vi-  j 
olation  complained  of.  If  this  is  not  done,  or, 
if  there  shall  be  reasonable  ground  for  investi- 
gating the  subject  of  complaint,,  it  is  the  duty 
of  the  Commission  to  investigate  it.  The. 
Commission  may  also  institute  an  inquiry  upon 
its  own  motion  in  the  same  manner  and  to  the 
same  effect  as  though  complaint  had  been 
made.  In  the  latter  case,  it  is  clearly  implied, 
as  well  from  the  language  of  the  Act  as  from 
the  nature  of  the  proceeding,  that  any  order  it 
may  make  as  the  result  of  its  inquiry  must  be  . 
upon  notice  of  the  particular  violation  which  j 
is  charged  against  the  carrier.  However  the  ; 
proceeding  may  be  commenced,  the  Commis 
sion  is  required  by  the  14th  section,  if  it  makes , 
investigation,  to  make  report  of  the  facts  found  i 
by  it  and  its  conclusions  thereon  and  lts  r.e<:'  j 
ommendation  in  respect  to  the  reparation  which 
should  be  made  to  any  injured  party  it  there  | 

be  such.  . . ~ 

By  the  15th  section,  if  the  Commission  finds 
the  charges  to  have  been  sustained,  it  is  re  j 
quired  to  give  a copy  of  its  report  to  the  carrl®r; J 
together  with  a notice  that  it  desist  from  the 
violation  charged  and  make  the  reparation  u 
has  recommended  to  be  made  to  any  mjui 
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party.  If  the  carrier  complies  with  this  notice 
it  is  thereupon  relieved  from  any  further  lia- 
bility or  penalty  for  such  particular  violation 
of  law. 

Then  by  the  16th  section  provision  is  made 
for  an  appeal  to  the  courts  in  case  of  noncom- 
pliance with  the  notice  of  its  duty  enjoined  in 
respect  of  the  matters  charged"  against  the 
carrier  by  the  Commission.  If  that  refusal  is 
in  respect  to  a matter  not  triable  by  jury,  the 
Commission  or  any  party  interested  in  the  order 
or  requirement  it  has  made  may  apply  to  the 
circuit  court  in  equity  upon  petition  for  such 
order  or  process,  mandatory  or  otherwise,  as 
shall  be  necessary  and  appropriate  to  compel 
obedience  to  the  order  of  the  Commission. 
And  if,  upon  due  hearing,  the  court  shall  find 
that  the  carrier  has  been  guilty  of  the  matter 
charged  and  the  order  or  requirement  of  the 
Commission  was  such  as  the  law  required  in 
such  case,  it  will  enforce  obedience  accord- 
ingly. 

it  is  to  be  observed  that  the  whole  scope  of 
the  duty  thus  imposed  upon  the  court  is  the 
trial  of  the  questions  of  fact  and  law  involved 
in  the  inquiry  as  to  whether  the  respondent  was 
by  the  particular  order  of  the  Commission  re- 
quired to  execute  a duty  enjoined  upon  com- 
mon carriers  by  the  statute  in  the  circum- 
stances as  they  are  found  by  the  court  to  have 
existed;  and  if  that  inquiry  results  in  such  a 
finding,  then  also  in  awarding  the  proper 
process  for  compulsion.  The  court  is  not  au- 
thorized to  make  any  general  order  or  decree 
upon  the  matters  at  large  as  they  shall  appear 
before  it,  but  is  given  power  simply  to  award 
its  process  if  it  judicially  approves  the  order 
of  the  Commission.  If  it  does  not  find  it  to 
have  been  warranted  by  law,  its  power  and 
duty  are  at  an  end. 

In  this  case  the  record  indicates  that  the 
eomplaint  was  made  by  parties  residing  at 
Ionia.  After  setting  forth  the  facts  upon 
which  it  was  based,  it  summarizes  the  grounds 
thereof  by  alleging  that  the  respondent  was  by 
its  practice  violating  the  2d,  3d  and  4th  sections 
of  the  Act  and  prayed  that  the  respondent 
should  be  ordered  to  discontinue  free  cartage 
of  freight  for  the  merchants  of  Grand  Rapids, 
or  to  render  like  service  to  the  merchants  of 
Ionia,  or  for  other  appropriate  relief.  The 
Commission  after  finding  the  facts  and  giving 
its  reasons  for  its  conclusion,  held  that  it  fol- 
lowed therefrom  that  the  defendant  was  guilty, 
of  violating  the  long  and  short  haul  clause  of 
the  4th  section  and  that  consignees  at  Ionia 
were  overcharged  to  the  extent  indicated.  The 
complaint  was  sustained  on  that  ground  and 
the  Commission  declared  its  purpose  to  order 
accordingly,  without  passing  on  the  other 
points. 

The  inhibition  of  the  long  and  short  haul 
clause  is  against  the  charging  “any  greater 
compensation  in  the  aggregate  for  the  trans- 
portation of  passengers  or  the  like  kind  of  prop- 
erty under  substantially  similar  circumstances 
and  conditions  for  a shorter  than  for  a longer 
distance,”  etc. 

The  offense  is  made  to  consist  in  charging 
the  greater  compensation  for  the  short  distance 
and  this  is  what  the  Commission  concluded  the 
respondent  had  done.  It  would  seem  that  the 
due  order  for  the  correction  of  such  offending 
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would  be  to  require  the  carrier  to  desist  from 
charging  the  merchants  of  Ionia  the  greater 
compensation  and  to  fix  a rate  to  correspond 
with  its  Grand  Rapids  rate,  or  accord  some 
equivalent  advantage  to  them,  such  as  free  cart- 
age. Such  correction  would  result  in  advanc- 
ing the  interests  of  the  public  at  Ionia  and  in 
leaving  the  public  at  Grand  Rapids  in  the  en- 
joyment of  the  faculties  which  had  been  af- 
forded them  by  a practice  which  the  Commis- 
sion rightly  declares  was  perfectly  lawful  in 
itself. 

The  effect  of  such  an  order  might  be  some- 
what disadvantageous  to  the  competing  rail- 
road there,  which  is  also  one  of  its  competitors 
at  Grand  Rapids,  but  it  would  furnish  no  law- 
ful ground  of  complaint  to  such  competitor. 

Instead  of  doing  this  the  Commission  made 
an  order  which  raises  the  compensation  which 
the  public  of  Grand  Rapids  must  pay  for  the 
service  they  have  enjoyed,  and  the  benefit  of 
their  loss  does  not  come  to  any  other  portion 
of  the  general  public  but  falls  into  the  hands 
of  the  competing  railroads,  by  crowding  their 
rival  out.  It  seems  to  me  the  Commission 
could  not  have  sufficiently  considered  the  re- 
sults of  their  order.  If  they  did,  I am  at  a 
loss  to  understand  how  they  could  reconcile  it 
with  the  spirit  and  policy  of  the  law. 

If,  as  is  claimed  (and  I think  it  must  be  con- 
ceded, properly)  we  cannot  look  back  of  the 
proceedings  of  the  Commission  to  inquire  into 
the  motive  of  the  parties  who  set  them  in  mo- 
tion, we  are  yet  bound  to  recognize  the  obvious 
consequences  and  give  their  consideration  due 
weight  in  determining  whether  as  matter  of 
law  the  order  we  are  asked  to  enforce  was  such 
as  was  warranted  by  the  assumed  facts.  I 
cannot  but  think  that  the  express  language  of 
the  long  and  short  haul  clause,  the  well  known 
general  purpose  of  the  Act,  and  the  argument 
drawn  from  results  incongruous  with  that  pur- 
pose, all  concur  to  repel  the  approval  of  the 
order  of  the  Commission  upon  the  ground  as- 
sumed by  it  in  its  opinion.  However,  if  the 
facts  as  they  are  here  found  to  exist  are  such 
as  to  have  warranted  the  order,  probably  the 
conclusions  of  the  Commission  as  to  matters  of 
law  are  not  material. 

But  I am  also  of  the  opinion  that  there  was 
nothing  in  the  facts  which  justified  the  con- 
clusion that  any  provision  of  the  statute  had 
been  violated. 

Having  in  the  closing  paragraph  of  the  first 
section  indicated  the  general  purpose,  the  Act 
proceeds  in  sections  2,  3,  4,  and  5 to  lay  down 
certain  rules  by  which  that  object  is  to  be  at- 
tained. 

By  the  2nd  section  it  prohibits  all  kinds  of 
discrimination  in  the  imposition  of  charges 
upon  different  persons  for  the  like  service  ren- 
dered under  similar  conditions. 

By  the  3rd  it  prohibits  all  undue  preference 
by  the  carrier  to  any  person  or  locality  or  kind 
of  traffic,  or  the  subjecting  of  any  person  or 
locality  to  any  undue  or  unreasonable  disad- 
vantage, and  then  proceeds  to  require  the  car- 
rier to  afford  reasonable  and  equal  facilities  to 
connecting  lines  for  the  interchange  of  traffic, 
without  discrimination  of  rates  between  such 
connecting  lines. 

The  4th  section  prohibits  the  charging  a 
greater  rate  for  transportation,  under  similar 
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conditions,  for  a shorter  than  for  a longer  dis- 
tance over  the  same  line  in  the  same  direction, 
the  shorter  being  included  within  the  longer 
distance. 

The  5th  prohibits  the  pooling  of  freights  be- 
tween competing  carriers. 

Subsequent  sections  contain  subordinate  reg- 
ulations designed  to  facilitate  the  operation  of 
the  provisions  of  the  sections  above  enumer- 
ated, especially  the  2nd,  3rd  and  4th. 

What  is  there  in  these  provisions  which 
justly  interpreted  renders  the  respondents’ 
course  of  business,  otherwise  lawful,  obnoxious 
to  the  prohibitory  order  of  the  Commission? 
Surely  there  is  nothing  in  it  which  contravenes 
their  general  purpose.  But  it  is  attempted  by 
argument  to  show  that  this  course  of  business 
is  in  conflict  with  some  of  the  provisions  which 
are  designed  to  accomplish  that  purpose.  The 
argument  appears  to  me  to  rest  upon  substan- 
tial grounds  which  have  been  swept  away  by 
the  rulings  of  the  Commission  itself  upon  con- 
structions of  the  law  which  have  been  ac- 
quiesced in  as  just  and  reasonable.  When  it 
was  held  that  it  was  consistent  with  the  spirit 
of  the  law  for  the  common  carrier  to  group 
stations  which  were  seventy-five  or  one  hundred 
miles  apart  and  charge  a common  rate  to  each, 
the  strict  construction  of  the  Act  was  aband- 
oned for  what  was  thought  to  be  a more  ra- 
tional one.  And  when  it  was  further  con- 
ceded that,  for  reasons  founded  on  public 
necessity  or  convenience,  the  carrier  might 
carry  freight  beyond  its  terminal  station  and 
deliver  it  to  its  patrons  along  spur  tracks  and 
belt  lines  another  broad  construction  was 
adopted  in  the  genuine  spirit  of  the  law.  The 
differing  conditions  and  circumstances  in  large 
cities  and  small  villages  are  rightly  held  to  jus- 
tify it.  The  facts  in  the  present  case  illustrate 
this.  The  average  distance  from  the  station  at 
Ionia  to  the  merchants  there  is  short,  the  place 
being  small.  The  distance  at  Grand  Rapids 
is  five  times  as  great  and  the  business  ten  times 
as  large.  These  differing  circumstances  and 
conditions  are  of  a local  character  and  do  not 
pertain  to  the  transportation  by  the  carrier. 
If  they  are  not  in  terms  those  mentioned  in  the 
statute,  they  are  at  least  relied  upon  in  con- 
struction as  elements  to  be  taken  into  account 
in  determining  what  is  a reasonable  discrimi- 
nation. With  these  concessions  in  view  it  is 
difficult  to  be  very  seriously  impressed  by  the 
suggestion  that  one  object  of  the  law  was  to 
prevent  the  blightingeffectupon  smaller  towns 
by  the  discrimination  which  had  been  given  to 
larger  ones,  if  by  discrimination  is  meant  the 
giving  the  facilities  above  mentioned.  If  that 
was  an  abuse  the  law  has  passed  it  by.  But  it 
was  not  an  abuse.  It  is  absurd  to  say  that  a 
common  carrier  is  bound  to  supply  to  every 
little  hamlet  the  same  advantages  for  the  trans- 
mission and  reception  of  freight  that  it  does  to 
large  cities.  The  similar  circumstances  and 
conditions  to  which  the  statute  refers  are  those 
which  are  found  in  the  different  localities  to 
be  served  as  well  as  those  which  pertain  to 
the  transportation.  Whether  the  dissimilarity 
arises  from  one  cause  or  the  other,  if  it  affects 
the  service  it  is  within  the  language  and  the 
reason  of  the  statute. 

It  is  found  by  the  Commission  that  similar 
cartage  is  practiced  by  other  common  carriers 
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at  exceptional  stations  in  Michigan  and  is  more 
or  less  extensively  practiced  by  companies  in 
other  states  at  exceptional  stations.  By  ex- 
ceptional, it  is  presumed  to  be  understood  that 
the  conditions  are  similar  to  those  at  Grand 
Rapids,  or  otherwise  the  fact  is  irrelevant. 
Thus  it  happens  that  at  one  place  where  the 
public  necessity  or  convenience  requires  it,  it 
is  met  by  the  projection  of  branches  and  belt 
lines  beyond  the  terminal  station  of  transporta- 
tion at  that  locality  and  from  them  delivering 
freight  to  their  customers,  and  at  another  by 
rendering  substantially  the  same  service  by 
cartage,  at  another  by  lighterage,  a “business 
in  which  railroads  are  not  usually  employed.” 
The  only  difference  is  in  the  means  employed 
by  the  carrier  to  accomplish  the  same  end. 
But  of  what  real  significance  is  that?  It  is 
the  service,  the  actual  benefit  given,  which 
makes  such  discrimination  as  there  is,  and  not 
the  particular  instrumentality  by  which  it  is 
effected.  It  is  transportation  and  that  by  a 
common  carrier  in  the  one  case  as  much  as  the 
other.  So  far  as  the  public  are  concerned  the 
particular  way  in  which  the  thing  is  done  is 
matter  of  indifference,  and  no  possible  reason 
is  perceived  why  that  may  not  be  left  to  be  de- 
termined by  the  economy  of  the  carrier.  To 
say  that  it  must  be  done  on  rails  and  by  steam, 
instead  of  on  wagons  and  by  horse  power,  is 
purely  arbitrary.  The  law  is  leveled  at  the 
carrier  as  such,  and  only  at  the  railroad  com- 
pany in  its  character  of  a carrier.  Conceding 
it  to  be  permissible  to  build  belt  lines  and  spur 
tracks  to  reach  many  customers  and  thereby 
obtain  more  business,  it  is  yet  said  that  this  is  ; 
so  because  it  is  a part  of  railroad  business  and 
the  means  of  delivery  is  by  railroad:  That 
cartage  is  not  usual  railroad  business;  that  it  is  , 
as  foreign  to  ordinary  freight  business  as  it 
would  be  to  do  the  packing  for  shippers  free 
of  cost.  This  does  not  appear  to  me  to  state 
the  situation  correctly.  Packing  for  the  ship- 
pers is  not  only  never  done,  but  it  is  not  trans- 
portation, or  delivery  or  reception  of  goods. 
The  cartage  of  goods,  though  not  usual,  is  j 
sometimes  resorted  to  as  a substitute  for  deliv- 
ery on  rails,  and  is  generally  resorted  to  when  ; 
it  is  the  most  convenient  method  in  the  cir-  ) 
cumstances.  And  the  suggestion  also  appears 
to  me  to  be  at  fault  in  assuming  that  the  stat-- 
ute  makes  any  distincion  between  carrying  f 
wholly  by  rail  and  partly  by  rail  and  partly  by 
other  means  with  any  purpose  to  make  the 
latter  when  equivalent  to  the  former,  unlaw- 
ful. I cannot  think  that  any  language  in  the 
Act,  or  any  postulate  of  reason,  can  be  invoked 
upon  which  to  say  to  the  common  carrier  that 
the  transportation  which  it  may  fairly  do  by 
the  usual  methods  it  employs,  it  shall  not  do 
by  any  method  not  usually  adopted,  even 
though  it  is  a perfectly  lawful  method  for  a 
common  carrier,  and  is  more  economical  for 
it  in  the  special  circumstances  and  equally  con- 
venient to  the  public.  The  rate  schedules  of 
the  carrier,  ordinarily  and  probably  almost 
universally,  and  the  bills  of  lading  issued 
thereon  in  terms  contemplate  the  station  of  the 
carrier  as  the  locality  to  which  the  freight  is 
consigned  as  the  terminus  of  transportation 
and  the  place  of  delivery.  If  we  are  to  regard 
a service  beyond  that  at  one  localit}^  as  per  se 
a discrimination  against  a locality  which  doe& 
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not  receive  it,  it  must  be  upon  some  principle, 
and  if  there  be  such  a principle,  it  must  be 
equally  efficacious  to  defeat  the  discrimina- 
tion, however  produced.  Calculation  is  made 
to  show  that  it  costs  two  cents  per  hundred  to 
render  the  delivery  service  at  Grand  Rapids. 
How  much  it  costs  carriers  to  deliver  freight 
by  side-tracks  does  not  appear,  but  it  must  cost 
something,  even  if  the  track  is  laid  for  them, 
and  of  that  the  customer  gets  the  benefit.  It 
can  make  no  difference  in  the  principle  how 
many  get  that  benefit.  Whether  one  or  all,  it 
is  the  same  discrimination  as  to  the  public  at 
Ionia. 

It  would  be  allowable,  it  is  said,  for  the  re- 
spondent to  extend  branches  through  the  city, 
and  accommodate  the  public  by  delivery  to 
them  on  those  lines.  If  the  situation  were  so 
fortunate  that  all  or  the  great  majority  could 
be  thus  accommodated,  it  would  not  make  the 
practice  more  objectionable. 

It  is  charged  that  the  schedule  rates  are  vio- 
lated. What  do  those  rates  mean?  In  strict- 
ness, as  already  pointed  out,  they  mean  trans- 
portation from  and  to  the  stations  named.  In 
fact  they  mean  that,  together  with  the  terminal 
facilities  which  are  afforded  by  the  carrier. 
The  contract  of  transportation  is  entered  into 
with  those  in  view.  These  incidental  facilities 
furnished  at  the  locality  of  the  station,  in  one 
form  or  another,  are  enjoyed  by  the  consignees 
of  a very  large  proportion  of  the  freight  traffic 
of  the  county.  There  is  no  violation  of  the 
schedule  of  rates  in  this  practice,  for  the  sched- 
ule is  not  in  the  general  business  of  the  public 
construed  in  so  strict  a way  as  the  suggestion 
implies. 

It  is  said  that  the  defraying  the  expense  of 
cartage  delivery  is  generally  exactly  equiva- 
lent to  the  railway  company’s  reducing  the 
freight  by  as  much  as  the  cartage  would  cost 
the  consignee,  and  that  this  latter  would  be  a 
violation  of  the  long  and  short  haul  clause  if 
the  reduction  were  made  at  Grand  Rapids  and 
not  at  Ionia.  This  argument  proves  too 
much  and  cannot  be  sound.  It  would  over- 
turn much  wholesome  doctrine  which  is  al- 
ready well  settled.  By  the  same  reasoning  any 
advantage  of  any  value  given  by  the  terminal 
facilities  of  the  carrier  to  customers  at  one 
place  is  exactly  equivalent  to  a reduction  to 
the  same  extent  as  that  value,  from  the 
freight  charge  to  that  place  and  is  an  unlawful 
discrimination  against  others  in  that  group* 
The  fault  in  the  argument  is,  I think,  in  as- 
suming the  false  premise  that  a carrier  may 
not  do  more  at  one  place  than  he  does  at  an- 
other for  the  same  price — a proposition  that  is 
refuted  in  every-day  transactions  in  the  car- 
riage of  freight.  In  this  case  it  is  shown  that 
freight  is  carried  by  Ionia  34  miles  to  Grand 
Rapids  and  nothing  is  charged  for  the  car- 
riage for  that  distance.  It  costs  the  carrier 
something  to  do  this.  It  would  cost  the 
Grand  Rapids  merchant  some  money  to  bring 
the  goods  from  the  place  where  the  Ionia  mer- 
chant takes  his.  Is  it  permissible  to  say  that 
by  the  amount  of  that  cost,  either  to  the  car- 
rier or  the  Grand  Rapids  merchant,  the  rate 
common  to  both  places  is  lessened  to  the  Grand 
Rapids  merchant  and  the  Ionia  merchant  is 
discriminated  against? 

It  is  also  said  that  because  the  respondent 
4 Inter  S. 


has  grouped  Grand  Rapids  and  Ionia  to- 
gether, it  conclusively  admits  that,  so  far  as 
transportation  from  the  east  to  the  warehouse 
of  the  company  at  the  two  places  is  concerned, 
it  is  under  substantially  similar  circum- 
stances and  conditions.  I do  not  understand 
the  admission  to  be  as  stated.  The  warehouse 
at  Grand  Rapids  is  not  in  fact  the  terminus  of 
transportation  which  the  respondent  had  in 
mind  when  it  made  the  grouping;  nor  does  the 
fact  that  places  are  grouped  make  it  necessary 
to  assume  that  they  shall  all  have  the  same  ac- 
commodations. It  might  as  well  be  said  that, 
having  regard  to  the  long  and  short  haul 
clause,  such  grouping  is  a conclusive  admis- 
sion that  the  distance  from  the  east  to  Grand 
Rapids  is  not  greater  than  that  to  Ionia, 
whereas  nobody  supposes  that  to  be  admitted. 
So  far  as  there  is  any  admission,  it  is  only  that 
the  distances  are  nearly  the  same,  practically 
the  same  in  the  large  view  of  the  subject.  It 
seems  to  me  thqf  we  are  not  to  allow  our  vis- 
ion to  be  suddenly  and  capriciously  narrowed, 
but  should  continue  to  see  the  subject  on  the 
same  wide  field  in  all  its  relations. 

Tied  to  this  erroneous  assumption  is  an- 
other proposition,  which  standing  by  itself 
may  be  quite  true,  namely,  that  any  benefit  in 
relation  to  the  shipment  of  goods,  having  a 
definite  money  value,  conferred  gratis  by  the 
carrier  upon  one  shipper  which  is  not  con- 
ferred upon  another  where  the  service  is  ad- 
mittedly under  similar  conditions,  is  an  undue 
reduction  in  the  price  of  carriage  to  the  for- 
mer, and  therefore  illegal.  But  this  proposi- 
tion and  the  conclusion,  as  applied  to  such 
facts  as  we  have  in  the  present  case,  depend 
upon  the  assumption  that  there  is  any  money 
value  conferred  gratis.  If  the  incidents  of 
delivery  at  the  terminus,  whether  by  the  usage 
there  it  be  by  one  means  or  another,  are  in- 
cluded in  the  contract  and  price  for  carriage, 
the  cost  of  those  incidents  cannot  be  scaled  off 
and  carried  back  upon  the  whole  price  in  or- 
der to  reduce  the  price  of  the  mere  carriage 
between  station  houses.  Nor  do  the  similar 
conditions  exist  if  one  place  is  out  of  all  pro- 
portion with  another,  and  the  station  at  the 
small  place  is  located  close  to  the  local  bus- 
iness, and  at  the  large  one  it  is  a long  distance 
off.  The  exact  dissimilarity  is  not  overcome 
until  this  disadvantage  at  the  larger  {place  is 
measurably  reduced.  It  is  impossible  to  make 
the  adjustment  nicely.  If  it  be  said  that  free 
cartage,  as  it  is  erroneously  called,  more  than 
makes  up  for  the  inequality  of  conditions,  and 
that  to  the  extent  of  the  excess  it  is  a gratuity, 
one  answer  is  that  the  excess  thus  afforded  is 
not  greater  than  the  deficit  or  disadvantage 
which  would  exist  without  it.  It  is  the  mere 
oscillation  of  the  pendulum  swinging  within 
lawful  limits. 

Pertinent  to  this  [is  the  suggestion  that  lit 
would,  of  course,  not  be  a discrimination  that 
could  be  complained  of  that  the  company  puts 
its  station  at  one  town  nearer  the  business  cen- 
ter than  at  another,  and  if  free  cartage  could 
be  said  to  properly  make  up  for  the  longer 
distance  of  respondent’s  station  from  the  bus- 
iness center  of  Grand  Rapids,  and  in  this  re- 
spect to  put  the  Grand  Rapids  merchants  on 
the  same  footing  as  Ionia  merchants  with 
their  proximity  to  the  station,  then  it  would 
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seem  to  be  unobjectionable  because  justified 
by  the  dissimilar  circumstances.  But,  it  is 
asked,  can  this  be  said?  And  the  argument  in 
support  of  a negative  answer  is  that  if  the  de- 
fendant’s station  at  Grand  Rapids  were 
moved  into  the  business  center,  the  shippers 
would  still  have  to  pay  for  the  cartage.  It 
may  be  that  it  would  be  a less  price,  but  still 
they  would  have  to  pay.  The  equalizing  of 
the  conditions  between  the  two  places  in  this 
respect  would  be  complete  by  a charge  for 
cartage  by  the  railway  company  at  the  lower 
rate  which  would  be  charged  for  cartage  were 
the  station  in  the  city.  The  proposition  ad- 
mits that  the  practice  would  be  unobjection- 
able, because  justified  by  the  dissimilar  cir- 
cumstances, if  only  the  disadvantage  were 
overcome,  but  the  gravamen  of  the  mischief 
consists,  it  is  urged,  in  the  remedy  being 
overdone.  But  as  the  overdoing  is  not  greater 
than  the  mischief  overcome,  and  the  result  is 
not  injurious  to  the  public  but  beneficial 
rather,  I can  see  no  reason  for  condemning 
the  practice  as  a whole. 

And  even  if  the  argument  above  quoted 
were  sound,  it  would  not  justify  the  order 
made  by  the  Commission,  which  not  only 
forbids  the  alleged  mischief,  but  the  remedy  to 
the  public  for  an  acknowledged  disadvantage. 
Upon  the  theory  suggested  the  real  unlawful- 
ness of  the  practice  is  in  the  excess  referred  to, 
and  the  order  should  have  been  appropriate  to 
its  correction  and  stopped  there,  instead  of 
utterly  depriving  the  public  of  a remedy  “jus- 
tified by  the  dissimilar  circumstances.”  But 
as  already  said  the  court  can  make  no  new 
order.  The  order  of  the  Commission  stands 
or  falls  as  made.  The  theory  last  mentioned 
and  the  argument  in  its  support  proceed  upon 
too  nice  distinctions.  Such  close  balancing  is 
impracticable,  and  is  not  attempted  in  the  ad- 
ministration of  the  statute  generally. 

In  answer  to  the  claim  that  on  account  of  its 
greatly  larger  size  and  business  Grand  Rapids 
is  entitled  to  greater  facilities  than  a small 
place,  it  is  said  that  in  so  far  as  the  greater 
amount  of  business  enables  the  railway  com- 
pany to  do  carting  at  a cheaper  rate  at  Grand 
Rapids  than  at  Ionia,  by  so  much  may  the  car- 
rier reduce  the  cartage  cost  to  the  shipper  at 
the  former  place,  because  this  is  a legitimate 
and  actual  dissimilarity  in  conditions  between 
the  two  places. 

The  dissimilarity  of  conditions  which  is  thus 
admitted  to  be  legitimate  ground  for  different 
rates  of  cartage  prices  at  the  two  places,  con- 
sists primarily  in  the  greater  amount  of  busi- 
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ness  at  Grand  Rapids,  and  consequently  in  the 
fact  that  therefore  it  can  be  more  cheaply  done. 

But  the  cartage  is  parcel  only  of  the  whole 
transportation.  It  is  done  to  augment  the  bulk 
of  that  business.  And  no  reason  is  perceived 
why  the  discrimination  which  would  justify  a 
larger  cartage  for  the  same  money  would  not 
justify  a larger  service  in  the  whole  transporta- 
tion, the  business  being  so  much  larger  as  to 
make  it  an  object  on  ordinary  business  prin- 
ciples, for  the  carrier  to  render  that  service  in 
order  to  gain  the  profits  accruing  from  its 
greater  volume.  The  public  at  Grand  Rapids 
are  entitled  to  enjoy  the  corresponding  advan- 
tage which  results  from  the  aggregation  of 
their  business,  and  if  that  aggregation  justifies 
their  superior  accommodation  on  business 
principles,  there  is  nothing  in  the  Interstate 
Commerce  Law,  fairly  interpreted,  which  pre- 
vents their  enjoyment  of  it. 

The  breeding  of  artificial  distinctions  in  this 
law  is,  in  ray  opinion,  very  objectionable  and 
very  likely  to  impair  its  utility  to  the  public, 
who  are  parties  most  likely  to  suffer  on  every 
occasion  when  losing  sight  of  the  main  object, 
the  Commission  or  the  courts  listen  to  the  inge- 
nious weaving  of  unsubstantial  fabrics  among 
the  branches  of  the  statute  by  interested  par- 
ties. 

In  this  opinion  the  result  is  reached,  upon 
considerations  which  do  not  depend  upon  any 
supposed  right  of  the  repondent  to  be  pro- 
tected in  the  privilege  of  putting  itself  upon  a 
footing  of  equality  in  competition  for  the  busi- 
ness at  Grand  Rapids.  The  Commission  has,  I 
in  many  instances,  recognized  such  a right  and  . 
incidentally,  at  least,  sought  to  protect  it.  The 
circuit  courts  in  the  fifth  and  ninth  circuits  J 
have  held  that  the  competition  of  other  roads 
might  produce  such  dissimilarity  in  conditions 
as  the  statute  recognizes  in  permitting  the 
rendition  of  greater  service  for  the  same  com- 
pensation. To  what  extent  this  may  be  car- 
ried it  has  not  been  deemed  necessary  here  to 
say. 

For  the  reasons  given  and  with  great  respect  ; 
to  the  Commission,  I cannot  bring  myself  to  • 
the  conclusion  that  their  order  is  right,  and  I 
feel  bound  to  withhold  my  assent  from  it.  \ 
My  Conviction  is  that  it  would  establish  a prece-  \ 
dent,  the  principle  of  which,  carried  to  its 
logical  conclusion  would  reach  far  into  existing  } 
usages  and  be  extremely  injurious  to  the  inter- 
ests of  the  public  in  many  localities,  without 
any  corresponding  advantages  to  the  public 
anywhere  else. 
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F.  R.  OSBORNE,  Plff.  in  Err., 

v. 

STATE  of  Florida. 


*J.  A state  cannot  tax  or  regulate  interstate  com- 
merce, or  make  the  payment  of  a tax  or  the  tak- 
ing out  of  a license  a condition  precedent  to 
carrying  interstate  commerce.  A state  statute 
which  does  so,  either  expressly  or  in  effect,  is 
offensive  to  the  commerce  clause  of  the  Constitu- 
tion of  the  United  States,  and  void  at  least  to  that 
extent.  The  same  is  true  as  to  foreign  commerce. 

2.  A state  statute  which  imposes  a tax,  in  general 
terms,  on  the  doing  of  specified  kinds  of  business, 
or  the  pursuit  of  designated  occupations,  in  the 
state,  and  requires  that  a license  shall  be  taken 
out  before  any  such  business  or  avocation  shall 
be  done  or  engaged  in,  should  not  be  construed 
to  apply  to  any  business  of  the  kind  that  may 
constitute  interstate  commerce,  but  only  to  busi- 
ness that  is  domestic  or  state  commerce  and  to 
persons  engaged  or  intending  to  engage  in  such 
domestic  or  state  business. 

3.  Although  interstate  commerce  cannot  be  taxed 
or  regulated  by  state  legislation,  and  the  com- 
merce clause  of  the  Federal  Constitution  exempts 
ail  such  commerce  from  regulation  or  taxation 
by  state  authority,  yet  the  doing  of  business  that 
constitutes  interstate  commerce  by  a person  who 
is  also  at  the  same  time  engaged  in  business,  of 
the  same  kind,  that  constitutes  state  or  local 
commerce,  cannot  be  made  a bar.  or  exemption 
of  the  local  or  state  commerce  business  from 
taxation  or  regulation  by  state  authority. 

4.  The  ninth  section  of  the  General  Revenue  Law 
of  1893  (chapter  4115,  approved  June  2, 1893)  pro- 
vides that  no  person  shall  engage  in  or  manage 
the  business,  profession,  or  avocation  mentioned 
therein  without  first  taking  out  a state  license  as 
provided  therein  and  paying  the  occupational 
tax  and  license  fee  prescribed  thereby;  and  it  au- 
thorizes counties  and  incorporated  cities  and 
towns  to  impose  further  taxes.  As  to  express 
companies  its  special  provisions,  substituting 
figures  for  words,  are  as  follows:  “All  express 
companies  doing  business  in  this  state  shall  pay 
in  cities  of  15,000  inhabitants  or  more,  a license 
tax  of  $200;  in  cities  of  10,000  to  15,000  inhabitants, 
$100;  in  cities  of  5000  to  10,000  inhabitants,  $75;  in 
cities  of  3000  to  5000  inhabitants,  $50;  in  cities  of 
1000  to  3000  inhabitants,  $25;  in  towns  and  villages 
of  less  than  1,000  and  more  than  fifty  inhabitants, 
$10.”  Any  express  company  violating  these  pro- 
visions, or  any  person  that  knowingly  acts  as 
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agent  for  any  express  companyibefore  it  has  paid 
the  tax  payable  by  such  company  is  guilty  of  a 
misdemeanor  and  punishable  as  therein  pro- 
vided. Held, 

(a)  The  act  does  not  tax  oraregulate  or  apply  to 
interstate  commerce,  as  distinguished  from  state 
or  local  commerce  carried  on  by  an  express  com- 
pany, but  applies  only  to  express  business  that  is 
local  or  state  commerce. 

(b)  That  so  long  as  an  express  company  confines 
its  operations  to  express  business  that  constitutes 
interstate  or  foreign  commerce  it  is  exempt  from 
the  above  legislation,  but  if  it  engages  in  business 
that  is  state  or  local,  as  distinguished  from  inter- 
state or  foreign  commerce,  it  becomes  subject  to 
the  statute,  notwithstanding  it  may  at  the  same 
time  engage  in  interstate  or  foreign  commerce. 

(c)  The  effect  of  the  section,  in  so  far  as  it  im- 
poses license  taxes  on  express  companies,  is  that 
each  company  doing  any  business  that  consti- 
tutes local  or  state  commerce,  as  contradistin- 
guished from  interstate  or  foreign  commerce, 
shall  pay  a state  license  tax  and  take  out  a state 
license  when  it  proposes  to  do  business  in  any 
city  or  town  or  village  having  more  than  fifty  in- 
habitants. the  amount  of  such  tax  being  as  above 
indicated  according  to  the  population.  When 
there  are  in  one  county  several  cities  or  towns  or 
villages  belonging  to  one  or  more  of  the  stated 
classes,  the  company  must  take  out  a separate 
state  license  for  each  city,  town,  or  village  it  may 
intend  to  do  business  in,  and  pay  the  tax  and  the 
fee  for  the  same.  Any  county  may  require  each 
company  doing  business  within.its  limits  to  pay 
for  doing  business  in  any  city,  town,  or  village 
in  the  county  and  within  the  provisions  of  the 
act,  a license  tax  not  exceeding  fifty  per  cent  of 
the  amount  paid  the  state  for  doing  business  in 
such  city,  town,  or  village.  And  any  incorpo- 
rated city  or  town  may  impose  a tax  of  as  much 
as  fifty  per  cent  of  the  state  tax  on  any  company 
doing  business  therein. 

(d)  That  the  amount  of  the  tax  is  not  shown  to 
be  prohibitory  or  destructive  of  the  business  of 
express  companies,  even  if  it  be  that  any  judicial 
action  could  be  based  on  such  a showing. 

(ei  The  act  is  of  uniform  operation  throughout 
the  state  as  to  all  persons  standing  in  the  situa- 
tion made  the  test  of  such  taxation. 

(f)  The  ascertainment  of  population  involved 
in  the  act  is  not  one  that  the  courts  are  incapable 
of  dealing  with  successfully. 


(Decided  January  16,1894-.) 


ERROR  to  the  Circuit  Court  for  Duval  County  to  review  a judgment  denying  plaintiff’s  ap- 
plication for  a writ  of  habeas  corpus  to  obtain  his  release  from  custody,  to  which  he  had 
been  committed  for  acting  <as  agent  of  an  express  company  without  a license.  Affirmed. 


Note.— As  to  the  validity  of  state  taxes  or 
licenses  which  affect  interstate  commerce,  see  au- 
thorities collected  in  Rothermel  v.  Meyerle  (Pa.)  9 
L.  R.  A.  366,  and  note;  and  see  also  the  case  next 
following  this  one. 
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As  to  how  far  shipments  within  a state  are  part 
of  interstate  or  foreign  commerce,  see  note  to  Mis- 
souri Pac.  R.  Co.  v.  Sherwood  (Tex.)  17  L.  R.  A. 
643. 
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Statement  by  Raney,  Ch.  J.: 

Section  9 of  chapter  4115,  Laws  approved 
June  2,  1893,  provides  that:  “No  person  shall 
engage  in  or  manage  the  business,  profession, 
or  occupation  mentioned  in  this  section,  unless 
a state  license  shall  have  been  procured  from 
the  tax  collector,  which  license  shall  be  issued 
to  each  person  on  receipt  of  the  amount  here- 
inafter provided,  together  with  the  county 
judge’s  fee  of  twenty-five  cents  for  each  li- 
cense, and  shall  be  signed  by  the  tax  collector 
and  the  county  judge,  and  have  the  county 
judge’s  seal  upon  it.  Counties  and  incor- 
porated cities  and  towns  may  impose  such 
further  taxes  of  the  same  kind  upon  the  same 
subjects  as  they  may  deem  proper,  when  the 
business,  profession,  or  occupation  shall  be  en- 
gaged in  within  such  county,  city,  or  town. 
The  tax  imposed  by  such  city,  town,  or  county 
shall  not  exceed  fifty  per  cent  of  the  state  tax. 
But  such  city,  town,  or  county  may  impose 
taxes  on  any  business,  profession,  or  occupa- 
tion not  mentioned  in  this  section,  when  en- 
gaged in  or  managed  within  such  city,  town, 
or  county.  No  license  shall  be  issued  for 
more  than  one  year,  and  all  licenses  shall  ex- 
pire on  the  first  day  of  October  of  each  year, 
but  fractional  licenses,  except  as  hereinafter 
provided,  may  be  issued  to  expire  on  that  day 
at  a proportionate  rate,  estimating  from  the 
first  day  of  the  month  in  which  the  license  is  so 
issued,  and  all  licenses  may  be  transferred, 
with  the  approval  of  the  comptroller,  with  the 
business  for  which  they  were  taken  out,  when 
there  is  a bona  fide  sale  and  transfer  of  the 
property  used  and  employed  in  the  business  a^s 
stock  in  trade:  but  such  transferred  license 
shall  not  be  held  good  for  any  longer  time,  or 
for  any  other  place,  than  that  for  which  it  was 
originally  issued.” 

The  same  section,  in  various  subdivisions, 
then  enumerates  divers  business  occupations 
and  professions  that  are  required  to  procure 
licenses,  and  prescribes  the  amount  of  tax  that 
each  shall  annually  pay  therefor,  until  we  reach 
the  12th  subdivision  of  the  section,  that  pro- 
vides, among  other  things,  that  “all  express 
companies  doing  business  in  this  state,  shall 
pay  in  cities  of  15,000  inhabitants  or  more,  a 
license  tax  of  $200;  in  cities  of  10,000  to  15,000 
inhabitants,  $100;  in  cities  of  5000  to  10,000  in- 
habitans,  $75;  in  cities  of  3000  to  5000  inhabi- 
tants, $50;  in  cities  of  1000  to  3000  inhabi- 
tants, $25;  in  towns  and  villages  of  less  than 
1,000  and  more  than  50 inhabitants,  $10.  Any 
express  company  violating  this  provision,  and 
any  person  that  knowingly  acts  as  agent  for 
any  express  company  before  it  has  paid  the 
above  tax,  payable  by  such  company,  shall  be 
deemed  guilty  of  a misdemeanor,  and  upon 
conviction  thereof  shall  be  punished  by  a fine 
of  not  less  than  $50,  or  confined  in  the  county 
jail  not  less  than  six  months.”  Besides  the 
criminal  penalty  above,  section  10  of  the  same 
act  provides  that  “the  payment  of  all  license 
taxes  may  be  enforced  by  the  seizure  and  sale 
of  the  property  by  the  collector.”  For  an  al- 
leged violation  of  this  statute,  in  knowingly 
acting  as  agent  at  Jacksonville,  in  Duval 
county,  Florida,  for  the  Southern  Express 
Company,  a corporation  created  under  the  laws 
of  the  state  of  Georgia,  but  doing  business  in 
Florida,  without  having  paid  such  license, 
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F.  R.  Osborne,  the  plaintiff  in  error,  was  ar- 
rested upon  affidavit  and  warrant,  and  required 
to  give  bond  for  his  appearance  before  the 
criminal  court  of  record  for  Duval  county  to 
answer  said  charge.  Upon  his  refusal  to  give 
such  bond  he  was  committed  to  the  common 
jail  of  the  county,  there  to  await  trial.  Where- 
upon he  applied  to  the  judge  of  the  circuit 
court  for  the  writ  of  habeas  corpus  to  test  the 
legality  of  his  arrest  and  detention.  Upon  the 
hearing  on  habeas  corpus  the  arrest  and  de- 
tention of  the  plaintiff  in  error  on  the  charge 
alleged  against  him  under  this  statute  was  ad- 
judged to  be  legal,  and  he  was  remanded  to 
the  custody  of  the  sheriff,  and  this  order  he 
brings  here  for  review  by  writ  of  error. 

The  cause  was  submitted  to  the  court  below 
upon  the  following  agreed  statement  of  facts: 

“ That  the  said  F.  R.  Osborne  is  the  agent  of 
the  Southern  Express  Company,  and  that  said 
company  is  a corporation  created,  existing, 
aud  being  under  the  laws  of  the  state  of 
Georgia.  That  sajd  Southern  Express  Com- 
pany is  doing  a business  in  the  state  of  Florida 
ordinarily  done  by  express  companies  in  the 
United  States,  of  carrying  goods  and  freight 
for  hire  from  points  within  the  state  of  Florida 
to  points  in  said  state,  and  also  of  carrying 
goods  and  freights  for  hire  from  points  within 
the  state  of  Florida  to  points  without  the  state 
of  Florida  in  other  states  in  divers  parts  of  the 
United  States,  and  in  carrying  goods  and 
freights  for  hire  from  points  in  other  states  of 
the  United  States  to  points  within  the  state  of 
Florida,  and  that  it  has  been  engaged  in  such 
business  for  more  than  twenty  years,  and  was 
so  engaged  on  the  3d  day  of  October,  1893. 

That,  of  the  business  done  by  the  Southern 
Express  Company  95  per  cent  thereof  consists  1 
of  traffic  carrying  of  goods  and  freights  from 
the  state  of  Florida  into  other  states  and  bring- 
ing and  carrying  from  other  states  of  the  I 
United  States  to  points  within  the  state  of 
Florida,  and  5 per  cent  thereof  consists  of  | 
carrying  goods  and  freights  between  points  ! 
wholly  within  the  state  of  Florida.  That  F.  i 

R.  Osborne  did  knowingly  act  as  the  agent  of  j 

said  express  company  on  the  3d  day  of  October,  I 
1893,  in  the  city  of  Jacksonville,  Duval  county,  j 
Florida,  a city  having  more  than  15,000  in-  ,[ 
habitants,  the  said  Southern  Express  Company  > 
having  then  and  there  failed  and  refused  to 
pay  the  license  tax  as  required  by  article  12, 
section  9,  of  an  Act  entitled  ‘An  Act  for  the 
Assessment  and  Collection  of  Revenue,’  of  the 
Laws  of  Florida,  approved  June  2d,  1893. 

That  the  Southern  Express  Company  does 
business  in  and  has  agents  in  more  than  one 
town  in  nearly  every  county  in  the  state,  and 
that  said  towns  differ  in  population,  and  that 
it  has  an  office  and  agent  and  does  business  in 
Polk  county,  Florida,  in  the  following  incor- 
porated towns  with  a population  as  follows: 
Bartow,  1500  inhabitants.  Ft.  Meade,  600  in- 
habitants, Columbia,  600  inhabitants,  Lake- 
land, 800  inhabitants,  and  Winter  Haven,  200 
inhabitants;  in  Orange  county,  Apopka,  500 
inhabitants,  Orlando,  10,000  inhabitants,  San- 
ford, 5000  inhabitants,  Umatilla,  3000  inhabi- 
tants, Winter  Park,  600  inhabitants,  and  Zell- 
wood,  300  inhabitants;  in  Alachua  county, 
Campville,  400  inhabitants,  Archer,  150  in- 
habitants, Grove  Park,  110  inhabitants,  Gaines- 
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ville,  5000  inhabitants,  Hawthorne,  300  in- 
habitants, High  Springs,  500  inhabitants,  and 
Island  Grove,  200  inhabitants;  in  Duval  coun- 
ty, Jacksonville,  with  a population  of  over 
15,000,  Baldwin,  125  inhabitants.” 

Mr.  John  E.  Hartridge,  for  plaintiff  in 
-error : 

The  word  “commerce”  has  been  so  extended 
as  to  scarcely  have  any  boundary.  “Com- 
merce is  a term  of  comprehensive  import.  It 
includes  intercourse  for  the  purposes  of  trade  in 
any  and  all  forms.  The  effort  to  regulate,  says 
the  Supreme  Court  of  the  United  States,  em- 
braces all  the  instruments  by  which  such  com- 
merce may  be  conducted.” 

Rorer,  interstate  Law,  p.  405. 

The  Constitution  of  the  United  States  places 
commerce  between  the  several  states  exclu- 
sively within  the  control  and  regulation  of  con- 
gress. 

" Id.  p.  406. 

No  state  may  in  any  manner  fetter  or  ob- 
struct interstate  commerce. 

Id.  p.  408,  and  authorities  there  cited. 

To  require  a license  tax  before  one  can  act  as 
an  agent  of  an  express  company  is  to  fetter  or 
obstruct  interstate  commerce,  where  that  com- 
pany is  engaged  in  such  business. 

Until  congress  exercises  its  authority  upon 
the  subject  interstate  commerce  is  free. 

Rorer,  Interstate  Law,  p.  409;  Leisyv.  Har- 
din, 135  U.  S.  109,  34  L.  ed.  132,  3 Inters.  Com. 
Rep.  36. 

It  cannot  be  said  in  any  seriousness  that  the 
act  of  the  legislature  of  the  state  of  Florida 
under  discussion  is  a police  regulation,  as  it 
does  not  protect  property,  health,  or  the  safety 
of  a person. 

No  matter  whether  the  state  law  is  or  is  not 
a police  regulation,  if  it  is  in  conflict  with  the 
Constitution  of  the  United  States,  either  as  ex- 
pressed in  terms  or  by  its  silence,  it  is  not  valid. 

Patterson  v.  Kentucky,  97  U.  S.  504,  24  L. 
ed.  1116;  Chy  Lung  v.  Freeman,  92  U.  S.  275, 
23  L.  ed.  550;  Western  U.  Teleg.  Co.  v.  Pendle- 
ton, 122  U.  S.  347,  30  L.  ed.  1187,  1 Inters. 
Com.  Rep.  306;  Re  Rahrer,  140  U.  S.  554,  35 
L.  ed.  574;  Hannibal  & St.  J.  R.  Co.  v.  Husen, 
95  U.  S.  465,  24  L.  ed.  527;  Minnesota  v.  Bar- 
ber, 136  U.  S.  313,  34  L.  ed.  455,  3 Inters.  Com. 
Rep.  185. 

The  following  state  taxes  directly  regulating 
the  subjects  of  commerce  have  been  declared 
unconstitutional: 

A tax  on  every  ton  of  freight  carried  by  the 
railroads  of  the  state,  as  far  as  it  applied  to  in- 
terstate freight. 

State  Freight  Tax  Case,  82  U.  S.  15  Wall. 
232,  21  L.  ed.  146. 

On  all  messages  of  a telegraph  company,  as 
far  as  it  applied  to  messages  sent  to  or  received 
from  points  in  other  states. 

Western  U.  Teleg.  Co.  v.  Texas , 101  U.  S. 
460,  26  L.  ed.  1067. 

In  the  form  of  a license  to  sell  the  products 
of  other  states. 

Ward  v.  Maryland,  79  U.  S.  12  Wall.  418,  20 
L.  ed.  449;  Welton  v.  Missouri,  91  U.  S.  275, 
23  L.  ed.  347;  Webber  v.  Virginia,  i03  U.  S. 
344,  26  L.  ed.  565. 

On  all  persons  soliciting  orders,  as  far  as  it 
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applied  to  those  soliciting  for  persons  outside 
the  state. 

Asher  v.  Texas , 128  U.  8.  129,  32  L.  ed.  368, 

2 Inters.  Com.  Rep.  241. 

On  all  nonresidents  who  sold  liquor. 

Walling  v.  Michigan,  116  U.  S.  446,  29  L. 
ed.  691. 

On  common  carriers  for  each  person  carried 
out  of  the  state. 

Crandall  v.  Nevada , 73  U.  8.  6 Wall.  35,  18 
L.  ed.  745. 

On  a steamship  company  for  every  alien  pas- 
senger landed  at  the  ports  of  the  state. 

New  York  v.  Compagnie  Generate  Transat- 
lantique,  107  U.  S.  59.  27  L.  ed.  383. 

A tax  in  the  form  of  a bond  from  the  cap- 
tains of  all  vessels  to  insure  that  the  alien  pas- 
sengers shall  not  become  a charge  on  the  state. 

Henderson  v.  Wickham,  92  U.  S.  259,  23  L. 
ed.  543. 

In  the  form  of  a license  for  all  drummers,  as 
far  as  applied  to  those  selling  the  products  of 
other  states. 

Robbins  v.  Shelby  County  Taxing  Hist.  120  U. 
S.  489,  30  L.  ed.  694,  1 Inters.  Com.  Rep. 
45. 

Or  in  the  form  of  a license  to  sell  such  pro- 
ducts not  the  product  or  manufacture  of  the 
vendor. 

Corson  v.  Maryland , 120  U.  S.  502,  30  L.  ed. 
699,  1 Inters.  Com.  Rep.  50. 

The  following  state  taxes,  regulating  indi- 
rectly the  subjects  of  commerce,  though  the 
means  of  commercial  intercourse,  have  been 
declared  unconstitutional: 

A tax  in  the  form  of  a license  for  the  offi- 
cers of  all  foreign  corporations,  as  far  as  it  falls 
on  those  engaged  in  interstate  commerce. 

McCall  v.  California . 136  U.  S.  104,  34  L. 
ed.  392,  3 Inters.  Com.  Rep.  181. 

In  the  form  of  a license  for  all  occupations 
as  far  as  it  falls  on  the  business  of  running  tug 
boats  to  the  Gulf  of  Mexico. 

Moran  v.  New  Orleans,  112  U.  S.  69,  28  L. 
ed.  653. 

On  the  gross  receipts  of  common  carriers,  as 
far  as  applied  to  the  receipts  from  interstate 
business. 

Fargo  v.  Stevens,  121  U.  S.  230,  30  L.  ed.  888, 
1 Inters.  Com.  Rep.  51:  Philadelphia  & S. 
Mail  SS.  Co.  v.  Pennsylvania,  122  U.  S.  326, 
30  L.  ed.  1200,  1 Inters.  Com.  Rep.  308. 

On  the  gross  receipts  of  a telegraph  com- 
pany, as  far  as  it  applied  to  receipts  from  mes- 
sages sent  to  or  received  from  points  outside 
the  state. 

Ratterman  v . Western  TJ.  Teleg.  Co.  127  U.  S. 
411,  32  L.  ed.  229,  2 Inters.  Com.  Rep.  59. 

A tax  in  the  form  of  a license  for  ferry  boats 
owned  in  other  states,  touching  at  the  wharves 
of  the  state. 

St.  Louis  v.  Wiggins  Ferry  Co.  78  U.  S.  11 
Wall.  423,  20  L.  ed.  192. 

On  the  capital  stock  of  all  companies,  so  far 
as  it  applied  to  ferry  companies  chartered  in 
another  state  whose  boats  touch  at  the  wharves 
of  the  state. 

Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U. 

S.  196,  29  L.  ed.  158,  1 Inters.  Com.  Rep.  382. 

On  all  vessels  touching  at  the  wharves  of  the 
state,  as  applied  to  those  engaged  in  interstate 
business. 
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Inman  88.  Co.  v.  Tinker,  94  U.  S.  288,  24 
L.  ed.  118. 

On  all  cars  used  on  the  roads  in  the  state, 
not  owned  by  the  common  carrier  resident  in 
the  state,  as  far  as  it  applied  to  cars  engaged 
in  interstate  traffic. 

Pickard  v.  Pullman  Southern  Car  Co.  117  U. 
S.  34,  29  L.  ed.  785. 

In  the  form  of  a license  for  a telegraph  com- 
pany established  by  Congress. 

Leloup  v.  Port  of  Mobile,  127  U.  S.  640,  32  L. 
ed.  311,  2 Inters.  Com.  Rep.  134. 

On  the  franchise  of  a railroad  which  fran- 
chise had  been  granted  by  Congress. 

California  v.  Central  Pac.  R.  Co.  127  U.  S. 
1,  32  L.  ed.  152,  2 Inters.  Com.  Rep.  153. 

On  the  tonnage  of  vessels,  though  to  support 
quarantine  inspection. 

Peete  v.  Morgan,  86  U.  S.  19  Wall.  581,  22 
L.  ed.  201. 

A state  law  is  unconstitutional  and  void 
which  requires  a party  to  take  out  a license  for 
carrying  on  interstate  commerce, no  matter  how 
specious  the  pretext  may  be  for  imposing  it. 

Norfolk  (&  W.  R.  Co.  v.  Pennsylvania,  136 
U.  S.  114,  118,  34  L.  ed.  394,  396,  3 Inters. 
Com.  Rep.  178;  Crutcher  v.  Kentucky , 141  U. 
S.  47,  35  L.  ed.  649;  Pembina  Consol.  Silver 
Min.  & Mill.  Co.  v.  Pennsylvania,  125  U.  S. 
181,  31  L.  ed.  650,  2 Inters.  Com.  Rep.  24. 

Mr.  William  B.  Lamar,  Atty.  Gen.,io\ 
the  state. 

Raney,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

In  the  case  of  Osborne  v.  Mobile,  83  U.  S. 
16  Wall.  479,  21  L.  ed.  470,  decided  in  1872; 
the  ordinance  then  in  question  provided  that 
every  express  or  railroad  company  doing  a 
business  in  the  city  of  Mobile,  Alabama, 
and  having  a business  extending  beyond  the 
limits  of  that  state,  should  pay  an  annual 
license  of  a stated  amount,  and  every  such 
company  doing  a business  within  the  limits 
of  the  state,  and  every  such  company  doing 
business  within  the  city,  should  take  out  a 
license,  paying  therefor  other  amounts.  Os- 
borne was  there,  as  here,  the  agent  of  the 
Southern  Express  Company,  a Georgia  cor- 
poration, which  transacted  a general  express 
business  within  and  extending  beyond  the 
state  of  Alabama.  The  company  fell  under 
the  first  clause  of  the  ordinance,  and  not- 
withstanding its  terms  that  clause  was  held 
unobjectionable  to  the  commerce  clause  of 
the  Federal  Constitution.  The  decision  is 
founded  expressly  on  the  rule  laid  down  in 
the  case  of  State  Freight  Tax,  82  U.  S.  15 
Wall.  252,  21  L.  ed.  146,  where  it  was  said 
that  it.  is  not  everything  which  affects  com- 
merce that  amount  to  a regulation  of  it  with- 
in the  meaning  of  the  Constitution,  and  was 
also  admitted  that  the  ultimate  effect  of  the 
tax  on  such  receipts  might  be  to  increase  the 
cost  of  transportation,  but  was  held  that  the 
right  to  tax  the  receipts,  though  derived  in 
part  from  interstate  transportation,  was  with- 
in the  general  authority  of  the  state  to  tax 
persons,  property,  business,  or  occupations 
within  their  limits.  In  Philadelphia  & S. 
Mail  8.  S.  Co.  v.  Pennsylvania,  122  U.  S. 
326,  30  L.  ed.  1200,  1 Inters.  Com.  Rep.  308, 
the  decision  in  the  case  of  State  Freight  Tax, 
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was  considered  and  questioned,  it  being  held 
by  a unanimous  court  that  a state  tax"  upon 
the  gross  receipts  of  a steamship  company 
incorporated  under  its  laws,  such  receipts 
being  derived  from  the  transportation  of  per- 
sons and  property  by  sea  between  different 
states,  and  to  and  from  foreign  countries  was 
a regulation  of  interstate  and  foreign  com- 
merce, and  in  conflict  with  the  exclusive 
powers  of  Congress.  That  the  Osborne  Case 
has  been  overruled  by  that  of  Leloup  v.  Port 
of  Mobile,  127  U.  S.  640,  32  L.  ed.  311,  2 
Inters.  Com.  Rep.  134,  decided  in  1888,  can- 
not be  denied,  and  it  is  clear  that  the  first 
clause  of  the  ordinance  did  in  terms  and  ef- 
fect impose  a tax  on  that  class  of  express  com- 
panies which  might  be  engaged  in  interstate 
commerce,  as  a distinct  class  from  the  other 
classes  engaged,  one  in  business  not  extend- 
ing beyond  the  state,  and  the  other  in  that 
not  extending  outside  of  the  corporate  limits. 

In  the  Leloup  Case,  supra,  an  ordinance, 
adopted  in  1883,  imposed  an  annual  license 
tax  of  $225  “on  telegraph  companies.”  Le- 
loup was  the  agent  of  the  Western  Union 
Telegraph  Company  at  Mobile,  and  the  li- 
cense tax  not  having  been  paid,  a civil  ac- 
tion was  brought  in  the  circuit  court  against 
Leloup  to  recover  a pecuniary  penalty  which 
had  been  adjudged  in  another  tribunal  un- 
der the  ordinance  for  its  violation,  the  com- 
plaint in  the  circuit  court  alleging  that  the  ' 
company  was  a New  York  corporation,  hav- 
ing a place  of  business  at  Mobile,  and  had  • 
been  engaged  there  in  the  business  of  trans- 
mitting telegrams  from  and  to  points  within  ; 
Alabama,  and  between  private  individuals 
of  that  state,  as  well  as  between  citizens  , 
thereof  and  of  other  states.  The  plea  al-  ? 
leged,  in  substance,  Leloup ’s  agency  and 
that  the  company’s  charter  authorized  it  to 
construct  and  operate  lines  of  telegraph  in 
and  between  the  various  states  of  the  Union, 
including  Alabama;  and  further,  that  on  j 
June  5,  1867,  the  company  accepted  the  re- 
strictions and  obligations  of  the  Act  of  Con- 
gress  of  July  24,  1866,  and  that  in  accordance 
with  its  charter  the  Act  of  Congress  and  agree-  t 
ments  with  the  railroad  companies,  it  con 
structed,  and  was  at  the  time  of  the  alleged 
breach  of  the  ordinance,  maintaining  and 
operating,  its  lines  of  telegraph  on  various  « 
specified  public  railroads  leading  into  Mo- 
bile, and  through  Alabama  and  several  other 
named  states,  and  into  others,  and  over  all 
the  principal  railroads,  post-roads,  and  mil- 
itary roads  in  the  United  States,  said  roads 
being  public  highways,  and  the  daily  mails 
being  regularly  carried  thereon  under  author- 
ity of  law  and  the  direction  of  the  post- 
master general ; and  under  and  across  navi- 
gable streams  in  said  states,  but  without 
interruption  to  navigation  of  the  streams,  or 
travel  on  such  military  and  post-roads.  That 
before  and  during  the  year  1883,  it  had  been 
and  still  was  engaged  in  the  business  of 
sending  and  receiving  telegrams  over  such 
lines  for  the  public  between  its  office  in 
Mobile  and  other  places  in  other  states  and 
territories  of  the  United  States,  and  to  and 
from  foreign  countries,  also  in  sending  tele- 
graphic communications  between  the  several 
departments  of  the  government  of  the  United' 
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States  and  their  officers  and  agents,  giving 
priority  to  said  official  telegraphic  communi- 
cations over  all  other  business,  such  official 
communications  being  sent  at  rates  fixed  by 
the  Postmaster  General  annually  since  June 
5,  1867.  To  this  plea  there  was  a demurrer 
which  was  sustained  by  the  circuit  court  and 
judgment  was  given  for  the  plaintiff,  and 
this^ judgment  affirmed  by  the  supreme  court 
of  Alabama.  The  Supreme  Court  of  the 
United  States  reversed  the  judgment,  and 
decided  : (1)  That  the  license  tax  imposed 

by  the  ordinance  was  purely  a tax  on  the 
privilege  of  doing  the  business  in  which  the 
telegraph  company  was  engaged,  the  com- 
pany being  also  required  to  pay  taxes  on  its 
property  as  other  corporations  and  individu- 
als, and  also  a tax  on  its  gross  receipts  with- 
in the  state ; (2)  Stating  that  the  question 
was  squarely  presented,  whether  a state,  as 
a condition  of  doing  business  within  its  ju- 
risdiction, may  exact  a license  tax  from  a 
telegraph  company,  a large  part  of  whose 
business  is  the  transmission  of  messages  from 
one  state  to  another,  and  between  the  United 
States  and  foreign  countries,  and  which  is 
invested  with  the  powers  and  privileges  con- 
ferred by  the  Act  of  Congress  of  July  24, 
1866,  and  other  acts  incorporated  in  title 
LXV.  of  the  Revised  Statutes.  Proceeding 
to  answer  this  question,  it  held  that  a state 
cannot  tax  a business  occupation  when  it  can- 
not tax  the  business  itself ; and  that  a tax 
on  the  occupation  of  doing  a business  is  a 
tax  on  the  business.  That  communication 
by  telegraph  is  commerce,  as  well  as  in  the 
nature  of  postal  service,  and  if  carried  on 
between  different  states  it  is  commerce  among 
the  several  states  and  directly  within  the 
power  of  regulation  conferred  upon  congress, 
and  free  from  the  control  of  state  regulations 
except  such  as  are  strictly  of  a police  char- 
acter. In  reply  to  the  argument  that  a por- 
tion of  the  company’s  business  was  internal 
to  the  state  and  therefore  taxable  by  the 
state,  it  is  said  that  such  fact  does  not  re- 
move the  difficulty ; that  the  tax  affects  the 
whole  business  without  discrimination,  and 
that  there  are  sufficient  modes  in  which  the 
internal  business,  if  not  already  taxed  in 
some  other  way,  may  be  subjected  to  taxa- 
tion without  the  imposition  of  a tax  which 
covers  the  entire  operation  of  the  company. 
The  cases  of  Pensacola  Teleg.  Go.  v.  Western 
U.  Teleg.  Go.  96  U.  S.  1,  24  L.  ed.  708,  and 
Western  U.  Teleg.  Go.  v.  Texas,  105  U.  S. 
460,  26  L.  ed.  1067,  are  also  referred  to  ap- 
provingly, and  the  conclusion  reached  in 
Leloup's  Gase  is  declared  to  be  plainly  with- 
in the  principles  of  the  decisions  in  Robbins 
v.  Shelby  Gounty  Taxing  Dist.  120  U.  S.  489, 
30  L.  ed.  695,  1 Inters.  Com.  Rep.  45,  and 
Philadelphia  & S.  Mail  SS.  Go.  v.  Pennsyl- 
vania, 122  U.  S.  326,  30  L.  ed.  1200,  1 Inters. 
Com.  Rep.  308,  and  the  case  is  held  to  be 
parallel  with  that  of  Brown  v.  Maryland,  25 
U.  S.  12  Wheat.  419,  6 L.  ed.  678,  and  the 
court  declares  that  the  fairest  and  most  just 
construction  of  the  Constitution  in  all  its 
parts  “leads  to  the  conclusion  that  no 
state  has  the  right  to  lay  a tax  on  in- 
terstate commerce  in  any  form,  whether 
by  way  of  duties  laid  on  the  transpor- 
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tation  of  the  subjects  of  that  commerce, 
or  on  the  receipts  derived  from  that  transpor- 
tation, or  on  the  occupation  or  business  of 
carrying  it  on,  and  the  reason  is  that  such 
taxation  is  a burden  on  that  commerce  and 
amounts  to  a regulation  of  it,  which  belongs 
solely  to  Congress.” 

It  will  be  well  to  notice  here  the  cases  of 
Pensacola  Teleg.  Go.  v.  Western  U.  Teleg.  Go. , 
and  of  the  same  company  v.  Texas , referred 
to  supra.  The  former  case  is  one  in  which 
it  was  held  that  the  above  Act  of  Congress  in 
so  far  as  it  declares  that  the  erection  of  tele- 
graph lines  shall,  as  against  state  interfer- 
ence, be  free  to  all  who  accept  its  terms  and 
conditions,  and  that  a telegraph  company 
shall  not  after  accepting  them,  be  excluded 
by  another  state  from  prosecuting  its  busi- 
ness within  her  jurisdiction,  is  a legitimate 
regulation  of  commercial  intercourse  among 
the  states,  and  appropriate  legislation  to  exe- 
cute the  powers  of  congress  over  the  postal 
service ; and  is  not  limited  in  its  operation 
to  such  military  and  post-roads  as  are  upon 
the  public  domain.  This  act,  it  will  be 
found,  gives  to  all  telegraph  companies  or- 
ganized under  the  laws  oT  any  of  the  states  the 
right  to  construct  telegraph  lines  through 
and  over  any  portion  of  the  public  domain 
of  the  United  States,  and  over  and  along  any 
of  the  military  and  post-roads  of  the  United 
States,  and  over  and  across  the  navigable 
streams  and  waters  of  the  United  States, 
with  certain  conditions  as  to  construction  ; 
and  grants  the  right  to  occupy  land  and  use 
materials ; and  enacts  that  telegraphic  com- 
munications between  the  several  departments 
of  the  general  government  and  their  officers 
and  agents  shall  in  their  transmission  over 
the  lines  of  such  companies  have  priority 
over  all  other  business,  and  be  sent  at  rates 
to  be  annually  fixed  by  the  Postmaster  Gen- 
eral ; and  also  enacting  that  before  any  com- 
pany shall  exercise  the  powers  and  privileges 
conferred  thereby  it  shall  file  its  written  ac- 
ceptance with  the  Postmaster  General  of  the 
restrictions  and  obligations  required  by  this 
act.  And  in  Western  U.  Teleg.  Go.  v.  Texas, 
where  a Texas  statute  required  every  chart- 
ered telegraph  company  doing  business  in 
that  state  to  pay  a tax  of  one  cent  on  every 
full -rate  message,  and  one  half  cent  for  every 
message  less  than  full  rate,  the  state  sued 
to  recover  the  tax  for  messages  of  which  a 
large  number  were  sent  to  places  outside  of 
the  state  and  by  officers  of  the  general  gov- 
ernment on  public  business.  There  was 
judgment  for  the  state,  no  deductions  being 
allowed  by  the  state  courts  for  messages  sent 
out  of  the  state  or  by  government  officers  on 
government  business.  The  Supreme  Court 
of  the  United  States,  in  reversing  the  judg- 
ment, says : “ The  . . . company  hav- 

ing accepted  the  restrictions  and  obligations 
of  this  provision  by  congress,  occupies  in 
Texas  the  position  of  an  instrument  of  for- 
eign and  interstate  commerce  and  of  a gov- 
ernment agent  for  the  transmission  of  mes- 
sages on  public  business.  Its  property  in 
the  state  is  subject  to  taxation  the  same  as 
other  property,  and  it  may  undoubtedly  be 
taxed  in  a proper  way  on  account  of  its  oc- 
cupation and  its  business.  The  precise  ques- 
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tion  now  presented  is  whether  the  power  to 
lax  its  occupation  can  be  exercised  by  plac- 
ing a specific  tax  on  each  message  sent  out 
of  the  state,  or  sent  by  public  officers  on  the 
business  of  the  United  States.  ...  As 
such,  so  far  as  it  operates  on  private  messages 
sent  out  of  the  state,  it  is  a regulation  of 
foreign  and  interstate  commerce  and  beyond 
the  power  of  the  state.  That  is  fully  estab- 
lished by  the  cases  already  cited.  As  to  the 
government  messages,  it  is  a tax  by  the  state 
on  the  means  employed  by  the  government 
of  the  United  States  to  execute  its  constitu- 
tional powers,  and  therefore  void.”  The 
conclusion  was  that  the  judgment  in  so  far 
as  it  included  taxes  for  government  messages 
or  those  sent  out  of  the  state,  was  erroneous, 
it  being  observed  that  any  tax  which  the 
state  might  put  on  messages  sent  by  private 
parties,  and  not  by  the  agents  of  the  general 
government,  from  one  place 'to  another  ex- 
clusively within  the  jurisdiction  of  the  state, 
will  not  be  repugnant  to  the  Federal  Consti- 
tution, and  that  whether  the  state  law  of 
Texas,  in  its  present  form,  could  be  used  to 
enforce  the  collection  of  such  a tax,  was  a 
question  entirely  within  the  jurisdiction  of 
the  courts  of  the  state,  and  as  to  which  the 
supreme  court  had  no  power  to  review.  Still 
another  case  involving  the  effect  of  the  Act 
of  Congress  referred  to  above  and  tending  also 
to  elucidate  the  question  before  us  independ- 
ent of  such  legislation,  is  Western  U.  Teleq . 
Co.  v.  Atty.  Gen.  of  Massachusetts , 125  U.  S. 
530,  31  L.  ed.  790.  The  valuation  of  the  en- 
tire capital  stock  of  the  company  was  ob- 
tained from  the  company,  and  from  this  there 
were  made  certain  deductions  allowable  in 
determining  the  assessable  value  of  such  en- 
tire stock,  and  the  value  of  the  property  of 
the  company  in  the  state  was  ascertained 
upon  the  basis  of  the  proportion  of  the  length 
of  the  lines  within  the  state  to  the  length  of 
its  lines  throughout  the  country,  and  this 
value  was  assessed  at  the  uniform  rate  of 
$14.14  on  each  $1000  of  valuation.  The 
company  contended  that,  in  view  of  the  Act 
of  Congress,  which  it  had  accepted,  no  tax 
could  be  claimed  for  that  part  of  its  line, — 
2334.55  out  of  2833.05  miles — that  was  over, 
under,  or  across  post  roads.  The  Massachu- 
setts law  had  a provision  to  the  effect  that 
upon  a failure  to  pay  the  taxes  required  to 
be  paid  to  the  treasurer,  he  might  commence 
an  action  for  the  recovery  of  the  same,  and 
further,  that  all  penalties  denominated  by 
the  g,ct  might  be  collected  by  informations, 
and  that  upon  such  information  the  court 
might  issue  an  injunction  restraining  the 
further  prosecution  of  business  by  the  cor- 
poration, company,  copartnership,  or  associa- 
tion until  all  such  taxes  due,  or  penalties 
incurred,  should  be  paid,  with  interest  and 
costs.  The  tax  was  held  by  the  supreme 
court  to  be  essentially  an  excise  on  the  cap- 
ital of  the  corporation,  imposed  in  an  attempt 
by  the  commonwealth  to  ascertain  the  just 
amount  which  any  corporation  engaged  in 
business  within  its  limits  should  pay  as  a 
contribution  to  the  support  of  its  government 
on  the  amount  and  value  of  the  capital  em- 
ployed bv  the  company  therein  ; or  as  else- 
where said  the  tax  though  nominally  upon 
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the  shares  of  the  capital  stock  is  in  effect  a 
tax  upon  that  organization  on  account  of 
property  owned  and  used  by  it  in  the  state, 
and  the  proportion  of  the  length  of  its  lines  in 
the  state  to  their  entire  length  throughout  the 
whole  country,  is  made  the  basis  for  ascer- 
taining the  value  of  that  property.  While, 
says  the  opinion,  the  state  could  not  inter- 
fere by  any  specific  statute  to  prevent  a cor- 
poration from  placing  its  lines  along  these 
post -roads,  or  stop  the  use  of  them  after  they 
were  placed  there,  nevertheless  the  company 
receiving  the  benefit  of  the  laws  of  the  state 
for  the  protection  of  its  property  and  its 
rights,  is  liable  to  be  taxed  upon  its  real  and 
personal  property  as  any  other  person  would 
be  ; and  that  it  never  could  have  been  in- 
tended by  Congress  in  conferring  upon  a cor- 
poration of  one  state  the  authority  to  enter 
the  territory  of  another  and  erect  its  poles 
and  lines  therein  to  establish  the  proposition 
that  such  a company  owed  no  obedience  to 
the  laws  of  the  state  into  which  it  thus  en- 
tered, and  was  under  no  obligation  to  pay 
its  fair  proportion  of  the  taxes  necessary  to 
its  support.  The  tax  was  held  to  be  valid, 
but  that  part  of  the  state  legislation  which 
authorized  an  injunction  was  decided  to  be 
void,  the  court  observing  that  the  effect  of 
the  injunction  was  to  utterly  suspend  the 
business  of  the  company  and  defeat  its  opera- 
tions within  the  state ; that  if  Congress  had 
authority  to  say  that  the  company  might  con- 
struct and  operate  its  telegraph  over  these 
lines,  the  state  can  have  no  authority  to  say 
it  cannot  be  done ; but  that  in  holding  this 
portion  of  the  act  to  be  void,  it  was  not 
meant  to  deprive  the  state  of  the  power  to 
assess  and  collect  the  tax. 

In  Crutcher  v.  Kentucky , 141  U.  S.  47,  35 
L.  ed.  649,  a statute  of  Kentucky  made  it 
unlawful  for  any  agent  of  any  express  com- 
pany, not  incorporated  by  the  laws  of  that 
state,  to  carry  on  the  business  of  transporta- 
tion in  that  state  without  first  obtaining  a 
license  therefor  from  the  auditor,  and  before 
the  auditor  could  issue  such  license  to  any 
agent  of  any  company  incorporated  by  any 
state  of  the  United  States,  there  had  to  be 
filed  with  such  officer  a copy  of  the  company’s 
charter  and  a sworn  statement  showing  the 
assets  and  liabilities  of  the  company,  amount 
of  capital  stock,  how  paid,  and  of  what  the 
assets  of  the  company  consist,  and,  in  short, 
the  financial  condition  of  the  company,  and 
that  it  was  possessed  of  $150,000  either  in 
cash  or  safe  investments  inclusive  of  stock 
notes  ; such  statement  to  be  renewed  annually. 
A fee  of  $5  to  be  paid  by  the  company  or 
agent  was  allowed  to  the  auditor  for  issuing 
the  license,  and  a like  fee  for  filing  copy  of 
charter,  and  of  ten  dollars  for  filing  original 
and  annual  statements.  Crutcher  was  in- 
dicted for  doing  business  as  the  agent  of  the 
United  States  Express  Company,  an  express 
company  not  incorporated  by  the  laws  of 
Kentucky,  but  trading  and  doing  business 
as  a common  carrier  by  express  of  goods  and 
other  things  of  value  in  and  through  the 
county  of  Franklin  and  state  of  Kentucky 
without  having  any  license  so  to  do,  either  for 
himself  or  for  such  company,  and  on  a plea 
of  not  guilty,  was  found  guilty  and  sentenced 
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to  pay  a tine.  There  was  an  agreed  statement 
of  facts,  including  in  its  admissions  the 
agency,  the  incorporation  and  absence  of  li- 
cense, and  the  doing  of  business  ordinarily 
done  by  express  companies  in  this  country,  of 
carrying  goods  and  freight  for  hire  not  only 
between  points  in  the  state,  but  also  from 
points  in  the  state  to  points  out  of  it,  and 
vice  versa.  The  statement  also  showed  the 
total  amount  of  business  done  at  the  Frankfort 
•office  in  November,  1888,  and  that  not  quite 
one  fourth  of  it  was  local  to  the  state,  and 
the  balance  was  between  places  in  the  state 
and  places  outside  of  it.  The  court  of  ap- 
peals of  Kentucky  affirmed  the  judgment  of 
conviction  ; but  the  Supreme  Court  of  the 
United  States  reversed  it,  and  in  doing  so 
said  of  the  statute  that  it  required  from  the 
agent  of  every  express  company  a license  be- 
fore he  can  carry  on  any  business  for  the  com- 
pany in  the  state,  and  that  this  of  course 
embraced  interstate  business  as  well  as  busi- 
ness confined  wholly  within  the  state,  and 
was  a prohibition  against  the  carrying  on  of 
interstate  business  without  a compliance  with 
the  state  law.  The  requirement  of  the  state- 
ment as  to  $150,000  investment  is  also  held 
to  be  a regulation  of  such  commerce  in  its 
application  to  corporations  or  associations 
engaged  in  that  business  and  a subject  be- 
longing to  the  jurisdiction  of  the  national, 
and  not  the  state  legislature.  “ If,  ” says  the 
opinion,  “a  partnership  firm  of  individuals 
should  undertake  to  carry  on  the  business  of 
interstate  commerce  between  Kentucky  and 
other  states,  it  would  not  be  within  the  prov- 
ince of  the  state  legislature  to  exact  condi- 
tions on  which  they  should  carry  on  their 
business,  nor  to  require  them  to  take  out  a 
license  therefor.  To  carry  on  interstate  com- 
merce is  not  a franchise,  or  a privilege 
granted  by  the  state ; it  is  a right  which 
every  citizen  of  the  United  States  is  entitled 
to  exercise  under  the  Constitution  and  laws 
of  the  United  States ; and  the  accession  of 
mere  corporate  facilities,  as  a matter  of  con- 
venience in  carrying  on  their  business  can- 
not have  the  effect  of  depriving  them  of  such 
right  unless  Congress  should  see  fit  to  inter- 
pose some  contrary  regulation  on  the  sub- 
ject.” In  citing  Pickard  v.  Pullman  South- 
ern Oar  Co.  117  U.  S.  34,  29  L.  ed.  785,  and 
other  cases,  observes  the  opinion,  the  court 
has  frequently  decided  that  a state  law  is 
unconstitutional  and  void  which  requires  a 
party  to  take  out  a license  for  carrying  on 
interstate  commerce,  no  matter  how  specious 
the  pretext  may  be  for  imposing  it.  Again, 
the  court,  addressing  itself  to  the  fact  that 
the  statement  shows  some  business  of  a purely 
domestic  character  to  have  been  done,  says : 
‘This  is  probably  quite  as  much  for  the  ac- 
commodation of  the  people  of  that  state  as  for 
the  advantage  of  the  company.  But  whether 
or  not,  it  does  not  obviate  the  objection  that 
the  regulations  as  to  license  and  capital  stock 
are  imposed  as  conditions  on  the  company’s 
carrying  on  the  business  of  interstate  com- 
merce which  was  manifestly  the  principal 
object  of  its  organization.  These  regulations 
are  clearly  a burden  and  restriction  on  that 
commerce.  Whether  intended  as  such  or  not 
they  operate  'as  such.  But  taxes  or  license 
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fees  in  good  faith  imposed  exclusively  on 
express  business  carried  on  wholly  within 
the  state  would  be  open  to  no  such  objection.  ” 
The  opinion  also  distinguishes  the  case  from 
those  of  foreign  corporations  seeking  to  do  a 
business  which  does  not  belong  to  the  regu- 
lating power  of  Congress,  as  insurance  busi 
ness,  and  manufacturing,  and  all  other  cor- 
porations whose  business  is  of  a local  and 
domestic  nature,  as  to  all  of  which  the  state 
has  full  power  to  prescribe  the  conditions  of 
their  doing  such  business  in  its  limits.  Bank 
of  Augusta  v.  Earle , 38  U.  S.  13  Pet.  519, 
10  L.  ed.  274;  Paul  v.  Virginia , 75  U.  S. 
8 Wall.  168,  19  L.  ed.  357 ; Liverpool  & L. 
L.  & F.  Ins.  Co.  v.  Oliver,  77  U.  S.  10  Wall. 
566,  19  L.  ed.  1029:  Cooper  Mfg.  Co.  v.  Fergu- 
son, 113  U.  S.  727,  28  L.  ed.  1137 ; Philadel- 
phia Fire  Asso.  v.  New  York,  119  U.  S.  110, 
30  L.  ed.  342.  The  act  was  held  null  and 
void  as  applied  to  the  case  of  Crutcher. 

The  case  of  Maine  v.  Grand  Trunk  R.  Co. 
142  U.  S.  217,  35  L.  ed.  994,  3 Inters.  Com. 
Rep.  807,  cited  by  the  attorney  general, 
holds,  as  the  same  is  summarized  in  the  syl- 
labus, that  a statute  which  requires  every 
corporation,  person  or  association,  operating 
a railroad  within  the  state,  to  pay  an  annual 
tax  for  the  privilege  of  exercising  its  fran- 
chises therein,  to  be  determined  by  the 
amount  of  its  gross  transportation  receipts, 
and  further  provides  that  when  applied  to  a 
railroad  lying  partly  within  and  partly  with- 
out the  state,  or  to  one  operated  as  a part  of 
a line  or  system  extending  beyond  the  state, 
the  tax  shall  be  equal  ‘to  the  proportion  of 
the  gross  receipts  in  the  state,  to  be  ascer- 
tained in  the  manner  provided  by  the  stat- 
ute, does  not  conflict  with  the  Constitution 
of  the  United  States,  and  the  tax  thereby  im- 
posed upon  a foreign  corporation  operating 
a line  of  railway  partly  within  and  partly 
without  the  state  is  one  within  the  power  of 
the  state  to  levy.  By  the  terms  of  the  stat- 
ute passed  in  1881  it  was  provided  that 
“every  corporation,  person,  or  association, 
operating  any  railroad  in  this  state,  shall  pay 
to  the  state  treasurer  for  the  use  of  the  state 
an  annual  excise  tax  for  the  privilege  of  ex- 
ercising its  franchise  in  this  state.  . . 

The  named  railway  company  was  a Canadian 
corporation  having  its  place  of  business  at 
Montreal.  Its  railroad  in  Maine  had  been 
constructed  by  a Maine  corporation,  whose 
charter  authorized  it  to  construct  and  operate 
a railroad  from  Portland  to  the  boundary  of 
the  state ; and  with  the  permission  of  New 
Hampshire  and  Vermont  it  constructed  a rail 
road  from  that  city  to  a point  in  Vermont, 
In  1853  the  Maine  company  leased  its  rights 
and  privileges  to  the  Canadian  company 
which,  since  then,  had  operated  the  road  and 
used  its  franchises.  The  manner  of  ascertain- 
ing the  amount  of  the  tax  was  as  follows: 
The  amount  of  gross  transportation  receipts 
for  the  year  ending  September  30  preceding 
the  levying  of  the  tax  was  to  be  divided  by 
the  number  of  miles  of  railroad  operated,  to 
ascertain  the  gross  receipts  per  mile,  and  the 
tax  was  to  be  fixed  on  a scale  of  percentage 
varying  according  to  the  average  receipts  per 
mile,  not  to  exceed  in  any  event  a stated  per 
centum  ; and  when  a road  lay  partly  within 
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and  partly  without  the  state,  or  is  operated 
as  a part  of  a system  extending  beyond  the 
state,  the  gross  transportation  receipts  of  the 
railroad  line  or  system  over  its  whole  extent 
within  and  without  the  state  were  to  be  di- 
vided by  the  total  number  of  miles  operated 
to  obtain  the  gross  receipts  per  mile,  and  the 
gross  receipts  in  the  state  were  to  be  taken  to 
be  the  average  gross  receipts  per  mile  mul- 
tiplied by  the  number  of  miles  operated 
within  the  state.  The  supreme  court  held 
the  tax  to  be  an  excise  tax  upon  the  corpora- 
tion for  the  privilege  of  exercising  its  fran- 
chise within  the  state  of  Maine,  and  it  is 
said  in  the  opinion  that  the  privilege  of  ex- 
ercising the  franchise  of  a corporation  with- 
in a state  is  generally  one  of  value,  and  often 
of  great  value  and  the  subject  of  earnest  con- 
tention, and  that  as  the  granting  of  the  priv- 
ilege rests  entirely  in  the  discretion  of  the 
state,  whether  the  corporation  be  of  domestic 
or  foreign  origin,  it  may  be  conferred  upon 
such  conditions,  pecuniary  or  otherwise,  as 
the  state  in  its  judgment  may  deem  most 
conducive  to  its  interest  and  policy ; and  it 
may  require  the  payment  into  its  treasury 
each  year  of  a specific  sum,  or  may  apportion 
the  amount  exacted  according  to  the  value  of 
the  business  permitted  as  disclosed  by  its 
gains  or  receipts  of  present  or  of  past  years. 
And  further,  that  the  erroneous  ruling  of  the 
lower  court  to  the  effect  that  the  tax  in  ques- 
tion was  a regulation  of  interstate  and  for- 
eign commerce,  was  founded  upon  the  as- 
sumption that  a reference  by  the  statute  to 
the  transportation  receipts  and  adopting  a 
certain  percentage  of  the  same  for  determin- 
ing the  amount  of  the  excise  tax,  was  in  ef- 
fect the  imposition  of  the  tax  upon  such  re- 
ceipts, and  therefore  an  interference  with 
interstate  and  foreign  commerce;  whereas 
the  resort  to  the  stated  methods  was  not  an 
interference  with  transportation,  domestic  or 
foreign,  over  the  road  of  the  railroad  com- 
pany or  any  regulation  of  commerce  consist- 
ing in  such  transportation  ; and  there  being- 
no  levy  by  the  statute  on  the  receipts  them- 
selves, either  in  form  or  fact,  they  constitut- 
ing merely  the  means  of  ascertaining  the 
value  of  the  privilege  conferred.  The  case 
is  assimilated  by  the  court  to  that  of  Home 
Ins.  Co.  of  New  York  v.  New  York , 134  U. 
S.  594,  33  L.  ed.  1025,  where  a portion  of 
the  capital  stock  of  the  company  was  invested 
in  bonds  of  the  United  States,  and  by  an  act 
of  the  legislature  of  New  York  it  was  de- 
clared that  certain  classes  of  companies  with 
certain  exceptions,  incorporated  under  the 
laws  of  that  state  or  of  any  other  state  or 
country  and  doing  business  in  New  York, 
should  be  subject  to  a tax  on  its  corporate 
franchise  or  business  to  be  computed  at  a vary- 
ing percentage  on  its  capital  stock  according 
as  its  dividends  thereon  should  be  more  or 
less,  or  there  should  be  no  dividend,  as  stated 
in  the  act.  The  company  resisted  the  pay- 
ment of  the  tax,  asserting  that  it  was  one 
upon  the  capital  stock  of  the  company,  and 
that  consequently  there  should  be  deducted 
from  the  amount  of  the  tax  a sum  bearing 
the  same  ratio  thereto  that  the  amount  in- 
vested in  government  bonds,  which  were  ex- 
empt from  taxation,  bore  to  its  capital  stock, 
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and  that  the  law  requiring  a tax,  without 
such  reduction,  was  unconstitutional  and 
void.  It  was  held,  however,  that  the  tax 
was  not  on  the  capital  stock  nor  upon  any 
bonds  of  the  United  States  composing  a part 
thereof,  but  upon  the  corporate  franchise  or 
business  of  the  company,  and' that  reference 
was  only  made  to  the  stock  and  dividends 
for  the  purpose  of  determining  the  amount  j' 
of  the  tax  to  be  enacted  each  year. 

In  1879  the  legislature  of  Pennsylvania  j 
enacted  a statute  to  the  effect,  as  far  as  it  ; 
need  be  stated,  that  no  foreign  corporation, 
except  insurance  companies,  that  did  not  in- 
vest and  use  its  capital  in  that  common- 
wealth, should  have  an  office  or  offices  there- 
in for  the  use  of  its  officers,  stockholders, 
agents,  or  employes,  unless  it  should  have  > 
first  obtained  from  the  auditor  general  an  an- 
nual license  so  to  do,  and  for  such  license  | 
pay  into  the  state  treasury  annually  one 
fourth  of  a mill  on  each  dollar  of  capital  > 
stock  that  it  was  authorized  to  have,  such  I 
payment  to  be  made  before  the  license  could 
issue.  This  statute  has  been  before  the  Su- 
preme Court  of  the  United  States  in  the  case  j 
of  Pembina  Consol.  Silver  Min.  & Mill.  Co. 
v.  Pennsylvania , 125  U.  S.  181,  31  L.  ed.  j 
650,  2 Inters.  Com.  Rep.  24,  and  in  Norfolk 
& W.  P.  Co.  v.  Pennsylvania , 136  U.  S.  114, 
34  L.  ed.  394,  3 Inters.  Com.  Rep.  178.  In 
the  former  case  it  appeared  merely  that  the, 
appellant  company,  a corporation  organized" 
under  the  laws  of  Colorado,  for  the  purpose 
of  carrying  on  a general  mining  and  milling; 
business  in  that  state,  with  its  principal  of-  j 
fice  there,  had  an  office  in  the  city  of  Phila- 
delphia, Pennsylvania,  for  the  use  of  its  offi- 
cers, stockholders,  agents  and  employes,  and, 
not  having  complied  with  the  law,  an  action 
was  brought  to  recover  of  it  the  tax  and 
penalty  authorized  by  the  statute.  The  tax 
was  sustained  by  the  Supreme  Court  of  the 
United  States  as  not  in  conflict  with  the  com- " 
merce  clause  of  the  Constitution  ; and  Judge{ 
Field  speaking  for  the  court  said  of  the  stat-: 
ute  that  it  imposed  no  prohibition  upon  the? 
transportation  into  Pennsylvania  of  the  pro- 
ducts of  the  corporation  or  upon  their  salej 
in  the  commonwealth,  but  exacted  only  a li- 
cense tax  from  the  corporation  when  it  has* 
an  office  in  the  commonwealth  for  the  use  of 
its  officers,  stockholders,  agents  or  employes  ; 
and  it  is  also  observed  by  him,  that  the  only 
limitation  upon  the  power  of  a state  to  ex- 
clude a foreign  corporation  from  doing  bus- 
iness within  its  limits,  or  hiring  officers  for 
that  purpose  or  to  exact  conditions  for  al- 
lowing it  to  do  business  or  have  offices  there, 
arises  where  the  corporation  is  in  the  employ 
of  the  Federal  government,  or  where  its  bus- 
iness is  strictly  commerce  interstate  or  for- 
eign ; that  the  control  of  such  commerce  be- 
ing in  the  Federal  government,  is  not  to  be 
restricted  by  state  authority.  In  the  second 
case  there  was  a different  state  of  facts.  The 
road  of  the  railroad  company,  a corporation 
existing  under  the  laws  of  Virginia  and 
West  Virginia,  though  entirely  within  the 
two  states  named,  was  a link  in  a through  i 
line  of  railroad  by  which  passengers  and  [ 
freight  were  carried  into  Pennsylvania  from  J 
other  states,  and  from  that  state  to  other 
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states;  and  it  kept  its  office  in  Philadelphia 
for  its  stockholders,  officers,  agents,  and  em- 
ployes for  the  “furtherance  of  its  business 
interests  in  the  matter  of  its  commercial  re- 
lations,” and  did  not  “exercise  or  seek  to 
exercise  any  privilege  or  franchise  not  im- 
mediately connected  with  interstate  com- 
merce, and  required  for  the  purpose  thereof.  ” 
The  Pennsylvania  courts  held  that  the  com- 
pany was  subject  to  the  tax  imposed  by  the 
statute,  but  the  Supreme  Court  of  the  United 
States  decided  that  the  office  wTas  maintained 
because  of  the  necessities  of  the  interstate 
business  of  the  company,  and  for  no  other 
purpose,  and  that  a tax  upon  the  company 
was  therefore  a tax  upon  one  of  the  means 
or  instrumentalities  of  the  company’s  inter- 
state commerce,  and  as  such  was  in  violation 
of  the  commerce  clause  of  the  Constitution. 

In  McCall  v.  California , 136  U.  S.  104,  34 
L.  ed.  392,  the  appellant  was  an  agent  in 
the  city  and  county  of  San  Francisco  for  the 
New  York,  Lake  Erie  & Western  Railroad 
Company,  a railroad  corporation  having  its 
principal  place  of  business  in  Chicago,  and 
operating  a continuous  line  of  road  between 
Chicago  and  New  York  ; and  as  such  agent 
his  duties  consisted  in  soliciting  passenger 
traffic  in  that  city  and  county  over  such  road. 
He  did  not  sell  tickets  to  passengers  over  that 
or  any  other  road,  but  took  the  passengers  to 
the  Central  Pacific  Railroad  Company  where 
tickets  were  sold  them.  The  only  duty  he 
was  required  to  perform  for  such  company 
was  to  induce  people  who  contemplated  tak- 
ing a trip  east  to  be  booked  over  the  line  he 
represented,  he  neither  receiving  nor  paying 
out  any  money  or  other  valuable  considera- 
tion on  account  thereof.  An  ordinance  of 
San  Francisco  prescribed  certain  rates  of  li- 
cense, and,  among  others,  “for  every  rail- 
road agency,  twenty -five  dollars  per  quarter,  ” 
and  made  any  violation  of  the  ordinance  a 
misdemeanor.  McCall  was  convicted  by  the 
state  court  upon  the  above  state  of  facts  and 
the  further  circumstance  that  he  had  not  com- 
plied with  the  ordinance.  The  tax  was  ex- 
acted of  him  as  a condition  precedent  to  car- 
rying on  the  business.  “It  is  admitted,” 
says  the  opinion  of  the  Supreme  Court  of 
the  United  States,  reversing  the  state  court, 
that  “the  travel  which  it  was  his  business  to 
solicit  was  not  from  one  place  to  another 
within  the  state  of  California.  His  business 
therefore  as  a railroad  agent  had  no  connec- 
tion direct  or  indirect  with  any  domestic 
commerce  between  two  or  more  places  within 
the  state.  His  employment  was  limited  ex- 
clusively to  inducing  persons  in  the  state  of 
California  to  travel  from  that  state  into  and 
through  other  states  to  the  city  of  New  York.  ” 
The  conclusion  was,  the  business  of  the  agent 
was  interstate  commerce,  and  that  the  tax 
was  forbidden  by  the  federal  organic  law. 

In  Pullman  Palace  Car  Co.  v.  Pennsylvania, 
141  U.  S.  18,  35  L.  ed.  613,  3 'Inters.  Com. 
Rep.  595,  the  decision  was  that  a state  stat- 
ute imposing  a tax  on  the  capital  stock  of 
all  corporations  engaged  in  the  transporta- 
tion of  freight  or  passengers  within  the  state, 
under  which  a corporation  of  another  state  en- 
gaged in  running  railroad  cars  into,  through, 
and  out  of  the  state,  and  having  at  all  times 
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a large  number  of  such  cars  within  the  state, 
is  taxed  by  taking  as  the  basis  of  assessment- 
such  proportion  of  its  capital  stock  as  the 
number  of  miles  of  railroad  over  which  its 
cars  are  run  within  the  state  bears  to  the 
whole  number  of  miles  in  that  and  other  states 
over  which  its  cars  are  run,  does  not,  as  ap- 
plied to  such  a corporation,  violate  the  in- 
terstate commerce  provision  of  the  Federal 
Constitution.  In  the  opinion  of  the  court, 
by  Judge  Gray,  it  is  said,  citing  Moran  v. 
New  Orleans , 112  U.  S.  69,  28  L.  ed.  653  ; 
Pickard  v.  Pullman  Southern  Car  Co.  117  U. 
S.  34,  29  L.  ed.  785  ; Robbins  v.  Shelby  County 
Taxing  Dist.  and  Leloup  v.  Port  of  Mobile, 
supra,  that  much  reliance  was  placed  by  the 
plaintiff  in  error  upon  the  cases  in  which  it 
has  been  decided  that  citizens  or  corporations 
of  one  state  cannot  be  taxed  by  another  state 
for  a license  or  privilege  to  carry  on  inter- 
state or  foreign  commerce  within  its  limits, 
and  is  then  observed  that  in  each  of  those 
cases  the  tax  was  not  on  the  property  em- 
ployed in  the  business,  but  upon  the  right  to 
carry  on  the  business  at  all,  and  was  there- 
fore held  to  impose  a direct  burden  on  the 
commerce  itself. 

In  Robbins  v.  Shelby  County  Taxing  Dist.  120 
U.  S.  489,  30  L.  ed.  694,  1 Inters.  Com.  Rep. 
45,  a Tennessee  statute  enacted  that  “all 
drummers  and  all  persons  not  having  a regu- 
lar licensed  house  of  business  in  the  taxing 
district  offering  for  sale  or  selling  goods, 
wares,  or  merchandise  therein,  by  sample, 
shall  be  required  to  pay  to  the  county  trustee, 
the  sum  of  $10  per  week  or  $25  per  month  for 
such  privilege,  and  no  license  shall  be  is- 
sued for  a longer  period  than  three  months.” 
Robbins,  according  to  the  agreed  statement 
of  facts,  was  a citizen  and  resident  of  Cin- 
cinnati, Ohio,  and  was  engaged  in  the  tax- 
ing district  of  Shelby  county,  Tennessee,  in 
the  business  of  drumming — soliciting  trade 
by  the  use  of  samples — for  the  firm  of  Rose, 
Robbins  <&  Co. , doing  business  at  Cincinnati, 
all  the  members  thereof  being  citizens  and 
residents  of  Cincinnati,  for  which  firm  he 
worked  as  a drummer,  the  firm  being  engaged 
in  the  selling  of  paper  and  other  articles 
used  in  the  book  stores  of  the  stated  taxing 
district.  Robbins  was  arrested  for  drumming 
in  the  district  without  a license.  There  was 
judgment  against  Robbins,  and  on  appeal  it 
was  affirmed  by  the  supreme  court  of  Tennes- 
see, from  which  court  the  case  was  carried 
to  the  Supreme  Court  of  the  United  States, 
where  the  judgment  was  reversed  on  the 
ground  that  the  legislation,  in  so  far  as  it  ap 
plied  to  cases  like  that  then  under  considera- 
tion, was  a regulation  of  commerce  among 
the  states,  and  unconstitutional.  In  Ficklen 
v.  Shelby  County  Taxing  Dist.  145  U.  S.  1,  36 
L.  ed.  601,  4 Inters.  Com.  Rep.  79,  Ficklen 
and  Cooper  & Co.  were  respectively  com- 
mercial agents  or  brokers  having  an  office  in 
the  district,  and  in  1887  took  out  licenses 
for  their  said  business  under  a statute  of 
Tennessee  which  provided  that  “every  per- 
son or  firm  dealing  in  cotton  or  any  other 
article  whatever,  whether  as  factor,  broker, 
buyer  or  seller,  on  commission  or  otherwise, 
$50  per  annum,  and  in  addition  every  such 
person  or  firm  shall  be  taxed  ad  valorem  ten 
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cents  on  every  hundred  dollars  of  amount  of 
capital  invested  or  used  in  such  business 
. . And  provided  further  that  if  the  per- 

son or  persons  taxed  in  this  subsection  have 
no  capital  invested  they  shall  pay  two  and 
one  half  per  cent  on  their  gross  year  commis- 
sions, charges,  or  compensation  for  said  busi- 
ness, and  at  the  time  of  taking  out  said  li- 
cense they  shall  give  bond  to  return  said 
gross  commissions,  charges,  or  compensation 
to  the  trustee  at  the  end  of  the  year,  and  at 
the  end  of  the  year  they  shall  make  return 
to  said  trustee  accordingly  and  pay  him  the 
said  two  and  one  half  per  cent.”  During  the 
year  for  which  they  took  out  license  all  the 
sales  negotiated  by  Ficklen  were  made  on 
behalf  of  principals  residing  in  other  states, 
and  the  goods  so  sold  were  at  the  time  of  the 
sale  in  other  states  to  be  shipped  to  Tennes- 
see as  sales  should  be  effected.  During  the 
same  time  at  least  nine  tenths  of  the  commis- 
sions of  Cooper  & Co.  were  derived  from 
similar  sales.  They  had  no  capital  invested 
in  their  business.  At  the  expiration  of  the 
stated  year  they  applied  for  a renewal  of 
their  license  for  1888,  tendering  each  the  tax 
and  fee  therefor,  but  as  they  had  made  no 
return  of  their  commissions  and  no  payment 
of  the  percentage  on  their  commissions,  the 
application  was  denied.  Thereupon  they 
tiled  a bill  to  restrain  the  collection  of  the 
percentage  tax  for  the  past  year,  and  also  to 
restrain  any  interference  with  their  current 
business,  claiming  that  the  tax  was  a tax  on 
interstate  commerce.  The  Supreme  Court  of 
the  United  States  held  that  if  the  tax  could 
be  said  to  affect  interstate  commerce  in  any 
way,  it  did  so  incidentally  and  so  remotely  as 
not  to  amount  to  a regulation  of  it ; and  that 
under  the  circumstances  the  complainants 
could  not  resort  to  the  court  simply  on  the 
ground  that  the  authorities  had  refused  to 
issue  a new  license  without  the  payment  of 
the  stipulated  tax.  Speaking  here  for  all 
the  court,  except  Harlan,  J. , who  dissented, 
there  being,  however,  one  vacancy,  Chief  Jus- 
tice Fuller  said  of  the  Robbins  case,  supra, 
that  the  question  involved  there  was,  in  the 
language  of  Judge  Bradley,  who  wrote  the 
opinion  of  the  court : “ Whether  it  is  com- 

petent for  a state  to  levy  a tax  or  impose  any 
other  restrictions  upon  the  citizens  or  inhab- 
itants of  any  other  state  for  selling  or  seek- 
ing to  sell  their  goods  in  said  state  before 
they  are  introduced  therein,”  and  that  it  was 
decided  that  it  was  not ; yet  that  it  was  con- 
ceded that  commerce  among  the  states  might 
be  legitimately  incidentally  affected  by  state 
laws  when  they,  among  other  things,  pro- 
vided “for  the  imposition  of  taxes  upon  per- 
sons residing  within  the  state  or  belonging 
to  its  population  and  upon  avocations  and 
employments  pursued  therein,  not  directly 
connected  with  foreign  or  interstate  com- 
merce, or  with  some  other  employment  or 
business  exercised  under  authority  of  the  con- 
stitution and  laws  of  the  United  States.” 
That  in  Robbins  case  the  tax  was  held  in  ef- 
fect not  to  be  a tax  on  him,  but  on  his  princi- 
pals, while  in  the  Ficklen  case  it  was  clearly 
levied  upon  the  parties  in  respect  of  the  gen- 
eral commission  business  they  conducted, 
and  their  property  engaged  therein  or  their 
4 Inter  S. 


profits  realized  therefrom.  “No  doubt,”  he 
further  says,  “ can  be  entertained  of  a right 
of  a state  legislature  to  tax  trades,  profes- 
sions, and  occupations  in  the  absence  of  in- 
hibition in  the  state  constitution,  and  where 
a resident  citizen  engages  in  general  business 
subject  to  a particular  tax,  the  fact  that  the 
business  done  chances  to  consist  for  the  time 
being  wholly  or  partially  in  negotiating- 
sales  between  resident  and  nonresident  mer- 
chants of  goods  situated  in  another  state,  does 
not  necessarily  involve  the  taxation  of  inter- 
state commerce,  forbidden  by  the  constitu- 
tion.” Referring  to  what  was  said  in  Lyrig 
v.  Michigan , 185  U.  S.  161,  166,  84  L.  ed. 
150,  158,  3 Inters.  Com.  Rep.  143,  he  ob- 
serves, but  here  the  tax  is  not  laid  on  the 
occupation  or  business  of  carrying  on  inter- 
state commerce,  or  exacted  as  a condition  of 
doing  any  particular  commission  business, 
and  that  the  complainants  voluntarily  sub- 
jected themselves  thereto  in  order  to  do  a 
general  business.  And  as  to  Wiggins  Ferry 
Co.  v.  East  St.  Louis , 107  U.  S.  365,  27  L. 
ed.  419,  where  an  annual  license  fee  was  im- 
posed on  a ferry  company  by  the  city  of  East 
St.  Louis,  Illinois,  the  company  having  been 
chartered  by  that  state  and  being  domiciled 
in  the  city,  but  its  boats  plying  between  there 
and  St.  Louis,  Missouri,  he  quotes  from  the 
opinion  therein  as  follows:  “The  exaction 

of  a license  fee  is  an  ordinary  exercise  of 
the  police  power  by  municipal  corporations. 
When,  therefore,  a state  expressly  grants  to  an 
incorporated  city  as  in  this  case  the  power  to  ! 
‘license,  tax  and  regulate  ferries,’  the  latter 
may  impose  a license  tax  on  the  keepers  of 
ferries,  although  their  boats  ply  between  i 
lands  lying  in  two  different  states,  and  the  ■ 
act  by  which  this  section  is  authorized  will 
not  be  held  to  be  a regulation  of  commerce 
and  of  McCall  v.  California,  supra , he  says 
that  the  decision  was  because  the  business  of 
the  agency  was  carried  on  with  the  purpose  > 
to  assist  in  increasing  the  amount  of  passen-  i 
ger  traffic  over  the  road,  and  was  therefore  a : 
part  of  the  commerce  of  the  road,  and  hence  j 
of  interstate  commerce  ; and  of  Philadelphia  tfc  ) 
S.  Mail  SS.  Co.  v.  Pennsylvania,  122  I.  8.  f 
326,  30  L.  ed.  1200,  1 Inters.  Com.  Rep.  308,  * 
he  remarks  that  the  specific  gross  receipts  f 
were  taxed  as  such,  taxed  “not  only  because 
they  are  money  or  its  value,  but  because 
they  were  received  for  transportation.”  Re- 
ferring to  Maine  v.  Grand  Trunk  R.  Co.  su- 
pra, he  says,  since  a railroad  company  en- 
gaged in  interstate  commerce  is  liable  to  pay 
an  excise  tax  according  to  the  value  of  the 
business  done  in  the  state,  ascertained  as  it 
was  there,  it  is  difficult  to  see  why  a citizen 
doing  a general  business  at  the  place  of  his 
domicil  should  escape  payment  of  his  share  of 
the  burdens  of  municipal  government  because 
the  amount  of  his  tax  is  arrived  at  by  refer- 
ence to  his  profits.  “This  tax  is  not  on  the 
goods,  or  on  nonresident  merchants,  and  if  it 
can  be  said  to  affect  in  any  way  it  is  inci- 
dentally and  so  remotely  as  not  to  amount  to  a 
regulation  of  such  commerce.  . . . What 

position  they  would  have  occupied  if  they  had 
not  undertaken  to  do  a general  commission 
business,  and  had  taken  out  no  license  there- 
for, but  has  simply  transacted  business  for 
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nonresident  principals,  is  an  entirely  differ- 
ent question  which  does  not  arise  on  this 
record. ” 

The  present  case  is  also  clearly  distin- 
guishable from  Pickard  v.  Pullman  Southern 
Car.  Co.  117  U.  S.  34,  29  L.  ed.  785,  where 
a Tennessee  statute  imposing  a privilege  tax 
of  $30  per  annum  on  every  sleeping  car  or 
coach  used  or  run  over  a railroad  in  that 
state,  and  not  owned  by  the  railroad  on  which 
it  should  be  run  or  used,  was  held  void  in  so 
far  as  it  applied  to  interstate  transportation 
of  passengers  carried  over  railroads  in  Ten- 
nessee into  or  out  of  or  across  that  state  in 
sleeping  cars  owned  by  a corporation  of  an- 
other state  and  leased  by  it  for  transportation 
purposes  to  Tennessee  railroad  corporations, 
the  latter  receiving  the  transit  fare  and  the 
former  the  compensation  for  the  sleeping  ac- 
commodations. In  the  opinion  it  is  said  : “ The 
car  was  equally  a vehicle  of  transit  as  if  it 
had  been  a car  owned  by  the  railroad  com- 
pany and  the  special  conveniences  or  comforts 
furnished  to  the  passenger  had  been  furnished 
by  the  railroad  company  itself.  As  such 
vehicle  of  transit,  the  car,  so  far  as  it  was 
engaged  in  interstate  commerce,  was  not 
taxable  by  the  state  of  Tennessee  ; because  the 
plaintiff  had  no  domicil  in  Tennessee,  and 
was  not  subject  to  its  jurisdiction  for  pur- 
poses of  taxation ; and  the  cars  had  no  situs 
within  the  state  for  purposes  of  taxation  ; and 
the  plaintiff  carried  on  no  business  within  the 
state,  in  the  sense  in  which  the  carrying  on 
of  business  in  a state  is  taxable  by  way  of 
license  or  privilege.  ” Here  the  express  com- 
pany has,  as  is  well  known,  its  local  offices 
and  local  agents  throughout  the  state,  and 
is  doing  business  as  personally  here,  and 
enjoying  the  protection  of  our  government 
and  laws  over  that  business  as  much  as  any 
person  in  the  state. 

The  statute  now  before  us  is  clearly  dis- 
tinguishable from  those  involved  in  many  of 
the  preceding  decisions.  It  does  not  impose 
any  tax  upon  the  value  of  the  property  of  the 
company  within  the  state,  assessed  either 
upon  the  principle  adopted  by  the  legis- 
latures of  Massachusetts  and  Pennsylvania,  in 
the  cases  of  Western  U.  Telecj.  Co.  v.  Atty. 
Gen.  of  Massachusetts,  and  Pullman  Palace  Car 
Co.  v.  Pennsylvania,  or  otherwise  ; nor  does 
it  impose  a tax  on  the  mere  right  to  exercise 
within  the  state  a corporate  franchise,  estimat- 
ing the  value  of  such  use  as  in  Maine  v. 
G/and  Trunk  11.  Co.;  again,  it  i^  not  a tax 
on  a corporation  for  merely  having  an  office 
in  the  state  for  the  use  of  its  officers,  stock- 
holders, agents,  or  employes,  as  in  Pembina 
Consol.  Silver  Min.  & Mill.  Co.  v.  Pennsyl- 
vania, in  all  of  which  cases  the  statutes  were 
sustained  ; nor  one  where  the  state  has  given 
exclusive  right  to  a domestic  corporation,  and 
the  question  of  the  validity  of  that  grant  to 
the  exclusion  of  another  company  which  the 
Act  of  Congress  gave  the  right  to  enter  the 
same  territory,  and  constituted  a Federal 
agency,  as  in  Pensacola  Teleg.  Co.  v.  Western 
IJ.  Teleg.  Co. , where  the  efficiency  of  the  state 
grant  to  exclude  the  latter  company  was 
denied.  Our  statute  is  clearly  one  in  which 
the  tax  is  imposed  on  the  person  and  for 
doing  the  business  of  an  express  company. 
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It  is  an  occupational  tax,  and  is  not  imposed 
on  any  corporation  because  it  is  a corporation 
or  for  exercising  its  corporate  franchise  within 
the  state,  but  it  is  imposed  as  are  most  of  the 
occupational  taxes  to  be  found  in  the  act,  on 
any  and  every  person,  whether  natural  or 
artificial  who  may  do  the  express  business, 
and  simply  because  of  doing  such  business. 
It  is  moreover  entirely  clear  that  the  statute 
does  not  anywhere  show  any  intent  to  tax 
interstate  or  foreign  commerce  as  such,  or  to 
tax  any  one  because  of  doing  business  that 
constitutes  interstate  or  foreign  commerce, 
as  contradistinguished  from  local  business. 
That  a state  cannot  tax  interstate  commerce 
either  directly  or  otherwise,  or  that  it  cannot 
make  the  payment  of  a tax  or  the  taking  out 
of  a license  a condition  precedent  to  carrying 
on  interstate  commerce,  we  do  not  deny  ; nor 
do  we  wish  to  be  understood  as  meaning  that 
a state  tax  which  in  effect  burdens  such  com- 
merce wherever  it  may  be  carried  on,  although 
not  laid  directly  or  expressly  on  interstate 
commerce,  is  not  offensive  to  the  commerce 
clause  of  the  constitution,  still  we  do  believe 
that  a state  tax  imposed  on  any  avocation 
generally,  such  as  those  usually  imposed  on 
merchants,  druggists,  dealers  in  tobacco  and 
others,  for  doing  business  in  the  state,  is  not 
itself,  nor  is  the  statute  imposing  it,  uncon- 
stitutional . That  the  commerce  clause  of  the 
constitution  exempts  from  the  burden  of  state 
taxation  those  who  confine  themselves  to  in- 
terstate commerce  is  a truth  of  which,  at 
this  day,  knowledge  must  be  imputed  to  the 
law  making  power  of  the  states,  and  in  the 
absence  of  language  that  clearty  connects  such 
an  intent  with  that  power,  it  should  not  be 
held  that  there  was  a purpose  to  ignore  such 
truth  or  violate  its  principles  ; but  that  the 
doing  of  express  or  other  business  which  con- 
stitutes interstate  commerce  along  with  and 
as  a part  of  a general  business  which  is  also 
made  up  in  part  of  business  of  the  same 
nature  that  is  local  to  the  state,  exempts  those 
engaged  in  such  general  business  from  the 
tax  which  the  law  imposes  upon  it,  we  do 
not  admit.  Of  course  where  such  statutes 
make  the  payment  of  the  tax,  or  the  taking 
out  of  a license,  a condition  precedent  to 
such  general  business  they  are  never  a bar  to 
any  one  at  any  time  entering  upon  or  doing 
interstate  commerce  business,  and  as  long  as 
any  one  does  only  such  business  he  is  ex- 
empted by  the  commerce  clause  from  the 
effect  of  the  statute,  and  is  in  our  judgment 
placed  beyond  the  intent  of  the  more  general 
language  usually  adopted  in  imposing  oc- 
cupational taxes,  but  when  he  does  not  con- 
fine himself  to  such  business,  but  engages 
indiscriminately  in  local  and  interstate 
business,  he  cannot  by  making  the  former  a 
feature  of  that  business  relieve  himself  from 
the  taxes,  conditions,  or  regulations  to  which 
the  latter  subjects  him.  Engaging  in  the 
former  business  does  not  necessitate  his  engag- 
ing in  the  latter,  and  if  he  does  not  engage 
in  the  latter  the  former  is  in  nowise  burdened 
or  even  affected  by  the  tax  or  the  statute,  but, 
on  the  contrary,  he  is  as  free  to  cany  on  in- 
terstate commerce  unaffected  by  the  pro- 
visions of  this  Act,  as  if  it  was  not  on  the 
statute  book.  He  may,  if  he  chooses,  keep 
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liis  local  and  interstate  business  entirely  dis- 
tinct, or  carry  them  on  each  as  a separate 
business,  and  if  he  does  so  the  former  will 
be  subject  to  state  taxation  and  regulation 
but  the  latter  will  be  exempt  from  any  legis- 
lation regulating  or  burdening  the  former. 
In  our  judgment  it  was  never  the  purpose  of 
the  commerce  clause  to  interfere  with  state 
taxation  or  state  regulation  of  taxation  so 
long  as  any  regulation  of  interstate  or  foreign 
commerce,  or  commerce  with  the  Indian 
tribes,  is  not  interfered  with. 

It  is  obvious  from  several  of  the  decisions 
cited  above  that  there  is  a clear  distinction 
between  the  unconstitutionality  of  a statute 
as  such  or  of  a specific  provision  thereof, 
tested  by  the  commerce  clause,  and  the  ap- 
plication of  a general  provision,  like  that  be- 
fore us,  of  a statute  to  interstate  commerce 
business  which,  but  for  the  commerce  clause, 
would  be  within  the  operation  of  such  general 
provision.  This  is  illustrated  by  the  case  of 
the  Pembina  Consolidated  Silver  Mining  and 
Milling  Company,  and  that  of  the  Norfolk  & 
Western  Railroad  Company,  involving  the 
Pennsylvania  statute  as  to  foreign  corpo- 
rations having  offices  in  the  state  for  the 
use  of  officers  and  others.  In  the  former  of 
these  cases,  where  the  imposition  of  the  tax 
was  sustained,  it  was  said,  and  is  evident, 
that  the  statute  proposed  no  prohibition  upon 
the  transportation  of  the  products  of  the  cor- 
poration or  upon  their  sale  in  the  state,  nor 
is  there  in  the  statute  anything  that  sliow&Rn 
intent  to  affect  interstate  commerce  in  any 
way,  but  when  it  was  attempted  to  subject 
to  that  statute  a company  which  was  using 
its  offices  solely  for  interstate  commerce  pur- 
poses, and  the  state  court  had  decided  both 
that  the  statute  applied  to  offices  so  used,  and 
that  the  tax  as  thus  applied  was  not  contrary 
to  the  commerce  clause,  the  supreme  court 
reversed  the  decision,  and  held  that  as  so  ap- 
plied the  tax  was  unconstitutional.  Again 
in  the  McCall  case  where  it  is  made  prominent 
that  the  business  of  the  agent  was  ex- 
clusively interstate  in  its  character,  it  is  en- 
tirely plain  that  it  was  not  the  meaning  of 
the  court  that  the  statute,  or  ordinance  in- 
volved in  these  cases  did  not  stand  in  full 
force  and  effect  as  to  everything  except  inter- 
state or  other  commerce  falling  within  the 
terms  of  the  commercial  clause.  And  in 
the  case  of  Western  U.  Teleg.  Co.  v.  Texas, 
where  telegrams  sent  between  persons  in 
Texas  and  those  in  other  states  and  those  sent 
to  government  officers  were  held  to  be  ex- 
empted from  the  general  provision  of  the  act, 
taxing  all  messages,  the  former  because  they 
were  interstate  commerce,  and  the  latter  be- 
cause of  the  character  of  the  company  as  a 
governmental  agency,  it  is  apparent  that  tel- 
egrams themselves  "were  the  subject  of  taxa- 
tion by  the  terms  of  the  act,  and  those  which 
were  held  to  be  exempt  were  purely  interstate 
or  governmental  in  their  character.  Again  it 
is  shown  in  the  Shelby  County  Taxing  Dis- 
trict cases.  In  one  of  them  (Robbins’  case)  the 
facts  showed  nothing  but  interstate  commerce 
business,  pure  and  simple  ; there  being  not  a 
fact  in  it  that  makes  the  decision  authority 
beyond  the  inability  to  tax  such  commerce 
as  such.  Of  course  no  one  would  pretend  to 
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say  that  it  committed  the  court  to  the  view 
that  in  the  doing  of  a general  business  of  a 
particular  character  composed  of  both  inter- 
state and  local  commerce,  the  former  com- 
ponent would  relieve  the  entire  business  from 
a state  tax  or  regulation  to  which  it  would  be 
subject  if  there  was  no  such  component,  or 
that  the  act  was  not  entirely  effectual  except 
as  to  business  covered  by  the  commerce 
clause.  In  the  Ficklen  case,  however,  the 
tax  was,  as  it  was  imposed  by  the  statute,  as 
general  as  it  was  in  the  Robbins’  case,  and 
yet  because  the  parties  had  submitted  them- 
selves to  the  statute  as  persons  intending  to 
do  a general  business,  or,  in  other  words,  one 
indiscriminate  as  to  local  or  interstate  com- 
merce, it  was  held  that  they  could  not  either 
because  in  the  one  case  only  interstate  busi- 
ness was  done,  and  in  the  other  mostly  such 
business,  and  only  one  tenth  of  local  busi- 
ness, evade  the  provisions  of  the  statute. 
We  do  no  understand  any  case  to  hold  that 
the  protection  of  the  commerce  clause  is  con- 
fined to  citizens  of  other  states  than  that 
whose  legislation  is  complained  of.  It  is  as 
much  a shield  to  the  Floridian  who  in  Flor- 
ida is  doing  such  business  with  those  in 
other  states  as  it  is  the  Georgian  residing  in 
Georgia  who  may  be  engaging  in  business 
with  residents  of  Florida  ; the  protection  is  ’ 
to  all  interstate  commerce. 

We  are  not  unmindful  of  the  seeming  con- 
flict to  those  views  to  be  found  in  the  ex- 
pressions embodied  in  the  Leloup,  and  the  < 
Crutcher  cases,  but  our  judgment  is  that 
these  expressions  are  to  be  viewed  with  ref- 
erence to  the  circumstances  under  which  the 
Supreme  Court  of  the  United  States  was  theu  . 
speaking.  The  state  courts  which  it  was  re- 
viewing had  each  declared  in  effect  that  these 
statutes  were  binding  upon  and  effectual  as 
to  companies  as  doers  of  interstate  business, 
or,  in  other  words,  were  a bar  to  their  doing  : 
interstate  business  without  having  complied 
with  their  requirements.  Mobile  v.-  Le-  ■ 
loup,  76  Ala.  401  ; Crutcher  v.  Com.  89  j 
Ky.  7.  This  construction  has  become,  in  so  \ 
far  as  the  Federal  tribunals  were  concerned,  j 
binding  upon  the  Federal  court  as  to  the  effect  « 
of  each  statute  within  the  state  enacting  it.  < 
as  much  as  if  it  had  been  expressly  stated  in 
the  Act.  Pullman  Palace  Car  Co.  v.  Pennsyl- 
vania, 141  U.  S.  18,  21,  85  L.  ed.  613,  614, 

3 Inters.  Com.  Rep.  595.  This  being  so, 
the  doing  of  local  business  could  not  affect 
the  question.  It  gave  to  the  statute  the  same 
effect  on  interstate  commerce  as  if  it  had  had 
a special  clause  as  to  such  commerce,  like 
the  first  clause  of ‘the  Alabama  statute  in  the 
case  of  Osborne  v.  Mobile,  supra,  which  de- 
cision we  regard,  in  view  of  that  clause,  as 
entirely  overthrown  by  the  subsequent  decis- 
ions of  the  same  tribunal.  It  cannot  be 
where  the  state  statute  does  not  interfere  with 
interstate  commerce,  but  it  can  be  carried  on 
protected  by  the  state  courts  against  regula- 
tion or  interference  by  state  authority,  that 
the  mere  fact  that  state  commerce,  if  carried 
on,  is  regulated  or  burdened,  operates  as  a 
regulation  of  or  burden  on  interstate  com- 
merce. 

It  is  not  to  be  doubted  that,  under  our  stat 
ute,  any  citizen  of  the  state,  or  of  any  other 
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■state,  or  any  body  corporate  of  either,  that 
should  enter  upon  the  express  business  in 
this  state  proposing  to  confine  itself  to  local 
or  state  business,  or  actually  doing  so,  would 
be  subject  to  all  the  provisions  of  this  stat- 
ute ; and  we  cannot  see  how  it  can  be  that  an 
engagement  by  any  such  person,  natural  or 
artificial,  in  local  business,  can  be  relieved 
from  the  provisions  of  the  statute  by  an  en- 
gagement at  the  same  time  in  interstate  com- 
merce business,  or  how  his  engagement  in  the 
latter  business  can  make  the  statute  inapplic- 
able to  the  other.  Is  it  true  that  the  merchant 
who  may  be  doing  a large  local  business  can 
exempt  himself  from  the  statute  by  the  fact 
that  he  may  also  do  a regular  business  with 
customers  in  other  states  to  whom  he  sells  and 
ships  goods?  We  do  not  think  that  anything 
but  interstate  and  foreign  business,  or  busi- 
ness with  the  Indian  tribes,  is  protected  by 
the  clause  in  question,  or  that  that  clause  is 
the  basis  either  for  interfering  with  a state’s 
dominion  over  its  own  commerce,  or  for  pre- 
scribing the  mere  form  of  its  legislation  as 
to  its  affairs. 

Our  state  statute  can  have  no  effect  as  to 
any  interstate  or  foreign  commerce  business 
which  may  be  carried  on  by  the  Southern 
Express  Company,  the  principal  of  the  plain- 
tiff in  error,  or  by  him  as  its  agent,  or  in  fact 
by  any  one.  So  long  as  he  and  the  company 
confine  their  operations  to  express  business 
constituting  interstate  or  foreign  commerce, 
they  are  exempt  from  any  interference  with 
them  under  state  legislation.  Such  commerce 
is  the  subject  of  Federal  regulation,  and  is 
beyond  the  jurisdiction  of  state  authority. 
That  the  Southern  Epxress  Company  is  en- 
gaged in  such  commerce,  is  admitted  ; and 
that  it  is  engaged  in  domestic  or  state  com- 
merce, is  also  admitted,  and  nothing  is  clearer 
than  that  the  right  to  engage  in  interstate  or 
foreign  commerce  freed  from  any  regulation 
or  burden  of  the  same  byr  the  states,  gives  no 
immunity  from  state  regulation  or  state  taxa- 
tion of  state  commerce.  The  exclusion  of 
state  interference  in  the  one  case  is  no  more 
perfect,  nor  any  more  essential,  than  the  ex- 
clusion of  federal  interference  in  the  other. 
In  our  judgment  the  Florida  statute  now 
under  consideration  is,  in  so  far  as  its  terms 
can  be  construed  to  apply  to  interstate  or 
foreign  commerce,  of  no  effect,  and  besides 
this  there  is  in  the  Act,  in  so  far  as  it  applies 
to  express  companies,  nothing  that  neces- 
sarily regulates,  or  that  burdens  or  interferes 
with  anything  that  is  strictly  interstate  or 
foreign  commerce,  or  that,  in  view  of  the 
commerce  clause  of  the  Federal  Constitution, 
should  or  can  properly  be  construed  to  apply 
to  interstate  or  foreign  commerce.  Any  per- 
son or  persons,  or  body  corporate,  wishing  to 
engage  in  the  express  business,  and  confine 
that  business  to  interstate  or  foreign  com- 
merce, can  do  so,  and  any  effort  to  apply  to 
or  enforce  against  him  the  provisions  of  the 
statute  as  to  license,  license  tax,  or  license 
fee,  must  prove  futile.  The  commerce  clause 
of  the  Constitution  of  the  United  States  pro- 
tects him  against  any  such  interference.  But 
because  such  person,  or  persons,  or  body  cor- 
porate, may  have  this  right,  he  or  they  have 
not  as  an  incident  to  it  the  right  to  engage 
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in  state  commerce,  and  the  statute  as  a regu- 
lation of  state  commerce  is  entirely  valid. 
It  is  a legal  regulation  of  state  commerce, 
and  there  is  nothing  in  the  Federal  Constitu- 
tion that  exempts  any  person  or  persons,  nat- 
ural or  artificial,  from  its  provisions. 

If  the  person  engaging,  or  proposing  to 
engage,  in  interstate  commerce  express  busi- 
ness, finds  that  to  engage  in  express  business 
which  is  state  commerce  will  or  may  take 
some  of  his  interstate  commerce  express 
earnings  to  pay  the  license  taxes  and  fees  of 
the  state  commerce  business,  he  has  only  to 
refrain  from  the  latter  business  to  avoid  in- 
curring such  exaction  from  such  earnings. 
It  is  undeniable  that  taxes  on  property  em- 
ployed in  interstate  commerce  business  do  not 
constitute  a regulation  of  such  commerce 
( Maine  v.  Grand  Trunk  R.  Co.  and  Western 
U.  Teleg.  Co.  v.  Atty.  Gen.  of  Massachusetts , 
supra , and  Pullman  Palace  Can * Co.  v.  Penn- 
sylvania, 141  U.  S,  18,  85  L.  ed.  613,  3 
Inters.  Com.  Rep.  595)  and  this  must  be 
true  notwithstanding  that  the  payment  of 
such  taxes  cannot  be  met  from  the  earnings 
of  state  or  local  commerce.  It  is  not  suf- 
ficient to  constitute  a regulation  of  such  com- 
merce that  the  thing  complained  of  affects  it 
indirectly,  incidentally  and  remotely.  Sher- 
lock v.  Ailing,  93  U.  S.  99,  102,  23  L.  ed.  819, 
820  ; Smith  v.  Alabama,  124  U.  S.  465,  31  L. 
ed.  508,  1 Inters.  Com.  Rep.  804 ; Union  Pac. 
R.  Co.  v.  Peniston,  85  U.  S.  18  Wall.  5,  30, 
31,  21  L.  ed.  787,  791. 

II.  We  fail  to  discover  any  uncertainty  or 
obscurity  in  the  statute  as  to  the  sums  re- 
quired by  it  to  be  paid  by  express  companies 
as  a state  license  tax,  or,  we  may  add,  as  a 
county  or  a city  or  town  license  tax.  The 
obvious  meaning  of  the  Act,  in  so  far  as  its 
provisions  relate  to  these  companies,  is  that 
each  company  shall  pay  a state  license  tax 
and  take  out  a state  license,  when  it  proposes 
to  do  business  in  any  city  or  town  or  vil- 
lage having  more  than  fifty  inhabitants  ; the 
amount  of  such  state  license  tax  being  $200 
for  cities  of  fifteen  thousand,  or  more,  in- 
habitants, and  $100  for  cities  of  from  ten  to 
fifteen  thousand  inhabitants,  $75  for  cities  of 
from  five  to  ten  thousand,  $50  for  those  of 
from  three  to  five  thousand,  $25  for  those  of 
from  one  to  three  thousand,  and  $10  for  towns 
and  villages  of  more  than  fifty  inhabitants. 
Where  there  are  in  one  county  several  cities, 
or  towns  or  villages  belonging  to  one  or  more 
of  these  classes,  the  company  must  take  out 
a separate  state  license  for  each  one  of  them 
that  it  may  intend  to  do  business  in,  and  pay 
the  tax  and  fee  for  the  same  as  stated.  It  of 
course  takes  out  no  license  for  any  city,  town 
or  village  that  it  does  not  do  business  in. 
Any  county  may  impose  on  a company  doing 
business  within  its  limits  a license  tax  of 
not  more  than  fifty  per  cent  of  the  state  tax, 
aDd  thus  require  the  company  to  pay  it  not 
more  than  fifty  per  cent  of  the  amount,  such 
company  has  to  pay  to  the  state  as  a license 
tax  for  doing  business  at  any  city,  town  or 
village,  within  the  provisions  of  the  Act.  If 
one  company  is  doing  business  in,  say,  three 
places,  one  of  which  belongs  to  one  class, 
another  to  another  class,  and  the  third  to 
still  another,  the  county  may  impose  a tax 
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on  the  company  for  each  of  the  three  places 
not  exceeding  fifty  per  cent  of  the  amount  of 
the  state  tax  for  that  place.  Likewise  any 
incorporated  city  or  town  may  impose  on 
any  such  company  doing  business  within  its 
limits  a municipal  license  tax  not  exceeding 
fifty  per  cent  of  the  state  license  tax  im- 
posed upon  it  for  that  place  by  the  statute. 
Whether  or  not  this  construction  of  the  stat- 
ute will  result  in  rendering  it  impossible  for 
express  companies  to  carry  on  within  our 
borders  business  that  is  local  to  the  state,  is 
a consideration  for  the  lawmaking  power, 
but  it  cannot  be  invoked  properly  to  influ- 
ence a construction  that  is  contrary  to  the 
plain  meaning  of  the  statute,  made  more 
palpable  still  by  a comparison  of  it  with 
former  legislation  as  to  the  same  matter. 
Acts  1872,  p.  37 ; 1881,  p.  26 ; 1891,  p.  8. 
By  the  legislation  cited,  the  tax  was  imposed 
first  on  the  agents,  and  afterwards  changed 
to  the  companies,  the  tax  on  the  companies 
being  confined  to  simply  a state  tax  payable 
to  the  state  treasurer,  without  any  license 
from  collectors  of  revenue,  or  any  county  or 
municipal  taxation  under  the  general  pro- 
visions of  the  license  tax  section  of  the  stat- 
utes ; while  now  the  state  tax  is  payable  to 
the  collectors  of  revenue,  and  the  license  is 
signed  and  delivered  according  to  the  general 
provisions  of  the  ninth  section  of  the  Revenue 
Law  of  1898,  just  as  in  the  cases  of  many 
other  if  not  all  the  occupations  made  subject 
to  license  by  that  section  ; its  county  and 
municipal  taxation  features  being  likewise 
applicable  to  these  companies  just  as  they 
are  to  merchants,  keepers  of  hotels,  liquor 
dealers  and  banks,  and  others  too  numerous 
to  designate.  Upon  most  deliberate  consid- 
eration we  are  satisfied  beyond  doubt  that  any 
other  construction  of  the  Act  on  this  point 
would  be  strained  and  inconsistent  and  con- 
trary to  its  meaning  and  the  manifest  purpose 
exhibited  by  the  statute.  The  amount  of  the 
tax,  if  not  a matter  solely  of  legislative  dis- 
cretion, is  still  not  shown  by  this  record  to 
be  prohibitory  or  destructive  of  business  ; and 
if  there  be  one  or  more  counties  in  the  state 


in  which  there  is  not  even  a village  of  fifty 
inhabitants,  the  fact  does  not  bring  the  Act 
iu  conflict  with  any  provision  of  our  consti- 
tution, nor  does  it  impair1  the  uniform  opera- 
tion of  the  Act  throughout  the  state  as  to  all 
persons  standing  in  the  situation  which  the 
act  makes  the  test  of  taxation.  The  question 
of  the  population  of  any  city,  town,  or  vil- 
lage has,  as  the  petition  shows,  presented  no 
insuperable  difficulty  to  petitioner  or  his 
counsel,  nor,  as  is  shown  by  the  stipulation 
between  counsel,  any  to  the  state  authorities  ; 
and,  when  it  shall  be  made  an  issue  it  will 
be  one  of  fact,  and  not  beyond  the  power  of 
the  courts  to  deal  with  successfully  ; and  it 
is  entirely  clear,  from  the  case  before  us, 
that  the  law  affords  a hearing  as  to  the  en- 
forcement of  the  criminal  features  of  the 
statute,  and  it  would  be  improper  to  intimate 
any  opinion  as  to  its  provisions  that  give 
resort  to  levy  and  sale  of  property,  when  no 
such  levy  has  been  made. 

It  cannot  be  said  that  the  detention  of  the 
plaintiff  in  error  is  without  jurisdiction,  and 
therefore  he  could  or  should  have  been  dis- 
charged on  habeas  corpus  from  the  custody 
in  which  he  was  when  the  writ  issued.  Ex 
parte  Prince,  27  Fla.  196.  The  plaintiff  in 
error  was  properly  remanded  by  the  circuit 
judge  for  a hearing  before  the  criminal  court 
of  records  of  Duval  county,  upon  the  charge. 
That  hearing  must  be  conducted  on  princi- 
ples consistent  with  the  conclusions  wre  have 
reached,  and  particularly  with  an  eye  to  the 
fact  that  our  legislation  has  and  can  have  no 
effect  upon  interstate  commerce,  but  is  ap- 
plicable alone  to  state  or  local  business.  The 
Southern  Express  Company  may  carry  on  any 
and  all  business  that  constitutes  interstate  or 
foreign  commerce,  free  from  regulation  by  or 
under  our  laws ; but  business  strictly  of  a 
state  or  local  character  cannot  be  exempted 
from  our  laws  or  put  beyond  our  authority 
by  its  engaging  at  the  same  time  in  interstate 
or  foreign  commerce. 

The  judgment  will  be  affirmed  and  the 
cause  remanded  for  proceedings  not  incon- 
sistent with  this  opinion. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 


P.  M.  ARTHUR  et  al.,  Intervenors, 


U Equity  will  not  enjoin  employes  of  a receiver  of 
a railroad  from  quitting; his  service, although  the 

Note.— The  importance  of  this  decision  and  the 
popular  interest  which  was  manifested  by  that  of 
Judge  Jenkins  in  the  lower  court  make  a full  rep- 
resentation of  both  opinions  desirable,  so  the  cir- 
cuit court  case  is  given  hei’ewith  in  full  as  a foot- 
note. 

UNITED  STATES  CIRCUIT  COURT  EASTERN 
DISTRICT  OF  WISCONSIN. 

FARMERS’  LOAN  & TRUST  CO., 

v. 

NORTHERN  PACIFIC  R.  CO.  et  al. 

(60  Fed.  Rep.  803.) 

1 . An  injunction’ is  the  appropriate  remedy  to  pre- 
vent an  unlawful  combination  and  conspiracy 
4 Inter  S. 


Apple.,  v.  Thomas  F.  OAKES  et  al. 


I effect  of  such  action  will  be  to  cripple  the  proper- 
I ty,  or  prevent  or  hinder  the  operation  of  the  road. 


I to  interfere  with  the  operation  of  a railway  and 
! paralyze  its  business,  since  the  injury  would  be 
! irreparable  and  compensation  could  be  obtained 
j only  through  a multiplicity  of  suits. 

2.  Punishment  for  contempt  is  not  such  a remedy 
| for  a conspiracy  to  obstruct  the  business  of  a 
I railroad  in  the  hands  of  a receiver  as  to  prevent 

the  remedy  of  injunction. 

3.  A combination  and  conspiracy  of  the  employes 
of  a receiver  of  a railroad  company  to  quit  the 
service  with  the  object  and  intent  of  crippling 
the  property  and  preventing  or  hindering  the 
operation  of  the  road  is  illegal,  since  it  involves 
the  intimidation  and  oppression  of  others  and 
the  injury  to  property  in  their  keeping  tending 
to  the  prejudice  of  the  public. 

4.  A combination  or  conspiracy  having  for  its  pur- 

I pose  the  inauguration  of  a strike  upon  the  lines  of 


1894. 


Arthur  v.  Oakes. 
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2.  Employes  of  the  receiver  of  a raili-oad  may 
lawfully  confer  together  upon  the  subject  of  a 
proposed  induction  of  wages.and  if  not  restrained 
by  their  contract,  may  withdraw  in  a body  from 
the  receiver’s  service  because  of  such  reduction, 
although  they  expect  that  such  action  will  in- 
convenience the  receiver  and  the  public. 

3.  Equity  will  enjoin  any  combination  or  con- 
spiracy among  the  employes  of  the  receiver  of  a 
railroad  which  has  for  its  object  and  intent  the 
physical  injury  of  the  property  in  the  receiver’s 
possession,  or  actual  interference  with  the  regu- 
lar continuous  operation  by  him  of  the  railroad. 

4.  Employes  of  a receiver  of  a railroad  may  be  en- 
joined from  disabling  rolling  stock  or  other 
property  in  the  receiver's  possession,  from  in- 
terfering with  its  possession  or  obstructing  its 
management,  and  from  using  force,  intimida- 
tion, threats,  or  other  wrongful  methods  against 
the  receiver,  his  agents,  or  employes,  or  persons 
seekiug  employment. 

5.  Illegal  combinations  are  not  sanctioned  in  any 


degree  by  the  Act  of  Congress  of  June  29,  1886^ 
legalizing  the  incorporation  of  national  trades 
unions. 

6.  Trade  unions  are  not  prohibited  an  injunction 
against  illegal  combinations  of  working  men. 

7.  Employes  of  the  receivei  of  a railroad  may  be 
enjoined  from  combining  and  conspiring  to  quit 
his  service  with  the  object  and  intent  of  crippling 
the  property  in  his  custody,  or  embarrassing  the 
operation  of  the  railroad. 

8 A strike  is  not  unlawful  if  it  is  merely  a combi- 
nation among  employes  having  for  its  object 
their  orderly  withdrawal  in  large  numbers  or  in 
a body  from  their  employer’s  service,  to  ac- 
complish some  lawful  purpose. 

9.  Injunction  is  a proper  remedy  to  restrain 
threatened  acts  of  employes  of  a railroad  receiver 
which  would  inflict  irreparable  loss  upon  the 
property,  and  seriously  prejudice  the  interests 
of  the  public  involved  in  the  regular  continuous 
operation  of  the  road. 


Decided  October  1,  1894. 


APPEAL  by  intervening  petitioners  from  a I denying  their  motion  to  strike  out  certain  por- 
decree  of  the  Circuit  Court  of  the  United  tions  of  an  injunction  restraining  employes  of 
States  for  the  Eastern  District  of  Wisconsin,  j the  receiver  of  the  Northern  Pacific  Railway 


a railway  operated  by  receivers  is  unlawful  and 
may  be  prevented  by  injunction. 

(April  6,  1894.) 

MOTION  by  intervening  petitioners  to  strike  out 
certain  portions  of  the  injunction  which  had 
been  granted  to  receivers  in  possession  of  the 
Northern  Pacific  Railroad  to  restrain  a strike 
which  was  threatened  by  the  employes  of  the  road. 
Motion  denied  except  as  to  one  clause  of  the  injunc- 
tion. 

The  facts  sufficiently  appear  in  the  opinion. 

Jenkins,  Circuit  Judge , delivered  the  follow- 
ing opinion: 

On  the  19th  day  of  December,  1893,  the  receivers 
of  the  defendant  company  presented  to  the  court 
their  verified  petition  representing  that  on  the  17tb 
day  of  August,  1893,  and  within  two  days  after 
their  appointment,  and  in  view  of  the  insolvent 
condition  of  the  radroad  company,  they  ordered  a 
reduction  varying  from  10  to  20 per  cent  in  the  sal- 
aries of  all  employes  (including  the  general  man- 
ager and  other  general  officers  of  the  company) 
amounting  to  $1200  per  annum  or  more,  which  re- 
duction was  acquiesced  in  by  the  employes  to  whom 
the  same  applied.  On  the  25th  of  August,  1893,  in 
view  of  the  increasing  depression  in  the  transpor- 
tation business,  the  consequent  falling  off  of  earn- 
ings, and  the  necessity  of  greater  retrenchment  in 
operating  expenses,  the  receivers  ordered  a further 
reduction  in  salaries  and  wages  of  employes, 
amounting  to  5 per  cent  on  all  salaries  aggregating 
$50  a month  and  under  $75,  and  to  10  per  cent  on  all 
salaries  aggregating  from  $75  to  $100  per  month. 
This  latter  order  was  to  take  effect  immediately, 
but  upon  consideration  its  operation  was  suspended 
by  the  receivers  until  the  entire  subject  of  salaries 
and  wages  could  be  more  fully  considered,  espe- 
cially with  reference  to  certain  schedules  covering 
the  pay  and  employment  of  certain  classes  of  em- 
ployes. The  receivers  informed  the  court  that 
some  of  these  schedules,  which  had  been  in  exist- 
ence for  many  years,  were  not  justified  by  condi- 
tions now  existing;  that  they  had  been  amended 
from  time  to  time,  and  extended  so  that  they  had 
become  voluminous,  and  in  some  respects  obscure, 
and  had  produced  in  operation  inequalities  and  re- 
sults unjust  to  the  property,  and  unjust  to  many 
employes;  that  they  thereupon  revised  and  re- 
arranged the  schedules,  and,  instead  of  putting  into 
operation  the  reduction  contemplated  by  the  order 
of  August  25.  they  determined  and  ordered  on  the 
28th  of  October,  1893  (giving  general  notice  thereof 
4 Inter  S. 


to  the  employes  of  the  road)  that  all  existing 
schedules  covering  the  rates  of  pay  of  employes 
should,  on  the  1st  of  January  then  next  ensuing,  be 
abrogated,  and  that  certain  new  schedules  pre- 
pared by  them  should  take  effect  on  that  day;  and 
the  general  manager  was  instructed  on  and  after 
that  day  to  reduce  all  salaries  and  wages  aggregat- 
ing $50  per  month  and  less  than  $75  per  month  5 per 
cent,  and  all  salaries  and  wages  aggregating  $75 
per  month  10  per  cent.  The  revised  schedules  cor- 
rected supposed  inequalities  between  the  different 
classes  of  employes,  and  did  away  with  certain  ob- 
noxious regulations  which  wei’e  supposed  to  mili- 
tate against  the  proper  management  of  the  prop- 
erty. The  receivers  further  represented  to  the 
court  that  the  reduction  made  in  salaries  and 
wages  was  justified  in  view  of  the  large  shrinkage 
of  business,  growing  out  of  the  financial  revulsion 
throughout  the  counti-y;  that  the  rates  of  compen- 
sation provided  for  were  fair  and  just  to  the  em- 
ployes to  whom  they  related,  in  view  of  the  then 
present  conditions.  It  was  made  to  appear  to  the 
court  that  the  gross  earnings  of  the  property 
during  the  year  1893  were  continuing  to  greatly  de- 
crease; that  the  decrease  for  the  month  of  Septem- 
ber, 1893,  as  compared  with  the  month  of  Septem- 
ber, 1892,  amounted  to  $753,000;  that  the  decrease 
for  the  month  of  December,  1893,  as  compared  with 
the  month  of  December,  1892,  would  amount  to 
$730,000;  decreasing  by  more  than  one  half  the  en- 
tire estimated  gross  earnings  for  the  month.  That 
by  the  revised  schedules  the  average  reduction  in 
the  rates  of  compensation  to  the  various  classes  of 
employes  was  about  as  follows:  Engineers,  8 per- 
cent; firemen,  7 per  cent;  trainmen  and  freight 
conductors,  8 per  cent:  passenger  conductors,  10 
per  cent;  telegraphers,  5 per  cent.  The  receivers 
further  advised  the  court  that  many  of  their  em- 
ployes ciaimed  that  the  schedules  and  rates  iu  force 
when  the  receivers  took  possession  constituted 
contracts  between  the  several  employes  and  the 
receivers,  terminable  only  by  the  consent  of  the 
employes,  in  which  view  the  receivers  could  not 
concur;  and  that  discontent  and  opposition  to  the 
enforcement  of  the  schedule  were  rife  among  the 
employes,  based  upon  the  assumption  that  no 
power  existed  in  the  receivers  to  change  the 
schedule.  The  receivers  further  advised  the  court 
that  some  of  the  employes  threated  that,  in  the 
event  that  the  revised  schedules  should  be  put  into 
operation,  they  would  suddenly  quit  the  service  of 
the  receivers,  and  would  compel  by  threats  and 
force  and  violence  other  employes  to  quit  the 
service;  that  they  would  prevent,  by  an  organized 
effort,  and  by  force  and  intimidation,  others  from 
taking  service  under  the  receivers  in  the  place  of 
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Company  from  interfering  with  the  property 
in  his  hands.  Reversed  in  part. 

The  case  sufficiently  appears  in  the  opinion. 

Argued  before  Harlan,  Circuit  Justice ; 
Woods,  Circuit  Judge , and  Bunn,  District 
Judge. 

Messrs.  Charles  Quarles,  T.  W. 
Spence,  and  T.  W.  Harper,  for  appellants: 

An  injunction  is  an  extraordinary  remedy, 
to  be  resorted  to  only  when  the  end  sought 
can  be  reached  by  no  other  legal  process. 

The  writs  of  injunction  in  this  case,  in  so 
far  as  they  enjoin  acts  forbidden  by  law,  are 
superfluous,  and  unnecessary,  and  they  have 
no  functions  to  perform,  in  so  far  as  the  writs 
forbid  acts  which  the  law  does  not  forbid  the 
order  awarding  the  writs  is  erroneous. 

The  order  appointing  the  receivers  and  di- 
recting them  to  take  possession  of  the  road, 
and  authorizing  them  to  operate  it,  is  an 
equitable  execution. 

Davis  v.  Gray,  83  U.  S.  16  Wall.  217,  21  L. 
ed.  452. 

Any  interference  with  the  possession  of  the 
receivers,  or  with  the  operation  of  the  road,  is 
an  obstruction  to  the  execution  of  the  man- 
date of  the  court, 

Secor  v.  Toledo,  P.  & W.  R.  Co.  7 Biss.  521; 
King  v.  Ohio  d M.  R.  Co.  7 Biss.  532. 

The  employes  of  receivers  of  railroad  com- 
panies are  pro  hac  vice  servants  of  the  court, 
and  consequently  they  are  at  all  times  before 
the  court  for  punishment,  by  summary  pro- 
cess, upon  mere  citation  for  contempt. 


those  who  might  leave  such  service;  and  that  they 
would  thereby,  as  the  means  of  forcing-  the  receiv- 
ers to  abandon  the  proposed  revised  schedules,  dis- 
able the  receivers  from  operating  the  road,  and 
from  discharging  their  duty  to  the  public  as  com- 
mon carrier.  The  receivers  further  represented 
to  the  court  that  some  of  the  employes  threatened, 
if  the  revised  schedules  should  be  put  in  operation, 
to  disable  locomotives  and  cars  so  that  the  same 
could  not  be  safely  used  at  all  without  expensive 
repairs;  that  they  would  take  possession  of  the  cars, 
engines,  shops,  roadbed,  and  other  property  in  pos- 
session of  the  receivers,  and  that  they  would  de- 
stroy and  prevent  the  use  of  the  property,  and 
would  so  conduct  themselves  with  regard  thereto 
as  to  hinder  and  embarrass  the  receivers  in  the 
management  of  the  property,  in  the  operation  of 
the  trains  thereover,  and  would  bring  about  incal- 
culable loss  to  the  trust  property,  and  inflict  great  i 
inconvenience  and  hardship  upon  the  public.  The 
receivers  further  represented  to  the  court  that, un- 
less the  parties  were  restrained  by  order  of  the 
court,  they  would  carry  out  such  threats,  and  the 
receivers  would  be  prevented  from  operating  the 
road,  from  carrying  the  mails  of  the  United  States 
thereover, from  performing  the  duties  of  a common 
carrier  thereon,  and  that  great  loss  of  property  and 
jeopardy  to  life  would  ensue;  that  the  parties  re- 
ferred to  (whose  names  the  receivers  were  unable 
to  state)  were  contriving  secretly  to  perpetrate  the 
acts  of  violence  and  wrong  described,  and  to  inter- 
fere with  the  possession  and  operation  by  the  court, 
through  the  receivers,  of  the  property;  that  such 
combination  included  not  only  dissatisfied  em- 
ployes of  the  receivers,  but  others  not  in  the 
service  of  the  receivers,  who  from  a spirit  of  sym- 
pathy or  mischief,  threaten  to  join  the  employfes  in 
perpetrating  the  wrongful  acts  and  things  stated; 
and  that  they  would  so  do  unless  restrained  by  the 
court.  The  receivers  thereupon  asked,  among 
other  things,  for  an  order  authorizing  them  to  put 
in  operation  and  maintain  on  and  after  January  1, 
then  proximo,  the  revised  schedules  in  such  peti- 
tion described,  and  that  a writ  of  injunction  might 
issue  as  prayed  for  in  the  petition.  I 

XT pon  consideration  of  the  petition  the  court  on 
that  day  entered  its  order  authorizing  the  receiv- 
4 Inter  S. 


Re  Doolittle,  23  Fed.  Rep.  544;  United  States 
v.  Kane,  23  Fed.  Rep.  748;  Gluck  & B.  Cor- 
porate Receivers,  § 33. 

This  is  true  as  to  the  world  at  large. 

Gluck  & B.  Corporate  Receivers,  § 33,  and 
cases. 

The  remedy  for  interference  is  a simple  cita- 
tion to  show  cause,  which  would  bring  the 
guilty  persons  before  the  court. 

Re  Doolittle  and  United  States  v.  Kane,  su- 
pra; Re  Higgins,  27  Fed.  Rep.  443. 

If  two  equal  rights  conflict,  it  does  not  and 
cannot  rest  with  any  court  to  declare  which  of 
these  shall  give  way. 

No  court  can  subordinate  the'right  of  the  la- 
borer to  the  right  of  the  employer,  nor  can  any 
court  declare  that  capital  shall  abate  any  of 
its  rights  because  of  collision  with  the  rights  of 
the  laborer. 

The  assertion  of  a right  cannot  be  called  the 
“exercise  of  unbridled  will”  and  liberty  cannot 
be  opprobriouslv  stamped  as  license,  merely 
because  the  exercise  of  his  right  by  one  man 
works  damage  to  another  man,  or  to  another 
set  of  men,  or  to  society. 

The  right  of  a man  to  his  services  is  the  same 
in  kind  and  degree  as  the  right  of  a man  to  his 
property. 

Whatever  may  be  the  injury  that  casually 
results  to  an  individual  from  the  act  of  another 
while  pursuing  the  reasonable  exercise  of  an 
established  right,  it  is  his  misfortune.  The 
law  pronounces  it  damnum  absque  injuria,  and 
the  individual  from  whose  act  it  proceeds  is 
liable  neither  at  law  nor  in  the  form  of  con- 
science. And  the  principal  right  necessarily 


ers  to  adopt  the  revised  schedules,  and  directing 
the  issue  of  a writ  of  injunction  as  prayed  for  in 
the  petition,  and  directing  its  delivery  to  the  mar- 
shal for  execution,  ordering  him  to  protect  the  re- 
ceivers of  the  Northern  Pacific  Railroad  in  their 
possession  of  the  property  of  the  railroad,  and  in 
their  operation  thereof;  and  directing  the  receiv- 
ers to  file,  in  the  courts  wherein  they  had  been  ap- 
pointed receivers  of  said  property  upon  ancillary 
bills,  petitions  similar  to  that  on  which  the  order 
was  based,  to  the  end  that  the  power  of  each  court 
might  be  seasonably  invoked  for  the  protection  of 
the  receivers  in  the  possession  and  management  of 
the  property  within  its  territorial  jurisdiction.  The 
writ  in  question  was  directed  to  the  officers,  agents, 
and  employes  of  the  receivers,  engineers,  firemen, 
trainmen,  train  dispatchers,  telegraphers,  con- 
ductors, switchmen,  and  all  other  employes  of  the 
i receivers,  and  to  all  persons,  associations,  and  com- 
binations, voluntary  or  otherwise,  whether  em- 
ployes of  said  receivers  or  not,  and  to  all  persons 
generally.  The  restraining  clause  of  the  writ  is  as 
follows. 

“ Now,  therefore,  in  consideration  thereof,  and 
of  the  matters  in  said  petition  set  forth,  you,  the 
officers,  agents,  and  employes  of  Thomas  F.  Oakes, 
Henry  C.  Payne,  and  Henry  C.  Rouse,  as  receivers 
of  the  Northern  Pacific  Railroad  ^Company,  and 
the  engineers,  firemen,  trainmen,  train  dispatchers, 
telegraphers,  conductors,  switchmen,  and  all  other 
employes  of  said  Thomas  F.  Oakes,  Henry  C. 
Payne,  and  Henry  C.  Rouse,  as  receivers  of  the 
Northern  Pacific  Railroad  Company,  and  each  and 
every  one  of  you,  and  all  persons,  associations,  and 
combinations,  voluntary  or  otherwise,  whether 
employes  of  said  receivers  or  not,  and  all  persons 
generally,  and  each  and  every  one  of  you,  in  the 
penalty  which  may  ensue,  are  hereby  charged  and 
commanded  that  you,  and  each  and  every  one  of 
you,  do  absolutely  desist  and  refrain  from  disabling 
or  rendering  in  any  wise  unfit  for  convenient  and 
immediate  use  any  engines,  cars  or  other  property 
of  Thomas  F.  Oakes,  Henry  C.  Payne,  and  Henry 
C.  Rouse,  as  receivers  for  the  Northern  Pacific 
I Railroad  Company,  and  from  interfering  in  any 
manner  with  the  possession  of  locomotives,  cars,  or 
I property  of  the  said  receivers,  or  in  their  custody. 
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carries  with  it  also  all  the  means  essential  to  I 
its  exercise. 

The  Eleanor,  15  U.  S.  2 Wheat.{345,  4 L.  ed 
257. 

The  question  presented  is  this-:  Whether 
when  the  wages  of  men  working  under  no 
contract  are  reduced  hy  their  employer  on  ac- 
count of  small  profits,  these  men  may,  by  con- 
certed action,  quit  work  in  order  to  bring 
about  a restoration  of  the  old  scale. 

It  is  not  logical  to  say  that  a railway  is  a 
public  highway  and  owes  a duty  to  the  public, 
and  that  it  must  be  kept  a going  concern  al- 
though it  prove  un  remunerative  to  the  share- 
holders, and  at  the  same  time  shift  this  duty, 
owed  to  the  public,  from  the  shoulders  of  the 
railroad  company  and  its  shareholders  to  the 
wage-earners,  who  in  no  event  can  have  any 
interest  in  the  profits. 

The  workmen  are  not  the  actors;  the  receiv- 
ers are  the  aggressors;  the  sole  reason  for  the 
change  is  lack  of  profits  to  the  bondholders. 

The  judgment  of  the  circuit  court  is,  not  that 
the  men  must  not  breach  a contract,  but  that 
they  are  obligated  to  enter  into  a new  contract. 

A tort  springs  out  of  a contract  when  there 
is  a breach  of  a duty  which  the  law,  contradis- 
tinguished from  the  contract,  has  imposed. 

Bishop,  Non-Cont.  L.  § 78. 

Where  contract  relations  exist,  the  parties 
assume  towards  each  other  no  duties  whatever 
besides  those  the  contract  implies. 

Cooley,  Torts,  p.  91. 

The  class  of  tortious  actions  arising  out  of 
contract  do  not  arise  from  a breach  of  express 


and  from  interfering  in  any  manner,  by  force, 
threats,  or  otherwise,  with  men  who  desire  to  con- 
tinue in  the  service  of  the  said  receivers,  and  from 
interfering-  in  any  manner,  by  force,  threat,  or 
otherwise,  with  men  employed  by  the  said  receiv- 
ers to  take  the  place  of  those  who  quit  the  service 
of  said  receivers,  or  from  interfering-  with  or  ob- 
structing-in  any  wise  the  operation  of  the  railroad, 
or  any  portion  thereof,  or  the  running-  of  engines 
and  trains  thereon  and  thereover,  as  usual,  and 
from  any  interference  with  the  telegraph  lines  of 
said  receivers  or  along  the  lines  of  railways  oper- 
ated by  said  receivers,  or  the  operation  thereof,  and 
from  combining  and  conspiring  to  quit,  with  or  with- 
out notice,  the  service  ot  said  receivers , with  the  ob- 
ject and  intent  of  crippling  the  property  in  their  cus- 
tody, or  embarrassing  the  operation  of  said  railroad , 
and  from  so  quitting  the  service  of  the  said  receivers, 
with  or  without  notice,  as  to  cripple  the  property,  or 
to  prevent  or  hinder  the  operation  of  said  railroad. 
and  generally  from  interfering  with  the  officers 
and  agents  of  said  receivers,  or  their  employes,  in 
any  manner,  by  actual  violence,  or  by  intimidation, 
threats,  or  otherwise,  in  the  full  and  complete  pos- 
session and  management  of  the  said  railroad,  and 
of  all  the  pi*operty  thereunto  pertaining,  and  from 
interfering  with  any  and  all  property  in  the  custody 
of  the  said  receivers,  whether  belonging  to  the  re- 
ceivers or  shippers  or  other  owners,  and  from  in- 
terfering, intimidating,  or  otherwise  injuring  or 
inconveniencing  or  delaying  the  passengers  being- 
transported  or  about  to  be  transported  over  the 
railway  of  said  receivers,  or  any  portion  thereof, 
by  said  receivers,  or  by  interfering  in  any  manner 
by  actual  violence  or  threat,  and  otherwise  pre- 
venting or  endeavoring  to  prevent  the  shipment  of 
freight  or  the  transportation  of  the  mails  of  the 
United  States  over  the  road  operated  by  said  re- 
ceiver’s. until  the  lurtherorder  of  this  court.” 

On  the  £id  day  of  December,  1893,  the  receivers 
presented  to  the  court  their  supplemental  petition, 
setting  forth  that  the  employes  affected  by  the  new 
schedules  referred  to  in  the  former  petition,  con- 
sisted of  engineers,  conductors,  firemen,  trainmen, 
switchmen,  operators,  and  shopmen:  that  each  of 
said  classes  of  employes  had  appointed  a committee 
to  confer  with  the  operating  officers  of  the  receiv- 
ers, at  St.  Paul,  with  reference  to  the  proposed  ! 
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provisions  thereof;  but  from  a breach  of  an 
implied  duty  arising  out  of  and  incident  to  the 
contract  “and  the  liability  arises  out  of  a duty- 
incident  to  and  created  by  the  contract”  of 
employment,  but  only  dependent  upon  the  con- 
tract to  the  extent  necessar}7  to  raise  the  duty. 
The  tort  consists  in  the  breach  of  the  duty. 

Wood’s  Addison,  Torts,  §27,  note. 

The  terms  of  the  contract,  therefore,  do  not 
define  the  duty  and  cannot  be  resorted  to  for 
that  purpose. 

The  duty  spoken  of  is  not  to  perform  the 
contract,  but  to  do  or  refrain  from  doing  some- 
thing which  the  law  says  shall  or  shall  not  be 
done  by  a man  who  has  entered  into  a certain 
contract  relation. 

The  question  for  the  court  in  this  case  is 
where  this  duty  of  a railroad  employe  begins 
and  ends. 

One  of  these  implied  conditions  on  their  be- 
half was  that  they  would  not  leave  its  service 
or  refuse  to  perform  their  duties  under  circum- 
stances, when  such  neglect  on  their  part  would 
imperil  lives  committed  to  its  care,  or  the  de- 
struction of  property  involving  irreparable 
loss  and  injury,  or  visit  upon  it  severe  penal- 
ties. 

Toledo,  A.  A.  & N.  M.  R.  Go.  v. Pennsylvania 
Co.  19  L.  R.  A.  395,  54  Fed.  Rep.  746. 

It  is  idle  to  say  that  a man  has  a right  to 
quit,  and  yet  that  the  law  prohibits  him  from 
quitting  so  as  to  interfere  with  the  convenience 
of  his  employer. 

In  the  absence  of  restrictive  contract,  work- 
men have  a right,  by  concerted  action,  to  cease 


change  in  the  schedules,  and  stating  the  names  of 
the  members  of  those  several  committees;  that 
such  committees  had  confederated  and  agreed  to 
co-operate  and  report  to  the  various  classes  ot  em- 
ployes along  the  line  whom  such  committee  especi- 
ally represented  a joint  recommendation,— -that  is 
to  say,  should  said  committees  agree  to  report  and 
recommend  a strike  along  the  line  of  the  railroad, 
then  the  separate  committees  mentioned  represent- 
ing the  different  classes  of  employes  along  the  line 
should  report  and  recommend  separately  to  the 
employes  represented  by  such  committee  to  strike. 
The  petition  further  represented  to  the  court  that 
a subcommittee  of  thirty-two  persons  had  been  ap- 
pointed by  the  joint  committee  to  confer  with  the 
operating  officers  of  the  receivers,  and  to  make  re- 
port and  recommendation  to  the  joint  committee: 
and  that,  should  such  subcommittee  recommend  a 
strike,  the  general  and  joint  committee  would  re- 
port or  recommend  a strike,  which  the  separate 
committees  in  turn  would  recommend  or  report  to 
the  different  orders  or  classes  of  labor  to  which  they 
belonged  upon  the  lines  of  the  railroad.  The  re- 
ceivers further  represented  that  the  subcommittee 
of  said  general  committee  intended  and  was  about 
to  recommend  and  advise  the  general  joint  com- 
mittee to  recommend  that  the  employes  of  the  road 
should  strike  on  or  about  January  1, 1894,  and  that 
the  general  joint  committee  and  the  said  several 
separate  committees  were  about  to  recommend  to 
the  several  classes  of  labor  in  the  employment  of  the 
receivers  to  strike  on  or  about  that  day.  And  the 
receivers  further  informed  the  court  that,  if  such 
committees  should  recommend  a strike,  the  indi- 
vidual employes  along  the  line  of  the  road  would 
on  the  day  recommended  join  in  a general  strike, 
unless  the  members  of  the  committee  were  enjoined 
by  the  court  from  issuing  anyorderor  recommenda- 
tion to  strike:  that  the  employes  of  the  railroad 
held  themselves  bound  to  obey  the  order  or  recom- 
mendation of  the  committee;  that  almost  all  of  the 
employes  of  the  road  belonged  to  one  of  the  labor 
organizations  of  the  engineers,  conductors,  tire- 
men,  trainmen,  switchmen,  operators,  or  shopmen, 
and  also  to  national  labor  organizations  comprising 
the  employes  in  similar  lines  on  almost  all  the  other 
lines  of  railroad  in  the  United  States,  namely,  the 
i Hrotherhood  of  Locomotive  Engineers,  the  Order 
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work  to  procure  better  terms  of  service,  no 
compulsion  being  used  except  that  incident  to 
the  cessation. 

A conspiracy  is  generally  defined,  “the 
combination  or  agreement  of  two  or  more  per- 
sons to  do  an  act  unlawful  in  itself,  or  to  do  a 
lawful  act  by  unlawful  means.” 

Anderson,  Law  Diet,  title  Conspiracy. 

The  case  of  Com.  v.  Carlisle,  Brightly,  36, 
which  was  mainly  relied  upon  by  counsel  for 
the  receivers  below,  is  pronounced  by  the  Unit- 
ed States  Circuit  Court  of  Appeals,  8th  Cir- 
cuit, to  be  “a  case  of  questionable  authority.” 

United  States  v.  Trans- Missouri  Freight  Asso. 
24  L.  R.  A.  73,  58  Fed.  Rep.  58,  and  the  cases 
holding  contrary  to  its  doctrine,  viz:  Snow  v. 
Wheeler,  113  Mass.  179;  Boicenv.  Matheson,  14 
Allen,  499;  Skrainka  v.  Scharringhausen,  8 
Mo.  App.  522;  Carew  v.  Rutherford,  106  Mass. 
1,  8 Am.  Rep.  287,  are  approved. 

Where  a confederacy  having  no  lawful  aim 
tends  simply  to  oppression  of  individuals  or  to 
the  prejudice  of  the  public,  it  will  be  a con- 
spiracy. But  where  the  aim  is  lawful,  and  the 
means  are  lawful,  the  combination  will  not  be 
a conspiracy,  even  though  inconvenience,  dis- 
comfort, or  prejudice  ensue  to  individuals  or 
to  the  public. 

State  v.  Donaldson , 32  J.  L.  151,  90  Am. 
Dec.  649;  Toledo,  A.  A.  & N.  M.  R.  Co.  v. 
Pennsylvania  Co.  19  L.  R.  A.  387,  54  Fed. 
Rep.  738. 

Every  definition  of  conspiracy  includes  and 
bases  it  upon  a tort. 

Adler  v.  Fenton,  65  U.  S.  24  How.  407,  16' 
L.  ed.  696. 
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Before  this  court  can  restrain  an  act  the  law 
must  have  condemned  it. 

Wheaton  v.  Peters,  33  U.  S.  8 Pet.  591,  8 L. 
ed.  1055. 

Under  the  common  law,  since  the  abrogation 
of,  or  departure  from,  the  old  English  stat- 
utes, which  made  it  a criminal  offense  for  an 
individual  to  refuse  to  work,  combinations  of 
workmen  for  the  purpose  of  improving  their 
condition,  increasing  their  earning  power,  and 
enforcing  the  payment  of  higher  wfages  by 
combination,  have  been  held  innocent. 

Carew  v.  Rutherford,  106  Mass.  1,  8 Am. 
Rep.  287  : Snow  v.  Wheeler,  113  Mass.  186  ; 
State  v.  Stewart,  59  Vt.  285,  59  Am.  Rep.  710; 
Com.  v.  Hunt,  4 Met.  134. 

The  best  American  authorities  to-day  concur 
in  placing  labor  and  capital  on  the  same  plane. 

State  v.  Glidden,  55  Conn.  74;  Curran  v. 
Galen,  2 Misc.  553;  Rogers  v.  Evarts,  17  N.  Y. 
Supp.  264  ; State  v.  Stewart,  59  Vt.  289,  59 
Am.  Rep.  710. 

The  right  of  employes  to  quit  work  singly, 
and  the  right  of  employes  to  quit  work  in  a 
body,  has  been  and  is  to-day  recognized  and 
affirmed  by  the  Federal  courts. 

Re  Doolittle,  23  Fed.  Rep.  547;  United  States 
v.  Kane,  Id.  748;  Cceur  d’  Alene  Consol.  & Min. 
Co.  v.  Miners'  Union  of  Wardner,  19  L.  R.  A. 
382,  51  Fed.  Rep.  263;  King  v.  Ohio  & M.  R. 
Co.  7 Biss.  533;  United  States  v.  Workingmen's 
Amalgamated  Council,  of  New  Orleans,  54  Fed. 
Rep.  994. 

The  Wisconsin  statute  prohibits  persons 
from  combining,  associating,  agreeing,  mutu 
ally  undertaking,  or  concerting  together  for 


of  Railway  Conductors,  the  Brotherhood  of  Loco-  ! 
motive  Firemen,  the  Order  of  Railway  Telegraph-  | 
ers,  and  the  Brotherhood  of  Railway  Trainmen. 
The  petition  then  proceeds  to  give  the  names  of  the 
executive  beads^ol  those  organizations,  and  asserts 
that  the  employes  will  not  strike  unless  such  strike 
is  ordered  by  one  or  more  of  the  executive  heads 
of  the  national  labor  organizations  named;  and  that 
without  an  order  from  the  executive  head,  no  assist- 
ance would  be  given  to  the  employes  by  the 
national  organizations  to  which  they  belonged  if 
they  should  attempt  to  strike.  The  petition  further 
alleged  that  the  railway  in  question  was  engaged  in 
interstate  commerce,  and  that  the  strike  along  the 
liue  of  the  road  would  not  only  cause  irreparable 
damage  to  the  trust  property,  but  to  a large  por- 
tion of  the  country  traversed  by  the  Northern 
Pacific  Railroad,  because  not  reached  by  any  other 
line  of  road  or  telegraph  line  or  express  company. 
That  there  were  many  communities  along  the  line 
of  the  railroad  whose  entire  commercial  facilities 
were  furnished  by  the  three  departments  of  the 
railroad  operated  by  the  receivers,— the  railroad, 
the  telegraph,  and  the  express;  and  that  all  classes 
of  business  men  In  large  portions  of  the  country 
traversed  by  the  railroad  operated  by  the  receivers 
were  dependent  to  a very  large  extent,  upon  these 
three  departments  of  service,  and  that  large  sec- 
tions of  country  are  dependent  upon  the  railroad 
trains  operated  by  the  receivers  for  their  necessary 
daily  supply  of  fuel,  provisions,  etc.  The  petition 
asked  for  an  order  granting  a writ  of  injunction 
restraining  these  committees  and  the  heads  of  the 
national  organizations  mentioned  from  ordering  or 
recommending  or  advising  a strike. 

U non  consideration  of  this  petition  an  order  was 
made  directing  a writ  of  injunction  to  issue  as 
prayed  in  the  original  petition,  and  as  prayed  in  the 
supplemental  petition,  with  a similar  direction  with 
respect  to  the  presentation  of  the  order  and  writ  to 
those  courts  in  which  ancillary  bills  had  been  tiled 
for  like  orders  from  those  courts.  The  writ  of  in- 
junction issued  upon  this  order  was  directed  to  the 
various  persons  named,  and  to  their  agents,  sub- 
agents, representatives,  and  employes,  and  to  the 
officers,  agents,  and  employes  of  the  receivers,  and 
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! to  the  engineers,  firemen,  trainmen,  train  dispatcH- 
I ers,  telegraphers,  conductors,  switchmen,  and  “all 
other  employes  of  the  receivers,  and  to  all  persons, 
associations,  and  combinations,  voluntary  or  other- 
wise, whether  employes  of  said  receivers  or  not, 
and  to  all  persons  generally.  It  embodied  the  pro- 
visions of  the  first  writ,  with  the  following  addi- 
tional clause: 

"And  from  combining  or  conspiring  together  or 
with  others,  either  jointy  or  severally , or  as  commit- 
tees, or  as  officers  of  any  so-called  'lab<rr  organization.’’ 
with  the  design  or  purpose  of  causing  a strike  upon 
the  lines  of  railroad  operated  by  said  receivers , and 
from  ordering,  recommending,  approving,  or  advis- 
ing others  to  quit  the  service  of  the  receivers  of  the 
Northern  Pacific  Railroad  Company  on  January  l , 
189k,  or  at  any  other  time;  and  from  ordering,  recom- 
mending, advising,  or  approving  by  communication 
or  instruction  or  otherwise,  the  employes  of  the  said 
receivers,  or  any  of  them,  or  of  said  Northern  Pacific 
Railroad  Company,  to  join  in  a strike  on  said  Janu- 
ary 1. 189k , or  at  any  other  time,  and  from  ordering, 
recommending,  or  advising  any  committee  or  com- 
mittees. or  class  or  classes  of  employes  of  said  receiv- 
ers to  strike  or  join  in  a strike  on  January  l,  189k,  or 
at  any  other  time,  until  the  further  order  of  this 
court.  ” 

On  the  15th  day  of  February,  1894,  P.  M.  Arthur, 
grand  chief  engineer  and  chief  executive  officer  of 
the  Brotherhood  of  Locomotive  Engineers;  E.  E. 
Clark,  grand  chief  conductor  and  chief  executive 
officer  of  the  Order  of  Railway  Conductors ; F.  P. 
Sargent,  grand  chief  fireman  and  chief  executive 
officer  of  the  Brotherhood  of  Locomotive  Firemen; 
D.  G.  Ramsey,  grand  chief  telegrapher  and  chief 
executive  officer  of  the  Order  of  Railway  Tele- 
graphers; S.  E.  Wilkinson,  grand  master  and  chief 
executive  officer  of  the  Brotherhood  of  Railway 
Trainmen;  and  John  Wilson,  grand  master  and 
chief  executive  officer  of  the  Switchmen’s  Mutual 
Aid  Association,— in  behalf  of  themselves  and  of 
their  respective  organizations  and  associations,  and 
the  members  thereof,  and  in  behalf  of  such  of  the 
employes  of  the  receivers  as  are  members  of  the 
said  associations  and  organizations,  moved  the 
court  to  modify  the  writs  of  injunction  by  expung- 
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the  purpose  of  willfully  or  maliciously  injur- 
ing another. 

The  word  “ willfully”  is  ordinarily  used  to 
express  something  like  a wicked  purpose  or  an 
evil  or  improper  motive,  or  to  characterize  an 
act  done  wantonly. 

State  v.  Preston,  34  Wis.  675;  United  States 
v.  3 Railroad  Cars,  1 Abb.  U.  S.  196. 

The  word  “ maliciously  ” in  the  penal  stat- 
utes is  construed  as  meaning  a wicked  intent 
to  injure. 

Tuttle  v.  Bishop,  30  Conn.  80;  Corn  v.  Wal- 
den, 3 Cush.  558. 

The  United  States  statute  prohibiting  trusts 
does  not  touch  the  case. 

United  States  v. Patterson,  55  Fed.  Rep.  605- 
641;  United  States  v.  Trans-  Missouri  Freight 
Asso.  24  L.  R.  A.  73,  58  Fed.  Rep.  58. 

The  phraseology  of  the  injunctional  writs  is  I 
correct  or  erroneous,  according  to  the  idea 
which  their  words  conveyed  to  the  men  ad- 
dressed, the  words  being  taken  in  the  sense  in 
which  those  men  had  the  right  to  construe 
them. 

Unless  there  be  the  most  decisive  reasons 
which  lead  us  to  conjecture  the  intent  was 
otherwise,  words  are  to  be  understood  in  their 
proper  and  most  known  signification,  not  the 
grammatical  one,  which  regards  the  etymology  I 
and  original  of  them,  but  that  which  is  vulgar 
and  most  in  use;  for  use  is  the  judge,  the  law, 
and  rule  of  speech.  Lieber’s  Hermeneutics, 
Hammond’s  edition,  299. 

All  the  lexicographers  are  in  accord  on  the 
meaning  of  the  word  “strike,”  and  therefore 


the  word  “ strike”  in  these  injunctions  means 
just  what  the  people  who  coined  the  word 
have  made  it  mean  : “A  combined  effort  of 
workmen  to  obtain  higher  wages  or  other  con- 
cessions from  their  employers,  by  stopping 
work  at  a preconcerted  time.” 

If  the  definition  given  by  the  learned  circuit 
judge  of  the  word  “strike”  be  correct,  then 
the  following  sentence,  found  in  McCarthy’s 
“ History  of  Our  Own  Times,”  is  rank  non- 
sense, or  worse. 

“ Some  eminent  men.  of  whom  Mr.  Mill 
was  the  greatest,  had  long  been  endeavoring 
to  get  the  world  to  recognize  the  fact  that  a 
strike  is  not  a thing  which  can  be  called  good 
or  bad,  until  we  know  its  object  and  its  his 
tory,  that  the  men  who  strike  may  be  some- 
times right  and  that  they  may  have  sometimes 
I been  successful.” 

And  the  writer  in  the  Encyclopaedia  Britan- 
nica,  on  the  subject  “Trade  Unions,”  made  a 
slip  when  he  wrote  that  a strike  was  a simul- 
taneous cessation  of  work  to  secure  a con- 
cession. 

Messrs.  James  McNaugh,  John  C. 
Spooner,  and  George  P.  Miller  for  ap 

pel  lees. 

Harlan,  J.,  delivered  the  opinion  of  the 
court: 

The  questions  before  us  relate  to  the  power 
of  a court  of  equity — having  custody  by  re- 
covers of  the  railroad  and  other  property  of  a 
corporation — to  enjoin  combinations,  conspira. 
cies  or  acts  on  the  part  of  the  receivers’  em. 


itig  and  striking  from  the  writs  the  parts  italicized. 
The  motion  was  based  upon  the  petition  and  sup- 
plemental petition,  and  upon  the  orders  of  the  court 
directing  the  issuance  of  the  writs;  and  at  the  hear- 
ing the  constitutions,  statutes,  and  rules  of  order 
of  the  various  organizations  referred  to  were  pre- 
sented and  considered  in  argument. 

In  the  discussion  of  the  important  and  interest- 
ing questions  presented  by  this  motion  it  is  not 
within  the  province  of  the  court  to  assume  part  in 
the  contest  between  capital  and  labor,  which  it  is 
asserted  is  here  involved.  It  may  be  that  the  ag- 
gregated power  of  combined  capital  is  fraught  with 
danger  to  the  republic.  It  may  be  that  the  aggre- 
gated power  of  combined  labor  is  perilous  to  the 
peace  of  society,  and  to  the  rights  of  property.  It 
doubtless  is  true  that  in  the  contest  the  rights  of 
both  have  been  invaded,  and  that  each  has  wrongs 
to  be  redressed.  If  danger  to  the  state  exists  from 
the  combination  of  either  capital  or  labor,  requir- 
ing additional  restraint  or  modification  of  existing 
laws,  it  is  within  the  peculiar  province  of  the  legis- 
lature to  determine  the  necessary  remedy,  and  to 
declare  the  general  policy  of  the  state  touching  the 
relations  between  capital  and  labor.  With  that  the 
iudicial  power  of  the  government  is  not  concerned. 
But  it  is  the  duty  of  the  courts  to  restrain  those 
warring  factions,  so  far  as  their  action  may  in- 
fringe the  declared  law  of  the  land,  that  society 
may  not  be  disrupted,  or  its  peace  invaded,  and  that 
individual  and  corporate  rights  may  not  be  in- 
fringed. It  therefore  becomes  the  duty  of  the 
court  to  inquire  whether,  in  respect  of  the  things 
complained  of,  there  has  been  threatened  violation 
of  the  law  of  the  land,  and  to  determine  the  appro- 
priate remedy,  taking  care,  however,  to  apply  the 
remedy  without  usurpation  of  jurisdiction,  or.  as 
remarked  by  Lord  Chancellor  Bacon,  “to  contain 
jurisdiction  within  the  ancient  mere-stones  with- 
out removing  the  mark;”  and  having  also  con- 
stantly in  mind  the  maxim  that  the  province  of  the 
courtis  “ dicere  et  non  dare  legem.'"  In  this  spirit, 
as  I trust,  I proceed  to  the  consideration  of  the 
questions  involved,  taking  occasion  to  express  my 
obligation  to  counsel,  whose  able  presentation  of 
the  law  has  much  relieved  the  labor  of  the  court, 
ifitcouldnot  lighten  its  responsibility. 

If  the  combination  and  conspiracy  alleged.and  the 
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acts  threatened  to  be  done  in  pursuance  thereof, 
are  unlawful,  it  cannot,  I think,  be  successfully 
denied  that  restraint  by  injunction  is  the  appropri- 
ate remedy.  It  may  be  true  that  a right  of  action 
at  law  would  arise  upon  consummation  of  the 
threatened  injury,  but  manifestly  such  remedy 
would  be  inadequate.  The  threatened  interfer- 
ence with  the  operations  of  the  railway,  if  carried 
into  effect,  would  result  in  paralysis  of  its  business, 
stopping  the  commerce  ebbing  andflowing  through 
seven  states  of  the  Union,  working  incalculable  iu- 
jury  to  the  property,  and  causing  great  public 
privation.  Pecuniary  compensation  would  be 
wholly  inadequate.  The  injury  would  be  irrepar- 
able. Compensation  could  be  obtained  only 
through  a multiplicity  of  suits  against  12,000  men, 
scattered  along  the  line  of  this  railway  for  a dis- 
tance of  4400  miles.  It  is  the  peculiar  function  of 
equity  in  such  case,  where  the  injury  would  result 
not  alone  in  severe  private,  but  in  great  public, 
wrong,  to  restrain  the  commission  of  the  threatened 
acts,  and  not  to  send  a party  to  seek  uncertain  and 
inadequate  remedy  at  law  . That  jurisdiction  rests 
upon  settled  and  unassailable  ground.  It  is  not 
longer  open  to  controversy  that  a court  of  equity 
may  restrain  threatened  trespass  involving  the  im- 
mediate or  ultimate  destruction  of  property,  work- 
ing irreparable  injury,  and  for  which  there  would 
be  no  adequate  compensation  at  law.  It  will,  in  ex- 
treme cases,  where  the  peril  is  imminent,  and  the 
danger  great,  issue  mandatory  injunctions  requir- 
ing a particular  service  to  be  performed.or  a partic- 
ular direction  to  be  given,  or  a particular  order  to 
be  revoked,  in  prevention  of  a threatened  trespass 
upon  property  or  upon  public  rights.  I need  not 
enlarge  upon  this  subject.  The  jurisdiction  is  be- 
yond question,  is  plenary  and  comprehensive. 
Some  of  the  authorities  are  assembled  by  Judgr 
Taft  in  the  case  of  Tnlmo , A.  A.  & N.  M.  R.  Co.  v. 
Pennsylvania  Co.  54  Fed.  Rep.  730,  19  L.  R.  A.  395,  a 
case  in  which  the  court  restrained  Mr.  Arthur, 
chief  of  the  Brotherhood  of  Locomotive  Engineers, 
from  giving  the  order  and  signal  for  a strike 
which  was  intended  to  result  in  injury  to  the 
complainant’s  rights.  See  also,  Blinded  v.  Hagan, 
54  Fed.  Rep.  40,  affirmed  on  appeal,  6 C.  C.  A.  86,  56 
Fed.  Rep.  696;  Coeur  d'Alene  Consol.  & Min.  Co.  v. 
Miners'  Union  of  Wardner , 51  Fed.  Rep.  260,  19  L. 
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ployes  and  their  associates  in  labor  organiza- 
tions which,  if  not  restrained,  would  do  irre- 
parable mischief  to  such  property,  and  pre- 
vent the  receivers  from  discharging  the  duties 
imposed  by  law  upon  the  corporation. 

The  original  bill  was  filed  on  behalf  of  stock- 
holders and  creditors  of  the  Northern  Pacific 
Railroad  Company,  a corporation  created  by 
an  Act  of  Congress,  and  had  for  its  general  ob- 
ject the  administration  under  the  direction  of 
the  court  of  the  entire  railroad  system,  lands 
and  assets  of  that  corporation,  and  the  enforce- 
ment of  the  respective  rights,  liens,  and  equities 
of  its  preferred  and  common  stockholders, 
bondholders,  and  creditors. 

The  railroad  company  having  filed  its  an- 
swer, receivers  were  appointed  with  authority 
to  take  immediate  possession  of  its  railroads 
and  other  property  and  to  exercise  its  authority 
and  franchises,  conduct  its  business  and  occu- 
pation as  a carrier  of  passengers  and  freight, 
discharge  the  public  duties  obligatory  upon  it 
or  upon  any  of  the  corporations  whose  lines  of 
road  were  in  its  possession,  preserve  the  prop- 
erty in  proper  condition  and  repair  so  as  to  be 
safely  and  advantageously  used,  protect  the 
title  and  possession  of  the  same,  and  employ 
such  persons  and  make  such  payments  and  dis- 
bursments  as  were  needful.  The  receivers  were 
also  authorized  to  manage  all  other  property 
of  the  company  at  their  discretion  and  in  such 
manner  as  in  their  judgment  would  produce 
the  most  satisfactory  results  consistent  with 
the  discharge  of  the  public  duties  imposed  on 
them,  and  to  fix  the  compensation  of  officer^ 
attorneys,  managers,  superintendents,  agents, 


and  employes  in  their  service.  It  was  further 
ordered  that  an  injunction  issue  against  the  de- 
fendant and  all  claiming  to  act  by,  through,  or 
under  it,  and  against  all  other  persons,  to  re- 
strain them  from  interfering  with  the  receivers 
in  taking  possession  of  and  managing  the  prop- 
erty. 

Subsequently  the  Farmers’  Loan  A Trust 
Company,  as  trustee  for  the  holders  of  bonds 
and  collateral  trust  indentures,  filed  an  origi- 
nal bill  in  the  same  court  against  the  Northern 
Pacific  Railroad  Company,  the  individual 
plaintiffs  in  the  first  suit,  and  the  receivers. 
The  relief  asked  was  that  the  plaintiff  as  trustee 
j under  the  mortgages  named  in  the  bill  be 
placed  in  possession  of  the  mortgaged  premises, 
or  that  receivers  of  the  rights,  franchises,  and 
property  of  the  railroad  company  be  appointed 
with  authority  to  operate  its  railroads  and 
carry  on  its  business  under  the  protection  of 
the  court;  that  the  liens  created  by  the  several 
mortgages  be  ascertained  and  declared;  and 
that  the  mortgaged  property,  in  certain  contin- 
gencies, be  sold  and  the  proceeds  applied  ac- 
cording to  the  rights  of  parties. 

The  railroad  company  having  appeared  in 
that  suit,  an  order  was  entered  appointing  the 
same  persons  receivers  who  were  appointed  in 
the  first  suit,  and  the  two  suits  were  consoli- 
dated, to  proceed  together  under  the  title  of 
the  Farmers  Loan  & Trust  Co.  v.  Northern 
Pacific  Railroad  Company,  etc. 

By  a writ  of  injunction  dated  December  19, 
1893,  the  officers,  agents,  and  employes  of  the 
receivers,  including  engineers,  firemen,  train- 
men, train  dispatchers,  telegraphers,  conduc- 


R.  A.  382.  It  would  be  anomalous,  indeed,  if  the 
court,  holding-  this  property  in  possession  in  trust, 
could  not  protect  it  from  injury,  and  could  not  re- 
strain interference  which  would  render  abortive  all  : 
efforts  to  perform  the  public  duties  charged  upon 
this  railway. 

It  was  suggested  by  counsel  that,  as  improper  in- 
terference with  this  property  during  its  possession 
by  the  court  is  a contempt,  punishment  therefor 
would  furnish  ample  remedy;  and  that,  therefore, 
an  injunction  would  not  lie.  This  is  clearly  an  er- 
roneous view.  Punishment  for  contempt  is  not 
compensation  for  injury.  The  pecuniary  penalty 
for  contumacy  does  not  go  to  the  owner  of  the 
property  injured.  Such  contempt  is  deemed  a 
public  wrong,  and  the  fine  inures  to  the  govern- 
ment. The  injunction  goes  in  prevention  of  wrong 
to  property  and  injury  to  the  public  welfare;  the 
tine,  in  punishment  of  contumacy.  The.authority 
to  issue  the  writ  is  not  impaired  by  the  fact  that, 
independently  of  the  writ,  punishment  could  be 
visited  upon  the  wrongdoer  for  interference  with 
property  in  the  possession  of  the  court.  The  writ 
reaches  the  inchoate  conspiracy  to  injure,  and  pre- 
vents the  contemplated  wrong.  The  proceeding  in 
contempt  is  ex  post  facto,  punishing  for  a wrong- 
effected. 

Asserting  then,  as  undoubted,  the  right  of  the 
court  by  its  writ  to  restrain  unlawful  interference 
with  the  operation  of  this  railway,  I turn  my  at- 
tention to  the  objections  urged  to  particular  para- 
graphs of  the  writs.  It  is  contended  that  the  re- 
straint imposed  by  that  part  of  the  original  writ  to  | 
which  objection  is  made  by  this  motion  is  in  dero- 
gation of  common  right,  and  an  unlawful  restraint 
upon  the  individual  to  work  for  whomsoever  he 
may  choose,  to  determine  the  conditions  upon 
which  he  will  labor,  and  tonbandon  such  employ- 
ment whenever  he  may  desire.  In  the  detei*mina- 
tion  of  this  question  it  is  needful  to  look  to  the 
conditions  which  gave  rise  to  the  issuance  of  the 
writ.  Here  was  a railway  some  4400  miles  in  length, 
traversing  some  seven  states  of  the  Union,  engaged 
in  interstate  commerce,  carrying  the  mails  of  the 
United  States.  This  vast  property  was  within  the 
custody  of  the  court,  through  its  receivers,  in  trust 
to  operate  it,  to  discharge  the  public  duties  imposed 
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upon  it,  to  keep  it  a going  concern  until  the  time  { 
should  come  to  hand  it  over  to  its  rightful  owners  t 
with  all  public  duties  discharged,  and  with  its  fran- 
chise, rights,  and  privileges  unimpaired.  The  re- 
ceivers employed  in  the  operation  of  this  property 
some  12,000  men.  These  men  are  pro  hac  vice,  offi- 
cers of  the  court,  and  responsible  to  the  court  for 
their  conduct.  Re  Higgins , 27  Fed.  Rep.  443.  The  ; 
petition  represented  to  the  court— and  the  facts  are 
confessed  by  this  motion— that  some  of  the  men  j 
threatened  to  suddenly  quit  the  service  of  the  re-  : 

ceivers,  and  to  compel,  by  threats  and  force  and  j 

violence,  other  employes,  who  were  willing-  to  con-  l 
tinue  in  the  service,  to  quit  their  employment;  that 
by  organized  effort,  and  by  force  and  intimidation,  i 
they  would  prevent  others  from  taking  service 
under  the  receivers  in  place  of  those  who  might  ? 
leave  such  service,  and  would  thereby,  as  a means 
of  forcing  the  receivers  to  submit  to  the  terms  de- 
manded, disable  the  receivers  from  operating  the 
road  and  discharging  their  duty  to  the  public  as  a 
common  carrier,  and  would  so  conduct  themselves 
by  disabling  locomotives  and  cars,  and  taking  pos- 
session of  the  property  of  the  receivers,  as  to  de- 
stroy and  prevent  its  use.  and  hinder  and  embarrass 
the  receivers  in  its  management,  thereby  causing 
incalculable  loss  to  the  trust  property,  and  inflict- 
ing great  inconvenience  and  hardship  upon  the 
public.  The  restraining  portion  of  the  writ  com- 
plained of,  and  now  under  consideration,  prohib- 
ited these  men  from  combining  and  conspiring  to 
quit  this  service  with  the  object  and  intent  of  crip- 
I pling  the  property  of  the  receivers  and  embarrass- 
ing the  operation  of  the  road,  and  from  carrying 
that  conspiracy  into  effect.  The  writ  was  in  pre- 
vention of  the  mischief  asserted.  In  no  respect,  as 
I conceive,  does  that  portion  of  the  writ  interfere 
with  individual  liberty.  None  will  dispute  the 
general  proposition  of  the  right  of  every  one  to 
choose  his  employer,  and  to  determine  the  times 
and  conditions  of  "service,  or  his  right  to  abandon 
such  service,— to  use  the  expression  of  Judge  Par- 
dee in  Re  Higgins,  supra.— “peaceably  and  de- 
ceutly.”  But  it  does  not  follow  that  one  has  the 
absolute  right  to  abandon  a service  which  he  has 
undertaken,  without  regard  to  time  and  conditions. 

It  is  absurd  to  say  that  one  may  do  as  he  will  with- 
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tors,  switchmen,  and  all  persons,  associations, 
and  combinations,  voluntary  or  otherwise, 
whether  in  the  service  of  the  receivers  or  not, 
were  enjoined — 

From  disabling  or  rendering  in  any  wise  unlit 
for  convenient  and  immediate  use  any  engine, 
cars,  or  other  property  of  the  receivers; 

From  interfering  in  any  manner  with  the 
possession  of  locomotives,  cars  or  property  of 
the  receivers  or  in  their  custody; 

From  interfering  in  any  manner,  by  force, 
threats,  or  otherwise,  with  men  who  desire  to 
continue  in  the  service  of  the  receivers,  or  with 
men  employed  by  them  to  take  the  place  of 
those  who  quit; 

From  interfering  with  or  obstructing  in  any 
wise  the  operation  of  the  railroad  or  any  por- 
tion thereof,  or  the  running  of  engines  or 
trains  thereon  as  usual ; 

From  any  interference  with  the  telegraph 
lines  of  the  receivers  along  the  lines  of  railways 
operated  by  them,  or  the  operation  thereof; 

From  combining  and  conspiring  to  quit, 
with  or  without  notice,  the  service  of  said  re- 
ceivers with  the  object  and  intent  of  crippling 
the  property  in  their  custody  or  embarrassing 
the  operation  of  said  railroad,  and  from  so 
quitting  the  service  of  the  said  receivers,  with 
or  without  notice,  as  to  cripple  the  property  or 
prevent  or  hinder  the  operation  of  said  railroad; 
and,  generally, 

From  interfering  with  the  officers  and  agents 
of  the  receivers  or  their  employes  in  any  man- 
ner by  actual  violence  or  bv  intimidation, 
threats,  or  otherwise,  in  the  full  and  complete 
possession  and  management  of  the  railroad  and 


of  all  the  property  thereunto  pertaining,  and 
from  interfering  with  any  and  all  property  in 
the  custody  of  the  receivers  whether  belonging 
to  them  or  to  shippers  or  other  owners,  and 
from  interfering,  intimidating,  or  otherwise 
injuring  or  inconveniencing  or  delaying  the 
passengers  being  transported  or  about  to  be 
transported  over  the  railway  of  the  receivers 
or  any  portion  thereof,  or  by  interfering  in  any 
manner  by  actual  violence  or  threat,  and  other- 
wise preventing  or  endeavoring  to  prevent  the 
shipment  of  freight  or  the  transportation  of 
the  mails  of  the  United  States  over  the  road 
operated  by  the  receivers,  until  the  further  or- 
der of  this  court. 

This  injunction  was  based  on  a petition  of 
the  receivers,  urging  in  view  of  the  general  de- 
pression in  the  business  of  transportation  the 
necessity  of  reducing  expenses,  and  represent- 
ing to  the  court  that  many  employes  were 
threatening  that  if  their  compensation  was 
diminished  as  indicated  in  a revised  schedule  of 
wages  which  the  receivers  had  adopted  to  take 
effect  January  1st,  1894,  they  would  prevent  or 
obstruct  the  operation  of  the  railroads  in  the 
hands  of  the  receivers. 

A second  writ  of  injunction  was  issued  De- 
cember 22,  1893.  It  was  based  on  a supple- 
mental petition  of  the  receivers,  and  was  in  all 
respects  like  the  former  one  except  that  it  con- 
tained, in  addition , a clause  by  which  the 
persons  and  associations  to  whom  it  was  ad- 
dressed were  enjoined — 

From  combining  or  conspiring  together,  or 
with  others,  either  jointly  or  severally,  or  as 
I committees,  or  as  officers  of  any  so-called  labor 


out  respect  to  the  rights  of  others.  It  is  not  in- 
fringement upon  individual  liberty  to  compel 
recognition  of  the  rights  of  others.  Liberty  and 
license  must  not  be  confounded.  Liberty  is  not 
the  exercise  of  unbridled  will,  but  consists  in  free- 
dom of  action,  having  due  regard  to  the  rights  of 
others.  There  would  seem  to  exist  in  some  minds 
a lamentable  misapprehension  of  the  terms  “lib- 
erty” and  “right.”  It  would  seem  by  some  to  be 
supposed  that  in  this  land  one  has  the  constitu- 
tional right  to  do  as  one  may  please,  and  that  any 
restraint  upon  the  will  is  an  infringement,  upon 
freedom  of  action.  Rights  are  not  absolute,  but 
are  relative.  Rights  grow  out  of  duty,  and  are 
limited  by  duty.  One  has  not  the  right  arbitrarily 
to  quit  service  without  regard  to  the  necessities  of 
that  service.  His  right  of  abondonment  is  limited 
by  the  assumptioji  of  that  service,  and  the  condi- 
tions and  exigencies  attaching  thereto.  It,  would 
be  monstrous  if  a surgeon,  upon  demand  and  re- 
fusal of  larger  compensation,  could  lawfully  aban- 
don an  operation  partially  performed,  leaving  his 
knife  in  the  bleediug  body  of  his  patient.  It  would 
be  monstrous  if  a body  of  surgeons,  in  aid  of  such 
demand,  could  lawfully  combine  and  conspire  to 
withhold  their  services.  Tt  was  stated  at  the  argu- 
ment that  this  was  not  a fair  illustration  of  the 
proposition,  because  human  life  was  involved.  I 
cannot  perceive  that  the  aptness  of  the  illustration 
is  weakened  because  of  that  fact.  Whether  the 
effect  be  the  destruction  of  life  or  the  destruction 
of  property,  the  principle  is  the  same.  It  would 
be  intolerable  if  counsel  were  permitted  to  demand 
larger  compensation,  and  to  enforce  his  demand  by 
immediate  abandonment  of  his  duty  in  the  midst 
of  a trial.  It  would  be  monstrous  if  the  bar  ot  a 
court  could  combine  and  conspire  in  aid  of  such 
extortion  by  one  of  its  members,  and  i*efuse  their 
service.  I take  it  that  in  such  case,  if  the  judge  of 
the  court  had  proper  appreciation  of  the  dut  ies  and 
functions  of  his  office,  that  court,  for  a time,  would 
be  without  a bar,  and  the  jail  would  be  filled  with 
lawyers.  It  cannot  be  conceded  that  an  individual 
has  the  legal  right  to  abandon  service  whenever  he 
may  please.  His  right  to  leave  is  dependent,  upon 
duty,  and  his  duty  is  dictated  and  measured  by  the 
exigency  of  the  occasion.  Ordinarily,  the  aban- 
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donment  of  service  by  an  individual  is  accompanied 
with  so  little  of  inconvenience,  and  with  such 
slight  resulting  loss,  that  it  is  a matter  of  but  little 
moment  when  or  how  he  may  quit  the  service. 
But,  for  all  that,  the  principle  remains,  recognized 
by  every  just  mind,  that  the  quitting  must  be 
timely  and  decent,  in  view  of  existing  conditions; 
and  this  l take  it,  was  Judge  Pardee’s  meaning  by 
the  expression,  “peaceably  and  decently.”  He  had 
occasionally  only  to  deal  with  the  particular  facts 
he  was  considering,but  the  principle  asserted  is  uni- 
versal in  its  application.  If  what  I have  stated  be 
correct  as  to  individual  action,  the  principle  ap- 
plies with  greater  force  to  the  case  of  a combina- 
tion of  a large  number  of  employes  to  abandon 
service  suddenly,  and  without  reasonable  notice, 
with  the  result  of  crippling  the  operation  of  the 
railway  and  injuring  the  public.  The  effect  in  this 
particular  instance  would  have  pioven  disastrous. 
These  labor  organizations  are  said  to  represent 
three  fourths  of  all  the  employes  upon  the  rail- 
ways within  the  United  States.— an  army  of  many 
hundred  thousands  of  men.  The  skilled  labor  nec- 
essary to  the  safe  operation  of  a railway  could  not 
be  readily  supplied  along  4000  miles  of  railway. 
The  difficulty  of  obtaining  substitutes  in  the  place 
of  those  who  should  leave  the  service  would  be  in- 
tensified by  the  fact,  asserted  and  conceded  at  the 
argument,  that  no  member  of  these  large  organiza- 
tions would  dare  to  accept  service  in  the  place  of 
those  who  should  leave,  because  such  acceptance 
would  be  followed  by  expulsion  from  their  order, 
and  by  social  ostracism  by  their  fellows.  If  this 
conspiracy  had  proven  effective  by  failure  on  the 
part  of  the  court  to  issue  its  preventive  writ,  this 
vast  property  would  have  been  paralyzed  in  its 
operation,  the  wheels  of  an  active  commerce  would 
have  ceased  to  revolve,  manv  portions  of  seven 
states  would  have  been  shut  off  in  the  midst  of 
winter  from  necessary  supply  of  clothing,  food, 
and  fuel,  the  mails  of  the  United  States  would 
have  been  stopped,  and  the  general  business 
of  seven  states,  and  the  commerce  of  the  whole 
country  passing  over  this  railway,  would  have  been 
suspended  for  an  indefinite  time.  All  these  hard- 
ships and  inconveniences,  it  is  said,  must  be  sub- 
mitted to,  that  certain  of  these  men,  discontented 
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organization,  with  the  design  or  purpose  of 
causing  a strike  upon  the  lines  of  railroad 
operated  by  said  receivers,  and  from  ordering, 
recommending , approving,  and  advising  others 
to  quit  the  service  of  the  receivers  of  the  Northern 
Pacific  Railroad  Company  on  January  1,  1896, 
or  at  any  other  time,  and  from  ordering,  rec- 
ommending, advising,  or  approving,  by  com- 
munication or  instruction,  or  otherwise,  the 
employes  of  said  receivers,  or  any  of  them,  or 
of  said  Northern  Pacific  Railroad  Company,  to 
join  in  a strike  on  said  January  1,  1894,  or  at 
any  other  time,  and  from  ordering,  recom- 
mending, or  advising  any  committee  or  com- 
mittees, or  class  or  classes  of  employes  of  said 
receivers,  to  strike  or  join  in  a strike,  on  Jan- 
uary 1,  1894,  or  at  any  other  time  until  the 
further  order  of  this  court. 

The  appellants  as  chief  executive  officers 
respectively  of  the  brotherhood  of  locomotive 
engineers,  the  order  of  railway  conductors, 
the  brotherhood  of  locomotive  firemen,  the 
order  of  railway  telegraphers,  the  brotherhood 
of  railway  trainmen  and  the  switchmen’s 
mutual  aid  association,  appeared  in  court  on 
behalf  of  themselves  and  their  respective  or- 
ganizations and  associations,  as  well  as  on  be- 
half of  such  employes  of  the  receivers  as  were 
members  of  those  associations  and  organiza- 
tions or  of  some  of  them,  and  moved  that  the 
court  modify  the  orders  and  injunctions  of 
December  19,  1893,  and  December  22,  1893 — 

1.  By  striking  from  both  writs  of  injunc- 
tion these  words:  “And  from  combining  and 
conspiring  to  quit  with  or  without  notice  the 
service  of  said  receivers,  with  the  object  and 
intent  of  crippling  the  property  in  their  cus- 


with  the  conditions  of  their  service,  may  combine 
and  conspire,  with  the  object  and  intent  of  crip- 
pling- the  property,  to  suddenly  cease  the  perform- 
ance of  their  duties.  It  is  said  that  to  restrain 
them  from  so  doing-  is  abridgment  of  liberty  and 
infringement  of  constitutional  right.  1 do  not  so 
apprehend  the  law.  I freely  concede  the  right  of 
the  individual  to  abandon  service  at  a proper  time, 
and  in  a decent  manner.  I concede  the  right  of 
all  the  employes  of  this  road,  acting  in  concert,  to 
abandon  their  service  at  a proper  time,  and  in  a 
decent  manner;  but  I do  not  concede  their  right 
to  abandon  such  service  suddenly,  and  without  I 
reasonable  notice. 

The  railway  is  a great  public  highway.  Its  pri- 
mary duty  is  to  the  public.  In  the  interest  of  the 
oublic  it  must  be  kept  a going  concern,  although 
it  prove  un remunerative  to  the  shareholders. 
Bondholders  and  shareholders  invest  their  money 
in  view  of  the  public  nature  of  the  enterprise. 
Their  rights  and  interests  are  subordinated  to  the 
public  duty  charged  upon  the  road.  And  so  also, 
employes,  in  entering  the  service,  assume  obliga- 
tions coextensive  in  kind  with  that  of  the  corpora- 
tion. They  may.  indeed,  sever  their  relation  in  a 
proper  and  decent  manner,  but  they  may  not  le- 
gally resort  to  obstructive  methods  to  compass 
their  demands.  Their  rights— as  the  rights  of 
bondholder  and  shareholder— are  subordinate  to 
the  rights  of  the  public,  and  must  yield  to  the  pub- 
lic welfare.  This  public  consideration  permeates 
and  controls  the  whole  subject.  The  reason  is 
forcibly  stated  by  Judge  Ricks  in  the  case  of  Toledo , 
A.  A.  & N.  M.  R.  Co.  v.  Pennsylvania  Co.  54  Fed. 
Hep.  746,  752,  19  L.  R.  A.  395;  holding  that  the  duties 
of  an  employe  of  a public  corporation  are  such 
that  he  cannot  always  choose  his  own  time  for 
quitting  the  service,  in  the  following  language: 
“Holding  to  that  employer  so  engaged  in  this  great 
public  undertaking  the  relation  they  did,  they 
owed  to  him  and  to  the  public  a higher  duty  than 
though  their  service  had  been  due  to  a private 
person.  They  entered  its  service  with  full  knowl- 
edge of  the  exacting  duties  it  owed  to  the  public. 
They  knew  if  it  failed  to  comply  with  the  law  in  , 
any  respect,  severe  penalties  and  losses  would  fol- 1 
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tody  or  embarrassing  the  operation  of  said 
railroad,  and  from  so  quitting  the  service  of 
said  receivers  with  or  without  notice,  as  to 
cripple  the  property  or  prevent  or  hinder  the 
operation  of  said  railroad.” 

2.  By  striking  from  the  writ  of  injunction  of 
December  22,  1893,  the  above  clause  or  para- 
graph relating  specially  to  “strikes”  wffiich  was 
not  in  the  writ  issued  December  19,  1893. 

The  motion  was  in  waiting  and  upon  its  face 
purported  to  be  based  on  the  petition  and  sup- 
plemental petitions  filed  by  the  receivers,  on 
the  orders  of  the  court  made  December  19  and 
22,  1893,  respectively,  and  on  the  above  writs 
of  injunction.  Beyond  the  facts  set  out  in 
those  petitions,  the  only  evidence  adduced  at 
the  hearing  of  the  motion  was  documentary  in 
its  nature,  to  wit,  the  constitutions  and  by-laws 
of  the  associations  whose  principal  officers  had 
been  permitted  to  intervene  in  the  cause. 

The  court  upon  the  hearing  of  the  motion 
modified  the  writ  of  injunction  of  Decem- 
ber 22,  1893,  by  striking  therefrom  the  above 
words  in  italics:  “ And  from  ordering,  recom- 
mending , approving , or  advising  others  to  quit 
the  service  of  the  receivers  of  the  Northern  Pa- 
cific railroad  on  January  1 , 1894,  or  at  any 
other  time.” 

The  grounds  upon  which  these  words  were 
stricken  from  the  second  writ  of  injunction 
are  thus  stated  in  the  opinion  of  the  court: 

“In  fairness  this  clause  must  be  read  in  the 
light  of  the  statements  of  the  petition.  It  was 
therein  asserted  to  the  court  that  the  men 
would  not  strike  unless  ordered  so  to  do  by  the  ! 
executive  heads  of  the  national  labor  organiza- 
tions; and  that  the  men  would  obey  such  orders 
' ? 

low  for  such  neglect.  An  implied  obligation  was 
therefore  assumed  by  the  employes  upon  accepting 
service  from  it  under  such  conditions  that  they 
would  perform  their  duties  in  such  manner  as  to 
enable  it  not  only  to  discharge  its  obligations  faith- 
fully, but  also  to  protect  it  against  irreparable 
loss  and  injuries  and  excessive  damages  by  any  acts  1 

or  omissions  on  their  part.  One  of  these  implied 
conditions  on  their  behalf  was  that  they  would  not  \ 
leave  its  service,  or  refuse  to  perform  their  duties, 
under  circumstances  when  such  neglect  on  their  ; 
part  would  imperil  lives  committed  to  its  care,  or  '■ 
I the  destruction  of  property  involving  irreparable  , 
loss  or  injury,  or  visit  upon  it  severe  penalties.  In 
ordinary  conditions,  as  between  employer  and  em- 
ploye. the  privilege  of  the  latter  to  quit  the  form-  ; 
er’s  service  at  his  option  cannot  be  prevented  by 
restraint  or  force.  The  remedy  for  breach  of  con- 
tract may  follow  to  the  employer,  but  the  employe 
has  it  in  his  power  to  arbitrarily  terminate  the  re- 
lations, and  abide  the  consequence.  But  these 
relative  rights  and  powers  may  become  quite  dif- 
ferent in  the  case  of  the  employes  of  a great  pub- 
lic corporation,  charged  by  the  law  with  certain 
great  trusts  and  duties  co  the  public.  An  engineer 
and  fireman  who  start  from  Toledo  with  a train  of 
cars  filled  with  passengers  destined  for  Cleveland, 
begin  that  journey  under  contract  to  drive  their 
engine  and  draw  the  cars  to  the  destination  agreed 
upon.  Will  it  be  claimed  that  this  engineer  and 
fireman  could  quit  their  employment  when  the 
train  is  part  way  on  its  route,  and  abandon  it  at 
some  point  where  the  lives  of  the  passengers  would 
be  imperiled,  and  the  safety  of  the  property 
jeopardized?  The  simple  statement  of  the  propo- 
sition carries  its  own  condemnation  with  it.  The 
very  nature  of  their  service,  involving  as  it  does 
the  custody  of  human  life  and  the  safety  of  millions 
of  property,  imposes  upon  them  obligations  and 
duties  commensurate  with  the  character  of  the 
trusts  committed  to  them.” 

In  the  case  under  consideration  the  receivers 
sought  to  change  the  terms  and  conditions  of 
service.  The  employes  had.  of  course,  the  right  to 
I decline  service  upon  the  terms  proposed.  Not- 
! withstanding  the  public  character  of  the  service, 
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instead  of  following  the  direction  of  the  court. 
The  clause  is  specially  directed  to  the  chiefs  of 
the  several  labor  organizations.  The  use  of  the 
words  ‘order,  recommend,  approve,  or  advise’ 
was  to  meet  the  various  forms  of  expression 
under  which  by  the  constitution  or  by-laws  of 
the>e  organizations  the  command  was  cloaked, 
as,  for  instance,  in  the  one  organization  the 
chief  head  ‘advises’  a strike;  in  another  he  ‘ap- 
proves’a strike;  in  another  he  ‘recommends’ 
the  quitting  of  employment.  Whatever  terms 
may  be  employed  the  effect  is  the  same.  It  is 
a command  which  may  not  be  disregarded, 
under  penalty  of  expulsion  from  the  order  and 
of  social  ostracism.  This  language  was  em- 
ployed to  fortify  the  restraints  of  the  other 
portions  of  the  writ,  and  to  meet  the  various 
disguises  under  which  the  command  is  cloaked. 
It  was  so  inserted  out  of  abundant  caution, 
that  the  meaning  of  the  court  might  be  clear; 
that  there  should  be  no  unwarrantable  inter- 
ference with  this  property,  no  intimidation,  no 
violence,  no  stride.  It  was  perhaps  unneces- 
sary, being  comprehended  within  the  clause 
restraining  the  heads  of  these  organizations 
from  ordering,  rocommending,  or  advising  a 
strike,  or  joinder  in  a strike. 

‘ It  is  said,  however,  that  the  clause  restrains 
an  individual  from  friendly  advice  to  the  em- 
ployes as  a body,  or  individually,  as  to  their  or 
his'best  interest  in  respect  of  remaining  in  the 
service  of  the  receivers.  Read  in  the  light  of 
the  petitions  upon  which  the  injunction  was 
founded,  I do  not  think  that  such  construction 
can  be  indulged  by  any  fair  and  impartial 
mind.  It  might  be  used  as  a text  for  a declama- 
tory address  to  excite  the  passions  and  preju- 
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dices  of  men,  but  could  not,  I think,  be 
susceptible  of  such  strained  construction  by  a 
judicial  mind.  The  language  of  a writ  of  in- 
junction should,  however,  be  clear  and  explicit, 
and,  if  possible,  above  criticism  as  to  its  mean 
ing.  Since,  therefore,  the  language  of  this  par- 
ticular phrase  may  be  misconceived,  and  the 
restraint  intended  is,  in  my  judgment,  com- 
prehended within  the  other  provisions  of  the 
writ,  the  motion  in  that  respect  will  be  granted 
and  the  clause  stricken  from  the  writ.” 

Except  in  the  particulars  mentioned  in  the 
opinion  of  the  circuit  court,  the  motion  to 
modify  the  injunctions  was  denied  and  the  in- 
junctions continued  in  force.  Of  this  action 
of  the  court  the  intervenors  complaiu. 

In  considering  the  important  questions  pre- 
sented by  the  record  we  have  assumed,  as  did 
the  circuit  court,  the  truth  of  all  the  material 
facts  set  out  in  the  petition  and  supplemental 
petition  of  the  receivers.  This  is  the  necessary 
result  of  the  intervenors  having  based  their 
motion  on  those  petitions,  and  on  the  orders  of 
the  court  directing  writs  of  injunction  to  be 
issued.  As  those  orders  were  based  on  the  pe- 
titons  of  the  receivers,  it  must  be  taken  that 
the  intervenors,  although  insisting  that  the  in- 
junction should  have  been  modified  to  the  full 
extent  indicated  by  their  motion,  concede  for 
the  purposes  of  the  motion  the  facts  to  be  as 
alleged  in  those  petitions. 

It  is  consequently  to  be  regarded  as  undis- 
puted in  this  cause  that,  at  the  time  the  writ  of 
December  19,  1893,  was  issued,  some  of  the 
railroad  employes  were  giving  it  out  and 
threatening  that  if  the  revised  schedules  and 
rates  in  question  were  enforced  they  would 


upon  notification  of  their  declination  at  a time 
prior  to  January  1,  1894,  reasonable  in  view  of  the 
service  in  which  they  were  engaged,  they  had  the 
undoubted  right  to  abandon  their  employment 
upon  that  day.  That,  however,  is  not  the  case  pre- 
sented to  and  dealt  with  by  the  court.  Nor  does  the 
rectitude  of  the  writ  of  nij unction  rest  upon  any 
mere  right  of  the  employes  in  good  faith  to  aban- 
don their  employment.  The  restraint  imposed  was 
with  reference  to  combining  and  conspiring  to 
abandon  the  service  with  the  object  and  intent  of 
crippling  the  property.  Its  office  was  to  restrain 
the  carrying  into  effect  of  the  conspiracy. 

Was  such  a conspiracy  unlawful?  So  long  ago 
as  1821.  Judge  Gibson,— that  judge  “of  great  and 
enduring  reputation,”— in  the  case  of  Com.  v.  Car- 
lisle. Brightley.  36- (the  case  of  a combination  of 
employers  to  depress  the  wages  of  journeymen 
by  artificial  means),  declared  that  “a  combination 
is  criminal  when  the  act  to  be  done  has  a necessary 
tendency  to  prejudice  the  public  or  to  oppress  in- 
dividuals by  unjustly  subjecting  them  to  the  power 
of  the  confederates.”  He  clearly  asserts  the  prin- 
ciple upon  which  combinations  of  men  may  be- 
come unlawful  as  follows:  “It  will  therefore  be 
perceived  that  the  motive  for  combining,  or  what 
is  the  same  thing,  the  nature  of  the  object  to  be  at- 
tained as  a consequence  of  the  lawful  act,  is,  in 
this  class  of  cases,  the  discriminating  circumstance. 
Where  the  act  is  lawful  for  an  individual,  it  can  be 
the  subject  of  a conspiracy  when  done  in  concert 
only  were  there  is  a direct  intention  that  injury 
shall  result  from  it,  or  where  the  object  is  to  bene- 
fit the  conspirators  to  the  prejudice  of  the  public 
or  the  oppression  of  individuals,  and  where  such 
prejudice  or  oppression  is  the  natural  and  neces- 
sary consequence.” 

The  doctrine  thus  declared  is  fully  established. 
State  v.  Buchanan , 5 Harr.  & J.  317,  9 Am.  Dec.  534; 
State  v.  DeWitt,  2 Hill.  L.  282,  27  Am.  Dec.  371;  State 
v.  Norton,  23  N.  J.  L.  33;  State  v.  Donaldson , 32  N.  J. 
L.  151,  90  Am.  Dec.  649;  State  v.  Burnham , 15  N.  H. 
396;  State  v.  Glidden , 55  Conn.  46;  Sherry  v.  Perkins , 
147  Mass.  212;  Smith  v.  People.  25  111.17,  76  Am.  Dec. 
780:  State  v.  Stewart,  59  Vt.  273,  59  Am.  Rep.  710;  Re 
Higgins , 27  Fed.  Rep.  443;  Cceur  d'Alene  Consol.  & 
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Min.  Co.  v.  Miners'Union  of  Wardner , 51  Fed.  Rep. 
280,  19  L.  R.A.  382;  United  States  v.  Workingmen's 
Amalgamated  Council  of  New  Orleans , 54  Fed.  Rep. 
994. 

The  reason  is  that  the  confederacy  of  numbers 
to  effect  an  injurious  object  creates  new  and  addi- 
tional power  to  injure,  and  congregated  numbers 
supply  in  law  the  place  of  actual  violence.  State  v. 
Simpson,  12  N.  C.  504.  And  therefore,  in  conspiracy, 
the  unlawful  thing  proposed,  whether  as  a means 
or  an  end,  need  not  be  such  as  would  be  indictable 
if  proposed  to  be  done  by  an  individual.  2 Bishop. 
Crim.  L.  7th  ed.  § 181.  I think  the  conclusion  well 
summed  up  by  Mr.  Wright  in  his  work  on  “The 
Law  of  Criminal  Conspiracies,”  that  a combination 
of  men  by  concerted  action,  to  accomplish  some 
object  not  criminal,  by  means  which  are  not  crim- 
inal, but  where  mischief  to  the  public  is  involved; 
or  where  neither  the  object  nor  the  means  are 
criminal,  but  where  injury  and  oppression  are  the 
I’esuit,— is  a conspiracy  condemned  by  law.  That 
this  is  the  general  law  of  the  land,  is  recognized  in 
those  states  which,  by  statute  in  respect  to  labor 
organizations,  have  changed  the  general  rule. 
Thus  the  state  of  New  Jersey  passed  a statute  to 
this  effect:  “ It  shall  not  be  unlawful  for  any  two 
or  more  persons  to  unite,  combine,  or  bind  them- 
selves by  oath,  covenant,  agreement,  alliance  or 
otherwise,  to  persuade,  advise  or  encourage  by 
peaceable  means  any  person  or  persons  to  enter 
into  any  combination  for  or  against  leaving  or  en- 
tering into  the  employment  of  any  person  or  per- 
sons or  corporations.” 

The  supreme  court  of  that  state,  in  the  case  of 
Mayer  v.  Journeymen  Stonecutters'  A sso.  47  N.  J . 
Eq.  519,  531.  declared  that  by  that  statute  “ the  pol- 
icy of  the  law  with  respect  to  such  combinations 
was  revolutionized,  and  what  before  that  time 
would  have  been  held  to  have  been  an  unlawful 
combination  and  conspiracy,  became  in  this  state 
a lawful  association,  and  acts  which  had  been  the 
subject  of  indictment  became  inoflfensi ve  to  any 
provision  of  our  law.”  And  to  the  same  effect  is  the 
case  of  Com.  v.  Sheriff , 10  Phila.  393,  under  the  Stat- 
ute of  Pennsylvania  of  June  14,  1872,  and  the  sup- 
plemental Act  of  April  20,  1876. 
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suddenly  quit  the  service  of  the  receivers;  by 
threats,  force,  and  violence,  would  compel 
other  employes  to  quit  such  service  and,  by  or- 
ganized effort  and  intimidation,  prevent  others 
from  taking  the  places  of  those  who  might 
quit;  would  disable  locomotives  and  cars  so 
that  they  could  not  be  safely  used  or  used  only 
after  expensive  repairs;  would  take  possession 
of  the  cars,  engines,  shops,  and  roadbeds  in 
the  possession  of  the  receivers,  and  otherwise 
prevent  their  being  used;  would  so  conduct 
themselves  with  regard  to  the  property  in  the 
hands  of  the  receivers  as  to  hinder  and  em- 
barrass them,  their  officers  and  agents  in  its 
management  and  in  the  operation  of  trains, 
and  that  such  dissatisfied  employes,  and  others 
not  in  the  employ  of  the  receivers,  but  co-op- 
erating with  those  employes  from  a spirit  of 
sympathy  or  mischief,  would,  unless  restrained 
by  the  order  of  court,  have  carried  out  their 
threats,  with  the  result  that  the  receivers  would 
not  only  have  been  compelled  to  abandon  the 
revised  schedules  and  rates  proposed  to  be  en- 
forced, but  would  have  been  disabled  from  op- 
erating the  railroads  in  their  custody,  from 
discharging  their  duties  to  the  public  as  car- 
riers of  passengers  and  freight,  and  from  trans- 
porting the  mails  of  the  United  States,  bring- 
ing thereby  incalculable  loss  upon  the  trust 
property,  as  well  as  causing  inconvenience  and 
hardship  to  the  public,  particularly  to  the  peo- 
ple in  that  part  of  the  country  traversed  by  the 
Northern  Pacific  Railroad,  who  are  dependent 
upon  the  regular,  continuous  operation  of  that 
road  for  commercial  facilities  of  every  kipd, 
as  well  as  for  fuel,  provisions,  and  clothing. 


It  will  be  observed  that  the  motion  of  the  in- 
tervenors  does  not  question  the  power  of  the 
court  to  restrain  acts  upon  the  part  of  the  em- 
ployes or  others  which  would  have  directly 
interfered  with  the  receivers’  possession  of  the 
trust  property  or  obstructed  their  control  and 
management  of  it  as  well  as  attempts  by  force, 
intimidation,  or  threats  or  otherwise  to  molest 
or  interfere  with  persons  who  remain  iu  the 
service  of  the  receivers  or  with  others  who 
were  willing  to  take  the  places  of  those  with- 
drawing from  such  service. 

But  it  was  contended  that  the  circuit  court 
exceeded  its  powers  when  it  enjoined  the  em- 
ployes of  the  receivers  “from  combining  con- 
spiring to  quit  with  or  without  notice,  the 
service  of  said  receivers,  with  the  object  and 
intent  of  crippling  the  property  in  their  custody 
or  embarrassing  the  operation  of  said  railroad, 
and  from  so  quitting  the  service  of  said  re- 
ceivers with  or  without  notice  as  to  cripple  the 
property  or  prevent  or  hinder  the  operation  of 
said  railroad.” 

This  clause  embodies  two  distinct  proposi- 
tions: one,  relating  to  combinations  and  con- 
spiracies to  quit  the  service  of  the  receivers 
with  the  object  and  intent  of  crippling  the 
property  or  embarrassing  the  operation  of  the 
railroads  in  their  charge;  the  other,  having  no 
reference  to  combinations  and  conspiracies  to 
quit  or  to  the  object  and  intent  of  any  quitting,  ’ 
but  only  to  employes  “so  quitting”  as  to  crip- 
ple the  property  or  prevent  or  hinder  the  ] 
operation  of  the  railroad. 

Considering  these  propositions  in  their  in-  » 
verse  order,  we  remark  that  the  injunction 


It  becomes  necessary,  then,  to  consider  whether 
there  is  any  statute,  national  or  state,  applicable  to 
the  railway  in  question,  which  can  be  deemed  to  be 
a modification  of  the  general  law  of  the  land.  It 
was  asserted  at  the  argument  with  great  confidence 
that  the  act  of  congress  entitled  “An  act  to  legalize 
incorporation  ox  national  trades’  unions”  (24  Stat. 
at  L.  chap.  567)  had  entirely  changed  the  common 
law.  I think  the  conhdence  of  counsel  in  the  as- 
sertion of  the  proposition  was  born  of  zeal,  not  of 
judgment.  The  statute  provides  for  the  forma  tion 
of  national  trades’  unions,  with  power  to  establish 
constitution,  rules,  and  by-laws  to  carry  out  its 
lawful  objects,  and  defines  the  term  “ national 
trades’  union”  to  be  “any  association  of  working 
people  having  two  or  more  branches  in  the  states 
or  territories  of  the  United  States  for  the  purpose 
of  aiding  its  members  to  become  more  skillful  and 
efficient  workers,  the  promotion  of  their  general 
intelligence,  the  elevation  of  their  character,  the 
regulation  of  their  wages,  and  their  hours  and  con- 
ditions of  labor,  the  protection  of  their  individual 
rights  in  the  prosecution  of  their  trade  or  trades, 
the  raising  of  funds  for  the  benefit  of  the  sick,  dis- 
abled or  unemployed  members,  or  the  families  of 
deceased  members,  or  for  such  other  object  or  ob- 
jects for  which  workingmen  may  lawfully  com- 
bine, having  in  view  their  mutual  protection  or 
benefit.”  The  most  that  can  be  claimed  for  this 
statute  is  that  it  removes  the  common  law  disabil- 
ity of  combination  to  raise  the  price  of  labor,  and 
to  establish  the  conditions  of  labor.  It  contains  no 
suggestion  of  any  right  to  combine  or  conspire 
with  a view  to  injure  or  oppress  or  interfere  with 
the  rights  of  others.  The  organization  of  labor  for 
the  purpose  specified  in  the  statute  is  lawful  and 
commendable,  but  the  statute  does  not  sanction  the 
use  of  a lawful  organization  for  an  unlawful  pur- 
pose. Nor  does  it  permit  such  organization  to  in- 
vade the  rights  of  others.  Under  this  act.  labor 
may  organize  to  regulate  wages,  the  houi's  of  labor, 
and  the  conditions  of  labor,  and  for  the  protection 
of  individual  rights  in  the  prosecution  of  labor; 
but  such  lawful  organization  cannot  be  employed 
to  injure  property,  or  for  the  oppression  of  others, 
or  to  harm  the  public  welfare.  There  is  nothing'in 
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I the  statute  which  sanctions  that  which  the  law.  as 
| above  declared,  condemns. 

The  Statutes  of  Wisconsin  (Sanborn  & Berryman, 
Rev.  Stat.  § 4466a)  render  it  uulawf ul  for  ” two 
or  more  persons  to  combine,  associate,  agree,  mu- 
tually undertake  or  concert  together  for  the  pur- 
pose of  willfully  or  maliciously  injuring  another  in 
his  reputation,  trade,  business,  or  profession,  by 
any  means  whatever,  or  for  the  purpose  of  malic- 
iously compelling  another  to  do  or  perform  any  , 
act  against  his  will,  or  preventing  or  hindering  an- 
other  from  doing  or  performing  any  lawful  act.”  i 
By  section  4466c  it  is  rendered  unlawful  for  any  ! 
person,  by  threats,  intimidation,  force,  or  coercion  ) 
of  any  kind,  to  hinder  or  prevent  any  other  person  \ 
from  engaging  in  or  continuing  in  any  lawful 
work  or  employment,  either  for  himself  or  as  wage  ,1 
worker,  or  to  attempt  to  so  hinder  or  prevent.  By  < 
section  4466d  a punishment  is  provided  for  any  one 
who,  individually  or  in  association  with  others, 
shall  willfully  injure  or  interfere  with  or  prevent 
the  running  or  operation  or  shall  destroy  any  loco- 
motive engine  or  cars  or  machinery.  These  stat- 
utes are  declaratory  of  the  common  law,  and 
wholly  condemn  all  conspiracies  to  injure  or  op- 
press, or  to  interfere  with  the  rights  of  others. 
Their  efficacy  is  in  no  degree  impaired  by  any  stat- 
utory recognition  of  the  right  of  organization  for 
the  purpose  of  promoting  the  welfare  of  labor.  I 
have  been  referred  to  no  statute  in  any  state  trav- 
ersed by  the  Northern  Pacific  Railroad,  and  have 
been  able  to  find  none,  which  in  any  way  changes 
the  law  in  this  regard.  I think  no  state  has  gone 
so  far  in  modification  of  the  general  rule  as  have 
the  states  of  New  Jersey  and  Pennsylvania.  But 
there,  as  elsewhere,  all  labor  organizations  must  be 
for  lawful  objects,  to  be  accomplished  by  lawful 
means.  If  the  ostensible  purpose  be  legal,  and  the 
means  for  its  accomplishment  legal,  still,  if  the  real 
and  secret  purpose  be  illegal,— as  for  example,  that 
purpose  be  of  extortion  or  of  injury  to  another,— 
the  wrong  cannot  be  shielded  under  the  guise  of  a 
lawful  organization.  And  where  the  object  is  to  be 
accomplished  by  violence,  intimidation,  and  the 
destruction  of  property,  by  coercion  and  by  injury 
to  the  public,  the  organization,  although  formed 


1894. 


755 


Arthur 


against  employes  so  quitting  as  to  cripple  the 
property  or  prevent  cr  binder  the  operation  of 
the  railroad  was  equivalent  to  a command  by 
the  court  that  they  should  remain  in  the  active 
employment  of  the  receivers,  and  perform  the 
services  appropriate  to  their  respective  posi- 
tions, until  they  could  withdraw  without  crip- 
pling the  property  or  preventing  or  hindering 
the  operation  of  the  railroad.  The  time  when 
they  could  quit  without  violating  the  injunc- 
tion is  not  otherwise  indicated  by  the  order  of 
the  court. 

Under  what  circumstances  may  the  employes 
of  the  receivers  of  right  quit  the  services  in 
which  they  are  engaged?  Much  of  the  argu- 
ment of  counsel  was  directed  to  this  question. 
We  shall  not  attempt  to  lay  down  any  general 
rule  applicable  to  every  case  that  may  arise  be- 
tween employer  and  employes.  If  an  employe 
quits  without  cause  and  in  violation  of  an  ex- 
press contract  to  serve  for  a stated  time, then  his 
quitting  would  not  be  of  right,  and  he  would 
be  liable  for  any  damages  resulting  from  a 
breach  of  his  agreement,  and  perhaps,  in  some 
states  of  case,  to  criminal  prosecution  for  loss 
of  life  or  limb  by  passengers  or  others  directly 
resulting  from  abandoning  his  post  at  a time 
when  care  and  watchfulness  was  required  upon 
his  part  in  the  discharge  of  a duty  he  had  under- 
taken to  perform.  And  it  may  "be  assumed  for 
the  purposes  of  this  discussion  that  he  would 
be  liable  in  like  manner  where  the  contract  of 
service,  by  necessary  implication  arising  out  of 
the  nature  or  the  circumstances  of  the  employ- 
ment required  him  not  to  quit  the  service  of  his 


for  an  ostensible  legal  object,  is  diverted  to  illegal 
purposes,  and  is  to  that  extent  unlawful. 

Applying  the  principles  of  law,  as  T thus  tind  them 
established,  to  the  case  in  hand  as  presented  by  the 
original  petition  for  the  writ,  it  is  clear  that  the 
lacts  charged  presented  to  the  court  the  case  of  an 
unlawful  conspiracy.  If  it  be  conceded  that  the 
entire  force  of  12,000  men  employed  upon  this  rail- 
way had  the  legal  right  to  abandon  the  service  in  a 
body,  that  right  must  be  asserted  and  exercised  in 
good  faith.  The  abandonment  of  service  must  be 
actual  not  pretentious.  The  combination  cannot 
be  justified  on  the  plea  of  the  lawful  exercise  of  a 
right  when  the  threatened  abandonment  of  service 
is  a mere  pretext,  the  real  intent  aud  design  being 
to  cripple  the  property,  and  to  hinder  and  prevent 
the  operation  of  the  road;  and  such  was  the  con- 
spiracy declared  to  the  court,— not  denied,  but  con- 
fessed by  the  present  motion.  It  was  a conspiracy 
to  compel  by  intimidation  the  receivers  of  the 
railway  against  their  will  to  accede  to  the  demands 
of  the  conspirators,  and,  therein  failing,  to  cripple 
this  property,  and  prevent  the  operation  of  the 
road,  the  necessary  result  of  which  would  be  to  in- 
flict great  loss  upon  the  public.  The  conspiracy 
disclosed  was  a conspiracy  to  extort,  and  failing  to 
extort,  to  injure:  the  pretentious  exercise  of  the 
right  to  abandon  service  being  one  of  the  means 
to  effect  the  object  of  the  conspiracy.  If  the  right 
to  quit  service  in  a body  be  conceded,  the  case  pre- 
sented is  the  ostensible  exercise  of  a lawful  right, 
not  in  good  faith,  but  for  an  unlawful  purpose,  to 
wit,  the  intimidation  and  oppression  of  others,  and 
the  in.iuryfto  property  in  their  keeping,  tending  to 
the  prejudice  of  the  public.  Such  a conspiracy  is 
unlawful.  It  may  also  be  properly  said  that  the 
conspiracy  was  as  needless  as  its  results  would  have 
hee?  disastrous.  This  vast  property  was  in  the 
custody  of  the  court,  through  its  receivers.  By 
the  schedules  which  for  some  years  had  been  in 
torcein  the  operation  of  this  road,  as  well  as  by 
the  new  schedules  proposed  to  be  adopted  by  the 
receivers,  a thorough  civil  service  had  been  estab- 
lished m the  management  of  this  railway,  recog- 
mzing  by  systematic  promotion  length  of  service 
ana  skillful  and  honest  performance  of  labor.  The 
service  contemplated  was  continuous  and  perma-  I 
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| employer  suddenly  and  without  reasonable 
I notice  of  his  intention  to  do  so. 

But  the  vital  question  remains  whether  a 
court  of  equity  will,  under  an}7  circumstances, 
by  injunction,  prevent  one  individual  from 
quitting- the  personal  service  of  another?  An 
affirmative  answer  to  this  question  is  not,  we 
think,  justified  by  any  authority  to  which  our 
attention  has  been  called  or  of  which  we  are 
aware.  It  would  be  an  invasion  of  one’s 
natural  liberty  to  compel  him  to  work  for  or 
to  remain  in  the  personal  service  of  another. 
One  who  is  placed  under  such  constraint  is  in 
a condition  of  involuntary  servitude— a condi- 
tion which  the  supreme  law  of  the  land  de- 
clares shall  not  exist  within  the  Uuited  States 
or  in  any  place  subject  to  their  jurisdiction. 
Courts  of  equity  have  sometimes  sought  to 
sustain  a contract  for  services  requiring  special 
knowledge  or  peculiar  skill,  by  enjoining  acts 
or  conduct  that  would  constitute  a breach 
of  such  contract.  To  this  class  belong  the 
cases  of  singers,  actors,  or  musicians  who, 
after  agreeing  for  a valuable  consideration  to 
give  their  professional  service  at  a named  place 
and  during  a specified  time  for  the  benefit  of 
certain  parties,  refused  to  meet  their  engage- 
ment and  undertake  to  appear  during  the  same 
period  for  the  benefit  of  other  parties  at  other 
places.  Lumley  v.  Wagner,  1 De  G.  M.  A G. 
604,  617,  5 De  G.&S.485,  16  Jur.  871;  Montague 
v.  Flockton,  L.  R.  16  Eq.  189.  While  in  such 
cases  the  singer,  actor,  or  musician  has  been 
enjoined  from  appearing  during  the  period 
named  at  a place  and  for  parties  different  from 


nent.  No  man  could  be  discharged  except  for 
cause,  of  which  he  was  to  be  informed.  The  right 
of  a hearing  upon  such  charge  was  secured  to  him, 
with  right  of  successive  appeals  to  the  superior  of- 
ficers of  the  road.  The  employe,  however,  had  the 
right  to  abandon  his  employment  at  any  time. 
Thus  capital  and  labor  co-operated  to'  assure 
employment,  the  reward  of  skill  and  faithful- 
ness, and  protection  from  discharge  from  service, 
except  for  justifiable  cause.  This  operated  to 
render  the  service  efficient,  conserving  the  in- 
terests of  both  capital  and  labor,  and  advancing 
the  public  welfare.  It  was  natural,  and  to  be  ex- 
pected, that  in  consequence  of  financial  disaster 
there  would  arise  the  question  of  the  reduction  of 
wages.  An  employe,  deeming  himself  wronged  by 
the  action  of  the  receivers  in  respect  thereto,  had 
peaceful  remedy.  The  court  was  at  all  times  open 
to  him  to  listen  to  his  complaint,  and  to  redress  it, 
if  it  should  appear  to  be  well  founded.  Upon  such 
application  the  receivers  would  be  bound  to  obey 
the  order  of  the  court  in  the  premises.  The  em- 
ploye, nevertheless,  not  content  with  the  judg- 
ment of  the  court, would  have  the  right  to  abandon 
his  employment.  The  case  furnishes,  as  was  sug- 
gested by  counsel,  an  exceptional  instance,  where 
one  party  to  a proceeding  in  a judicial  tribunal 
is  bound  by  the  decision  and  the  other  is  not 
There  was,  therefore,  neither  justification  nor 
excuse  fora  conspiracy  to  hinder  and  prevent  the 
operation  of  this  railway,  nor  necessity  for  combi- 
nation for  the  assertion  of  any  legal  right.  But,  if 
there  were  no  remedy  for  the  employe  except 
abandonment  of  service,  the  law  will  not  sanction 
a conspiracy,  the  purpose  of  which  is  to  extort 
from  the  receivers  or  from  the  court  concessions 
which  they  could  not  properly  yield,  and,  failing 
to  procure  them,  to  hinder  and  'prevent,  by  the 
means  declared,  the  operation  of  this  railway,  to 
the  injury  of  the  trust,  and  to  the  oppression  of 
the  public.  Such  was  the  combination  and  con- 
spiracy here  disclosed.  It  was  to  the  prevention  of 
the  injury  thus  contemplated  that  this  writ  was 
directed.  Its  issuance,  in  my  judgment,  is  justified 
by  the  law. 

The  second  branch  of  the  motion  has  reference 
to  the  writ  of  injunction  issued  upon  the  simple. 
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those  specified  in  his  first  engagement,  it  was 
never  supposed  that  the  court  could  by  injunc- 
tion compel  the  affirmative  performance  of  the 
agreement  to  sing,  or  to  act,  or  to  play.  In 
l’owell  Duffryn  Steam  Coal  Co.  v.  Tuff  Vale  R. 
i'o.  L.R.  9Ch.App.831,  335,  Lord  Justice  James 
observed  that  when  what  is  required  is  not 
merely  to  restrain  a party  from  doing  an  act 
of  wrong,  but  to  oblige  him  to  do  some  con- 
tinuous act  involving  labor  and  care,  the  j 
court  has  never  found  its  way  to  do  this  by  in- 
junction. In  the  same  case  Lord  Justice  Mel- 
lish  stated  the  principle  still  more  broadly, 
perhaps  too  broadly,  when  he  said  that  a court 
can  only  order  the  doing  of  something  which 
has  to  be  done  once  for  all,  so  that  the  court 
can  see  to  its  being  done. 

The  rule,  we  think,  is  without  exception 
that  equity  will  not  compel  the  actual,  affirma- 
tive performance  by  an  employe  of  merely  per- 
sonal services  any  more  than  it  will  compel  an 
employer  to  retain  in  his  personal  service  one 
who,  no  matter  for  what  cause,  is  not  accepta- 
ble to  him  for  service  of  that  character.  The 
right  of  employes  engaged  to  perform  per- 
sonal service  to  quit  that  service  rests  upon  the 
same  basis  as  the  right  of  an  employer  to  dis- 
charge him  from  further  personal  service.  If 
the  quitting  in  the  one  case  or  the  discharging 
in  the  other  is  in  violation  of  the  contract  be- 
tween the  parties,  the  one  injured  by  the 
breach  has  his  action  for  damages,  and  a court 
of  equity  will  not,  indirectly  or  negatively  by 
means  of  an  injunction  restrain  the  violation 
of  the  contract,  compel  the  affirmative  per- 
formance from  day  to  day  or  the  affirmative 


mental  petition  of  the  receivers,  restraining  any 
combination  or  conspiracy  having'  for  its  purpose 
the  inauguration  of  h strike  upon  the  lines  of  the 
railway  operated  by  the  receivers,  and  from  order- 
ing, advising,  or  approving,  by  communication  or 
instruction  or  otherwise,  the  employes  of  the  re- 
ceivers to  join  in  a strike.  This  part  of  the  motion 
presents  the  issue  whether  a strike  is  lawful.  The 
answer  must  largely  depend  upon  the  proper  defi- 
nition of  the  term.  It  has  been  variously  defined. 
By  Worcester,  “To  cease  from  work  in  order  to 
extort  higher  wages  as  workmen.”  by  Webster,  “To 
quit  work  in  a body,  or  by  combination  in  order 
to  compel  their  employers  to  raise  their  wages;” 
the  Encyclopedic  Dictionary,  “The  act  of  work- 
men in  any  trade  or  branch  of  industry  when  they 
leave  their  work  with  the  object  of  compelling  the 
master  to  concede  certain  demands  made  by  them, 
—as  an  advance  of  wages,  the  withdrawal  of  a 
notice  of  reduction  of  wages,  a shortening  of  the 
hours  of  work,  the  withdrawal  of  any  obnoxious 
rule  or  regulation,  or  the  like;”  the  Imperial  Dic- 
tionary, “To  quit  work  in  order  to  compel  an  in- 
crease or  prevent  a reduction  of  wages:”  the 
Century  Dictionary,  “To  press  a claim  or  demand 
by  coercive  or  threatening  action  of  some  kind;  in 
common  usage,  to  quit  work  along  with  others,  in 
order  to  compel  an  employer  to- accede  to  some  de- 
mand, as  for  increase  of  pay  or  to  protest  against 
something,  as  a reduction  of  wages;  as  to  strike  for 
higher  pay,  or  shorter  hours  of  work;”  Bouvier  de- 
fines it:  “A.  combined  effort  of  workmen  to  obtain 
higher  wages  or  other  concessions  from  their 
employers  by  stopping  work  at  a preconserted 
time.”  The  definition  sanctioned  by  the  court  of 
appeals  of  New  York  in  Delaware , L.  A- IF.  R.  Co.  v. 
Downs.  58  N.  Y.  581,  and  embodied  by  Mr.  Anderson 
in  his  Law  Dictionary,  is:  “A  combination  among 
laborers,  or  those  employed  by  others,  to  compel 
an  increase  of  wages,  change  in  the  hours  of  labor, 
a change  in  the  manner  of  conducting  the  business 
of  the  principal,  or  to  enforce  some  particular 
policy  in  the  character  or  the  number  of  men  em- 
ployed, or  the  like.”  Mr.  Black  in  his  Law  Diction- 
ary, defines  It  to  be:  “The  act  of  a party  of  work- 
men employed  by  the  same  master,  in  stopping 
work  all  together  at  a preconserted  time,  and  re- 
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acceptance  of  merely  personal  services.  Relief 
of  that  character  has  always  been  regarded  as 
impracticable.  Toledo,  A.  A.  & N.  M.  R.  Co. 
v.  Pennsylvania  Co.  54  Fed.  Rep.  730,  740,  19 
L.  R.  A.  395,  Taft.  J.,  and  authorities  cited; 
Fry,  Spec.  Perf.  Cont.  3d  Am.  ed.  £§  87,  91, 
and  authorities  cited. 

It  is  supposed  that  these  principles  are  inap- 
plicable or  should  not  be  applied  in  the  case  of 
I employes  of  a railroad  company  which,  under 
legislative  sanction,  constructs  and  maintains 
a public  highway  primarily  for  the  con- 
venience of  the  people,  and  in  the  regular 
operation  of  which  the  public  are  vitally  in- 
terested. Undoubtedly  the  simultaneous  ces- 
sation of  work  by  any  considerable  number  of 
the  employes  of  a railroad  corportion  without 
previous  notice  will  have  an  injurious  effect 
and  for  a time  inconvenience  the  public.  But 
these  evils,  great  as  they  are,  and  although 
arising  in  many  cases  from  the  inconsiderate 
conduct  of  employes  and  employers,  both 
equally  indifferent  to  the  general  welfare,  are 
to  be  met  and  remedied  by  legislation  restrain- 
ing alike  employes  and  employers  so  far  as 
necessary  adequately  to  guard  the  rights  of  the 
public  as  involved  in  the  existence,  mainte- 
nance, and  safe  management  of  public  high- 
ways. In  the  absence  of  legislation  to  the 
contrary,  the  right  of  one  in  the  service  of  a 1 
quasi  public  corporation  to  withdraw  there- 
from at  such  time  as  he  sees  fit,  and  the  right 
of  the  managers  of  such  corporations  to  dis- 
charge an  employe  from  service  whenever  they  J 
see  fit,  must  be  deemed  so  far  absolute  that  no 
court  of  equity  will  compel  one  against  his  will  j 


fusing  to  continue,  until  higher  wages  or  shorter  . 
time  or  some  other  concession  is  granted  to  them 
by  the  employer.”  Whichever  definition  may  be 
preferred,— and  possibly  no  one  of  them  is  precisely  | 
accurate,— there  are  running  through  all  of  them  j 
two  controlling  ideas:  First,  by  compulsion  to  ex- 
tort from  the  employer  the  concession  demanded;  . 
second,  a cessation  of  labor,  but  not  the  abandon- 
ment of  employment.  The  stoppage  of  work  is  J 
designed  to  be  temporary,  continuing  only  until 
the  accomplishment  of  the  design,  and  upon  its 
accomplishment  the  resumption  of  employment.  II 
The  cessation  of  labor  is  not  a bona  fide  dissolution  j 
of  contractual  relations  and  an  abandonment  of  , 
the  employment,  but  is  designed  as  a means  of  , 
coercion  to  accomplish  the  desired  result.  The  J 
cessation  of  labor  is  prearranged  by  the  body  of  i 
men  through  their  organizations,  and  is  to  take  | 
effect  simultaneously  at  a stated  time,  for  the  pur-  ; 
pose  of  preventing  the  master  from  continuing  his  j 
business,  and  to  compel  him  to  submit  to  the  die-  i 
tation  of  his  servants.  The  definition  of  the  term 
proffered  to  the  court  at  the  argument,  recognized 
by  the  labor  organizations  of  the  country,  was 
this:  “A  strike  is  a concerted  cessation  of  or  re- 
fusal to  work  until  or  unless  certain  conditions  j 
which  obtain  or  are  incident  to  the  terms  of  I 
the  employment  are  changed.  The  employe  de-  j 
dines  to  longer  work,  knowing  full  well  that  the  . 
employer  may  immediately  employ  another  to  fill  j 
his  place;  also  knowing  that  he  may  or  may  not  be 
re-employed  or  returned  to  service.  The  employer  J 
has  the  option  of  acceding  to  the  demand  and  re-  : 
turning  the  old  employes  to  service,  of  employing  i 
new  men,  or  of  forcing  conditions  under  which  the 
old  men  are  glad  to  return  to  service  under  the  old  I 
conditions.”  This  latter  definition  recognizes  the  j 
idea  of  cessation  of  labor,  but  not  an  abandon-  j 
ment  of  employment.  It  suggests  that  the  latter 
may  result  at  the  option  of  the  master.  It  J 
does  not.  in  terms,  declare  a combination  to  ex- 
tort, or  to  oppress,  or  to  interfere  in  any  way  with 
the  business  of  the  employer,  except  as  injury 
might  result  as  an  incident  to  the  cessation  of 
service.  If  the  latter  be  the  correct  definition  ot  a 
strike,  society  has  been  needlessly  alarmed.  J 
doubt  if,  in  the  light  of  the  history  of  strikes,  the  j 
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to  remain  in  such  service  or  actually  to  perform  | 
the  personal  acts  required  in  such  employment 
or  compel  such  managers  against  their  will  to 
keep  particular  employes  in  their  service.  It 
was  competent  for  the  receivers  ,in  this  case, 
subject  to  the  approval  of  the  court,  to  adopt  a 
schedule  of  wages  or  salaries,  and  say  to  em- 
ployes: “We  will  pay  according  to  this 

schedule,  and  if  you  are  not  willing  to  accept 
such  wages  you  will  be  discharged.”  It  was 
competent  for  an  employe  to  say:  “I  will  not 

remain  in  your  service  under  that  schedule,  and 
if  it  is  to  be  enforced  I will  withdraw,  leaving 
you  to  manage  the  property  as  best  as  you  may, 
without  my  assistance.”  In  the  one  case,  the 
exercise  by  the  receivers  of  their  right  to  adopt 
a new  schedule  of  wages  could  not,  at  least  in 
thecase  of  a general  employment  without  limit 
as  to  time,  be  made  to  depend  upon  considera- 
tions of  hardship  and  inconvenience  to  em- 
ployes. In  the  other,  the  exercise  by  employes 
of  their  right  to  quit  in  consequence  of  a pro- 
posed reduction  of  wages  could  not  be  made  to 
depend  upon  considerations  of  hardship  or  in- 
convenience to  those  interested  in  the  trust 
property  or  to  the  public.  The  fact  that  em- 
ployes of  railroads  may  quit  under  circum- 
stances that  would  show  bad  faith  upon  their 
part  or  a reckless  disregard  of  their  contract  or 
of  the  convenience  and  interests  of  both  em- 
ployer and  the  public,  does  not  justify  a de- 
parture from  the  general  rule  that  equity  will 
not  compel  the  actual,  affirmative  performance 
of  merely  personal  services,  or  (which  is  the 
same  thing)  require  employes  against  their  will  * 


child  would  be  recognized  by  this  baptismal  name. 
One  who  has  read  the  history  of  the  strike  at  Home- 
stead,with  its  cruel  murders  and  barbarous  torture; 
one  who  has  read  of  the  various  strikes  on  rail- 
ways, when  cars  were  tired,  rails  torn  up,  engines 
demolished,  and  life  destroyed;  one  who  has  read 
of  the  not  infrequent  summoning  of  the  malitia  by 
the  authorities  of  the  state  to  put  down  riot  and 
turbulence,— the  universal  concomitants  of  a 
strike,— would  hardly  yield  assent  to  the  definition 
suggested  as  even  faintly  conveying  the  true  idea 
of  a strike,  as  known  of  all  men.  The  only  force 
suggested  is  the  force  of  inertia,  the  compulsion 
wrought  by  cessation  from  labor.  Such  a strike 
would  be  a harmless  affair,  and  generally  inope- 
rative to  effect  the  end  designed.  It  could  be 
availing  only  by  the  combination  of  the  entire 
labor  force  of  the  country,  in  the  nature  of  things 
impracticable.  Unless,  by  other  coercive  measures, 
the  employer  is  prevented  from  obtaining  men  in 
the  place  of  those  who  should  cease  to  work,  a 
strike  would  be  a mere  weapon  of  straw.  That  is 
well  understood  bv  these  organizations.  While, 
according  to  the  definition,  the  employe  knows 
“full  well  that  the  master  may  immediately  hire 
another  to  fill  his  place,”  he  also  knows  full  well 
that  that  must,  at  all  odds,  be  prevented  if  the 
strike  is  to  be  made  successful.  Consequently  the 
organizations  provide,  as  confessed  at  the  argu- 
ment, for  the  expulsion  and  social  ostracism  of  all 
members  of  the  organizations  who  should  not 
abandon  work  when  the  order  to  strike  is  given, 
or  who  should  seek  to  fill  the  place  of  a striking 
member.  Thus  one  of  the  most  effective  engines 
of  compulsion  is  brought  to  bear  upon  unwilling 
members  to  effect  the  design  of  the  combination. 
With  respect  to  laborers  not  members  and  willing 
to  work,  other  and  not  less  effective  means  of  in- 
timidation must  be  and  are  employed  in  prevention 
of  labor.  The  history  of  strikes  declares  that  this 
intimidation  has  always  taken  the  shape  of  threats 
and  personal  violence.  Constructive  violence  has 
tailed  in  large  measure  to  prevent  the  continuance 
of  operation  of  business  by  the  master.  Naturally, 
therefore,  we  find  resort  to  actual  violence,  the 
destruction  of  property,  the  disabling  of  railway 
trains,  and  the  like.  | 
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I to  remain  in  the  personal  service  of  their  em- 
ployer. 

The  result  of  these  views  is  that  the  court 
below7  should  have  eliminated  from  the  writ  of 
injunction  the  words  “and  from  so  quitting  the 
service  of  the  said  receivers,  with  or  without 
notice,  as  to  cripple  the  property  or  prevent  or 
hinder  the  operation  of  said  railroad.” 

But  different  considerations  must  control  in 
respect  to  the  w7ords  in  the  same  paragraph  of 
the  writs  of  injunction,  “and  from  combining 
and  conspiring  to  quit,  with  or  without  notice, 
the  service  of  said  receivers,  with  the  object  and 
intent  of  crippling  the  property  in  their  cus- 
tody, or  embarrassing  the  operation  of  said 
railroad.”  We  have  said  that  if  employes  were 
unwilling  to  remain  in  the  service  of  the  re- 
ceivers for  the  compensation  prescribed  for 
them  by  the  revised  schedules,  it  was  the  right 
of  each  one  on  that  account  to  withdraw  from 
such  service.  It  was  equally  their  right,  with- 
out reference  to  the  effect  upon  the  property  or 
upon  the  operation  of  the  road,  to  confer  with 
each  other  upon  the  subject  of  the  proposed 
reduction  in  wages  and  to  withdraw  in  a body 
from  tlje  service  of  the  receivers  because  of  the 
proposed  change.  Indeed,  their  right  as  a body 
of  employes  affected  by  the  proposed  reduction 
of  wages,  to  demand  given  rates  of  compensa- 
tion as  a condition  of  their  remaining  in  the 
service  was  as  absolute  and  perfect  as  was  the 
right  of  the  receivers  representing  the  aggrega- 
tion of  persons,  creditors,  and  stockholders  in- 
terested in  the  trust  property,  and  the  general 
* public,  to  fix  the  rates  they  were  willing  to  pay. 


Of  the  ideal  strike,  in  the  definition  proposed  at 
the  argument,  the  only  criticism  to  be  indulged  is 
that  it  is  ideal,  and  never  existed  in  fact.  Un- 
doubtedly, in  the  absence  of  restrictive  contract, 
workmen  have  aright  by  concerted  action  to  cease 
work  to  procure  better  terms  of  service,  no  com- 
pulsion being  used  except  that  incident  to  the  ces- 
sation: subject,  however,  to  the  qualification,  at 
least  with  respect  to  those  employments  that  di- 
rectly concern  the  public  welfare,  that  reasonable 
notice  ol  the  quitting  should  be  given.  But  such 
is  not  the  strike  of  history.  The  definition  sug- 
gested is  misleading  and  pretentious.  To  my  think- 
ing, a much  more  exact  definition  of  a strike  is 
this:  A combined  effort  among  workingmen  to 
compel  the  master  to  the  concession  of  a certain 
demand,  by  preventing  the  conduct  of  his  business 
until  compliance  with  the  demand.  The  concerted 
cessation  of  work  is  but  one  of,  and  the  least  ef- 
fective of,  the  means  to  the  end;  the  intimidation 
of  others  from  engaging  in  the  service,  the  inter- 
ference with,  and  the  disabling  and  destruction  of 
property,  and  resort  to  actual  force  and  vio- 
lence, when  requisite  to  the  accomplishment  of  the 
end,  being  the  other,  and  more  effective,  means 
employed.  It  is  idle  to  talk  of  a peaceable  strike. 
None  such  ever  occurred.  The  suggestion  is  im- 
peachment of  inteligence.  From  first  to  last,  from 
the  earliest  recorded  strike  to  that  in  the  state  of 
West  Virginia,  which  proceeded  simultaneously 
with  the  argument  of  this  motion,  to  that  at  Con- 
nellsville.  Pa.,  occurring  as  I write,  force  and  tur- 
bulence, violence  and  outrage,  arson  and  murder, 
have  been  associated  with  the  strike  as  its  natural 
and  inevitable  concomitants.  No  strike  can  be  ef- 
fective without  compulsion  and  force.  That  com- 
pulsion can  only  come  through  intimidation.  A 
strike  without  violence  would  equal  the  representa- 
tion of  the  tragedy  of  Hamlet  with  the  part  of 
Hamlet  omitted.  The  moment  that  violence  be- 
comes an  essential  part  of  a scheme,  or  a necessary 
means  of  effecting  the  purpose  of  a combination, 
that  moment  the  combination,  otherwise  lawful, 
becomes  illegal.  All  combinations  to  interfere 
with  perfect  freedom  in  the  proper  management 
and  control  of  one’s  lawful  business,  to  dictate  the 
I terms  upon  which  such  business  shall  be  con- 
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their  respective  employes.  But  that  is  a very  I 
different  matter  from  a combination  and  con-  I 
spiracy  among  employes,  with  the  object  and 
intent  not  simply  of  quitting  the  service  of  the 
receivers  because  of  the  reduction  of  wages,  but 
of  crippling  the  property  in  their  hands  and 
embarrassing  the  operation  of  the  railroad. 
When  the  order  for  the  original  injunction  was 
applied  for  it  was  represented — and  the  inter- 
venors  admit  by  their  motion  that  it  was  cor- 
rectly represented — that  unless  the  restraining 
power  of  the  court  was  exerted  the  dissatisfied 
employes  and  others  co  operating  with  them 
would  physically  disable  and  render  unfit 
for  use  the  cars  and  other  property  in  the  pos- 
session of  the  receivers,  and  by  force,  threats, 
and  intimidation  used  against  employes  re- 
maining in  their  service  and  against  those  de- 
siring to  take  the  places  of  those  quitting, 
would  prevent  the  receivers  from  operating  the 
roads  in  their  custody  and  from  discharging  the 
duties  which  they  owed  on  behalf  of  the  cor- 
poration to  the  parties  interested  in  the  trust 
property,  to  the  government  and  to  the  public. 

The  general  inhibition  upon  combinations 
and  conspiracies  formed  with  the  object  and 
intent  of  crippling  the  property  and  embarrass- 
ing the  operation  of  the.  railroad,  must  be  con- 
strued as  referring  only  to  acts  of  violence,  in- 
timidation, and  wrong  of  the  same  nature  or 
class  as  those  specifically  described  in  the  pre- 
vious clauses  of  the  writ.  We  do  not  interpret 
the  words  last  above  quoted  as  embracing  the 


ducted,  by  means  of  threats  or  by  interference 
with  property  or  traffic  or  with  the  lawf  ul  employ- 
ment of  others,  are  within  the  condemnation  of 
the  law.  It  has  well  been  said  that  the  wit  of  man 
could  not  devise  a legal  strike,  because  compulsion 
is  the  leading  idea  of  it.  A strike  is  essentially  a 
conspiracy  to  extort  by  violence;  the  means  em- 
ployed to  effect  the  end  being  not  only  the  cessa- 
tion of  labor  by  the  conspirators,  but  the  necessary 
prevention  of  labor  by  those  who  are  willing  to  as- 
sume their  places,  and,  as  a last  resort,  and  in  many 
instances  an  essential  element  of  success,  the  dis- 
abling and  destruction  of  the  property  of  the  mas- 
ter; and  so,  by  intimidation  and  by  the  compulsion 
of  force,  to  accomplish  the  end  designed.  I know 
of  no  peaceable  strike.  I think  no  strike  was  ever 
heard  of  that  was  or  could  be  successful  unaccom- 
panied by  intimidation  and  violence.  Counsel  at 
the  argument  could  recall  but  one  which  he  was 
willing  to  indorse  as  peaceable.  That  was  the 
strike  upon  the  Lehigh  Valley  Railroad  during  the 
year  1893.  The  history  of  that  occurrence  does  not 
carry  out  the  declaration  of  counsel.  There,  as  I 
understand,  the  running  of  trains  was  constantly 
interfered  with,  engines  and  cars  disabled  and 
wrecks  caused  by  the  violence  of  the  strikers.  The 
president  of  the  company  reported  to  his  board  of 
directors  that  the  loss  to  freight  and  equipment  by 
reason  of  the  strike— which  continued  for  less  than 
three  weeks— was  $77,000,  of  which  amount  $46,000 
was  for  damage  done  to  locomotives  alone.  And 
that  strike  was  not  successful,  the  violence  being 
insufficient.  The  history  and  legality  of  strikes  has 
been  well  told  by  Mr.  Justice  Brewer,  of  the  Su- 
preme Court  of  the  United  States,  in  an  admirable 
address  before  the  New  York  Bar  Association  in 
January,  1893,  in  language  that  should  be  taken  to 
heart  by  every  one  who  has  regard  to  the  safety 
and  peace  of  society,  and  the  protection  of  our  in- 
stitutions. 

•‘The  common  rule,”  says  Mr.  Justice  Brewer,  “as 
to  strikes  is  this:  Not  merely  do  the  employes  quit 
the  employment,  and  thus  handicap  the  employer 
in  the  use  of  his  property,  and  perhaps  in  the  dis- 
charge of  duties  which  he  owes  to  the  public,  but 
they  also  forcibly  prevent  others  from  taking  their 
places.  It  is  useless  to  say  that  they  only  advise; 
no  man  is  misled.  When  a thousand  laboi'ers 
gather  around  a railroad  track,  and  sav  to  those 
who  seek  employment  that  they  had  better  not, 
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| case  of  employes  who,  being  dissatisfied  with 
I the  proposed  reduction  of  their  wages,  merely 
withdraw  on  that  account,  singty  or  by  con 
certed  action,  from  the  service  of  the  receivers, 
using  neither  force,  threats,  persecution  nor 
intimidation  towards  employes  who  do  not  join 
them,  nor  any  device  to  molest,  hinder,  alarm 
or  interfere  with  others  who  lake  or  desire  to 
take  their  places.  We  use  the  word  “device”  ! 
here  as  applicable  to  cases  like  that  of  Sherry 
v.  Perkins , 147  Mass.  212,  in  which  it  appeared 
that  parties  belonging  to  a labor  organization 
displayed  and  maintained  certain  banners  in 
front  of  the  plaintiff’s  place  of  business  for  the 
purpose  of  deterring  workmen  from  remaining 
in  or  entering  his  service.  As  the  acts  com 
plained  of  were  injurious  to  the  plaintiff’s 
business  and  were  a nuisance,  it  was  held  that 
they  could  be  reached  and  restrained  by  in- 
junction. So  in  Springhead  Spinning  Co.  v. 
Riley , L.  R.  6 Eq.  551,  equity  interfered  by 
injunction  to  restrain  the  conduct  of  parties, 
officers  of  a trades  union,  who  gave  notice  to 
workmen  by  means  of  placards  and  advertise- 
ments that  they  were  not  to  hire  themselves  to 
the  plaintiff  pending  a dispute  between  the 
union  and  the  plaintiff.  See  also  United  States 
v.  Kane , 28  Fed.  Rep.  748;  Emack  v.  Kane,  84 
Fed.  Rep.  46:  Casey  v.  Cincinnati  Typograph 
ical  Union  No.  3,  45  Fed.  Rep.  185,  12  L.  R. 

A.  198;  Walker  v.  Cronin , 107  Mass.  555. 

These  employes  having  taken  service  first 
with  the  company  and  afterwards  with  the  re- 


and  when  that  advice  is  supplemented  every  littlp 
while  by  a terrible  assault  on  one  who  disregards 
it,  every  one  knows  that  something  more  than  ad-  • 
vice  is  intended.  It  is  coercion;  force;  it  is  the  ef- 
fort of  the  many,  by  the  mere  weight  of  numbers,  ; 
to  compel  the  one  to  do  their  bidding.  It  is  a pro- 
ceeding outside  of  the  law,  in  defiance  of  the  law, 
and  in  spirit  and  effect  an  attempt  to  strip  from 
one  that  has  that  which  of  right  belongs  to  him,— 
the  full  and  undisturbed  use  and  enjoyment  of  his 
own.  It  is  not  to  be  wondered  at  that  deeds  of  vio-  ; 
lence  and  cruelty  attend  such  demonstrations  as 
these;  nor  will  it  do  to  pretend  that  the  wrongdoers  ■ 
are  not  the  striking  laborers,  but  lawless  strangers 
who  gather  to  look  on.  Were  they  strangers  who  < 
made  the  history  of  the  Homestead  strike  one  of  l 
awful  horror?  Were  they  women  from  afar  who 
so  maltreated  the  surrendered  guards,  or  wer  e they  .• 
the  very  ones  who  sought  to  compel  the  owners  of 
the  property  to  do  their  bidding?  Even  if  it  be  true  \ 
that  at  such  places  the  lawless  will  gather,  who  is 
responsible  for  their  gathering?  Weihe,  the  head 
of  a reputable  labor  organization,  may  open  the 
door  to  lawlessness,  but  Beekman,  the  anai'chist  [ 
and  assassin,  will  be  the  first  to  pass  through;  and  i 
thus  it  will  be,  always  and  everywhere.  ... 
This  is  the  struggle  of  irresponsible  persons  and  or-  i 
ganizations  to  control  labor.  It  is  not  in  the  inter-  | 
iests  of  liberty;  it  is  not  in  the  interest  of  individual  j 
or  personal  rights.  It  is  an  attempt  to  give  to  the  j 
many  a control  over  the  few,— a step  towards  j 
despotism.  Let  the  movement  succeed,  let  it  once  I 
be  known  that  the  individual  is  not  free  to  con-  I 
tract  for  his  personal  services,  that  labor  is  to  be  i 
farmed  out  by  organizations,  as  to-day  by  the  | 
Chinese  companies,  and  the  next  step  will  be  a di-  1 
rect  effort  on  the  part  of  the  many  to  seize  the  j 
property  of  the  few.” 

No  word  of  mine  could  give  added  strength  to  | 
the  thought  suggested.  The  strike  has  become  a , 
serious  evil,  destructive  to  property,  destructive  to  | 
individual  right,  injurious  to  the  conspirators  i 
themselves,  and  subversive  of  republican  institu-  j 

tions.  Certainly  no  court  should  give  encourage- 
ment to  any  combination  thus  destructive  of  the 
very  fabric  of  our  government,  tending  to  the  dis- 
ru  ption  of  society,  and  the  obliteration  of  legal  and 
natural  lights.  Whatever  other  doctrine  may  be  I 
asserted  by  reckless  agitators,  it  must  ever  remain 
the  duty  of  the  courts,  in  the  protection  of  society,  i 
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ceivers  under  a general  contract  of  employ- 
ment which  did  not  limit  the  exercise  of  the 
right  to  quit  the  service,  their  peaceable  co-op- 
eration, as  the  result  of  friendly  argument, 
persuasion, or  conference  among  themselves,  in 
asserting  the  right  of  each  and  all  to  refuse 
further  service  under  a schedule  of  reduced 
wages,  would  not  have  been  illegal  or  criminal, 
although  they  may  have  so  acted  in  the  firm 
belief  and  expectation  that  a simultaneous 
quitting  without  notice  would  temporarily  in- 
convenience the  receivers  and  the  public.  If 
in  good  faith  and  peaceably  they  exercise  their 
right  of  quitting  the  service,  intending  thereby 
only  to  better  their  condition  by  securing  such 
wages  as  they  deem  just,  but  not  to  injure  or 
interfere  with  the  free  action  of  others,  they 
cannot  be  legally  charged  with  any  loss  to  the 
trust  propertyresuiting  from  their  cessation  of 
work  in  consequence  of  the  refusal  of  the  re- 
ceivers to  accede  to  the  terms  upon  which  they 
were  willing  to  remain  in  the  service.  Such  a 
loss,  under  the  circumstances  stated,  would  be 
incidental  to  the  situation  and  could  not  be  at 
tributed  to  employes  exercising  lawful  rights 
in  orderly  ways  or  to  the  receivers  when  in 
good  faith  and  in  fidelity  to  their  trust  they 
declare  a reduction  of  wages  and  thereby  cause 
dissatisfaction  among  employes  and  their 
withdrawal  from  service. 

The  combinations  or  conspiracies  which  the 
law  does  not  tolerate  are  of  a different  charac- 
ter. According  to  the  principles  of  the  com- 
mon law,  a conspiracy  upon  the  part  of  two  or 


and  in  the  execution  of  the  laws  of  the  land,  to 
condemn,  prevent,  and  punish  all  such  unlawful 
conspiracies  and  combinations.  Of  this  duty  it 
was  forcibly  said  by  Judge  Baker,  of  the  district  of 

3 ndiana,  under  like  circumstances,  in  tbe  Lake  Erie 
& Western  Cases:  “It  may  do  for  men  that  are 
reckless  of  the  welfare  of  human  society,  who  care 
nothing-  for  its  peace  and  good  order,  to  imperil 
life,  property,  and  liberty,  and  the  perpetuity  of 
our  institutions  by  teaching1  such  doctrines;  but 
the  judge  who  tolerates  it  ought  to  be  stripped  of 
his  gown,  and  be  driven  from  the  sacred  temple  of 
justice.”  i 

The  wrongs  of  labor  are  not  to  be  righted  by 
war  upon  society,  by  turbulence  and  disorder,  by 
oppression  and  force.  Such  action  alienates  sym- 
pathy, and  provokes  resentment.  In  this  land, 
only  by  peaceable  means  in  the  courts,  and 
through  the  lawmaking  power,  can  wrongs  be  re- 
dressed, and  justice  be  established.  Let  combined 
labor  deal  with  combined  capital,  but  only  in  ways 
sanctioned  by  the  law.  When  this  lesson  is  learned, 
and  becomes  the  rule  of  conduct,  labor  will  acquire 
in  a decade  greater  privileges  and  surer  protection 
from  wrong  than  could  be  extorted  by  a century 
of  violence. 

By  the  Act  of  Congress  of  July  2,  1890  (26  Stat.  at 
L.  chap.  647),  every  combination  in  restraint  of 
trade  or  commerce  among  the  several  states  is  de- 
clared to  be  illegal.  Under  this  act  it  was  held  by 
Judge  Speer  in  Waterhouse  v.  Comer , 55  Fed.  Rep. 
149, 19  L.  R.  A.  403,  that  a strike,  it  it  ever  was  ef- 
fective, can  be  so  no  longer:  and  this  view  seems  to 
have  been  held  by  Judge  Billings  in  the  case  of 
United  States  v.  Workingmen' s Amalgamated  Coun- 
cil of  New  Orleans , 54  Fed.  Rep.  994.  On  the  other 
hand.  Judge  Putman,  in  United  States  v.  Patterson , 
55  Fed.  Rep.  605,  is  inclined  to  the  view  that  the 
statute  has  no  relation  to  labor  organizations.  I do 
not  find  it  needful  to  enter  into  this  field  of  discus- 
sion, or  to  express  an  opinion  upon  the  subject, 
being  content  to  rest  my  conclusion  upon  the 
grounds  discussed. 

One  clause  of  the  supplemental  injunction  has 
been  characterized  as  wholly  unwarranted.  That 
clause  is:  “And  from  ordering,  recommending, 
approving,  or  advising  others  to  quit  the  service  of 
the  receivers  of  the  Northern  Pacific  Railroad  on 
January  1,  1894,  or  at  any  other  time.”  In  f airness, 
this  clause  must  be  read  in  the  light  of  the  state* 
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more  persons  with  the  intent  by  their  com- 
bined power  to  wrong  others  or  to  prejudice 
the  rights  of  the  public,  is  in  itself  illegal  al- 
though nothing  be  actually  done  in  execution 
of  such  conspiracy.  This  is  fundamental  in 
our  jurisprudence.  So  a combination  or  con- 
spiracy to  procure  an  employe  or  body  of  em- 
ployes to  quit  service  in  violation  of  the  con- 
tract of  service  would  be  unlawful,  and  in  a 
proper  case  might  be  enjoined  if  the  injury 
threatened  would  be  irremediable  at  law.  it 
is  one  thing  for  a single  individual  or  for  sev- 
eral individuals  each  acting  upon  his  own  re- 
sponsibility and  not  in  co-operation  with  oth- 
ers, to  form  the  purpose  of  inflicting  actual 
injury  upon  the  property  or  rights  of  others. 
It  is  quite  a different  thing  in  the  eye  of  the 
law  for  many  persons  to  combine  or  conspire 
together  with  the  intent  not  simply  of  assert- 
ing their  rights  or  of  accomplishing  lawful 
ends  by  peaceable  methods,  but  of  employing 
their  united  energies  to  injure  others  or  the 
public.  An  intent  upon  the  part  of  a single 
person  to  injure  the  rights  of  others  or  of  the 
public,  is  not  in  itself  a wrong  of  which  the 
law  will  take  cognizance,  unless  some  injurious 
act  be  done  in  execution  of  the  unlawful  in- 
tent. But  a combination  of  two  or  more  per- 
sons with  such  an  intent  and  under  circum- 
stances that  give  them  when  so  combined  a 
power  to  do  an  injury  they  would  not  possess 
as  individuals  acting  singly,  has  always  been 
recognized  as  in  itself  wrongful  and  illegal. 

The  general  principle  is  illustrated  in  Cattan 


ments  of  the  petition.  It  was  therein  asserted  to 
the  court  that  the  men  would  not  strike  unless  or- 
dered so  to  do  by  the  executive  heads  of  the  na- 
tional labor  organizations,  and  that  the  men  would 
obey  such  orders  instead  of  following  the  direction 
of  the  court.  This  clause  is  specially  directed  to 
the  chiefs  of  the  several  labor  organizations.  The 
use  of  the  words,  “order,  recommend,  approve,  or 
advise,”  was  to  meet  the  various  forms  of  expres- 
sion under  which  by  the  constitution  or  by-laws  of 
these  organizations  the  command  was  cloaked, —as, 
for  instance,  in  the  one  organization  the  chief  head 
“advises”  a strike,  in  another  he  “approves”  a 
strike,  in  another  he  “recommends”  the  quitting 
of  employment.  Whatever  terfns  may  be  em- 
ployed, the  effect  is  the  same.  It  is  a command 
which  may  not  be  disregarded,  under  penalty  of 
expulsion  from  the  order  and  of  social  ostracism. 
This  language  was  employed  to  fortify  the  re- 
straints of  the  other  portions  of  the  writ,  and  to 
meet  the  various  disguises  under  which  the  com- 
mand is  cloaked.  It  was  so  inserted  out  of  abun- 
dant caution,  that  the  meaning  of  the  court'raight 
be  clear,  that  there  should  be  no  unwarrantable 
interference  with  this  property,  no  intimidation, 
no  violence,  no  strike.  It  was  perhaps  unnecessary, 
being  comprehended  within  the  clause  restraining 
the  heads  of  these  organizations  from  ordering, 
recommending,  or  advising  a strike,  or  joinder  in 
a strike.  It  is  said,  however,  that  the  clause  re- 
strains an  individual  from  friendly  advice  to  the 
employes  as  a body  or  individually,  as  to  their  or 
his  best  interest  in  respect  of  remaining  in  the 
service  of  the  receivers.  Read  in  the  light  of  the 
petitions  upon  which  the  injunction  was  founded. 
I do  not  think  that  such  construction  can  be  in- 
dulged by  any  fair  and  impartial  mind.  It  might 
be  used  as  a text  for  a declamatory  address  to  ex- 
cite the  passions  and  prejudices  of  men,  but  could 
not,  I think,  be  susceptible  of  such  strained  con- 
struction by  a judicial  miud.  The  language  of  a 
writ  of  injunction  should,  however,  be  clear  and 
explicit,  and,  if  possible,  above  criticism  as  to  its 
meaning.  Since,  therefore,  the  language  of  this 
particular  phrase  may  be  misconceived,  and  the  re- 
straint intended  is,  in  my  judgment  comprehended 
within  the  other  provisions  of  tbe  writ,  the  motion 
in  that  respect  will  be  granted,  and  the  clause 
stricken  from  the  writ. 

In  all  other  respects  the  motion  will  he  denied. 
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v.  Wilson,  127  U.  S.  540,  555,  32  L.  ed.  223, 
228.  That  was  an  information  in  the  police 
court  of  the  District  of  Columbia  charging  the 
defendants  Callan  and  others  with  a conspiracy 
to  prevent  certain  named  persons,  who  had 
been  expelled  from  a local  association,  a branch 
of  a laiger  one  known  as  the  knights  of  labor 
of  America,  from  pursuing  their  calling  of 
musicians  anywhere  in  the  United  States. 
This  result,  the  information  charged,  was  to 
be  effected  by  the  defendants  refusing  to  work 
as  musicians  or  in  any  other  capacity  with  the 
persons  so  named,  or  with  or  for  any  person, 
firm,  or  corporation  working  with  or  employ- 
ing them;  by  procuring  all  other  members  of 
those  organizations,  and  all  other  workmen  and 
tradesmen,  not  to  work  in  any  capacity  with 
or  for  them  or  either  of  them  or  for  an}7  firm 
or  corporation  that  employed  either  of  them; 
and  by  warning  and  threatening  every  person, 
firm,  or  corporation  employing  such  obnoxious 
persons  that  if  they  did  not  forthwith  cease  to 
employ  and  refuse  to  employ  them,  they  should 
not  receive  the  custom  or  patronage  either  of 
the  persons  so  conspiring  or  of  other  mem 
bers  of  said  organizations.  The  question  in 
the  case  was  whether  the  accused  were  entitled 
to  a trial  by  jury  or  whether  the  offense 
charged  was  of  the  class  called  “petty,”  for 
the  trial  of  which  a defendant  could  not  at 
common  law  claim,  of  right,  a jury.  The 
court  held  that  the  offense  charged  was  not  a 
petty  or  trivial  one  but  one  of  a grave  charac- 
ter, affecting  the  public  at  large,  and  for  the 
trial  of  which  a jury  was  therefore  demand- 
able  as  of  right. 

Among  the  authorities  cited  in  that  case 
were  Com.  v.  Hunt,  4 Met.  Ill,  121,  38  Am. 
Dec.  346,  in  which  it  was  said  that  “the  gen- 
eral rule  of  the  common  law  is  that  it  is  a crim- 
inal and  indictable  offense,  for  two  or  more  to 
confederate  and  combine  together,  by  con- 
certed means,  to  do  that  which  is  unlawful  or 
criminal  to  the  injury  of  the  public,  or  por- 
tions or  classes  of  the  community,  or  even  to 
the  rights  of  an  individual;  /State  v.  Burnham, 
15  NT  H.  396,  401,  where  it  was  held  that 
“combinations  against  law  or  against  individ- 
uals are  always  dangerous  to  the  public  peace 
and  to  public  security;  to  guard  against  the 
union  of  individuals  to  effect  an  unlawful  de- 
sign is  not  easy,  and  to  detect  and  punish  them 
is  often  extremely  difficult;”  and  Reg.  v.  Par- 
nell, 14  Cox,  C.  C.  508,  where  the  court  ob-  j 
served,  that  “an  agreement  to  effect  an  injury 
or  wrong  to  another  by  two  or  more  persons  is 
constituted  an  offense,  because  the  wrong  to  be 
effected  by  a combination  assumes  a formid- 
able character;  when  done  by  one  alone  it  is 
but  a civil  injury,  but  it  assumes  a formidable 
or  aggravated  character  when  it  is  to  be 
effected  by  the  powers  of  a combination.” 

One  of  the  cases  cited  in  Callan  v.  Wilson  is 
Com.  v.  Carlise,  Bright.  (Pa.)  36,  39,  40,  in 
which  Mr.  Justice  Gibson  considered  the  law 
of  conspiracy  with  care  and  among  other 
things  said:  “There  is  between  the  different 
parts  of  the  body  politic  a reciprocity  of  ac- 
tion on  each  other,  which,  like  the  action  of 
antagonizing  muscles  in  the  natural  body,  not 
only  prescribes  to  each  its  appropriate  state 
and  action,  but  regulates  the  motion  of  the 
whole.  The  effort  of  an  individual  to  disturb 
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this  equilibrium  can  never  be  perceptible,  nor 
carry  the  operation  of  his  interest  or  that  of 
any  other  individual  beyond  the  limits  of  fair 
competition;  but  the  increase  of  power  by  com- 
bination of  means,  being  in  geometrical  pro- 
portion to  the  number  concerned,  an  associa- 
tion may  be  able  to  give  an  impulse,  not  only 
oppressive  to  individuals,  but  mischievous  to 
the  public  at  large;  and  it  is  the  employment 
of  an  engine  so  powerful  and  dangerous  that 
gives  criminality  to  an  act  that  would  be  per- 
fectly innocent,  at  least  in  a legal  view,  when 
done  by  an  individual.” 

There  are  many  other  adjudged  cases  to  the 
same  effect.  In  State  v.  Stewart,  59  Yt.  273, 

286,  59  Am.  Rep.  710,  it  was  held  after  an  ex- 
tended review  of  the  authorities  that  “a  com- 
bination of  two  or  more  persons  to  effect  an 
illegal  purpose,  either  by  legal  or  illegal  means, 
whether  such  purpose  be  illegal  at  common 
law  or  by  statute,  or  to  effect  a legal  purpose 
by  illegal  means,  whether  such  means  be  illegal 
at  common  law  or  by  statute,  is  a common  law 
conspiracy.  Such  combinations  are  equally 
illegal  whether  they  promote  objects  or  adopt 
means  that  are  per  se  indictable,  or  promote 
objects  or  adopt  means  that  are  per  se  oppres- 
sive, immoral,  or  wrongfully  prejudicial  to  the 
rights  of  others.  If  they  seek  to  restrain  trade, 
or  tend  to  the  destruction  of  the  material  prop- 
erty of  the  country,  they  work  injury  to  the 
whole  people.”  In  State  v.  Buchanan , 5 Harr. 

& J.  317,  352,  355,  9 Am.  Dec.  534,  the  court 
of  appeals  of  Maryland  adjudged  that  “every 
conspiracy  to  do  an  unlawful  act,  or  to  do  a 
lawful  act  for  an  illegal,  fraudulent,  malicious, 
or  corrupt  purpose,  or  for  a purpose  which  has 
a. tendency  to  prejudice  the  public  in  general,  f 
is  at  common  law  an  indictable  offense,  though 
nothing  be  done  in  execution  of  it,  and  no 
matter  by  what  means  the  conspiracy  was  in- 
tended to  be  effected,  which  may  be  perfectly 
indifferent,  and  makes  no  ingredient  of  the 
crime,  and,  therefore,  need  not  be  stated  in  the 
indictment.”  Again:  “There  is  nothing  in 
the  objection,  that  to  punish  a conspiracy 
where  the  end  is  not  accomplished,  would  be  1 
to  punish  a mere  unexecuted  intention.  It  is  7 
not  the  bare  intention  that  the  law  punishes, 
but  the  act  of  conspiring,  which  is  made  a sub-  > 
stantive  offense  by  the  nature  of  the  object  to 
be  effected.”  In  State  v.  Qlidden,  55  Conn. 

46,  the  court  said:  “Any  one  man,  or  any  one 
I of  several  men  acting  independently,  is  power- 
less; but  when  several  combine  and  direct  their 
united  energies  to  the  accomplishment  of  a 
bad  purpose,  the  combination  is  formidable. 

Its  power  for  evil  increases  as  its  number  in- 
creases. . . . The  combination  becomes  dan- 
gerous and  subversive  of  the  rights  of  others, 
and  the  law  wisely  says  that  it  is  a crime.”  In 
Reg.  v.  Ken  rick,  5 Q.  B.  49,  Chief  Justice  Den- 
man said  that  by  the  law  of  conspiracy  as  it 
had  been  administered  for  at  least  the  previous- 
hundred  years  any  combination  to  prejudice 
another  unlawfully  was  considered  as  consti- 
tuting the  offense,  and  that  the  offense  con 
sisted  in  the  conspiracy  and  not  in  the  acts 
committed  for  carrying  it  into  effect. 

See  also  Carew  v.  Rutherford,  106  Mass.  1 , 8 
Am.  Rep,  287;  Old  Dominion  SS.  Co.  v.  Mc- 
Kenna, 30  Fed.  Rep.  48;  Coeur  d’ Alene  Consol. 

& Min.  Co.  v.  Miners’  Union  of  Wardner , 51 
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Fed.  Rep.  260,  267,  19  L.  R.  A.  382;  3 Whart. 
Crim.  L.  8tti  ed.  §§  1337  et  seq.\  2 Archbold, 
Cr.  Pr.  & PI.  Pomeroy’s  ed.  1S30,  note;  2 
Bishop,  Crim.  L.  §§  180  et  seq. 

It  seems  entirely  clear  upon  authority  that 
any  combination  or  conspiracy  upon  the  part 
of  these  employes  would  be  illegal  which  has 
for  its  object  to  cripple  the  property  in  the 
hands  of  the  receivers  and  to  embarrass  the 
operation  of  the  railroads  under  their  manage- 
ment, either  by  disabling  or  rendering  untit 
for  use,  engines,  cars  or  other  property  in  their 
hands,  or  by  interfering  with  their  possession, 
or  by  actually  obstructing  their  control  and 
management  of  the  property,  or  by  using  force, 
intimidation,  threats  or  other  wrongful  methods 
against  the  receivers  or  their  agents  or  against 
employes  remaining  in  their  service,  or  by 
using  like  methods  to  cause  employes  to  quit 
or  prevent  or  deter  others  from  entering  the 
service  in  place  of  those  leaving  it.  Combina- 
tions of  that  character  disturb  the  peace  of  so- 
ciety, and  are  mischievous  in  the  extreme. 
They  imperil  the  interests  of  the  public,  which 
may  rightfully  demand  that  the  free  course  of 
trade  shall  not  be  unreasonably  obstructed. 
They  endanger  the  personal  security  and  the 
personal  liberty  of  individuals  who,  in  the  ex- 
ercise of  their  inalienable  privilege  of  choosing 
the  terms  upon  which  they  will  labor,  enter  or 
attempt  to  enter  the  service  of  those  against 
whom  such  combinations  are  specially  aimed. 
And  as  acts  of  the  character  referred  to  would 
have  defeated  a proper  administration  of  the 
trust  estate,  and  inflicted  irreparable  injury 
upon  it,  as  well  as  prejudiced  the  rights  of  the 
public,  the  circuit  court  properly  framed  its 
injunction  so  as  to  restrain  all  such  acts  as  are 
specifically  mentioned,  as  well  as  combinations 
and  conspiracies  having  the  object  and  intent 
of  physically  injuring  the  property  or  of  actu- 
ally interfering  with  the  regular,  continuous 
operation  of  the  railroad  by  the  receivers. 

Some  reference  was  made  in  argument  to  the 
Act  of  Congress  of  June  29,  1886,  legalizing 
the  incorporation  of  national  trades  unions.  24 
Stat.  at  L.  86,  chap.  567.  It  is  not  perceived 
that  this  reference  is  at  all  pertinent  to  the 
present  discussioD.  That  act  does  not  in  any 
degree  sanction  illegal  combinations.  It  rec- 
ognizes the  legal  character  of  any  association 
of  working  people  having  two  or  more 
branches  in  the  states  or  territories  of  the 
United  States,  and  established  “for  the  pur- 
pose of  aiding  its  members  to  become  more 
skillful  and  efficient  workers,  the  promotion  of 
their  general  intelligence,  the  elevation  of  their 
character,  the  regulation  of  their  wages  and 
their  hours  and  conditions  of  labor,  the  pro- 
tection of  their  individual  rights  in  the  prose- 
cution of  their  trade  or  trades,  the  raising  of 
funds  for  the  benefit  of  sick,  disabled,  or  un- 
employed members  of  the  families  of  deceased 
members,  or  for  such  other  object  or  objects  for 
which  working  people  may  lawfully  combine, 
having  in  view  their  mutual  protection  or 
benefit.”  Associations  of  that  character  are 
authorized  to  make  and  establish  such  consti- 
tutions, rules,  and  by-laws  as  they  deem  proper 
to  carry  out  their  lawful  objects.  Those  ob- 
jects as  defined  by  congress  are  most  praise- 
worthy and  should  be  sustained  by  the  courts 
whenever  their  power  to  that  end  is  properly 
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invoked.  What  we  have  said  about  illegal 
combinations  has  no  reference  to  such  associa- 
tions, but  only  to  combinations  formed  with 
the  intent  to  employ  force,  intimidation, 
threats  or  other  wrongful  methods  whereby 
the  public  will  be  injured,  or  whereby  will  be 
impaired  the  absolute  right  of  individuals, 
whether  belonging  to  such  combinations  or 
not,  to  dispose  of  their  labor  or  property  upon 
such  terms  as  to  them  seems  best. 

The  principle  that  a combination  or  con- 
spiracy of  two  or  more  persons  to  injure  the 
rights  of  others  is  illegal,  although  uothing  may 
have  been  done  in  execution  of  that  intent,  has 
been  embodied  in  the  statutes  of  Wisconsin,  in 
which  state  the  present  cause  is  pending.  By 
an  act  passed  April  2, 1887,  it  was  declared  that 
“any  two  or  more  persons  who  shall  combine, 
associate,  agree,  mutually  undertake  or  con- 
cert together  for  the  purpose  of  willfully  or 
maliciously  injuring  another  in  his  reputation, 
trade,  business  or  profession,  by  any  means 
whatever,  or  for  the  purpose  of  maliciously 
compelling  another  to  do  or  perform  any  act 
against  his  will,  or  preventing  or  hindering  an- 
other from  doing  or  performing  any  lawful 
act,  shall  be  punishable  by  imprisonment  in 
the  couuty  jail  not  more  than  one  year  or  by 
fine  not  exceeding  five  hundred  dollars/’  And 
by  a subsequent  act,  passed  April  25,  1887,  it 
was  declared  that  “any  two  or  more  employers 
who  shall  agree,  combine,  and  confederate  to- 
gether for  the  purpose  of  interfering  with  or 
preventing  any  person  or  persons  seeking  em- 
ployment, either  by  threats,  promises,  or  by 
circulating  or  causing  the  circulation  of  a so- 
called  black  list,  or  by  any  means  whatsoever, 
or  for  the  purpose  of  procuring  and  causing 
the  discharge  of  an  employe  or  employes,  by 
any  means  whatsoever,  shall  be  deemed  guilty 
of  a misdemeanor,  and  upon  conviction  shail 
be  punished  be  imprisonment  in  the  county 
jail  for  a period  of  not  more  than  one  year,  or 
by  a fine  of  not  less  than  fifty  dollars,  or  by 
both.”  1 Wis.  Laws  1887,  pp.  299,  380,  chaps. 
287,  349;  2 Wis.  Rev.  Stat.  §§  4466«,  44666. 

This  legislation  was  followed  by  an  act  pub- 
lished May  3,  1887,  providing:  “§  1.  Any 

person  who  by  threats,  intimidation,  force  or 
coercion  of  any  kind  shall  hinder  or  prevent 
any  other  person  from  engaging  in  or  continu- 
ing in  any  lawful  work  or  employment,  either 
for  himself  or  as  a wageworker,  or  who  shall 
attempt  to  so  hinder  or  prevent,  shall  be  pun- 
ished by  fine  not  exceeding  one  hundred  dol- 
lars or  by  imprisonment  in  the  county  jail  not 
more  than  six  months,  or  by  both  fine  and  im 
prisonment  in  the  discretion  of  the  court.  Sec- 
tion 2.  Any  person  who  shall  individually  or 
in  association  with  one  or  more  others,  will- 
fully break,  injure,  or  remove  any  part  or  parts 
of  any  railway  car  or  locomotive,  or  any  other 
portable  vehicle  or  traction  engine,  or  any  part 
or  parts  of  any  stationary  engine,  machine,  im- 
plement or  machinery,  for  the  purpose  of  de- 
stroying such  locomotive,  engines,  car,  vehicle,, 
implement  or  machinery,  or  of  preventing  the 
useful  operation  thereof,  or  who  shall  in  any 
other  way  willfully  or  maliciously  interfere 
with  or  prevent  the  running  or  operation  of 
any  locomotive,  engine,  or  machinery,  shall  be 
punished  by  fine  not  exceeding  one  thousand 
dollars  or  by  imprisonment  in  the  county  jail 
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or  the  state  prison  not  exceeding  two  years, 
or  hy  both  tine  and  imprisonment  in  the  dis- 
cretion of  the  court.”  1 Wis.  Laws,  chap. 
427,  p.  462. 

It  thus  appears  that  combinations  and  con- 
spiracies by  two  or  more  persons,  with  the  in- 
tent to  injure  the  rights  of  others  were  illegal 
at  common  law,  and  are  public  offenses  in  the 
state  where  this  cause  is  pending. 

For  the  reasons  stated, we  are  of  opinion  that 
the  circuit  court  properly  refused  to  strike 
from  the  writs  of  injunction  the  words,  “And 
from  combining  and  conspiring  to  quit  with  or 
without  notice  the  service  of  said  receivers, 
with  the  object  and  intent  of  crippling  the 
property  in  their  custody  or  embarrassing  the 
operation  of  said  railroad.” 

We  come  next  to  that  clause  in  the  writ  of 
injunction  of  December  22,  1893,  expressly  re- 
lating to  “strikes.” 

What  is  to  be  deemed  a strike  within  the 
meaning  of  the  order  of  the  circuit  court?  In 
the  opinion  of  the  circuit  judge,  made  a part 
of  the  record,  we  are  informed  that  at  the  argu- 
ment below  the  definition  proffered  to  the  court 
by  the  intervenors  as  one  recognized  by  the 
labor  organizations  of  the  country  was  as  fol- 
lows: “A  strike  is  a concerted  cessation  of  or 

refusal  to  work  until  or  unless  certain  condi 
tions  which  obtain  or  are  incident  to  the  terms 
of  employment  are  changed.  The  employe 
declines  to  longer  work,  knowing  full  well 
that  the  employer  may  immediately  employ 
another  to  fill  his  place,  also  knowing  that  he 
may  or  may  not  be  re  employed  or  returned  to 
service.  The  employer  has  the  option  of  ac- 
ceding to  the  demand  and  returning  the  old 
employe  to  service,  of  employing  new  men,  or 
of  forcing  conditions  under  which  the  old 
men  are  glad  to  return  to  service  under  the 
old  conditions.” 

The  learned  circuit  judge  said  that  a more 
exact  definition  of  a strike  was  “a  combined 
effort  among  workmen  to  compel  the  master 
to  the  concession  of  a certain  demand  by  pre- 
venting the  conduct  of  his  business  until  com- 
pliance with  the  demand.”  And  he  said:  “It 
is  idle  to  talk  of  a peaceful  strike.  None  such 
ever  occurred.  The  suggestion  is  an  impeach- 
ment of  intelligence.  All  combinations  to  in- 
terfere with  perfect  freedom  in  the  proper 
management  of  one’s  lawful  business,  to  dictate 
the  terms  upon  which  such  business  shall  be 
conducted,  by  means  of  threats  or  by  interfer- 
ence with  property  or  traffic,  or  with  the  law- 
ful employment  of  others,  are  within  the  con- 
demnation of  the  law.  It  has  been  well  said 
that  the  wit  of  man  could  not  devise  a legal 
strike,  because  compulsion  is  the  leading  idea 
of  it.  A strike  is  essentially  a conspiracy  to 
extort  by  violence;  the  means  employed  to  ef- 
fect the  end  being  not  only  the  cessation  of  la- 
bor by  the  conspirators,  but  by  the  necessar}^ 
prevention  of  labor  by  those  who  are  willing 
to  assume  their  places,  and,  as  a last  resort, 
and  in  many  instances  an  essential  element  of 
success,  the  disabling  and  destruction  of  the 
property  of  tue  master;  and  so,  by  intimidation 
and  by  the  compulsion  of  force  to  accomplish 
the  end  designed.” 

Under  this  view  of  the  nature  and  object  of 
strikes  the  injunction  was  directed,  generally 
against  combinations  and  conspiracies  upon 
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the  part  of  employes  with  the  design  or  pur- 
pose of  causing  a “strike”  on  the  lines  of  rail- 
roads operated  by  the  receivers,  against  the  or- 
dering, recommending,  advising,  approving 
the  employes  to  join  in  a “strike,”  and  against 
the  ordering,  recommending,  or  advising  any 
committee  or  class  of  employes  to  “strike”  or 
to  join  in  a “strike.” 

if  the  word  “strike”  means  in  law  what  the 
circuit  court  held  it  to  mean,  the  order  of  in- 
junction, so  far  as  it  relates  to  “strikes,”  is  not 
liable  to  objection  as  being  in  excess  of  the 
power  of  a court  of  equity;  indeed,  upon  the 
facts  presented  by  the  receivers  and  admitted 
by  the  motion  of  the  intervenors,  it  was  made 
the  duty  of  the  court  to  exert  its  utmost  au- 
thority to  protect  both  the  property  in  its 
charge  and  the  interests  of  the  public  against 
all  strikes  of  the  character  described  in  the 
opinion  of  the  circuit  judge. 

But  in  our  judgment  the  injunction  was  not 
sufficiently  specific  in  respect  to  strikes.  We 
are  not  prepared,  in  the  absence  of  evidence, 
to  hold  as  matter  of  law  that  a combination 
among  employes  having  for  its  object  their 
orderly  withdrawal  in  large  numbers  or  in  a 
body  from  the  service  of  their  employers,  on 
account  simply  of  a reduction  in  their  wages, 
is  not  a strike  within  the  meaning  of  that 
word  as  commonly  used.  Such  a withdrawal, 
although  amounting  to  a strike,  is  not,  as  we 
have  already  said,  either  illegal  or  criminal. 

In  Farrer  v.  Close,  L.  R.  4 Q.  B.  602,  612,  Sir 
James  Hannen,  afterwards  Lord  of  Appeal  in  ! 
Ordinary,  said:  “I  am,  however,  of  opinion 

that  strikes  are  not  necesssarily  illegal.  A 
strike  is  properly  defined  as  *a  simultaneous 
cessation  of  work  on  the  part  of  the  workmen,’ 
and  its  legality  or  illegality  must  depend  on 
the  means  by  which  it  is  enforced  and  on  its 
objects.  It  may  be  criminal,  as  if  it  be  a part 
of  a combination  for  the  purpose  of  injuring 
or  molesting  either  masters  or  men ; or  it  may 
be  simply  illegal,  as  if  it  be  the  result  of  an 
agreement  depriving  those  engaged  in  it  of 
their  liberty  of  action,  similar  to  that  b}r  which  ; 
the  employers  bound  themselves  in  the  case  of 
Hilton  v.  Eckersley,  6 El.  & Bl.  47,  66;  or  it 
may  be  perfectly  innocent,  as  if  it  be  the  re-  ■ 
suit  of  the  voluntary  combination  of  the  men  * 
for  the  purpose  only  of  benefiting  themselves 
by  raising  their  wages,  or  for  the  purpose  of 
compelling  the  fulfi  Ilmen  t*of  an  engagement 
entered  into  between  employers  and  employes, 
or  any  other  lawful  purpose.” 

In  our  opinion  the  order  should  describe 
more  distinctly  than  it  does  the  strikes  which 
the  injunction  was  intended  to  restrain.  That 
employes  and  their  associates  may  not  unwit- 
tingly place  themselves  in  antagonism  to  the 
court’s  authority  and  become  subject  to  fine 
and  imprisonment  as  for  contempt,  the  order 
should  indicate  more  clearly  than  has  been 
done  that  the  strikes  intended  to  be  restrained 
were  those  designed  to  physically  cripple  the 
trust  property  or  to  actually  obstruct  the  re- 
ceivers in  the  operation  of  the  road,  or  to  in- 
terfere with  their  employes  who  do  not  wish 
to  quit,  or  to  prevent  by  intimidation  or  other 
wrongful  modes,  or  by  any  device,  the  em- 
ployment of  others  to  take  the  places  of  those 
quitting,  and  not  such  as  were  the  result  of 
the  exercise  by  employes  in  peaceable  ways  of 
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rights  clearly  belonging  to  them  and  were  not 
designed  to~  embarrass  or  injure  others  or  to 
interfere  with  the  actual  possession  and  man- 
agement of  the  property  by  the  receivers. 

In  our  consideration  of  this  case  we  have  not 
overlooked  the  observations  of  counsel  in  re- 
spect to  the  use  of  special  injunctions  to  pre- 
vent wrongs  which,  if  committed,  may  be  oth- 
erwise reached  by  the  courts.  It  is  quite  true 
that  this  part  of  the  jurisdiction  of  a court 
of  equity  should  be  exercised  with  extreme 
caution  and  only  in  clear  cases.  Brown  v. 
Newall , 2 Myl.  & C.  558.  570.  Mr.  Justice 
Baldwin,  in  Bonaparte  v.  Camden  & A.  R.  Co. 
1 Baldw.  205,  217,  properly  said:  “There  isno 
power  the  exercise  of  which  is  more  delicate, 
which  requires  greater  caution,  deliberation, 
and  sound  discretion,  or  is  more  dangerous  in 
a doubtful  case,  than  the  issuing  an  injunc- 
tion. It  is  the  strong  arm  of  equity  that  never 
ought  to  be  extended,  unless  in  cases  of  great 
injury  where  courts  of  law  cannot  afford  an 
adequate  or  commensurate  remedy  in  damages. 
The  right  must  be  clear,  the  injury  impending 
or  threatened,  so  as  to  be  averted  only  by  the 
protecting  preventive  process  of  injunction; 
but  that  will  not  be  awarded  in  doubtful  cases, 
or  new  ones  not  coming  within  well  established 
principles;  for  if  it  issues  erroneously  an  irrep 
arable  injury  is  inflicted,  for  which  there  can 
be  no  redress,  it  being  the  act  of  a court,  not 
of  the  party  who  pays  for  it.  It  will  be  refused 
till  the  court  are  satisfied  that  the  case  before 
them  is  of  a right  about  to  be  destroj'ed,  irrep- 
arably injured,  or  great  and  lasting  injury 
about  to  be  done  by  an  illegal  act;  in  such  a 
case  the  court  owes  it  to  its  own  suitors  and  its 
own  principles  to  administer  the  only  remedy 
the  law  allows  to  prevent  the  commission  of 
the  act.”  The  authorities  all  agree  that  a court 
of  equity  should  not  hesitate  to  use  this  power 
when  the  circumstances  of  the  particular  case 
in  hand  require  it  to  be  done  in  order  to  pro- 
tect rights  of  property  against  irreparable 
damage  by  wrongdoers.  It  is.  Justice  Story 
said,  because  of  the  varying  circumstances  of 
cases  “that  courts  of  equity  constantly  decline 
to  lay  down  any  rule  which  shall  limit  their 
power  and  discretion  as  to  the  particular  cases 
in  which  such  injunctions  shall  be  granted  or 
withheld.”  “And,”  the  author  proceeds, 
“there  is  wisdom  in  this  course;  for  it  is  im- 
possible to  foresee  all  the  exigencies  of  society 
which  may  require  their  aid  and  assistance  to 
protect  rights  or  redress  wrongs.  The  juris- 
diction of  these  courts,  thus  operating  by  spe- 
cial injunction,  is  manifestly  indispensable  for 
the  purposes  of  social  justice  in  a great  variety 
of  cases,  and,  therefore,  should  be  fostered  and 
upheld  by  a steady  confidence.”  Story,  Eq. 
Jur.  ^ 9595. 

In  using  a special  injunction  to  protect  the 
property  in  the  custody  of  the  receivers  against 
threatened  acts  which  it  is  admitted  would,  if 
not  restrained,  have  been  committed  and  would 
have  inflicted  irreparable  loss  upon  that  prop- 
erty and  seriously  prejudiced  the  interest  of 
the  public  as  involved  in  the  regular,  continu- 
ous operation  of  the  Northern  Pacific  Railroad, 
the  circuit  court  (except  in  the  particulars  in- 
dicated) did  not  restrain  any  act  which  upon 
the  facts  admitted  by  the  motion  it  was  not  its 
plain  duty  to  restrain.  No  other  remedy  was 
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full,  adequate,  and  complete  for  the  protection 
of  the  trust  property,  and  for  the  preservation 
of  the  rights  of  individual  suitors  and  of  the 
public  in  his  due  and  orderly  administration 
by  the  court’s  receivers.  “It  is  not  enough,” 
the  court  said  in  Boyce  v.  Grundy,  28  U.  S.  3 
Pet.  210,  7 L.  ed.  655,  “that  there  is  a remedy 
at  law;  it  must  be  plain  and  adequate,  or  in 
other  words,  as  practical  and  efficient  to  the 
ends  of  justice,  and  its  prompt  administration 
as  the  remedy  in  equity.”  And  the  applica- 
tion of  the  rule  that  equity  will  not  interfere 
where  there  is  an  adequate  remedy  at  law  must 
depend  upon  the  circumstances  of  each  case  as 
it  arises.  Watson  v.  Sutherland,  72  U.  S.  5 Wall. 
74,  79, 18  L.  ed.  580,  582.  That  some  of  the  acts 
enjoined  would  have  been  criminal,  subject- 
ing the  wrongdoers  to  actions  for  damages  or 
to  criminal  prosecution,  does  not  therefore  in 
itself  determine  the  question  as  to  interference 
by  injunction.  If  the  acts  stopped  at  crime  or 
involved  merely  crime,  or  if  the  injury  threat- 
ened could,  if  done,  be  adequately  compensated 
in  damages,  equity  would  not  interfere.  But 
as  the  acts  threatened  involved  irreparable  in- 
jury to  and  destruction  of  property  for  all  the 
purposes  for  which  that  property  was  adapted, 
as  well  as  continuous  acts  of  trespass,  to  say 
nothing  of  the  rights  of  the  public,  the  remedy 
at  law  would  have  been  inadequate.  “For- 
merly,” Mr.  Justice  Story  says,  “courts  of 
equity  were  extremely  reluctant  to  interfere  at 
all,  even  in  regard  to  cases  of  repeated  tres- 
passes. But  now  there  is  not  the  slightest 
hesitation,  if  the  acts  done,  or  threatened  to  be 
done,  to  the  property  would  be  ruinous  or 
irreparable,  or  would  impair  the  just  enjoy- 
ment of  the  property  in  future.  If,  indeed, 
courts  of  equity  did  not  interfere  in  cases  of 
this  sort,  there  would  (as  has  been  truly  said) 
be  a great  failure  of  justice  in  this  country.” 
2 Story,  Eq.  Jur.  § 928.  So,  in  respect  to  acts 
which  constitute  a nuisance,  injurious  to  prop- 
erty, if  “the  injury  is  of  so  material  a nature 
that  it  cannot  be  well  or  fully  compensated  for 
the  recovery  of  damages,  or  be  such  as  from 
its  continuance  or  permanent  mischief  might 
occasion  a constantly  recurring  grievance,  a 
foundation  is  laid  for  the  interference  of  the 
court  by  way  of  injunction.  ” Kerr,  Inj.  1666, 
chap.  64,  and  authorites  there  cited.  This  ju- 
risdiction, the  author  says,  was  formerly  exer- 
cised sparingly,  and  with  caution,  “but  it  is 
now  fully  established,  and  will  be  exercised  as 
freely  as  in  other  cases  in  which  the  aid  of  the 
court  is  sought  for  the  purpose  of  protecting 
legal  rights  from  violation.” 

In  the  course  of  the  argument  some  refer- 
ence was  made  to  the  Act  of  Congress  of  July 
2,  1890,  entitled  “An  act  to  protect  trade  and 
commerce  against  unlawful  restraints  and 
monopolies.”  It  is  not  necessary  in  this  case 
to  decide  whether,  within  the  meaning  of  that 
statute,  the  acts  and  combinations  against 
which  the  injunction  was  aimed  would  have 
been  in  restraint  of  trade  or  commerce  among 
the  several  states.  This  case  was  not  based 
upon  that  act.  The  questions  now  before  the 
court  have  been  determined  without  reference 
to  the  above  act  and  upon  the  general  prin- 
ciples that  control  the  exercise  of  jurisdiction 
by  courts  of  equity. 

For  the  reasons  we  have  stated  the  order 
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complained  of  is  reversed  in  part  and  the  cause  ! tion  to  strike  out,  and  modify  the  injunction, 
is  remanded  with  directions  to  sustain  the  mo- 1 to  the  extent  indicated  in  this  opinion. 


UNITED  STATES  CIRCUIT  COURT,  DISTRICT  OF  KENTUCKY. 


ANDERSON 

v. 

LOUISVILLE  & NASHVILLE  R.  CO. 
(62  Fed.  Rep.  46.) 


1.  The  Kentucky  statutes  requiring-  all  railroad 
companies  to  furnish  separate  coaches  or  com- 
partments for  colored  and  white  passengers  does 
not  violate  U.  S.  Const.  14th  Amend,  prohibiting 
discrimination  by  a state  because  of  race  or 
previous  condition  of  servitude,  as  it  prohibits 
any  discrimination  in  the  quality,  convenience 
or  accommodations  in  the  cars  and  compart- 
ments set  apart  for  the  different  classes  of  pas- 
sengers. 

2.  The  Kentucky  statute  requiring  all  compa- 
nies operating  railroads  within  the  state  to  pro- 
vide separate  cars  or  compartments  for  white 
and  colored  passengers  is  so  broad  as  to  embrace 
all  passengers,  including  those  whose  passage 
commences  or  ends  in  other  states,  and  is  void 
as  an  interference  with  interstate  commerce. 

3.  The  provisions  of  the  Kentucky  statute  re- 
quiring separate  compartments  or  cars  for 


white  and  colored  passengers  to  be  furnished  by 
all  railroad  companies,  operating  trains  within 
the  state  in  respect  to  interstate  commerce  can- 
not be  separated  from  those  relating  to  com- 
merce wholly  within  the  state  and  render  the 
whole  act  void. 

4.  The  prohibition  contained  in  U.  S.  Const.  14th 
Amend,  against  discrimination  by  a state  be- 
cause of  race  or  previous  condition  of  servitude, 
though  securing  to  citizens  certain  fundamental 
rights  as  against  state  action,  does  not  secure 
the  joint  and  common  enjoyment  of  such 
rights. 

5.  A statute  requiring  separate  cars  or  compart- 
ments to  be  furnished  white  and  colored  pas- 
sengers upon  railroads  is  valid  as  a proper  exer- 
cise of  the  police  power  of  the  state  when  con- 
fined to  the  intrastate  commerce  of  the  state  and 
not  applying  to  interstate  commerce. 


Decided  June  4,  1894. 


ON  DEMURRER  to  the  complaint  in  an  action  brought  to  recover  damages  for  the  alleged 
vrrongful  ejection  of  plaintiff  from  defendant’s  train.  Demurrer  overruled. 

The  facts  are  stated  in  the  opinion. 


Messrs.  Wilbur  F.  Browder  and  Reuben  A.  Miller  for  defendant  in  support  of  the 
demurrer. 

Messrs.  John  Feland  & Son  and  J.  H.  Lott  for  plaintiff,  contra. 


Barr,  District  Judge,  delivered  the  follow- 
ing opinion: 

The  plaintiff,  who  is  a colored  man  and  a 
citizen  and  resident  of  the  state  of  Indiana, 
sues  the  defendant,  the  Louisville  & Nashville 
Railroad  Company,  a Kentucky  corporation, 
which  is  operating,  as  a common  carrier,  a 
railway  between  St.  Louis,  Mo.,  and  Nash- 
ville, Tenn.,  and  several  other  railways  in  the 
state  of  Kentucky,  for  an  alleged  wrongful 
act  in  putting  him  and  his  wife  off  of  its 
trains  on  two  separate  occasions.  He  alleges 
that  he  and  his  wife,  who  desired  to  go  from 
Evansville,  Ind.,  to  Madison ville,  Kv.,  pur- 
chased, at  Evansville,  two  full  first  class  rail- 
road tickets  on  defendant’s  road  from  Evans- 
ville to  Madisonville,  and  then  entered  the  de- 
fendant’s car,  at  Evansville,  usually  desig- 
nated the  ladies’  car,  where  they  had  a right 
to  be,  and  that  this  right  was  recognized  by 
the  conductor  of  the  train  by  taking  up  their 
tickets  and  exchanging  them  for  the  usual 
conductor’s  check.  He  alleges  that  they  re- 
mained seated  in  said  car  undisturbed  so  long 
as  the  train  was  without  the  state  of  Kentucky, 
but,  when  the  train  came  into  that  state,  said 
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conductor  required  of  plaintiff  and  his  wife  to 
give  up  their  seats  in  said  car,  and  go  into  a 
compartment  in  a car  immediately  in  front, 
which  had  been  set  apart  for  colored  persons 
exclusively.  He  alleged  that  he  and  his  wife 
refused  to  occupy  said  compartment,  aud 
thereupon  said  conductor  wrongfully  refused 
to  carry  them  further  on  said  train,  and  put 
them  off,  without  right  and  against  their  con- 
sent. In  the  second  paragraph  the  plaintiff 
alleges  that  on  another  occasion  he  and  his 
wife  purchased  over  defendant’s  railroad  two 
first  class  tickets  from  Henderson,  Ky.,  to 
Madisonville,  in  same  state,  and  that  they  en- 
tered the  defendant’s  train,  and  seated  them- 
selves in  the  car  designated  for  white  persons 
exclusively,  and  that  afterwards  the  conductor 
of  the  train  took  up  their  tickets  and  ex- 
changed them  for  the  usual  conductor’s  checks, 
and  then  required  that  they  should  give  up 
their  said  seats,  and  go  into  a compartment  of 
a car  which  was  and  had  been  designated  for 
colored  persons  exclusively;  bjit  that  plaintiff 
and  his  wife  refused  to  go  into  said  compart- 
ment, and  thereupon  said  conductor  refused  to 
carry  them  any  further,  and  wrongfully  put 
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them  off  said  train  at  Robard’s  Station,  which 
was  30  miles  distant  from  Madisonville,  the 
place  of  his  destination.  The  defendant  has 
demurred  to  both  of  these  paragraphs  of  plain- 
tiff’s petition,  and  thus  raises  the  question  of 
the  constitutionality  of  an  act  of  the  Kentucky 
legislature  entitled  “An  act  to  regulate  the 
travel  or  transportation  of  the  white  and  col 
ored  passengers  on  the  railroads  of  this  state,” 
approved  May  24,  1892.  The  1st.  2d,  3d,  5th, 
6th,  and  7th,  sections  of  that  statute  are  as  fol- 
lows: 

“Section  1.  Any  railroad  company  or  cor- 
poration, person  or  persons,  running  or  other- 
wise operating  railroad  cars,  or  coaches  by 
steam  or  otherwise,  on  any  railroad  line  or 
track  within  this  state,  and  all  railroad  com- 
panies, person  or  persons,  doing  business  in 
this  state,  whether  upon  lines  of  railroads 
owued  in  part  or  whole,  or  leased  by  them; 
and  all  railroad  companies,  person  or  persons, 
operating  railroad  lines  that  may  hereafter  be 
built  under  existing  charters,  or  charters  that 
may  hereafter  be  granted  in  this  state;  and  all 
foreign  corporations,  companies,  person  or  per 
sons  organized  under  charters  granted  or  that 
may  hereafter  be  granted  by  any  other  state: 
who  may  be  now,  or  may  hereaf  ter  be  engaged 
in  running  or  operating  any  of  the  railroads 
of  this  state,  either  in  part  or  in  whole,  either 
in  their  own  name  or  that  of  others,  are  hereby 
required  to  furnish  separate  coaches  or  cars 
for  the  travel  or  transportation  of  the  white 
and  colored  passengers  on  their  respective  lines 
of  railroads.  Each  compartment  of  a coach 
divided  by  a good  and  substantial  wooden  par- 
tition, with  a door  therein,  shall  be  deemed  a 
separate  coach,  within  the  meaning  of  this  act, 
and  each  separate  coach  or  compartment  shall 
bear  in  some  conspicuous  place,  appropriate 
words  in  plain  letters,  indicating  the  race  for 
which  it  is  set  apart. 

“Sec.  2.  That  the  railroad  companies, 
person  or  persons,  shall  make  no  difference  or 
discrimination,  in  the  quality,  convenience  or 
accomodations  in  the  cars  or  coaches,  or  parti- 
tions, set  apart  for  white  and  colored  passen- 
gers. 

“Sec.  3.  That  any  railroad  company  or  com- 
panies, that  shall  fail,  refuse,  or  neglect  to 
comply  with  the  provisions  of  sections  1 and 
2 of  this  act,  shall  be  deemed  guilty  of  a mis- 
demeanor, and  upon  indictment  and  conviction 
thereof  shall  be  fined  not  less  than  five  hun- 
dred nor  more  than  fifteen  hundred  dollars 
for  each  offense.  ” 

“Sec.  5.  The  conductors  or  managers  oo  all 
railroads  shall  have  power,  and  are  hereby  re- 
quired, to  assign  to  each  white  or  colored  pas- 
senger his  or  her  respective  car  or  coach  or 
compartment;  and  should  any  passenger  refuse 
to  occupy  the  car,  coach  or  compartment  to 
which  he  or  she  may  be  assigned  by  the  con- 
ductor or  manager  said  conductor  or  manager 
shall  have  the  right  to  refuse  to  carry  such 
passenger  on  his  train,  and  may  put  such  pas- 
senger off  the  train;  and  for  such  refusal,  and 
putting  off  the  train,  neither  the  manager, 
conductor  nor  railroad  company  shall  be  liable 
for  damages  in  any  court. 

“Sec.  6.  That  any  conductor  or  manager  on 
any  railroad,  who  shall  fail  or  refuse  to  carry 
out  the  provisions  of  section  5 of  this  act.  shall, 
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upon  conviction,  be  fined  not  less  than  fifty 
nor  more  than  one  hundred  dollars  for  each 
offense. 

“Sec.  7.  The  provisions  of  this  act  shall  not 
apply  to  employes  of  railroads,  or  persons  em- 
ployed as  nurses,  or  officers  in  charge  of 
prisoners.” 

This  statute  makes  no  discrimination  in 
favor  of  white  passengers,  since  any  discrimina- 
tion in  the  quality,  convenience,  or  accom 
modations  in  the  cars  and  compartments  set 
apart  for  white  and  colored  passengers  is  pro- 
hibited. It  may  be  that  some  of  the  railroad 
companies  of  this  state  fail  to  provide  equal 
accommodations  for  its  colored  passengers  as 
thdy  provide  for  white  passengers,  but  this 
difference  is  not  authorized  by  this  statute, 
but  prohibited.  The  14th  Amendment  to 
the  Constitution  of  the  United  States  prohibits 
discrimination  by  a state  because  of  race  or 
previous  condition  of  servitude,  and,  indeed, 
secures  to  all  of  its  citizens  certain  fundamen- 
tal rights  as  against  state  action,  but  it  does 
• not  secure  the  joint  and  common  enjoyment 
of  such  rights.  It  is  the  equality  of  right 
which  is  secured,  and  not  the  joint  and  com 
mon  enjoyment  of  such  right.  United  States 
v.  Stanley,  109  U.  S.  3,  27  L.  ed.  836;  United 
States  v.  Buntin,  10  Fed.  Rep.  730;  Claybrook 
v.  Owensboro,  16  Fed.  Rep.  297. 

The  next  inquiry  is  whether  this  statute  is 
in  violation  of  the  commerce  clause  of  the 
Constitution  of  the  United  States,  which  gives 
Congress  the  exclusive  right  to  “regulate  com- 
merce with  foreign  nations,  and  among  the 
several  states.”  Const,  art.  1,  £ 8.  If  this 
statute  be  construed  to  include  the  internal 
commerce  of  the  state  of  Kentucky,  and  not 
to  apply  to  interstate  commerce,  it  is  a proper 
exercise  of  the  police  power  of  the  state,  and 
is  constitutional,  as  has  been  settled  in  the  case 
of  Louisville,  N.  0.  & T.  II.  Co.  v.  Missis- 
sippi, 2 Inters.  Com.  Rep.  801,  133  U.  S.  587, 
33  L.  ed.  784.  See  also  Stone  v.  Farmers' 
Loan  <&  T.  Co.  116  U.  S.  307,  29  L.  ed.  636. 
The  case  of  Louisville,  N.  O.  & T.  R.  Co.  v. 
Mississippi  came  to  the  Supreme  Court  upon 
the  question  whether  or  not  the  railroad  com- 
pany was  obliged,  under  the  requirements  of 
the  statute  of  the  state  of  Mississippi,  to  fur- 
nish separate  cars  or  compartments  for  colored 
passengers  whose  passage  commenced  and 
ended  in  the  state,  and  a majority  of  the  court 
did  not  attempt  to  decide  whether  the  statute 
would  have  been  constitutional  if  it  had  ap- 
plied to  interstate  commerce.  There  was, 
however,  a dissent  by  Justices  Harlan  and 
Bradley,  because  they  considered  that  statute 
as  an  attempt  to  regulate  interstate  commerce. 
The  Kentucky  statute  has  never  been  con 
strued  by  the  court  of  appeals  of  the  state,  and 
we  must  determine  whether  it  includes  inter- 
state commerce  as  well  as  internal  commerce. 
The  title  of  the  act  is  to  regulate  the  travel  or 
transportation  of  white  and  colored  passengers 
on  the  railroads  of  this  state,  and  in  terms  it 
applies  to  all  companies,  corporations,  or  per 
sons  operating  railroads,  by  steam  or  otherwise, 
within  the  state,  aud  to  all  conductors  of 
trains  thus  operated;  and  it  requires  all  such 
conductors,  under  penalty  of  a fine,  to  assign 
to  each  white  and  colored  passenger  his  or  her 
respective  car  or  compartment.  This  lan- 
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guage  is  so  broad  and  comprehensive  that  we 
conclude  it  must  embrace  all  passengers, 
whether  their  passage  commences  and  ends  in 
the  state  or  Kentucky,  or  commences  in  a for- 
eign country  or  another  state  of  this  Union, 
and  ends  elsewhere  than  in  this  state.  The  act 
seems  to  divide  all  persons  traveling  on  rail- 
roads in  this  state,  without  regard  to  the  place 
whence  they  came  or  whither  they  go,  into 
classes,  and  that  on  the  color  line;  all  white 
passengers  being  in  one  class,  and  all  other 
passengers  in  another.  If  this  be  the  correct 
construction  of  the  act,  the  question  as  to  the 
constitutionality  of  the  entire  act  arises,  as  the 
court  cannot  separate  one  part  of  the  act  from 
another,  and  leave  the  constitutional  part  valid 
and  enforceable.  Where  the  provisions  of  an 
act  are  distinct  and  separate,  and  the  court 
can  determine  by  construction  the  constitu- 
tional parts  of  an  act  from  the  unconstitutional 
parts,  and  can  presume  the  legislature  would 
have  enacted  the  constitutional  part  of  the  act 
without  the  unconstitutional  part,  it  may  de- 
clare a part  of  an  act  unconstitutional  and  the 
other  enforceable;  but  this  cannot  be  done  with 
this  act.  Baldwin  v.  Franks,  120  U.  S.  678, 
80  L.  ed.  766,  and  cases  cited. 

The  transportation  of  passengers  is  com 
merce,  and  the  regulation  of  commerce  “with 
foreign  nations  and  among  the  several  states” 
is  exclusively  in  Congress;  yet  there  are  many 
state  laws  that  incidentally  affect  foreign  and 
interstate  commerce  which  have  been  held  con- 
stitutional. The  Supreme  Court  has  declined 
to  attempt  to  lay  down  a definite  rule  by  which 
may  be  determined  what  is  a regulation  of 
foreign  and  interstate  commerce,  and  how  far 
the  several  states  may  legislate  upon  the  sub- 
ject. It  is  often  most  difficult  to  determine 
the  line  of  demarkation  which  separates  the 
power  of  Congress  from  that  of  state  legislat- 
ures, but  we  think  the  principle  which  deter- 
mines the  case  under  consideration  has  been 
decided  by  the  Supreme  Court  in  Hall  v.  He 
Cuir,  95  U.  S.  485,  24  L.  ed.  547.  In  that 
case  the  Louisiana  statute,  as  the  state  court 
construed  it,  forbade  common  carriers  of  pas- 
sengers to  separate  the  passengers  carried  by 
them  on  account  of  race  or  color  while  in 
Their  charge  in  that  state,  and  authorized  a re- 
covery of  exemplary  as  well  as  actual  dam- 
ages by  any  passenger  who  was  thus  separated 
without  his  or  her  consent.  The  Supreme 
Court  held  the  act  unconstitutional  as  affecting 
foreign  and  interstate  commerce,  although  De 
Cuir,  who  was  a woman  of  color,  took  passage 
upon  the  steamer  Governor  Allen  at  New  Or- 
leans to  Hermitage,  which  was  a landing  with- 
in the  state  of  Louisiana.  She  was  refused  ac- 
commodations, on  account  of  her  color,  in  a 
cabin  of  the  boat  specially  set  apart  for  white 
persons,  and  brought  suit  therefor,  and  recov- 
ered damages  in  the  state  court.  Chief  Justice 
Waite  said; 

“If  each  state  was  at  liberty  to  regulate  the 
conduct  of  carriers  while  within  its  jurisdiction, 
the  confusion  likely  to  follow  could  not  but  be 
productive  of  great  inconvenience  and  unneces- 
sary hardship.  Each  state  could  provide  for 
its  own  passengers,  and  regulate  the  transpor- 
tation of  its  own  freight,  regardless  of  the  in- 
terests of  others.  Nay.  more,  it  could  pre- 
scribe rules  by  which  the  carrier  must  be 
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governed  within  the  state  in  respect  to  passen- 
gers and  property  brought  from  without.  On 
one  side  of  the  river  or  its  tributaries  he  might 
be  required  to  observe  one  set  of  rules,  and  on 
the  other  another.  Commerce  cannot  flourish 
in  the  midst  of  such  embarrassments.  No  car- 
rier of  passengers  can  conduct  his  business 
with  satisfaction  to  himself,  or  comfort  to 
those  employing  him,  if  on  one  side  of  a state 
line  his  passengers,  both  white  and  colored, 
must  be  permitted  to  occupy  the  same  cabin, 
and  on  the  other  be  kept  separate.  Uniform 
ity  in  the  regulations  by  which  he  is  to  be 
governed  from  one  end  to  the  other  of  his 
route  is  a necessity  in  his  business,  and  to  se- 
cure it,  Congress,  which  is  untrammeled  by 
state  lines,  has  been  invested  with  the  exclu 
sive  legislative  power  of  determining  what 
such  regulations  shall  be.  If  this  statute  can 
be  enforced  against  those  engaged  in  inter- 
state commerce,  it  may  be  as  well  against 
those  engaged  in  foreign;  and  the  master  of  a 
ship  clearing  from  New  Orleans  to  Liverpool, 
having  passengers  on  board,  would  be  com- 
pelled to  carry  all  white  and  colored,  in  the 
same  cabin  during  his  passage  down  the  river, 
or  be  subject  to  an  action  for  damages,  ‘ex 
emplary  as  well  as  actual,’ by  anyone  who 
felt  himself  aggrieved  because  he  had  been  ex- 
cluded on  account  of  his  color.” 

Neither  this  language  nor  decision  has  been 
modified  or  changed  by  the  court  in  Louis- 
ville, JV.  0.  & T.  R.  Co.  v.  Mississippi,  2 In- 
ters. Com.  Rep.  801,  138  U.  S.  587,  33  L.  ed. 
784.  The  court  in  that  case,  after  quoting  a 
part  of  the  opinion  in  Hall  v.  He  Cuir,  supra, 
said: 

“So  the  decision  was  by  its  terms  carefully, 
limited  to  those  cases  in  which  the  law  practi 
cally  interfered  with  interstate  commerce.  Ob- 
viously, whether  interstate  passengers  of  one 
race  should,  in  any  portion  of  their  journey,, 
be  compelled  to  share  their  cabin  accommoda- 
tions with  colored  passengers,  was  a question 
of  interstate  commerce,  and  to  be  determined 
by  Congress  alone.  In  this  case  the  supreme 
court  of  Mississippi  held  that  the  statute  ap- 
plied solely  to  commerce  within  the  state;  and 
that  construction  being  the  construction  of 
the  statute  of  the  state  by  its  highest  court, 
must  be  accepted  as  conclusive  here.  If 
it  be  a matter  respecting  wholly  commerce 
within  a state,  and  not  interfering  with 
commerce  between  the  states,  then,  obvi- 
ously, there  is  no  violation  of  the  commerce 
clause  of  the  Federal  Constitution.  Counsel 
for  plaintiff  in  error  strenuously  insists  that  it 
| does  affect  and  regulate  interstate  commerce, 
but  this  contention  cannot  be  maintained.” 

It  cannot  be  doubted  that  under  this  latter 
decision  the  state  of  Kentucky  could  constitu- 
tionally pass  a law  which  would  require  sepa 
rate  cars  or  compartments  for  white  and  col- 
ored passengers  when  their  travel  commences 
and  ends  in  the  state.  See  also,  Wabash , St. 
L.  & F.  R.  Co.  v.  Illinois , 118  U.  S.  557.  30  L. 
ed.  244;  Louisville,  N.  O.  & T.  R.  Co.  v.  State,. 
2 Inters.  Com.  Rep.  615,  5 L.  R.  A.  132,  66 
Miss.  662;  State  v.  Hicks,  44  La.  Ann.  770:  Ex 
parte  Plessy , 18  L.  R.  A.  689,  45  La.  Ann.  80. 
The  trend  of  recent  cases  in  the  Supreme  Court 
has  been  to  fully  sustain  the  doctrine  of  the 
exclusiveness  of  the  power  of  Congress  over 
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interstate  and  foreign  commerce.  Thus  in  the 
case  of  Wabash,  St.  L.  & P.  R.  Co  v.  Illinois, 
supra,  the  court  held  unconstitutional  a stat 
ute  of  Illinois  which  enacted  that  if  any  rail- 
road corporation  shall  charge,  collect,  or  re- 
ceive for  the  transportation  of  any  passenger  or 
freight  of  any  description  upon  its  railroad, 
for  any  distance  within  the  state,  the  same  or 
a greater  amount  of  toll  or  compensation  than 
is  at  the  same  time  charged,  collected  or  re- 
ceived for  the  transportation  in  the  same  direc- 
tion of  any  passenger  or  like  quantity  of 
freight  of  the  same  class  over  a greater  distance 
of  the  rame  road,  all  such  discriminating 
rates,  charges,  collections,  or  receipts,  whether 
made  directly  or  by  means  of  rebate,  draw- 
back, *or  other  shift  or  evasion,  shall  be  deemed 
and  taken  against  any  such  railroad  corpora- 
tion as  prima  facie  evidence  of  unjust  discrim- 
ination, which  was  prohibited  under  penalty 
by  the  Act.  In  Robbins  v.  Shelby  County  'far- 
ing Dist.  1 Inters.  Com.  Rep.  45,  120  U.  S. 
489,  30  L.  ed.  694,  the  court  held  an  act  of 
Tennessee  unconstitutional  that  required  that 
drummers  and  all  persons  not  having  a regu- 
lar licensed  house  of  business  in  the  taxing 
district  of  Shelby  county,  offering  for  sale  or 
selling  goods,  wares,  or  merchandise  therein 
by  sample,  shall  pay  to  the' county  trustee  the 
sum  of  $10  per  week,  or  $25  per  month,  for 
such  privilege.  This  was  because  it  applied  to 
persons  soliciting  the  sale  of  goods  on  behalf 
of  individuals  and  firms  doing  business  in  an- 
other state,  and  so  far  was  a regulation  of  com- 
merce among  the  states.  In  the  case  of  Min- 
nesota v.  Barber,  3 Inters.  Com.  Rep.  185, 136 
U.  S.  313,  34  L.  ed.  455,  the  court  held  a stat- 
ute of  Minnesota  which  required  as  a condi-  j 
tion  of  sales  in  that  state  of  fresh  beef,  veal,  j 
mutton,  lamb,  or  pork,  for  human  food,  that ! 
the  animals  from  which  such  meats  are  taken 
shall  have  been  inspected  in  that  state  before 
being  slaughtered,  unconstitutional  and  void 
as  an  ' interference  with  interstate  commerce. 
And  again,  in  the  case  of  Crutcher  v.  Ken- 
tucky, 141  U.  S.  47,  35  L.  ed.  649,  the  court 
held  an  act  of  the  Kentucky  legislature  which 
provided  that  the  agent  of  an  express  com- 
pany not  incorporated  by  that  state  should  not 


carry  on  business  in  the  state  without  first 
obtaining  a license  from  the  state,  and  that  he 
could  not  obtain  such  license  until  he  satisfied 
the  auditor  of  the  state  that  the  company  he 
represented  had  an  actual  capital  of  $150,000, 
was  unconstitutional  and  void.  The  court 
said  in  that  case: 

“But  the  main  argument  in  support  of  the 
decision  of  the  court  of  appeals  is  that  the  act 
in  question  is  essentially  a regulation  made  in 
the  fair  exercise  of  the  police  power  of  the 
state.  But  it  does  not  follow  that  everything 
which  the  legislature’of  a state  may  deem  es- 
sential for  the  good  order  of  society  and  the 
well-being  of  its  citizens  can  be  set  up  against 
the  exclusive  power  of  Congress  to  regulate 
the  operations  of  foreign  and  interstate  com- 
merce. We  have  lately  expressly  decided  in  the 
case  of  Leisy  v.  Hardin,  3 Inters.  Com.  Rep. 
36,  135  U.  S.  100,  34  L.  ed.  128,  that  a state 
law  prohibiting  the  sale  of  intoxicating  liquors 
is  void  when  it  comes  in  conflict  with  the  ex- 
press or  implied  regulation  of  interstate  com- 
merce by  Congress,  declaring  that  the  traffic  in 
such  liquors  as  articles  of  merchandise  be- 
tween the  states  shall  be  free.” 

These  and  other  cases  show  that  the  Su- 
preme Court  has  had  occasion  and  has  given 
the  subject  of  this  exclusive  power  of  Con- 
gress to  regulate  foreign  and  interstate  com- 
merce much  consideration,  and  has  insisted 
upon  the  exclusiveness  of  this  power  even  as 
against  the  exercise  of  the  police  power  by  the 
several  states  of  this  Union.  Whether  or  not 
a regulation  of  the  defendant  company  that 
there  should  be  separate  cars  or  compartments' 
for  white  and  colored  passengers,  and  the  pas- 
sengers be  thus  separated,  is  proper  and  rea- 
sonable, cannot  arise  on  this  demurrer,  as  there 
is  nothing  in  the  record  showing  any  regulation 
or  rule  by  the  company.  The  question  of  the 
reasonableness  of  such  a regulation  of  the  com- 
pany can  only  arise  when  the  regulation  is 
shown  to  have  been  made  by  the  company. 
Chicago  & N.  W.  R.  Co.  v.  Williams,  55  111. 
185,  8 Am.  Rep.  641. 

The  defendant's  demurrer  to  the  petition  must 
be  overruled,  and  it  is  so  ordered. 
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A state  cannot  require  a license  fee  for  the  privil-  | merchant  doing  business  in  another  state  where 
ege  of  traveling  from  place  to  place  taking  orders  his  goods  are  located, 
from  consumers  for  goods  to  be  delivered  by  a I 
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APPLICATIONS  for  writs  of  habeas  corpus  to  obtain  the  release  of  petitioners  from  custody 
to  which  they  had  been  committed  for  failure  to  procure  licenses  for  the  privilege  of 
l soliciting  orders  for  merchandise.  Writs  granted. 

The  facts  sufficiently  appear  in  the  opinion. 


Mr.  Clarence  H.  Childs  for  petitioners. 
Mr.  Henry  Fitzgibbon  for  respondent. 
4 Inter  S. 


Interstate  Commerce  Reports— Michigan  Supreme  Court. 


1894. 


Seaman,  District  Judge,  delivered  the  fol- 
lowing opinion : 

These  several  petitioners  are  imprisoned  in 
Winnebago  county  upon  convictions  in  justice 
court  for  alleged  violation  of  section  1570  of 
the  Revised  Statutes  of  Wisconsin,  and  amend- 
ments thereof,  which  provide  that  no  person 
who  is  not  licensed  by  payment  of  a fee  pre- 
scribed b}^  a subsequent  section  shall  travel 
from  place  to  place  within  the  state  for  sale  of 
goods  “at  retail  or  to  consumers,”  by  sample  or 
otherwise,  with  numerous  exceptions  of  per- 
manent traders  and  other  classes,  not  including 
any  under  which  the  petitioners  can  claim  ex- 
emption. They  were  all  in  the  employ  of  W. 
A.  Edwards,  a dealer  in  various  articles  of 
merchandise,  residing  and  having  his  place  of 
business  at  Minneapolis,  Minn.,  and  all  were 
soliciting  orders  for  sale  of  the  employer’s 
goods  for  future  deliveries,  and  having  only 
samples  with  them.  It  is  undisputed  and  con- 
ceded that  the  goods  which  they  respectively 
offered  for  sale  were  at  Minneapolis,  and  not 
in  Wisconsin,  and  were  legitimate  and  proper 
articles  of  commerce.  No  orders  were  in  fact 
taken,  and  no  sales  or  deliveries  were  actually 
made. 

The  aid  of.  this  court  is  invoked  on  the 
ground  that  the  arrest  and  imprisonment,  in 
each  case  violates  well  settled  rights  of  inter- 
state commerce,  of  which  the  power  to  legu- 


late  is  expressly  reserved  to  Congress  by  the 
United  States  Constitution.  Upon  the  state  of 
facts  here  presented,  it  is  clear  that  the  peti- 
tioners were  in  the  exercise  of  “interstate 
commerce,”  as  defined  by  the  Supreme  Court 
in  numerous  decisions,  and  they  \vere  not  in- 
fringing any  law  of  the  United  States.  The 
only  justification  for  their  imprisonment  is  as- 
serted under  the  state  statute  entitled  “Of 
Peddlers”  (chapter  67,  Rev.  Stat.  as  amended 
by  chapter  510,  Wis.  Laws,  1889;  Sanb.  & B. 
Ann.  Stat.  § 1570).  It  is  unnecessary  to  de- 
termine whether  the  terms  of  this  statute  would 
intend  the  imposition  of  a license  fee  in  these 
cases;  but  it  is  sufficient  that  the  attempted 
enforcement  is  against  a clear  exercise  of  in 
terstate  commerce,  aud  an  interference  there- 
with which  is  repugnant  to  that  clause  of  the 
Constitution  of  the  United  States  which  de- 
clares that  Congress  shall  have  power  to  regu- 
late commerce  among  the  several  states.” 
Robbins  v.  Shelby  County  Taxing  Dist.  1 Inters. 
Com.  Rep.  45,  120  U.  S.  489.  30  L.  ed.  694. 
The  decisions  of  the  Supreme  Court  are  nurnre- 
ous  and  conclusive  to  this  point,  and  are  well 
summarized  in  the  opinion  of  Mr.  Justice 
Brewer,  handed  down  April  30,  1894,  in  Bren- 
nan v.  Titusville , 153  U.  S.  289,  38  L.  ed.  719. 
For  their  protection  in  this  constitutional  right 
the  petitioners  are  entitled,  respectively,  to  the 
writ,  and  it  will  be  granted. 


■ 
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C’OIT  & CO.  v.  ELI  R.  SUTTON,  Plff.  in  Err. 
(25  L.  R.  A.  819.) 


Foreigh  corporations  selling-  through  itinerant 
agents  and  delivering  goods  manufactured  out- 
side of  the  state  are  not,  in  view  of  the  commerce 
clause  of  the  United  States  Constitution  affected 


by  state  statutesrequiring  foreign  corporations  to 
file  their  articles  of  association  with  the  secre-  { 
tary  of  state  and  pay  a franchise  fee  as  a con-  i 
dition  of  doing  business  within  the  state.  J 


1 1 

Decided  October  16,  1894.  j 


l^RROR  to  the  Circuit  Court  for  Wayne 
Ij  County  to  review  a judgment  in  favor  of 
the  plaintiff  in  an  action  brought  to  recover  the 
contract  price  of  certain  lead  alleged  to  have 
been  sold  and  delivered  by  the  plaintiff  to  the 
defendant.  Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  R.  B.  Wilkinson,  for  plaintiff  in 
error: 

A state  may  exclude  a corporation  of  any 
other  state  from  doing  business  therein,  or  may 


prescribe  such  terms  and  conditions  for  such 
foreign  corporation  as  it  may  think  proper. 

Hartford  F.  Ins.  Co.  v.  Raymond,  70  Mich. 
501;  Pauly.  Virginia,  75  U.  S.  8 Wall.  168, 
19  L.  ed.  357. 

The  true  test  of  the  matter  is  whether  the 
burden  of  the  tax  falls  on  the  thing  which  is 
the  subject  of  the  lax. 

General  Interest  Ins.  Co.  v.  Ruggles,  25  U. 
S.  12  Wheat.  419,  6 L.  ed.  677. 

The  tax  here  falls  upon  the  actual  capital 


Note.— The  validity  of  contracts  of  a foreign  cor- 
poration which  has  not  complied  with  statutory 
conditions  of  the  right  to  do  business  in  the  state 
is  considered  with  a review  of  the  authorities  in  a 
note  to  Edison  General  Electric  Co.  v.  Canadian  Pac. 
Nav.  Co.  (Wash.)  24  L.  R.  A.  315.  But  the  cases  there 
considered  were  chiefly  in  construction  of  the  stat- 
utes as  indicating  an  intent  of  the  legislature 
respect  to  making  such  contracts  illegal.  In  the  i 
4 Inter  8. 


present  case  the  statute  expressly  declares  void  the 
contracts  of  a corporation  which  has  not  paid  the 
tax,  and  the  question  is  as  to  its  application  to  in- 
terstate commerce.  For  the  decisions  as  to  the 
power  to  exclude  foreign  corporations  as  affected 
by  the  constitutional  provision  as  to  commerce,  see 
note  to  Kindel  v.  Beck  & P.  Lithographing  Co. 
in  (Colo.)  24  L.  R.  A.  311. 
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stock  of  the  foreign  corporation.  It  is  paid 
from  the  money  actually  in  the  corporation 
before  any  of  the  goods  are  imported,  and  is 
not  directly  or  indirectly  paid  out  of  the  pro- 
ceeds of  the  goods  imported  or  sold. 

Philadelphia  & 8.  Mail  88.  Co.  v.  Com.  104 
Pa.  109. 

A law  imposing  a license  on  all  sewing  ma- 
chine peddlers  is  not  void  as  interfering  with 
commerce  between  states,  and  this  is  so  without 
regard  to  whether  the  machines  are  manufac- 
tured outside  the  state  or  not. 

Hoice  Mach.  Co.  v.  Gage , 100  U.  S.  676,  25 
L.  ed.  754. 

There  is  no  tax  upon  the  thing  which  is  the 
subject  of  commerce,  nor  is  there  any  way  in 
which  the  tax  falls  on  the  buyer  of  the  article. 

Born  Silver  Min.  Co.  v.  New  York,  148  U. 
S.  815,  86  L.  ed.  168,  4 Inters.  Com.  Rep.  57. 

The  plaintiff  in  the  court  below  did  not  seem 
to  be  able  to  distinguish  between  a franchise 
tax  and  a tax  upon  the  capital  stock  of  a cor- 
poration. 

Beach,  Priv.  Corp.  p.  799;  Desty,  Taxu. 
§ 76,  and  cases  cited;  State  v.  Stoneicall,  89 
Ala.  888;  4 Am.  & Eng.  Enc.  Law,  272 d,  and 
cases  cited  in  note. 

Mr.  A.  A.  Ellis,  Atty.  Oen.,  also  for  plain- 
tiff in  error: 

I am  willing  to  rest  the  validity  of  this  act 
upon  the  decision  of  the  United  States  Supreme 
Court  in  the  case  of  Horn  Silver  Min.  Co.  v. 
New  York , 148  U.  S.  805,  86  L.  ed.  164,  4 
Inters.  Com.  Rep.  57,  which  sustained  the  va- 
lidity of  a similar  statute. 

Under  a statute  of  Ohio,  requiring  corpora- 
tions tiling  their  articles  with  the  secretary  of 
state  to  pay  a fee  based  on  the  capital  stock  of 
the  company,  a statute  very  similar  to  the  one 
under  discussion,  it  was  held  that  it  did  not 
impose  any  charge  on  interstate  commerce  or 
prohibit  foreign  corporations  from  engaging 
in  interstate  commerce  within  its  confines. 

Ashley  v.  Ryan,  158  U.  S.  436,  38  L.  ed.  773. 

Messrs.  Bowen,  Douglas  & Whiting, 
for  defendant  in  error: 

The  act  is  unconstitutional  and  void  because 
it  is  in  conflict  with  that  portion  of  the  Federal 
Constitution  which  provides  that  Congress  shall 
have  the  power  to  regulate  commerce  among 
the  several  states. 

If  by  a stretch  of  the  imagination  the  act 
could  be  said  to  be  a police  regulation,  yet  it 
cannot  be  sustained  because  it  interferes  with 
the  exclusive  authority  of  the  Federal  govern- 
ment to  deal  with  questions  of  interstate  com- 
merce. 

New  Orleans  Gas  Light  Co.  v.  Louisiana 
Light  & H.  P.  & Mfg.  Co.  115  U.  S.  650,  29 
-L.  ed.  516. 

Though  it  is  a well  settled  principle  that  a 
state  may  prescribe  any  conditions  which  it 
chooses  to  prescribe,  under  which  foreign  cor- 
porations must  act,  if  they  act  at  all,  within  that 
state. 

Home  Ins.  Co.  v.  Davis , 29  Mich.  240;  Hart- 
ford F.  Ins.  Co.  v.  Raymond,  70  Mich.  501; 
Paul  v.  Virginia , 75  U.  S.  8 Wall.  168,  19  L. 
ed.  357. 

This  principle  is  subject  to  some  exceptions, 
and  one  of  these  is  that  any  restriction  or  reg- 
ulation imposed  upon  foreign  corporations 
which  interferes  with  interstate  commerce  is 
4 Inter  S. 


invalid  because  contrary  to  the  “commerce 
clause”  of  the  Federal  Constitution. 

Paul  v.  Virginia , supra;  Pensacola  Teleg. 
Co.  v.  Western  U.  Teleg.  Co.  96  U.  S.  1,  24  L. 
ed.  708;  Cooper  Mfg.  Co.  v.  Ferguson,  113  U. 
S.  727,  28  L.  ed.  1137;  Bowman  v.  Chicago  & N. 
W.  R.  Co.  125  U.  S.  465,  31  L.  ed.  700,  1 Inters. 
Com.  Rep.  823;  Pembina  Consol.  Silver  Min. 
& Mill.  Co;  v.  Pennsylvania , 125  U.  S.  190, 

31  L.  ed.  654,  2 Inters.  Com.  Rep.  24;  Pullman 
Palace  Car  Co.  v.  Pennsylvania,  141  U.  S.  25, 
35  L.  ed.  617,  3 Inters.  Com.  Rep.  595;  Horn 
Silver  Min.  Co.  v.  New  York,  143  U.  S.  314,  36 
L.  ed.  168,  4 Inters.  Com.  Rep.  57;  Gunn  v. 
White  Sewing  Mach.  Co.  18  L.  R.  A.  206,  57 
Ark.  24;  Bateman  v.  Western  Star  Mill.  Co.  4 
Inters.  Com.  Rep.  260,  1 Tex.  Civ.  App.  90; 
Simmons  Hardware  Co.  v.  McGuire,  39  La. 
Ann.  848. 

The  states  have  no  power  to  impose  restric- 
tion or  regulation  upon  interstate  commerce. 

Brown  v.  Maryland,  25  U.  S.  12  Wheat.  419, 
6 L.  ed.  678;  Paul  v.  Virginia,  75  U.  S.  8 Wall. 
168,  19  L.  ed.  357;  Cooper  Mfg.  Co.  v.  Ferguson, 
113  U.  S.  727,  28  L.  ed.  1137;  Brown  v.  Hous- 
ton, 114  U.  S.  622,  29  L.  ed.  257;  Robbins  v. 
Shelby  County  Taxing  Dist.  120  U.  S.  489,  30 
L.  ed.  694;  Bowman  v.  Chicago  & N.  W.  B. 
Co.  and  Pembina  Consol.  Silver  Min.  & Mill. 
Co.  v.  Pennsylvania,  supra;  Ljeloup  v.  Mo- 
bile, 127  U.  S.  640,  82  L.  ed.  311,  2 Inters. 
Com.  Rep.  134;  Asher  v.  Texas,  128  U.  S.  129, 

32  L.  ed.  368,  2 Inters.  Com.  Rep.  241;  Stout- 
enburgli  v.  Hennick,  129  U.  S.  141,  32  L.  ed. 
637;  Leisy  v.  Hardin,  135  U.  S.  100,  34  L.  ed. 
128;  Lyng  v.  Michigan,  135  U.  S.  161,  34  L. 
ed.  150,  8 Inters.  Com.  Rep.  143;  McCall  v. 
California,  136  U.  S.  104,  34  L.  ed.  391,  3 
Inters.  Com.  Rep.  181;  Pullman  Palace  Car 
Co.  v.  Pennsylvania,  supra ; Crutcher  v.  Ken- 
tucky, 141  U!  S.  58,  35  L.  ed.  652;  Horn  Silver 
Min.  Co.  v.  New  York,  Gunn  v.  White  Sewing 
Mach.  Co.,  and  Bateman  v.  Western. Star  Mill. 
Co.  supra;  Lyons- Thomas  Hardware  Co.  v. 
Reading  Hardware  Co.  (Tex.)  32  Am.  L.  Reg. 
661;  Ware  v.  Hamilton- Brown  Shoe  Co.  92  Ala. 
145;  Singer  Mfg.  Co.  v.  Hardee,  4 Is.  M.  175; 
Re  Kimmel,  3 Inters.  Com.  Rep.  114.  41  Fed. 
Rep.  775;  Re  mite,  11  L.  R.  A.  284,  3 Inters. 
Com.  Rep.  531,  43  Fed.  Rep.  913;  Re  Spain, 
14  L.  R.  A.  97,  47  Fed.  Rep.  208;  Re  Nichols, 
48  Fed.  Rep.  164;  Re  Rozelle , 57  Fed.  Rep.  155: 
Wrought  Iron  Range  Co.  v.  Johnson,  8 L.  R. 
A.  273,  3 Inters.  Com.  Rep.  146,  84  Ga.  754; 
State  v.  Agee,  2 Inters.  Com.  Rep.  21,  83  Ala. 
110;  Simmons  Hardware  Co.  v.  McGuire, 
supra;  McLaughlin  v.  South  Bend,  10  L.  R. 
A.  357,  126  Inch  471;  Overton  v.  Vicksburg,  70 
Miss.  558;  Walerbury  v.  Egan,  3 Misc.  355; 
Brennan  v.  Titusville,  153  U.  S.  289,  38  L.  ed. 
719. 

Hooker,  J.,  delivered  the  opiuion  of  the 
court: 

The  plaintiff,  a corporation  of  the  state  of 
Illinois,  recovered  a judgment  in  the  Wayne 
county  circuit  court,  from  which  the  defendant 
appeals.  The  finding  of  facts  shows  that 
plaintiff  was  engaged  in  the  business  of  ship- 
ping from  Illinois  goods  manufactured  in  that 
state,  to  its  customers  in  Michigan,  on  orders 
given  it  by  mail,  or  taken  by  its  agents  in 
Michigan;  that  on  January  23,  1894,  the  plain- 
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tiff,  through  its  duly  authorized  agent,  entered 
into  a written  contract  with  the  defendant,  in 
the  city  of  Detroit,  Mich.,  for  the  sale  to  him 
of  a quantity  of  white  lead  at  a specified  price, 
to  be  paid  for  upon  delivery;  that  on  January 
27,  1894,  delivery  of  the  lead  was  tendered  at 
Detroit.  The  defendant  refused  to  receive 
the  lead,  claiming  the  contract  to  be  void.  At 
the  time  of  making  such  tender  the  plaintiff 
had  not  filed  articles  of  association  in  this 
state,  and  had  not  paid  to  the  secretary  of  state 
a franchise  fee,  as  provided  by  No.  79  of  the 
Laws  of  1893.  Counsel  for  plaintiff  seek  to 
avoid  the  effect  of  said  act,  contending  that  it 
is  in  conflict  with  the  provision  of  the  Federal 
Constitution  that  “Congress  shall  have  power 
to  regulate  commerce  among  the  severed 
states.”  Article  1,  section  8.  The  defendant 
relies  upon  the  familiar  rule  that  states  may 
impose  conditions  upon  the  right  of  foreign 
corporations  to  do  business  within  their  limits. 
This  rule  has  been  recognized  by  the  Federal 
courts  where  it  does  not  conflict  with  the 
power  of  Congress  to  regulate  commerce.  See 
Paul  v.  Virginia,  75  U.  S.  8 Wall.  168,  19  L. 
ed.  357.  But,  where  the  effect  is  to  restrain 
or  obstruct  commerce  among  the  states,  it 
cannot  be  applied:  the  Federal  decisions,  to 
which  we  must  look  for  a construction  of  the 
Constitution,  holding  that  it  is  the  right  of 
persons  residing  in  one  state  to  contract  and 
sell  their  commodities  in  another,  unrestrained 
except  where  restraint  is  justified  under  the 
police  power,  by  states,  or  by  Act  of  Congress, 
and  that  this  right  entends  to  corporations. 
Paul  v.  Virginia,  supra;  Brown  v.  Maryland, 
25  U.  S.  12  Wheat.  425,  6 L.  ed.  680;  Welton 
v.  Missouri,  91  U.  S.  275,  23  L.  ed.  347;  Pen- 


sacola Teleg.  Go.  v.  Western  Union  Teleq.  Co 
96  U.  S.  1,  24  L.  ed.  708;  Webber  v.  Virginia, 
103  U.  S.  344,  26  L.  ed.  565;  Cooper  Mfg.  Co. 
v.  Ferguson,  113  U.  S.  727,  28  L.  ed.  1137; 
Pembina  Consol.  Silver  Min.  & M.  Co.  v. 
Pennsylvania , 125  CJ.  S 181,  31  L.  ed.  650,  2 
Inters.  Com.  Rep.  24;  Bowman  v.  Chicago  & 
N.  W.  R.  Co.  125  U.  S.  465,  31  L.  ed.'  700. 
1 Inters.  Com.  Rep.  823;  Moran  v.  New  Or- 
leans, 112  U.  S.  69,  28  L.  ed.  653;  Pickard  v. 
Pullman  Southern  Car  Co.  117  U.  S.  34,  29  L. 
ed.  785  ; Robbins  v.  Shelby  County  Taxing 
Dist.  120  U.  S.  489,  30  L.  ed.  694,  1 Inters. 
Com.  Rep.  45:  Leloup  v.  Mobile , 127  U.  S. 
640,  32  L.  ed.  312,  2 Inters.  Com.  Rep.  134; 
Fargo  v.  Stevens,  121  U.  S.  230,  30  L.  ed.  890, 

1 Inters.  Com.  Rep.  51;  Philadelphia  & S.  Mail 
SS.  Co.  v.  Pennsylvania,  122  U.  S.  326,  30  L. 
ed.  1200,  1 Inters.  Com.  Rep.  308  ; Pullman 
Palace  Car  Co.  v.  Pennsylvania , 141  U.  S.  18, 
35  L.  ed.  613,  3 Inters.  Com.  Rep.  595;  Bren- 
nan v.  Titusville , 153  U.  S.  289,  38  L.  ed.  719. 

The  law  in  question  imposes  a tax  upon  cor- 
porations for  the  privilege  of  doing  business  in 
Michigan.  It  is  a tax  upon  the  occupation  of 
the  corporation,  with  a provision  that  all  its 
contracts  shall  be  void  until  the  tax  is  paid, 
which,  if  enforced,  would  embarrass  plaintiff 
in  its  commerce  with  inhabitants  of  Michigan, 
It  must  therefore  be  held  that  the  act  in  ques- 
tion does  not  apply  to  foreign  corporations 
whose  business  within  this  state  consists  merely 
of  selling  through  itinerant  agents,  and  deliv- 
ering, commodities  manufactured  outside  of 
this  state. 

The  judgment  of  the  circuit  court  will  be 
affirmed. 

The  other  Justices  concurred. 


OKLAHOMA  SUPREME  COURT. 

S.  F.  BUTNER,  Plff.  in.  Err., 

v. 

WESTERN  UNION  TELEGRAPH  CO. 
( Okla ) 


*1.  An  act  of  the  territorial  legislature  which  reg- 
ulates the  order  of  receipt  and  transmission  of 
telegraphic  messages,  and  prescribes  a penalty 
for  its  violation,  but  which  does  not  attempt  to 
regulate  the  delivery  of  messages  outside  the  ter- 
ritory, or  of  messages  sent  from  without  the  ter- 
ritory, is  not  in  conflict  with  the  constitutional 
provision  giving  to  Congress  the  right  to  regu- 
late commerce  between  the  states  and  territo- 
ries. 

2.  Paragraph  543  of  the  Oklahoma  Statutes  of  189U, 
imposing  a penalty  of  $50  upon  carriers  of  mes- 
sages for  certain  breaches  of  duty,  does  not  apply 
to  a failure  to  deliver  a message,  but  only  applies 
to  the  failure  to  receive  or  transmit  messages  in 

*Headnotes  by  the  Court. 


the  order  presented.  It  is  a penal  statute,  and 
must  be  strictly  construed. 

3.  The  sendee  of  a telegraphic  message  cannot 
maintain  an  action  against  a telegraph  company 
for  neglect,  delay  or  nondelivery  of  a message, 
in  the  absence  of  a showing  that  it  was  sent  by 
his  agent  or  was  sent  for  his  benefit,  and  that  the 
carrier  had  active  or  constructive  notice  that  it 
was  so  sent  for  the  benefit  of  the  sendee. 

4.  The  terms  “carelessly,  wrongfully,  and  negli- 
gently failed  and  neglected”  to  deliver  a mes- 
sage, used  in  a complaint,  import  ordinary  and 
simple  negligence,  and  nothing  more. 

5.  Damages  for  mental  pain  and  suffering  alone, 
occasioned  by  the  negligence  of  a telegraph  com- 
pany in  failing  to  deliver  a message  announcing 
the  death  of  a relative,  cannot  be  recovered. 


Decided  Sept.  7,  189j. 


IN  ERROR  to  the  district  court  for  Logan  county  to  review  a judgment  in  favor  of  defend- 
ant in  an  action  brought  to  recover  damages  for  defendant’s  failure  to  promptly  transmit 
and  deliver  a telegraph  message.  Affirmed. 

The  facts  are  stated  in  the  opinion. 
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Mr.  J.  A.  Baker  for  plaintiff  in  error. 

Messrs.  Asp,  Shortell  & Cottingham  for  defendant  in  error. 


Burford,  J.  delivered  the  opinion  of  the  ! 
court: 

The  plaintiff  in  error  filed  his  complaint  in 
the  district  court  of  Logan  county  against  the 
defendant  in  error  to  recover  damages  for  de- 
lay in  the  delivery  of  a telegram.  The  com 
plaint  alleges  in  substance  that  the  plaintiff  i,s 
a resident  of  Logan  county,  Okla.,  and  that  the 
defendant  was  on  the  1st  clay  of  January,  1893, 
a corporation  duly  organized  under  the  laws 
of  the  state  of  New  York  for  the  transmission 
of  messages  by  wire  for  reward,  and  owned 
and  operated  a telegraph  line  from  Mulvane, 
in  the  state  of  Kansas,  to  Guthrie, in  Oklahoma 
territory,  and  was  at  said  time  a common 
carrier  of  messages  for  reward  between  said 
last  named  places;  that  on  said  date  defendant 
received  a message  at  Mulvane,  Kan.,  for 
transmission  to  plaintiff,  and  received  the  usual 
charges  thereon;  that  said  message  was  from  j 
plaintiff’s  son-in-law,  John  Payne,  and  an 
nounced  the  death  of  plaintiff’s  daughter,  and 
is  of  the  following  tenor:  “Mulvane,  Ks.,  1 — 1, 
1893.  To  S.  T.  Butner,  Dep.  Sheriff,  c — o 
Hixon.  Sheriff  Logan  Co.:  Bertie  died  this 
morning,  ten  o’clock.  Come  at  once.  Ans. 
John  Payne.”  It  is  further  alleged  that  de- 
fendant negligently,  carelessly,  and  wrong- 
fully, and  without  fault  of  plaintiff,  failed  to 
deliver  said  telegram  to  plaintiff,  or  the  person 
in  whose  care  it  was  addressed,  for  a period  of 
48  hours  after  the  transmission  of  said  message 
to  Guthrie.  O.  T. ; that,  by  reason  of  the  said 
careless  and  negligent  conduct  of  defendant, 
plaintiff  was  not  informed  of  the  death  of  his 
daughter  until  two  days  after  her  said  death; 
that,  after  receiving  said  message,  plaintiff  was 
unable  to  communicate  the  death  of  hisdaugh 
ter  to  his  immediate  family  and  the  members 
of  his  household,  who  were  near  relatives,  and 
warmly  attached  to  plaintiff’s  deceased  daugh- 
ter, in  time  for  them  to  attend  her  funeral, 
and  they  were  deprived  of  attending  her 
funeral;  that  plaintiff  was  unable  to  make  a 
respectful  and  proper  preparation  for  attend- 
ing the  funeral  of  his  daughter;  that,  by  reason  j 
of  such  negligence  and  carelessness  upon  the  i 
part  of  defendant,  plaintiff  has  suffered  great  i 
mental  pain,  distress,  humiliation,  and  mortifi- ! 
cation,  to  his  damage  $5000,  for  which  he  , 
prays  judgment.  To  this  complaint  the  de-  ! 
fendant  demurred  for  the  reason  that  the  facts 
alleged  were  not  sufficient,  to  constitute  a cause  j 
of  action.  The  district  court  sustained  the 
demurrer,  and,  plaintiff  refusing  to  plead  ! 
further,  judgment  was  rendered  for  defendant  | 
for  costs,  and  complaint  dismissed. 

The  ruling  of  the  court  in  sustaining  the  de  j 
murrer  is  complained  of  as  error.  It  appears  j 
from  the  briefs  of  counsel  that  there  is  a con 
tention  as  to  whether  this  is  an  action  to  re- 
cover for  breach  of  contract,  or  for  a tort.  1 
From  our  view  of  the  case,  this  question  is  j 
immaterial.  The  main  question  to  be  deter-  j 
mined  is  whether  mental  pain  or  anguish  alone, 
resulting  from  the  negligent  nondelivery  of  a 
telegram,  constituted  an  independent  basis  for 
damages.  On  this  question  there  is  a conflict  j 
of  authority  which  is  irreconcilable.  The 
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question  is  an  open  one  in  this  territory,  and  in 
establishing  a precedent  this  court  should 
adopt  that  rule  which  best  commends  itself  to 
reason  and  justice,  and  is  based  on  the  sound- 
est principles  of  law  and  logic.  The  English 
courts  have  invariably  held  that  mental  suffer- 
ing alone,  unaccompanied  with  an  physical 
or  corporal  injury,  cannot  be  the  basis  for  the 
recovery  of  damages,  except  in  such  cases  as 
seduction,  false  imprisonment,  libel,  slander 
breach  of  promise  of  marriages,  malicious 
prosecution,  and  other  tortious  wrongs  com- 
mitted with  a willful  or  malicious  intent  to  do 
the  w'rong.  In  all  these  instances,  unless  there 
exists  some  corporal  injury,  the  right  to  re- 
cover damages  for  mental  suffering  depends 
upon  the  element  of  positive  wrong,  willfully 
or  maliciously  perpetrated.  The  allegations 
of  the  complaint  in  this  case  do  not  bring  it 
within  such  rule,  as  only  ordinary  negligence 
is  alleged.  Kansas  Pac.  It.  Co.  v.  Pointer , 14 
Kan.  37;  Gregory  v.  Cleveland , C.  C.  & 1.  R. 
Co.  112  Ind.  385.  The  American  courts  seem 
to  have  followed  the  rule  of  the  English 
courts  until  the  case  of  So  Relle  v.  Western  V. 
Teleg.  Co.  55  Tex.  308,  40  Am.  Hep.  805, 
was  decided  by  the  supreme  court  of  Texas,  in 
which  it  was  held  that  damages  might  be  re- 
covered in  an  action  for  nondelivery  of  a tele- 
graphic message  similar  to  the  case  at  bar. 
The  principal  of  this  case  has  been  followed, 
with  some  variations,  by  the  same  court,  in 
many  cases  since  that  decision,  and  its  reason- 
ing has  been  substantially  adopted  by  the 
courts  of  last  resort  in  the  states  of  Indiana, 
Kentucky,  Tennessee,  Alabama,  and  North 
Carolina.  Gulf,  C.  & S.  F.  Teleg.  Co.  v.  Rich- 
ardson. 79  Tex.  049;  Wadsworth  v.  Western  U. 
Teleg.  Co.  86  Tenn.  695;  Western  U.  Teleg.  Co. 
v.  Henderson,  89  Ala.  510;  Reese  v.  Western 
U.  Teleg.  Co.  7 L.  R.  A.  583,  123  Ind.  294; 
Chapman  v.  Western  U.  Teleg.  Co.  90  Ky.  265; 
Young  v.  Western  U.  Teleg.  Co,  9 L.  R.  A.  669, 
107  N.  C.  370.  On  the  other  hand,  the  right 
to  recover  damages  for  mental  anguish  occa- 
sioned by  the  delay  or  nondelivery  of  a tele- 
graphic message  has  been  expressly  denied, 
and  the  doctrine  condemned,  by  the  highest 
courts  in  the  states  of  Georgia,  Florida,  Missis- 
sippi, Missouri,  Kansas,  Dakota,  Wisconsin, 
Nevada,  the  United  States  circuit  court  of  ap 
peals,  and  by  practically  the  unanimous  cur 
rent  of  authority  in  the  Federal  courts.  Craw- 
son  v.  Western  U.  Teleg.  Co.  47  Fed.  Rep.  544; 
Chase  v.  Western  U.  Teleg.  Co.  10  L.  R.  A.  464, 
44  Fed.  Hep.  554;  K ester  v.  Western  V.  Teleg. 
Co.  55  Fed.  Hep.  603:  Western  U.  Teleg.  v. 
Wood,  21  L.  R.  A.  706,  57  Fed.  Rep.  471;’  Ty- 
ler v.  Western  U.  Teleg.  Co.  54  Fed.  Rep.  634; 
Wilcox  v.  Richmond  & 1).  R.  Co.  8 U.  S.  App. 
118,  52  Fed.  Rep.  264;  Russell  v.  Western  V. 
Teleg.  Co.  3 Dak.  315;  Victorian  R.  Comrs.  v. 
Coultas,  L.  R.  13  App.  Cas.  222;  Lynch  v. 
Knight,  9 II.  L.  Cas.  577;  International  (). 
Teleg.  Co.  v.  Saunders,  21  L.  R.  A.  810,  32 
Fla.  434;  Chapman  v.  Western  U.  Teleg.  Co.  17 
L.  R.  A.  430,  88  Ga.  763;  West  v.  Western  U. 
Teleg.  Co.  39  Kan.  93;  Saling  v.  Trosper, 
27  Kan.  544;  Western  U.  Teleg.  Co.  v. 
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Rogers,  18  L.  R.  A.  859,  68  Miss.  748; 
Wyman  v.  Leavitt,  71  Me.  227,  86  Am.  Rep. 
308;  Connell  v.  Western  U.  Teleg.  Co.  20  L. 
R.  A.  3 72,  116  Mo.  84;  Johnson  v.  Wells, 
Fargo  & Co.  6 Nev.  224;  Ewing  v.  Pittsburg, 
C.  <0  St.  L.  R.  Co.  147  Pa.  40;  Gahan  v.  West- 
ern U.  Teleg.  Co.  59  Fed.  Rep.  488;  Summer- 
field  v.  Western  U.  Teleg.  Co.  (Wis.)  Jan.  80, 
194.  If  the  authorities  holding  the  affirma- 
tive of  this  proposition  presented  uniformity 
of  the  result  obtained,  and  harmony  in  the 
reasoning  attempted  in  support  of  it,  the  array 
would  be  formidable.  Their  force,  however, 
is  weakened  by  self-evident  disparity  of  rea- 
soning and  conflict  of  result.  Some  hold  that 
mental  anguish  is  not  a cause  of  action,  but  is 
merely  a dependent  incident  to  be  taken  into 
consideration  in  addition  to  pecuniary  dam- 
ages shown,  while  others  assert  that  it  is  an  in 
dependent  cause  of  action, — a distinct  element 
of  damage.  Some  hold  that  negligence  suffi 
cient  to  uphold  a recovery  must  be  willful; 
others,  that  simple  negligence  will  suffice. 
Some  uphold  the  recovery  on  the  ground  of 
punishment;  others,  upon  the  ground  of  com- 
pensation; and  some  blend  both  grounds.  This 
conflict  exists,  not  only  between  the  courts  of 
the  different  states  entertaining  this  view,  but 
in  one  instance  is  exhibited  in  Ihe  decisions  of 
a single  state.  The  supreme  court  of  Texas, 
in  the  course  of  its  adjudications  upon  this 
subject,  lias  held  both  the  affirmative  and  the 
negative  of  all  the  propositions  above  enume- 
rated. Numerous  other  conflicts  exist  amotig 
the  decisions  of  that  court;  notably,  the  affirm 
ance  and  the  denial  of  the  rule  that  the  sendee, 
before  he  can  recover,  must  identify  himself 
with  the  contract  of  transmission.  The  Ten- 
nessee and  Alabama  cases  are  not  authority  in 
favor  of  the  plaintiff’s  position,  because  they 
refuse  to  recognize  mental  pain  as  an  element 
of  damage.  They  hold  it  to  be  an  incident 
merely,  to  be  taken  into  consideration  in  addi- 
tion to  pecuniary  loss. 

There  is  a decided  weight  of  authority  against 
the  right  of  the  plaintiff  in  error  to  recover  for 
mental  suffering,  but  we  are  constrained  to  rely 
upon  principle,  as  well  as  authority,  in  a case 
of  this  kind.  The  law  of  telegraph  companies 
cannot  trace  its  distinctive  features  into  the 
antiquity  of  the  common  law.  But  the  duty 
of  the  courts,  upon  the  advent  of  new  condi- 
tions, is  to  assimilate  the  ancient  principles  of 
the  common  law  to  the  new  conditions  by  the 
process  of  reasoning  called  “analogy;"’  apply- 
ing old  principles,  governing  previously  estab- 
lished relations  of  a similar  character,  to  the 
determination  of  rights  arising  under  the  new 
conditions.  If  the  simple  process  of  inductive 
reasoning  from  ancient  principles  applied  to 
newT  conditions  is  inadequate  to  meet  the  public 
conception  of  expediency  and  justice,  the  work 
of  applying  new  principles  to  new  conditions 
is  a legislative,  and  not  a judicial  function. 
Similar  conditions  produce  similar  results. 
Similar  facts  left  to  be  dealt  with  by  the  judi- 
ciary ought  to  produce  uniform  rules  of  law 
applying  to  all  of  such  conditions.  In  entering 
upon  a discussion  of  this  important  question, 
the  courts  should  keep  strictly  within  the  line 
of  the  judicial  path,  and  not  infringe  on  the 
province  of  the  legislative  branch  of  govern- 
ment. The  question  should  be  resolved  by  a 
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reference  to  the  position  which  mental  pain  and 
anguish  has  heretofore  sustained  in  remedial 
law  as  a basis  for  damages.  Mental  anguish, 
prior  to  the  advent  of  the  doctrine  contended 
for  in  this  case,  occupied  a well  defined  position 
in  the  law  of  damages,  and  was  not  recognized 
in  cases  of  this  character. 

It  is,  however,  claimed  that  the  damages  in 
question  can  be  upheld  by  assimilating  them 
to  the  damages  awarded  in  cases  of  physical 
injury.  That  mental  anguish  and  suffering- 
can  be  taken  into  consideration  in  cases  of  cor 
poral  injury  is  too  well  settled  to  be  for  a 
moment  questioned.  If  some  authorities  on 
this  question  are  to  be  followed  as  sound  law, 
it  might  give  some  countenance  to  the  conten- 
tion. This  we  say  with  a special  reference  to 
the  decisions  of  the  courts  in  attempting  to 
draw  this  argument  from  this  source.  They 
state  the  premise  broadly,  in  terms  which 
admit  all  mental  suffering  resulting  from  a 
bodily  injury  as  proper  to  be  considered  by  the 
jury  in  assessing  the  damages.  Such,  how- 
ever, is  not  the  law  of  any  well-considered  case 
that  we  have  been  able  to  find  dealing  specifi- 
cally with  the  question  before  it  for  decision 
as  to  what  mental  pain  and  anguish  may  be 
lawfully  considered  by  the  jury  in  cases  of 
corporal  injuries.  All  the  well-considered 
cases  dealing  explicitly  with  this  question  hold 
that  the  mental  anguish  involved  in  the  con- 
sideration of  the  amount  of  damages  to  be 
a warded  is  that  mental  anguish  connected  with 
the  physical  suffering, — in  short,  the  mental  J 
anguish  resulting  from  the  consciousness  of 
physical  pain.  All  independent  conceptions 
of  the  mind,  such  as  the  contemplation  of  the  ’ 
loss  of  a goodly  appearance,  the  fear  of  want, 
and  the  like,  are  to  be  excluded.  Chicago  v. 
McLean,  8 L.  R.  A.  765,  138  111.  148;  Ken  non 
v.  Gilmer,  131  U.  S.  22,  27,  33  L.  ed.  110,  112; 
Jock  v.  Dankwardt,  85  111.  331:  Clinton  v. 
Lanin g , 61  Mich.  355;  Trigg  v.  St.  Louis,  K.  j 
C.  cf-  A.  R.  Co.  74  Mo.  147,  153,  41  Am.  Rep. 

305;  Salina  v.  Prosper,  27  Kan.  544;  Johnson  \ 
v.  Wells,  Fargo  & Co.  6 Nev.  224.  It  is  asserted  j 

that  mental  pain  is  just  as  much  a proximate  \ 

result  of  the  wrong  in  the  breach  of  the  con-  j 
tract  of  transmission  of  a social  telegram  as  ? 
mental  pain  is  the  proximate  result  of  the  j 
wrong  in  cases  of  corporal  injury.  That  state- 
ment is  true,  but  the  fallacy  of  this  argument 
rests  in  the  fact  that  the  law  does  not  take 
notice  of  mental  anguish  in  cases  of  corporal 
injuries  merely  because  it  is  the  proximate 
result  of  the  wrong.  It  must  be  something 
more.  It  must  be  identified  with  physical 
pain,  of  which  the  law  of  damages  does  take 
notice,  before  it  will  be  considered.  The  sor- 
rowful reflections  of  an  injured  person  over 
his  changed  physical  condition,  of  the  prox- 
imate result  of  the  physical  injury,  and  many 
other  conceptions,  arise  out  of  a case  of  this 
kind,  independently  of  the  physical  suffering 
that  proximately  result  from  the  injury,  which 
the  law  entirely  disregards.  The  law  recog- 
nizes the  mental  anguish  which  is  connected 
with  and  a part  of  the  physical  pain,  not 
because  it  is  the  proximate  result  of  the  injury, 
but  because  it  is  so  identified  with  the  physical 
pain  that  to  disregard  it  would  be  to  disregard 
the  physical  suffering  itself.  If  mental  pain 
were  recognized  in  these  cases  distinctly  and 
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solely 'as  mental  pain,  it  might  afford  some  ar-  ; 
gument  in  favor  of  the  plaintiff  in  this  case; 
but  the  plaintiff  in  the  case  seeks  to  recover 
for  mental  suffering,— for  impressions  of  the 
mind  wholly  distinct  from  bodily  or  material 
complications.  The  mental  suffering  regarded 
in  corporal  injury  cases  is  of  a wholly  different 
character.  It  considers  mind  in  its  bodily  or 
physical  aspect,  and  disregards  it  in  its  purely 
mental  or  spiritual  sense.  This  distinction 
destroys  the  argument. 

For  the  reasons  above  outlined,  we  conceive 
that  the  infliction  of  damages  for  mental  an- 
guish fails  to  have  passed  the  imposed  tests, 
and  cannot  be  assimilated  by  the  process  of 
analogy  to  the  law  obtaining  upon  any  other 
similar  pre-existing  relations.  On  the  other 
hand,  heretofore,  and  even  to  the  present  time, 
with  the  single  exception  of  the  question  of  the 
case  at  bar,  it  has  been  uniformly  held  that  in 
any  case  resulting  from  tort  or  breach  of  con- 
tract, where  no  other  damage  than  mental  suf- 
fering can  be  shown,  there  is  no  cause  of  action. 

3 Suth.  Dam.  715;  Trigg  v.  St.  Louis , K.  C.  <£ 

N.  R.  Co.  74  Mo.  158.  41  Am.  Rep.  305;  Wilcox 
v.  Richmond  & D.  R.  Co.  17  L.  R,  A.  804,  8 
U.  S.  App.  118,  52  Fed.  Rep.  267.  In  the  case 
of  Western  U.  Teleg.  Co.  v.  Wood,  21  L.  R.  A. 
706,  57  Fed.  Rep.  471,  the  United  States  circuit 
court  of  appeals  remarks:  ‘The  general  rule 

that  mental  anguish  and  suffering,  unattended 
by  any  injury  to  the  person,  resulting  from 
simple  actionable  negligence,  cannot  be  suffi- 
cient basis  for  an  action  for  the  recovery  of 
damages,  is  maintained  and  supported  by  an 
unbroken  line  of  English  authorities  by  the 
conceded  state  of  the  general  law  prior  to  the 
So  Relle  case.”  In  Masters  v.  Warren,  27 
Conn.  293,  it  is  said:  “No  case  can  be  found 

where  a person  has  been  allowed  to  recover 
damages  for  a shock,  injury,  or  outrage  to  the 
feelings  and  sensibilities,  arising  and  caused  by 
the  breach  of  contract,  except  it  is  a marriage 
contract.  Such  damages  can  only  enter  into 
and  become  a part  of  the  recovery  when  the 
plaintiff  has  sustained,  by  the  negligence  or 
willful  act  of  another,  some  corporal  or  per 
sonal  injury.  They  never  can  be  recovered  in- 
dependently and  alone,  and,  if  recoverable  at 
all,  only  in  action  of  tort.”  The  supreme  court 
of  Mississippi,  in  the  case  of  Western  U.  Teleg. 
Co.  v.  Rogers,  13  L.  R.  A.  859,  68  Miss.  748, 
remarks:  “We  have  given  to  the  investigation 

of  the  question  that  consideration  which  its 
importance  demands,  and,  though  the  right  of 
the  plaintiff  to  recover  the  damages  awarded  in 
this  case  finds  support  in  the  decisions  of 
several  of  the  states,  we  are  unwilling  to  depart 
from  the  long  established  and  almost  universal 
rule  of  law  that  no  action  lies  for  the  recovery 
of  damages  for  mere  mental  suffering,  discon 
nected  from  physical  injury,  and  not  the  result 
of  the  willful  wrong  of  the  defendant.  That 
such  damages  are  recoverable  in  actions  for 
breach  of  contract  of  marriage  is  well  settled; 
but  it  is  equally  true  that  until  lecent  years  this 
action  stood  as  the  marked  and  single  exception 
in  which  such  damages  were  recoverable  in 
actions  for  breach  of  contract.  This  action, 
though  in  form  one  for  the  breach  of  contract, 
partakes  in  several  features  of  the  character- 
istics of  an  action  for  the  willful  tort;  and, 
though  the  damages  recoverable  by  the  plaintiff 
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for  mental  suffering  are  spoken  of  as  ‘compen- 
satory,’ the  fervent  language  of  the  courts  in- 
dicates how  shadowy  is  the  line  that  separates 
them  from  those  strictly  punitory.  ...  We 
are  not  disposed  to  depart  from  what  we  con- 
sider the  old  and  settled  principles  of  law,  nor 
to  follow  the  few  courts  in  which  the  new  rule 
has  been  announced.  The  difficulty  of  apply- 
ing any  measure  of  damages  for  bodily  injury 
is  universally  recognized  and  commented  on  by 
the  courts.  But  in  that  class  of  cases  demands 
for  simulated  or  imaginary  injuries  are  far  less 
likely  to  be  made  than  will  those  in  suits  for 
mental  pain  alone.  No  one  but  the  plaintiff  can 
know  whether  he  really  suffers  any  mental 
disturbance,  and  its  extent  and  severity  must 
depend  upon  his  own  mental  peculiarity.  In 
the  nature  of  things,  money  can  neither  palliate 
nor  compensate  the  injury  he  sustained. 
‘Mental  pain  and  anxiety  the  law  cannot  vaiue, 
and  does  not  pretend  to  redress,  when  the  un- 
lawful act  complained  of  causes  that  alone.’” 
In  the  case  of  Chapman  v.  Western  U.  Teleg. 
Co.  reported  in  17  L.  R.  A.  430,  88  Ga.  763,  the 
supreme  court  of  Georgia  forcibly  remarks: 
“But  it  is  urged  that  the  public  occupation  of 
telegraph  companies  creates  between  them  and 
the  public  special  relations,  in  which  their  re- 
sponsibility is  greater  than  that  of  other  per- 
sons. So  much  of  their  business  and  profit  is 
derived  from  the  acceptance  of  messages  in- 
volving feelings  only  that  at  first  view  it  would 
seem  legitimate  and  salutary  to  require  them  to 
answer  in  damages  for  any  dereliction  of  duty 
in  this  important  part  of  their  activity.  The 
argument  is  that,  in  the  exercise  of  a public 
employment,  they  undertake,  for  hire,  to  serve 
the  feelings  of  their  customers,  and  therefore 
ought  to  pay  for  negligent  nonperformance  or 
misperformance  of  this  peculiar  function. 
This  reasoning  is  unanswerable,  so  far  as  it 
proves  a right  of  action  to  arise  out  of  the 
breach  of  duty.  But  how  about  damages,  and 
the  measure  of  damages?  It  can  scarcely  be 
that  a new  and  exceptional  principle  of  dam- 
ages emerges,  exproprio  vigore,  from  unknown 
recesses  of  the  law,  when  occasion  seems  to  re- 
quire it,  or  that  the  court  can  do  more  than 
adapt  and  apply  principles  already  existing 
when  novel  transactions,  such  as  those  which 
make  up  the  business  of  telegraphy,  became  the 
subject  of  adjudication.  Precedents  must  be 
followed,  else  (he  lawr  will  become  a wander- 
ing, uncertain  thing.  If  our  understanding  of 
the  law,  as  heretofore  expounded  by  its  ac- 
credited oracles,  be  correct,  it  would  be  a judi- 
cial innovation  to  require  feelings  which  had, 
even  under  contract  or  public  duty,  the  right  to 
expect  help,  to  be  solaced  with  damages  for  the 
disappointment,  however  severe,  at  losing  the 
promised  benefit.  If  the  subject  needs  new* 
law,  the  lawmaking  powers  may  create  it,  but 
we  decline  to  usurp  their  prerogative.”  In 
the  case  of  Wadsworth  v.  Western  U.  Teleg. 
Co.  86  Tenn.  695,  Judge  Lurton,  dissenting, 
said:  “The  reason  why  an  independent  ac- 

tion for  such  damages  cannot  and  ought  not  to 
be  sustained  is  found  in  the  remoteness  of  such 
damages.  . . . Such  injuries  are  gener- 

ally more  sentimental  than  substantial,  depend- 
ing largely  upon  physical  and  nervous  condi- 
tion . The  suffering  of  one  under  precisely  the 
same  circumstances  would  be  no  test  of  the 
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suffering  of  another.  Vague  and  shadowy, 
there  is  no  possible  standard  by  which  such  an 
injury  can  be  justly  compensated,  or  even  ap- 
proximately measured.  Easily  simulated,  and 
impossible  to  disprove,  it  falls  within  all  of  the 
objections  to  speculative  damages,  which  are 
universally  excluded  because  of  their  uncertain 
character.  That  damages  so  imaginary,  so 
metaphysical,  so  sentimental,  shall  be  ascer- 
tained and  assessed  by  a jury  with  justness, 
not  by  way  of  punishment  to  the  defendant, 
but  as  a mere  compensation  to  the  plaintiff,  is 
not  to  be  expected.  That  the  grief  natural  to 
the  death  of  a loved  relative  shall  be  separated 
from  the  added  grief  and  anguish  resulting 
from  delayed  information  of  such  mortal  ill- 
ness or  death,  and  compensation  given  for  the 
latter  only,  is  the  task  imposed  by  the  law,  as 
determined  by  the  majority.  But  the  rule  in 
question  has  not  been  limited,  as  claimed,  to 
actions  based  upon  physical  pain.  It  has,  as 
we  have  already  seen,  upon  the  authority  of 
Mr.  Wood,  been  applied  to  actions  of  slander 
and  libel.  No  matter  how  gross  the  insult,  or 
how  harrowing  to  the  feelings,  there  can  be 
no  recovery  if  the  slander  did  not  imply  a 
crime,  or  result  in  some  special  damage.  The 
same  rule  applies  iu  actions  brought  for  the 
the  death  of  another.  The  plaintiff  must  have 
a pecuniary  interest  in  such  life,  and  in  such 
cases  there  can  be  no  recovery  for  the  injured 
feelings,  the  grief,  or  anguish  suffered  by  the 
plaintiff,  in  consequence  of  the  death  for 
which  the  suit  lies.  This  is  the  rule,  regafd- 
less  of  the  relation  the  deceased  bore  to  the 
plaintiff.  Whether  husband  or  wife,  or  parent 
or  child,  the  rule  is  the  same.  The  damages 
are  for  the  pecuniary  loss  sustained.  . . . 

The  principles  upon  which  this  suit  is  main- 
tained seems  to  be  so  radical  ...  a de- 
parture from  the  headlands  of  the  law,  and  to 
so  seriously  threaten  the  uprooting  of  doctrines 
that  I have  been  taught  to  revere  as  the  very 
foundation  stones  of  the  system  of  our  law 
upon  the  subject  of  contracts  and  damages,  as 
to  make  it  my  duty  to  give  expression  to  my 
views  upon  the  questions  involved.”  Iu  our 
view  the  departure  initiated  in  Texas,  and  fol- 
lowed bv  some  other  states,  is  not  supported  by 
sound  reasoning,  and  is  not  in  harmony  with 
the  well-defined  principles  of  law  which  the 
experience  of  the  past  have  found  safe  and  re- 
liable. 

It  is  insisted  by  counsel  for  plaintiff  in  error 
that  he  is  entitled  to  recover  the  statutory  pen- 
alty of  $50  provided  by  the  statutes  of  Okla- 
homa. Section  28,  chap.  11,  p.  152,  Stat. 
Okla.  1893.  provides:  “A  carrier  of  messages 

by  telegraph  must,  if  it  is  practicable,  transmit 
every  such  message  immediately  upon  its  re- 
ceipt, but  if  this  is  not  practicable  and  several 
messages  accumulate  upon  his  hands  he  must 
transmit  them  in  the  following  order:  First. 

Messages  from  public  agents  of  the  United 
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States  or  of  this  territory  on  public  business. 
Second.  Messages  intended  in  good  faith  for 
immediate  publication  in  newspaper  and  not 
for  any  secret  use.  Third.  Messages  giving 
information  relating  to  the  sickness  or  death  of 
any  person.  Fourth.  Other  messages  in  the 
order  in  which  they  were  received.”  “Sec. 
30.  Every  person  whose  message  is  refused  or 
postponed  contrary  to  the  provisions  of  this 
chapter  is  entitled  to  recover  from  the  carrier 
his  actual  damages  and  fifty  dollars  in  addition 
thereto.”  This  is  a penal  statute,  and  must  be 
strictly  construed;  and,  before  one  can  recover 
the  penalty  therein  imposed,  he  must  state  spe- 
cifically every  fact  to  bring  himself  strictly 
within  all  its  terms.  Western  U.  Teleg.  Co.  v. 
Steele , 108  Ind.  163;  Kirby  v.  Western  U. 
Teleg.  Co.  (S.  I). ) Dec.  15,  1893.  It  will  be 
observed  that  this  statute  relates  to  the  receipt 
and  transmission  of  messages,  regulating  the 
order  in  which  they  shall  be  received  and 
transmitted,  and  does  not  attempt  to  regulate 
the  mode,  means,  or  time  of  their  delivery. 
The  message  in  question  was  sent  from  Mul- 
vaue,  Kan.,  and  any  statute  of  Oklahoma 
which  would  attempt  to  prescribe  the  order  of 
its  receipt  at  or  transnriissal  from  that  point 
would  be  in  conflict  with  the  power  of  Con- 
gress to  regulate  commerce  between  the  states 
and  territories  and  would  be  unconstitutional. 
Western  U.  Teleg.  Co.  v.  Pendleton,  122  U.  S. 
347,  30  L.  ed.  li87.  1 Inters.  Com.  Rep.  306; 
Western  U.  Teleg.  Co.  v.  Texas , 105  U.  S.  460, 
26  L.  ed.  1067;  Rogers  v.  Western  U.  Teleg. 
Co.  122  Ind.  395.  This  statute  does  not  at- 
tempt to  regulate  or  interfere  with  the  delivery 
of  messages  sent  to  another  state,  but  simply 
prescribes  the  order  of  transmission , and  com- 
pels the  acceptance  of  messages  when  presented 
in  the  order  mentioned.  This  is  not  an  inter- 
ference with  interstate  commerce,  and  is  a 
proper  exercise  of  the  .legislative  authority. 
Connell  v.  Western  U.  Teleg.  Co.  108  Mo.  459. 
There  are  no  allegations  of  the  complaint  that 
would  entitle  the  plaintiff  to  recover  the  stat- 
utory penalty. 

Plaintiff  in  error  insists  that  he  is,  in  an}* 
event,  entitled  to  recover  nominal  damages. 
No  damages  are  claimed  in  the  complaint,  ex- 
cept for  mental  anguish.  Russell  v.  Western 
U.  Teleg.  Co.  3 Dak.  315.  There  is  nothing 
on  the  face  of  the  telegram  to  indicate  to  the 
company  or  its  agents  that  there  was  any  rela- 
tionship, of  any  character,  existing  between 
the  sender  aad  sendee  of  the  message,  or  of  the 
deceased  mentioned  iu  the  message,  and  no  al- 
legation that  the  defendant  was  notified  of  any 
such  relationship,  or  for  whose  benefit  the 
message  was  sent. 

We  find  no  error  in  the  record.  The  judg- 
ment of  the  district  court  is  affirmed,  at  the 
costs  of  the  plaintiff  in  error. 

All  the  justices  concurring,  except  Dale, 
J. , not  sitting. 
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UNITED  STATES 
v. 

JOHN  H.  PATTERSON  et  al. 
(54  Fed.  Rep.  1005.) 


1.  An  indictment  for  conspiracy  in  restraint  of 
trade  or  commerce,  under  the  Act  of  Congress 
of  July  2, 1890,  must  declare  the  means  by  which 
it  is  intended  to  engross  or  monopolize  the  mar- 
ket; and  it  is  not  sufficient  to  declare  the  con- 
spiracy in  the  words  of  the  enactment. 

2.  Allegations  of  what  was  done  in  pursuance  of 
an  alleged  conspiracy  cannot  enlarge  the  neces- 
sary allegations  of  an  indictment  for  conspiracy 
under  a particular  statute,  such  as  the  Act  of 
Congress  against  conspiracies  in  restraint  of 
commerce. 

3.  Insufficient  allegations  in  an  indictment  which 


alleges  the  offense  with  reasonable  precision,  are 
only  surplusage  under  a general  demurrer. 

4.  A conspiracy  to  drive  certain  competitors  out 
of  the  field  by  violence,  annoyance,  intimidation 
or  otherwise  is  not  within  the  prohibition  of  the 
Act  of  Congress  against  conspiracies  in  restraint 
of  trade,  where  there  is  no  aim  to  engross,  mono- 
polize or  grasp  the  market. 

5.  Violence  and  intimidation  are  as  much  within 
the  mischief  of  the  Act  of  Congress  against  con- 
spiracies in  restraint  of  trade  or  commerce  as 

j negotiations,  contracts  or  purchases,  if  such 
I means  are  used  for  the  purpose  of  engrossing, 
monopolizing  or  grasping  a particular  trade. 


Decided  Feb.  28 , 1893. 


ON  DEMURRER  to  an  indictment  charging 
a violation  of  the  United  States  statute 
against  conspiracies  to  monopolize  trade  and 
commerce.  Sustained  except  as  to  four  counts. 

The  fourth  count  in  the  indictment  charged 
that  defendants  did  unlawfully,  wickedly,  un- 
justly, oppressively,  and  maliciously  engage 
in  a combination  and  conspiracy  in  restraint 
of  trade  and  commerce  in  cash  registers  be- 
tween and  among  the  several  states  of  the 
United  States  by  means  of  annoying,  harrass- 
ing  and  intimidating  all  persons,  firms  and 
corporations  then  engaged  in  the  said  trade 
and  commerce,  who  by  reason  of  their  busi- 
ness then  competed  with  the  National  Cash 
Register  Company  in  the  said  trade  and  com- 
merce in  cash  registers,  by  means  of  threaten- 
ing such  competing  persons,  firms  and  corpo- 
rations and  their  members,  officers,  agents  and 
employes,  by  causing  such  members,  officers, 
agents  and  employes  to  be  assaulted  and  in- 
jured. by  inducing  them  to  quit  their  employ- 
ment, by  employing  spies  to  obtain  knowledge 
of  the  business  secrets,  by  threatening  prospec- 
tive purchasers  with  annoyance  and  with  suits 
for  infringement,  thereby  to  stifle  competition 
and  render  it  impossible  for  competing  per- 
sons to  engage  in  fair  and  honest  competition 
in  trade  and  commerce  with  the  National  Cash 
Register  Company. 

The  fourteenth  count  was  similar  to  the 
fourth,  except  that  it  states  that  the  object  of 
the  conspiracy  was  to  monopolize  the  business. 

The  ninth  count  was  similar,  with  the  ex- 
ception that  it  sets  out  more  in  detail  the  acts 
of  the  defendants,  and  the  eighteenth  count 
was  similar  to  the  ninth,  with  the  exception 
that  it  also  alleged  an  intention  to  monopolize 
the  trade. 

Further  facts  appear  in  the  opinion. 

Mr.  Frank  D.  Allen,  U.  S.  Atty.,  for 
complainant. 

Messrs.  H.  W.  Chaplin  and  Elihu  Root, 

for  defendants. 
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Putnam.  Circuit  Judge , delivered  the 
opinion  of  the  court : 

I do  not  think  there  is  any  constitutional 
question  in  this  case  upon  any  view  of  this 
statute,  or  upon  the  face  of  the  indictment. 
The  right  of  free  commerce  granted  by  the 
Constitution  ( Crandall  v.  Nevada , 73  U.  S. 
6 Wall.  35,  18  L.  ed.  745,  and  Philadelphia 
& II.  R.  Co.  v.  Pennsylvania  (“  State  Freight 
Tax”)  82  U.  S.  15  Wall.  232,  21  L.  ed.  146-) 
permits  broad  legislation  ; and  in  no  sense 
is  this  statute  as  broad  as  the  Revised  Stat- 
utes (§  5508)  on  the  principle  of  construc- 
tion applied  to  the  latter  in  United  States  v. 
Waddell,  112  U.  S.  76,  28  L.  ed.  673.  See 
Logan  v.  United  States,  144  U.  S.  263,  36  L. 
ed.  429.  There  may  be  practical  difficulties 
in  applying  the  statute  in  such  way  as  to 
prevent  conflicts  with  state  jurisdictions,  but 
these  can  only  arise  on  the  development  of 
the  facts  at  the  trial  of  a particular  case, 
and  even  then  the  court  will  have  the  guid- 
ance of  the  Supreme  Court  in  Cross  v.  North 
Carolina,  132  U.  S.  131,  33  L.  ed.  287,  and 
Fitzgerald  v.  Green,  134  U.  S.  377,  33  L.  ed. 
951.  Those  cases  show  that  there  need  not 
necessarily  be  a conflict  of  jurisdiction. 

This  statute  is  not  one  of  the  class  where 
it  is  sufficient  to  declare  in  the  words  of  the 
enactment,  as  it  does  not  set  out  all  the  ele- 
ments of  a crime.  A contract,  combination, 
or  conspiracy  in  restraint  of  trade  may  be 
not  only  not  illegal,  but  praiseworthy  ; as, 
where  parties  attempt  to  engross  the  market 
by  furnishing  the  best  goods,  or  the  cheap- 
est. So  that  ordinarily  a case  cannot  be 
made  under  the  statute  unless  the  means  are 
shown  to  be  illegal,  and  therefore  it  is  nec- 
essary to  declare  the  means  by  which  it  is  in- 
tended to  engross  or  monopolize  the  market. 
And  by  the  well-settled  rules  of  pleading  it 
is  not  sufficient  to  allege  the  means  in  gen- 
eral language,  but,  if  it  is  claimed  that  the 
means  used  are  illegal,  enough  must  be  set 
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out  to  enable  the  court  to  see  that  they  are  | 
so,  and  to  enable  the  defense  to  properly  pre- 
pare to  meet  the  charge  made  against  it. 

I regard  the  rule  laid  down  by  the  Su- 
preme Court  in  United  States  v.  Hess , 124  U. 
S.  483,  31  L.  ed.  516,  as  applying  to  this 
case ; and  I think  the  case  of  United  States 
v.  Simmons , 96  U.  S.  360,  24  L.  ed.  819,  is 
easily  distinguished.  If  it  is  not,  the  later 
case  will,  of  course,  control.  In  reference 
to  the  suggestion  of  the  counsel  for  the  United 
States,  as  to  cases  at  common  law  alleging 
conspiracy  to  prevent  a man  from  pursuing 
his  trade,  it  is  sufficient  to  say  that  to  con- 
spire to  prevent  a man  from  pursuing  his 
trade  is  in  itself  illegal.  But  the  case  at 
bar  is  not  at  common  law,  and  the  proceed- 
ings under  this  statute  are  peculiar  to  the 
statute.  I think  the  rules  laid  down  in 
United  States  v.  Hess  distinguish  this  indict- 
ment from  all  the  cases  and  principles  of  law 
relied  on  by  the  United  States. 

The  allegations  of  what  was  done  in  pur- 
suance of  the  alleged  conspiracy  are  under 
this  particular  statute  irrelevant,  and  cannot 
be  laid  hold  of  to  enlarge  the  necessary  al- 
legations of  the  indictment,  and  are  of  no 
avail.  I think  it  was  so  conceded  at  the 
argument.  If  not,  there  is  no  question  about 
the  law.  This  disposes  of  counts  1,  2,  3,  6, 
7,  8,  11,  12,  13,  15,  16,  and  17. 

That  the  means  are  alleged  with  “reason- 
able precision”  in  the  remaining  counts,  ap- 
pears from  the  practical  application  of  the 
rules  of  pleading  appropriate  to  this  case^ 
made  in  United  States  v.  Waddell , 112  U.  S. 
76,  28  L.  ed.  673.  Some  of  the  allegations  in 
each  count  may  be  insufficient,  but  under  a 
general  demurrer  these  are  only  surplusage. 
Counts  14  and  18  seem  sufficient  under  the 
second  section  of  the  statute,  as  will  appear 
from  what  I have  to  say  hereafter. 

The  remaining  counts,  4,  5,  9,  and  10,  are 
laid  under  the  first  section.  Counts  4 and  9 
allege  an  intent  to  hinder  and  prevent  all 
persons  and  corporations,  except  the  corpora- 
tion controlled  by  the  defendants,  from  en- 
gaging in  the  trade  and  commerce  described 
in  the  indictment,  while  counts  5 and  10  only 
allege  a purpose  to  destroy  the  competition 
of  the  four  corporations  named,  without  set- 
ting out  any  purpose  of  engrossing  or  monop- 
lizing  the  business  as  a whole,  or  any  like 
purpose.  The  court  does  not  feel  at  all  em- 
barrassed by  the  use  of  the  words  “trade  or 
commerce.”  The  word  “commerce”  is  un- 
doubtedly, in  its  usual  sense,  a larger  word 
than  “trade”  in  its  usual  sense.  Sometimes 
“ commerce”  is  used  to  embrace  less  than 
“trade,”  and  sometimes  “trade”  is  used  to 
embrace  as  much  as  “ commerce.  ” They  are, 
in  the  judgment  of  the  court,  in  this  statute 
synonymous.  The  court  is  well  aware  of  i 
the  general  rule  which  has  been  several  times 
(twice  certainly)  laid  down  by  the  Supreme 
Court  of  the  United  States,  that  in  constru- 
ing a statute  every  word  must  have  its  effect, 
and  the  consequent  presumption  that  the  stat- 
ute does  not  use  two  different  words  for  the 
same  purpose;  but  this  rule  has  its  limita- 
tions, and  it  is  a constant  practice  for  the 
legislature  to  use  synonyms.  A word  is  used 
which  it  is  thought  does  not  perhaps  quite 
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| convey  the  idea  which  the  legislature  in- 
tends, and  it  takes  another  word,  which  per- 
haps has  to  some  a little  different  meaning, 
without  intending  to  more  than  make  strong 
the  purpose  of  the  expression  in  the  statute. 

In  the  legislation  of  Congress  analogous  to 
this  under  consideration  there  is  a marked 
case  of  the  use  of  synonyms.  Rev.  Stat. 
$ 5438,  uses  the  words  “false,  fictitious,  or 
fraudulent ;”  then  the  words  “any  false  bill, 
receipt,  voucher;”  then  the  words  “agree- 
ment, combination,  or  conspiracy  ;”  then  the 
words  “charge,  possession,  custody,  or  con- 
trol,” mainly  synonyms  ; while  section  5440 
uses  simply  the  word  “conspire.”  There 
would  be  no  question  that  the  word  “con- 
spire,” in  section  5440,  means  all  that,  the 
three  corresponding  synonyms,  “agreement, 
combination,  or  conspiracy,”  mean  in  sec- 
tion 5438  ; and,  rather  as  a matter  of  curios- 
ity than  because  they  particularly  impress 
my  mind,  I have  taken  off  some  other  in- 
stances. The  Massachusetts  statute  cited  in 
United  States  v.  Britton , 107  U.  S.  670,  27  L. 
ed.  525,  uses  the  words  “secular  labor,  bus- 
iness, or  employment.”  The  words  “false, 
forged,  and  counterfeited”  are  used  over  and 
over  again  in  United  States  v.  Hoicell,  78  U. 
S.  11  Wall.  436,  437,  20  L.  ed.  196,  197; 
“ peddlar  and  hawker”  are  in  constant  use  in 
criminal  law;  “drinking  house  or  tippling 
house”  is  of  frequent  use  in  the  statutes ; so 
are  “goods  and  chattels.”  These  are  all  re- 
ferred to  in  Bishop  on  Statutory  Crimes  as 
synonymous.  There  is  also  the  very  special 
case  where  the  criminal  statute  contained 
the  words  “ram,  ewe,  sheep,  and  lamb;” 
and  it  was  held  in  Reg.  v.  McOulley,  2 Mood. 
C.  C.  34,  that  the  word  “sheep”  covered  the 
two  preceding  words,  and  they  might  be  re- 
jected as  surplusage.  Sutherland  on  Statu- 
tory Construction  says  that  words  which  are 
meaningless  have  sometimes  been  rejected  as 
redundant  or  surplusage.  So  in  this  statute 
I think  the  words  “ trade  or  commerce”  mean 
substantially  the  same  thing.  But  the  use 
of  the  word  “trade”  nevertheless  is  signifi- 
cant. In  my  judgment,  it  was  probably  used 
because  it  was  a part  of  the  common  law 
expression,  “in  restraint  of  trade,”  as  has 
been  carefully  pointed  out  by  the  counsel  for 
the  defense.  This  has  become  a fixed,  well- 
known,  common  law  expression  ; and  by  the 
rule  of  interpretation  as  given  again  in  Suth- 
erland on  Statutory  Construction  (§  253)  it 
has  been  here  used  in  the  sen§e  in  which  it 
has  been  used  generally  in  the  law.  And 
these  words,  “in  restraint  of  trade,”  lead  up 
directly  to  what  I think  is  the  true  construc- 
tion of  this  statute  on  this  point. 

I think  it  is  useful  to  analyze  the  statute. 
Separating  it  into  parts,  we  have — first,  con- 
i tract  in  restraint  of  trade  ; second,  combina- 
tion in  restraint  of  trade : and,  third,  con- 
spiracy in  restraint  of  trade.  There  can  he 
no  question  that  the  second  and  third  parts, 
as  thus  put,  receive  color  from  the  first, 
Moreover,  it  is  important  to  note  the  rule 
that  this  whole  statute  must  be  taken  to- 
gether. The  second  section  is  limited  by 
its  terms  to  monopolies,  and  evidently  has 
as  its  basis  the  engrossing  or  controlling  of 
the  market.  The  first  section  is  undoubtedly 
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in  pari  materia,  and  so  lias  as  its  basis  the 
engrossing  or  controlling  of  the  market,  or 
of  lines  of  trade  in  various  directions.  The 
sixth  section  also  leads  in  the  same  direc- 
tion, because  it  provides  for  the  forfeiture 
of  property  acquired  pursuant  to  the  con- 
spiracy. Undoubtedly  the  word  conspiracy 
in  that  section  has  reference  to  the  same  sub- 
ject-matter as  in  the  first.  If  the  intention 
of  the  statute  was  that  claimed  by  the  United 
States,  I think  the  natural  phraseology  would 
have  been  “to  injure  trade,”  “to  restrain 
trade.  ” 

We  are  now  at  the  point  where  the  paths 
separate.  Careless  or  inapt  construction  of 
the  statute  as  bearing  on  this  case,  while  it 
may  seem  to  create  but  a small  divergence 
here,  will,  if  followed  out  logically,  extend 
into  very  large  fields;  because,  if  the  prop- 
osition made  by  the  United  States  is  taken 
with  its  full  force,  the  inevitable  result  will 
be  that  the  Federal  courts  will  be  compelled 
to  apply  this  statute  to  all  attempts  to  re- 
strain commerce  among  the  states,  or  com- 
merce with  foreign  nations,  such  as  strikes, 
boycotts,  and  every  method  of  interference 
with  foreign  commerce,  or  commerce  be- 
tween the  states,  by  way  of  violence  or  in- 
timidation. It  is  not  to  be  presumed  that 
Congress  intended  thus  to  extend  the  juris- 
diction of  the  courts  of  the  United  States 
without  very  clear  language.  Such  lan- 
guage I do  not  find  in  the  statute.  There- 
fore I conclude  that  there  must  be  alleged  in 
the  indictment  that  there  was  a purpose  to 
restrain  trade,  as  implied  in  the  common  law 
expression,  “contract  in  restraint  of  trade,” 
analagous  to  the  word  “monopolize”  in  the 
second  section.  I think  this  is  the  basis  of 
the  statute.  It  must  appear  somewhere  in 
the  indictment  that  there  was  a conspiracy 
in  restraint  of  trade  by  engrossing  or  monop- 
olizing or  grasping  the  market,  and  it  is  not 
sufficient  simply  to  allege  a purpose  to  drive 
certain  competitors  out  of  the  field  by  vio- 
lence, annoyance,  intimidation,  or  other- 
wise. 

Something  has  been  said  in  this  connection 
touching  the  debates  in  Congress.  It  is  ap- 
parently settled  law  that  we  cannot  take  the 
views  or  purposes  expressed  in  debate  as  sup- 
plying the  construction  of  statutes.  In 
United  States  v.  Union  Pac.  R.  Go.  91  U.  S. 
72-79,  23  L.  ed.  224-228,  and  elsewhere,  the 
Supreme  Court  has  laid  down  this  rule.  But 
this  does  not  at  all  touch  the  question  which 
presents  itself  in  this  case,  which  is  whether 
or  not  one  can  gather  from  the  debates  in 
Congress,  as  he  can  from  any  other  source, 
the  history  of  the  evil  which  the  legislation 
was  intended  to  remedy.  The  debates  on 
this  point  are  very  instructive.  They  show, 
to  my  mind,  in  connection  with  history  from 
other  sources  of  what  preceded  the  enactment 


of  this  statute,  that  the  purpose  was  to  pre- 
vent the  engrossing  or  monopolizing  of  the 
market ; but  they  fail  to  point  out  particu- 
larly what  incidents  or  details  of  this  great 
evil  were  to  be  reached  by  this  legislation. 

What  I have  already  said  disposes  of  counts 
5 and  10,  which  do  not  allege  any  purpose 
except  to  destroy  the  competition  of  four 
corporations  named  ; and  they  leave  for  con  - 
sideration  only  the  counts  4 and  9,  which  da 
allege  a purpose  of  engrossing,  monopoliz- 
ing, or  grasping  the  entire  trade  in  question. 
Such  being  the  case,  acts  of  violence'  and 
intimidation  may  be  alleged  as  means  to  ac- 
complish the  general  purpose.  Instead  of 
lying  outside  of  the  statute,  they  may  ag- 
gravate the  offense.  They  are  within  the 
logic  and  spirit  of  the  statute,  which  are 
not  to  be  defeated  by  distinctions  which 
its  letter  does  not  suggest  to  the  ordinary 
mind.  Violence  and  intimidation  are  as 
much  within  the  mischief  of  the  statute  as 
negotiations,  contracts,  or  purchases.  The 
former  are  often  used  to  compel  the  latter. 
This  line  of  reasoning  applies  to  both  the 
first  and  second  sections,  and  finds  a sufficient 
place  for  every  word  in  each.  I find  in  al  i the 
counts  which  I allow  to  stand,  allegations  of 
an  intent  to  engross,  monopolize,  and  grasp, 
and  of  means  clearly  unlawful,  and  adapted 
to  accomplish  this  intent. 

I have  examined  all  the  cases  which  have 
been  cited  to  me  as  referring  to  this  statute, 
and  I believe  that  counsel  have  cited  me 
every  case  which  has  been  decided  in  con- 
nection with  it ; but  none  of  them  meet  the 
issue  which  is  raised  here.  Therefore  all  the 
expressions  in  them  supposed  to  touch  this 
case  are  to  be  regarded  as  mere  dicta.  The 
result  is  that  counts  4,  9,  14,  and  18  stand, 
and  the  others  are  quashed. 

On  March  7,  1893,  a special  demurrer  to 
counts  4,  9,  14,  and  18  was  filed.  It  was 
argued  on  May  5,  and  on  May  17,  a motion 
for  rehearing  was  filed. 

On  June  1,  1893,  the  following  order  was 
entered: 

Leave  to  the  defendants  to  file  special  de- 
murrer granted  February  28,  1893,  annulled 
as  inadvertent.  Petition  of  defendants  for  re- 
hearing on  general  demurrer  granted.  Order 
overruling  demurrer  as  to  counts  4,  9,  14  and 
18,  entered  February  28,  1893,  annulled. 

Matters  set  out  in  the  so-called  special  de- 
murrer are,  by  leave  of  court,  assigned  as  ad- 
ditional causes  for  demurrer  under  the  general 
demurrer.  Counsel  for  the  defendants  and  for 
the  United  States  heard  anew  touching  de- 
murrer to  counts  4,  9,  14  and  18.  Demurrer 
overruled  as  to  those  counts,  defendants  to 
answer  over  as  provided  by  statute.  Defend- 
ants have  ten  days  within  which  to  file  and 
present  exceptions. 
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Re  CHARGE  TO  GRAND  JURY  (No.  1). 
(62  Fed.  Rep.  834.) 


1.  While  every  man  has  ordinarily  the  legal  right  : 
to  stop  work  and  Quit  his  employment  when- 
ever he  chooses  to  do  so,  in  the  absence  of  a I 
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contract  obliging  him  to  continue  for  a definite 
time,  no  man  has  a legal  or  moral  right,  while 
continuing  in  the  employment  of  another  to  re- 
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fuse  to  do  the  work  he  is  employed  and  engages 
to  do. 

2,  A combination  or  conspiracy  to  obstruct  or  re- 
tard the  passage  of  the  mail,  or  to  interfere  or 
restrain  commerce  between  the  states,  is  unlaw- 
ful. 

3.  Failure  of  a railroad  company  to  run  any  other 
trains  than  their  regular  passenger  trains  for  car- 
rying the  mail,  is  not  a violation  of  law,  bur 
failure  or  refusal  to  carry  mails  on  regular  pas- 
senger trains,  whether  local  or  through  trains. 


upon  which  they  are  required  to  carry  mails,  is 
unlawful. 

4.  Railroad  companies  engaged  in  interstate  com- 
merce shall,  unless  prevented  by  circumstances 
beyond  their  control,  run  their  trains  in  a reason- 
able manner,  and  as  often  as  the  ordinary  busi- 
ness of  commerce  requires,  but  are  entitled  to 
determine  how  many  and  what  cars  and  engines 
shall  constitute  their  trains,  and  are  not  re- 
quired to  divide  the  train  and  run  a less  number 
of  cars  upon  refusal  of  their  employes  to  move 
the  usual  and  customary  trains. 


June  29,  189 A. 


Charge  by  Judge  Ross: 

GentTemen  of  the  Grand  Jury  : Under  and 
by  virtue  of  provisions  of  the  statutes  of  the 
United  States  all  railroads  or  parts  of  rail- 
roads which  are  now  in  operation  are  post 
roads,  and  every  railroad  company  in  the 
United  States  whose  road  is  operated  by  steam 
is  authorized  to  carry  upon  and  over  its  road, 
boats,  bridges,  and  ferries  all  passengers, 
troops,  government  supplies,  mails,  freight, 
and  property  on  their  way  from  any  state  to 
another  state,  and  to  connect  with  roads  of 
other  states  so  as  to  form  continuous  lines 
for  the  transportation  of  the  same  to  the  place 
of  destination.  A railroad  which  is  a link 
in  a through  line  of  road  by  which  pas- 
sengers and  freight  are  carried  into  a state 
from  other  states,  and  from  that  state  to  other 
states,  is  engaged  in  the  business  of  interstate 
commerce,  and  every  combination  or  con- 
spiracy in  restraint  of  such  trade  or  com- 
merce is  by  statute  declared  to  be  illegal, 
and  the  persons  so  combining  or  conspiring 
are  by  law  guilty  of  the  commission  of  a 
crime.  Congress  has  passed  laws  to  regulate 
such  commerce,  and  has  provided,  among 
other  things,  that  any  common  carrier  subject 
to  the  provisions  of  the  Interstate  Commerce 
Act,  or,  whenever  any  such  common  carrier 
is  a corporation,  any  director  or  officer  there- 
of, or  any  receiver,  trustee,  lessee,  agent,  or 
person  acting  for  or  employed  by  such  cor- 
poration, who,  alone,  or  with  any  other  cor- 
poration, company,  person,  or  party,  shall 
willfully  omit  or  fail  to  do  any  act,  matter, 
or  thing  required  to  be  done  by  the  Act,  or 
shall  cause  or  willfully  suffer  or  permit  any 
act,  matter,  or  thing  so  directed  or  required 
by  the  Act  to  be  done,  not  to  be  done,  or  shall 
aid  or  abet  such  omission  or  failure,  shall 
be  deemed  guilty  of  a misdemeanor,  and  pun 
ished  in  a certain  prescribed  way.  It  is  also 
declared  by  a statute  of  the  United  States  that 
any  person  who  shall  knowingly  and  will- 
fully obstructor  retard  the  passage  of  the  mail 
is  guilty  of  a crime,  and  shall  be  punished. 
It  is  further  declared  by  a United  States 
statute  that,  “if  two  or  more  persons  con- 
spire ...  to  commit  any  offense  against 
the  United  States,  . . . and  one  or  more 

of  such  parties  do  any  act  to  effect  the  ob- 
ject of  the  conspiracy,  all  the  parties  to  such 
conspiracy  shall  be  liable  to  a penalty  of  not 
more  than  $10,000  or  to  imprisonment  for  not 
more  than  2 years,  or  to  both  tine  and  impris- 
onment, in  the  discretion  of  the  court.  ” Rev. 
Stat.  § 5440.  I charge  you,  gentlemen  of  the 
jury,  to  forthwith  diligently  inquire  whether 
any  of  the  laws  of  the  United  States  to  which 
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I have  specially  called  your  attention  have 
been  violated  by  any  person  or  persons  within 
this  judicial  district.  You  must,  in  the  lan- 
guage of  the  oath  which  you  and  each  of  you 
took  when  impaneled  as  grand  jurors,  “pre- 
sent no  person  from  envy,  hatred,  or  malice  ; 
neither  shall  you  leave  any  person  unpre- 
sented from  fear,  favor,  affection,  gain,  re- 
ward, or  the  hope  thereof,  but  you  shall  pre- 
sent all  things  truly  as  they  come  to  your 
knowledge,  according  to  the  best  of  your  un- 
derstanding. ” It  is  of  the  first  importance 
that  the  law  be  in  all  things  and  at  all  times 
mautained.  This  is  especially  true  in  times 
like  the  present,  when  there  seems  to  be 
abroad  in  the  land  a spirit  of  unrest,  and,  in 
many  instances,  a defiance  of  law  and  order. 
Every  man  should  know,  and  must  be  made  to 
know,  that  whatever  wrongs  and  grievances 
exist,  no  matter  in  what  quarter,  can  only 
"be  corrected  through  lawful  means ; for  the 
great  mass  of  the  American  people  are  law- 
loving  and  law-abiding,  and  will  never  tol- 
erate any  high-handed  or  unlawful  attempt 
to  correct  wrongs,  whether  they  be  real  or 
imaginary.  It  is  true  that  ordinarily  every 
man  has  the  legal  right  to  stop  work  and 
quit  his  employment  whenever  he  chooses  to 
do  so,  unless  there  be  a contract  that  obliges 
him  to  continue  for  a definite  time ; but  no 
man  has  a legal  or  moral  right,  while  con- 
tinuing in  the  employment  of  another,  to  re- 
fuse to  do  the  work  he  is  employed  and  en- 
gages to  do ; and  where  such  refusal  goes  to 
the  extent  of  violating  a law  of  the  United 
States  it  is  the  solemn  duty  of  those  charged 
with  its  administration  to  take  every  step  re- 
quisite and  necessary  to  its  complete  vindi- 
cation. 

July  2,  1894.  Gentlemen  of  the  Grand 
Jury : I understand,  through  the  district 

attorney,  that  you  desire  some  further  in- 
structions in  regard  to  the  mail.  Congress 
has  provided  by  statute  that  the  Postmaster 
General  shall  in  all  cases  decide  upon  what 
trains  and  in  what  manner  the  mails  shall  be 
conveyed,  and  that  officer  has,  through  his 
subordinates,  designated  for  the  Southern 
California  Railway  Company  and  the  South- 
ern Pacific  Railroad  Company  in  this  ju- 
dicial district  the  regular  passenger  trains 
of  those  roads  for  the  carrying  of  the  United 
States  mails.  Neither  of  those  companies  is 
by  the  law  required  to  run  any  other  trains 
than  their  regular  passenger  trains  for  the 
carrying  of  the  mails,  and  their  failure  to  do 
so  is  not  a violation  of  any  law  of  the  United 
States  to  which  my  attention  has  been  called, 
or  that  I have  been  able  to  find.  As  I told 
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you  the  other  day,  in  effect,  any  and  every 
person  who  shall  knowingly  and  willfully 
obstruct  or  retard  the  passage  of  the  mail  is 
guilty  of  a crime  against  the  laws  of  the 
United  States,  and,  if  two  or  more  persons 
conspire  to  commit  that  or  any  other  offense  j 
against  the  United  States,  and  one  or  more 
of  such  parties  do  any  act  to  effect  the  object 
of  the  conspiracy,  all  of  the  parties  to  such 
conspiracy  are  guilty  of  a crime  ; and,  if  you 
find  from  your  investigations,  which  I 
charged  you,  and  again  charge  you,  dili- 
gently to  pursue,  that  any  such  offense  has 
been  committed  within  this  judicial  district 
against  the  laws  of  the  United  States,  it  is 
your  imperative  and  solemn  duty  to  find  an 
indictment  or  indictments  against  any  and 
every  such  offending  person.  Using  the  sub- 
stance of  the  language  of  Judge  Jackson  in  a 
somewhat  similar'  case  that  arose  in  West 
Virginia  in  1893,  it  is  proper  for  me  to  say 
that  exactly  what  is  involved  in  the  strike 
which  has  brought  about  all  of  the  trouble 
here  and  elsewhere  is  not  for  you  or  me  to 
investigate.  At  this  time  it  is  not  necessary 
to  say  which  side  is  in  the  right  nor  which 
sidj  is  in  the  wrong,  or  whether,  in  fact, 
either  side  is  in  the  wrong  upon  the  merits 
of  that  question.  It  may  be  well  to  again 
say  that  there  is  but  one  way  to  redress  a 
wrong  known  in  this  country,  and  that  is 
through  the  regularly  constituted  tribunals 
of  the  country.  No  man,  no  set  of  men,  no 
•communistic  combination  of  men,  can  law- 
fully undertake  to  redress  a wrong  except  in 
the  way  pointed  out  by  law.  Whenever  men 
attempt  to  unlawfully  combine  themselves 
together  for  the  purpose  or  redressing  a 
wrong,  they  strike  at  the  very  foundation  of 
those  laws  which  give  them  the  right  of  a 
citizen, — the  protection  of  life,  of  liberty, 
and  the  pursuit  of  happiness.  It  is  the  sol- 
emn duty  of  all  good  citizens  to  ponder  and 
think  of  these  things,  and  be  sure  that  their 
acts,  whatever  they  are,  be  within,  and  not 
contrary  to,  the  laws  of  the  country  ; and  it 
is  the  sworn  and  imperative  duty  of  those 
charged  with  the  administration  of  the  laws 
to  take  prompt  and  vigorous  measures  to 
bring  to  the  bar  of  justice  any  and  every  in- 
fraction of  them. 

Most  of  the  questions  propounded  by  some 
of  your  members  are  answered  in  substance 
by  the  instructions  already  given  to  you  by 
the  court.  The  court  has  already  told  you 
that  it  is  provided  by  a statute  of  the  United 
States  that  the  Postmaster  General  shall  in 
all  cases  decide  upon  what  trains  and  in 
what  manner  the  mails  shall  be  conveyed, 
and  that  that  officer  has,  through  his  subor- 
dinates, designated  for  the  Southern  Cali- 
fornia Railway  Company  and  the  Southern 
Pacific  Railroad  Company  in  this  judicial 
district  the  regular  passenger  trains  of  those 
roads  for  the  carrying  of  the  United  States 
mails ; and,  further,  that  neither  of  those 
companies  is  by  the  law  required  to  run  any 
other  trains  than  their  regular  passenger 
trains  for  the  carrying  of  the  mails,  and  that 
their  failure  to  do  so  is  not  a violation  of  any 
law  of  the  United  States.  The  court  has 
further  instructed  you,  and  again  repeats, 
that  any  and  every  person  who  shall  know- 
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ingly  and  willfully  obstruct  or  retard  the 
passage  of  the  mail  is  guilty  of  a crime 
against  the  United  States,  and  that  any  and 
every  person  who  knowingly  and  willfully 
interferes  with  or  obstructs  any  interstate 
I commerce  is  guilty  of  an  offense  against  a 
law  of  the  United  States;  and  that,  if  any 
two  or  more  persons — it  makes  no  difference 
who  they  are — conspire  to  commit  either  of 
those  offenses  against  the  United  States,  and 
one  or  more  of  such  parties  do  any  act  to 
effect  the  object  of  the  conspiracy,  all  of  the 
parties  to  such  conspiracy  are  guilty  of  a 
crime.  Whenever  such  acts  are  of  a character 
to  prevent  and  obstruct  the  carrying  of  the 
mails,  or  to  interfere  with  or  obstruct  any 
interstate  commerce,  and  are  done  for  the 
purpose  and  with  the  intent  to  prevent  or 
obstruct  the  same,  a crime  is  committed. 

July  3,  1894.  Gentlemen  of  the  Grand 
Jury  : I especially  call  your  attention  this 

morning  to  the  report  of  certain  acts  and 
declarations  of  a Doctor  Ravi  in  at  a public 
meeting  reported  to  have  been  held  at 
Hazard’s  Pavilion  in  this  city  last  night, 
and  in  connection  therewith  I instruct  you 
that  it  is  declared  by  the  statutes  of  the 
United  States  that  “ every  person  who  incites, 
'sets  on  foot,  assists,  or  engages  in  any  re- 
bellion or  insurrection  against  the  authority 
of  the  United  States,  or  the  laws  thereof,  or 
gives  aid  or  comfort  thereto,  shall  be  pun- 
ished by  imprisonment  not  more  than  ten 
years,  or  by  a fine  of  not  more  than  $10,  000, 
or  by  both  of  such  punishments  ; and  shall, 
moreover,  be  incapable  of  holding  any  office 
under  the  United  States”  (Rev.  Stat.  §5334)  ; 
and,  further,  that,  “if  two  or  more  persons 
in  any  state  or  territory  conspire  to  over- 
throw, put  down,  or  to  destroy  by  force  the 
government  of  the  United  States ; or  to  levy 
war  against  them  ; or  to  oppose  by  force  the 
authority  thereof  ; or  by  force  to  prevent, 
hinder,  or  delay  the  execution  of  any  law  of 
the  United  States  ; or  by  force  to  seize,  take, 
or  possess  any  property  of  the  United  States 
contrary  to  the  authority  thereof ; each  of 
them  shall  be  punished  by  a fine  of  not  less 
than  $500  and  not  more  than  $5000  ; or  by 
imprisonment,  with  or  without  hard  labor, 
for  a period  not  less  than  six  months,  nor 
more  than  six  years,  or  by  both  such  fine  and 
imprisonment.  ” Rev.  Stat.  § 5336.  You 
will  forthwith  diligently  inquire  whether 
at  the  time  and  place  mentioned,  or  at  any 
other  time  or  place  within  this  judicial 
district,  any  person  or  persons  have  violated 
either  of  these  provisions  of  law,  or  any 
other  provision  of  law  of  the  United  States  ; 
and,  in  the  event  you  find  that  any  such  of- 
fense or  offenses  have  been  committed,  you 
should  forthwith  find  and  return  to  the  court 
an  indictment  or  indictments  against  the  per- 
son or  persons  so  offending,  to  the  end  that  he 
or  they  may  be  dealt  with  as  law  and  justice 
demand.  And  I charge  you  that,  in  the  event 
you  find  that  any  such  offense  or  offenses 
have  been  committed,  the  very  man  or  men 
first  to  be  proceeded  against  should  be  the 
prime  movers  and  controllers  in  such  unlaw- 
ful acts,  and  the  very  man  or  men  who  should 
first  be  arrested  and  imprisoned  are  the  ones 
who  declare  they  will  not  be  arrested,  if  any 
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such  there  be.  For,  gentlemen  of  the  grand 
jury,  it  is  well  to  repeat,  and  have  it  fully 
understood  in  times  like  the  present,  that 
this  is  a government  of  law  and  order,  and 
that  the  majesty  of  the  law  must  and  surely 
will  prevail.  You  and  I are  its  ministers 
now,  and  not  one  single  duty  or  respon- 
sibility ought  to  be  shirked,  evaded,  or  post- 
poned. The  situation  of  affairs  demands 
prompt  and  vigorous  action  on  the  part  of 
each  and  every  officer  of  the  law,  which  it 
should  be  not  only  the  wish,  but  the  pleasure, 
of  every  good  citizen  to  obey. 

The  questions  with  which  we  have  to  deal 
are  wholly  apart  from  any  of  the  alleged 
grievances  between  the  employes  of  the  Pull- 
man and  railroad  companies  and  their  em- 
ployers ; but  the  overshadowing  question  here 
is  whether  the  laws  of  the  United  States 
shall  be  permitted  to  be  trampled  under  foot 
with  impunity  ; and  as  to  that  there  can  be 
but  one  answer,  and  that  is  in  the  negative. 

July  11,  1894.  Gentlemen  of  the  Grand 
Jury  : One  of  your  number  has  asked  for 

further  instruction  respecting  the  law  bearing 
upon  the  subject  under  your  investigation. 
You  have  already  beea  informed  by  the  court 
that  under  and  by  virtue  of  provisions  of  the 
statutes  of  the  United  States  all  railroads  or 
parts  of  railroads  which  are  now  in  operation 
are  post  roads,  and  that  every  railroad  com- 
pany in  the  United  States  whose  road  is 
operated  by  steam  is  authorized  to  carry  upon 
and  over  its  road,  boats,  bridges,  and  ferries, 
all  passengers,  troops,  government  supplies, 
mails,  freight,  and  property  on  their  way 
from  any  state  to  another  state,  and  to  con- 
nect with  roads  of  other  states  so  as  to  form 
continuous  lines  for  the. transportation  of  the 
same  to  the  place  of  destination  ; and  that  a 
railroad  which  is  a link  in  a through  line  of 
road  by  which  passengers  and  freight  are 
carried  into  a state  from  other  states,  and  from 
that  state  to  other  states,  is  engaged  in  the 
business  of  interstate  commerce,  and  that 
every  combination  or  conspiracy  in  restraint 
of  such  trade  or  commerce  is  by  statute  de- 
clared to  be  illegal,  and  the  persons  so  com- 
bining or  conspiring  are  by  law  guilty  of 
the  commission  of  a crime,  whether  they  be 
railroad  presidents,  managers,  superintend- 
ents, conductors,  engineers,  brakemen,  or 
firemen.  “ Commerce  with  foreign  countries 
and  among  the  states,  strictly  considered,” 
said  the  Supreme  Court  of  the  United  States 
in  Mobile  County  v.  Kimball,  102  U.  S.  691- 
702,  26  L.  ed.  238-241,  “consists  in  inter- 
course and  traffic,  including  in  these  terms 
navigation  and  the  transportation  and  transit 
of  persons  and  property,  as  well  as  the  pur- 
chase, sale,  and  exchange  of  commodities.” 
And  Mr.  Pomeroy,  in  his  work  on  Constitu- 
tional Law  (§  378),  referring  to  the  significa- 
tion of  the  word  “commerce,”  says:  “It  in- 
cludes the  fact  of  intercourse  and  of  traffic 
and  the  subject-matter  of  intercourse  and 
traffic.  The  fact  of  intercourse  and  traffic, 
again,  embraces  all  the  means,  instruments, 
and  places  by  and  in  which  intercourse  and 
traffic  are  carried  on,  and,  further  still,  com- 
prehends the  act  of  carrying  them  on  at  these 
places  and  by  and  with  these  means.  The 
subject-matter  of  intercourse  or  traffic  may 
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be  either  things,  goods,  chattels,  merchan- 
dise, or  persons.  All  these  may  therefore  be 
regulated.  ” Congress  has  passed  laws  to  reg- 
ulate such  commerce,  thereby  requiring  car- 
riers engaged  in  such  transportation  of  per- 
sons and  property  to  transport  them  in 
accordance  with  and  subject  to  the  provisions 
of  the  Act,  and  has  provided,  among  other 
things,  that  any  common  carrier  subject  to 
the  provisions  of  the  Interstate  Commerce 
Act,  or  whenever  any  such  common  carrier 
is  a corporation,  any  director  or  officer  there- 
of, or  any  receiver,  trustee,  lessee,  agent,  or 
person  acting  for  or  employed  by  such  cor- 
poration, who  alone  or  with  any  other  cor- 
poration, company,  person,  or  party  shall 
willfully  omit  or  fail  to  do  any  act,  matter, 
or  thing  required  to  be  done  by  the  Act,  or 
shall  cause  or  willfully  suffer  or  permit  any 
act,  matter,  or  thing  so  directed  or  required 
by  the  Act  to  be  done,  not  to  be  done,  or  shall 
aid  or  abet  such  omission  or  failure,  shall  be 
deemed  guilty  of  a misdemeanor,  and  pun- 
ished in  a certain  prescribed  way. 

In  respect  to  the  mails  of  the  United 
States,  it  is  declared  by  statute  that  any 
person  who  shall  knowingly  and  willfully 
obstruct  or  retard  the  passage  of  the  mail,  is 
guilty  of  a crime,  and  shall  be  punished. 
It  is  further  provided  by  statute  of  the  United 
States  that  the  Postmaster  General  shall  in  all 
cases  decide  upon  what  trains  and  in  what 
manner  the  mails  shall  be  conveyed,  and  that 
officer  has,  through  his  subordinates,  desig- 
nated for  the  Southern  California  Railway 
Company  and  the  Southern  Pacific  Railroad 
Company  in  this  judicial  district  the  regular 
passenger  trains  of  those  roads  for  the  carry- 
ing of  the  United  States  mails.  Neither  of 
these  companies  is  by  the  law  required  to 
run  any  other  trains  than  their  regular  pas- 
senger trains  for  the  carrying  of  the  mails, 
and  their  failure  to  do  so  is  not  a violation  of 
any  law  of  the  United  States.  But  on  all  of 
their  regular  passenger  trains,  whether  they 
be  local  or  through  trains,  they  are  required 
to  carry  the  mails,  and  their  failure  or  refusal 
to  do  so  is  unlawful.  As  respects  interstate 
commerce,  railroad  companies  engaged  in 
such  commerce  should,  unless  prevented  by 
circumstances  beyond  their  control,  run  their 
trains  in  a reasonable  manner,  and  as  often 
as  the  ordinary  business  of  commerce  re- 
quires. At  the  same  time,  as  owners  of  the 
property,  they  are  legally  and  justly  entitled 
to  determine  how  many  and  what  cars  and 
engines  shall  constitute  their  trains ; and. 
when  the  composition  of  trains  as  usually 
and  ordinarily  made  up  by  them  is  rea- 
sonable and  appropriate  to  the  services  re- 
quired of  them,  the  law  does  not,  upon  the 
refusal  of  their  employes  to  move  the  usual 
and  customary  trains,  require  of  such  com- 
panies to  divide  the  train,  and  run  a less 
number  of  cars.  The  court  has  further  in- 
structed you,  and  again  repeats,  that  any  and 
every  person,  whether  an  employe  of  a rail- 
road company  in  high  or  low  position  or  not 
employed  at  all,  who  shall  knowingly  and 
willfully  obstruct  or  retard  the  passage  of 
the  mail,  is  guilty  of  a crime  against  the 
United  States,  and  that  any  and  every  per- 
son, whether  an  officer  or  employe  of  a rail- 
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road  company  or  not,  who  knowingly  and 
willfully  interferes  with  or  obstructs  any 
interstate  commerce  is  guilty  of  an  offense 
against  a law  of  the  United  States  ; and  that, 
if  any  two  or  more  persons,  it  makes  no 
difference  who  they  are,  conspire  to  commit 
either  of  those  offenses  against  the  United 
States,  and  one  or  more  of  such  parties  do 
any  act  to  effect  the  object  of  the  conspiracy, 
all  of  the  parties  to  such  conspiracy  are 
gulity  of  a crime.  Whenever  such  acts  are 
of  a character  to  prevent  and  obstruct  the 
carrying  of  the  mails,  or  to  interfere  with  or 
obstruct  any  interstate  commerce,  and  are 
done  for  the  purpose  and  with  the  intent  to 
prevent  or  obstruct  the  same,  a crime  is  com- 


mitted. When  the  acts  which  create  the 
obstruction  are  in  themselves  unlawful,  the 
intention  to  obstruct  will  be  imputed  to  their 
author,  although  the  attainment  of  other  ends 
may  have  been  his  primary  object. 

Since  preparing  the  foregoing  instructions, 
the  court  is  informed  that  certain  lawless  and 
criminal  acts  were  committed  in  this  city 
last  night,  and  you  are  instructed  to  forth- 
with inquire  whether  any  of  such  acts  fall 
within  the  criminal  statutes  of  the  United 
States  as  heretofore  pointed  out  and  explained 
to  you  by  the  court,  and,  if  you  find  that 
any  of  the  laws  of  the  United  States  were 
thereby  violated,  you  should  forthwith  in- 
dict the  offending  persons. 
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1.  Insurrection  is  a rising-  against  civil  or  political 
authority,  the  open  and  active  opposition  of  a 
number  of  persons  to  the  execution  of  law  in  a 
city  or  state. 

2.  Opposition  to  the  arrest  of  persons  who  have 
willfully  obstructed  or  retarded  the  mails,  by 
such  a number  of  persons  as  would  constitute  a 
general  uprising-  in  that  particular  locality,  and 
threatens  for  the  time  being  the  civil  and  politi- 
cal authority  constitutes  an  insurrection. 

3.  One  who  by  speech,  writing,  or  other  induce- 
ments assists  in  setting  on  foot  an  insurrection 
or  carrying  it  along,  or  who  gives  it  aid  or  com- 
fort, is  guilty  of  a violation  of  law. 

4.  To  const  itute  an  insurrection  against  the  U nited 
States,  it  is  not  necessary  that  there  should  be 
blood  shed,  or  that  its  dimensions  should  be  so 
portentous  as  to  insure  probable  success,  but  it  is 
necessary  that  the  rising  should  be  in  opposition 
to  the  execution  of  the  laws  of  the  United  States, 
and  should  be  so  formidable  as  for  the  time  being 
to  defy  the  authority  of  the  United  States. 

3.  Men  who  gather  together  to  resist  the  civil  or 
political  power  of  the  United  States,  or  to  op- 
pose the  execution  of  its  laws  in  such  force  that 
the  civil  authorities  are  inadequate  to  put  them 
dawn,  and  a considerable  military  force  is  needed 


to  accomplish  that  result,  become,  with  every 
person  who  knowingly  incites,  aids  or  abets  them 
with  whatever  motives,  insurgents. 

6.  The  corrupt  or  wrongful  agreement  of  two  or 
more  persons  with  each  other,  that  the  employes 
of  several  railroads  carrying  mails  and  interstate 
commerce  shall  quit,  and  that  successors  shall  by 
threats,  intimidation,  or  violence  be  prevented 
from  taking  their  places,  will  constitute  a con- 
spiracy against  interstate  trade  or  commerce. 

7.  Any  concei-ted  action  upon  the  part  of  others  to 
demand  or  insist,  under  any  effective  penalty  or 
threat,  upon  railroad  employes  quitting  to  the 
injury  of  the  mail  service,  or  the  prompt  trans- 
portation of  interstate  commerce,  is  a conspiracy 
unless  such  demand  or  insistence  is  in  pursuance 
of  a lawful  authority  conferred  upon  them  by 
the  men  themselves,  and  is  made  in  good  faith  in 
the  execution  of  such  authority. 

8.  Proof  of  demand  and  insistence  under  effective 
penalty  or  threat  that  railroad  employes  quit 
their  service,  and  of  consequent  injury  to  the 
transportation  of  the  mails  or  interstate  com- 
merce, imposes  the  burden  upon  those  making- 
such  demand  or  insistence  of  showing  lawful  au- 
thority conferred  by  the  men  themselves,  and 
good  faith  in  its  execution. 


July  10,  1891,. 


Charge  by  Judge  Grosscup: 

Gentlemen  of  the  Grand  Jury : You  have  been 
summoned  here  to  inquire  whether  any  of  the 
laws  of  the  United  States  within  this  judicial 
district  have  been  violated.  You  have  come 
in  an  atrposphere  and  amid  occurrences  that 
may  well  cause  reasonable  men  to  question 
whether  the  government  and  laws  of  the  United 
States  are  yet  supreme.  Thanks  to  resolute 
manhood,  and  to  that  enlightened  intelligence 
which  perceives  the  necessity  of  a vindication 
of  law  before  any  other  adjustments  are  pos- 
sible, the  government  of  the  United  States  is 
still  supreme. 
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] You  doubtless  feel,  as  I do,  that  the  oppor 
j tunities  of  life,  under  present  conditions,  are 
I not  entirely  equal,  and  that  changes  are  needed 
to  forestall  some  of  the  dangerous  tendencies  of 
current  industries.  But  neither  the  torch  of 
the  incendiary,  nor  the  weapon  of  the  insur- 
rectionist, nor  the  inflamed  tongue  of  him  who 
incites  to  fire  and  sword  is  the  instrument  to 
bring  about  reforms.  To  the  mind  of  the 
American  people,  to  the  calm,  dispassionate, 
sympathetic  judgment  of  a race  that  is  not 
afraid  to  face  deep  changes  and  responsibilities, 
— there  has,  as  yet,  been  no  appeal.  Men  who 
appear  as  the  champions  of  great  changes 
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must  first  submit  them  to  discussion — dis- 
cussion that  reaches,  not  simply  the  par- 
ties interested,  but  the  under  circles  of  society, 
— and  must  be  patient  as  well  as  persevering 
until  the  public  intelligence  has  been  reached, 
and  a public  judgment  made  up.  An  appeal 
to  force  before  that  hour  is  a crime,  not  only 
against  the  government  of  existing  laws,  but 
against  the  cause  itself;  for  what  man  of  any 
intelligence  supposes  that  any  settlement  wiil 
abide  which  is  induced  under  the  light  of  the 
torch  or  the  shadow  of  an  overpowering 
threat?  With  the  question  behind  present  oc- 
currences, therefore,  we  have,  as  ministers  of 
the  law  and  citizens  of  the  republic,  nothing 
now  to  do.  The  law  as  it  is  must  first  be  vin- 
dicated before  we  turn  aside  to  inquire  how 
law  or  practice,  as  it  ought  to  be,  can  be  effec- 
tually brought  about.  Government  by  law  is 
imperiled,  and  that  issue  is  paramount.  The 
government  of  the  United  States  has  laws  de- 
signed, first,  to  protect  itself  and  its  authority 
over  those  to  which,  under  the  Constitution  and 
laws,  it  extends  governmental  regulations. 
For  the  former  purpose, — namely,  to  protect 
itself  and  its  authority  as  a government, — it 
has  enacted  that  every  person  who  entices,  sets 
on  foot,  assists,  or  engages  in,  any  rebellion  or 
insurrection  against  the  authority  of  the  United 
States  or  the  laws  thereof,  or  gives  aid  or  com- 
fort thereto,  “and  any  two  or  more  persons  in 
any  state  or  territory  who  conspire  to  over- 
throw, put  down,  or  destroy  by  force  llie  gov- 
ernment of  the  United  States,”  “or  to  levy  wai\ 
against  them,  or  to  oppose  by  force  the  author- 
ity thereof,  or  by  force  to  prevent,  hinder  or 
delay  the  execution  of  any  law  of  the  United 
States  contrary  to  the  authority  thereof,”  shall 
be  visited  with  certain  penalties  therein 
named. 

‘Insurrection”  is  a rising  against  civil  or 
political  authority, — the  open  and  active  oppo- 
sition of  a number  of  persons  to  the  execution 
of  law  in  a city  or  state.  Now,  the  laws  of  the 
United  States  forbid,  under  penalty,  any  per- 
son from  obstructing  or  retarding  the  passage 
of  the  mail,  and  make  it  the  duty  of  the  officer 
to  arrest  such  offenders,  and  bring  them  before 
the  court.  If,  therefore,  it  shall  appear  to  you 
that  any  person  or  persons  have  willfully  ob- 
structed or  retarded  the  mails,  and  that  their 
attempted  arrest  for  such  offense  has  been  op- 
posed by  such  a number  of  persons  as  would 
constitute  a general  uprising  in  that  particular 
locality,  and  as  threatens  for  the  time  being 
the  civil  and  political  authority,  then  the  fact 
of  an  insurrection,  within  the  meaning  of  the 
law,  has  been  established.  And  he  who  by 
speech,  writing,  or  other  inducement  assists  in 
setting  it  on  foot  or  carrying  it  along,  or  gives 
it  aid  or  comfort,  is  guilty  of  a violation  of 
law.  It  is^not  necessary  that  there  should  be 
bloodshed,  it  is  not  necessary  that  its  dimen- 
sions should  be  so  portentous  as  to  insure 
probable  success,  to  constitute  an  insurrection. 
It  is  necessary,  however,  that  the  rising  should 
be  in  opposition  to  the  execution  of  the  laws 
of  the  United  States,  and  should  be  so  formida- 
ble as  for  the  time  being  to  defy  the  authority 
of  the  United  States.  When  men  gather  to  re- 
sist the  civil  or  political  power  of  the  United 
States,  or  to  oppose  the  execution  of  its  laws, 
and  are  in  such  force  that  the  civil  authorities 
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are  inadequate  to  put  them  down,  and  a con 
siderable  military  force  is  needed  to  accomplish 
that  result,  they  become  insurgents;  and  every 
person  who  knowingly  incites,  aids,  or  abets 
them,  no  matter  what  his  motives  may  be,  is 
likewise  an  insurgent.  This  penalty  is  severe, 
and,  as  I have  said,  is  designed  to  protect  the 
government  and  its  authority  against  direct 
attack.  There  are  other  provisions  of  law  de- 
signed to  protect  those  particular  agencies 
which  come  within  governmental  control.  To 
these  I will  now  call  your  attention. 

The  mails  are  in  the  special  keeping  of  the 
government  and  laws  of  the  United  States.  To 
insure  their  unhindered  transmission,  it  is  made 
an  offense  to  knowingly  and  willfully  obstruct 
or  retard  the  passage  of  the  mail,  or  any  car- 
riage, horse,  driver,  or  carrier  carrying  the 
same.  It  is  also  provided  that  “if  two  or  more 
persons  conspire  together  to  commit  any 
offense  against  the  United  States  and  one  or 
more  of  such  parties  do  any  act  to  effect  the 
object  of  the  conspiracy,”  all  the  parties  there- 
to shall  be  subject  to  a penalty.  Any  person 
knowingly  and  willfully  doing  any  act  which 
contributes,  or  is  calculated  to  contribute,  to 
obstructing  or  hindering  the  mails,  or  who 
knowingly  and  willfully  takes  a part  in  such 
acts,  no  matter  how  trivial,  if  intentional,  is 
guilty  of  violating  the  first  of  these  provisions; 
and  any  person  who  conspires  with  one  or 
more  persons,  one  of  whom  subsequently  com 
mits  the  offense,  is  likewise  guilty  of  an  of- 
fense against  the  United  States. 

What  constitutes  conspiracy  to  hinder  or  ob- 
struct the  mails  will  be  touched  upon  in  con- 
nection with  the  subject  to  which  I now  call 
your  attention. 

The  Constitution  places  the  regulation  of 
commerce  between  the  several  states  and  be- 
tween the  states  and  foreign  nations  within  the 
keeping  of  the  United  States  government. 
Anything  which  is  designed  to  be  transported 
for  commercial  purposes  from  one  state  to  an- 
other, and  is  actually  in  transit,  and  any  pas- 
senger who  is  actually  engaged  in  any  such  in- 
terstate commercial  transaction,  and  any  car 
or  carriage  actually  transporting  or  engaged  in 
transporting  such' passenger  or  thing,  are  the 
agencies  and  subject-matter  of  interstate  com- 
merce, and  any  conspiracy  in  restraint  of  such 
trade  or  commerce  is  an  offense  against  the 
United  States.  To  “restrain”  is  to  prohibit, 
limit,  confine,  or  abridge  a thing.  The  re- 
straint may  be  permanent  or  temporary.  It 
may  be  intended  to  prohibit,  limit  or  abridge 
for  all  time,  or  for  a day  only.  The  law  draws 
no  distinction  in  this  respect.  Commerce  of 
this  character  is  intended  to  be  free,  except 
subject  to  regulations  by  law  at  all  times,  and 
for  all  periods.  Temporary  restraint  is  there- 
fore as  intolerable  as  permanent  and  practical 
restraint  by  actual  physical  interference, — as 
criminal  as  that  which  flows  from  the  arrange- 
ments of  business  and  organization.  Any 
physical  interference,  therefore,  which  has  the 
effect  of  restraining  any  passenger,  car  or 
thing  constituting  an  element  of  interstate 
commerce,  forms  the  foundation  for  this  of- 
fense. But  to  complete  this  offense,  as  also 
that  of  conspiracy  to  obstruct  the  mails,  there 
must  exist,  in  addition  to  the  resolve  or  pur- 
pose, the  element  of  criminal  conspiracy. 
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What  is  criminal  conspiracy?  If  it  shall  ap- 
pear to  you  that  any  two  or  more  persons  cor- 
ruptly or  wrongfully  agreed  with  each  other 
that  the  trains  carrying  the  mails  and  interstate 
commerce  should  be  forcibly  arrested,  ob- 
structed, and  restrained,  such  would  clearly 
constitute  a conspiracy.  If  it  shall  appear  to 
you  that  two  or  more  persons  corruptly  or 
wrongfully  agreed  with  each  other  that  the 
employes  of  the  several  railroads  carrying  the 
mails  and  interstate  commerce  should  quit,  and 
that  successors  should,  by  threats,  intimidation, 
or  violence,  be  prevented  from  taking  their 
places,  such  would  constitute  a conspiracy. 

I recognize,  however,  the  right  of  labor  to 
organize.  Each  man  in  America  is  a freeman, 
and  so  long  as  he  does  not  interfere  with  the 
rights  of  others  he  has  the  right  to  do  with 
that  which  is  his  what  he  pleases.  In  the  high- 
est sense,  a man’s  arm  is  his  owTn,  and,  aside 
from  contract  relations,  no  one  but  himself 
can  direct  when  it  shall  be  raised  to  work,  or 
shall  be  dropped  to  rest.  The  individual 
option  to  work  or  to  quit  is  the  imperishable 
right  of  a freeman.  But  the  raising  and  drop- 
ping of  the  arm  is  the  result  of  a will  that  re- 
sides in  the  brain,  and,  as  much  as  we  may  de- 
sire that  such  wills  should  remain  entirely 
independent,  there  is  no  mandate  of  law 
which  prevents  their  association  with  others, 
and  response  to  a higher  will.  The  in- 
dividual may  feel  himself,  alone,  unequal 
to  cope  with  the  conditions  that  con- 
front him,  or  unable  to  comprehend  the 
myriad  of  considerations  that  ought  to  control 
his  conduct.  He  is  entitled  to  the  highest  wage 
that  the  strategy  of  work  or  cessation  from 
work  may  bring,  and  the  limitations  upon  his 
intelligence  and  opportunities  may  be  such 
that  he  does  not  choose  to  stand  upon  his  own 
perception  of  strategic  or  other  conditions. 
His  right  to  choose  a leader,  one  who  observes, 
thinks,  and  wills  for  him, — a brain  skilled  to 
observe  his  interest, — is  no  greater  preteusion 
than  that  which  is  recognized  in  every  other 
department  of  industry.  So  far,  and  with  rea- 
sonable limits,  associations  of  this  character 
are  not  only  not  unlawful,  but  are,  in  my 
judgment,  beneficial,  when  they  do  not  re- 
strain individual  liberty,  and  are  under  en- 
lightened and  conscientious  leadership.  But 
they  are  subject  to  the  same  laws  as  other  as- 
sociations. The  leaders  to  whom  are  given  the 
vast  power  of  judging  and  acting  for  the  mem- 
bers are  simply,  in  that  respect,  their  trustees. 
Their  conduct  must  be  judged,  like  that  of 
other  trustees,  by  the  extent  of  their  lawful 
authority,  and  the  good  faith  with  which  they 
have  executed  it.  No  man,  in  his  individual 
right,  can  lawfully  demand  and  insist  upon 
conduct  by  others  which  will  lead  to  an  injury 
to  a third  person’s  lawful  rights.  The  rail- 
roads carrying  the  mails  and  interstate  com- 
merce have  a right  to  the  service  of  each  of 
their  employes  until  each  lawfully  chooses  to 
quit:  and  any  concerted  action  upon  the  part 
of  others  to  demand  or  insist,  under  any  effect- 
ive penalty  or  threat,  upon  their  quitting,  to 
the  injury  of  the  mail  service  or  the  prompt 
transportation  of  interstate  commerce,  is  a con- 
spiracy, unless  such  demand  or  insistence  is  in 
pursuance  of  a lawful  authority  conferred 
upon  them  by  the  men  themselves,  and  is 
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made  in  good  faith  in  the  execution  of  such 
authority.  The  demand  and  insistence  under 
effective  penalty  or  threat,  and  injury  to  the 
transportations  of  the  mails  or  interstate  com 
merce,  being  proved,  the  burden  falls  upon 
those  making  the  demand  or  insistence  to  show 
lawful  authority  and  good  faith  in  its  execu- 
tion. 

Let  me  illustrate:  Twelve  carpenters  are  en- 

gaged in’building  a house.  Aside  from  contract 
regulations,  they  each  can  quit  at  pleasure. 
A thirteenth  and  fourteenth  man,  strangers  t0‘ 
them,  by  concerted  threats  of  holding  them 
up  to  public  odium  or  private  malice,  induce 
them  to  quit,  and  leave  the  house  unfinished. 
The  latter  in  no  sense  represent  the  former  or 
their  wishes,  but  are  simply  interlopers  for 
mischief,  and  are  guilty  of  conspiracy  against 
the  employers  of  the  carpenters.  But  if,  upon 
a trial  for  such,  it  results  that,  instead  of  being 
strangers,  they  are  the  trustees,  agents,  or 
leaders  of  the  twelve,  with  full  power  to  de- 
termine for  them  whether  their  wage  is  such 
that  they  ought  to  continue  or  quit,  and  that 
they  have  in  good  faith  determined  that  ques- 
tion, they  are  not  then,  so  far  as  the  law  goes,, 
conspirators.  But  if  it  should  further  appear 
that  the  supposed  authority  was  used,  not  in 
the  interest  of  the  twelve,  but  to  further  a per- 
sonal ambition  or  malice  of  the  two,  it  would 
no  longer  justify  their  conduct.  Doing  a thing 
under  a cloak  of  authority  is  not  doing  it  with 
authorit}'.  The  injury  of  the  two  to  the  em- 
ployer, in  such  an  instance,  would  only  be  ag- 
gravated by  their  treachery  to  the  associated 
twelve,  and  both  the  employer  and  the  em- 
ployes should,  with  equal  insistence,  ask  for 
the  visitation  of  the  law.  If  it  appears  to  you, 
therefore, — applying  the  illustration  to  the  oc- 
currences that  will  be  brought  to  your  atten- 
tion,—that  any  two  or  more  persons,  by  con- 
cert, insisted  or  demanded,  under  effective 
penalties  and  threats,  upon  men  quitting  their 
employment,  to  the  obstruction  of  the  mails  or 
interstate  commerce,  you  may  inquire  whether 
they  did  these  acts  as  strangers  to  these  men, 
or  whether  they  did  them  under  the  guise  of 
trustees  or  leaders  of  an  association  tcwhich 
these  men  belong.  And,  if  the  latter  appears, 
you  may  inquire  whether  their  acts  and  con- 
duct in  that  respect  were  in  faithful  and  con- 
scientious execution  of  their  supposed  author- 
ity, or  were  simply  a use  of  that  authority  as 
a guise  to  advance  personal  ambition  or  satisfy 
private  malice.  There  is  honest  leadership 
among  these,  our  laboring  fellow  citizens,  and 
there  is  doubtless  dishonest  leadership.  You 
should  not  brand  any  act  of  leadership  as  done 
dishonestly  or  in  bad  faith  unless  it  clearly  so 
appears.  But  if  it  does  appear, — if  any  per- 
son is  shown  to  have  betrayed  the  trust  of 
these  toiling  men,  and  their  acts  fall  within  the 
definition  of  crime,  as  I have  given  it  to  you, — 
it  is  alike  the  interest,  the  pleasure,  and  the 
duty  of  every  citizen  to  bring  them  to  swift 
and  heavy  punishment. 

1 wish  again,  in  conclusion,  to  impress  upon 
you  the  fact  that  the  present  emergency  is  to 
vindicate  law.  If  no  one  has  violated  the  law, 
under  the  rules  I have  laid  down,  it  needs  no 
vindication:  but,  if  there  has  been  such  viola- 
tion, there  should  be  a quick,  prompt,  and  ad- 
equate indictment.  I confess  that  the  prob- 
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lems  which  are  made  the  occasion  of  pretext  I 
for  our  present  disturbances  have  not  received 
the  consideration  they  deserved.  It  is  our 
duty,  as  citizens,  to  take  them  up,  and,  by 
candid  and  «-courageous  discussion,  ascertain 
wbat  wrongs  exist,  and  what  remedies  can  be 
applied.  But  neither  the  existence  of  such 
problems,  nor  the  neglect  of  the  public  hitherto 


to  adequately  consider  them,  justifies  the  vio- 
lation of  the  law,  or  bringing  on  of  general 
lawlessness.  Let  us  first  restore  peace,  and 
punish  the  offenders  of  the  law,  and  then  the 
atmosphere  will  be  clear  to  think  over  the 
claims  of  those  who  have  real  grievances.  First, 
vindicate  the  law.  Until  that  is  done,  no 
other  questions  are  in  order. 


UNITED  STATES  DISTRICT  COURT,  NORTHERN  DISTRICT  OF  CALIFORNIA. 


Re  CHARGE  TO  GRAND  JURY  (No.  8). 
(62  Fed.  Rep.  840.) 


].  Commerce  among  the  states  consists  of  inter- 
course and  traffic  between  their  citizens,  and  in- 
cludes the  transportation  of  persons  and  prop- 
erty, and  the  navigation  of  public  waters  for 
that  purpose  as  well  as  the  purchase,  sale,  and 
exchange  of  commodities. 

2.  A combination  or  conspiracy  that  will  interrupt 
the  transportation  of  commodities  from  one 
state  to  another  is  within  Act  of  Congress  of 
July  2,  1890,  declaring  illegal  every  combination 
or  conspiracy  in  restraint  of  trade  or  commerce 
among  the  several  states. 

3.  Any  combination  or  conspiracy  on  the  part  of 
any  class  of  men  who  by  violence  and  intimida- 
tion prevent  the  passage  of  railroad  trains  en- 
gaged in  transporting  the  interstate  commerce 
of  the  country  is  a violation  of  Act  of  Congress 
of  July  2,  1890,  declaring  illegal  every  combina- 
tion or  conspiracy  in  restraint  of  trade  or  com- 
merce among  the  several'  states. 


4.  Willful  failure  of  railroad  companies  to.carry 
the  mails  is  within^  U.  S.  Rev.  Stat.  § 3995.  mak- 
ing it,  an  offense  to  ^unlawfully  and  willfully  re- 
tard or  obstruct  the  passage  of  the  mail,  although 
their  employes  refuse  to  move  trains  having  cer- 
tain sleeping  cars  thereon,  where  the  situation  is 
of  an  extraordinary  character,  and  the  interrup- 
tion to  commerce  has  been  serious  and  long  con- 
tinued and  the  employes  are  willing  to  move 
trains  without  such  cars. 

5.  Declarations  by  one  of  the  parties  to  a con- 
spiracy during  the  pendency  of  the  illegal  enter- 
prise is  evidence  against  all  the  others  when  the 
combination  is  proved. 

6.  To  justify  the  finding  of  an  indictment  the  evi- 
dence must  satisfy  the  grand  jury  that,a  convic 
tion  of  the  accused  by  a petit  jury  would  be 
warranted. 


July  IS,  189 1/.. 


Charge  by  Judge  Morrow  : 

Gentlemen  of  the  Grand  Jury  : You  have 
been  summoned  and  sworn  as  grand  jurors  of 
the  District  Court  of  the  United  States  for  the 
Northern  District  of  California.  It  now  be- 
comes my  duty  to  instruct  you  concerning  the 
duties  you  will  be  called  upon  to  perform 
under  the  laws  of  the  United  States. 

The  extraordinary  occurrences  in  this  state 
during  the  past  two  weeks  require  your  imme- 
diate attention,  and  call  for  a thorough  and 
sweeping  investigation.  It  is  a matter  of  pub- 
lic notoriety  that  during  this  time  a great  rail- 
road strike  has  prevailed;  that  the  most  im- 
portant channels  of  trade  and  commerce  car- 
ried by  railway  service  have  been  closed,  the 
business  operations  of  the  state  paralyzed,  and 
the  passage  of  the  mails  seriously  retarded  and 
obstiucted  at  several  points  in  the  state.  The 
Constitution  of  the  United  States  provides  that 
Congress  shall  have  power  to  regulate  com- 
merce amoug  the  states  and  establish  post- 
offices  and  post  roads.  Pursuant  to  the  first 
of  these  provisions,  Congress  has  provided  by 
the  Act  of  July  2,  1890,  that — 

“Every  contract  combination  in  the  form 
of  trust  or  otherwise  or  conspiracy,  in  restraint 
of  trade  or  commerce  among  the  several  states, 
or  with  foreign  nations,  is  herebj”  declared  to 
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be  illegal.  Every  person  who  shall  make  any 
such  contract  or  engage  in  any  such  combina- 
tion or  conspiracy  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  thereof  shall 
be  punished  by  fine  not  exceeding  $5000  or  by 
imprisonment  not  exceeding  one  year,  or  by 
both  said  punishments  in  the  discretion  of  the 
I court.” 

“Trade”  has  been  defined  as  “the  exchange 
of  commodities  for  other  commodities  or  for 
money;  the  business  of  buying  and  selling; 
dealing  by  way  of  sale  and  exchange.”  The 
word  “commerce,”  as  used  in  the  statute  and 
under  the  terms  of  the  Constitution,  has,  how 
ever,  a broader  meaning  than  the  word  “trade.” 
Commerce  among  the  states  consists  of  inter- 
course and  traffic  between  their  citizens,  and 
includes  the  transportation  of  persons  and 
property,  and  the  navigation  of  public  waters 
for  that  purpose,  as  well  as  the  purchase,  sale, 
and  exchange  of  commodities.  Mobile  County 
v.  Kimball , 102  U.  S.  702,  26  L.  ed.  241; 
Gloucester  Ferry  Co.  v.  Pennsylvania , 114  U. 
S.  203,  29  L.  ed.  161,  1 Inters.  Com.  Rep.  382. 
The  primary  object  of  the  statute  was  undoubt- 
edly to  prevent  the  destruction  of  legitimate 
and  healthy  competition  in  interstate  com- 
merce by  individuals,  corporations,  and  trusts, 
grasping,  engrossing,  and  monopolizing  the 
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markets  for  commodities.  United  States  v. 
Patterson , 55  Fed.  Rep.  605.  But  its  pro- 
visions are  broad  enough  to  reach  a combina- 
tion or  conspiracy  that  would  interrupt  the 
transportation  of  such  commodities  from  one 
state  to  another,  and  in  this  view  the  scope  and 
purpose  of  the  statute  have  been  the  subject  of 
consideration  in  the  courts,  notably  in  the  case 
of  United  States  v.  Workingmen’s  Amalgamated 
Council,  54  Fed.  Rep.  995.  That  action  was 
brought  by  the  United  States  in  the  eastern 
district  of  Louisiana  against  the  Working- 
men’s  Amalgamated  Council  of  New  Orleans, 
La.,  and  others,  to  restrain  the  defendants 
from  interfering  with  interstate  and  foreign 
commerce.  The  facts  were  that  a disagree- 
ment had  arisen  between  the  warehousemen 
and  their  employes  and  the  principal  draymen 
and  their  subordinates  concerning  the  recogni- 
tion that  should  be  accorded  by  the  employers 
to  the  demands  of  certain  labor  orpanizat'ions 
in  New  Orleans,  and  it  was  threatened  that 
unless  there  was  acquiescence  in  these  demands 
all  the  labor  organizations  would  leave  work, 
and  would  allow  no  work  in  any  department 
of  business,  and  violence  was  threatened  in 
support  of  the  demands.  In  some  branches  of 
business  the  effort  was  made  to  replace  the 
union  men  by  other  workmen.  This  was  re- 
sisted by  the  intimidation  springing  from  vast 
throngs  of  the  union  men  assembling  in  the 
street,  and  in  some  instances  by  violence,  so 
that  the  result  was  that  by  the  intended  effects 
of  the  doings  of  the  defendants  not  a bale  of 
goods  constituting  the  commerce  of  the  coun- 
try could  be  moved.  It  was  held  by  the  court 
that  the  facts  of  that  case  brought  it  within 
the  provisions  of  the  statute.  In  other  words, 
it  was  determined  that  a combination  of  men 
who  by  violence  and  intimidation  restrained 
trade  and  commerce  among  the  several  states 
or  with  foreign  nations  were  acting  in  violation 
of  this  law,  notwithstanding  they  may  have 
had  in  view  some  other  purpose  in  relation  to 
their  employment . You  will  observe  that  in 
this  case  the  elements  of  intimidation  and  vio- 
lence were  present.  It  was  not  a case  where 
the  men  merely  quit  work,  putting  their  em- 
ployers to  no  other  inconvenience  than  of  se- 
curing other  men  to  till  their  places,  but  it  was 
a case  where  force  and  intimidation  were  used 
to  prevent  any  one  in  that  locality  from  engag- 
ing in  the  lawful  and  necessary  business  of 
moving  the  commerce  of  the  country.  The 
order  granting  an  injunction  in  that  case  was 
affirmed  by  the  circuit  court  of  appeals  in  the 
fifth  circuit.  57  Fed.  Rep.  85.  The  law  as 
thus  declared  by  a court  of  recognized  ability 
and  authority  was  recently  applied  by  Judge 
McKenna  of  the  circuit  court  of  this  district  in 
like  manner  to  one  feature  of  the  state  of  af- 
fairs to  which  I am  now  directing  your  atten- 
tion. This  law  determines  that  any  combina- 
tion or  conspiracy  on  the  part  of  any  class  of 
meu  who  by  violence  and  intimidation  prevent 
the  passage  of  railroad  trains  engaged  in  trans- 
porting the  interstate  commerce  of  the  country 
is  a violation  of  the  Act  of  July  2,  1890. 

Another  agency  of  the  government  is  in- 
volved in  the  transportation  of  the  mails,  and 
to  protect  and  secure  the  efficiency  of  that 
branch  of  the  service  it  has  been  enacted  that 
all  railroads  or  parts  of  railroads  which  are 
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now  or  hereafter  may  be  in  operation  are  estab- 
lished as  post  roads  (Rev.  Stat.  § 3964);  that 
the  Postmaster  General  shall  in  all  cases  decide 
upon  what  trains  and  in  what  manner  the  mails 
shall  be  conveyed  (Act  March  3, 1879,  20  Stat.  at 
L.  358,  § 3);  and  every  railway  company  con 
veying  the  mails  shall  carry  on  any  train  which 
may  run  over  its  road,  and  without  extra  charge 
therefor,  all  mailable  matter  directed  to  be  car- 
ried thereon,  with  the  person  in  charge  of  the 
same.  (Rev.  Stat.  § 4000).  It  is  further  provided 
in  section  3995  of  the  Revised  Statutes  that 
“any  person  who  shall  knowingly  and  will 
fully  obstruct  or  retard  the  passage  of  the 
mail,  or  any  carriage,  horse,  driver  or  car- 
rier carrying  the  same,  shall  for  every  such 
offense  be  punished  by  a fine  of  not  more 
than  $100.”  This  statute  has  also  been 
before  the  courts  in  cases  where  bodies  of  men 
operating  as  labor  organizations  have  pre 
vented  the  passage  of  trains  carrying  the  mails. 
In  the  case  of  United  States  v.  Clark , in  the 
District  Court  of  the  United  States  for  the  East- 
ern District  of  Pennsylvania  (13  Phila.  476,  23 
Int.  Rev.  Rec.  306)  the  defendant  was  one  of  a 
number  of  persons  w ho  assembled  at  the  depot 
of  the  Lehigh  Valley  Railroad  at  South  Easton, 
Pa.  On  the  arrival  of  the  mail  train  at  the 
depot,  the  defendant,  who  had  no  connection 
with  the  train,  said  to  persons  having  charge 
of  it  that  the  mail  car  could  go  on,  but  not  the 
rest  of  the  train.  The  defendant  afterwards 
got  on  the  train,  and,  wTith  others,  placed  it  on 
a siding,  where  it  remained  for  several  days. 
Judge  Cadwallader,  in  charging  the  jury  upon 
these  facts,  said: 

“The  defendant  is  charged  with  retarding 
the  transportation  of  the  mail.  . . . The 

mail,  in  point  of  fact,  was  retarded,  as  the  post- 
master testifies,  two  or  three  days.  The  oc- 
currence which  retarded  it,  according  to  the 
tendency  of  the  proofs,  was  that  several  per- 
sons were  assembled  at  the  depot  at  Easton  for 
no  lawful  purpose,  and  that  one  or  more  of 
them  declared  that  the  mail  might  go  on,  but 
the  passenger  train  should  not.  They  un- 
coupled the  mail,  and  afterwards  coupled" it  for 
the  purpose  of  carrying  it,  as  they  did,  to  a 
siding.  If  that  was  the  fact,  and  their  purpose 
was  to  retard  the  train  which  transported  the 
mail,  it  matters  not,  in  point  of  law,  whether 
they  were  or  were  not  willing  that  the  mail  car 
or  the  baggage  car  or  the  particular  vehicle 
carrying  the  mail  should  go  on.” 

The  learned  judge  then  quotes  with  approval 
the  opinion  of  Judge  Drummoud  of  Chicago 
upon  the  subject,  as  follow’s: 

“In  relation  to  the  transportation  of  the  mails 
bjr  means  of  railroads  it  is  true  that  it  appears 
by  the  evidence  in  this  case  that  these  defend- 
ants were  willing  that  the  mail  car  should  go, 
but  it  must  be  borne  in  mind  that  the  mail  car 
can  only  go  in  such  a way  as  to  enable  the  rail- 
road to  transport  the  mail  where  there  are  other 
cars  accompanying  it.  It  is  not  practicable,  as 
a general  thing,  for  a railroad  to  transport  a 
mail  car  by  itself,  because  that  would  be  at- 
tended by  serious  loss;  so  that  while  nominally 
they  permit  the  mail  car  to  go,  they  really,  by 
preventing  the  transit  of  other  passenger  cars, 
interfered  with  the  transportation  of  the  mails.” 

You  will  observe  that  the  law  is  applicable 
to  the  case  of  an  obstruction  interposed  for  a 
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purpose  other  than  that  of  retarding  the  mails. 
This  was  decided  to  be  the  law  by  the  Supreme 
Court  of  the  United  States  as  long  ago  as  1868 
in  the  case  of  United  States  v.  Kirby,  where  it 
was  said: 

“When  the  acts  which  create  the  obstruction 
are  in  themselves  unlawful,  the  intention  to 
obstruct  will  be  imputed  to  their  author,  al- 
though the  attainment  of  other  ends  may  have 
been  his  primary  object.”  74  U.  S.  7 Wall. 
486,  19  L.  ed.  280. 

In  the  case  of  United  States  v.  Thomas , 55 
Fed.  Rep.  381,  the  transportation  of  the  mails 
had  been  obstructed  by  some  persons  acting 
under  the  influence  of  a strike.  Judge  Jackson, 
in  addressing  the  jury,  submitted  observations 
intended  for  the  strikers.  He  said: 

“You  have  no  right  to  go  into  a strike  and 
undertake  to  stop  the  transportation  of  the 
mails  of  the  United  States,  undertake  to  stop 
the  running  of  the  cars  of  the  country,  or  un- 
dertake to  stop  the  business  which  is  carried 
on  the  great  highways  of  the  country,  and 
which  is  the  mainspring  to  the  success  of  a 
country  like  ours.  If  all  this  is  done,  then  you 
step  upon  a right  which  you  have  no  right  to 
interfere  with.  I make  these  general  remarks 
on  this  occasion  with  a hope  that  I may  reach 
the  ear  of  the  intelligent  masses,  that  they  may 
see  at  once  the  error  they  have  fallen  into. 
Rely  not  upon  combination  and  strikes  to  pro- 
tect your  interests.  They  are  disastrous,  stop- 
ping your  mills,  and  stopping  the  enterprises 
and  business  of  the  community  which  furnish 
the  wage  earner  the  means  to  support  his  home. 
Do  not  resort  to  such  measures  to  stop  our 
manufactures,  our  mills,  or  the  transportation 
of  the  mails  of  the  United  States,  which  is  so 
great  and  important  an  element  of  our  country 
for  the  comfort  and  welfare  of  society,  if 
you  take  this  thing  up  and  look  at  it,  and 
ponder  over  it,  and  see  the  result  that  must 
necessarily  follow  suck  a course*of  action,  and 
the  train  of  circumstances  that  must  necessar- 
ily accompany  it,  you  would  refuse  to  enter 
into  these  combinations  and  strikes.” 

That  the  passage  of  the  mails  over  certain 
lines  of  railroad  in  this  state  has  been  retarded 
and  obstructed  there  is  no  question.  The  reg- 
ular receipt  and  dispatch  of  mails  over  the 
roads  of  the  Southern  Pacific  Company  have 
in  fact  been  suspended  at  the  San  Francisco 
postoflBce  for  a period  of  about  two  weeks. 
Who  is  responsible  for  this  state  of  affairs? 
The  strikers,  the  railroad  company,  or  both? 
The  railway  is  a great  public  highway,  and  the 
duty  of  the  railroad  company  as  a common 
carrier  is  first  to  the  public.  The  road  must 
be  kept  in  operation  for  the  accommodation  of 
the  public,  if  it  is  possible  to  do  so  with  the 
force  and  appliances  within  reach.  Any  neg- 
ligence in  this  respect  is  not  excused  by  tem- 
porary difficulties  capable  of  being  promptly 
removed.  The  damage  and  interruption 
caused  by  the  elements  usually  receive  prompt 
attention,  that  traffic  may  not  be  suspended 
longer  than  is  absolutely  necessary.  The  same 
energy  and  good  faith  should  be  observed  with 
respect  to  the  removal  of  labor  and  other  diffi- 
culties.  Pittsburg,  Ft.  W.  & G.  R.  Go.  v.  Hazen, 
84  111.  36.  The  present  controversy  between 
the  Southern  Pacific  and  its  employes  appears 
to  be  in  relation  to  the  movement  of  Pullman 
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cars.  Both  parties  to  this  controversy  have  an- 
nounced in  the  public  press  that  they  have  been 
ready  and  willing  from  the  first  to  move  freight 
cars  and  passenger  trains  without  Pullman  cars. 

In  my  opinion,  the  situation  has  been  of  such 
an  extraordinary  character,  and  the  interrup- 
tion to  commerce  and  the  transportation  of  the 
mails  so  serious  and  long  continued,  as  to  have 
required  of  the  railroad  company  to  temporar- 
ily waive  questions  concerning  the  make  up  of 
regular  trains  (as  the  officers  of  the  company 
claim  to  have  done)  and  employ  such  resources 
as  the  company  had  in  the  movement  of  other 
trains  in  an  effort  to  relieve  the  prevailing  con- 
gestion and  distress.  This  obligation  I believe 
to  have  been  a public  duty,  and  a willful  fail- 
ure to  perform  this  duty  with  respect  to  the 
movement  of  the  mails  and  interstate  commerce 
is  therefore,  in  my  judgment,  within  the  pur- 
view of  the  statute. 

It  is  your  duty  to  determine  this  question 
under  the  law  as  I have  stated  it  to  you,  and 
present  the  guilty  parties  to  the  court  for  prose- 
cution. In  this  inquiry  you  will  not  limit 
your  examination  to  the  conduct  of  any  partic- 
ular class  of  persons,  but  carefully  scrutinize 
the  acts  of  all  parties  concerned,  whether  they 
are  officers  of  the  railroad  company  or  em- 
ployes, and  without  fear  or  favor  or  influence 
of  any  kind  point  out  in  the  proper  manner  the 
persons  who  have  transgressed  the  law  and  im- 
periled the  best  interests  of  this  state.  It  is 
our  duty  to  uphold  the  authority  and  majesty 
of  the  law,  and  see  to  it  that  those  who  have 
violated  its  provisions,  whoever  they  may  be, 
are  brought  to  the  bar  of  justice. 

In  your  inquiry  you  may  find  that  parties 
have  so  associated  themselves  together  in  their 
conduct  as  to  bring  them  within  the  law  of 
conspiracy.  The  statute  of  the  United  States 
upon  that  subject  is  as  follows: 

Section  5440,  Rev.  Stat.:  “If  two  or  more 

persons  conspire  either  to  commit  any  offense 
against  the  United  States,  or  to  defraud  the 
United  States  in  any  manner,  or  for  any  pur- 
pose, and  one  or  more  of  such  parties  do  any 
act  to  effect  the  object  of  the  conspiracy,  alt 
parties  to  such  conspiracy  shall  be  liable  to  a 
penalty  of  not  more  than  ten  thousand  dol- 
lars, or  to  imprisonment  for  not  more  than  two 
years,  or  to  both  fine  and  imprisonment,  in  the 
discretion  of  the  court.” 

The  elements  of  this  offense  are  the  combi- 
nation or  conspiracy  to  violate  the  law,  and 
the  overt  act  or  acts  to  carry  the  conspiracy 
into  effect.  Where  several  persons  are  proved 
to  have  combined  together  for  the  same  illegal 
purpose,  any  act  done  by  one  of  the  parties  in 
pursuance  of  the  original  concerted  plan,  and 
with  reference  to  the  common  object,  is.  in 
the  contemplation  of  the  law,  the  act  of  the 
whole  party,  and  therefore  the  proof  of  such 
act  will  be  evidence  against  any  of  the  others 
who  were  engaged  in  the  same  conspiracy. 

It  is  also  true  that  any  declaration  made  by 
oDe  of  the  parties  during  the  pendency  of  the  J 

illegal  enterprise  is  not  only  evidence  against  j 

himself,  but  is  evidence  against  the  other  par- 
ties, who,  as  we  have  seen,  when  the  combina- 
tion is  proved,  are  as  much  responsible  as  if 
they  had  done  the  act  themselves.  You  will  i 
observe  in  this  connection  that  the  act  of  com- 
bination to  violate  the  statute  is  the  important 
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element  in  the  crime  of  conspiracy.  The  law 
regards  the  act  of  unlawful  combination  and 
confederacy  as  dangerous  to  the  peace  of  soci- 
ety, and  declares  that  such  combination  and 
confederation  of  several  persons  to  commit 
crime  requires  an  additional  restraint  to  those 
provided  for  the  commission  of  the  crime,  and 
makes  criminal  the  conspiracy,  with  penalties 
and  punishments,  distinctive  from  those  pre- 
scribed for  the  crime  the  subject  of  the  con 
spiracy.  You  can  readily  appreciate  why 
this  is  true.  A conspiracy  becomes  powerful 
and  effective  in  the  accomplishment  of  its  il- 
legal purpose  in  proportion  to  the  numbers, 
power,  and  strength  of  the  combination  to  ef- 
fect it.  It  is  also  true  that,  as  it  involves  a 
number  in  a lawless  enterprise,  it  is  propor- 
tionally demoralizing  to  the  well-being  and 
character  of  the  men  engaged  in  it,  and,  as  a 
consequence,  to  the  safety  of  the  community 
to  which  they  belong.  The  statutes  I have 
cited  indicate  the  general  character  of  the  in- 
vestigation you  will  be  required  to  make  con- 
cerning the  affairs  of  the  railroad  company  in 
the  transportation  of  the  mails  and  in  the 
movement  of  interstate  commerce.  With  the 
merits  of  the  controversy  between  the  rail- 
road company  and  its  employes  you  have  noth- 
ing to  do,  except  in  so  far  as  the  facts  relating 
thereto  may  furnish  evidence  as  to  the  actual 
parties  engaged  in  violating  the  laws  of  the 
United  States.  The  right  of  labor  to  organ- 
ize for  its  own  benefit  and  protection  is  not 
questioned.  It  has  the  same  right  in  this  re- 
spect as  any  other  association,  and,  perhaps, 
in  some  respects,  its  freedom  is  properly 
greater.  The  laboring  man  is  entitled  to  the 
highest  wages  and  the  best  conditions  he  can 
command,  but  he  is  not  entitled  to  interfere 
with  the  rights  and  property  of  others,  and  by 
force  or  other  unlawful  means  seize  upon  the 
appliances  of  organized  industry,  and  set  at 
defiance  the  laws  of  the  government.  The 
right  of  workingmen  to  quit  work,  either 
singly  or  in  a body  (subject  only  to  the  civil 
obligations  of  contracts)  is  not  denied,  pro- 
vided that  the  abandonment  of  service  is  ac 
complished  in  a peaceful  and  orderly  manner; 
and  here  again  the  privilege  or  freedom  must 
be  exercised  without  interfering  with  the 
rights  and  property  of  others.  It  may  be  said 
that  this  freedom  or  privilege  accorded  to  the 
laboring  men,  with  the  restrictions  named,  is  of 
no  great  value,  since  he  is  thereby  prevented 
from  securing  the  protection  he  ought  to  have 
for  his  labor,  and  the  power  to  redress  his 
grievances.  This  may  be  true,  and  it  may  be 
conceded  that  the  relations  of  labor  to  capital 
present  a difficult  problem  for  solution,  but  it 
seems  to  me  that  the  intelligence  of  the  people 
ought  to  solve  this  question  in  a peaceful  and 
proper  manner.  It  certainly  cannot,  with  the 
consent  of  the  courts,  be  settled  by  violence  or 
any  unlawful  means. 

It.  will  appear  to  you  from  what  I have  said 
that  a very  serious  and  important  duty  de- 
4 Inter  S. 


volves  upon  you  as  grand  jurors  of  this  court. 
Your  oath  requires  you  to  diligently  inquire 
and  true  presentments  make  “ of  such  arti- 
cles, matters,  and  things  as  shall  be  given  jmu 
in  charge  or  otherwise  come  to  your  knowl- 
edge touching  the  present  service.”  The  oath 
indicates  the  impartial  spirit  with  which  your 
duties  should  be  performed.  You  are  to  pre- 
sent no  one  from  envy,  hatred,  or  malice,  nor 
should  you  leave  any  one  unpresented  for  fear, 
favor,  affection,  hope  of  reward  or  gain,  but 
should  present  all  things  truly  as  they  come  to 
your  knowledge,  according  to  the  best  of  your 
understanding.  In  each  judicial  district  there 
is  a United  States  attorney,  appointed  by  the 
president  to  represent  the  interests  of  the  gov- 
ernment in  the  prosecution  of  parties  charged 
with  the  commission  of  public  offenses 
against  the  laws  of  the  United  States.  The 
United  States  attorney  for  this  district  will 
therefore  appear  before  you,  and  present  the 
accusations  which  the  government  may  desire 
to  have  considered  by  you.  He  will  point  out 
to  you  the  laws  other  than  those  I have  men- 
tioned which  the  government  deems  to  have 
been  violated,  and  will  subpoena  for  your  ex- 
amination such  witnesses  as  he  may  consider 
important,  and  also  such  other  witnesses  as 
you  may  direct.  In  your  investigations  you 
will  receive  only  legal  evidence,  to  the  exclu- 
sion of  mere  reports,  suspicions,  and  hearsay 
evidence.  Subject  to  this  qualification,  you 
will  receive  all  the  evidence  presented  which 
may  throw  light  upon  the  matter  under  con- 
sideration, whether  it  tend  to  establish  the  in- 
nocence or  the  guilt  of  the  accused.  And 
more,  if  in  the  course  of  your  inquiries  you 
have  reason  to  believe  that  there  is  other  evi- 
dence not  presented  to  you  within  your  reach, 
which  would  qualify  or  explain  away  the 
charge  under  investigation,  it  will  be  your 
duty  to  order  such  evidence  to  be  produced. 
Formerly  it  was  held  that  an  indictment  might 
be  found  if  evidence  were  produced  sufficient 
to  render  the  truth  of  the  charge  probable. 
But  a different  and  a more  just  and  merciful 
rule  now  prevails.  To  justify  the  finding  of 
an  indictment  you  must  be  convinced,  so  far 
as  the  evidence  before  you  goes,  that  the  ac- 
cused is  guilty;  in  other  words,  you  ought  not 
to  find  an  indictment  unless,  in  your  judg- 
ment, the  evidence  before  you,  unexplained 
and  uncontradicted,  would  warrant  a convic- 
tion by  a petit  jury.  To  authorize  you  to  find 
an  indictment  or  presentment,  there  must  be  a 
concurrence  of  at  least  twelve  of  your  num- 
ber,— mere  majority  will  not  suffice.  You  are 
to  keep  your  deliberations  secret,  and  allowr 
no  one  to  question  you  as  to  your  own  action, 
or  the  action  of  your  associates  on  the  grand 
jury.  In  the  progress  of  your  examinations, 
should  questions  arise  concerning  which  you 
may  desire  further  instructions  from  the  court, 
you  may  come  into  court  for  that  purpose, 
and  the  law  will  be  further  explained  to  you 
with  respect  to  such  questions. 
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UNITED  STATES  CIRCUIT  COURT,  SOUTHERN  DISTRICT  OF  OHIO. 


SAMUEL  THOMAS 
v. 

CINCINNATI,  N.  O.  & T.  P.  R.  CO. 


f lie  F.  W.  PHELAN. 

(62  Fed.  Rep.  803.) 


1.  Any  willful  atttempt  with  knowledge  that  a 
railroad  is  in  the  hands  of  a court  through  its 
receiver,  to  prevent  or  impede  the  latter  from 
complying  with  the  order  of  the  court  in  running 
the  road  which,  as  between  private  individuals, 
would  give  a right  of  action  for  damages,  is  a 
contempt  of  court. 

2.  Instigating  the  employes  of  a receiver  to  leave 
their  employment  maj'  be  a contempt  without 
being  a crime. 

3.  Inciting  the  employes  of  a road  in  charge  of  a 
receiver  to  quit  their  service,  in  pursuance  of 
the  plans  of  an  unlawful  conspiracy,  constitutes 
a contempt  of  court. 

4.  A conspiracy  is  a combination  of  two  or  more 
persons  by  concerted  action  to  accomplish  a 
criminal  or  unlawful  purpose  or  some  purpose 
not  in  itself  criminal  or  unlawful,  by  criminal  or 
unlawful  means. 

6.  A combination  of  railroad  employes  to  com- 
pel railroad  companies  to  injure  a manufactured 
of  cars  by  breaking  their  contracts  with  him,  is 
an  unlawful  conspiracy. 

6.  A combination  of  railroad  employes  to  quit 
their  employment  to  compel  their  employer  to 
withdraw  from  a mutually  profitable  relation 
with  a third  person,  for  the  purpose  of  injuring 
the  latter,  when  such  relation  has  no  effect 
on  the  character  or  reward  of  their  services,  is  an 
unlawful  conspiracy. 


7.  Boycotts  are  unlawful  though  unaccompanied 
by  violence  or  intimidation. 

8.  A combination  between  railroad  employes  with 
the  purpose  of  paralyzing  the  interstate  com- 
merce of  the  country  by  refusal  of  such  employes 
to  perform  their  duties,  is  an  unlawful  con- 
spiracy under  Act  of  Congress  of  July  2,  1890. 
declaring  illegal  every  combination  or  con- 
spiracy in  restraint  of  trade  or  commerce  among 
the  several  states. 

9.  A combination  of  railroad  employes  to  quit 
employment  for  the  purpose  of  preventing  their 
employers  from  running  certain  cars,  with  the 
intent  to  stop  mail  trains  as  well  as  others,  is  an 
unlawful  conspiracy,  under  U.  S.  Rev.  Stat. 
§ 3995,  imposing  a penalty  for  obstructing  or  re- 
retarding  the  passage  of  the  mail. 

10.  The  right  of  assembly  and  free  speech  secured 
by  the  constitution  of  Ohio,  cannot  be  used  to 
carry  out  an  unlawful  and  criminal  conspiracy 
to  obstruct  the  operation  of  a railroad  by  a re- 
ceiver. 

11.  Imprisonment  for  six  months  was  imposed  as 
a punishment  for  contempt  of  court  in  interfer- 
ing with  the  operation  of  a railroad  by  a receiver, 
where,  after  the  service  of  the  restraining 
order,  the  defendant  continuing  in  his  unlawful 
course,  and  aggravated  his  contempt  by  speeches 
to  the  employes  of  the  receiver. 


Decided  July  13 , 1894. 


PETITION  for  the  commitment  of  F.  W.  Phelan  for  contempt  in  inciting  employes  of  a re- 
ceiver in  charge  of  defendant  railroad  to  engage  in  a strike.  Punishment  inflicted. 

The  facts  are  stated  in  the  opinion. 


Messrs . Harmon,  Colston,  Goldsmith  & Hoadly  for  receiver. 
Messrs.  Cogan  & Shay  for  Phelan. 


Taft,  Circuit  Judge,  deliverd  the  opinion  of 
the  court: 

Samuel  M.  Felton  was  appointed  receiver  in 
the  above  entitled  cause,  March  18,  1893,  and 
has  ever  since  been  engaged  under  the  order  of 
the  court,  in  operating  the  railroad  of  the 
Cincinnati,  New  Orleans  & Texas  Pacific 
Railway  Company,  which  is  more  commonly 
known  as  the  Cincinnati  Southern  Railroad. 
On  Monday,  July  2,  1894,  he  filed  aninterven 
ing  petition  in  the  original  action,  in  which  he 
stated  that  during  the  previous  week,  and  at 
the  time  of  filing  the  petition,  he  was  greatly  im- 
peded in  the  operation  of  the  road  by  a strikeof 
his  employes,  and  of  the  employ&s  of  other  rail- 
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roads  in  the  city  of  Cincinnati,  who  were  pre- 
vented from  receiving  from  him  and  delivering 
to  him  freight  carried  or  to  be  carried  over  hi< 
road;  that  said  strike  was  the  result  of  a con- 
spiracy between  oneF.W.  Phelan,  nowin  Cin- 
cinnati, and  one  Eugene  Y.  Debs  and  others,  to 
tie  up  the  road  operated  as  the  said  conspirators 
well  knew,  by  the  petitioner  as  receiver,  and 
other  roads  in  the  western  states  of  the  United 
States,  until  certain  demands  or  alleged  griev- 
ance of  certain  persons  not  in  the  employ  of 
the  receiver  or  of  any  other  railroad  of  the 
United  States  were  acceded  to  by  persons  in  no 
manner  connected  with  the  management  of 
any  railroad  of  the  United  States;  that  the 
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demand  of  the  employes  of  one  George  M. 
Pullman, or  the  Pullman  Palace  Car  Company, 
at  Pullman,  111.,  for  higher  wages  was  refused, 
whereupon  said  Debs,  Phelan,  and  others, 
members  of  an  organization  known  as  the 
American  Railway  Union,  combined  and  con- 
spired with  each  other  and  with  sundry  per- 
sons, who  became  members  of  the  organization 
for  the  purpose,  to  compel  the  Pullman  Com- 
pany to  comply  with  the  demands  of  its  em- 
ployes, and  that  for  the  purpose  of  injuring 
the  Pullman  Company,  and  of  thereby  forcing 
from  it  the  concession  demanded,  Debs, 
Phelan,  and  the  others  named  had  maliciously 
conspired  and  undertaken  to  prevent  the  re- 
ceiver of  this  court  and  the  owners  of  other 
railroads  from  usingPullman  cars  in  operating 
their  roads,tliough  they  are  under  contract  to  do 
so:  that  in  pursuance  of  said  conspiracy  Phelan, 
a resident  of  Oregon,  came  to  Cincinnati  a week 
before  the  filing  of  the  petition,  and  set  on  foot 
and  incited  a strike  among  the  employes  of  the 
receiver, and  of  other  railroad  companies  whose 
lines  run  into  Cincinnati;  that  on  June  27th, 
and  at  other  times  and  places,  Phelan  made 
inflammatory  speeches  to  such  employes,  well 
knowing  many  of  them  to  be  employes  of  the 
receiver  in  which  he  urged  them  all  to  quit  the 
service  of  the  receiver  and  the  other  railroads 
of  the  city,  and  to  tie  them  all  up,  and  to  pre- 
vent others  from  taking  their  places,  by  per- 
suasion if  possible,  by  clubbing  if  necessary  ; 
that  said  Phelan  was  still  in  the  city,  directing 
and  continuing  the  strike,  and  interfering 
with  the  receiver  in  the  operation  of  the  road; 
that  as  a result  of  the  conspiracy  and  strike 
the  receiver  had  been  obliged  at  great  expense 
to  secure  and  maintain  the  protection  of  armed 
men  for  his  employes;  and  that  all  of  the  fore- 
going constituted  a contempt  of  this  court,  and 
a ground  both  for  committing  Phelan  and  for 
enjoining  him  from  a continuance  of  said  acts. 

Upon  the  filiug  of  the  petition  an  attach- 
ment was  issued  for  Phelan,  the  contemner, 
and  on  the  morning  of  the  3d  of  July  he  was 
arrested,  and  brought  before  the  court.  He 
was  admitted  to  bail,  and  at  the  same  time 
was  enjoined  by  order  of  the  court  from, 
either  as  an  individual  or  in  combination 
with  others,  inciting  encouraging,  ordering, 
or  in  any  other  manner  causing  the  employes 
of  the  receiver  to  leave  his  employ  with  intent 
to  obstruct  the  operation  of  his  road,  and  there- 
by to  compel  him  not  to  fulfill  his  contract  and 
carry  Pullman  cars.  On  Thursday,  July  5, 
the  motion  of  the  receiver,  for  Phelan’s  com- 
mitment came  on  to  be  heard,  and  a week  has 
since  been  taken  up  in  the  giving  of  testimony 
and  argument. 

I propose  first  to  run  over  the  evidence,  as 
briefly  as  may  be,  and  determine  the  facts,  and 
then  to  consider  the  law  applicable  to  them. 

The  American  Railway  Union  is  an  organiza- 
tion of  railway  employes,  to  which  are  eligible 
as- members  all  persons  in  the  service  of  rail- 
ways below  a certain  rank.  It  was  organized 
in  June,  1893.  On  May  11,  1894,  at  Pullman, 
111.,  the  employes  of  the  Pullman  Palace  Car 
Company,  engaged  in  manufacturing  railway 
cars  of  all  kinds,  including  sleeping  cars,  left 
the  company’s  employ  because  of  its  refusal  to 
restore  wages  which  had  been  reduced  during 
the  preceding  year,  and  the  works  were  then 
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closed.  On  June  11, 1894,  the  general  conven 
tion  of  the  American  Railway  Union  met  at 
Chicago,  and  decided  that  the  American  Rail- 
way Union  would  take  measures  to  compel 
the  Pullman  company  to  resume  business  and 
to  re-emplov  its  employes  who  had  left  its 
service  on  terms  to  be  fixed  by  arbitration.  It 
does  not  appear  that  at  this  time  the  Pullman 
Company’s  employes  were  members  of  theRail 
way  Union,  or  eligible  as  such.  At  the  June 
convention  of  1894  there  were  present  repre 
sentatives  from  450  lodges  of  the  union,  and 
the  number  of  members,  as  estimated  at  that 
time,  was  250,000.  It  is  said  that  the  local 
unions  had  voted  for  the  Pullman  boycott 
before  the  convention  met.  The  question 
where  the  boycott  originated  is  not  very  ma- 
terial, but  it  may  be  said  that,  as  the  Pullman 
strike  occurred  but  a month  before  the  con- 
vention, and  as  it  had  been  deemed  necessary 
by  the  union  to  send  men  all  over  the  country 
to  explain  to  its  members  the  merits  of  the 
Pullman  controversy  during  the  boycott,  it  is 
obvious  that  the  boycott  had  its  real  origin  in 
the  union  convention  at  Chicago,  where  the 
subject  Nvas  brought  before  it,  presumably  by 
its  board  of  directors. 

The  chief  governing  body  of  the  union  is  a 
board  of  directors,  which  elects  a president, 
vice  president,  and  secretary,  who  are  the 
chief  executive  officers  of  the  union.  Eugene 
Y.  Debs  is,  and  has  been  since  its  organization, 
the  president.  Section  6 of  the  constitution  of 
the  union,  as  adopted  in  June,  1893,  provides 
that  “the  board  is  empowered  to  provide  such 
rules,  issue  such  orders,  and  adopt  such 
measures  as  may  be  required  to  carry  out  the 
objects  of  the  order,  provided  that  no  action 
shall  be  taken  that  conflicts  with  this  constitu- 
tion.” By  section  11  of  the  same  instrument 
the  president’s  powers  are  thus  described: 

“It  shall  be  the  duty  of  the  president  to  pre- 
side over  the  meetings  of  the  board  and  at 
the  quadrennial  meetings  of  the  general 
union.  He  shall  at  each  annual  meeting  of 
of  the  board  and  at  each  quadrennial  meeting 
of  the  general  union  submit  a report  of  the 
transactions  of  his  office,  and  make  such  rec- 
ommendations as  he  may  deem  necessary  to 
the  welfare  of  the  order.  He  shall  enforce 
the  laws  of  the  order,  sign  all  charters,  circu- 
lars, reports  and  other  documents  requiring 
authentication.  He  shall  decide  all  questions 
and  appeals,  which  decisions  shall  be  final,  un- 
less otherwise  ordered  by  the  board,  He  may, 
with  the  concurrance  of  the  board,  deputize 
any  member  to  perform  any  required  service, 
issue  dispensations  not  inconsistent  with  the 
constitution  or  regulations  of  the  order,  and 
perform  such  other  duties  as  his  office  may  im- 
pose; and  he  shall  receive  such  compensation 
for  his  services  as  may  be  determined  at  the 
time  of  his  election.” 

Phelan,  when  on  the  stand,  said  that  these 
were  sections  of  the  old  constitution,  but  that 
he  understood  the  constitution  had  been  gen- 
erally changed.  He  would  not  say  that  exten- 
sive or  material  changes  had  been  made,  but 
simply  that  general  changes  had  been  effected. 
He  was  in  attendance  as  a delegate  only  during 
the  last  five  days  of  the  convention,  and  this  is 
his  explanation  for  not  knowing  what  the 
changes  were.  Phelan’s  answers  on  this  sub- 
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ject  had  really  no  effect  to  show  that  the  fore- 
going sections  are  not  still  in  force,  but  simply 
illustrated  the  evasiveness  and  verbal  quibbling 
to  which  the  witness  was  continually  willing 
to  resort  under  examination.  It  is  certainly 
strange  that  if  he  was  here,  as  he  says,  as  a 
representative  of  the  union,  he  should  not 
know  the  changes,  if  any  really  material  ones 
had  been  made  in  the  constitution,  under 
which  he  was  initiating  men  into  the  union, 
and  was  receiving  orders  from  his  superior  of- 
ficers. We  shall  see,  as  we  progress,  that  the 
two  sections  of  the  old  constitution  are  still  in 
force,  if  we  can  judge  at  all  from  the  actual 
authority  exercised  by  the  officers  of  the  union 
during  the  present  boycott. 

The  plan  of  the  boycott,  as  shown  by  the 
evidence,  was  this:  Pullman  cars  are  used  on 

a large  majority  of  the  railways  of  the  coun- 
try. The  members  of  the  American  Railway 
Union  whose  duty  it  was  to  handle  Pullman 
cars  on  such  railways  were  to  refuse  to  do  so, 
with  the  hope  that  the  railway  companies, 
fearing  a strike,  would  decline  further  to  haul 
them  in  their  trains,  and  inflict  a great  pecu- 
niary injury  upon  the  Pullman  Company.  In 
case" the  railway  companies  failed  to  yield  to 
the  demand,  every  effort  was  to  be  made  to 
tie  up  and  cripple  the  doing  of  any  business 
whatever  by  them,  and  particular  attention 
was  to  be  directed  to  the  freight  traffic,  which 
it  was  known  was  their  chief  source  of  revenue. 
As  the  lodges  of  the  American  Railway  Union 
extended  from  the  Allegheny  mountains  to  the 
Pacific  coast,  it  will  be  seen  that  it  was  con- 
templated by  those  engaged  in  carrying  out 
this  plan  that,  in  case  of  a refusal  of  the  rail- 
way companies  to  join  the  union  in  its  attack 
upon  the  Pullman  Company,  there  should  be 
a paralysis  of  all  railway  traffic  of  every  kind 
throughout  that  vast  territory  traversed  by 
lines  using  Pullman  cars.  It  was  to  be  ac- 
complished, not  only  by  the  then  members  of 
the  union,  but  also  by  procuring,  through  per- 
suasion and  appeal,  all  employes  not  members 
either  to  join  the  union  or  to  strike  without 
joining,  by  guarantying  that,  if  they  would 
strike,  the  union  would  not  allow  one  of  its 
members  to  return  to  work  until  they  also  were 
restored.  I shall  allude  again  to  the  gigantic 
character  of  this  combination.  For  my  pres- 
ent purpose,  it  is  sufficient  to  say  that  on  Sun- 
day, June  24,  Phelau  came  to  Cincinnati  as 
the  authorized  representative  of  the  president 
and  board  of  directors  of  the  union,  to  enforce 
and  carry  out  the  contemplated  boycott  and 
paralysis  of  business  on  all  railway  lines  run- 
ning into  Cincinnati  which  used  Pullman  cars 
until  they  should  cease  to  use  them. 

I am  aware  that  Phelan  denies  that  such 
were  his  authority  and  instructions,  but  as  in 
the  case  of  his  answers  in  respect  to  the  consti- 
tution and  its  provision,  his  denials  do  not,  in 
view  of  the  overwhelming  proof  of  the  circum- 
stances not  denied,  and  his  previous  admissions 
not  denied,  show  the  fact  to  be  otherwise,  but 
only  decrease  the  reliance  which  can  be  placed 
on  any  statement  made  by  him  in  this  case. 
He  says  that  he  came  here  with  no  direction 
except  to  visit  the  employes  of  the  Pullman 
Company  at  a branch  factory  at  Ludlow,  to 
explain  to  them  the  merits  of  the  controversy 
between  their  employer  and  their  fellows  at  Chi 
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eago,  and  then,  if  they  struck,  to  see  that  the  ap- 
pointed committees  who  should  keep  order 
among  them,  and  look  after  the  sick.  At  an- 
other time  he  says  he  was  directed  to  be  in 
Cincinnati  during  the  boycott,  but  he  strenu- 
ously denies  he  was  here  for  the  purpose  of 
laying  on  the  boycott  or  inciting  a general 
strike.  He  would  have  the  court  believe  that 
what  occurred  was  wholly  spontaneous,  and 
not  through  his  agency,  and  that  his  business 
was,  if  there  should  be  such  coincidental  spon 
taneity  resulting  in  a strick,  to  prevent  disor- 
der, and  to  look  after  the  sick.  This  hardly 
accords  with  his  first  telegram  to  Debs,  his 
chief  officer,  dated  noon,  Tuesday,  June  26. 
as  follows:  '‘Pay  no  attention  to  press  reports. 

To  be  effective,  was  compelled  to  postpone  ac- 
tion until  seven,  Wednesday  morning.”  On 
Sunday,  June  24,  after  Phelan’s  explanation 
of  the  Pullman  troubles,  the  Pullman  em- 
ployes at  Ludlow  determined  to  strike,  and  did 
so  Monday  morning  at  7 o’clock.  Phelan  says 
he  did  not  advise  them  to  strike,  but  just  ex 
plained  the  situation,  and  then  a strike  fol- 
lowed. When  he  had  explained,  and  organ 
ized  committees  among  the  strikers,  after  the 
strike  had  occurred,  through  no  agency  of  his, 
his  mission  was  ended,  so  far  as  his  instruc- 
tions went.  And  yet  we  find  him  on  Tuesday, 
June  26,  at  12  o’clock  noon,  telegraphing  his 
chief  that  lie  was  obliged  to  postpone  action 
until  Wednesday  morning  at  7 in  order  to  be 
effective.  Now,  what  action  was  this  which  he 
hoped  to  make  effective?  Can  any  one  doubt 
for  an  instant  that  the  action  thus  foreshad- 
owed was  that  referred  to  in  Phelan’s  dispatch 
to  Debs  of  June  28  following,  when  he  said, 
“The  tie-up  is  successful  ?”  On  Tuesday  night,  ' 
June  26,  there  was  a meeting  of  all  the  switch- 
men of  Cincinnati  at  Wuebler’s  Hall.  There 
is  no  direct  evidence  how  this  meeting  was 
called,  but  the  circumstances  leave  no  doubt. 
Phelan,  having  brought  out  the  Pullman  men.  . 
then  set  to  work  upon  the  railway  men,  and 
hence  the  meeting.  The  telegram  of  June  26  { 

indicates  that  Debs  expected  him  to  have  the  i 
meeting  and  action  earlier,  but  that  he  was 
not  able  to  secure  an  attendance  at  any  earlier  • 
meeting  sufficiently  general  to  make  the  action 
taken  effective.  Indeed,  when  the  Tuesdays  > 
night  meeting  was  held,  it  was  found  that  ac 
tion  must  be  still  further  delayed,  and  a second 
meeting  for  Wednesday  night  was  called.  At 
both  of  these  meetings  Phelan  explained  and 
discussed  the  Pullman  trouble,  and  announced 
the  Pullman  boycott.  Now,  what  was  his  ob- 
ject? Was  it  for  the  purpose  of  inducing  the 
men  whom  he  addressed,  and  others  not 
present,  whom  he  urged  them  to  talk  to, 
to  demand  of  the  railway  companies  assist- 
ance in  boycotting  Pullman,  and,  on  refusal, 
to  tie  them  up,  or  was  it  simply  for  their  gen- 
rral  information  ? He  repeats  upon  the  stand 
with  much  emphasis  that  he  at  no  time  ad 
vised  any  man  to  strike.  What  was  he  doing? 

His  speeches  were  all  directed  to  that  end, 
and,  even  if  he  did  not  use  the  word  “ad- 
vise,” his  conduct  was  exactly  the  same  as  if 
he  had.  His  trifling  with  the  truth,  and  his 
attempt  to  seek  shelter  again  behind  verbal 
quibbles,  simply  disparages  him  as  a witness, 
without  concealing  the  facts.  Now,  what  was 
done  at  this  meetings  of  Tuesday  and  Wednes- 
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day  night  after  or  during  Phelan’s  speeches? 
A city  committee  was  appointed,  consisting  of 
one  employe  of  each  of  the  great  railroads 
entering  the  city.  This  committee  Phelan 
continually  refers  to  in  his  testimony  as  “my 
committe,”  and  the  term  was  properly  used, 
for  it  seemes  to  have  spent  all  its  time  in  his 
company,  and  doing  his  bidding.  On  this 
committee  was  J.  Madison,  a switchman  in 
the  receiver’s  employ.  The  first  duty  of  each 
member  of  the  committee  was  on  June&27,  or 
on  the  next  day,  to  notify  the  yard  master  of 
his  road  that  the  switchmen  and  members  of 
the  American  Railway  Union  would  not 
handle  Pullman  cars  because  a boycott  had 
been  laid  on  them.  Madison  duly  notified  Mc- 
Carty, the  yard  master  of  the  receiver.  The 
necessary  result  was  that  three  switchmen  on 
the  Cincinnati,  Hamilton  & Dayton  Railroad 
were  discharged  or  relieved  of  duty  on  the 
afternoon  of  Thursday,  June  28,  and  within 
six  hours  a general  strike  of  all  the  switchmen 
and  yard  men,  including  yard  engineers  and 
firemen,  on  all  the  roads  coming  into  Cincin- 
nati, took  place.  This  was  exactly  in  accord- 
ance with  the  plan  which  Phelau  had  outlined 
to  Wesleott,  a reporter  for  the  Enquirer,  on 
Tuesday  or  Wednesday  before  the  strike,  in  a 
coversa'tion  which  he  does  not  deny.  Begin- 
g with  Tuesday  night,  June  26,  Phelan 
has  made  speeches  every  night  since,  in  which 
he  continued  to  explain  the  Pullman  trouble 
to  audiences  of  railroad  men,  and  has  read 
telegrams  from  Debs  of  a character  calculated 
to  incite  and  encourage  all  railway  employes 
to  quit  their  places  to  assist  in  the  Pullman  boy- 
cott. He  says  he  has  made  as  many  as  twenty 
speeches.  Two,  at  least,  were  made  at  Lud- 
low, Ky.,  a railroad  town,  the  inhabitants  of 
which  are,  or  were,  many  of  them,  employes 
of  the  receiver.  It  is  in  evidence  that  when 
the  meetings  began  the  number  of  the  receiver’s 
employes  who  were  members  of  the  American 
Railway  Union  was  150.  And  yet  Phelan 
denies  that  he  is  in  any  sense  responsible  for 
the  strike  of  the  receiver’s  employes,  or  of 
any  other  road  in  town,  or  for  the  paralysis  of 
business  which  followed. 

It  is  marvelous  that  Phelan  can  assume 
such  a position  in  view  of  the  circumstances 
and  his  own  declarations.  Take  the  evidence 
of  Westcott,  the  Enquirer  reporter,  a witness 
evidently  of  much  experience  in  acquiring  and 
detailing  accurate  information,  who  has  no 
motive  to  misrepresent  Phelan  in  any  way. 
He  was  assigned  to  report  the  strike,  and  seems 
to  have  found  Phelan  his  best  source  of  infor- 
mation. He  made  notes  of  everything  at  the 
time,  and  prepared  them  afterwards  for  pub- 
lication. Phelan  has  not  attempted  to  deny 
anything  he  says.  Westcott  testifies  that 
Phelan  told  him  before  the  strike  that  his  main 
object  in  coming  here  was  to  enforce  a boy- 
coit  against  Pullman  cars,  by  tying  up  every 
road  in  Cincinnati  for  the  American  Railway 
Uniou;  that  he  frequently  and  constantly  re- 
peated the  statement  that  they  intended  to  tie 
up  every  road  in  town,  and  keep  them  tied  up 
until  they  refused  to  handle  Pullman  cars; 
that  after  the  strike  on  Thursday  he  said  he 
had  most  of  the  American  Railway  Union  men 
out  in  Cincinnati,  Ludlow,  and  Covington,  and 
that  those  who  were  not  out  would  be  out  the 
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next  morning;  that  after  his  arrest  he  explained 
that  his  course  had  been  to  tie  up  the  freight 
trains,  and  not  so  much  to  stop  passenger 
trains,  because  the  money  was  in  the  freight 
business.  Schaff,  Gibson,  and  Bender,  officers 
of  the  Big  Four  Railroad,  testify  that  Phelan 
said  to  them  on  Thursday  afternoon,  when 
they  met  him  for  the  purpose  of  seeing  whether 
the  “embargo,”  as  Phelan  and  Debs  expressed 
it,  could  not  be  lifted  from  the  Big  Four,  be- 
cause it  was  a Wagner  sleeping  car  line,  that 
he  proposed  to  tie  up  every  line  in  town,  and 
was  in  a hurry  because  he  mu9t  go  over  and  tie 
up  the  Pan  Handle  and  the  C.  & O.  before 
sunset;  and  that,  just  to  show  Schaff  what  he 
could  do, he  had  called  out  some  more  of  the  Big 
Four  employes.  Phelan  and  those  members 
of  the  city  committee  who  accompanied  him 
to  this  meeting  deny  that  this  was  said,  but  bjT 
their  denial  showing  nothing  save  that  their 
loyalty  to  their  chief  is  greater  than  their  re- 
gard for  the  sanctity  of  their  oaths.  Westcott, 
the  Enquirer  reporter,  talked  with  Phelan 
about  this  Schaff  interview,  and  Phelan  said 
that  as  Schaff  tried  to  “bluff”  him,  he  had 
called  out  some  more  of  his  men,  to  show  that 
he  had  no  hard  feelings;  and  when  Westcott 
expressed  surprise  at  that  way  of  showing 
friendliness,  Phelan  said  that  was  the  way  the 
American  Railway  Union  showed  its  friendli- 
ness in  a fight.  On  June  28,  the  day  of  the 
strike,  Debs  telegraphed  Phelan  to  let  the  Big 
Four  alone,  if  not  handling  Pullmans,  to 
which  Phelan  answered:  “I  cannot  keep 

others  out  if  Big  Four  is  excepted.  The  rest 
are  emphatic  on  altogether  or  none.  The  tie- 
up  is  successful.  Once  more  will  Big  Four  be 
let  alone.”  If  Phelan  was  not  the  chief  agent 
and  inciter  of  the  general  tie-up  in  Cincin- 
nati, he  has  been  most  unfortunate  in  the  use 
of  the  language  in  his  telegrams.  What  he  here 
said  necessarily  implied  that  he  had  induced 
all  the  employes  to  go  out,  and  was  trying 
to  keep  them  out,  and  that  they  threatened  to 
return  if  the  Big  Four  line  was  exempted 
from  the  tie-up. 

What  1 have  said  of  the  credibility  of  Phelan 
in  reference  to  his  agency  in  enforcing  the 
boycott  and  tie-up  applies  with  equal  force  to 
nearly  all  his  witnesses,  especially  to  those 
from  his  city  committee.  They  would  have 
the  court  believe  that  Phelan  was  merely  a 
peacemaker  in  this  community,  with  no  re- 
sponsibility for  the  strike,  and  no  purpose  to 
incite  it  or  continue  it.  Take  Bateman.  He 
was  a switchman  of  the  receiver,  and  on  the 
subcommittee  of  the  road.  Debs  had  been  ap- 
plied to  by  the  president  of  the  stock  yards  to 
allow  the  cattle  cars  to  be  unloaded,  and  Debs 
— presumably  in  the  exercise  of  the  dispens- 
ing power  given  him  by  the  constitution — 
had  directed  Phelan  to  have  this  done  if 
no  injury  to  the  cause  resulted.  Pend- 
ing this  matter,  Westcott  was  inquir- 
ing into  the  outcome,  and  applied  to  Bateman 
as  a subcommittee  for  information.  Westcott 
says  Bateman  told  him  the  stock  matter  was 
in  Phelan’s  hands,  and  that  the  cattle  could 
not  be  handled  without  Phelan’s  orders;  that 
“whatever  Phelan  says,  goes.”  Phelan  told 
Westcott  substantially  the  same  thing,  and  a 
telegram  from  Phelan  to  Debs  is  in  evidence, 
i in  which  he  says,  “I  am  having  stock  un- 
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loaded.”  Aud  yet  Bateman  denies  his  conver- 
sation with  Westcott,  and  another  member  of 
the  city  committee  says  that  Phelan  had  noth- 
ing to  do  with  it,  and  only  applauded  when 
it  was  done.  Every  committee  man  who  came 
upon  the  stand  (and  they  made  the  majority 
of  contemner’s  witnesses)  tried  to  give  the  im- 
pression that  they  were  not  acting  under 
Phelan’s  orders,  and  so  does  Phelan,  and  yet 
his  complete  command  is  so  apparent  that  it 
cannot  escape  any  one.  When  Phelan  forgot 
himself  he  used  such  expressions  as  “my  com- 
mittee,” “I  instructed  them  to  do  so  and  so,” 
and  occasionally  such  telltale  words  would 
creep  into  the  evidence  of  all  his  witnesses. 
Another  kind  of  statement  indulged  in  by 
Phelan  and  all  of  the  committee  was  to  the 
eifect  that  these  committees  were  organized 
solely  for  the  purpose  of  keeping  the  peace, 
and  assisting  the  sick,  providing  for  parades, 
and  hiring  halls;  but  not  one  word  is  said 
about  the  efforts  of  the  committee  to  induce 
men  to  leave  the  employ  of  the  various  rail- 
roads, and  yet,  if  Phelan’s  injunction  was  fol 
lowed,  persuasion,  explanation,  and  argument 
were  to  be  used  with  all  who  did  not  join  the 
cause  at  once.  The  committee  and  subcom 
raittees  were  seventy-five  in  number.  Phelan 
told  Westcott  at  one  time  that  he  bad  to  visit 
railroad  yards  with  his  committee;  at  another 
time  that  his  committee  were  out  visiting  the 
various  yards,  to  see  the  day  crews.  Evi- 
dently they  were  visiting  the  men  who  re- 
mained still  at  work,  for  the  purpose  of  in- 
ducing them  to  quit;  and  this,  though  not 
mentioned  by  a single  witness  for  the  defense, 
was  doubtless  one  of  the  chief  reasons  for  their 
appointment. 

With  the  intention  of  showing  that  he  has 
been  guilty  of  no  interference  with  a compli- 
ance with  the  orders  of  this  court,  Phelan  said 
upon  the  stand  that  he  knew  the  Southern 
Railroad  was  operated  by  a receiver  appointed 
by  this  court,  and  was  therefore  anxious  to 
avoid  interference  with  its  operation,  and  pre- 
vented the  calling  out  of  the  coach  cleaners  in 
the  Ludlow  yards  on  this  account.  Moreover, 
Buelte,  of  his  city  committee,  testifies  that  the 
Cincinnati  Southern  was  especially  excepted 
from  the  operation  of  the  boycott  notice  be- 
cause it  was  in  the  hands  of  the  court.  And 
yet  Tuesday  night,  in  the  preparation  for  the 
boycott  and  strike  which  was  to  be  put  into 
effect  on  Thursday  following,  through  the 
action  of  committees  in  respect  to  which  Phelan 
himself  admits  he  made  suggestions,  and  which 
were  appointed  under  his  supervising  eye,  a 
switchman  from  the  receiver’s  yard  was  made 
the  agent  of  the  American  Railway  Union  and 
its  allies  to  notify  the  receiver’s  yard  master 
of  the  boycott.  The  notice  was  given,  and 
the  strike  occurred  earlier  among  the  receiver’s 
employes  thau  among  those  on  some  of  the 
other  roads.  Phelan  told  Westcott  on  Thurs- 
day afternoon  that  the  men  were  all  out  on 
the  Southern,  and  yet  this  was  the  road  he 
wished  to  save  from  the  boycott,  because  it 
was  in  the  hands  of  the  court.  What  did  he 
visit  Ludlow  for  on  Friday,  and  address  a 
meeting  of  railroad  employes,  if  he  intended 
to  be  careful  about  interfering  with  the  opera- 
tion of  the  Southern  Railroad  by  the  court? 
There  are  no  railway  employes  in  Ludlow  but 
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those  of  the  receiver.  What  was  Bateman, 
the  committee  man,  doing  in  that  place  in  at- 
tendance at  two  other  meetings,  if  the  respect 
of  Phelan  and  his  committee  for  the  court’s 
orders  was  so  great?  The  purpose  with  refer 
ence  to  the  Southern,  as  with  respect  to  every 
other  road,  is  so  clearly  shown  by  the  tele- 
grams between  Debs  and  Phelan,  that  it  could 
hardly  be  more  certain  if  Phelan  had  admitted 
it. 

Debs  to  Phelan: 

“June  27,  1894. 

“Indications  are  that  all  western  lines  will 
be  tied  up  solidly  before  sunset  to-day.” 

Phelan  to  Debs: 

“June  28,  1894. 

“I  cannot  keep  others  out  if  Big  Four  is  ex- 
cepted. The  rest  are  emphatic  on  all  together 
or  none.  The  tie-up  is  successful.” 

Debs  to  Phelan: 

“June  29,  1894. 

“About  25  lines  now  paralyzed.  More  fol- 
lowing. Tremendous  blockade.” 

Debs  to  Phelan: 

“July  2.  1894. 

“Knock  it  to  them  hard  as  possible.  Keep 
Big  Four  out,  and  help  get  them  out  at  other 
places.” 

Phelan  to  Debs: 

“July  2,  1894. 

“Going  out  all  around.  Firemen  a unit. 
Will  soon  be  an  avalanche  to  us.  Working 
outside  points.” 

Debs  to  Phelan: 

“July  2,  1894. 

“Hold  Big  Four  solid.  Going  out  to-day  at 
every  point.  Gaining  ground  rapidly.” 

Debs  to  Phelan : 

“July  2,  1894. 

“Advices  from  all  points  show  our  position 
strengthened.  Baltimore  and  Ohio,  Pan 
Handle,  Big  Four,  Lake  Shore,  Erie,  Grand 
Trunk,  and  Mich.  Central  are  now  in  fight. 
Take  measures  to  paralyze  all  those  that  enter 
Cincinnati.  Not  a wheel  turning  on  Grand 
Trunk  between  here  and  Canadian  line.” 

I have  now  gone  over,  more  at  length  than 
necessary,  perhaps,  the  evidence  concerning 
Phelan’s  connection  with  the  boycott  and 
strike,  his  purpose  in  coming  to  Cincinnati, 
and  what  he  did  here,  and  I find  the  fact  to 
be  that  he  came  here  deputed  by  Debs,  presi- 
dent of  the  American  Railway  Union,  and 
its  board  of  directors,  to  enforce  a boycott 
against  the  cars  of  the  Pullman  Company 
by  inciting  all  the  employes  of  the  railroads 
running  into  Cincinnati  to  leave  their  em- 
ploy, and  thereby  to  tie  up  every  road,  and 
paralyze  all  traffic  of  every  kind  until  all  of 
the  railroads  should  consent  not  to  carry  Pull- 
man cars  in  their  trains;  and  that  his  plan  and 
his  actions  were  directed  as  much  against  the 
Cincinnati  Southern  road  in  the  hands  of  the 
receiver  of  this  court  as  against  every  other 
road  in  the  city;  and  that  he  knew,  when  he 
inaugurated  the  boycott  on  the  Southern  road 
and  incited  the  receiver’s  employes  to  strike, 
that  the  road  was  in  the  hands  of  the  receiver, 
and  was  being  operated  under  the  order  of  this 
court. 

We  come  now  to  consider  the  question  of 
fact  whether  Phelan  in  any  of  his  speeches 
advised  intimidation,  threats,  or  violence  in 
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carrying  out  the  boycott.  He  is  charged  with 
having  said,  on  Thursday  night,  June  28,  at 
the  meeting  at  West  End  Turner  Hall,  that 
the  strike  was  then  declared  on;  that  it  was 
the  duty  of  every  A.  R.  U.  man  to  quit  work, 
to  induce  and  coax  other  men  to  go  out,  and, 
if  this  was  not  successful,  to  take  a club,  and 
knock  them  out.  He  is  charged  with  having 
said,  on  the  same  or  another  occasion  during 
the  same  week,  that  the  committees  should  be 
appointed  to  persuade  men  to  go  out;  that,  if 
they  would  not  go,  then  the  committee  should 
get  round  behind,  and  kick  them  out.  The 
meetings  at  which  these  remarks  were  said  to 
have  been  made  were  behind  closed  doors,  and 
no  newspaper  reporters  were  permitted  to  be 
present.  Only  A.  R.  U.  men  and  railroad 
employes  made  up  the  audience.  The  first 
charge  is  supported  by  the  evidence  of  one  J. 
O.  Sweeney,  a timekeeper  of  the  Big  Four 
Railway,  and  he  is,  so  far  as  the  evidence 
shows,  a wholly  disinterested  witness;  and  by 
the  evidence  of  one  E.  W.  Dormer,  a witness 
whose  credibility  I shall  consider  later.  They 
both  say  that  the  remark  elicited  much  ap- 
plause, "and  that,  shortly  before  or  after,  Phe- 
lan advised  them  to  be  law-abiding  citizens. 
To  this  charge  Phelan  makes  an  explanatory 
answer  as  follows; 

“ I told  nobody  to  take  a club,  and  do  any- 
thing with  anybody.  I,  upon  several  occa- 
sions in  this  city,  have  used  about  that  one  ex- 
pression about  in  the  same  line  with  that,  the 
substance  of  which  is  about  this:  I have  told 

the  boys— different  ones — there  was  a good 
deal  of  demands  upon  me  to  go  around  and  see 
everybody  and  explain  this  Pullman  trouble. 
I was  worried  to  death.  . . . I said, ‘You 

constitute  yourselves  a committee  of  one,  each 
of  you,  and  go  to  the  people, — the  community 
in  which  you  live.  Go  to  the  boys, — I mean 
their  acquaintances, — and  explain  to  them  this 
trouble.  Talk  to  them  about  it.  Beseech 
them  to  listen,  because  I want  them  to  get  the 
idea  before  they  would  condemn  us  about  it; 
but  do  not  take  a club,  and  knock  them  in  the 
head  about  it.’  The  peculiarity  of  the  speech 
elicited  applause,  but  I am  afraid  it  was  taken 
the  other  way.” 

With  reference  to  the  second  charge,  it  is 
supported  by  the  evidence  of  E.  W.  Dormer, 
who  testifies  he  heard  Phelan  say  it.  An  ac- 
count of  the  speech  in  which  it  was  said  to 
have  occurred  was  published  in  the  Cincinnati 
Enquirer  of  June  29,  and  read  to  Phelan  by 
counsel  for  the  receiver.  It  was  as  follows: 

“ Mr.  Phelan  addressed  the  men  familiarly. 

‘ He  who  is  not  with  us  in  this  struggle  is 
against  us,  and  will  be  so  regarded.’  Then  he 
spoke  in  scathing  tones  of  the  Pullmans.  ‘ We 
want  no  weak-kneed  individuals  with  us;  we 
want  warriors.’  Mr.  Phelan  then  launched 
into  an  eloquent  denunciation  of  Grand  Master 
Arthur  of  the  order  of  locomotive  engineers. 
‘ He  has  not  the  courage  to  declare  a strike.’  ” 

So  far  Phelan  admitted  the  truth  of  the  arti- 
cle. The  article  proceeded: 

“ When  this  strike  is  declared,  as  it  will  be 
before  you  go  home  to  night,  the  members  of 
the  American  Railway  Union  in  San  Francisco, 
Oregon,  Chicago,  and  all  over  the  great  west 
will  stand  by  you  to  the  bitter  end.” 

And  to  this  he  said  he  did  not  recollect  it, 
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though  he  would  not  deny  it.  “ It  might  have 
accidentally  slipped  out,”  he  said.  The  arti- 
cle, after  stating  the  passage  of  a resolution 
not  to  go  back  to  work  till  the  strike  was  de- 
clared off,  which  resolution  Phelan  said  upon 
the  stand  that  he  never  heard  of,  proceeded: 

“ Mr.  Phelan  then  resumed:  ‘ We  must 

stand  solidly  together  in  this  hour  of  trial,  and, 
if  anybody  returns  to  work,  or  takes  the  place 
of  strikers,  seize  them  by  the  back  of  the  neck, 
and  throw  them  out.’  ” 

Upon  this  passage  the  examination  was  as 
follows: 

“ Q.  Did  you  say  that?  A.  I don’t  recol- 
lect. Q.  Will  you  swear  to  the  court  you  did 
not  say  it?  A.  I don’t  recollect  of  saying  it. 
Q.  Will  you  swear  you  did  not?  A.  I don’t 
recollect  of  saying  it.  Q.  That  is  as  much  as 
you  will  say?  A.  That  is  as  much  as  I will 
say.  1 will  state  this,  however,  if  you  want 
any  qualification  on  it.  Q.  I don’t  want  any 
qualification.  A.  If  I did  say  it,  I meant  to 
throw  them  out  of  the  organization.” 

This  was  not  a denial  of  the  remark  at  all, 
but  a statement  that  it  meant  something  differ- 
ent from  what  it  purported  to  mean.  Phelan 
said  several  times  in  his  examination  that  in  a 
speech  remarks  slip  out  that  one  does  not  in- 
tend. Certainly,  if  he  did  not  intend  personal 
intimidation  by  this  remark,  it  was  an  unfortu- 
nate one. 

An  attack  is  made  on  the  credibility  of  Dor- 
mer. He  was  a detective  in  the  employ  of 
Field's  Detective  Agency  of  St.  Louis,  and  in 
the  employ  of  the  receiver,  ostensibly  as  a 
brakeman  at  first,  and  afterwards  a striker, 
under  the  name  of  Williams.  His  character 
has  not  been  attacked  otherwise  than  by  show- 
ing his  assumption  of  a false  appearance  and 
name.  There  is  evidence  tending  to  show  a 
willingness  on  his  part  to  involve  some  of  his 
fellow  strikers  in  a trespass  on  the  company’s 
property,  but  I am  bound  to  say  that  his  accu- 
racy as  to  everything  else  that  occurred  at  the 
meetings  which  he  attended  has  been  borne 
out  by  the  evidence  of  Phelan  and  his  wit- 
nesses so  far  as  they  are  willing  to  recollect. 
Were  the  charges  as  to  Phelan’s  language  de- 
pendent on  Dormer’s  statement  alone,  I should 
not  give  them  sufficient  weight  to  overcome 
positive  denials  from  Phelan;  but  the  difficulty 
with  Phelan’s  case  is  that  he  does  not  really 
and  positively  deny  the  statement  of  Dormer, 
but  seeks  to  give  the  language  another  mean- 
ing, which  it  cannot  bear.  He  contends  in  re- 
spect to  each  of  the  charges  of  inciting  vio- 
lence that  his  meaning  was  misunderstood. 
Had  his  evidence  and  that  of  his  committee 
upon  the  main  issues  in  this  case  not  been 
most  evasive  and  wanting  in  sincerity,  I 
should  still  be  inclined  to  give  Phelan’s  expla- 
nations credit,  and  give  him  the  benefit  of  a 
doubt  on  this  point;  but  his  whole  case  breaks 
down  with  the  attempt  of  himself  and 
his  followers  to  conceal  and  pervert  the 
most  apparent  fact  iu  the  case,  namely, 
that  he  instigated,  engineered,  and  con- 
trolled the  boycott  and  strike  at  Cincinnati 
from  beginning  to  end.  After  this  his  denials 
and  evasions  can  be  given  but  little  weight.  It 
is  doubtless  true  that  Phelan  did  tell  his  men 
to  be  law  abiding,  that  he  did  tell  them  to  stay 
out  of  saloons,  and  off  the  company’s  prop. 
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erty,  in  the  public,  and  that  he  did  not  wish 
his  followers  to  subject  themselves  to  the  pun- 
ishment of  the  law.  Westcott  testifies  to  this, 
and  so  do  Dormer  and  Sweeney,  and  this  has 
doubtless  prevented  many  open  assaults  and 
trespasses.  But  1 do  not  doubt  that  at  the 
same  time  he  encouraged  them  in  a vicious  and 
malicious  disposition  towards  those  of  their 
fellows  who  did  not  join  with  them  in  this 
boycott,  by  expressions  of  the  kind  testified  to 
bv  Sweeney  and  Dormer,  and  most  evasively 
denied  by  Phelan,  slyly  slipped  in  where  they 
could  be  given  a double  meaning  if  questioned. 

The  expressions  were  for  the  purpose  of 
bringing  into  operation  that  secret  terrorism 
which  is  so  effective  for  discouraging  new  men 
from  filling  the  strikers’  places,  and  which  is 
so  hard  to  prove  in  a court  of  justice  unless  it 
results  in  open  assault.  That  Phelan  openly 
discouraged  conflict  with  the  law  is  to  his 
credit  as  a strike  organizer,  for  he  wished  pub- 
lic sympathy;  but  that  he  wished  the  aid  of 
that  secret  terrorism,  which  is  quite  as  un- 
lawful, seems  to  me  to  be  established.  The 
town  of  Ludlow  has  been  in  such  a state  that 
the  receiver’s  employes  who  live  there  have 
been  in  constant  fear.  Two  engineers  have 
left  the  town,  and  moved  their  families  away. 
The  receiver  has  boarded  employes  within 
guarded  precincts.  It  has  been  shown  that 
storekeepers  of  Ludlow  have  refused  to  sell 
goods  to  the  receiver’s  employes  because  they 
were  boycotted.  Threats  have  been  made, 
and  an  assault.  Insulting  and  aggressive  lan 
guage  has  been  used  to  receiver’s  employes  on 
both  sides  of  the  river.  Threats  are  hard  to 
prove.  If  effective,  they  not  only  keep  away 
the  employes  from  service,  but  the  witness 
from  the  stand.  The  receiver  has  been  obliged 
to  keep  a large  force  of  the  United  States  dep- 
uty marshals  on  both  sides  of  the  river  and  on 
his  engines  and  trains  in  order  to  induce  em- 
ployes, new  and  old,  to  remain  in  his  service. 

I cannot  presume  that  such  protection  was  in 
voked  by  the  employes  because  of  groundless  i 
fears.  The  question  of  fact  whether  Phelan 
used  expressions  in  his  speeches  behind  closed 
doors  to  the  employes  of  the  receiver  which 
were  calculated  to  induce  intimidation  is  not 
of  primary  importance  in  this  case,  for,  as  will 
hereafter  be  seen,  his  interference  with  the 
operation  of  the  Southern  road  by  the  instiga- 
tion and  maintenance  of  the  boycott  and  strike 
against  the  road  was  the  main  contempt  of 
this  court.  The  suggestions  leading  to  intimi- 
dations would  only  be  aggravations  of  the 
contempt;  that  is  all. 

Section  725,  U.  S.  Rev.  Stat.  provides  that: 
‘The  said  courts  \i.  e.,  courts  of  the  United 
States]  shall  have  power  to  impose  and  admin- 
ister all  necessary  oaths  and  to  punish  by  fine 
or  imprisonment  at  the  discretion  of  the  courts 
contempt  of  their  authority;  provided,  that 
such  power  to  punish  contempts  shall  not  be 
construed  to  extend  to  any  cases  except  the 
misbehaviour  of  any  person  in  their  presence, 
or  so  near  thereto  as  to  obstruct  the  officers  of 
said  courts  in  their  official  transactions,  and 
the  disobedience  or  resistance  by  any  such  of- 
ficer, or  by  any  party,  juror,  witness,  or  other 
person,  to  any  lawful  writ,  process,  order, 
rule,  decree,  or  command  of  the  said  courts.” 

It  has  been  held  by  Judge  Drummond  in 
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Secor  v.  Toledo , P.  & W.  R.  Co.  7 Biss.  518, 
that  any  unlawful  interference  with  the  opera- 
tion of  a road  in  the  hands  of  a receiver  is  a 
contempt  of  the  court,  because  it  is  a disobe- 
dience or  a resistance  by  a person  to  a lawful 
order  of  the  court.  This  view  has  been  taken 
by  Judges  Brewer  and  Treat  in  United  States 
v.  Kane , 23  Fed.  Rep.  748;  and  in  Re  Doolittle, 

23  Fed.  Rep.  544;  and  by  Judge  Pardee  in  Re 
Higgins , 27  Fed.  Rep.  443.  These  authorities 
show  that  any  willful  attempt  by  any  one, 
with  knowledge  that  the  road  is  in  the  hands 
of  the  court,  to  prevent  or  impede  the  receiver 
from  complying  with  the  order  of  the  court  in 
running  the  road,  when  the  attempt  is  unlaw- 
ful, and  as  between  private  individuals,  would 
give  a right  of  action  for  damages,  is  a con 
tempt  of  the  order  of  the  court.  The  rights  of 
the  receiver  with  reference  to  his  business  in 
conducting  the  railroad  under  order  of  the 
court  are  not  different  in  any  respect  from 
those  of  a private  railway  corporation.  The 
only  difference  is  in  the  remedy  which  the 
courts  will  apply  to  prevent  or  to  punish  a vio- 
lation of  them  when  such  a violation  prevents  or 
impedes  the  operation  of  the  road,  and  is  in 
tended  to  do  so. 

There  is  no  doubt  that  Phelan  intended  to 
prevent  utterly  the  operation  of  the  Southern 
road  by  calling  out  the  receiver’s  employes. 

He  wished  thus  to  paralyze  his  business.  He 
did  the  trust  a very  substantial  injury  by  stop- 
ing  all  traffic  for  a time,  by  making  it  neces- 
sary for  the  receiver  to  pay  heavy  expenses  for 
the  unusual  police  protection,  and  by  putting 
him  to  much  trouble  and  expense  in  securing 
new  employes.  Now,  if  the  receiver  were  a 
private  corporation,  could  he  recover  damages  ■ 
for  the  injury  thus  inflicted  on  the  business  of 
the  road?  A malicious  or  unlawful  interfer- 
ence with  the  business  of  another  by  inducing 
his  employes  to  leave  his  service  is  an  action- 
able wrong,  and  subjects  the  offender  to  lia- 
bility for  the  loss  occasioned.  In  Walker  v. 

! Cronin,  107  Mass.  555,  it  was  held  that  a count  i 
in  a declaration  which  alleged  that  a plaintiff  i 
was  a manufacturer  of  shoes,  and  for  the  pros-  | 
ecution  of  his  business  it  was  necessary  for  • 

him  to  employ  many  shoemakers;  that  the  de-  ' 

fendants,  well  knowing  this,  did  maliciously  > 
and  without  justifiable  cause  molest  him  in 
carrying  on  said  business,  with  the  unlawful 
purpose  of  preventing  him  from  carrying  it 
on,  and  willfully  induced  many  shoemakers 
who  were  in  his  employment,  and  others  who 
were  about  to  enter  it,  to  abandon  it  without 
his  consent  and  against  his  will;  and  that 
thereby  the  plaintiff  lost  their  services  and 
profits  and  advantages,  and  was  put  to  a great 
expense  to  secure  other  suitable  workmen,  and 
was  otherwise  injured  in  his  business, — stated 
a good  cause  of  action.  See  also  Sherry  v. 
Perkins,  147  Mass.  212. 

The  real  question,  therefore,  is  whether  the 
act  of  Phelan  in  instigating  and  inciting  the 
employes  of  the  receiver  to  leave  his  employ 
was  without  lawful  excuse,  and  therefore  ma- 
licious. The  question  is  not  whether  such  an 
act  would  subject  Phelan  to  punishment  by  in- 
dictment and  trial  under  the  criminal  laws, 
but  whether  the  act  was  unlawful  in  the  sense 
that  he  could  be  made  to  pay  damages  for  the 
loss  occasioned.  Of  course,  if  the  act  would 
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subject  him  to  punishment,  for  an  indictable 
misdemeanor  and  crime,  a fortiori  would  the 
act  be  unlawful;  but  his  act  may  be  a con- 
tempt without  being  a crime. 

Now,  it  may  be  conceded  in  the  outset  that 
the  employes  of  the  receiver  had  the  right  to 
organize  into  or  to  join  a labor  union  which 
should  take  joint  action  as  to  their  terms  of 
employment.  It  is  of  benefit  to  them  and  to 
the  public  that  laborers  should  unite  in  their 
common  interest  and  for  lawful  purposes. 
They  have  labor  to  sell.  If  they  stand  to- 
gether, they  are  often  able,  all  of  them,  to  com- 
mand better  prices  for  their  labor  than  when 
dealing  singly  with  rich  employers,  because  the 
necessities  of  the  single  employe  may  compel 
him  to  accept  any  terms  offered  him.  The  ac- 
cumulation of  a fund  for  the  support  of  those 
who  feel  that  the  wages  offered  are  below  mar- 
ket prices  is  one  of  the  legitimate  objects  of 
such  an  organization.  They  have  the  right 
to  appoint  officers  who  shall  advise  them  as 
to  the  course  to  be  taken  by  them  in  their 
relations  with  their  employer.  They  may 
unite  with  other  unions.  The  officers  they 
appoint,  or  any  other  person  to  whom  they 
choose  to  listen,  may  advise  them  as  to  the 
proper  course  to  be  taken  by  them  in  regard 
to  their  employment,  or,  if  they  choose  to 
repose  such  authority  in  any  one,  may  or- 
der them,  on  pain  of  expulsion  from  their 
union,  peaceably  to  leave  the  employ  of  their 
employer  because  any  of  the  terms  of  their  em- 
ployment are  unsatisfactory.  It  follows,  there- 
fore (to  give  an  illustration  which  will  be  un- 
derstood) that  if  Phelan  had  come  to  this  city 
when  the,  receiver  reduced  the  wages  of  his 
employes  by  10  per  cent,  and  had  urged  a 
peaceable  strike,  and  had  succeeded  in  main- 
taining one,  the  loss  to  the  business  of  the  re- 
ceiver would  not  be  ground  for  recovering 
damages,  and  Phelan  would  not  have  been  lia- 
ble to  contempt  even  if  the  strike  much  im- 
peded the  operation  of  the  road  under  the  order 
of  the  court.  His  action  in  giving  the  advice, 
or  issuing  an  order  based  on  unsatisfactory 
terms  of  employment  , would  have  been  entirely 
lawful.  But  his  coming  here,  and  his  advice 
to  the  Southern  Raihvay  employes,  or  to  the 
employes  of  other  roads,  to  quit,  had  nothing 
to  do  with  their  terms  of  employment.  They 
were  not  dissatisfied  with  their  service  or  their 
pay.  Phelan  came  to  Cincinnati  to  carry  out 
the  purpose  of  a combination  pf  men,  and  his 
act  in  inciting  the  employes  of  all  Cincinnati 
roads  to  quit  service  was  part  of  that  combina- 
tion. If  the  combination  was  unlawful,  then 
every  act  in  pursuance  of  it  was  unlawful,  and 
his  instigation  of  the  strike  would  be  an  unlaw- 
ful wrong  done  by  him  to  every  railway  com- 
pany in  the  city,  for  which  they  can  recover 
damages,  and  for  which,  so  far  as  his  acts  af- 
fected the  Southern  Railway,  he  is  in  contempt 
of  this  court. 

Now,  what  was  the  combination  and  its  le- 
gal character?  Was  it  an  unlawful  conspiracy? 
I do  not  mean  by  this  an  indictable  conspiracy, 
because  that  depends  on  the  statute;  but  was 
it  a conspiracy  at  common  law  ? If  it  was,  then 
injury  inflicted  w7ould  be  without  legal  justifi- 
cation, and  malicious.  A conspiracy  is  a com- 
bination of  two  or  more  persons,  by  concerted 
action,  to  accomplish  a criminal  or  unlawful 
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purpose,  or  some  purpose  not  in  itself  criminal 
or  unlawful,  by  criminal  or  unlawful  means. 
Pettibone  v.  United  States,  148  U.  S.  197,  37  L. 
ed.  419.  What  were  the  purposes  of  this  com- 
bination of  Debs,  Phelan,  and  the  American 
Railway  Union  board  of  directors?  They  pro- 
posed to  inflict  pecuniary  injury  on  Pullman 
by  compelling  the  railway  companies  to  give 
up  using  his  cars,  and,  on  the  refusal  of  the 
railway  companies  to  yield  to  compulsion,  to 
inflict  pecuniary  injury  on  the  railway  compa- 
nies by  inciting  their  employes  to  quit  their 
services,  and  thus  paralyze  their  business.  It 
could  not  have  been  unknown  to  the  combiners 
that  the  Pullman  cars  were  operated  by  the 
railway  companies  under  contracts  with  Pull- 
man. Such  large  transactions  are  never  con- 
ducted without  contracts  saving  the  rights  of 
both  sides,  and  the  combiners  had  every  reason 
to  believe  that  it  would  be  a violation  of  those 
contracts  for  the  companies  to  refuse  further  to 
haul  Pullman  cars  in  their  trains.  One  pur- 
pose of  the  combination  was  to  compel  railway 
companies  to  injure  Pullman  by  breaking  their 
contracts  with  him.  The  receiver  of  this  court 
is  under  contract  to  Pullman,  which  he  would 
have  to  break  were  he  to  yield  to  the  demand 
of  Phelan  and  his  associates.  The  breach  of  a 
contract  is  unlawful.  A combination  with  that 
as  its  purpose  is  unlawful,  and  is  a conspiracy. 
Angle  v.  Chicago,  St.  P.  M.  & 0.  R.  Co.  151  U. 
S.  1,  38  L.  ed.  55. 

But  the  combination  was  unlawful  without 
respect  to  the  contract  feature.  It  was  a boy- 
cott. The  employes  of  the  railway  companies 
had  no  grievance  against  their  employers. 
Handling  and  hauling  Pullman  cars  did  not 
render  their  services  any  more  burdensome. 
They  had  no  complaint  against  the  use  of  Pull- 
man cars  as  cars.  They  came  into  no  natural 
relation  with  Pullman  in  handling  the  cars. 
He  paid  them  no  wrages.  He  did  not  regulate 
their  hours,  or  in  any  way  determine  their  ser- 
vice. Simply  to  injure  him  in  his  business, 
they  were  incited  and  encouraged  to  compel 
the  railway  companies  to  withdraw  custom 
from  him  by  threats  of  quitting  their  service, 
and  actually  quitting  their  service.  This  in- 
flicted an  injury  on  the  companies  that  was  very 
great,  and  it  was  unlawful,  because  it  was  with- 
out lawful  excuse.  All  the  employes  had  the 
ri^lit  to  quit  their  employment,  but  they  had 
no  right  to  combine  to  quit  in  order  thereby  to 
compel  their  employer  to  withdraw  from  a 
mutually  profitable  relation  with  a third  per- 
son for  the  purpose  of  injuring  that  third  per- 
son, when  the  relation  thus  sought  to  be  broken 
had  no  effect  whatever  on  the  character  or  re- 
ward of  their  service.  It  is  the  motive  for 
quitting,  and  the  end  sought  thereby,  that  make 
the  injury  inflicted  unlawful,  and  the  combi 
nation  by  which  it  is  effected,  an  unlawful  con- 
spiracy. The  distinction  between  an  ordinary 
lawful  and  peaceable  strike  entered  upon  to 
obtain  concessions  in  the  terms  of  the  strikers’ 
employment  and  a boycott  is  not  a fanciful  one. 
or  one  which  needs  the  power  of  fine  distinction 
to  determine  which  is  which.  Every  laboring 
man  recognizes  the  one  or  the  other  as  quickly 
as  the  lawyer  or  judge.  The  combination  un- 
der discussion  was  a boycott.  It  was  so  termed 
by  Debs,  Phelan,  and  all  engaged  in  it.  Bo\7 
cotts,  though  unaccompanied  by  violence  or 
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intimidation,  liave  been  pronounced  unlawful 
in  every  state  of  the  United  States  where  the 
question  has  arisen,  unless  it  be  in  Minnesota; 
and  they  are  held  to  be  unlawful  in  England. 

In  Moores  v.  Bricklayers  Union  No.  1,  28  Ohio 
L.  J.  48,  a union  which  embraces  ninety-five 
per  cent  of  the  bricklayers  of  Cincinnati  got 
into  a controversy  with  Parker,  a boss  brick- 
layer, concerning  apprentices  and  other  mat- 
ters. The  union  boycotted  Parker,  and  noti- 
fied all  material  men  that  anyone  selling  him 
material  would  themselves  be  boycotted. 
Moores  & Co.  continued  to  sell  Parker  lime. 
Thereupon  the  union  notified  all  of  plaintiffs’ 
customers  and  probable  customers  that  none 
of  its  members  would  work  Moores  & Co’s 
materials,  and  seriously  damaged  the  business 
of  Moores  & Co.  There  was  no  violence,  actual 
or  threatened,  in  the  case.  Moores  & Co.  sued 
the  Bricklayers’  Union  and  some  of  its  promi- 
nent members  for  the  damages  caused  by  the 
boycott.  This  case  was  tried  before  a jury  in 
the  supetior  court  of  Cincinnati,  and  resulted 
in  a verdict  for  the  plaintiffs  of  $2500.  The 
motion  for  new  trial  was  reserved  to  the  general 
term,  where  the  case  was  fully  considered,  and 
the  conclusion  reached  that  the  verdict  must 
stand,  because  the  combination  to  injure 
Moores  & Co.  was  an  unlawful  conspiracy. 
The  case  was  then  carried  by  writ  of  error  to 
the  supreme  court  of  Ohio,  and  the  judgment 
of  the  superior  court  was  affirmed  without 
opinion.  By  the  common  law  of  Ohio,  there- 
fore, boycotts  are  illegal  conspiracies.  I quote, 
from  the  opinion  of  the  superior  court  in  that 
case  two  passages,  which  seem  to  me  to  state 
the  ground  for  holding  boycotts  illegal: 

“ We  are  dealing  in  this  case  with  common 
rights.  Every  man,  be  he  capitalist,  merchant, 
employer,  laborer,  or  professional  man,  is  enti- 
tled to  invest  his  capital,  to  carry  on  his  busi- 
ness, to  bestow  his  labor,  or  to  exercise  his 
calling,  if  within  the  law,  according  to  his 
pleasure.  Generally  speaking,  if,  in  the  exer- 
cise of  such  a right  by  one,  another  suffers  a 
loss,  he  has  no  ground  of  action.  Thus,  if 
two  merchants  are  in  the  same  business  in  the 
same  place,  and  the  business  of  the  one  is  in- 
jured by  the  competition,  the  loss  is  caused  by 
the  other’s  pursuing  his  lawful  right  to  carry 
on  business  as  seems  best  to  him.  In  this  le- 
gitimate clash  of  common  rights  the  loss  which 
is  suffered  is  damnum  absque  injuria.  So  it 
may  reduce  the  employer’s  profits  that  his 
workmen  will  not  work  at  former  prices,  and 
that  he  is  obliged  to  pay  on  a higher  scale  of 
wages.  The  loss  which  he  sustains,  if  it  can 
be  called  such,  arises  merely  from  the  exercise 
of  the  workman’s  lawful  right  to  work  for 
such  wages  as  he  chooses,  and  to  get  as  high 
rate  as  he  can.  It  is  caused  by  the  workman, 
but  it  gives  no  right  of  action.  Again,  if  a 
workman  is  called  upon  to  work  with  the  ma- 
terial of  a certain  dealer,  and  it  is  of  such  a 
character  as  either  to  make  his  labor  greater 
than  that  sold  by  another,  or  is  hurtful  to  the 
person  using  it,  or  for  any  other  reason  is  not 
satisfactory  to  the  workman,  he  may  lawfully 
notify  his  employers  of  his  objection  and  re- 
fuse to  work  it.  The  loss  of  the  material  man 
in  his  sales  caused  by  such  action  of  the  work- 
man is  not  a legal  injury,  and  not  the  subject 
of  action.  And  so  it  may  be  said  that  in  these 
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respects  what  one  workman  may  do,  many 
may  do,  and  many  may  combine  to  do  without 
giving  the  sufferer  any  right  of  action  against 
those  who  cause  his  loss.  But  on  this  com- 
mon ground  of  common  rights,  where  every 
one  is  lawfully  struggling  for  the  mastery,  and 
where  losses  suffered  must  be  borne,  there  are 
losses  willfully  caused  to  one  by  another  in 
the  exercise  of  what  otherwise  would  be  a law- 
ful right,  from  simple  motives  of  malice. 

* -X-  * v>-  * * X- 

“The  normal  operation  of  competition  in 
trade  is  the  keeping  away  or  getting  away  pat- 
ronage from  rivals  by  inducements  offered  to 
the  trading  public.  The  normal  operation  of 
the  right  to  labor  is  the  securing  of  better 
terms  by  refusing  to  contract  to  labor  except 
on  such  terms.  ...  If  the  workmen  of 
an  employer  refuse  to  work  for  him  except  on 
better  terms,  at  a time  when  their  withdrawal 
will  cause  great  loss  to  him,  and  they  inten- 
tionally inflict  such  loss  to  coerce  him  to  come 
to  their  terms,  they  are  bona  fide  exercising 
their  lawful  rights  to  dispose  of  their  labor  for 
the  purpose  of  lawful  gain.  But  the  dealings 
between  Parker  Bros,  and  their  material  men, 
or  between  such  material  men  aud  their  cus- 
tomers, had  not  the  remotest  natural  con- 
nection either  with  defendants’  wages  or  their 
other  terms  of  employment.  There  was  no 
competition  or  possible  contractual  relation  be- 
tween plaintiffs  and  defendants  where  their 
interests  were  naturally  opposed.  The  right 
of  the  plaintiffs  to  sell  their  material  was  not 
one  which,  in  its  exercise,  brought  them  into 
legitimate  conflict  with  the  rights  of  defend- 
ants to  dispose  of  their  labor  as  they  chose. 
The  conflict  was  brought  about  by  the  effort 
of  defendants  to  use  plaintiffs’  right  of  trade 
to  injure  Parker  Bros.-,  and,  upon  failure  of 
this,  to  use  plaintiffs’ customers’  right  of  trade 
to  injure  plaintiffs.  Such  effort  cannot  be  in 
the  bona  fide  exercise  of  trade,  is  without  just 
cause,  aud  is,  therefore  malicious.  The  imme- 
diate motive  of  defendants  here  was  to  show 
to  the  building  world  what  punishment  and 
disaster  necessarily  followed  a defiance  of 
their  demands.  The  remote  motive  of  wish- 
ing to  better  their  condition  by  the  power  so 
acquired  will  not,  as  we  think  we  have  shown, 
make  any  legal  justification  for  defendants’ 
acts.” 

And  so  here  there  was  no  natural  relation 
between  Pullman  and  the  railway  employes, 
and  their  attempt  to  injure  the  companies  be- 
cause they  would  not  injure  him  is  without 
cause,  and  malicious,  and  is  unlawful,  even 
though  the  injury  is  inflicted  merely  by  quit- 
ting employment. 

Temperton  v.  Russell  [1898]  1 Q.  B.  715, 
was  a case  quite  like  the  case  just  cited. 
There  a firm  of  builders  refused  to  obey  cer- 
tain rules  laid  down  by  three  trades  unions 
connected  with  the  building  trade  at  Hull. 
Thereupon  a joint  committee  of  the  unions 
boycotted  the  building  firm;  that  is,  they  at- 
tempted to  prevent  it  from  procuring  any  ma- 
terials by  notifying  material  men  not  to  fur- 
nish them,  on  pain  of  being  themselves  boy- 
cotted. The  plaintiff,  a material  man,  refused 
to  comply  with  its  demand,  and  the  unions 
then  demanded  of  his  material  men  not  to 
furnish  him  any  material,  with  the  threat  that, 
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if  they  did  so,  tlieir  workmen  would  qpit. 
The  result  of  this  was  that  contracts  for  sup- 
plies to  the  plaintiff  were  broken,  and  others 
who,  but  for  the  threats,  would  have  made 
contracts,  were  deterred  from  doing  so.  It 
was  held  that  the  boycott  was  an  unlawful 
conspiracy,  and  that  the  joint  committee  of 
the  unions  who  were  sued  were  liable  in  dam- 
ages for  a malicious  interference  with  the 
plaintiff’s  business.  There  was  no  violence  or 
threatened  violence  in  this  case.  The  case  was 
decided  by  the  court  of  appeal  of  England, 
consisting  of  Lord  Ester,  master  of  rolls,  and 
Lopes  and  A.  L.  Smith,  Lord  Justices. 

In  Carew  v.  Rutherford,  106  Mass.  1,  8 Am. 
Rep.  287,  a contracting  stone  mason,  contrary 
to  the  rules  of  the  union,  sent  some  of  his  ma- 
terial out  of  the  state  to  be  dressed,  and  his 
men,  members  of  the  union,  refused  to  work 
for  him  any  longer  unless  he  paid  a fine  to  the 
union,  and  did  not  return  until  he  paid  the 
fine.  This  was  held  to  be  illegal  conspiracy 
for  the  purpose  of  extortion  and  mischief,  and 
the  employer  was  given  a judgment  for  the  re- 
covery of  the  fine  and  damages. 

Boycotts  have  been  declared  illegal  conspira- 
cies in  State  v.  Olidden,  55  Conn.  46:  State  v. 
Stewart,  59  Vt.  273,  59  Am.  Rep.  710;  Old  Do- 
minion SS.  Co.  v.  McKenna,  30  Fed.  Rep.  48; 
Casey  v.  Cincinnati  Typographical  Union  No. 
3.  12  L.  R.  A.  193,  45'  Fed.  Rep.  135;  Toledo, 
A.  A.  & N.  M.  R.  Co.  v.  Pennsylvania  Co.  19  L. 
R.  A.  387,  54  Fed.  Rep.  730,  738,  and  in  other 
cases. 

But  the  illegal  character  of  this  combination 
with  Debs  at  its  head  and  Phelan  as  an  asso- 
ciate does  not  depend  alone  on  the  general  law 
of  boycotts.  The  gigantic  character  of  the 
conspiracy  of  the  American  Railway  Union 
staggers  the  imagination.  The  railroads  have 
become  as  necessary  to  life  and  health  and  com- 
fort of  the  people  of  this  country  as  are  the 
arteries  of  the  human  body,  and  yet  Debs  and 
Phelan  and  their  associates  proposed,  by  incit- 
ing the  emplov6s  of  all  the  railways  in  the 
country  to  suddenly  quit  their  service  without 
any  dissatisfaction  with  the  terms  of  their  own 
employment,  to  paralyze  utterly  all  the  traffic 
by  which  the  people  live,  and  in  this  way  to 
compel  Pullman,  for  whose  acts  neither  the 
public  nor  the  railway  companies  are  in  the 
slightest  degree  responsible,  and  over  whose 
acts  they  can  lawfully  exercise  no  control,  to 
pay  more  wages  to  his  emploves.  The  merits 
of  the  controversy  between  Pullman  and  his 
employes  have  no  bearing  whatever  on  the  le- 
gality of  the  combination  effected  through  the 
American  Railway  Union.  The  purpose, 
shortly  slated,  was  to  starve  ihe  railroad  com- 
panies and  the  public  into  compelling  Pullman 
to  do  something  which  they  had  no  lawful 
right  to  compel  him  to  do.  Certainly  the 
starvation  of  a nation  cannot  be  a lawful  pur- 
pose of  a combination,  and  it  is  utterly  imma- 
terial whether  the  purpose  is  effected  by  means 
usually  lawful  or  otherwise. 

More  than  this,  the  combination  is  in  the 
teeth  of  the  Act  of  July  2,  1890,  which  pro- 
vides that: 

“Section  1.  Every  contract,  combination  in 
the  form  of  trust  or  otherwise,  or  conspiracy 
in  restraint  of  trade  or  commerce  among  the 
several  states  or  with  foreign  nations  is  hereby 
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declared  illegal.  Every  person  who  shall  make 
any  such  contract  or  engage  in  any  such  com- 
bination or  conspiracy,  shall  be  deemed  guilty 
of  a misdemeanor,  and  on  conviction  thereof, 
shall  be  punished  by  fine  not  exceeding  five 
thousand  dollars,  or  by  imprisonment  not  ex 
ceeding  one  year,  or  both  said  punishments/  in 
the  discretion  of  the  court.” 

That  such  a combination  as  the  one  under 
discussion  is  within  the  statute  just  quoted  has 
been  decided  by  Judge  Billings  of  Louisiana  in 
United  States  v.  Workingmen’s  Amalgamated 
Council,  54  Fed.  Rep.  994.  His  view  has  been 
followed  by  the  circuit  judges  of  this  circuit 
within  the  past  ten  days,  by  Judges  Woods, 
Allen,  and  Grosscup  of  the  seventh  circuit,  and 
by  Judge  Woolson  of  the  eighth  circuit.  A 
different  view  has  been  taken  by  Judge  Putnam 
in  United  States  v.  Patterson,  55  Fed.  Rep  605, 
but,  after  consideration,  Judge  Lurton  and  I 
cannot  concur  with  the  reasoning  of  that 
learned  judge.  The  fact  that  it  was  the  pur 
pose  of  Debs,  Phelan,  and  their  associates  to 
paralyze  the  interstate  commerce  of  this  coun 
try  is  shown  conclusively  in  this  case,  and  is 
known  of  all  men.  Therefore  their  combina- 
tion was  for  an  unlawful  purpose,  and  is  a con- 
spiracy, within  the  statute  cited. 

It  could  also  be  shown,  if  it  were  necessary, 
that  this  combination  was  an  unlawful  con- 
spiracy because  its  members  intended  to  stop 
all  mail  trains  as  well  as  other  trains,  and  did 
delay  and  retard  many,  in  violation  of  section 
3995,  U.  S.  Rev.  Stat.,  which  imposes  a pen- 
alty on  any  one  willfully  and  knowingly  ob- 
structing or  retarding  the  passage  of  the  mail. 
It  would  be  no  defense,  under  that  statute,  that 
the  obstruction  was  effected  by  merely  quitting 
employment,  where  the  motive  of  quitting  was 
to  retard  the  mails,  and  had  nothing  to  do  with 
the  terms  of  employment. 

Something  has  been  said  about  the  right  of 
assembly  and  free  speech  secured  by  the  con- 
stitution of  Ohio.  It  would  be  strange,  indeed, 
if  that  right  could  be  used  to  sustain  the  car- 
rying out  of  such  an  unlawful  and  criminal 
conspiracy  as  we  have  seen  this  to  be.  It  never 
has  been  supposed  to  protect  one  from  prose- 
cution or  suits  for  slander,  or  for  any  of  the 
many  malicious  and  tortious  injuries  which  the 
agency  of  the  tongue  has  been  so  often  em- 
ployed to  inflict.  If  the  obstruction  to  the 
operation  of  the  road  by  the  receiver  was  un- 
lawful and  malicious,  it  is  not  less  a contempt 
because  the  instrument  which  he  used  to  effect 
it  was  his  tongue,  rather  than  his  hand. 

But  it  is  unnecessary  to  consider  the  question 
further.  It  is  very  clear  that  Phelan  came 
here  to  carry  out  an  illegal  conspiracy,  in  the 
course  of  which,  and  in  pursuance  of  which, 
he  attempted,  and  partially  succeeded  in  tying 
up  the  Southern  Railroad,  operated  by  a re- 
ceiver under  an  order  of  this  court,  as  he  well 
knew.  His  purpose  in  calling  out  the  em- 
ployes of  the  Southern  Railroad  was  unlawful 
by  the  law  of  Ohio  and  the  laws  of  the  United 
States.  He  intended  to  prevent  entirely  its 
operation.  He  partially  succeeded,  and  he 
subjected  the  receiver  to  great  expense  in  re- 
ducing the  loss  occasioned  by  his  acts. 

It  follows  that  the  contemnor  is  guilty  as 
charged,  and  it  only  remains  to  impose  the 
sentence  of  the  court.  This  is  in  the  discretion 


798  Interstate  Commerce  Reports- 

of  the  court,  to  be  exercised  on  any  informa- 
tion in  reference  to  the  convicted  person  which 
the  court  believes  to  be  reliable.  The  court 
would  be  much  more  disposed  to  leniency  in 
this  case  if  the  contemnor,  after  his  arrest,  had 
shown  the  slightest  regard  for  the  order  of  the 
court  which  the  receiver  was  attempting  to 
comply  with  in  the  operation  of  the  road. 
Even  if  he  did  not  fully  realize  the  position  in 
which  he  had  put  himself  with  respect  to  the 
order  of  the  court  to  the  receiver  to  operate  the 
Southern  Railroad,  his  arrest,  and  the  service 
of  the  intervening  petition,  together  with  the 
restraining  order,  should  have  quickened  his 
conscience  and  his  perceptions  of  his  duty  in 
this  regard.  It  was  his  duty,  therefore,  to 
cease  all  his  operations  with  reference  to  the 
strike  in  this  city  which  could  in  any  way  af- 
fect the  operation  of  the  Southern  Railway, 
whether  by  inciting  employes  to  leave  the  re- 
ceiver or  by  preventing  his  employment  of 
others.  What  did  he  do?  Instead  of  ceasing 
to  incite  the  receiver’s  employes  to  leave  his 
employ  in  pursuance  of  his  unlawful  conspir- 
acy, there  has  been  no  change  whatever  in  his 
course  from  that  pursued  by  him  before  his 
arrest.  By  speeches  every  night  since  the  ar- 
rest he  has  aggravated  his  .contempt.  On  the 
night  of  July  4,  it  is  in  evidence,  the  contemnor 
said,  in  a speech  to  railroad  employes  of  the 
city,  referring  to  this  trial: 

“I  don’t  care  if  T am  violating  injunctions. 
No  matter  what  the  result  may  be  to-morrow, 
if  I go  to  jail  for  sixteen  generations,  I want, 
you  to  do  as  you  have  done.  Stand  pat  to  a 
man.  No  man  go  back  unless  all  go,  and  all 
stay  out  unless  Phelan  says  go  back.” 

It  was  a direct  invitation  to  continue  the 
course  already  taken  tinder  his  direction  of 
preventing  the  return  of  employes  to  the  re- 
ceiver, and  of  persuading  the  striking  of  others, 
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and  an  avowed  intention  of  disregarding  the 
order  of  the  court. 

The  punishment  for  a contempt  is  the  most 
disagreeable  duty  a court  has  to  perform,  but 
it  is  one  from  which  the  court  cannot  shrink. 
If  orders  of  the  court  are  not  obeyed,  the  next 
step  is  unto  anarchy.  It  is  absolutely  essential 
to  the  administration  of  justice  that  courts 
should  have  the  power  to  punish  contempts, 
and  that  they  should  use  it  when  the  enforce- 
ment of  their  orders  is  flagrantly  defied.  But 
it  is  only  to  secure  present  and  future  compli- 
ance with  its  orders  that  the  power  is  given, 
and  not  to  impose  punishment  commensurate 
with  crimes  or  misdemeanors  committed  in  the 
course  of  the  contempt,  which  are  cognizable 
in  a different  tribunal  or  in  this  court  by  in- 
dictment and  trial  by  jury.  I have  no  right, 
and  do  not  wish,  to  punish  the  contemnor  for 
the  havoc  which  he  and  his  associates  have 
wrought  to  the  business  of  this  country,  and 
the  injuries  they  have  done  to  labor  and  capital 
alike,  or  for  the  privations  and  sufferings  to 
which  they  have  subjected  innocent  people, 
even  if  they  may  not  be  amenable  to  the  crim- 
inal laws  therefor.  I can  only  inflict  a penalty 
which  may  have  some  effect  to  secure  future 
compliance  with  the  orders  of  this  court  and 
to  prevent  willful  and  unlawful  obstructions 
thereof. 

After  much  consideration,  1 do  not  think  I 
should  be  doing  my  duty  as  a judicial  officer 
of  the  United  States  without  imposing  upon 
the  contemnor  the  penalty  of  imprisonment. 
The  sentence  of  the  court  is  that  Frank  W. 
Phelan  be  confined  in  the  county  jail  of  War- 
ren county,  Ohio,  for  a term  of  six  months. 
The  marshal  will  take  the  prisoner  into  cus- 
tody, and  safely  convey  him  to  the  place  of 
imprisonment. 
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UNITED  STATES 

v. 

M.  J.  ELLIOTT  et  at, 
(62  Fed.  Rep.  801.) 


1.  A combination  whose  professed  object  is  to  ar- 
rest the  operation  of  interstate  railroads  until 
they  accede  to  certain  demands,  whether  such 
demands  are  reasonable  or  unreasonable,  just  or 
unjust,  is  an  unlawful  conspiracy  in  restx-aint  of 
commerce  among  the  states,  under  Act  of  Con- 
gress of  July  2, 1890,  declaring  every  conspiracy  I 


in  restraint  of  trade  or  commerce  among  the- 
several  states  illegal. 

2.  A preliminary  injunction  will  be  granted  to 
restrain  threatened  acts  in  pursuance  of  an  un- 
lawful conspiracy  in  restraint  of  commerce  be- 
tween the  states. 

I 


Decided  July  6','  IS 94. 


SUIT  to  enjoin  defendants  from  violating  the  Act  of  Congress  against  conspiracies  in  re- 
straint of  trade.  On  motion  for  preliminary  injunction.  Granted. 

The  facts  are  stated  in  the  opinion. 


Mr.  William  H.  Clopton,  U.  S.  Atty .,  in  support  of  the  motion. 
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Thayer,  District  Judge , delivered  the  opin- 
ion of  the  court  (orally): 

The  unusual  character  of  the  bill  filed  by  the 
government  renders  it  proper  that  the  court 
should  state  briefly  the  reasons  that  have  in- 
fluenced its  action  in  granting  a part  of  the 
relief  prayed  for  therein. 

The  Act  of  Congress  approved  July  2,  189C 
(26  Stat.  at  L.  209)  entitled  ‘ ‘An  Act  to  Pro- 
tect Trade  and  Commerce  against  Unlawful 
Restraints  and  Monopolies,”  declares  in  its  first 
section  that: 

“Every  contract,  combination  in  the  form  of 
trust  or  otherwise,  or  conspiracy  in  restraint  of 
trade  or  commerce  among  the  several  states  or 
with  foreign  nations,  is  hereby  declared  to  be 
illegal.  Every  person  who  shall  make  any 
such  contract  or  engage  in  any  such  combina- 
tion or  conspiracy  shall  be  deemed  guilty  of  a 
misdemeanor  and  on  conviction  thereof  shall 
be  punished  by  fine  not  exceeding  five  thousand 
dollars  or  by  imprisonment  not  exceeding  one 
year  or  by  both  said  punishments,  in  the  dis- 
cretion of  the  court.” 

Ordinarily  it  is  neither  lawful  nor  expedient 
for  a court  of  equity  to  award  an  injunction 
to  prevent  the  doing  of  acts  that  are  in  them- 
selves crimes.  The  regular  course  of  judicial 
procedure  requires  that  persons  accused  of 
crime  should  be  prosecuted  by  information  or 
indictment,  and  not  otherwise.  There  are, 
however,  well-established  exceptions  to  this 
rule.  When  a criminal  act  is  threatened, 
which  is  liable  to  occasion  irreparable  injury 
to  private  persons,  or  which  would  give  rise  to 
a multitude  of  suits  at  law  to  redress  the 
wrong,  if  committed,  a court  of  equity  may 
issue  an  injunction,  at  the  instance  of  an  in- 
dividual, against  parties  who  threaten  to  com- 
mit the  wrong.  But  the  court  is  not  called 
upon,  in  this  instance,  to  consider  whether 
the  proceeding  falls  within  the  ordinary  juris- 
diction of  a court  of  equity.  By  the  fourth 
section  of  the  Act  of  July  2,  1890,  which  is 
above  referred  to,  Congress  has  declared  that: 

“The  several  circuit  courts  of  the  United 
States  are  hereby  invested  with  jurisdiction  to 
prevent  and  restrain  violations  of  this  Act; 
and  it  shall  be  the  duty  of  the  several  district 
attorneys  of  the  United  States  in  their  respect- 
ive districts  under  the  direction  of  the  Attorney 
General  to  institute  proceedings  in  equity  to 
prevent  and  restrain  such  violations.  Such 
proceedings  may  be  by  way  of  petition  setting 
forth  the  case  and  praying  that  such  violation 
shall  be  enjoined  or  otherwise  prohibited. 
When  the  parties  complained  of  shall  have 
been  duly  notified  of  such  petition  the  court 
shall  proceed  as  soon  as  may  be  to  the  hearing 
and  determination  of  the  case;  and  pending 
such  petition  and  before  final  decree  the  court 
may  at  any  time  make  such  temporary  re- 
straining order  or  prohibition  as  shall  be 
deemed  just  in  the  premises.” 

This  section  of  the  Act  makes  the  jurisdic- 
tion of  the  court  clear  over  the  parties  and 
subject  matter,  if  the  bill  now  before  the  court, 
which  has  been  exhibited  with  the  sanction  of 
the  Attorney  General,  shows  the  existence  of  a 
conspiracy  among  the  defendants  to  restrain 
trade  or  commerce  among  the  several  states, 
and  that  acts  have  already  been  done  or  threat- 
ened by  the  several  defendants  in  furtherance 
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of  the  alleged  conspiracy.  Congress  has  seen 
fit,  on  grounds  of  public  policy,  to  authorize 
the  law  officers  of  the  government  to  appeal  to 
the  courts  of  the  United  States  by  a bill  in 
equity  filed  in  behalf  of  the  people  of  the 
United  States,  to  arrest,  by  writ  of  injunction 
or  prohibition,  the  commission  of  acts  which 
are  designed  to  obstruct  the  free  flow  of  com- 
merce between  the  states,  and  no  one  can 
doubt  the  power  of  Congress  to  confer  such 
authority.  From  the  very  foundation  of  the 
government,  it  has  been  accepted  as  a proposi- 
tion which  admitted  of  no  -controversy  that 
the  right  to  regulate  commerce  among  the 
several  states,  and  to  pass  laws  to  protect  com- 
merce of  that  character,  pertained  to  the  gen- 
eral government,  and  that  its  power  in  that 
respect  was  plenary  and  paramount. 

An  examination  of  the  bill  which  has  been 
exhibited  by  the  United  States  shows  that  it 
charges,  in  substance,  that  the  various  defend- 
ants named  therein  have  combined  and  confed- 
erated among  themselves  to  prevent  several 
railroads  named  in  the  bill,  whose  lines  radiate 
from  St.  Louis,  and  which  are  engaged,  among 
other  things,  in  interstate  commerce,  from  con- 
ducting their  customary  business  of  transport- 
ing passengers  and  freight  between  points  in 
this  state  and  points  in  other  adjoining  states 
to  which  their  several  lines  extend.  The  bill 
further  charges  that  the  several  defendants 
named  therein  have  combined  and  conspired 
to  induce  persons  in  the  employ  of  said  rail- 
road companies  to  leave  the  service  of  their 
respective  companies,  and  to  prevent  them  from 
securing  other  operatives,  the  object  of  such 
conspiracy  being  to  prevent  said  railway  com- 
panies from  hauling  certain  cars  which  are 
customarily  used  by  them  in  the  transaction  of 
their  business  as  interstate  carriers  of  freight 
and  passengers.  The  bill  also  charges  the 
commission  of  divers  and  sundry  acts  by  some 
of  the  defendants  in  furtherance  of  the  objects 
of  the  aforesaid  confederation.  Among  other 
things,  it  is  alleged  that  certain  of  the  defend- 
ants have  issued  orders  to  persons  in  the  em- 
ploy of  the  several  railway  companies,  who  act 
subject  to  their  direction,  whereby  such  em- 
ployes are  commanded  and  required  to  cease 
from  operating  trains  of  the  respective  railroad 
companies  in  whose  service  thgy  are  employed. 
It  is  also  alleged  that  certain  of  the  defendants 
named  in  the  bill  have  asserted  and  threatened 
that  they  will  tie  up  and  paralyze  the  operations 
of  each  of  said  railway  companies  which  refuses 
to  accede  to  certain  demands  made  upon  them, 
and  that  it  is  the  purpose  and  object  of  the  de- 
fendants so  conspiring, and  who  have  made  such 
threats,  to  so  obstruct  and  cripple  said  railroad 
companies  as  to  prevent  them  from  perform- 
ing their  duties  as  common  carriers  of  freight 
and  passengers  between  points  in  the  several 
states  to  which  the  lines  of  such  roads  extend. 
It  is  also  charged  in  the  bill,  in  substance,  that 
it  is  the  purpose  and  object  of  the  defendants 
who  are  engaged  in  the  aforesaid  conspiracy 
to  secure  to  themselves  the  entire  control  of  in 
terstate  commerce  between  the  city  of  St. 
Louis  and  points  to  other  states  to  which  the 
lines  of  the  several  railroad  companies  men 
tioned  in  the  bill  extend,  and  to  restrain  and 
prevent  the  persons  owning  said  roads  from 
exercising  any  independent  control  thereof  in 
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the  transaction  of  interstate  business.  The 
court  thinks  it  manifest  that  the  allegations  of 
the  bill,  which  have  thus  been  very  imper- 
fectly stated,  show  the  existence  of  a con- 
spiracy in  restraint  of  trade  and  commerce 
among  the  several  states,  within  the  language 
and  the  fair  intent  and  meaning  of  the  Act  of 
July  2,  1890.  A combination  whose  professed 
object  is  to  arrest  the  operation  of  railroads 
whose  lines  extend  from  a great  city  into  ad- 
joining states,  until  such  roads  accede  to  cer- 
tain demands  made  upon  them,  whether  such 
demands  are  in  themselves  reasonable  or  un- 
reasonable, just  or  unjust,  is  certainly  an  un- 
lawful conspiracy  in  restraint  of  commerce 
among  the  states.  Under  the  laws  of  the 
United  States,  as  well  as  at  common  law,  men 
may  not  conspire  to  accomplish  a lawful  pur- 


pose, by  unlawful  means.  Pettibone  v.  United 
States,  148  U.  S.  197,  87  L.  ed.  419;  Com.  v. 
Hunt,  4 Met.  Ill,  38  Am.  Dec.  346.  The 
construction  thus  given  to  the  Act  of  July  2, 
1890,  is  not  a new  construction.  It  has  al 
ready  received  the  same  interpretation  in  other 
circuits  after  full  consideration,— particularly 
by  the  Circuit  Court  of  the  United  States  for 
the  Fifth  Circuit  in  the  case  of  United  States 
v.  Workingmen’s  Amalgamated  Council , 54 
Fed.  Rep.  994,  57  Fed.  Rep.  85. 

The  result  is  that  this  court,  acting  on  the 
ground  herein  stated,  will  grant  a preliminary 
injunction,  restraining  the  defendants,  during 
the  pendency  of  this  suit,  and  until  final  hear 
ing,  from  doing  the  acts  threatened,  in  pur- 
suance of  the  alleged  conspiracy. 


UNITED  STATES  CIRCUIT  COURT,  SOUTHERN  DISTRICT  OF  CALIFORNIA. 


SOUTHERN  CALIFORNIA  R.  CO. 
C.  C.  RUTHERFORD  et  al. 

(62  Fed.  Rep.  796.) 


An  injunction  will  lie  against  railroad  employes,  | ployer;  and’  at  the  same  time  interferes  with  the 
who,  continuing  in  employment,  refuse  to  per-  | transmission  of  the  mail,  and  with  commerce 
form  their  duties,  where  the  direct  result  of  such  I tween  the  states,  notwithstanding  there  is  no 
refusal  works  irreparable  damage  to  the  em-  • precedent  for  such  injunction. 


5 

Decided  June  30,  189 4. 


OUIT  to  enjoin  defendants,  employes  of  the  complainant  company,  from  refusing  to  handle 
0 trains  with  Pullman  cars  attached.  Granted. 

The  facts  are  stated  in  the  opinion. 


. 

Mr.  W.  J.  Hunsaker  lor  complainant. 


Ross,  District  Judge,  delivered  the  follow- 
ing opinion: 

Time  does  EQt  admit  of  an  extended  state- 
ment of  the  facts  of  the  case  or  of  the  reasons 
for  awarding  the  injunction  applied  for.  The 
bill  show’s,  among  other  things,  that  the  com- 
plainant railway  company  is  one  link  in  a 
through  line  of  road  extending  from  National 
City,  San  Diego  county,  Cal.,  to  the  city  of 
Chicago,  in  the  state  of  Illinois,  engaged  in  the 
transportation,  among  other  things,  of  inter- 
state commerce  and  the  mails  of  the  United 
States;  its  connecting  roads  being  the  Atlantic 
& Pacific  and  the  Atchison,  Topeka  & Santa 
Fe  railroad  companies.  That  there  is  a valid 
existing  contract  between  the  complainant 
company  and  its  connecting  companies  and  the 
Pullman  Palace  Car  Company  by  which  all 
regular  passenger  trains  running  over  the  said 
through  line  of  road,  including  that  of  the  com- 
plainant,parrying  the  mail  and  passengers, shall 
carry  Pullman  cars.  That  the  defendants  are 
in  the  employ  of  the  complainant  company, 
and  were  employed  by  it  to,  among  other 
things,  handle  and  operate  its  trains  so  engaged 
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in  carrying  the  United  States  mail  and  passen- 
gers and  freight  between  National  City,  Cal.,  « 
and  Chicago,  111.,  and  to  and  from  intermedi 
ate  points,  and  from  the  time  of  their  employ- 
ment up  to  the  time  of  the  commission  of  the 
acts  complained  of  by  the  complainant  were 
duly  accustomed  to  handle  and  operate  such 
trains,  including  Pullman  cars.  That  subse- 
quently the  defendants,  although  remaining  in 
the  employment  of  the  company,  refused,  and 
still  refuse,  to  handle  or  operate  any  train  of 
cars  of  the  complainant  company  to  which  a 
Pullman  car  is  attached;  and  because  of  the 
discharge  by  the  receivers  in  possession  and 
control  of  the  Atchison,  Topeka  & Santa  Fe 
Railroad  Company  of  certain  employes  of 
theirs  for  refusing  to  handle  or  operate  any 
train  of  that  road  to  which  a Pullman  car  is 
attached,  the  defendants  to  the  present  bill, 
while  remaining  in  the  employment  of  the  com 
plainant  company,  refused,  and  still  refuse,  to 
handle  or  operate  any  of  the  traius  of  the 
complainant  company  engaged  in  carrying  the  | 
mail  of  the  United  States  and  in  the  aforesaid 
interstate  commerce,  which  their  regular  and 
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accustomed  duties  as  such  employes  required, 
and  still  require,  them  to  operate  and  handle. 
Undoubtedly,  in  the  absence  of  a valid  exist- 
ing contract  obligating  the  defendants  to  re- 
main in  the  employment  of  the  complainant 
company,  they  would  ordinarily  have  the  legal 
right  to  "quit  the  employment  and  cease  work 
at  any  time.  But  the  bill  alleges  that  the  de- 
fendants continue  in  the  employment  of  the 
complainant  company,  and  yet  refuse  to  per- 
form their  regular  and  accustomed  duties  as 
such  employes;  and  it  further  shows  that  such 
refusal  subjects  and  will  continue  to  subject 
the  complainant  to  a multiplicity  of  suits  and 
to  great  and  irreparable  damage,  in  that  there 
is  an  existing  valid  contract  requiring  com- 
plainant to  attach  a Pullman  car  or  cars  on  all 
of  its  through  trains  for  the  carriage  of  passen- 
gers and  the  mail,  and  also  retards  and  inter- 
rupts the  complainant  in  the  transmission  of 
the  United  States  mail  and  the  interstate  com- 
merce aforesaid. 

It  is  manifest  that  for  this  state  of  affairs  the 
law — neither  civil  nor  criminal — affords  an  ad- 
equate remedy.  But  the  proud  boast  of  equity 
is,  “TJbijus,  ibi  remedium”  It  is  the  maxim 
which  forms  the  root  of  all  equitable  decisions. 
Why  should  not  men  who  remain  in  the  em- 
ployment of  another  perform  the  duties  they 
contract  and  engage  to  perform?  It  is  cer- 
tainly just  and  right  that  they  should  do  so, 
or  else  quit  the  employment.  And  where  the 
direct  result  of  such  refusal  works  irreparable 
damage  to  the  employer,  and  at  the  same  time 
interferes  with  the  transmission  of  the  mail 
and  with  commerce  between  the  states,  equity, 
I think,  will  compel  them  to  perform  the  du- 
ties pertaining  to  the  employment  so  long  as 
they  conlinue  in  it.  If  I unlawfully  obstruct 
by  a dam  a stream  of  flowing  water,  equity,  at 
the  suit  of  the  party  injured,  will  compel  me 
by  injunction,  mandatory  in  character,  to  re- 
move the  dam,  and,  prohibitory  in  character, 
from  further  interfering  with  the  flow  of  the 
stream;  and  if  I unlawfully  erect  a wall  shut- 


ting out  the  light  from  another,  equity  will 
compel  me  to  tear  it  down,  and  to  refrain  from 
further  interference  with  the  other’s  rights.  It 
is  true  that  such  cases  are  not  precisely  like  the 
present  one,  yet  the  principle  upon  which  the 
court  proceeds  in  such  cases  is  not  not  substan- 
tially different.  And  if  ipbe  said  that  there  is 
no  exact  precedent  for  the  awarding  of  an  in- 
junction in  the  present  case,  1 respond,  in  the 
language  of  the  court  in  the  case  of  Toledo , A. 
A.  & N.  M.  R.  Co.  v.  Pennsylvania  Co.  19  L. 
R.  A.  387,  54  Fed.  Rep.  751: 

“Every  just  order  or  rule  known  to  equity 
courts  was  born  of  some  emergency,  to  meet 
some  new  conditions,  and  was,  therefore,  in 
its  time,  without  precedent.  If  based  on  sound 
principles,  and  beneficent  results  follow  their 
enforcement,  affording  necessary  relief  to  the 
one  party  without  imposing  illegal  burdens  on 
the  other,  new  remedies  and  unprecented  or- 
ders are  not  unwelcome  aids  to  the  chancellor 
to  meet  the  constant  and  varying  demands  for 
equitable  relief.” 

Moreover,  the  rights  of  the  public  in  a case 
of  this  sort  should  be  considered.  “Railroads,” 
said  the  Supreme  Court  in  the  case  of  Joy  v. 
St.  Louis , 138  U.  S.  50,  34  L.  ed.  859,  “are 
common  carriers,  and  owe  duties  to  the  public. 
The  rights  of  the  public  in  respect  to  these 
great  highways  of  communication  should  be 
fostered  by  the  courts;  and  it  is  one  of  the  most 
useful  functions  of  a court  of  equity  that  its 
methods  of  procedure  are  capable  of  being  made 
such  as  to  accommodate  themselves  to  the  de- 
velopment of  the  interests  of  the  public,  in  the 
progress  of  trade  and  traffic,  by  new  methods 
of  intercourse  and  transportation.” 

For  the  reasons  thus  hastily  and  briefly 
stated,  I shall  award  an  injunction  requiring 
the  defendants  to  perform  all  of  their  regular 
and  accustomed  duties  so  long  as  they  remain 
in  the  employment  of  the  complainant  com- 
pany, which  injunction,  it  may  be  as  well  to 
state,  will  be  strictly  and  rigidly  enforced. 


UNITED  STATES  CIRCUIT  COURT,  NORTHERN  DISTRICT  OF  ILLINOIS. 


Re  CHARGE  TO  GRAND  JURY  (No.  4). 
(63  Fed.  Rep.  436.) 


1.  The  wrongful  and  corrupt  agreement  between 
two  or  more  men  connected  with  the  railroad, 
whatever  their  position,  for  the  purpose  of 
creating  public  sympathy  in  a threatened  strike, 
or  any  other  purpose,  to  cause  the  mail  trains 
and  trains  carrying  interstate  commerce  to  be 
stopped,  with  acts  in  pursuance  of  such  agree- 
ment, constitutes  a conspiracy. 

2.  An  agreement  between  two  or  more  men  con- 
nected with  a railroad  company  that,  for  the 
purpose  of  creating  public  sympathy  in  a strike, 
they  will  discharge  men  from  their  employ  who 
would  otherwise  not  have  been  discharged,  in- 
tending that  such  discharge  shall  stop  the  run- 
ning of  mail  or  interstate  commerce  trains  and 


thereby  raise  public  indignation,  constitutes  a 
conspiracy. 

3.  An  agreement  between  two  or  more  men  con- 
nected with  a railroad  in  view  of  a threatened 
strike  that  they  will  not  employ  men  to  take  the 
place  of  those  who  quit  their  service,  but  wrill 
allow  mail  and  interstate  commerce  trains  to 
stand  still  for  the  purpose  merely  of  creating 
public  sympathy  or  indigation  against  the  strik- 
ers, constitutes  conspiracy,  unless  the  circum- 
stances and  situation  were  such  that  the  employ- 
ment of  new  men,  reasonably  viewed,  would 
lead  to  danger  to  them  or  to  the  railroad  prop- 
erty, or  to  any  public  interest. 
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Further  charge  by  Judge  Grosscup  (or- 
ally): 

I thiuk  it  my  duty  to  give  you  further  in- 
structions. No  man  is  above  the  law.  The 
line  of  criminality  or  innocence  is  not  drawn 
between  classes,  but  only  between  men  who 
violate  the  law  and  men  who  do  not.  The 
fact  that  a man  may  occupy  a high  position 
does  not  exempt  him  from  indictment  and  trial 
simply  because  he  does  occupy  a high  posi- 
tion. The  fact  that  a man  may  occupy  a 
lower  position  does  not  exempt  him  from  mak- 
ing known  his  grievances  to  you,  simply  be- 
cause he  may  occupy  such  a position.  Your 
door,  therefore,  ought  to  be  open  to  all  inquiry 
coming  from  every  source  that  is  founded  on 
something  more  than  mere  rumor  or  conjec- 
ture: in  other  words,  on  something  that  has 
tangible  form.  It  is  stated  in  public  print 
that  some  of  our  fellow  citizens  believe  that 
the  interruption  of  the  mails  and  of  interstate 
commerce,  into  which  you  are  inquiring,  was 
the  result  of  a conspiracy  upon  the  part  of 
men  higher  in  the  railroads  than  the  employes. 
If  two  or  more  men,  no  matter  what  their 
position  in  the  railroad  company  may  have 
been,  wrongfully  and  corruptly  agreed  among 
themselves,  either  for  the  purpose  of  creating  j 
public  sympathy  in  a threatened  strike,  or  for 
any  other  purpose,  that  they  would  cause  the 
mail  trains  and  trains  carrying  interstate  com- 
merce to  be  stopped,  and  did  acts  in  pursu- 
ance of  that  agreement,  they  are  guilty  of  con- 
spiracy. If  two  or  more  men  agreed  wrong- 


fully and  corruptly  among  themselves  that,, 
for  the  purpose  of  creating  public  sympathy 
in  this  strike,  they  would  discharge  men  from 
their  employ  who  otherwise  would  not  have 
been  discharged,  intending  that  such  discharge 
should  stop  the  running  of  the  mail  or  inter- 
state commerce  trains,  and  thereby  raise  pub- 
lic indignation,  they  would  be  guilty  of  con- 
spiracy. Jf  two  or  more  men,  in  view7  of  a 
threatened  strike,  agreed  wrongfully  and  cor- 
ruptly that  they  would  not  employ  men  to 
take  the  places  of  the  men  who  had  quitted 
the  service,  but  would  allow  the  trains  to  stand 
still  for  the  sake,  merely,  of  creating  public 
sympathy  or  indignation  against  the  strikers, 
they  would  be  guilty  of  conspiracy,  unless  the 
circumstances  and  situation  were  such  that  the 
employment  of  new  men,  reasonably  viewed, 
would  lead  to  danger  to  those  men,  or  danger 
to  the  railroad  property,  or  danger  to  any  public 
interest.  As  I said,  every  man  is  entitled  to 
bring  a complaint  of  any  one  of  these  charges 
to  your  attention,  if  he  brings  it  with  tangible 
evidence, — something  that  is  not  mere  hear- 
say, or  rumor,  but  something  upon  which  you 
can  place  your  judgment;  and  it  is  the  duty 
of  the  district  attorney  to  submit  it  to  you, 
j and  of  the  members  of  the  grand  jury  to  hear 
it.  If  there  is  anything  of  that  kind  to  be 
submitted  to  you,  I trust  it  will  be  so  sub- 
mitted in  your  sessions,  either  during  the  bal- 
ance of  the  day,  or  when  you  return  next 
week.  That  is  all  T wish  to  say  to  you. 


UNITED  STATES  CIRCUIT  COURT.  SOUTHERN  DISTRICT  OF  ILLINOIS. 


ANTHONY  J.  THOMAS  et  al., 

v. 

WABASH,  ST.  L.  & P.  R.  CO.  et  al. 


LANCASTER  MILLS  of  Clinton,  Intervenor. 
(63  Fed.  Rep.  200.) 


1.  A state  statute  prohibiting  carriers  from  limit- 
ing their  liability  for  loss  by  fire  cannot  he  made 
to  apply  to  property  being  transported  under  a 
bill  of  sale  from  a point  in  one  state  to  a point  in 
another  state,  both  foreign  to  the  state  enacting 
the  statute,  although  the  carrier’s  charter  was  4. 
granted  by  such  state  and  the  point  where  the 
loss  occurs  is  actually  within  its  boundaries. 

2.  Permitting  a shipment  of  cotton  to  lie  at  one 
station  for  eighteen  days  is  negligence  under  a 
contract  to  transport  it  within  a reasonable  time. 

3.  A carrier  who  receives  under  a contract  to 
transport  it  within  a l’easonable  time,  freight  for 


shipment  which  must  go  through  a point  at 
which  the  facilities  are  so  greatly  overcrowded 
that  a delay  will  be  necessary  at  that  point,  will 
be  liable  for  the  loss  of  the  property  caused  by 
the  delay  at  that  point. 

A carrier  which  receives  cotton  for  transporta- 
tion under  a contract  by  which  it  agrees  to  de- 
liver it  to  the  consignee  within  a reasonable  time, 
is  liable  for  its  loss  if  it  leaves  it  for  eighteen  days 
on  a barge  moored  in  a river  exposed  to  sparks 
from  passing  boats  and  engine  on  the  levee 
above,  by  some  of  which  it  is  set  on  fire. 


Decided  Sept.  U>  l&W- 


PETITION  by  the  Lancaster  Mills  to  recover  the  value  of  property  which  had  been  destroyed 
by  fire  while  in  possession  of  the  Cairo,  Vincennes  & Chicago  Line  for  transportation. 

Petition  granted. 

The  facts  are  stated  in  the  opinion. 

4 Inter  S. 
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Mr.  W.  L.  Gross  with  Messrs.  John  F.  Lewis  and  Curtis  Tilton  for  petitioner. 
Mr.  John  M.  Butler,  for  Thomas  and  Tracy,  receivers. 


Allen,  District  Judge,  delivered  the  follow- 
ing opinion: 

The  proceedings  in  this  cause  were  com- 
menced by  the  Insurance  Company  of  North 
America  to  recover  from  the  Cairo,  Vincennes 
& Chicago  Line,  in  the  hands  of  Thomas  and 
Tracy,  its  receivers,  the  invoice  value  of  700 
bales  of  cotton  destroyed  by  fire  at  Cairo,  111., 
on  the  28th  day  of  December,  1886.  The  cot-  | 
ton  was  insured  under  the  provisions  of  a gen- 
eral policy,  in  February,  1886,  in  favor  of  the 
Lancaster  Mills,  and  the  petitioners,  having 
paid  the  loss,  claim  to  have  been  subrogated  to 
the  rights  of  the  assured,  and  seek  a recovery 
against  the  carrier.  Bowles  & Son,  of  Mem- 
phis, Tenn.,  seem  to  have  bought  the  cotton 
for,  or  as  agents  of,  the  Lancaster  Mills,  had 
the  same  sent  to  a compress  company  in  that 
city,  and  afterwards  it  was  delivered  by  such 
agents  of  the  Lancaster  Mills  io  Joseph  Nash, 
agent  of  the  Cairo,  Vincennes  & Chicago  Line, 
who  gave  in  return  bills  of  lading.  The  bill 
of  lading  covering  the  cotton  on  barge  49,  ac- 
knowledged its  receipt  from  Bowles  & Son  at 
Memphis,  and  has  on  its  face  the  words,  “No- 
tify Lancaster  Mills,  Clinton,  Massachusetts.” 
It  is  a through  bill,  issued  by  the  “Cairo,  Vin- 
cennes & Chicago  Line,  in  connection  with  all 
trunk  lines  between  Cairo,  Toledo,  Cleveland, 
Detroit,  Chicago,  Buffalo,  Pittsburgh,  Phila 
delphia,  Boston,  New  York,  New  England, 
and  intermediate  points,”  and  undertook  the 
carriage  of  the  cotton  from  Memphis  to  Clin- 
ton, Mass.  It  is  signed  by  Joseph  Nash,  agent 
of  the  Cairo,  Vincennes  & Chicago  Line,  and 
contains  a clause  exempting  the  carrier  from 
liability  “for  loss  or  damage  to  any  article  or 
property  whatever,  by  fire  or  other  casualty, 
while  in  transit,  or  while  in  depots  or  other 
places  of  transshipment,  or  at  depots  or  land- 
ings at  point  of  delivery;  nor  for  loss  or  dam- 
age by  fire,  collision,  or  the  dangers  of  naviga- 
tion while  on  the  seas,  rivers,  lakes,  or  canals.” 
It  bears  date,  on  its  face,  December  13,  1886, 
but  there  is  evidently  an  error  as  to  this  date, 
as  barge  49,  with  the  700  bales  of  cotton  sub- 
sequently burned,  reached  Cairo  about  mid- 
night of  December  10.  The  bill  of  lading  was 
probably  made  on  or  about  the  8th  of  Decem- 
ber. The  petition  is  answered  by  the  receivers 
of  the  railroad  carrier,  and  raises  numerous 
questions  of  fact  and  of  law  pertaining  to  the 
alleged  right  of  recovery.  Much  evidence  has 
been  taken,  and  great  zeal  and  ability  have 
been  exhibited  by  counsel  on  both  sides.  Many 
of  the  issues  of  fact  made  by  the  answer,  and 
questions  of  law  discussed,  have  ceased  to  be 
important,  much  less  controlling,  in  view  of 
the  character  of  the  evidence  and  the  presenta- 
tion of  authorities  bearing  upon  them.  No 
question  is  made  as  to  the  fact  that  the  insur- 
ance company  paid  the  Lancaster  Mills  the 
amount  of  the  indemnity  agreed  on  between 
them,  nor  of  law  that,  having  made  such  pay- 
ment, it  has  the  same  right  to  recover  the  in- 
sured would  have  possessed  had  no  payment 
or  subrogation  occurred . 

One  of  the  first  questions  presented  is  made 
4 Inter  S. 


by  the  denial  on  the  part  of  petitioners  of  the 
validity  of  the  fire  exemption  clause  in  the  bill 
of  lading,  on  account  of  the  force  of  an  Illinois 
statute  passed  March  27,  1874,  which  provides 
‘ ‘that  whenever  any  property  is  received  by  a 
common  carrier  to  be  transported  from  one 
place  to  another  within  or  without  this  state, 
it  shall  not  be  lawful  for  such  carrier  to  limit 
his  common  law  liability  safely  to  deliver  such 
property  at  the  place  to  which  the  same  is  to 
be  transported,  by  any  stipulation  or  limita- 
tion expressed  in  the  receipt  given  for  such 
property.”  When  it  is  remembered  that  the 
bill  of  lading  was  executed,  delivered,  and  ac- 
cepted at  Memphis,  Tenn.,  that  it  contemplated 
a through  carriage  of  cotton  from  Tennessee 
to  Massachusetts,  and  that  the  power  of  the 
carrier  to  make  such  contract  has  not  been 
challenged,  the  authority  of  the  state  of 
Illinois  to  declare  invalid  a clause  in  the  con- 
tract cannot  be  admitted.  The  legislature  of 
Illinois,  in  regulating  commercial  contracts, 
cannot,  in  binding  effect,  go  beyond  the  boun- 
daries of  the  state;  and  it  does  uot  matter,  in 
this  regard,  that  the  franchise  to  the  corpora- 
tion represented  by  the  receivers,  Thomas  and 
Tracy,  was  granted  by  the  Illinois  legislature. 
They  had  the  same  rights  at  Memphis,  or  in 
any  other  place  outside  the  boundaries  of  II 
linois,  to  limit  their  common-law  liabilities, 
that  were  possessed  or  belonged  to  any  other 
contracting  party,  natural  or  artificial.  It 
may  be  assumed,  then,  that  the  carrier  had  the 
right  to  limit  his  common-law  liability,  but 
this  privilege  cannot  be  held  to  extend  to  loss 
of  goods,  intrusted  to  him  for  carriage,  caused 
by  his  own  carelessness  or  negligence.  Coun- 
sel for  receivers  make  no  such  contention.  The 
intervening  petition  in  this  case  alleges  “that 
the  loss  of  cotton  by  said  fire  was  the  result  of 
the  carelessness  and  negligence  and  delay  of 
said  receivers  of  said  Cairo,  Vincennes  & Chi- 
cago Line  while  the  said  cotton  was  in  their 
possession  in  course  of  transportation  in  pur- 
suance of  the  contract  of  transportation  afore- 
said.” Under  the  contract  of  affreightment, 
evidenced  by  the  bill  of  lading,  the  Cairo, 
Vincennes  & Chicago  Line  had  the  privilege  of 
selecting  its  own  line  of  transportation.  It 
made  choice  of  the  Missippi  Valley  Transpor- 
tation Company  from  Memphis  to  Cairo.  The 
barge  containing  the  cotton  left  Memphis  on 
the  8th  or  9th  of  December,  1886,  and  was  in 
the  city  of  Cairo  about  midnight  of  the  10th 
of  December.  The  undertaking  bound  the 
carrier  to  safely  carry  and  deliver  the  cotton 
to  the  consignee  within  a reasonable  time.  I 
cannot,  after  the  best  consideration  I have 
been  enabled  to  give  the  evidence,  resist  the 
conclusion  that  the  cotton  was  unreasonably 
detained  at  Cairo.  Reaching  there  on  the  10th, 
it  remained  on  the  same  barge  in  the  same  har- 
bor until  the  28th,  when  it  was  burned.  It  is 
urged,  in  explanation  by  counsel  for  the  re- 
ceivers, that  when  all  the  circumstances  exist- 
ing at  Cairo  at  that  time  are  duly  and  fairly 
considered,  press  of  business,  limited  facilities, 

1 the  precedence  of  cotton  coming  on  steamboats 
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to  that  arriving  on  barges,  etc.,  the  18  days 
between  the  arrival  and  the  destruction  of  the 
cotton  do  not  constitute  negligence  or  unrea- 
sonable delay  on  the  part  of  the  carrier.  And 
it  is  also  urged  that  Bowles  & Son,  agents  for 
the  Lancaster  Mills  at  Memphis,  knew  of  the 
conditions  at  Cairo  when  the  contract  for 
transportation  was  made  with  Nash.  It  is 
sufficient  to  say,  with  reference  to  this  explana- 
tion, that  the  carrier  was  bound  to  know,  when 
he  accepted  the  cotton,  that  he  had  or  could 
avail  himself  of  the  facilities  to  transport  it 
within  a fairly  reasonable  period.  Knowing 
the  conditions  at  Cairo,  he  should  not  have  re- 
ceived the  cotton  at  Memphis.  It  is  unneces- 
sary to  cite  authorities  in  support  of  the 
position  that  a carrier  is  not  bound  to  receive 
freight  when  he  has  no  facilities  for  transport- 
ing it,  or  when  his  line  is  already  overtaxed 
a ud  congested  by  freight  previously  accepted 
for  transportation.  The  Cairo,  Vincennes  & 
Chicago  Line  was  under  no  obligation  to  ac- 
cept or  receive  freight  at  Memphis,  when  it 
had  no  ability  to  transport  it  to  the  destined 
point  within  a reasonable  time.  It  chose  to  do 
so,  however,  and  cannot  be  relieved  from  its 
undertaking  because  of  difficulties  in  the  way 
of  the  performance  of  the  contract,  when  its 
agent  knew  of  such  difficulties  at  the  time  the 
contract  was  executed. 

The  contention  is  made,  however,  by  coun- 
sel for  receivers,  that,  even  if  unusual  delay 
had  occurred  at  Cairo  after  the  arrival  of  the 
cotton,  and  before  it  was  destroyed,— which  is. 
denied, — this  would  not  render  the  receivers 
liable  for  the  loss  of  the  cotton  burned,  be- 
cause such  delay  would,  at  the  most,  only  be  a 
remote,  and  not  the  proximate,  cause  of  the 
loss  of  the  cotton  by  fire.  Many  well-consid- 
ered cases  have  been  referred  to  by  the  learned 
counsel  for  the  receivers  in  support  of  his  po- 
sition, and  it  may  be  that  it  announces  a sound 
rule.  It  will  be  borne  in  mind,  however,  that 
the  negligence  imputed  to  the  carrier  in  this 
case  in  the  petition  is  not  merely  delay,  but 
“that  the  loss  of  the  cotton  by  said  fire  was  the 
result  of  the  carelessness  and  negligence  and  de- 
lay of  said  receivers  while  the  said  cotton  was 
in  their  possession,  in  course  of  transportation 
in  pursuance  of  the  contract  of  transportation 
as  aforesaid.”  If  mere  delay  constituted  all 
the  alleged  negligence  to  be  found  in  the  plead- 
ings and  evidence,  the  question  might  present 
less  difficulty,  for  the  negligence  must  be  the 
proximate,  and  not  the  remote,  cause  of  the 
burning,  to  render  the  carrier  liable.  Had 
lightning  set  the  cotton  on  fire,  or  had  one  of 
the  frequent  river  storms  destroyed  it,  the 
delay  preceding  the  accident  might  not  be  re- 
garded as  the  proximate  cause  of  the  destruc- 
tion; and  in  such  or  a like  case  in  facts  or 
principle  the  cases  cited  by  counsel  for  the  re- 
ceivers, of  Memphis  efi  C.  R.  Co.  v.  Reeves,  77  U. 
8.  10  Wall.  176.  19  L.  ed.  909;  Morrison  v. 
Davis,  20  Pa.  171,  57  Am.  Dec.  695;  Denny 
v.  New  York  Cent.  R.  Co.  18  Gray,  481,  74 
Am.  Dec.  645;  St.  Louis,  I.  M.  & S.  R.  Co.  v. 
Commercial  XJ.  Ins.  Co.  139  U.  8.  223,  85  L. 
ed.  154;  New  York  Lighterage  & Transp.  Co. 
v.  Pennsylvania  R.  Co.  43  Fed.  Rep.  172; 
Hoadley  v.  Northern  Transp.  Co.  115  Mass. 
304,  15  Am.  Rep.  106, — and  others  on  that 
line,  would  be  in  point.  The  petition,  how- 
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ever,  and  the  evidence  in  support  of  it,  go  far 
beyond  mere  delay,  charging  and  proving  sat- 
isfactorily that  the  carrier  company,  on  reach- 
ing Cairo  with  the  cotton,  on  December  10th. 
did  not  proceed  to  North  Cairo,  where  the 
Cairo,  Vincennes  & Chicago  Line  had  a wharf- 
boat,  from  which  cotton  on  that  line  of  transit 
was  carried  up  an  incline  by  tracks  into  the 
cotton  shed,  to  be  loaded  on  cars  for  the  east; 
but,  on  the  contrary,  tied  up  Barge  49,  con- 
taining the  cotton,  a distance  of  more  than  one 
mile,  at  the  foot  of  10th  Street,  at  the  public 
levee,  in  a position,  not  only  exposed  to  the 
sparks  of  passing  steamboats,  but  in  close 
proximity  to  the  tracks  of  the  Illinois  Central 
Railroad  upon  the  top  of  the  levee.  A posi 
tion  more  exposed  to  sparks  from  the  numer 
vessels  in  a busy  harbor,  and  from  the  smoke- 
stacks of  the  engines  almost  constantly  passing 
od  the  railroad,  could  not  have  been  chosen  in 
Cairo.  And  it  was  at  this  exposed  point  that 
the  barge  containing  the  cotton  was  moored, 
till  it  was  destroyed  by  fire  on  the  28th  of  De- 
cember; the  fire  originating  most  likely  from 
sparks  emitted  from  boats  on  the  river  or  en- 
gines on  the  levee.  It  is  not  mere  delay,  there 
fore,  but  negligent  delay  in  a dangerous  place, 
willful,  it  may  be  said,  and  deliberate  exposure 
of  the  cotton  to  danger  from  fire,  that  fixes  the 
liability  of  the  carrier.  The  danger  could  have 
been  foreseen,  should  have  been  foreseen,  and 
guarded  against. 

Another  ground  of  defense,  urged  apparently 
with  much  confidence  by  counsel  for  the  : 
receivers,  is  that  the  owner  of  the  cotton 
burned  on  barge  49  expressly  assumed  the 
fire  risk  while  the  cotton  was  on  the  barge,  and  f 
expressly  relieved  the  Cairo,  Vincennes  &Chi-  , 
cago  Line  and  its  receivers  from  liability  for 
loss  of  the  cotton  by  fire  while  on  the  barge; 
or,  to  put  the  matter  in  the  language  of  coun- 
sel’s brief;  “The  receivers,  by  Nash,  their 
agent,  purchased  and  paid  for  an  interest  in  I 
the  insurance  of  the  cotton  already  effected  by  i 

the  owner  in  its  open  policies  of  insurance  is-  ; 

sued  by  the  Insurance  company  of  North 
America,  to  the  extent  of  the  risk  while  the  ) 
cotton  was  on  barge  49.  Bv  these  contracts  the  j 
insurance  held  by  the  owner  inured  to  the 
benefit  of  the  receivers  to  the  extent  of  the  * 
risk  while  the  cotton  was  on  barge  49.”  This 
defense,  and  the  alleged  facts  on  which  it  is 
founded,  are  controverted  and  vigorously  de- 
nied by  petitioners.  The  receivers  insist  that 
the  shipper  assumed  the  river  risk,  and  pro- 
duce two  instruments  of  writing  purporting  to 
be  signed  by  William  Bowles  & Son,  per 
Hayes,  in  support  of  this  view.  Nash  testifies 
that  the  money  mentioned  in  the  instruments 
was  for  the  assumption  by  Bowles  & Son  of 
the  river  risk.  These  two  papers  and  Nash’s 
testimony  constitute  the  substance  of  the  re- 
ceivers’ evidence  upon  the  point.  The  peti- 
tioner produces  William  Bowles,  Jr.,  and  Mr. 
Hayes,  who  characterize  the  papers  as  forger- 
ies, and  deny  positively  that  the  shippers, 
Bowles  & Son,  ever  assumed  the  “river  risk” 
or  insurance  risk  between  Memphis  and  Cairo. 
These  two  witnesses  and  others  do  say,  how- 
ever, that  Bowles  & Son  were  paid  a rebate  by 
Nash  of  two  to  eight  cents  per  100  pounds; 
that  competition  at  Memphis  for  eastern  con- 
signments was  sharp,  and  the  payment  of  re- 


1894. 


Copp  v.  Louisville  & N.  R.  Co. 


805 


bates  usual,  it'  not  universal.  The  cross  ex- 
amination of  the  witnesses  upon  the  disputed 
point,  together  with  the  various  circumstances 
and  explanations  offered  in  evidence,  satisfies 
me  that  the  shipper  did  not  assume  any  such 
risk;  and  that,  if  he  was  paid  anything  by 


Nash  in  connection  with  the  transportation  of 
the  cotton,  it  was  in  the  nature  of  a rebate. 
No  other  point  or  question  is  deemed  of  suf- 
ficient importance  to  warrant  further  discus- 
sion in  the  case.  There  will  be  a decree  in 
favor  of  petitioner  for  $35,867. 


UNITED  STATES  CIRCUIT  COURT,  EASTERN  DISTRICT  OF  LOUISIANA. 


FRANK  T.  COPP 
v. 

LOUISVILLE  & N.  R.  CO. 
(50  Fed.  Rep.  164.) 


The  statute  of  limitations  of  the  state  in  which  the  i freight  paid  to  a carrier  in  excess  of  that  charged 
offense  was  committed  applies  in  actions  under  | other  shippers, 
the  Interstate  Commerce  Act  to  recover  back  I 


Decided  April  21,  1892. 


ON  MOTION  for  new  trial  in  an  action  to  recover  back  excessive  freight  charges.  Granted .. 
The  facts  are  stated  in  the  opinion. 


Mr.  B.  R.  Forman  for  plaintiff. 

Messrs.  Bayne  & Denegre  for  defendant. 


Billings,  District  Judge , delivered  the  fol- 1 
lowing  opinion: 

The  plaintiff  has  brought  suit  under  the  Act  j 
of  Congress  known  as  the  “Interstate  Com- 
merce Act”  (24  Stat.  at  L.  880,  §§  3,  9)  to  re- 
cover the  amount  of  freight  paid  by  him  to  the 
defendant  in  excess  of  that  paid  to  it  by  others 
for  similar  service.  An  exception  was  filed  by 
the  defendant,  interposing  the  plea  of  the  limi 
tation  or  prescription  in  force  under  the  statute 
of  the  state  of  Louisiana.  The  statute  relied 
upon  is  Rev.  Civ.  Code,  art.  3536,  which  pro- 
vides that  “ the  following  actions  are  also  pre- 
scribed by  one  year:  That  for  injurious  words, 
whether  verbal  or  written,  and  that  for  dam- 
ages caused  by  animals,  or  resulting  from  of- 
fenses or  quasi  offenses.”  It  is  claimed  by  the 
defendant  that  this  is  an  action  for  a quasi  of- 
fense, and  it  is  controlled  by  the  state  statute. 
Code  Prac.  art.  28,  declares  that  “ personal 
actions  are  grounded  on  four  causes:  Con- 
tracts, quasi  contracts,  offenses,  and  quasi  of- 
fenses;” and  article  32  further  defines  personal 
actions  arising  from  quasi  offenses  to  be  when 
the  ground  of  action  is  the  injury  done  to  an- 
other by  one  of  those  faults  which  are  not  con- 
sidered as  real  crimes  or  offenses.  It  has  not 
been  questioned,  and  I think  cannot  be  ques- 
tioned, that  the  fault  complained  of  by  the 
plaintiff  is  included  within  the  definition  of 
“ quasi  offenses.” 

The  question  is  whether  this  state  statute  of 
limitations  applies  to  this  action.  The  action 
4 Inter  S. 


I arises  from  a law  of  Congress  against  discrimi- 
nation in  the  charges  for  the  transportation  of 
j merchandise.  Where  there  has  been  discrimi- 
nation, Congress  has  created  a right  of  action 
in  favor  of  the  party  against  whom  it  has  been 
made  for  the  excess  of  the  charge  collected 
from  him,  as  compared  with  that  collected 
from  others.  It  is  to  be  observed  that  in  the 
Act  of  Congress  there  is  no  limitation  as  to 
time,  and  that,  unless  the  state  statute  applies, 
there  is  no  limitation.  On  the  other  hand,  the 
action  is  authorized  in  case  of  discrimination, 
with  or  without  damage;  and  to  that  extent  it 
is  a statute  in  the  nature  of  a statutory  provis- 
ion for  an  action  to  protect  the  interests  of  the 
public,  i.  e.,  to  secure  a uniform  rate  of  charge 
for  the  transportation  of  merchandise  by  com- 
mon carriers,  and  giving  an  action  even  in  case 
the  party  discriminated  against  had  paid  no 
more  than  the  value  of  the  service  of  transpor- 
tation. Nevertheless  it  is  a purely  civil  action, 
and,  by  denomination  or  definition,  is  within 
the  meaning  of  the  state  statute  of  limitations. 
The  question  is  whether  section  721  of  the 
United  States  Revised  States,  being  a portion 
of  section  34  of  the  Judiciary  Act  of  Septem- 
ber 24,  1789,  includes  the  limitation  or  pre- 
scription for  actions  known  as  “ quasi  of- 
fenses” contained  in  the  Louisiana  statute.  In 
Angell  on  Limitations,  § 24,  the  rule  is  laid 
down  as  follows: 

“Under  the  34th  section  of  the  Judiciary 
Act  of  1789,  the  acts  of  limitations  of  the  sev- 
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oral  states,  where  no  special  provision  has 
heen  made  by  Congress,  form  a rule  of  decis- 
ion in  the  courts  of  the  United  States;  and  the 
same  effect  is  given  to  them  as  is  given  to  them 
in  the  state  courts.” 

This  passage  from  Angelliis  adopted  bv  the 
Supreme  Court  as  a correct  statement  of  the 
law  in  Hanger  v.  Abbott,  73  U.  S.  6 Wall.  537, 
18  L.  ed.  942.  In  Townsend  v.  Jemison,  50  U. 
S.  9 How.  414,  13  L.  ed.  197,  the  Supreme 
Court  quotes  approvingly  that  in  the  courts  of 
the  United  States  the  law  of  the  former  gov- 
erns, and  says  that  “statutes  of  limitation, 
unless  the  plaintiff  can  bring  himself  within 
their  exceptions,  appertain  adtempuset  modum 
actionis  instituenda,  and  not  ad  valorem  con- 
tractus.” In  Mclver  v.  Ragan,  15  U.  S.  2 Wheat. 
29,  4 L.  ed.  176,  Chief  Justice  Marshal  says: 

“ It  would  be  going  far  to  add  to  these  excep- 
tions;” i.  e.,  those  exceptions  made  by  the  leg- 
islature. In  McCluny  v.  Billiman , 28  U.  S. 

3 Pet.  270,  7,  L.  ed.  676,  where  the  Act  of 
Congress  made  it  the  duty  of  the  registers  of 
the  land  office  to  enter,  upon  application,  cer- 
tain lands,  and  the  action  was  brought  against 
a register  for  not  having  entered  lauds  upon 
the  proper  application  of  the  plaintiff— the  ac- 
tion being  an  action  upon  the  case,  aud  the 
statute  of  Ohio  (the  suit  was  brought  in  the 
United  States  circuit  court  in  the  district  of 
Ohio)  limited  to  six  years  all  actions  upon  the 
case, — the  Supreme  Court  held  that  the  plea 
setting  up  the  state  statute  of  limitations  was  a 
good  plea.  In  that  case  one  of  the  errors  asv 
signed  was — 

“ That  no  statute  of  limitations  of  the  state 
of  Ohio,  then  in  force,  is  pleadable  in  an  action 
upon  the  case  brought  by  a citizen  of  one  state 
against  a citizen  of  another,  in  the  circuit  court 
of  the  United  States,  for  malfeasance  or  non- 
feasance in  office  in  a ministerial  officer  of  the 
general  government,  and  especially  when  the 
plaintiff’s  rights  accrued  to  him  under  a law 
of  Congress.” 

In  reply  to  this  objection,  the  court,  at  page 
278  [678]  says: 

‘ Where  the  statute  is  not  restricted  to  par- 


ticular causes  of  action,  but  provides  that  the 
action,  by  its  technical  denomination,  shall  be 
barred,  if  not  brought  within  a limited  time, 
everjr  cause  for  which  the  action  may  be  prose- 
cuted is  within  the  statute.” 

In  Ross  v.  Duval,  38  U.  S.  13  Pet.  45,  10  L. 
ed.  51 , the  Supreme  Court  applies  the  statute 
of  limitations  of  the  state  of  Virginia  to  judg- 
ments rendered  in  the  United  States  circuit 
courts.  At  page  60  [58]  the  court  says: 

“If  this,  then,  be  a limitation  law,  it  is  a 
rule  of  property;  and,  under  the  thirty-fourth 
section  of  the  Judiciary  Act,  is  a rule  of  decis- 
ion for  the  courts  of  the  United  States.” 

In  Michigan  Ins.  Bank  v.  Eldred,  130  U.  S. 

693,  32  L.  ed.  1080,  it  is  reiterated,  as  the  result 
of  all  the  decisions  of  the  Supreme  Court,  that 
the  statutes  of  limitations  were  laws  of  the  sev- 
eral states,  and  under  the  thirty-fourth  section 
of  the  Act  of  1789,  in  the  absence  of  special 
provision  by  Congress,  were  binding  upon 
the  courts  of  the  United  States,  as  they  would 
be  upon  the  courts  of  the  state  in  which  the 
United  States  courts  sit.  In  this  case  the  su- 
preme court  of  this  state  has  held  that  the 
United  States  circuit  courts  had  exclusive  ju 
risdiction  over  the  actions  arising  under  the 
Act  of  Congress  under  which  this  action  is 
brought.  But  I do  not  see  that  the  exclusive 
jurisdiction  of  the  United  States  courts  affects 
the  question  presented  here;  for,  if  the  statute 
would  control  the  matter  in  the  state  courts  in 
case  they  had  jurisdiction,  the  statute  is  nev- 
ertheless the  rule  of  decision.  The  binding  ! 
force  of  the  state  statute  of  limitations  upon 
the  United  States  courts  in  cases  where  they 
have  jurisdiction  comes  from  section  34  of  the  « 
Judiciary  Act,  and  the  statute  made  a rule  of  * 
decision,  in  cases  to  which  it  applies,  equally 
whether  the  state  courts  also  have  jurisdiction  \ 
or  not.  The  statute  becomes  a rule  of  prop- 
erty in  the  United  States  courts,  if  it  would  in 
elude  a similar  action  in  the  state  court.  My  ! 

conclusion  is  that  the  statute  of  limitation  of  i 

the  state  applies  to  this  case. 

The  motion  for  a new  trial  will  therefore  be  j 
granted. 


UNITED  STATES  CIRCUIT  COURT,  NORTHERN  DISTRICT  OF  IOWA. 


MURRAY 

v. 

CHICAGO  & N.  W.  R.  CO. 
(62  Fed.  Rep.  24.) 


1.  The  pi'ineiples  ot  the  common  law  apply  to  con- 
troversies in  the  Federal  courts  in  matters  of  na- 
tional control  so  far  as  they  are  applicable  to  the 
subject-matter. 

2.  The  duties  and  obligations  of  carriers  to  their 
patrons  when  engaged  in  interstate  commerce 
are  governed  by  the  common  law,  in  the  absence 
of  any  legislation  of  Congress  on  the  subject. 

3.  The  fact  that  a subject  like  interstate  commerce 
is  beyond  state  legislative  control  is  not  ipso  facto 


exclude  the  jurisdiction  of  state  courts  from  cases 
growing  out  of  such  commerce. 

4.  The  concealment  from  a shipper  of  the  fact  that 
the  rates  charged  him  were  excessive  and  that  re- 
bates were  secretly  given  to  others  and  false  rep- 
resentations as  to  these  facts,  do  not  take  a cause 
of  action  for  the  recovery  of  the  excess  paid  by 
him  out  of  the  statute  of  limitations,  as  the  case 
is  not  based  on  fraud. 
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ON  DEMURRER  to  the  petition  in  an  action  brought  to  recover  back  unreasonable  charges 
for  the  transportation  of  freight.  Demurrer  sustained. 

The  facts  are  stated  in  the  opinion. 


Messrs.  Hubbard  & Dawley  for  defendant,  in  support  of  demurrer. 
Messrs.  Rickel  & Crocker  for  plaintiff,  contra. 


Shiras,  District  Judge , delivered  the  opin- 
ion of  the  court  : 

In  the  amended  petition  filed  in  this  cause 
it  is  averred  that  during  the  years  1875  to 
1887,  inclusive,  the  plaintiff  was  engaged  at 
Belle  Plaine,  Iowa,  in  the  business  of  buy- 
ing and  shipping  to  Chicago  grain,  cattle, 
and  hogs,  the  same  being  shipped  in  car-load 
lots  over  the  line  of  railway  owned  and  oper- 
ated by  the  defendant  company  ; that,  at  the 
several  times  when  the  shipments  were  made, 
the  defendant  company  had  posted  at  its  sta- 
tions, including  that  at  Belle  Plaine,  printed 
lists  containing  the  tariff  rates  charged  by 
the  company  for  the  transportation  of  freight 
over  its  line;  that,  when  plaintiff  shipped 
his  stock,  he  applied  to  the  defendant  and 
its  station  agent  at  Belle  Plaine  for  the  low- 
est freight  rates  charged,  and  was  answered 
by  the  defendant  and  its  station  agent  that 
the  posted  rates  were  the  lowest  and  only 
rates  charged  by  the  company,  no  rebates  or 
concessions  in  any  form  being  made  there- 
from to  any  one  ; that  thereupon  the  plain- 
tiff shipped  his  stock,  and  paid  the  posted 
rates  therefor ; that  in  fact  such  representa- 
tions were  false,  and  were  made  to  mislead 
the  plaintiff ; that  in  fact,  as  the  defendant 
and  its  agents  well  knew,  rebates  and  conces- 
sions were  then  being  made  to  other  parties 
who  were  competitors  in  business  of  the 
plaintiff,  to  the  great  injury  of  plaintiff; 
that  the  fact  that  these  rebates  were  allowed 
to  the  competitors  of  plaintiff  was  kept  con- 
cealed by  the  defendant,  and  was  not  discov- 
ered by  the  plaintiff  until  within  18  months 
previous  to  the  commencement  of  this  action  ; 
that  upon  shipments  of  grain  made  from 
points  west  of  Belle  Plaine  to  Chicago  the 
defendant  charged  the  shippers  thereof  some 
$15  per  car  less  than  it  was  then  charging 
the  plaintiff  for  shipping  the  same  kind  of 
grain  from  Belle  Plaine  to  Chicago,  thus  dis- 
criminating against  the  plaintiff,  and  com- 
pelling him  to  pay  an  excessive  and  un- 
reasonable rate.  To  recover  the  damages 
claimed  to  have  been  thus  caused  him,  the 
plaintiff  brought  this  action  in  the  superior 
court  of  the  city  of  Cedar  Rapids,  Iowa, 
whence  it  was  removed  to  this  court  upon 
the  application  of  the  defendant  company. 
On  part  of  the  defendant,  a motion  for  a 
more  specific  statement  has  been  filed,  fol- 
lowed by  a demurrer,  and  both  have  been 
submitted  to  the  court. 

The  principal  point  made  in  the  demurrer 
is  that  the  petition  on  its  face  shows  that  the 
shipments  made  from  Belle  Plaine,  Iowa,  to 
Chicago,  111. , were  in  the  nature  of  interstate 
commerce,  the  regulation  of  which  is  reserved 
to  Congress,  exclusively,  by  section  8,  art. 
1.  of  the  Constitution  of  the  United  States. 
4 Enter  S. 


and  that,  at  the  dates  of  the  several  ship- 
ments in  the  petition  described,  there  was 
no  Act  of  Congress  or  other  law  regulating- 
commerce  between  the  several  states.  If  I 
understand  correctly  the  position  of  the  de- 
fendant company,  it  is  that,  as  this  action 
was  commenced  in  the  state  court,  this  court, 
upon  removal,  succeeds  only  to  the  jurisdic- 
tion which  the  state  court  might  have  exer- 
cised rightfully  in  case  no  removal  had  been 
had  ; that  in  the  state  court  the  action  could 
not  be  maintained  for  two  reasons  : First, 

that  as  section  8,  art.  1,  of  the  Constitution 
of  the  United  States  confers  the  right  to  reg- 
ulate interstate  commerce  exclusively  upon 
Congress,  thereby  depriving  the  states  of  the 
power  to  legislate  touching  the  same,  it  fol- 
lows that  state  courts  are  deprived  of  all  ju- 
risdiction over  cases  growing  out  of  inter- 
state commerce ; and,  second,  that  there  is 
no  common  law  of  the  United  States  ; that  the 
common  law  of  England  has  become  the  com- 
mon law  of  the  several  states,  in  such  sense 
that  each  state  has  its  own  common  law  ;'and 
that  the  common  law  of  the  state  of  Iowa 
cannot  be  applied  to  interstate  commerce, 
in  view  of  the  provisions,  already  cited,  of 
the  Constitution  of  the  United  States.  Deal- 
ing with  these  propositions  in  the  reverse 
order  of  their  statement,  is  it  true  that  the 
principles  of  the  common  law  are  not  in  force 
in  the  United  States  with  respect  to  such  sub- 
jects as  are  placed  within  the  exclusive  con- 
trol of  Congress?  It  will  not  be  questioned 
that,  before  the  Revolution,  the  common  law 
was  in  force,  so  far  as  applicable,  in  the  sev- 
eral colonies  then  existing.  Thus,  in  United 
States  v.  Reid , 58  U.  S.  12  How.  361-363,  13 
L.  ed.  1023,  1024,  it  is  said  : 

“ The  colonists  who  established  the  English 
colonies  in  this  country  undoubtedly  brought 
with  them  the  common  and  statute  laws  of 
England,  as  they  stood  at  the  time  of  their 
emigration,  so  far  as  they  were  applicable 
to  the  situation  and  local  circumstances  of 
the  colony.” 

When  the  Constitution  of  the  United  States 
was  adopted,  it  was  based  upon  the  general 
principles  of  the  common  law,  and  its  cor- 
rect interpretation  requires  that  the  several 
provisions  thereof  shall  be  read  in  the  light 
of  these  general  principles.  The  final  dis- 
ruption of  all  political  ties  between  the  col- 
onies and  the  mother  country  did  not  termi- 
nate the  existence  of  the  common  law  in  the 
colonies.  It  came  originally  into  the  several 
colonies,  not  by  force  of  legislative  enact- 
ments to  that  effect  by  the  parliament  of 
Great  Britain,  and  the  effect  of  which  might 
be  held  to  have  terminated  when  the  colonies 
became  independent,  but,  as  is  said  by  Mr. 
Justice  Story,  speaking  for  the  Supreme  Court 
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in  Van  Ness  v.  Pacard,  27  U.  S.  2 Pet.  137- 
144,  7 L.  ed.  374-377. 

“Our  ancestors  brought  with  them  its  gen- 
eral principles  and  claimed  it  as  their  birth- 
right ; but  they  brought  with  them  and 
adopted  only  that  portion  which  was  appli- 
cable to  their  situation.  ” 

In  Cooley,  Const.  Lim.  31,  it  is  said: 
“From  the  first  the  colonists  in  America 
claimed  the  benefit  and  protection  of  the  com- 
mon law.  In  some  particulars,  however,  the 
common  law,  as  them  existing  in  England, 
was  not  suited  to  their  condition  and  circum- 
stances in  the  new  country,  and  those  partic- 
ulars they  omitted  as  it  was  put  in  practice 
by  them.  They  also  claimed  the  benefit  of 
such  statutes  as,  from  time  to  time,  had  been 
enacted  in  modification  of  this  body  of  rules  ; 
and,  when  the  difficulties  with  the  home  gov- 
ernment sprung  up,  it  was  a source  of  im- 
mense moral  power  to  the  colonists  that  they 
were  able  to  show  that  the  rights  they  claimed 
were  conferred  by  the  common  law,  and  that 
the  king  and  parliament  were  seeking  to  de- 
prive them  of  the  common  birthright  of  Eng- 
lishmen. . . . While  colonization  con- 

tinued,— that  is  to  say,  until  the  war  of  the 
Revolution  actually  commenced, — these  de- 
cisions were  authority  in  the  colonies,  and 
the  changes  made  in  the  common  law  up  to 
the  same  period  were  operative  in  America 
also,  if  suited  to  the  condition  of  things 
here.  The  opening  of  the  war  of  the  Revo- 
lution is  the  point  of  time  at  which  the  com 
tinuous  stream  of  the  common  law  became 
divided,  and  that  portion  which  had  been 
adopted  in  America  flowed  on  by  itself,  no 
longer  subject  to  changes  from  across  the 
ocean,  but  liable  still  to  be  gradually  modi- 
fied through  changes  in  the  modes  of  thought 
and  of  business  among  the  people,  as  well  as 
through  statutory  enactments.  The  colonies 
also  had  legislatures  of  their  own,  by  which 
laws  had  been  passed  which  were  in  force 
at  the  time  of  the  separation,  and  which  re- 
mained unaffected  thereby.  When,  there- 
fore, they  emerged  from  the  colonial  condi- 
tion into  that  of  independence,  the  laws 
which  governed  them  consisted — First,  of 
the  common  law  of  England,  so  far  as  they 
had  tacitly  adopted  it,  as  suited  to  their  con- 
dition ; second,  of  the  statutes  of  England 
or  of  Great  Britain,  amendatory  of  the  com- 
mon law,  which  they  had  in  like  manner 
adopted  ; and,  third,  of  the  colonial  statutes. 
The  first  and  second  constituted  the  American 
common  law,  and  by  this,  in  great  part,  are 
rights  adjudged  and  wrongs  redressed  in  the 
American  states  to  this  day.” 

Thus  it  appears  that,  when  the  Constitu- 
tion of  the  United  States  was  adopted,  the 
general  rules  of  the  common  law,  in  so  far 
as  they  were  applicable  to  the  conditions  then 
existing  in  the  colonies,  and  subject  to  the 
modifications  necessary  tp  adapt  them  to  the 
uses  and  needs  of  the  people,  were  recognized 
and  were  in  force  in  the  colonies,  and  the 
people  thereof  were  entitled  to  demand  the 
enforcement  thereof  through  the  judicial  tri- 
bunals then  existing.  The  adoption  of  the 
Constitution  did  not  deprive  the  people  of 
the  several  colonies  of  the  protection  and  ad- 
vantages of  the  common  law.  The  Consti 
4 Inter  S. 


tution  itself  recognizes  the  fact  of  the  con- 
tinued existence  of  the  common  law.  and 
indeed  it  is  based  upon  the  principles  there- 
of, and  its  correct  interpretation  requires 
that  its  provisions  shall  be  read  and  construed 
in  the  light  thereof.  By  section  2,  art.  3, 
of  the  Constitution  it  is  "declared  that : 

“The  judicial  power  shall  extend  to  all 
cases  in  law  and  equity,  arising  under  this 
Constitution  ; the  laws  of  the  United  States, 
and  treaties  made  or  which  shall  be  made, 
under  their  authority ; . . . to  all  cases 

of  admiralty  and  maritime  jurisdiction. 

ri 

In  this  section  we  have  a clear  recognition 
of  the  existence  of  the  several  systems  of  law, 
equity,  and  admiralty.  The  section  does  not 
create  these  systems,  but,  recognizing  their 
existence,  it  declares  the  extent  of  Federal 
jurisdiction  in  regard  thereto.  The  rules 
and  principles  which  form  the  laws  maritime 
are  not  created  by  the  Constitution,  for,  as 
is  said  by  Chief  Justice  Marshall,  in  Ameri- 
can Ins.  Co.  v.  356  Bales  of  Cotton , 26  U.  S. 

1 Pet.  511-546,  7 L.  ed.  242-256  : 

“A  case  in  admiralty  does  not,  in  fact, 
arise  under  the  Constitution  or  laws  of  the 
United  States.  These  cases  are  as  old  as  navi- 
gation itself,  and  the  law,  admiralty  and 
maritime,  as  it  has  existed  for  ages,  is  ap- 
pl  ied  by  our  courts  to  the  cases  as  they  arise.  ” 

In  New  Jersey  Steam  Nan.  Co.  v.  Merchants 
Bank  of  Boston , 47  U.  S.  6 How.  344-390,  \ 

12  L.  ed.  465-485,  it  is  declared  that : • 

“By  the  Constitution,  the  entire  admiralty 
power  of  the  country  is  lodged  in  the  Federal 
judiciary,  and  Congress  intended,  by  the  j 
ninth  section,  to  invest  the  district  courts  * 
with  this  power,  as  courts  of  original  juris- 
diction. ” 

The  Constitution  does  not  create  a system 
of  maritime  law,  nor  does  it  enact  that  the 
system,  as  prevailing  in  England  or  in  Eu-  I 
rope,  shall  become  the  law  of  the  United  ; 

States  ; but,  recognizing  the  fact  that  the  law  - 

maritime  was  then  in  force  in  the  colonies,  ( 
it  confers  the  jurisdiction  upon  the  Federal 
courts.  The  same  is  true  of  the  equitable  j 
jurisdiction.  It  is  certainly  not  necessary  J * 
to  cite  authorities  in  support  of  the  proposi-  < 
tion  that  the  Constitution  of  the  United 
States  neither  created  nor  enacted  a system 
of  equitable  jurisprudence  and  procedure, 
but,  recognizing  the  existence  of  the  system, 
it  conferred  upon  the  courts  of  the  United 
States  jurisdiction  in  equity,  maintaining 
the  pre-existing  distinction  between  equit-  ; 
able  and  legal  remedies.  Is  it  not  clear  that 
the  same  is  true  in  regard  to  the  common 
law?  At  the  time  of  the  adoption  of  the 
Constitution  there  was  in  existence  in  the 
colonies  the  system  of  the  common  law,  of 
equity,  and  of  admiralty.  It  was  not  the 
purpose  of  the  Constitution  to  abrogate  any 
one  of  these  systems.  One  of  the  main  ob-  , 
jects  sought  to  be  accomplished  was  to  es-  J 
tablish  the  extent  of  the  legislative  and  ju- 
dicial powers  of  the  national  government 
then  being  created.  Owing  to  the  fact  that 
it  was  not  proposed  to  destroy  the  state 
governments  then  existing,  but,  continuing 
these,  to  create  a national  government,  to 
be  paramount  and  supreme  within  its  limited 
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sphere,  it  became  a necessity  that  the  extent 
of  the  powers  of  each  government  should  be 
defined ; and,  in  a general  sense,  it  may  be 
said  that  the  plain  adopted  was  to  confer 
upon  the  national  government  the  power  of 
control  over  subjects  affecting  the  country  or 
people  at  large,  reserving  to  the  states  con- 
trol over  all  that  are  local,  or  which  do  not 
require  a uniform  system  or  law  for  their 
proper  regulation.  Can  it  be  denied  that, 
at  the  time  of  the  adoption  of  the  Constitu 
tion,  the  people  of  the  several  states  possessed 
the  rights,  and  were  subject  to  the  duties 
and  obligations,  recognized  and  enforced  by 
the  principles  and  modes  of  procedure  form- 
ing the  separate  systems  of  law,  equity,  and 
admiralty?  Is  there  any  ground  for  holding 
that  it  was  the  purpose  of  the  Constitution 
to  recognize  the  continuing  existence  of  the 
systems  of  equity  and  admiralty,  but  to  deny 
the  existence  of  the  common  law,  or  to  re- 
fuse its  recognition?  Such  a construction  of 
its  provisions  is  clearly  inadmissible.  The 
principles  and  modes  of  procedure  of  the 
three  systems  of  law,  equity,  and  admiralty, 
in  force  previous  to  the  adoption  of  the  Con- 
stitution, remained  in  force  after  its  adop- 
tion, save  as  to  such  modification  as  were 
created  by  the  provisions  of  the  Constitution. 
That  this  is  the  true  view7  of  the  question 
appears,  not  only  from  the  references  found 
in  the  Constitution,  and  the  amendments 
thereto,  to  the  common  law,  as  a recognized 
and  existing  system,  but  in  the  Judiciary 
Act  of  1789  the  several  branches  of  the  law7, 
such  as  the  law7  of  nations,  the  common  law7, 
the  admiralty  and  maritime  law,  and  equity 
are  fully  recognized  as  then  existing,  and 
the  jurisdiction  arising  under  the  same  is 
divided  between  the  courts  created  by  that 
Act.  That  the  principles  of  the  common  law 
have  always  been  recognized  and  enforced 
in  proper  cases  by  the  courts  of  the  United 
States  is  a proposition  so  plain  that  a cita- 
tion of  the  cases  is  not  necessary  for  its  sup- 
port ; yet,  to  show  the  course  of  judicial  ac- 
tion in  this  particular,  a few  of  the  numerous 
cases  to  be  found  in  the  decisions  of  the  Su- 
preme Court  wrill  be  quoted  from. 

In  Cox  v.  United  States , 31  U.  S.  6 Pet. 
172-204,  8 L.  ed.  359-371,  wherein  suit  was 
brought  in  the  United  States  court  in  Louisi- 
ana upon  the  bond  of  a navy  agent,  it  was 
held  that  the  bond  must  be  deemed  to  be  a 
contract  performable  at  the  city  of  Washing-, 
ton.  “and  the  liability  of  the  parties  must 
be  governed  by  the  rules  of  the  common  law.  ” 
To  the  same  effect  is  the  ruling  in  Duncan 
v.  United  States,  32  U.  S.  7 Pet.  435,  8 L. 
ed.  739.  In  Swift  v.  Tyson,  41  U.  S.  16  Pet. 
1-18,  10  L.  ed.  865-871, — a case  involving  the 
law  of  negotiable  paper, — the  Supreme  Court 
held  that  the  provisions  of  the  thirty- fourth 
section  of  the  Judiciary  Act  of  1789  did  not 
require  the  courts  of  the  United  States  to  fol- 
low the  ruling  of  the  state  courts  upon  the 
principles  established  in  the  general  com- 
mercial law,  it  being  said  by  Mr.  Justice 
Story,  speaking  for  the  court,  that : 

“We  have  not  now7  the  slightest  difficulty 
in  holding  that  this  section,  upon  its  true  in- 
tendment and  construction,  is  strictly  lim- 
ited to  local  statutes  and  local  usages  of  the 
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character  before  stated,  and  does  not  extend 
to  contracts  and  other  instruments  of  a com- 
mercial nature,  the  true  interpretation  and 
effect  whereof  are  to  be  sought,  not  in  the 
decisions  of  the  local  tribunals,  but  in  the 
general  principles  and  doctrines  of  commer- 
cial jurisprudence.” 

To  the  same  effect  is  the  ruling  in  Oates 
v.  First  Nat.  Bank  of  L/nited  States,  100  U. 
S.  239,  25  L.  ed.  580,  and  Brooklyn  City  & 
N.  R.  Co.  v.  National  Bank  of  the  Republic, 
102  U.  S.  14,  26  L.  ed.  61.  In  the  latter 
case  it  is  said  : 

“The  decisions  of  the  New  York  court, 
which  we  are  asked  to  follow  in  determin- 
ing the  right  of  parties  under  a contract 
there  made,  are  not  in  exposition  of  any  leg- 
islative enactment  of  that  state.  They  ex- 
press the  opinion  of  that  court,  not  as  to  the 
rights  of  parties  under  any  law  local  to  that 
state,  but  as  to  their  rights  under  the  gen- 
eral commercial  law  existing  throughout  the 
Union,  except  where  it  may  have  been  modi- 
fied or  changed  by  some  local  statute.  It  is 
a law  not  peculiar  to  one  state,  or  dependent 
upon  local  authority,  but  one  arising  out  of 
the  usages  of  the  commercial  world.” 

In  Fenn  v.  Holme , 62  U.  S.  21  How.  481— 
484,  16  L.  ed.  198,  199,  it  is  said: 

“In  every  instance  in  which  this  court  has 
expounded  the  phrases  ‘proceedings  at  com- 
mon law’  and  ‘proceedings  in  equity, ' with 
reference  to  the  exercise  of  the  judicial  pow- 
ers  of  the  courts  of  the  United  States,  .they 
will  be  found  to  have  interpreted  the  former 
as  signifying  the  application  of  the  defini- 
tions and  principles  and  rules  of  the  com- 
mon law7  to  rights  and  obligations  essentially 
legal,  and  the  latter  as  meaning  the  admin- 
istration with  reference  to  equitable,  as  con- 
tradistinguished from  legal,  rights  of  the 
equity  law,  as  defined  and  enforced  by  the 
court  of  chancery  in  England.” 

In  New  fork  Cent.  R.  Co.  v.  Lockwood,  84 
U.  S.  17  Wall.  357,  21  L.  ed.  627,  the  ques- 
tion of  the  power  of  a common  carrier  to  ex- 
empt himself  by  contract  from  the  liability 
placed  upon  him  by  the  common  law7  is  dis- 
cussed at  length,  and  it  was  held  that  the 
court  was  bound  to  decide  the  question  upon 
the  ground  of  public  policy,  and  according 
to  the  principles  of  general  commercial  law. 

The  case  of  Kohl  v.  United  States,  91  U. 
S.  367,  374-376,  23  L.  ed.  449,  452,  presented 
the  question  whether  the  United  States  could 
exercise  the  right  of  eminent  domain  for  the 
purpose  of  condemning  land  in  the  city  of 
Cincinnati,  to  be  used  as  a site  for  a public 
postoffice.  The  right  w7as  maintained,  it 
being  said  that : 

“When  the  power  to  establish  postoffices 
and  fo  create  courts  within  the  states  was 
conferred  upon  the  Federal  government,  in- 
cluded in  it  wTas  authority  to  obtain  sites  for 
such  offices  and  for  such  courthouses,  and  to 
obtain  them  by  such  means  as  w7ere  knowm  and 
appropriate.  The  right  of  eminent  domain 
was  one  of  those  means,  well  known  when 
the  Constitution  was  adopted,  and  employed 
to  obtain  lands  for  public  uses.  Its  exist- 
ence, therefore,  in  the  grantee  of  that  powrer, 
ought  not  to  be  questioned.  . . The 

right  of  eminent  domain  always  was  a right 
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at  common  law.  It  was  not  a right  in  equity, 
nor  was  it  even  the  creature  of  a statute.  The 
time  of  its  exercise  may  have  been  prescribed 
by  statute,  but  the  right  itself  was  superior 
to  any  statute.  . ...  It  is  difficult,  then, 
to  see  why  a proceeding  to  take  land  by  vir- 
tue of  the  government’s  eminent  domain,  and 
determining  the  compensation  to  be  made  for 
it,  is  not,  within  the  meaning  of  the  statute, 
a suit  at  common  law,  when  initiated  in  a 
court.  It  is  an  attempt  to  enforce  a legal 
right.” 

In  Moore  v.  United  States,  91  U.  S.  270,  23 
L.  ed.  346,  the  question  was,  by  what  law 
is  the  Court  of  Claims  to  be  governed  in  re- 
spect to  the  admission  of  evidence  in  the 
hearings  had  before  it?  and  the  Supreme 
Court  held  that : 

“In  our  opinion  it  must  be  governed  by 
law  ; and  we  know  of  no  system  of  law  by 
which  it  should  be  governed  other  than  the 
common  law.  That  is  the  system  from  which 
our  judicial  ideas  and  legal  definitions  are 
derived.  The  language  of  the  Constitution 
and  of  many  acts  of  Congress  could  not  be 
understood  without  reference  to  the  common 
law.  The  great  majority  of  contracts  and 
transactions  which  come  before  the  Court  of 
Claims  for  adjudication  are  permeated,  and 
are  to  be  adjudged,  by  the  principles  of  the 
common  law.” 

In  Atchison,  T.  & S.  F.  R.  Co.  v.  Denver 
cfc  N.  0.  R.  Co.  110  U.  S.  667-681,  28  L.  ed. 
291-296,  it  is  said  : 

“ The  Atchison,  Topeka,  & Santa  Fe  Com- 
pany, as  the  lessee  of  the  Pueblo  & Arkansas 
Valley  Railroad,  has  the  statutory  right  to 
establish  its  own  stations,  and  to  regulate 
the  time  and  manner  in  which  it  will  carry 
persons  and  property,  and  the  price  to  be 
paid  therefor.  As  to  all  these  matters  it  is 
undoubtedly  subject  to  the  power  of  legisla- 
tive regulation,  but,  in  the  absence  of  regula- 
tion, it  owes  only  such  duties  to  the  public, 
or  to  individuals,  associations,  or  corpora- 
tions, as  the  common  law,  or  some  custom 
having  the  force  of  law,  has  established  for 
the  government  of  those  in  its  condition.” 

In  Baltimore  & 0.  R.  Co.  v.  Baugh,  149 
U.  S.  378,  37  L.  ed.  778,  was  presented  the 
question  whether  the  engineer  and  fireman 
of  a locomotive  engine  are  fellow  servants, 
so  that  the  fireman  could  not  recover  from  the 
railway  company  damages  for  injuries  caused 
by  the  negligence  of  the  engineer,  there  be- 
ing no  statutory  enactment  to  that  effect  in 
the  state  of  Ohio,  wherein  the  accident  hap- 
pened. Under  the  decisions  of  the  supreme 
court  of  Ohio,  liability  on  part  of  the  rail- 
way company  existed  ; but  the  Supreme  Court 
of  the  United  States  refused  to  follow  these 
rulings,  holding  that : 

“The  question  is  essentially  one  of  general 
law.  It  does  not  depend  upon  any  statute  ; 
it  does  not  spring  from  any  local  usage  or 
custom  ; there  is  in  it  no  rule  of  property, 
but  it  rests  upon  those  considerations  of  right 
and  justice  which  have  been  gathered  into 
the  great  body  of  the  rules  and  principles 
known  as  the  ‘common  law.’  There  is  no 
question  as  to  the  power  of  the  states  to  leg- 
islate and  change  the  rules  of  the  common 
law  in  this  respect,  as  in  others  ; but,  in  the 
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absence  of  such  legislation,  the  question  is 
one  determinable  only  by  the  general  princi- 
ples of  that  law.” 

Citations  of  this  character  from  the  decis- 
ions of  the  Supreme  Court  might  be  contin- 
ued almost  without  limit.  From  them  it 
appears,  beyond  question,  that  the  Constitu- 
tion, the  Judiciary  Act  of  1789,  and  all  sub- 
sequent statutes  upon  the  same  subject  are 
based  upon  the  general  principles  of  the  com- 
mon law,  and  that,  to  a large  extent,  the 
legislative  and  judicial  action  of  the  govern- 
ment would  be  without  support  and  without 
meaning  if  they  cannot  be  interpreted  in  the 
light  of  the  common  law.  When  the  Consti- 
tution was  adopted,  it  was  not  the  design  of 
the  framers  thereof  to  create  any  new  systems 
of  general  law,  nor  to  supplant  those  already 
in  existence.  At  that  time  there  were  in  ex- 
istence and  in  force  in  the  colonies  or  states, 
and  among  the  people  thereof,  the  law  of 
nations,  the  law  admiralty  and  maritime, 
the  common  law,  including  commercial  law, 
and  the  system  of  equity.  Upon  these  foun- 
dations the  Constitution  was  erected.  The 
problem  sought  to  be  solved  was  not  whether 
the  Constitution  should  create  or  enact  a law 
of  nations,  of  admiralty,  of  equity,  or  the 
like,  but  rather  how  should  the  executive, 
legislative,  and  judicial  powers  and  duties 
based  upon  these  systems,  and  necessary  for 
the  proper  development  and  enforcement 
thereof,  be  apportioned  between  the  national 
and  state  governments.  The  principles,  du- 
ties, and  obligations  inhering  in  these  sys- 
tems of  law  were  already  in  force.  The  Con- 
stitution neither  created  nor  adopted  them, 
but,  recognizing  the  fact  that  they  were  in 
fact  in  existence,  and  were  the  possessions 
of  the  people,  it  proceeded  to  apportion  the 
exercise  thereof  between  the  national  and 
state  governments.  The  general  line  of  di- 
vision, as  already  said,  is  based  upon  the 
principle  of  national  control  over  subjects 
affecting  the  country  and  the  people  as  a 
whole,  and  wherein  uniformity  of  rule  and 
control  is  desirable,  if  not  indispensable,  and 
of  state  control  over  subjects  of  local  inter- 
ests. The  result  was  that  upon  the  national 
government  was  conferred,  as  to  some  sub- 
jects, paramount  and  exclusive  control  ; as 
to  others,  paramount,  but  not  exclusive,  con- 
trol, unless  Congress  by  legislation  excluded 
state  action  ; as  to  others,  control  concurrent 
with  the  states.  The  division  thus  made  is 
as  to  the  subjects  of  legislative  and  judicial 
jurisdiction,  and  not  a division  of  systems 
of  law.  The  Constitution  does  not  place  un- 
der national  control  the  law  of  nations  and  of 
admiralty,  and  under  state  control  common 
law  and  equity,  but  it  divides  the  subjects 
of  governmental  control,  and  each  subject 
carries  with  it  the  law  or  system  appropriate 
thereto.  The  subject-matter  of  dealing  with 
other  nations  is  conferred  exclusively  upon 
the  national  government,  and  of  necessity  all 
questions  arising  under  the  law  of  nations 
and  the  right  to  seek  changes  in  this  law 
by  conventions  with  other  governments  are 
committed  to  the  national  government.  The 
right  to  regulate  foreign  commerce  is  con- 
ferred exclusively  upon  Congress,  and  of  ne- 
cessit}r  that  confers  upon  the  national  legis- 
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] ature  and  judiciary  the  duty  of  enforcing 
the  law  maritime.  The  right  to  regulate 
interstate  commerce  is  conferred  exclusively 
upon  Congress,  and,  when  it  legislates,  the 
resulting  statute  will  be  interpreted  with  ref- 
erence to  the  general  principles  of  the  com- 
mon law.  In  the  absence  of  congressional 
regulation  of  interstate  commerce,  the  courts 
called  upon  to  decide  cases  arising  out  of 
interstate  commerce  must  apply  the  princi- 
ples of  the  common  law.  So,  also,  when 
called  upon  to  decide  cases  arising  out  of 
intrastate  commerce,  when  there  is  no  state 
statute  or  law  applicable  thereto,  the  courts 
must  apply  the  common  law.  The  appor- 
tionment of  control  over  foreign,  inter-and 
intrastate  commerce,  made  by  the  Consti- 
tution, did  not  affect  the  applicability  of 
the  common  law  thereto.  It  divided  the  con- 
trol over  the  general  subject  of  commerce, 
and  apportioned  to  the  national  government 
exclusive  legislative  control  over  foreign 
and  interstate  commerce  ; and  this  apportion- 
ment carried  with  it  the  right  to  confer  upon 
the  national  judiciary  jurisdiction  over  cases 
involving  foreign  and  interstate  commerce, 
and,  in  the  exercise  of  this  jurisdiction,  the 
courts  are  bound  by  the  general  principles 
of  the  common  law,  save  where  the  same  have 
been  changed  by  legislative  enactment. 

To  me  it  seems  clear,  beyond  question, 
that  neither  in  the  Constitution,  nor  iu  the 
statutes  enacted  by  Congress,  nor  in  the 
judgments  of  the  Supreme  Court  of  the 
United  States  can  there  be  found  any  sub- 
stantial support  for  the  proposition  that, 
since  the  adoption  of  the  Constitution,  the 
principles  of  the  common  law  have  been 
wholly  abrogated  touching  such  matters  as 
are  by  that  instrument  placed  within  the  ex- 
clusive control  of  the  national  government. 
But  it  is  not  to  be  denied  that  support  to  .the 
proposition  is  to  be  found  in  part  of  the  rea 
soning  employed  by  Mr.  Justice  Matthews 
in  announcing  the  opinion  of  the  Supreme 
Court  in  Smith  v.  Alabama.  124  U.  S.  465, 
31  L.  ed.  508,  1 Inters.  Com.  Rep.  804. 
This  case  came  before  the  Supreme  Court 
upon  a writ  of  error  bringing  into  review  a 
judgment  of  the  supreme  court  of  Alabama 
affirming  a judgment  of  the  city  court  of 
Mobile  in  habeas  corpus  proceedings,  and 
which  presented  the  question  whether  a stat- 
ute of  the  state  of  Alabama,  providing  for 
the  examination  and  licensing  engineers  en- 
gaged in  operating  locomotive  engines  in 
that  state,  was  void,  as  applied  to  engineers 
running  interstate  trains,  on  the  ground  that 
it  was  an  attempt  to  regulate  interstate  com- 
merce. The  case  did  not  in  fact  involve  any 
question  in  regard  to  the  common  law.  The 
judgment  of  the  court  was  that  the  statute 
was  passed  to  secure  the  safety  of  the  pub- 
lic in  person  and  property,  and  any  effect  it 
had  upon  interstate  commerce  was  incidental 
and  remote  ; and  the  validity  of  the  statute 
was  sustained.  In  the  course  of  the  opinion 
it  is  pointed  out  that  the  laws  of  the  states 
provide  for  remedies  in  cases  of  nonfeasance 
or  misfeasance  on  part  of  common  carriers, 
and  that  it  had  never  been  held  that  such 
laws  were  void,  as  being  unconstitutional 
regulations  by  the  state  of  interstate  com- 
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merce.  Following  these  propositions,  we 
find  it  said  : 

“But  for  the  provisions  on  the  subject 
found  in  the  local  law  of  each  state,  there 
would  be  no  legal  obligation  on  the  part  of 
the  carrier,  whether  ex  contractu  or  ex  delicto , 
to  those  who  employ  him  ; or,  if  the  local 
law  is  held  not  to  apply  where  the  carrier 
is  engaged  in  foreign  or  interstate  commerce, 
then,  in  the  absence  of  laws  passed  by  Con- 
gress or  presumed  to  be  adopted  by  it,  there 
can  be  no  rule  of  decision  based  upon  rights 
and  duties  supposed  to  grow  out  of  the  re- 
lation of  such  carriers  to  the  public  or  to  in- 
dividuals. In  other  words,  if  the  law  of  the 
particular  state  does  not  govern  that  relation, 
and  prescribe  the  rights  and  duties  which  it 
implies,  then  there  is  and  can  be  no  law  that 
does  until  Congress  expressly  supplies  it,  or 
is  held  by  implication  to  have  supplied  it, 
in  cases  within  its  jurisdiction  over  foreign 
and  interstate  commerce.  The  failure  of 
Congress  to  legislate  can  be  construed  only 
as  an  intention  not  to  disturb  what  already 
exists,  and  is  the  mode  by  which  it  adopts, 
for  cases  within  the  scope  of  its  power,  the 
rule  of  the  state  law,  which,  until  displaced, 
covers  the  subject.  There  is  no  common  law 
of  the  United  States,  in  the  sense  of  a na- 
tional customary  law,  distinct  from  the  com- 
mon law  of  England,  as  adopted  by  the  sev- 
eral states,  each  for  itself,  applied  as  its  local 
law,  and  subject  to  such  alteration  as  may 
be  provided  by  its  own  statute.  . .. 

There  is,  however,  one  clear  exception  to  the 
statement  that  there  is  no  national  common 
law.  The  interpretation  of  the  Constitution 
of  the  United  States  is  necessarily  influenced 
by  the  fact  that  its  provisions  are  framed  in 
the  language  of  the  English  common  law, 
and  are  to  be  read  in  the  light  of  its  his- 
tory. The  code  of  constitutional  and  statu- 
tory construction,  which,  therefore,  is  grad- 
ually formed  by  the  judgments  of  this  court, 
in  the  application  of  the  Constitution  and 
the  laws  and  treaties  made  in  pursuance 
thereof,  has  for  its  basis  so  much  of  the  com- 
mon law  as  may  be  implied  in  the  subject 
and  constitutes  a common  law,  resting  on 
national  authority.” 

The  meaning  to  be  given  to  this  last  sen- 
tence quoted  from  the  opinion  of  Mr.  Justice 
Matthews  is  not  at  all  clear.  If  it  be  true 
that  the  Supreme  Court,  in  construing  the 
provisions  of  the  Constitution,  and  the  laws 
and  treaties  made  in  pursuance  thereof,  has 
the  right  to  adopt,  as  the  basis  of  its  Consti- 
tution, so  much  of  the  common  law  as  may 
be  implied  in  the  subject,  which  proposition 
seems  to  be  affirmed,  then  is  it  not  true  that 
the  principles  of  the  common  law,  so  far  as 
applicable  to  the  subject-matter,  are  recog- 
nized as  in  force  touching  matters  of  national 
control  ? It  is  evident  that  it  was  present  to 
the  mind  of  the  learned  justice  whose  opin- 
ion we  are  considering,  that  it  would  not  do 
to  hold  that  the  failure  of  Congress  to  leg- 
islate touching  the  duties  and  obligations  of 
common  carriers  engaged  in  interstate  com- 
merce left  the  public  without  any  law  for 
its  protection,  and  therefore  the  suggestion 
is  made  that : 

“The  failure  of  Congress  to  legislate  can 
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be  construed  only  as  an  intention  not  to  dis- 
turb what  already  exists,  and  is  the  mode 
by  which  it  adopts,  for  cases  within  the 
scope  of  its  power,  the  rule  of  the  state  law.  ” 

The  rules  prevailing  in  the  different  states 
may  be  variant  or  antagonistic.  A delivery 
of  goods  may  be  made  to  a common  carrier 
in  California,  for  transportation  to  New 
York.  Do  the  legal  relations,  duties,  and 
obligations  existing  between  the  shippers 
and  carrier  vary  and  change  as  the  shipment 
passes  state  boundaries,  so  as  to  accord  with 
the  local  law  of  each  state  through  which 
the  carrier  may  choose  to  take  them?  Upon 
such  a theory,  what  becomes  of  the  principle 
that  the  exclusive  control  of  foreign  and  in- 
terstate commerce  was  committed  to  Con- 
gress in  order  to  secure  a uniform  rule  touch- 
ing the  same?  I would  amend  the  statement 
of  Mr.  Justice  Matthews  so  that  it  should 
read  : 

“The  failure  of  Congress  to  legislate  can 
be  construed  only  as  an  intention  not  to  dis- 
turb what  already  exists  ; and  as,  at  the  time 
of  the  adoption  of  the  Constitution,  common 
carriers,  under  the  principles  of  the  common 
law,  were  subject  to  certain  duties  and  obli- 
gations, the  failure  on  the  part  of  Congress 
to  legislate  thereon  evinces  the  legislative 
intent  to  leave  the  rules  and  principles  of 
the  common  law"  in  full  force,  as  controlling 
and  defining  the  relations,  duties,  and  obli- 
gations of  common  carriers  engaged  in  in- 
terstate commerce.  ” 

It  will  be  further  noticed  that  it  is  sug- 
gested in  the  opinion  that  it  might  be  im- 
plied that  Congress  has  supplied  a law  or 
rule  governing  foreign  and  interstate  com- 
merce. Is  there  not  as  good  ground  to  be 
found  in  the  provisions  of  the  Constitution, 
and  the  statutes  based  thereon,  for  implying 
the  recognition  of  the  principles  of  the  com- 
mon law,  as  there  is  for  implying  the  recog- 
nition of  the  law  of  nations,  or  the  maritime 
law  as  applied  to  foreign  commerce?  Sup- 
pose a merchant  or  manufacturer  residing  in 
the  United  States  makes  a shipment  of  goods 
by  land  into  the  dominion  of  Canada,  and 
another  shipment  of  goods  to  England  by 
sea,  in  both  instances  the  goods  being  deliv- 
ered to  common  carriers  for  transportation 
and  delivery  ; would  not  the  duty  and  obli- 
gations resting  upon  the  steamship  line  to 
which  the  goods  destined  for  England  were 
delivered  be  measured  by  the  law  maritime? 
What  express  provision  of  the  Constitution 
or  of  the  statutes  of  the  United  States  de- 
clares that  shipowners  engaged  in  foreign 
commerce  are  subject  to  the  law  maritime? 
Has  Congress  ever  adopted  a code  of  laws 
declaring  what  the  rules  and  principles  are 
that  are  applicable  to  foreign  commerce  car- 
ried on  over  the  high  seas  or  the  navigable 
waters  of  the  country?  It  has  adopted  spe- 
cific provisions  modifying  the  general  prin- 
ciples of  the  law,  but  it  has  always  recog- 
nized the  existence  of  the  general  system. 
Can  it  be  contended  that,  in  the  absence  of 
legislation  by  Congress  expressly  adopting 
the  law  maritime,  foreign  shipments  upon 
the  ocean  are  without  legal  protection  ; that, 
from  the  acceptance  of  the  goods  for  trans- 
portation and  delivery,  no  implied  contract 
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is  created  ; that  the  respective  rights  and 
duties  of  the  parties  are  such  and  such  only, 
as  may  be  created  by  express  contract  between 
the  parties?  Even  if  an  express  contract  is 
entered  into,  by  what  rules  and  principles 
are  its  provisions  to  be  construed?  That  the 
law  maritime  has  been  in  force,  and  is  now 
in  force,  in  the  United  States,  cannot  be 
questioned  ; and  yet  it  was  not  created  or 
expressly  enacted  in  the  Constitution  or  any 
Act  of  Congress.  That  system  of  law"  was  in 
existence  when  the  Constitution  wTas  adopted, 
and  its  existence  is  recognized  in  the  Consti- 
tution, and  provision  is  made  for  enforcing 
the  same  by  conferring  admiralty  jurisdic- 
tion upon  the  courts  of  the  United  States. 

From  this  the  inference,  and  the  only  infer- 
ence, is  that  it  was  not  the  intent  of  the  Con- 
stitution to  abrogate  the  then  existing  mari- 
time law",  but,  recognizing  its  existence,  to 
provide  for  its  enforcement  in  all  matters 
to  which  it  is  applicable,  including  for- 
eign commerce.  There  is  no  doubt,  there- 
fore, that,  as  to  that  part  of  foreign  com- 
merce which  is  carried  on  through  the  agency 
of  common  carriers  upon  navigable  waters, 
there  is  a system  of  law*  applicable  thereto, 
and  courts  having  jurisdiction  to  enforce  the 
principles  of  the  system.  How  is  it,  in  re- 
gard to  that  part  of  foreign  commerce  carried 
on  with  neighboring  countries,  where  the  ; 
transportation  is  by  land,  as  in  the  case  sup- 
posed of  a shipment  of  goods  to  Canada?  It  ' 
is  said  that  the  common  carrier  engaged  in  5 
foreign  commerce  cannot  be  held  subject  to 
the  principles  of  the  common  law,  because-  < 
Congress  has  not  expressly  adopted  the  com-  t 
mon  law,  and  therefore  it  cannot  be  applied  * 
to  shipments  made  to  foreign  countries.  Is 
not  the  existence  of  the  common  law  as  fully 
recognized  in  the  Constitution,  and  the  laws 
of  Congress  based  thereon,  as  is  the  existence 
of  the  law  maritime?  Do  not  the  Constitu-  ! 

tion  and  the  Judiciary  Act  confer  upon  the  [ 

courts  of  the  United  States  full  common  \ 

law  jurisdiction?  Are  not  the  courts  of  the  ( 

United  States,  therefore,  authorized  to  en- 
force the  principles  of  the  law  maritime  and  i 

the  common  law  in  all  cases  to  which  they  \ 

are  applicable,  and  which  are  within  the  f 

jurisdiction  of  the  Federal  courts?  Suppose 
a shipment  of  goods  is  made  from  San  Fran- 
cisco, through  New  York,  to  England.  The 
carrier  receives  the  goods  to  be  sent  by  land 
to  New  York,  and  thence  by  ship  to  Eng- 
land. No  special  contract  is  made.  This 
shipment  is  a matter  of  foreign  commerce. 
When  placed  on  shipboard  at  New  York  for 
transportation  to  England,  is  there  any  doubt 
that  the  law  maritime  is  applicable  thereto, 
and  that,  if  litigation  should  arise  regard- 
ing the  ocean  transportation,  the  courts  of 
the  United  States  w"ould  apply  the  princi- 
ples of  the  law"  maritime  thereto?  If  litiga- 
tion with  the  common  carrier  should  arise 
touching  the  land  transportation,  wTould  not 
the  courts  of  the  United  States  have  the  right 
to  apply  the  principles  of  the  common  law 
thereto?  Upon  what  fair  principle  of  con- 
struction can  it  be  held  that  the  Constitution 
so  far  recognizes  the  law  maritime  that  it 
must  be  held  to  be  in  force,  but  that  the 
recognition  of  the  common  law  is  not  sufti- 
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■cient  to  keep  it  in  force  in  matters  of  na- 
tional concern? 

In  Swift  v.  Philadelphia  & 11.  R.  Co.  58 
Fed.  Rep.  858, — a case  decided  by  the  United 
States  Circuit  Court  for  the  Northern  Dis- 
trict of  Illinois, — it  is  held  that  the  law  of 
the  state  of  Illinois  could  not  be  applied  to 
contracts  for  shipments  of  property  into  other 
states ; that  interstate  commerce  cannot  be 
controlled  by  the  local  law  of  the  state,  ei- 
ther statutory  or  common  ; that,  previous  to 
the  enactment  of  the  Interstate  Commerce 
Act  by  Congress,  there  was  no  Act  of  Con- 
gress regulating  interstate  commerce;  that 
the  United  States  had  never  adopted  the  com-  _ 
mon  law  ; that,  previous  to  the  adoption  of 
the  Interstate  Commerce  Act  in  1887,  there 
was  therefore  no  law  controlling  the  rela- 
tions of  carriers  and  shippers  in  regard  to 
interstate  commerce.  If  it  be  true  that  the 
principles  of  the  common  law  are  not  in  force 
in  this  country  in  regard  to  such  matters  as 
are  placed  under  national  control,  then  it  is 
difficult  to  escape  the  conclusions  reached  by 
Judge  Grosscup  in  the  case  just  cited  ; but  I 
cannot  concur  in  the  proposition  that  the 
principles  of  the  common  law  have  no  exist- 
ence in  this  country,  as  applicable  to  national 
affairs,  or  that  these  principles  have  only  a 
local  existence,  due  to  their  adoption  by  the 
several  states.  It  is  certainly  a novel  propo- 
sition that  up  to  the  date  of  the  enactment 
of  the  Interstate  Commerce  Act,  in  1887,  all 
the  foreign  and  interstate  commerce  of  the 
country  was  without  the  pale  of  law,  and 
that  there  were  no  legal  rules  or  principles 
which  governed  or  controlled  the  relations 
between  the  shippers  or  carriers  engaged  in 
that  business  ; and  yet  such  seems  to  be  the 
conclusion  in  Swift  v.  Philadelphia  & 11.  11. 
Co.  In  Chicago  & A7.  W.  R.  Co.  v.  Osborne, 

4 Inters.  Com.  Rep.  257,  10  U.  S.  App.  430, 
52  Fed.  Rep.  912, — a case  involving  the  con- 
struction of  the  Interstate  Commerce  Act, — 
Mr.  Justice  Brewer,  speaking  for  the  court, 
held  : 

•*  It  was  the  first  effort  of  the  general  gov- 
ernment to  regulate  the  great  transportation 
business  of  the  country.  That  business, 
though  of  a quasi  public  nature,  and  there- 
fore subject  to  a governmental  regulation, 
has,  as  a matter  of  fact,  been  carried  on  by 
private  capital  through  corporations.  The 
fact  tfiat  it  was  a quasi  public  business  al- 
ways prevented  the  owners  of  capital  invested 
in  it  from  charging,  like  owners  of  other 
property,  any  price  they  saw  fit  for  its  use. 
A reasonable  compensation  was  all  they  could 
exact,  and  he  who  felt  aggrieved  by  a charge 
could  always  invoke  the  aid  of  the  courts  to 
protect  himself  against  it.” 

Mr.  Justice  Brewer  is  here  speaking  of  the 
condition  of  affairs  before  the  enactment  of 
the  Interstate  Commerce  Act,  and  he  ex- 
pressly declares  that,  prior  to  that  Act,  com- 
mon carriers  engaged  in  interstate  commerce 
were  bound  to  charge  only  a reasonable  com- 
pensation, or,  in  other  words,  they  were  sub- 
ject to  the  principles  of  the  common  law. 

It  is  further  argued  that  it  has  been  re- 
peatedly decided  that  the  inaction  of  Con- 
gress, up  to  1887,  in  passing  any  law  re- 
garding interstate  commerce,  shows  that  the 
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intent  was  to  leave  such  commerce  free  from 
all  restraint,  and  therefore  common  carriers 
assumed  no  common  law  liability  in  under- 
taking shipments  of  goods  from  one  state  to 
another.  The  decisions  of  the  Supreme  Court 
in  the  numerous  cases  involving  the  validity 
of  state  laws  affecting  foreign  and  interstate 
commerce  have  always  held  that  the  inaction 
of  Congress  could  not  be  construed  to  mean 
that  the  states  were  at  liberty  to  legislate  in 
regard  to  these  subjects  in  the  absence  of 
congressional  legislation,  but  that  such  in- 
action evidenced  that  it  was  the  intent  of 
Congress  to  leave  commerce,  foreign  and  in- 
terstate, free  from  all  legislative  restrictions. 
It  has  never  been  held,  however,  that  the 
freedom  of  commerce  meant  that  those  en- 
gaged in  carrying  it  on  were  not  under  legal 
restraints  and  obligations  growing  out  of  the 
relations  of  carriers  and  shippers.  If  the 
theory  now  contended  for  by  the  defendant 
companj7  be  correct,  then  from  the  founda- 
tion of  the  government' up  to  April  4,  1887. 
when  the  Interstate  Commerce  Act  took  ef- 
fect, it  was  open  to  all  the  common  carriers 
engaged  in  foreign  or  interstate  commerce  to 
act  as  they  pleased  in  regard  to  accepting  or 
refusing  freights,  in  regard  to  the  prices  they 
might  charge,  in  regard  to  the  care  they 
should  exercise,  and  the  speed  with  which 
they  should  transport  and  deliver  the  prop- 
erty placed  in  their  charge.  What  more  dis- 
astrous restraint  upon  the  true  freedom  of 
foreign  and  interstate  commerce  could  be 
devised  than  the  adoption  of  the  doctrine 
that  the  inaction  of  Congress  left  the  carriers 
engaged  therein  entirely  free  to  accept  and 
transport  the  property  of  one  man  or  corpo- 
ration, and  to  refuse  to  accept  the  like  prop- 
erty of  another,  or  to  transport  the  products 
of  one  locality,  and  to  refuse  to  transport 
those  of  another ; to  charge  an  onerous  toll 
upon  the  property  of  one,  and  carry  that  of 
his  neighbor  for  nothing?  Can  it  be  possible 
that  the  transcontinental  railways  and  other 
Federal  corporations  engaged  in  foreign  and 
interstate  commerce,  in  the  absence  of  con- 
gressional legislation,  were  not  under  any 
legal  restraints,  and  that  the  citizen,  in  his 
dealings  with  them,  was  without  legal  rem- 
edy or  protection?  In  the  absence  of  con- 
gressional legislation,  what  law  could  be 
applied  to  them,  with  regard  to  matters  under 
the  exclusive  control  of  the  national  govern- 
ment, except  the  principles  of  the  common 
law  or  the  law  maritime?  I cannot  yield 
assent  to  the  broad  proposition  that,  as  to 
those  subjects  over  which  Congress  is  given 
exclusive  legislative  control,  there  is  no  law 
in  existence  if  Congress  has  not  expressly 
legislated  in  regard  thereto.  The  true  doc- 
trine, in  my  judgment,  is  that  the  Consti- 
tution of  the  United  States,  when  it  was 
adopted,  gave  full  recognition  to  the  exist- 
ing systems  of  the  law  of  nations,  of  admir 
alty  and  maritime,  of  the  common  law,  and 
equity.  It  apportioned  to  the  national  gov 
eminent,  then  created,  control  over  certain 
subjects,  exclusive  as  to  some,  concurrent  as 
to  others.  This  apportionment  of  control 
over  certain  subjects  necessitated  the  exercise 
of  both  legislative  and  judicial  powers,  and 
provision  was  made  for  the  former  in  the 
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creation  of  Congress,  and  for  tlie  latter  in 
the  creation  of  the  Supreme  Court,  and  by 
conferring  authority  on  Congress  to  create 
other  courts.  The  courts  thus  created  were 
vested  with  jurisdiction  in  admiralty  and  at 
common  law  and  in  equity.  If  there  is  no 
common  law  jurisdiction  to  be  exercised, 
and  no  common  lav/  principles  to  be  enforced, 
why  create  courts  for  that  purpose?  But  it 
is  said  in  Swift  v.  Philadelphia  & R.  R.  Co . , 
and  the  same  thought  is  found  in  other  cases, 
that  “the  courts  of  the  United  States  have 
had  many  occasions  to  enforce  the  common 
law,  but  in  every  instance  it  has  been  as  the 
municipal  law  of  the  state  by  which  the  sub- 
ject-matter was  affected.”  This  may  be  gen- 
erally, but  it  is  not  universally,  true.  In 
Mississippi  Mills  v.  Cohn , 150  U.  S.  202,  37 
L.  ed.  1052,  we  find  a case  which  was  orig- 
inally brought  in  a court  of  the  state  of 
Louisiana,  in  which  state  the  civil  and  not 
the  common,  law  is  in  force.  The  suit  was 
removed  into  the  United  States  circuit  court, 
and  was  by  that  court  dismissed  for  want  of 
jurisdiction,  upon  the  ground  that,  being  a 
suit  in  equity,  it  could  not  be  maintained, 
because  the  remedy  at  law  was  sufficient. 
The  Supreme  Court  reversed  the  ruling, 
holding  that  even  if,  under  the  law  of  the 
state  of  Louisiana, — that  is,  the  civil  law,— 
the  remedy  at  law  was  sufficient,  yet  that 
fact  would  not  defeat  the  jurisdiction  in 
equity  of  the  Federal  court,  for  the  reason 
“that  the  inquiry,  rather,  is  whether,  by  thA 
principles  of  common  law  and  equity,  as  dis- 
tinguished and  defined  in  this  and  the  mother 
country  at  the  time  of  the  adoption  of  the 
Constitution  of  the  United  States,  the  relief 
here  sought  was  one  obtainable  in  a court  of 
law,  or  one  which  only  a court  of  equity 
was  fully  competent  to  give.”  In  this  rul- 
ing the  Supreme  Court  was  certainly  not  en- 
forcing the  municipal  law  of  the  state  of 
Louisiana.  If  courts  of  -the  United  States 
can  only  recognize  and  enforce  the  principles 
of  the  common  law  when  the  same  form  part 
of  the  municipal  law  of  the  state,  how  comes 
it  that  the  Supreme  Court  directed  the  cir- 
cuit court  in  Louisiana  to  apply  the  princi- 
ples of  the  common  law  and  of  equity,  as  they 
existed  when  the  Constitution  was  adopted, 
to  the  decision  of  the  question  of  jurisdiction 
arising  in  that  case?  Suppose  a state  should 
enact  that  all  questions  of  title  to  realty 
should  be  triable  only  in  a court  of  equity, 
and  in  accordance  with  the  principles  of 
equity  ; would  that  enactment  confer  upon 
the  courts  of  the  United  States  the  same  jur- 
isdiction, and  thus  permit  a question  of  strict 
legal  title  to  be  tried  in  equity  in  the  courts 
of  the  United  States,  if,  according  to  the 
principles  of  the  common  law  in  force  when 
the  Constitution  was  adopted,  an  action  in 
ejectment  would  afford  an  ample  remedy? 
Clearly,  the  Federal  court  could  in  such  case 
entertain  only  the  common  law  action,  and 
in  so  doing  it  would  be  acting  under  and 
enforcing  the  principles  of  the  common  law, 
not  the  municipal  law  of  the  state,  for  it 
would  be  disregarding  that,  but  the  common 
law  brought  by  our  ancestors  from  the  mother 
country. 

Perhaps  the  most  forcible  illustration  of 
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the  fact  that  the  government  of  the  United 
States  does  recognize  and  enforce  the  princi- 
ples of  the  common  law  with  regard  to  sub- 
jects wholly  within  national  control,  and 
not  as  part  of  the  municipal  law  of  any  state, 
is  fouud  in  connection  with  the  organization 
and  proceedings  of  the  Court  of  Claims. 
This  court  is  not  a court  in  and  for  the  dis- 
trict of  Columbia,  nor  is  it  a court  of  any 
district  or  circuit.  It  has  jurisdiction  over 
cases  arising  in  any  of  the  states  or  terri- 
tories. It  has  jurisdiction  to  hear  and  deter- 
mine cases  against  the  United  States.  Of 
all  the  courts  in  the  Union,  it  is  the  one 
dealing  with  matters  of  national  concern, 
arising  under  the  Constitution  and  laws  of 
the  United  States,  and  not  under  the  local 
law  of  the  several  states.  The  form  of  pro- 
cedure is  statutory,  supplemented  by  rule& 
of  its  own  adoption.  As  to  this  court  thus 
organized,  and  clothed  with  a jurisdiction 
wholly  national  in  its  character,  the  express 
ruling  of  the  Supreme  Court  is  to  the  effect 
that  the  general  law  controlling  its  action  is 
the  common  law.  To  repeat  a quotation  al- 
ready made  from  the  opinion  of  the  Supreme 
Court  in  Moore  v.  United  States , 91  U.  S. 
270,  23  L.  ed.  346,  in  regard  to  the  Court  of 
Claims : 

“In  our  opinion,  it  must  be  governed  by 
law  ; and  we  know  of  no  system  of  law  by 
which  it  should  be  governed  other  than  the 
common  law.  . . . The  great  majority 

of  contracts  and  transactions  which  come 
before  the  Court  of  Claims  for  adjudication 
are  permeated  and  are  to  be  adjudged  by  the 
principles  of  the  common  law.” 

To  the  same  effect  is  the  ruling  in  United 
States  v.  Clark,  96  U.  S.  37,  24  L.  ed.  696, 
and  there  are  no  decisions  to  the  contrary. 
There  is  no  Act  of  Congress  which  adopts 
the  common  law  as  the  rule  of  action  for  the 
Court  of  Claims.  The  reasons  which  declare 
the  common  law  to  be  the  system  governing 
its  action  apply  equally  to  the  other  courts 
of  the  United  States.  By  the  provisions  of 
the  Act  of  Congress  of  March  3,  1887,  con- 
current jurisdiction  with  the  Court  of  Claims 
is  conferred  upon  the  district  and  circuit 
courts  of  the  United  States.  Many  of  the 
claims  against  the  United  States  arise  out  of 
implied  contracts  ; that  is,  the  facts  are  such 
that,  according  to  the  principles  of  the  com- 
mon law,  an  obligation  to  pay  for  the  use  of 
property  is  implied,  in  the  absence  of  an  ex- 
press contract.  Thus,  in  United  States  v. 
Palmer,  128  U.  S.  262,  32  L.  ed.  442.  the 
judgment  of  the  Court  of  Claims  awarding 
to  Palmer  the  sum  of  $2256.75  as  a reason- 
able compensation  for  the  use,  by  the  govern- 
ment, of  certain  patented  military  equip 
ments,  was  sustained  by  the  Supreme  Court, 
it  being  said  that  “we  think  an  implied  con- 
tract for  compensation  fairly  arose  under  the 
license  to  use,  and  the  actual  use,  little  or 
much,  that  ensued  thereon.”  In  this  case 
there  was.no  express  agreement  for  compen- 
sation nor  for  the  amount  thereof.  Apply- 
ing the  principles  of  the  common  law  to  the 
facts,  the  Court  of  Claims  held  that  the  law 
would  imply  a contract  to  pay  a reasonable 
compensation,  and  the  Supreme  Court  af- 
firmed the  judgment.  Had  Palmer  brought 
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the  suit  in  a circuit  court  of  the  United 
States  instead  of  in  the  Court  of  Claims,  is 
it  possible  he  would  have  been  defeated  on 
the  ground  that  the  local  law  of  the  state  did 
not  apply,  and  that  the  common  law  could 
not  be  invoked  in  a circuit  court  of  the 
United  States,  and  therefore  there  was  no  law 
applicable  to  the  situation  in  the  absence  of 
an  express  contract?  The  right  of  recovery 
in  such  cases  is  not  dependent  upon  the  court 
in  which  the  action  may  be  brought,  but 
upon  the  question  of  the  principles  of  law — 
that  is,  the  system  of  law— which  are  appli- 
cable to  the  situation,  and  which  define  the 
rights  and  obligations  of  the  parties.  Under 
the  principles  of  the  common  law,  as  the 
same  existed  at  the  time  of  the  separation 
between  the  colonies  and  Great  Britain,  com- 
mon carriers  of  goods  assumed  certain  duties 
and  obligations  to  their  patrons.  The  adop- 
tion of  the  Constitution  of  the  United  States 
certainly  did  not  change  the  relation  exist- 
ing between  the  carrier  and  the  public,  nor 
in  any  way  affect  the  obligations  assumed  by 
the  carrier.  The  Constitution  conferred  leg- 
islative control  over  foreign  and  interstate 
commerce  upon  Congress,  reserving  to  the 
several  states  legislative  control  over  intra- 
state commerce.  This  division  of  legisla- 
tive control  did  not,  however,  abrogafe  the 
common  law  principle  then  in  force.  Thus, 
in  Boyce  v.  Anderson,  27  U.  S.  2 Pet.  150, 
7 L.  ed.  379,  the  question  presented  was 
whether  the  strict  rule  of  the  common  law 
in  regard  to  liability  for  goods  lost  could 
be  applied  in  the  case  of  slaves ; and  it  was. 
held  that  it  would  not  be  applied,  as  slaves 
were  human  beings  having  a volition  of  their 
own  ; but  it  was  held  that  “the  ancient  rule 
that  the  carrier  is  liable  only  for  ordinary 
neglect  still  applies  to  them.  ” In  determin- 
ing the  rights  of  the  parties  in  this  case,  the 
Supreme  Court,  speaking  by  Marshall,  Gh. 
J. , relied  upon  the  common  law  for  its  guid- 
ance. In  Bank  of  Kentucky  v.  Adams  Exp. 
Go.  93  U.  8.  174,  23  L.  ed.  874,  the  ques- 
tion arose  as  to  the  liability  of  the  express 
company  for  certain  packages  of  money  sent 
from  New  Orleans,  La.,  to  Louisville,  Ivy., 
and  which  were  destroyed  by  fire  while  in 
transit,  the  bills  of  lading  containing  stipu- 
lations in  respect  to  the  liability  of  the  com- 
pany. It  will  be  noticed  that  the  shipment 
was  from  one  state  to  another,  and  therefore 
was  of  the  nature  of  interstate  commerce.  In 
the  course  of  the  opinion  it  is  said  : 

“We  have  already  remarked  that  the 
defendants  were  common  carriers.  ... 
Having  taken  up  the  occupation,  its  fixed 
legal  character  could  not  be  thrown  off  by  any 
declaration  or  stipulation  that  they  should 
not  be  considered  such  carriers.  The  duty 
of  a common  carrier  is  to  transport  and  de- 
liver safely.  He  is  made,  by  law,  an  insurer 
against  all  failure  to  perform  this  duty,  ex- 
cept such  failure  as  may  be  caused  by  the 
public  enemy,  or  by  what  is  denominated  the 
act  of  God.’  . . . The  exception  or  re- 

striction to  the  common  law  liability  intro- 
duced into  the  bills  of  lading  given  by  the 
defendants  . . . ” 

Thus  we  have  the  express  declaration  that 
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a common  carrier  engaged  in  interstate  com- 
merce is  subject  to  the  common  law  liability 
pertaining  to  his  occupation.  Many  other 
cases  of  like  import  are  to  be  found  in  the 
Supreme  Court  reports,  in  which  it  is  as- 
sumed that  the  principles  of  the  common  law 
are  applicable  to  common  carriers  engaged 
in  foreign  or  interstate  commerce  ; and  I can 
see  no  good  reason  for  holding  that  the  du- 
ties and  obligations  imposed  upon  a common 
carrier  by  the  common  law  are  not  operative 
when  he  undertakes  the  transporation  of 
property  from  state  to  state.  It  is  said  in 
argument  that  the  obligations  imposed  upon 
common  carriers  are  largely  based  upon  con- 
siderations of  public  policy  ; that  each  state 
determines  for  itself  what  its  public  policy 
demands  ; and  that  the  courts  of  the  United 
States  can  recognize  and  enforce  only  the 
public  policy  of  the  state.  There  is  a pub- 
lic policy  of  the  nation  as  well  as  that  of 
the  several  states.  As  to  all  such  matters  as 
are  reserved  to  the  states,  and  are  therefore 
without  the  plane  of  national  control,  it  may 
well  be  that  it  is  for  each  state  to  determine 
what  public  policy  dictates  with  regard 
thereto.  The  rule  of  the  common  law  is  that 
no  one  can  lawfully  do  that  which  is  injuri- 
ous to  the  public,  or  which  conflicts  with  the 
prevailing  sentiment  or  interest  of  the  com- 
munity. In  determining  whether  a given 
act  or  course  of  conduct  is  injurious  to  the 
public  interests,  regard  must  be  had  to  the 
circumstances.  That  which  the  public  in- 
terests may  demand  in  one  locality  may  not 
be  suited  to  the  interests  of  another  locality. 
There  are  many  matters  of  a local  nature 
which  it  is  for  each  state  to  regulate  and 
control  for  itself,  either  by  legislation,  or 
by  judicial  declarations  of  the  results  de- 
rivable from  the  application  of  common  law 
principles  to  the  existing  surroundings.  On 
the  other  hand,  there  are  many  matters  which 
affect  the  entire  country,  which  are  therefore 
of  national  importance,  and  which  must  be 
dealt  with  accordingly.  In  deciding  legal 
questions  arising  out  of  the  latter  class  of 
cases,  courts  are  not  confined  to  the  inquiry 
whether  the  particular  state  in  which  the 
court  may  be  sitting,  has  an  established  pub- 
lic policy  touching  the  subject-matter,  but 
they  will  apply  the  recognized  principles  of 
general  jurisprudence,  to  wit,  the  principles 
of  the  common  law,  or  of  the  law  of  nations, 
or  of  the  law  maritime,  as  the  nature  of 
the  particular  case  may  demand.  Thus,  in 
Oscanyan  v.  Winchester  Repeating  Arms  Go. 
103  U.  S.  261,  26  L.  ed.  539,  the  Supreme 
Court  held  that  a contract  entered  into  be- 
tween a consul  general  of  the  Ottoman  gov- 
ernment residing  at  New  York,  and  a com- 
pany engaged  in  supplying  arms,  whereby 
the  former  was  to  be  paid  a commission 
upon  all  contracts  secured  through  his  aid 
was  void,  even  though  it  might  be  valid  in 
Turkey,  it  being  said  : 

“But  admitting  this  to  be  otherwise,  and 
that  the  Turkish  government  was  willing 
that  its  officers  should  take  commissions  on 
contracts  obtained  for  it  by  their  influence, 
that  is  no  reason  why  the  courts  of  the  United 
States  should  enforce  them.  Contracts  per- 
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missible  by  other  countries  are  not  enforce- 
able in  our  country  if  they  contravene  our 
laws,  our  morality,  or  our  policy.” 

The  variety  of  cases  in  which  this  doctrine 
is  applied  may  be  seen  by  reference  to  Mar- 
shall v.  Baltimore  & 0.  R.  Co.  57  U.  S.  16 
How.  314,  14  L.  ed.  953  ; Providence  Tool  Co. 
v.  JYoi'ris,  69  U.  S.  2 Wall.  45,  17  L.  ed. 
868;  Burke  v.  Child,  88  U.  S.  21  Wall.  441, 
22  L.  ed.  623  ; Meguire  v.  Corwine , 101  U. 
S.  108,  25  L.  ed.  899 ; Texas  v.  White,  74  U. 
S.  7 Wall.  700,  19  L.  ed.  227  ; Hanauer  v. 
Doane , 79  U.  S.  12  Wall.  342,  20  L.  ed.  439; 
Thomas  v.  Richmond,  79  U.  S.  12  Wall.  349, 
20  L.  ed.  453  ; Woodstock  Iron  Co.  v.  Rich- 
mond & D.  Extension  Co.  129  U.  S.  643,  32 
L.  ed.  819.  In  these  cases,  and  others  of 
similar  import,  the  Supreme  Court  does  not 
base  the  rulings  upon  the  local  law  of  any 
state,  for  in  the  majority  of  the  cases  the 
question  arose  in  connection  with  matters 
outside  the  plane  of  state  control.  Thus,  in 
Burke  v.  Child,  supra,  a bill  in  equity  was 
filed  to  enforce  an  agreement  for  services 
rendered  in  getting  through  Congress  a bill 
for  payment  to  Trist  of  a remuneration  for 
his  services  to  the  United  States  in  negoti- 
ating the  treaty  of  Guadalupe  Hidalgo  with 
Mexico.  Mr.  Justice  S wayne,  speaking  for 
the  court,  declared  that : 

“It  is  a rule  of  the  common  law,  of  uni- 
versal application,  that  where  a contract, 
express  or  implied,  is  tainted  with  either  of 
the  vices  last  named  as  to  the  consideration 
on  the  thing  done,  no  alleged  right  founded 
upon  it  can  be  enforced  in  a court  of  justice.” 
Applyng  this  rule  of  the  common  law  to 
the  facts  of  the  case,  the  agreement  sought 
to  be  enforced  was  held  void. 

The  conclusion  I reach  upon  this  subject 
is  that  at  the  time  of  the  separation  of  the 
colonies  from  the  mother  country,  and  at  the 
time  of  the  adoption  of  the  Constitution, 
there  was  in  existence  a common  law,  de- 
rived from  the  common  law  of  England,  and 
modified  to  suit  the  surroundings  of  the  peo- 
ple ; that  the  adoption  of  the  Constitution 
and  consequent  creation  of  the  national  gov- 
ernment did  not  abrogate  this  common  law  ; 
that  the  division  of  governmental  powers 
and  duties  between  the  national  and  state 
governments  provided  for  in  the  Constitution 
did  not  deprive  the  people  who  formed  the 
Constitution  of  the  benefits  of  the  common 
law  ; that,  as  to  such  matters  as  were  by  the 
Constitution  committed  to  the  control  of  the 
national  government,  there  were  applicable 
thereto  the  law  of  nations,  the  maritime  law, 
the  principles  of  equity,  and  the  common 
law.  according  to  the  nature  of  the  particu- 
lar matter ; that,  to  secure  the  enforcement 
of  these  several  systems  when  applicable,  the 
Constitution  and  Congress,  acting  in  further- 
ance of  its  provisions,  have  created  the  Su- 
preme Court  of  the  United  States  and  the 
other  courts  inferior  thereto,  and  have  con- 
ferred upon  these  courts  the  right  and  power 
to  enforce  the  principles  of  the  law  of  na- 
tions, of  the  law  maritime,  of  the  system  of 
equity,  and  of  the  common  law  in  all  cases 
coming  within  the  jurisdiction  of  the  Fed- 
eral courts,  applying,  in  each  instance,  the 
system  which  the  nature  of  the  case  demands  ; 
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that,  as  to  all  matters  of  national  importance 
over  which  paramount  legislative  control  is 
conferred  upon  Congress,  the  courts  of  the 
United  States  (the  Supreme  Court  being  the 
final  arbiter)  have  the  right  to  declare  what 
are  the  rules  deducible  from  the  principles 
of  general  jurisprudence  which  control  the 
given  case,  and  to  define  the  duties  and  ob- 
ligations of  the  parties  thereto;  that  the 
common  law  now  applicable  to  matters  com- 
mitted to  the  control  of  the  national  govern- 
ment is  based  upon  the  common  law  of  En- 
gland, as  modified  by  the  surroundings  of 
the  colonists,  and  as  developed  by  the  growth 
of  our  institutions  since  the  adoption  of  the 
Constitution,  and  the  changes  in  the  busi- 
ness habits  and  methods  of  our  people  ; that 
the  binding  force  of  the  principles  of  this 
common  law,  as  applied  to  matters  affecting 
the  entire  people,  and  placed  under  the  con- 
trol of  the  national  government,  is  not  de- 
rived from  the  action  of  the  states,  and  is 
no  more  subject  to  abrogation  or  modifica- 
tion by  state  legislation  than  are  the  prin- 
ciples of  the  law  of  nations  or  of  the  law 
maritime.  The  transactions  out  of  which 
the  present  controversy  arises  pertain  to  in- 
terstate commerce.  The  defendant  company, 
when  engaged  in  transporting  the  grain  and 
cattle  of  plaintiff  from  Iowa  to  Chicago,  111. , 
was  acting  as  a common  carrier  of  property, 
and  assumed  all  the  duties  and  obligations 
pertaining  to  that  occupation.  In  determin- 
ing the  obligations  assumed  by  a common 
carrier  engaged  in  interstate  commerce,  the 
court  has  the  right  to  apply  the  rules  of  the 
common  law,  unless  the  same  have  been 
changed  by  competent  legislative  action, 
and  therefore,  in  the  present  case,  all  ship- 
ments made  before  the  adoption  of  the  Inter- 
state Commerce  Act  are  governed  by  the  com- 
mon law,  and  those  made  since  the  adoption 
of  that  Act  by  the  common  law  as  modified 
by  that  Act. 

A further  point  is  made  in  support  of  the 
demurrer,  to  the  effect  that  this  court  suc- 
ceeds only  to  the  jurisdiction  of  the  state 
court  in  which  the  action  was  originally 
brought,  and  that  state  courts  have  no  juris- 
diction over  cases  arising  out  of  interstate 
commerce,  the  argument  being  that,  as  the 
state  cannot  legislate  touching  interstate 
commerce,  the  state  courts  are  without  power 
to  determine  cases  of  the  like  character. 
This  position  is  not  well  taken.  The  limita- 
tions upon  the  legislative  power  of  the  na- 
tion and  of  the  several  states  do  not  neces- 
sarily apply  to  the  judicial  branches  of  the 
national  and  state  governments.  The  legis- 
lature of  a state  cannot  abrogate  or  modify 
any  of  the  provisions  of  the  Federal  Consti- 
tution nor  of  the  acts  of  Congress  touching 
matters  within  congressional  control,  but 
the  courts  of  the  state,  in  the  absence  of  a 
prohibitory  provision  in  the  Federal  Consti- 
tution or  acts  of  Congresss,  have  full  juris- 
diction over  cases  arising  under  the  Consti- 
tution and  laws  of  the  United  States.  The 
courts  of  the  states  are  constantly  called  upon 
to  hear  and  decide  cases  arising  under  the 
Federal  Constitution  and  laws,  just  as  the 
courts  of  the  United  States  are  called  upon 
to  hear  and  decide  cases  arising  under  the 
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law  of  the  state,  when  the  adverse  parties 
are  citizens  of  different  states.  The  duty  of 
the  courts  is  to  explain,  apply,  and  enforce 
the  existing  law  in  the  particular  cases 
brought  before  them.  If  the  law  applicable 
to  a given  case  is  of  Federal  origin,  the  leg- 
islature of  a state  cannot  abrogate  or  change 
it,  but  the  courts  of  the  state  may  apply  and 
•enforce  it ; and  hence  the  fact  that  a given 
subject,  like  interstate  commerce,  is  beyond 
state  legislative  control,  does  not,  ipso  facto, 
prevent  the  courts  of  the  state  from  exercis- 
ing jurisdiction  over  cases  which  grow  out 
of  this  commerce.  Had  this  action  remained 
in  the  state  court  in  Which  it  was  originally 
brought,  that  court  would  have  had  juris- 
diction to  hear  and  determine  the  issues  be- 
tween the  parties,  because  Congress  has  not 
enacted  that  jurisdiction  over  cases  of  this 
character  is  confined  exclusively  to  the  courts 
•of  the  United  States,  and  therefore  the  jur- 
isdiction of  the  state  court  was  full  and  com- 
plete. 

The  demurrer  also  presents  the  question  of 
the  statute  of  limitations,  it  being  claimed 
that,  under  the  provisions  of  the  statute  of 
Iowa,  all  right  of  action  is  barred  in  five 
years  from  the  date  of  the  shipments  on  which 
it  is  claimed  unjust  charges  were  made.  The 
petition  contains  five  counts.  In  each  the 
real  ground  of  complaint  is  that  the  defend- 
ant company  charged  plaintiff  unjust,  exces- 
sive, and  unreasonable  rates  upon  the  ship- 
ments made  by  him.  It  is  averred  that  the 
defendant  company  was  performing  the  same 
service  for  other  parties  at  less  rates,  thus 
discriminating  against  the  plaintiff  ; but,  as 
I construe  the  counts  of  the  petition,  the 
averments  of  discrimination  are  made  as  evi- 
dence in  support  of  the  charge  that  the  rates 
exacted  of  the  plaintiff  were  excessive  and 
unreasonable.  The  action  was  commenced 
on  the  25th  day  of  August,  1892,  and  on  part 
of  the  defendant  it  is  claimed  that  the  statute 
bars  the  suit  as  to  all  shipments  made  prior 
to  August  25,  1887.  In  the  petition  it  is 
charged  that  the  unreasonable  rates  were  ex- 
acted during  the  years  from  1875  to  1891, 
both  inclusive,  it  being  further  averred  that, 
from  time  to  time,  plaintiff,  when  about  to 
make  shipments,  made  inquiry  of  the  station 
agent  of  the  defendant  at  Belle  Plaine  for 
the  lowest  rates,  and  was  assured  by  such 
agent  that  the  published  rates  were  the  low- 
est given  ; that  no  secret  rebates  or  commis- 
sions were  allowed  to  other  parties  ; that  the 
rate  demanded  of  plaintiff  was  the  same,  and 
as  favorable,  as  that  demanded  of  all  others 
making  like  shipments;  that  these  represen- 
tations were  in  fact  false  ; that  the  defendant 
company  was  giving  other  shippers  rebates 
and  concessions,  keeping  the  fact  secret, 
which  amounted  to  $25  per  car;  that  plain- 
tiff, relying  upon  the  assurances  made  him, 
paid  the  rates  demanded,  which  were  in  fact 
excessive,  and  greater  than  those  paid  by 
other  shippers,  and  that  plaintiff  did  not 
discover  the  fact  that  rebates  had  been  al- 
lowed others  until  within  a year  last  past. 
There  can  be  no  doubt  that  whatever  cause 
of  action  exists  in  favor  of  the  plaintiff,  by 
reason  of  the  charge  of  excessive  or  unreason- 
able rates,  accrued  to  him  as  each  shipment 
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was  made.  If  the  facts  are  as  is  alleged  in 
the  petition,  then,  upon  the  payment  by 
plaintiff  of  the  excessive  charges  upon  each 
shipment,  a right  of  action  accrued  to  the 
plaintiff  for  the  recovery  of  the  damages  thus 
caused  him,  which  was  then  as  full  and  com- 
plete as  it  is  at  the  present  time.  The  ordi- 
nary rule  is  that  the  statute  begins  to  run 
when  the  right  of  action  is  completed.  Does 
the  case  fall  within  any  exception  to  this 
rule?  The  provision  of  the  statute  applicable 
to  the  case  is  the  general  one,  to  wit,  “and 
all  other  actions  not  otherwise  provided  for 
in  this  respect,  within  five  years.”  Iowa 
Code,  § 2529.  By  section  2530,  Iowa  Code, 
it  is  declared  that  “ in  actions  for  relief  on 
the  ground  of  fraud  or  mistake,  and  in  actions 
for  trespass  to  property,  the  cause  of  action 
shall  not  be  deemed  to  have  accrued  until  the 
fraud,  mistake  or  trespass  complained  of 
shall  have  been  discovered  by  the  party  ag- 
grieved ;”  but  it  is  settled  that  this  statutory 
exception  is  not  applicable  to  cases  of  the 
character  of  that  now  under  consideration. 
Boomer  Dist.  Twp.  v.  French,  40  Iowa,  601  ; 
Carrier  v.  Chicago,  R.  1.  & P.  R.  Co.  6 L. 
R.  A.  799,  79  Iowa,  80.  It  is,  however, 
claimed  by  plaintiff  that,  under  the  princi- 
ples of  the  common  law,  it  will  not  be  held 
that  the  cause  of  action  has  accrued  until  ac- 
tual discovery  of  the  fraud  or  concealment 
has  been  had.  In  Boomer  Dist.  Twp.  v. 
French,  supra,  the  supreme  court  of  Iowa 
held  that  where  a treasurer  of  the  district,  by 
false  and  fraudulent  entries  upon  his  books, 
concealed  the  fact  of  a misappropriation  of 
a sum  of  money  coming  into  his  hands,  the 
statute  did  not  begin  to  run  until  discovery 
of  the  fraud  thus  practiced.  In  Carrier  v. 
Chicago,  R.  I.  & P.  R.  Co.  supra,  the  su- 
preme court  of  Iowa  held  the  common  law 
exception  applicable  in  an  action  of  a sim- 
ilar character  to  that  now  before  the  court, 
upon  the  authority  of  Boomer  Dist.  Twp.  v. 
French;  stating,  however,  that,  “if  the  ques- 
tion was  before  us  for  the  first  time,  we 
might  hesitate  to  declare  the  rule  announced 
in  Boomer  Dist.  Twp.  v.  French .”  The  con- 
clusion reached  in  Carrier  v.  Chicago,  R.  1. 
& P.  R.  Co.  is  followed  and  affirmed  in 
Cook  v.  Chicago,  R.  1.  & P.  R.  Co.  3 Inters. 
Com.  Rep.  383,  9 L.  R.  A.  764,  81  Iowa, 
551.  These  decisions  are  based,  not  upon  a 
construction  of  the  provisions  of  the  Iowa 
statute,  but  upon  the  view  therein  taken  of 
the  rule  of  the  common  law  ; and  the  con- 
clusion reached  is  not,  therefore,  binding 
upon  the  courts  of  the  United  States  when 
they  are  called  upon  to  construe  the  common 
law,  and  apply  its  principles  to  cases  arising 
between  citizens  of  different  states.  Balti- 
more & 0.  R.  Co.  v.  Baugh,  149  U.  S.  368, 
37  L.  ed.  772. 

As  already  stated,  this  action  is  not  based 
upon  the  fraudulent  representations  made. 
It  is  not  an  action  in  the  nature  of  trespass 
on  the  case  or  of  deceit,  according  to  the 
common  law  form  of  procedure,  and  based 
upon  the  false  assertions  or  representations, 
and  for  the  recovery  of  the  damages  caused 
thereby,  but  rather  in  the  nature  of  an  action 
for  money  had  and  received  to  recover  back 
the  alleged  excessive  part  or  portion  of  the 
52 
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rates  charged  and  paid.  A right  of  recovery 
would  be  established  by  proof  showing  that 
the  plaintiff  had  been  compelled  to  pay  an 
unreasonable  rate,  even  though  it  might  ap- 
pear that  the  plaintiff  knew  at  the  time  that 
the  rate  was  unreasonable,  for  a shipper  may 
be  so  circumstanced  that  lie  is  compelled  to 
ship,  and  cannot  exercise  an  option  to  ship 
or  not ; and,  if  he  cannot  ship  except  by  pay 
ing  the  unreasonable  charge,  he  may  do  so, 
and  may  then  sue  to  recover  back  the  excess 
wrongly  exacted  from  him.  Robertson  v. 
Frank  Bros.  Go.  132  U.  S.  17,  23,  33  L.  ed. 
236,  238.  Where  the  action  is  not  founded 
upon  the  alleged  fraud  or  concealment,  but 
is  in  the  nature  of  an  action  for  money  had 
and  received,  the  decided  cases  are  not  in 
accord  upon  the  question  whether  conceal- 
ment of  the  fact  of  an  excessive  charge  will 
prevent  the  running  of  the  statute.  Where 
a party  seeks  relief  on  the  ground  of  fraud, 
either  in  the  nature  of  a proceeding  in  equity 
for  the  purpose  of  canceling  the  transaction, 
and  restoring  the  parties  to  their  original 
position  and  rights,  or  by  means  of  an  action 
at  law  for  the  damages,  there  is  certainly 
strong  ground  for  holding  that  the  same  prin- 
ciple should  be  applied  to  either  form  of 
action,  and  that  the  statute  should  not  be 
held  to  apply  except  from  the  discovery  of 
the  fraud  which  constitutes  the  basis  of  the 
action  ; and  this  is  the  conclusion  of  the  Su- 
preme Court  in  Bailey  v.  Glover , 88  U.  S.  21 


Wall.  342,  22  L.  ed.  636.  The  form  of  the 
action  is  not,  therefore,  the  determinative 
consideration,  but  the  question  is  whether, 
in  an  action  at  law  to  recover  the  amount  of 
the  excessive  charges  made  by  defendant,  or 
of  the  damages  caused  thereby,  the  bar  of  the 
statute  can  be  avoided  by  showing  that  the 
defendant  fraudulently  concealed  the  fact 
that  lesser  rates  were  charged  upon  like  ship- 
ments of  property  made  by  other  parties. 
Technically,  the  action  is  not  based  upon  the 
fraudulent"  concealment  of  the  fact  that  re- 
bates were  allowed  other  parties,  but  upon 
the  fact  that  unreasonable  rates  were  exacted 
of  the  plaintiff.  No  case  decisive  of  this 
question  in  this  court  has  been  cited  by  coun- 
sel. Other  cases  of  like  character  are  pend- 
ing in  the  court,  and  the  expense  of  trying 
the  same  upon  the  facts  will  be  great."  In 
view  of  this  fact  I deem  it  most  desirable 
that  the  question  of  the  applicability  of  the 
statute  of  limitations  should  be  finally  set- 
tled before  further  expense  is  made  in  these 
cases,  and,  as  the  question  presented  by  the 
demurrer  can  be  readily  presented  to  the  court 
of  appeals  at  small  cost,  and  with  little  de- 
lay, I shall  sustain  the  demurrer  on  the  ques- 
tion of  the  statute  of  limitations,  to  the  end 
that  the  parties  may  secure  a ruling  from  the 
court  of  appeals  upon  the  questions  involved 
before  incurring  the  expense  necessarily  at- 
tending a jurylrial. 


UNITED  STATES  DISTRICT  COURT,  WESTERN  DISTRICT  OF  MISSOURI. 


UNITED  STATES, 
v. 

GEORGE  W.  HOWELL  et  at, 
(56  Fed.  Rep.  21.) 


1.  But  one  overt  act  need  be  proved  to  sustain  an 
indictment  for  conspiring  to  violate  the  United 
States  Act  of  March  2,  1889,  against  obtaining 
transportation  for  property  over  railroads  at  less 
than  regular  rates. 

2.  Interstate  shipments  only  are  affected  by  the 
United  States  Act  of  March  2,  1889,  against  ob- 
taining transportation  for  property  over  rail- 
roads at  less  than  regular  rates. 

3.  Variance  between  allegations  and  proof  as  to 

i the  point  of  shipment  of  property  for  which  less 

than  schedule  rates  was  obtained  is  immaterial  if 
both  points  were  within  the  same  state  and  sub- 
ject to  the  same  rates  for  shipment  to  the  points 
of  destination  in  another  state. 

4.  To  sustain  an  indictment  for  conspiring  to  ob- 
tain less  than  established  rates  for  the  shipment 
of  property  over  a railroad,  it  is  not  necessary 
that  the  rate  should  have  been  published  by 
posting  it  as  required  by  the  interstate  com. 
merce  law. 

5.  Employers  who  knowingly  permit  their  em- 
ployes to  obtain  less  than  schedule  rates  for 
transportation  of  their  property  over  railroads, 
and  who  receive  the  benefit  of  such  conduct, 
either  directly  or  indirectly,  may  be  punished 
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under  the  United  States  Act  of  March  2,  1889, 
against  obtaining  transportation  at  rates  less 
than  the  schedule. 

6.  Conspiracy  is  an  agreement,  combination,  or 
undertaking  entered  into  between  two  or  more 
persons  to  do  something  which  is  against  the 
law  of  the  country. 

7.  Residence  within  the  territorial  jurisdiction 
of  the  court  is  not  necessary  to  render  one  pun- 
ishable by  such  court  for  a conspiracy  com- 
mitted there. 

8.  One  who  joins  a conspiracy  for  the  purpose  of 
furthering  its  design  is  punishable  as  though  he 
had  been  a party  to  it  from  the  beginning. 

9.  A conspiracy  may  be  established  by  circum- 
stantial evidence. 

10.  Circumstantial  evidence  which  is  equal  in 
proving  power  to  the  testimony  of  one  positive, 
uncontradicted,  creditable  eye  witness  is  sutfi- 
cient  to  sustain  a conviction  of  conspiracy  to 
violate  the  United  States  Act  against  obtaining 
illegal  shipping  rates. 

11.  Although  a conviction  may  be  had  on  the  tes- 
timony of  accomplices.if  it  produces  on  the  minds 
of  the  jury  a full  and  complete  conviction  of  its 
truthfulness,  it  is  a prudential  rule  that  such  wit- 
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nesses  should  be  corroborated  by  circumstances 
or  otherwise  as  to  some  material  point  of  their 
testimony. 

12.  To  impeach  a witness  the  evidence  must  re- 
flect the  opinions  of  the  people  in  the  community 
in  which  he  lives. 

13.  The  testimony  of  defendants  is  to  be  consid- 
ered in  the  light  of  their  relation  to  the  case. 

14.  To  sustain  a conviction  the  proof  must  be  suf-  i 


ficient  to  establish  all  the  material  allegations  in 
issue  so  that  reasonable  men  upon  a matter  of 
importance  or  concern  would  be  satisfied  of  their 
being-  true. 

15.  A reasonable  doubt  which  will  require  ac- 
quittal must  be  a real  and  substantial  one  and 
not  a mere  conjecture  or  a surmise  as  to  the 
possibility  of  innocence. 

i 


Bedded  December  21,  1892. 


('IHARGE  to  the  jury  upon  trial  of  an  indictment  for  alleged  violation  of  the  United  States 
J statute  against  conspiring  to  obtain  discrimination  of  rates  for  transportation  of  freight. 
The  facts  sufficiently  appear  in  the  charge. 


Mr.  George  A.  Neal,  U.  S.  Atty.,  for  the  United  States. 
Messrs.  Hall  & Pike  for  defendants. 


Parker,  District  Judge,  charged  the  jury 
as  follows: 

You  have  heard  the  evidence  in  this  case, 
and  the  arguments  of  counsel  upon  the  case. 
It  now  becomes  the  duty  of  the  court  to  give 
you  the  principles  of  law  to  apply  to  that  state 
of  the  case  which  you  find  to  be  true  from  the 
testimony.  You  are  aware  that  your  verdict, 
as  does  the  verdict  of  every  other  jury,  con- 
sists of  two  things, — the  truth  as  you  find  it, 
and  the  principles  of  law  applicable  to  that 
truth.  In  that  way  you  get  at  the  result  which 
we  call  a “verdict.”  The  principle  of  law 
given  you  is  that  which  defines  the  crime, 
aside  from  other  principles  given  by  the  court, 
instructing  you  as  to  how  you  should  view  the 
evidence  of  witnesses,  and  some  other  subordi- 
nate matters  of  that  kind.  The  definition  of 
a crime  is  that  which  the  law  declares  to  be  the 
offense,  and  to  which  you  are  to  take  and  ap- 
ply the  evidence  to  see  whether  the  evidence 
makes  out  such  a state  of  case  as  the  law  says 
shall  be  established  to  make  the  crime.  Now, 
this  is  not  a charge  for  the  actual  commission 
of  an  overt  crime,  but  is  only  a charge  where 
it  is  alleged  the  parties  agreed  to  commit  a j 
crime  called  in  law  a “conspiracy.”  It  is  laid 
down  under  the  law  as  it  now  stands,  by  sec- 
tion 5440,  Rev.  Stat.  as  amended  by  the  Act 
of  Congress,  as  follows: 

“If  two  or  more  persons  conspire,  either  to 
commit  any  offense  against  the  United  States, 
or  to  defraud  the  United  States  in  any  manner 
or  for  any  purpose,  and  one  or  more  of  such 
parties  do  any  act  to  effect  the  object  of  the 
conspiracy,  all  the  parties  to  such  conspiracy 
shall  be  liable  to  a penalty  of  not  less  than 
$1000  and  not  more  than  $10,000,  and  to  im- 
prisonment not  more  than  two  years.” 

You  are  aware  of  the  fact  that  under  the 
law  of  the  United  States  you  do  not  fix  the 
punishment,  but  you  pass  upon  the  question 
of  the  guilt  or  innocence  of  the  party  charged. 
This  is  the  statute  under  which  this  offense  is 
charged.  There  are  other  statutes  that  have 
been  passed,  comprehended  in  what  is  usually 
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called  the  “Interstate  Commerce  Act,”  to- 
gether with  the  several  amendments  that  have 
been  passed  since  that  time.  It  is  by  this  Act 
that  the  overt  act — that  is,  the  open  act:  the 
actual  act  done  in  furtherance  of  the  conspir- 
acy or  to  effect  the  object  of  the  conspiracy — 
is  alleged  to  be  a crime.  It  was  first  made  an 
offense  under  that  Act  for  common  carriers  of 
property  for  hire  to  do  certain  things  which 
are  set  out  in  the  section  of  the  law  as  amended 
by  the  Act  of  Congress  of  March  2,  1889.  It 
is  provided  there  that  any  common  carrier 
subject  to  the  provisions  of  this  Act,  or,  when- 
ever such  common  carrier  is  a corporation,  any 
officer  or  agent  thereof,  or  any  person  acting 
for  or  employed  by  such  corporation,  who,  by 
means  of  false  billing,  false  classification,  false 
weighing,  or  false  report  of  weight,  or  by  any 
other  device  or  means,  shall  knowingly  and 
willfully  assist,  or  shall  willingly  suffer  or 
permit,  any  person  or  persons  to  obtain  trans 
portation  for  property  at  less  than  the  regular 
rates,  then  established  and  enforced  on  the  line 
of  transportation  of  such  common  carriers, 
shall  be  deemed  guilty  of  a misdemeanor,  and 
j shall,  upon  conviction  thereof  in  any  court  of 
the  United  States  of  competent  jurisdiction 
within  the  district  where  such  offense  was 
committed,  be  subject  to  a fine  not  exceeding 
$5000,  or  imprisonment  in  the  penitentiary  for 
a term  not  exceeding  two  years,  or  both,  in 
the  discretion  of  the  court,  for  each  offense. 

That  is  the  section  of  the  law  which  has  ref 
erence  to  the  common  carrier.  There  was  no 
provision  under  this  Act  that  undertook  to  de- 
clare it  a penal  offense  for  the  shipper  to  do 
certain  things.  There  was  no  penalty  that  was 
applicable  to  the  act  of  the  shipper  until  the 
amendment  of  this  law,  March  2,  1889.  On 
its  first  enactment  it  was  manifest  to  the  law- 
makers that  the  railroad  companies  alone  were 
the  parties  who  would  make  this  unjust  dis- 
crimination against  the  people  of  the  country, 
against  the  consumer,  against  the  man  of  small 
business,  against  the  man  who  is  selling  in 
small  quantities,  against  the  man  who  is  will- 
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ing  to  assist  his  neighbor  by  setting  up  that 
generous  rivalry  in  trade  that  promotes  the 
welfare  of  the  consumer.  It  was  not  conceived 
by  the  lawmaker  who  would  be  the  principal 
party  in  interest  that  would  be  benefited  by 
this  discrimination.  But  the  great  shipper, 
the  large  wholesale  dealer,  the  man  running 
the  combine,  or  the  trust,  or  the  combination 
entered  into  by  vast  enterprises,  would  be  the 
one  that  wouid  seek  and  was  promoting  this 
discrimination  in  the  freight  rates  of  the  coun- 
try when  this  last  law  was  passed.  It  was  ac- 
cordingly seen  that  that  would  be  the  purpose 
of  parties  so  interested.  It  was  therefore  de- 
clared by  the  amendment  passed  on  the  2d  day 
of  March,  1889,  that  for  certain  conduct  upon 
the  part  of  shippers  a penalty  should  be  pre- 
scribed. The  law  is  as  follows: 

“Any  person,  and  any  officer  or  agent  of 
any  corporation  or  company,  who  shall  deliver 
property  for  transportation  to  any  common 
carrier  subject  to  the  provisions  of  this  act,  or 
for  whom,  as  consignor  or  consignee,  any  such 
carrier  shall  transport  property,  who  shall 
knowingly  and  willfully,  by  false  billing,  false 
classification,  false  weighing,  false  representa- 
tion of  the  contents  of  the  package,  or  false  re- 
port of  weight,  or  by  any  other  device  or 
means,  whether  with  or  without  the  consent 
or  connivance  of  the  carrier,  its  agent  or  agents, 
obtain  transportation  for  such  property  at  less, 
than  the  regular  rates  then  established  and  en- 
forced on  the  line  of  transportation,  shall  be 
deemed  guilty^-  of  a fraud,  which  is  hereby  de^ 
dared  to  be  a misdemeanor,  and  shall,  upon 
conviction  thereof  in  any  court  of  the  United 
States  of  competent  jurisdiction  within  the  dis- 
trict in  which  such  offense  was  committed,  be 
subject  to  a fine  of  not  exceeding  five  thousand 
dollars,  or  imprisonment  in  the  penitentiary 
for  a term  not  exceeding  tw’o  years,  or  both,  in 
the  discretion  of  the  court.” 

Now,  that  enumerates  the  different  methods 
that  may  be  used  by  the  carrier  for  the  pur- 
pose of  carrying  on  this  discrimination,  and  it 
contains  a general  sweeping  clause  providing 
that  all  other  devices  or  means,  such  as  by  re- 
porting falsely  to  the  carrier  the  contents  of  the 
package,  and  in  that  way  getting  a discrimi- 
nation, or  by  any  other  means  or  contrivance 
or  device,  if  he  seeks  to  obtain  this  discrimina- 
tion for  his  own  benefit,  he  is  liable  to  a pen- 
alty. You  and  I are  to  take  a view  of  all  the 
facts  and  circumstances,  and  are  to  enforce  the 
law  if  it  has  been  violated.  If  a law7  is  a bad 
law,  it  should  be  enforced  in  order  that  it  may 
be  the  sooner  known  and  repealed,  and,  if  it  is 
a good  law,  it  should  be  enforced  in  order  that 
justice  may  be  done.  We  have  nothing  to  do 
with  the  good  or  bad  policy  of  the  law.  The 
question,  and  the  only  question,  that  we  are  to 
inquire  into,  is  to  first  ascertain  what  the  law 
is,  and  then  whether  it  has  been  violated;  and 
we  sometimes  are  enabled  to  take  a more  com- 
prehensive and  proper  view  of  the  state  of  case 
by  understanding  the  good  or  bad  policy  of  the 
law.  Now,  it  seems  to  me  at  a glance  that  the 
good  policy  of  this  law  is  apparent,  and  espe- 
cially of  this  provision  prohibiting  the  conduct 
of  the  shipper,  who  is  more  largely  interested 
in  getting  reduced  rates  than  any  one  else — 
Gentlemen,  the  shipper,  and  especially  the 
large  shipper,  has  a great,  interest  to  induce 
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him  to  get  a discrimination  of  rates  in  his 
favor, — to  get  an  “underrate,”  as  it  is  called: 
and  the  man  who  gets  a discrimination  in  his 
favor  in  the  shipment  of  his  freight,  especially 
if  he  is  doing  a large  business,  seeks  thereby  a 
large  personal  benefit  to  the  detriment  of  his 
rival  in  a small  business,  and  by  the  same  pro- 
cess works  an  injury  to  business  all  over  the 
country,  whether  he  be  a lumberman,  a whole- 
sale groceryman,  or  a large  shipper. 

How  can  he  do  that?  In  the  first  place,  by 
means  of  this  discrimination  he  is  able  to  over- 
come all  rivals,  and  press  out  smaller  business 
not  as  well  situated  in  that  respect  as  he  is; 
and  not  only  the  rival  wholesale  dealer,  but  he 
is  so  situated  as  to  be  able  to  do  as  the  proof 
shows  these  defendants  did.  He  is  able  to 
have  branch  retail  houses  all  over  the  country, 
and  operate  a business  of  that  kind,  caused  by 
the  discrimination  in  his  favor.  It  is  there- 
fore agreed  that  the  purpose  of  this  law  was 
to  protect  the  people.  That  was  the  intention 
of  it.  There  was  great  wisdom  in  providing 
that,  if  there  was  a discrimination  to  be  made 
by  this  means,  there  should  be  a penalty  at- 
tached to  such  conduct.  These  are  the  two 
provisions  of  the  law  that  create  an  offense  of 
the  character  1 have  named  upon  the  part  of 
the  common  carrier  or  his  agent,  and  also  con- 
duct of  a like  character,  or  conduct  that  may 
be  similar,  to  some  extent,  upon  the  part  of 
the  shipper.  The  shipper  may  commit  the  of- 
fense with  or  without  the  concurrence  of  the 
other  party.  j 

It  is  alleged  in  this  indictment,  in  connec- 
tion with  other  things,  that  the  purpose  of  this 
conspiracy  was  to  enable  S.  R.  Howell, 
George  W.  Howell,  and  Herbert  N.  Jewett  to 
obtaiu  this  discrimination  of  rates  or  to  obtain 
rates  less  than  the  regular  rates  charged  by 
this  railroad  company,  specified  in  the  indict- 
ment. That  was  the  purpose  of  the  conspi- 
racy. Remember,  you  are  not  trying  them  for 
doing  that,  but  for  conspiring  to  do  that.  You 
are  required  to  find  that  Mott,  who  is  alleged 
to  be  the  man  who  did  the  overt  act, — and  he 
could  do  it  with  the  concurrence  of  anybody,  < 
or  without  the  concurrence  of  anybody, — that.  < 
he  did  certain  things  in  furtherance  of  this  de-  | 
sign.  The  law  requiring  that  some  one  of  the 
conspirators  shall  have  done  some  overt  act — 
some  actual  act — to  carry  out  the  common  de- 
sign and  the  common  criminal  enterprise,  the 
act  so  done  by  some  one  of  the  conspirators 
must  be  a crime  under  the  law  of  the  United 
States.  Now,  under  this  section  two  things 
are  required  to  make  this  an  offense:  First, 

there  must  be  a conspiracy  as  affecting  these 
parties,  or  at  least  two  of  them,  and,  in  fur- 
therance of  that  conspiracy,  the  man  Mott 
must  have  done  that  which  it  is  alleged  he  did 
in  furtherance  of  this  conspiracy,  and  the 
proof  offered  must  show  it  accomplished, — 
the  purpose  enumerated  in  the  indictment. 

I will  now  tell  you  what  is  necessary  to  be 
found  in  this  indictment.  Now,  there  are  dif- 
ferent kinds  of  allegations  in  the  indictment. 

There  are  those  which  go  to  the  very  grava- 
men of  the  offense,  and  others  that  are  mate 
rial,  but  subordinate.  They  do  not  occupy 
that  importance  in  the  indictment  that  others 
may  occupy,  yet  they  are  all  necessary  to  make 
the"  offense.  Let  us  see  what  is  charged  in 
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this  indictment,  and  ascertain  what  is  neces- 
sary to  be  proven;  and  after  that  we  will  de- 
fine this  crime  known  as  a “ conspiracy;”  and 
after  that  we  will  enumerate  to  you  what  must 
be  shown  to  have  been  done  by  Mott  in  fur- 
therance of  that  conspiracy;  then  we  will  give 
you  the  rules  of  law  that  are  to  be  considered 
by  you  in  weighing  the  testimony  of  the  wit- 
nesses. 

You  will  understand  that  if  you  should  be- 
lieve that  these  different  shipments,  charged  in 
this  indictment, — and  there  are  only  two  sets 
of  shipments,  by  the  way,  although  they  were 
charged  in  four  counts, — if  these  shipments 
were  all  made  in  pursuance  of  the  common 
agreement,  one  agreement  (you  will  bear  in 
mind  that  a conspiracy  may  be  continuous) 
then  they  are  acts  done  in  furtherance  of  the 
one  agreement.  Your  recollection  will  not 
fail  you  when  you  refer  to  the  condition  of 
things  at  the  time  of  the  whiskey  frauds  in  this 
country,  and  the  proof  showed  them  to  have 
been  continuous  for  years;  men  were  con- 
nected with  them  for  years.  Now,  in  this 
case,  if  there  was  a common  criminal  under- 
standing entered  into,  and  I mean  by  that  a 
conspiracy  to  do  the  offense  charged  in  this 
indictment,  and  all  that  is  alleged  in  the  in- 
dictment to  have  been  doue  was  done  in  pur- 
suance of  that  one  agreement,  then  there  is 
but  one  offense  in  all  these  charges  and  the 
overt  acts  or  the  actual  acts  done  causing  the 
conspiracy.  It  is  for  the  agreement  to  do  the 
acts  you  are  to  first  make  search.  And  I re- 
peat, in  order  that  you  may  make  no  mistake, 
that  if  there  was  an  agreement,  and  acts  were 
continually  done  as  are  charged  in  the  differ 
ent  counts  of  this  indictment,  then  there  is  but 
one  offense.  There  are  four  counts.  They  do 
not  undertake  to  charge  but  one  offense;  that 
is,  provided  you  find  there  was  but  one  con- 
spiracy. If  you  find  that  to  be  the  case,  then 
the  effect  of  these  four  counts  is  only  to 
charge  one  crime.  Although  there  may  have 
been  many  different  sets  of  overt  acts  done  in 
furtherance  of  this  conspiracy,  the  proof  of 
one  overt  act  is  enough  for  you  to  find  to  es- 
tablish that  branch  of  the  case. 

It  is  not  necessary  to  find  both  of  the  others 
charged  in  the  indictment.  The  doing  of  one 
overt  act  by  at  least  one  of  the  conspirators  is 
sufficient  to  make  out  that  element  of  the 
offense,  if  done  in  furtherance  of  it.  Both  of 
the  overt  acts  do  not  make  it  any  the  less  a 
conspiracy.  Now,  the  first  count  in  this  in- 
dictment charges  the  shipper  of  certain  lumber 
with  doing  certain  things;  and  I want  to  say 
to  you  that  all  these  counts  run  together.  The 
first  and  third  are  the  same,  with  the  excep- 
tion of  the  allegation  of  the  relation  of  these 
defendants  to  each  other.  The  second  count 
alleges  that  S.  R.  Howell  and  George  W. 
Howell  and  Herbert  N.  Jewett  were  partners. 
The  third  count  alleges  that  S.  R.  Howell  and 
Herbert  N.  Jewett  were  partners,  and  that 
George  W.  Howell  was  their  agent,  together 
with  Pierce  & Tibbetts. 

The  crime  as  charged  in  the  third  count  has 
the  same  relation  to  the  transaction  or  to  the 
business.  It  includes  Pierce,  the  witness  here, 
and  the  defendant  Tibbetts;  that  is,  the  charge 
in  the  third  count.  Now,  if  you  should  be- 
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lieve  that  that  was  the  relation  of  the  parties, 
and  that  they  were  not  partners,  as  charged  in 
the  first  count,  then  your  finding  would  be 
properly  made  under  the  third  count  in  the 
indictment.  The  same  offense  is  charged,  the 
same  conspiracy  to  accomplish  the  same  pur- 
pose, and  the  same  overt  act  is  set  out,  in  the 
third  as  in  the  first  count  of  the  indictment. 
]Now,  again,  the  second  count  charges  the  same 
conspiracy  as  the  first  count.  Provided  you 
find  there  w7as  no  break  in  the  agreement,  you 
then  find  there  was  but  one  unlawful  act.  It 
charges  the  same  conspiracy.  It  charges,  also, 
that  S.  R.  Howell,  George  W.  Howell,  and 
Herbert  N.  Jewett  were  partners,  as  does  the 
first  count,  but  it  charges  the  doing  of  a differ- 
ent overt  act.  The  shipping  to  the  different 
destinations  of  the  cars  and  the  amount  of 
lumber  shipped,  and  that  it  was  of  different 
weight  from  the  lumber  described  in  the  first 
count,  and  that  the  underweighing  was  in 
greater  proportion  than  in  the  first  count, — 
that  is  the  difference  between  that  count  and 
the  first  count, — I say  it  depends  upon  whether 
you  find  there  was  any  break  in  the  criminal 
understanding  or  agreement.  The  proof 
shows,  as  I am  compelled  to  remind  you,  gen- 
tlemen, a continuous  transaction  of  this  char- 
acter, that  it  was  a continuous  business,  and 
you  would  have  a right  to  consider  the  con- 
tinuing nature  of  the  business  to  ascertain  that 
there  was  but  one  conspiracy.  Now,  the  mate 
of  the  second  count  is  the  fourth  count.  It 
charges  the  same  overt  act.  It  charges  the 
same  character  of  conspiracy,  or  to  accomplish 
the  same  results.  I mean  it  charges  the 
weighing  of  the  same  amount  of  lumber  in 
pounds  and  the  same  destination  for  the  lum- 
ber, but,  like  the  third  count,  it  alleges  a dif- 
ferent relation  of  these  defendants  to  each 
other.  It  sets  out,  as  does  the  third  count,  that 
S.  R.  Howell  and  Herbert  N.  Jewett  were 
partners,  and  George  W.  Howell  was  their 
agent,  as  in  the  third  count,  and  that  he  occu- 
pied the  relation  to  the  transaction  as  did 
Pierce  and  Tibbetts.  That  is  the  only  differ- 
ence between  that  count  and  the  second  count 
in  the  indictment.  If  you  should  find  that 
that  overt  act  was  one  done  in  the  same  way 
as  the  one  that  is  alleged  to  have  been  done 
under  the  third  count  in  the  indictment,  your 
proper  finding  wTould  be:  “We,  the  jury,  find 

the  defendants  S.  R.  Howell  and  H.  N.  Jewett 
guilty  as  charged  in  the  fourth  count  of  the 
indictment.”  If  you  find  they  were  all  part- 
ners under  the  firSt  count  of  the  indictment, 
then  the  proper  finding  would  be  upon  the 
first  and  second  counts  of  the  indictment. 
Now,  let  us  see  what  is  necessary  to  be  found. 
I have  called  your  attention  to  the  fact  as  to 
the  different  relations  of  these  parties  that  are 
set  up.  It  is  alleged  in  addition  that  Edward 
Pierce  and  Edward  Tibbetts  were  engaged  by 
said  parties  or  said  company  as  agents  in  and 
about  the  shipment  of  lumber.  That  is  neces- 
sary to  be  found, — that  they  were  the  agents, 
— because  in  ascertaining  the  extent  of  this 
conspiracy  it  is  your  duty  to  gather  in  all  the 
parties  connected  with  it.  It  becomes  twofold 
your  duty  in  a case  like  this,  because  you  will 
understand  that  it  takes  at  least  two  persons  to 
make  a conspiracy.  You  may  find  a party 
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guilty,  provided  he  acted  with  others,  not  even 
indicted,  so  as  to  make  the  two  in  the  con- 
spiracy. 

i Then  you  will  remember  that  the  principle 
as  indirectly  invoked,  that  those  two  witnesses, 
Mott  and  Pierce,  occupy  the  relation  before 
you  as  accomplices;  that  is  to  say,  they  confess 
or  admit  they  were  accomplices.  You  are  to 
consider  their  relation  to  the  case,  before  you 
can  consider  it.  You  must  believe  their  rela- 
tion as  accomplices,  and  to  believe  they  were 
accomplices  you  must  find  a condition  in 
which  as  accomplices  they  acted  in  this  con- 
spiracy, because,  if  you  do  not,  you  cannot 
find  the  condition  of  an  accomplice.  But  they 
confess  by  their  evidence  that  they  were  ac- 
complices. Therefore  it  becomes  necessary 
that  you  should  gather  up  in  your  minds  the 
condition  as  shown  by  the  testimony,  and  in 
this  way  judge  whether  that  relation  or  not 
existed,  in  addition  you  are  required  to  find 
that  the  Chicago,  Rock  Island  & Pacific  Rail- 
road Company  and  the  Chicago,  Kansas  & 
Nebraska  Railroad  Company  were  companies 
—railroad  companies — engaged  in  the  business 
of  common  carriers  shipping  for  hire,  and,  in 
addition  to  that,  it  is  necessary  to  find  they  oc- 
cupied such  a relation  under  the  law  as  that 
the  law  applies  to  their  shipments,  because,  as 
remarked  by  counsel  on  the  part  of  the  de- 
fendants in  this  case,  this  law  has  nothing  to 
do  with  shipments  in  the  state.  It  must  be 
interstate  shipments  to  give  Congress  power  to 
pass  such  a law,  and  punish  under  such  a law. 

And  the  proof  is  sufficient,  as  the  court  has 
told  you,  if  they  were  acting  as  de  facto  corpo- 
rations, and  engaged  in  this  matter  of  com- 
mon carriers  from  one  state  in  the  United 
States  to  another,  and  in  this  case  we  think 
as  to  this  commodity,  this  merchandise  or 
lumber,  if  you  please,  was  shipped  from  one 
state  to  another.  The  court  in  that  connec- 
tion yesterday  intimated  that  in  its  judgment 
the  allegation  in  the  indictment  that  this 
lumber  was  delivered  to  these  parties  at  At- 
chison, Kan.,  for  shipment  in  Kansas,  the  rate 
being  the  same  from  Atchison  as  from  East 
Atchison  or  Winthrop,  and  the  condition  as  to 
its  being  interstate  commerce  being  the  same, 
—that  allegation  in  the  indictment  as  to  ship- 
ment from  points  in  Kansas, — becomes  a sub- 
ordinate allegation,  and  the  variance  between 
the  allegations  and  the  proof  was  not  material, 
because  it  cannot  possibly  work  any  substan- 
tial injury  to  the  defendants.  The  material 
inquiry  on  that  point  is  whether  this  overt  act 
was  done  and  this  conspiracy  was  entered  into 
in  this  jurisdiction,  and  consequently  whether 
these  elements  of  this  crime  transpired  in  this 
jurisdiction;  and,  again,  whether  or  not  the 
lumber,  as  a matter  of  fact,  was  shipped 
through  this  jurisdiction  or  from  the  state  of 
Kansas  to  some  other  state  in  the  Union,  and 
that  it  passed  into  this  jurisdiction  and  was 
weighed  in  the  jurisdiction.  That  is,  the  overt 
act  that  goes  to  make  out  that  requisite  of  the 
crime,  provided  it  was  underweighed. 

These  things  are  required  to  be  found,  and 
then  it  is  required  to  be  found  that  they  under- 
took to  ship  this  lumber  to  the  towns  named 
in  the  indictment,  or  to  some  one  of  them, 
either  to  Deshler,  Neb.,  Du  Bois,  Neb.,  or 
Lewiston,  in  the  state  of  Nebraska,  or  to  the 
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towns  of  Arriba  and  Burlington,  in  the  state 
of  Colorado.  The  court  tells  you  in  this  con- 
nection that  the  proof  shows  such  a relation 
upon  the  part  of  this  railroad  company  to  this 
transaction  as  to  show  that  it  becomes  subject 
to  the  law  of  Congress, — the  law  passed  in 
1887,  and  amended  in  1889.  You  first  are  re- 
quired to  find,  in  addition  to  these  proposi- 
tions, that  the  said  corporations,  the  ones 
which  I have  named,  and  that-  are  set  out  in 
the  indictment  by  the  name  of  the  Chicago, 
Rock  Island  & Pacific  Railroad  Company,  the 
Chicago,  Kansas  & Nebraska  Railroad  Com- 
pany, and  the  St.  Joseph  & Iowa  Railway 
Company,  had  established  schedules  or  tariffs 
of  transportation  for  persons  and  property 
along  the  lines  of  transportation  of  such  com- 
mon carriers.  If  a rate  had  been  established, 
if  it  was  known  by  the  people  in  charge  of 
these  railroads  as  an  established  rate,  as  a fixed 
rate,  having  a uniform  character,  undertaking 
to  treat  all  shippers  alike  in  proportion  to  the 
distances  shipped,  if  that  rate  was  then  and 
there  a fixed  rate  of  that  character,  in  my 
judgment  it  is  not  necessary  that  it  should  be 
published  by  posting  the  rate  up.  That  is  a 
thing  required  by  this  law  to  be  done  by  the 
railroad  company  for  the  information  of  the 
people,  that  this  practice  may  not  be  indulged 
in  by  the  shippers,  and  any  companies  may 
not  discriminate  in  favor  of  one  and  against 
others,  and,  if  these  companies  did  not  do  that, 
there  is  a penalty  attached  to  it;  but  that  is  a 
different  duty  frcm  the  one  prescribed  by  this 
Statute.  If  they  have  an  established  rate,  if 
that  rate  is  established,  if  it  is  so  far  established 
as  to  become  a fixed  rate  under  which  they 
act,  and  parties  as  shippers,  or  parties  as 
agents  of  common  carriers,  combined  for  the 
purpose  of  evading  that  rate,  of  getting  an 
underrate  in  their  favor,  or  of  securing  a dis- 
crimination as  against  the  people  generally, 
they  may  be  held  under  this  law  which  charges 
them  with  conspiring  to  do  an  unlawful  act. 
You  are  required,  of  course,  to  find  that  a rate 
has  been  established  by  the  railroad  company. 
You  may  take  into  consideration,  in  ascertain- 
ing the  establishment  of  that  rate,  that  testi- 
mony of'  the  witness  or  witnesses  who  had 
charge  of  that  sort  of  business,  and  you  may 
also  lake  into  consideration  the  poster  put  up 
by  them  to  inform  the  public  as  to  where  these 
rates  could  be  seen.  It  is  the  evidence  of  the 
established  rate  upon  their  part,  and  that  is 
one  of  the  elements  that  must  be  found  in  this 
case.  Now,  you  are  required,  in  addition  to 
that,  to  find  that  at  the  time  alleged  in  the  in- 
dictment, which  was  upon  the  28tb  day  of 
May,  1889,  or  within  three  years  prior  to  No- 
vember 6,  1891,  the  date  upon  which  the  in- 
dictment was  found,  Mr.  Mott — W.  D.  Mott— - 
was  a person  acting  for  or  employed  by  said 
railroad  companies  in  weighing  and  reporting 
weights  of  all  freights  taken  and  received  by 
them  for  transportation  by  said  corporations 
at  the  city  of  Winthrop  or  East  Atchison. 

That  is  material  to  be  shown,  or  so  much  of 
it  as  that  he  was  employed  to  make  the  weigh- 
ing alleged  to  have  been  made  in  the  indict- 
ment. Whether  he  was  generally  employed 
for  that  purpose  does  not  matter.  If  he  was 
employed  for  the  purpose  of  making  these 
weights,  where  there  was  an  underbilling, 
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where  there  was  an  underweighing,  where 
there  was  an  attempt  to  secure  a discrimina- 
tion in  favor  of  the  shipper,  that  would  be 
responsive  to  that  allegation.  If  he  was  work- 
ing for  this  weighing  company,  and  these 
railroad  corporations  were  members  of  that 
company,  he  would  be  their  agent.  That  is 
necessary  to  be  found.  In  addition,  you  are 
required"  to  find  that  as  far  as  the  first  count 
is  concerned,  and  1 have  given  you  the  differ- 
ence between  these  counts  and  the  one  differ- 
ence that  exists — I am  talking  now  as  to 
what  is  necessary  to  be  found  under  the  first 
count,  and  the  same  thing  must  be  found  un- 
der the  other  counts,  varying  according  to  the 
difference  in  the  overt  acts  charged,  and  the 
difference  existing  in  the  relation  of  these  par- 
ties to  each  other.  The  first  count  has  charged 
that  8,  It.  llowell,  George  W.  Howell,  and 
Herbert  N.  Jewett  were  doing  business  as 
partners.  Then  you  are  required  to  find  that 
that  relation  existed  between  them;  that  they 
occupied  that  relation  to  each  other;  and  that 
in  attempting  and  designing  to  ship  large 
amounts  of  lumber  from  Winthrop  to  points 
in  other  states,  to  wit,  to  Deshler,  in  Nebraska, 
to  Du  Bois  and  Lewiston,  Neb.,  and  Arriba 
and  Burlingtou,  in  the  state  of  Colorado,  to 
some  one  of  these  points  in  Nebraska  or  Colo- 
rado that  are  named  in  this  indictment,  they 
were  there  representing  the  shipper;  that  these 
parties,  Pierce  and  the  other  defendants,  were 
the  agents  of  these  parties  when  they  were  in- 
tending to  make  these  shipments,  and  that 
they  were  acting  for  said  parties  as  their 
agents,  and  acting  in  this  transaction  with  the 
knowledge  and  procurement  of  S.  R.  Howell, 
George  W.  Howell,  and  Herbert  N.  Jewett, — 
because  it  is  necessary  to  show  the  relation  of 
the  Howells  in  this  transaction  if  they  are  to 
be  convicted.  If  this  business  was  the  busi- 
ness of  the  Howells,  or,  if  you  please,  it 
was  the  business  of  George  W.  Howell  and 
Herbert  N.  Jewett,  and  that  Pierce  and 
Tibbetts,  or  Pierce  and  Tibbetts  and  George 
W.  Howell,  as  charged  in  the  third  and  fourth 
counts  of  the  indictment,  did  things  that  are 
charged  that  they  did  do,  in  furtherance  of  the 
common  design  to  connect  these  other  parties, 
the  parties  who  owned  the  business,  the  heads 
of  the  firm,  as  it  were,  the  business  must  be 
done  with  their  knowledge  and  procurement. 
If  they  knew  about  it,  and  they  permitted  it  to 
go  on  and  received  the  benefits  from  it,  they 
are  directly  or  indirectly  interested  in  it.  It 
matters  not,  in  this  case,  whether  the  benefit 
was  directly  received  by  the  consignee  or  the 
consignor  of  this  lumber  or  by  the  shipper. 
It  makes  no  difference. 

If  the  purchaser  receives  the  benefit  of  the 
transmission  of  this  lumber,  then  it  was  a di- 
rect benefit  to  him,  and  also  a direct  benefit 
to  the  man  who  was  the  seller,  because  by 
means  of  cheaper  rates,  of  under  prices,  he 
makes  customers  and  builds  up  trade,  and  by 
means  of  trade  holds  out  inducements  to  men 
to  purchase  from  him  because  of  the  advan- 
tage he  has  with  the  railroad  company.  So,  in 
every  case,  it  is  either  a direct  or  an  indirect 
advantage  to  him.  If  the  man  who  is  the 
buyer  pays  the  freight,  as  a natural  conse- 
quence he  will  buy  more  goods  from  such 
a firm  than  if  it  were  a house  that  could  Dot 
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control  these  freight  rates.  That  is  one  of  the 
reasons  why  such  a law  was  enacted,  that  one 
man  in  business  should  not  create  such  a trust 
or  combination  or  monopoly  as  would  destroy 
the  trade  and  commerce  of  the  country  i’f  it 
was  regulated  by  his  dictation  and  by  his  con- 
trol. It  is  in  pursuance  of  this,  in  pursuance 
of  the  trade  and  policy  of  such  men,  legisla- 
tion is  leveled  at  the  heads  of  these  men,  these 
combinations,  these  trusts,  that  are  reaching 
out  and  grasping  all  the  concerns  of  this  coun- 
try, so  that  the  consumer  and  small  dealer 
and  everybody  else  has  to  pay  toll  to  the  com- 
binations, or  to  the  large  dealers.  Then  it  makes 
no  difference,  I say,  whether  the  benefit  to  the 
shipper  was  direct  or  indirect,  or  to  the  owner 
of  that  business  in  this  case, — either  the  two 
Howells  and  Jewett,  or  S.  R.  Howell  and 
Jewett, — the  transactions  carried  on  by  Pierce 
and  Tibbetts  must  have  been  done  with  their 
knowledge  and  procurement. 

If  they  had  the  knowledge  of  it,  if  they  per-( 
mitted  it  to  go  on,  if  they  received  benefits' 
from  it,  directly  or  indirectly,  it  was  by  their 
procurement  as  much  as  though  they  had  di- 
rectly or  indirectly  commanded  it  to  be  done, 
because  it  is  the  duty  of  a business  man  so 
situated  to  see  to  it  that  the  law  shall  not  be 
violated  by  his  subordinates  through  his 
neglect  of  his  duty  to  attend  to  his  business 
and  to  protect  the  public.  If  you  find  that 
the  proof  does  not  show  the  connection  to  that 
degree  of  certainty  that  the  case  must  be  proven 
that  S.  R.  Howell  was  so  connected  with  this 
transaction,  that  is,  that  he  either  knew  of  it 
and  commanded  it,  or  that  he  had  knowledge 
of  its  being  done  and  permitted  it  to  be  done, 
and  that  the  firm  received  the  benefits  of  it,  he 
would  be  entitled  to  an  acquittal  at  your  hands, 
unless  the  evidence  shows  his  relation  to  that 
transaction,  as  I have  stated,  beyond  a reason- 
able doubt,  as  it  must  show  it  before  you  can 
find  him  guilty.  Now,  while  these  parties  oc- 
cupied this  relation  to  each  other,  some  as  own- 
ers of  the  business  and  shippers,  and  some  as 
agents  of  the  shippers,  and  another  as  agent  of 
the  railroad  company,  and  the  party  who  did 
the  weighing  while  they  were  occupying  that 
relation,  you  are  required  to  find  that  all  these 
parties  conspired  with  one  another  to  commit 
an  offense  against  the  United  States, — that  is 
to  say,  that  they  did,  on  the  day  mentioned, 
or  at  any  time  within  three  years  prior  to  the 
6th  of  November,  1891,  conspire,  combine, 
and  agree  together  falsely  and  fraudulently  to 
ship  a quantity  of  lumber  at  less  than  the  actual 
weight,  and  they  were  then  within  this  juris- 
diction, that  is,  the  St.  Joseph  division  of  the 
western  district  of  Missouri, — and  also  to  find 
the  one  charged  with  doing  the  overt  act,  as 
alleged,  did,  by  false  billing,  false  weighing, 
and  false  representations  of  weights,  know- 
ingly and  willfully  assist,  obtain,  suffer,  and 
permit  the  said  George  W.  Howell,  S.  R. 
Howell,  and  H.  N.  Jewett,  of  said  company 
of  Howell,  Jewett  & Co.,  to  obtain  transpor- 
tation for  their  said  property.  In  this  case 
the  proof  must  show  you  the  combination  and 
means  resorted  to  in  furtherance  of  it  and  the 
purpose  for  which  they  entered  into  it,  to  wit, 
to  enable  this  firm  of  the  Howells  and  Jewett  or 
of  Howell  and  Jewett,  as  the  case  may  be,  to 
obtain  transportation  for  their  property, — that 
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is,  lumber  alleged  to  have  been  transported 
and  uuderbilled, — to  obtain  from  them  that 
privilege  to  secure  the  carriage  of  the  lumber 
to  the  points  designated,  and  from  the  place 
where  it  was  billed  and  weighed,  at  less  than 
the  regular  rates  then  and  there  established 
and  in  force.  That  is  the  allegation  of  the 
conspiracy;  that  is  the  allegation  of  the  pur- 
pose in  view  when  they  did  conspire.  There 
is  but  one  other  clause  in  this  indictment,  and 
that  is  that  while  that  was  the  purpose  of  ihese 
parties,  while  that  was  their  object,  W.  D. 
Mott,  in  furtherance  of  the  common  design  of 
which  he  was  a part,  of  which  they  were  all 
alleged  to  have  been  a part, — the  common  de- 
sign which  bound  them  together  for  the  pur- 
pose of  obtaining  the  shipments  at  under- 
weights,— that  in  furtherance  of  that  design 
to  accomplish  it  he  did  a certain  thing.  What 
is  it?  That  he  weighed  a car  or  cars  of  lumber 
and  shipped  them  out  at  less  than  their  actual 
weight;  that  is,  by  falsely  weighing,  faslely 
billing  freight  to  be  shipped.  That  is  the  alle- 
gation of  the  act  done  by  Mr.  Mott  in  further- 
ance of  this  common  design;  that  is  what  is 
necessary  to  be  found  in  this  indictment;  and 
it  must  be  found,  if  you  find  under  any  of  the 
counts  in  this  indictment. 

Now,  what  is  the  nature  of  this  charge  of 
conspiracy?  Mr.  Justice  Dillon,  in  his  trial  of 
the  whiskey  cases,  gives  a very  happy  defini- 
tion of  this  crime  called  a “conspiracy.”  He 
says:  “A  conspiracy  means  a combination 

formed  by  two  or  more  persons  to  effect  an 
unlawful  end;  said  persons  acting  under  a 
common  purpose  to  accomplish  the  end  de- 
sired.” United  States  v.  Babcock,  3 Dill. 
586.  An  agreement  or  an  undertaking,  or 
a combination,  if  you  please,  entered  into 
between  two  or  more  persons  to  accomplish  an 
illegal  result,  and  what  is  meant  by  accomplish- 
ing an  illegal  result  is  doing  something  which 
is  against  the  laws  of  the  country;  entering 
into  a combination  to  do  anything  of  that  kind; 
to  do  something  which  by  law  is  a crime. 
Two  men  may  agree  to  go  out  here  and  steal 
a horse.  That  is  an  offense  against  the  laws  of 
the  United  States,  provided  it  occurs  in  a place 
where  the  United  States  has  jurisdiction,  as  in 
the  Indian  territory.  They  agree  to  go  out 
and  steal  a horse.  They  do  not  steal  the  horse, 
but  one  of  them  goes  to  the  stable  and  gets  a 
bridle,  that  they  may  safely  get  away  with  the 
horse.  They  are  intercepted.  They  did  not 
steal  the  horse  at  all.  Now,  they  may  be  in- 
dicted for  attempting  to  steal  the  horse,  in  en- 
tering into  a conspiracy  to  steal  the  horse,  but 
they  cannot  be  convicted  for  the  offense  of 
stealing,  even  if  one  of  them  went  so  far  as  to 
do  an  overt  act  in  furtherance  of  the  design. 
Not  only  this  unlawful  combination  shall  be 
entered  into,  this  agreement  to  violate  a law  of 
the  United  States,  but  one  of  the  parties  to  the 
conspiracy  must  do  the  overt  act  charged,  that 
we  can  see  there  is  something  more  than  a 
mental  purpose  to  commit  the  crime.  These 
are  the  two  things  that  make  up  this  crime: 
The  evert  act  I have  enumerated  to  you;  such 
act  alleged  in  this  indictment  to  have  been  done 
by  Mott;  the  act  that  was  agreed  upon  to  have 
been  done  by  these  other  parties  in  furtherance 
of  this  conspiracy.  The  agreement  upon  the 
part  of  the  alleged  conspirators  was  to  secure 
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a shipment  of  freight  at  an  underweight  as  es- 
tablished by  the  railroad  that  did  the  shipping. 
That  was  the  purpose  of  the  combination,  and 
if  it  was  accomplished  in  the  manner  enumer- 
ated by  the  statute,  if  he  did  that  which  would 
make  him  responsible  under  the  paragraph  of 
the  law  as  to  the  shippers,  who  would  become 
responsible  under  that  act  for  the  crime  com- 
mitted by  him,  he  might  become  guilty  under 
the  law.  Now,  these  are  the  two  elements  that 
go  to  make  out  this  crime.  The  doing  of  the 
overt  act  in  furtherance  of  the  common  crim- 
inal design  is  one  of  the  things  you  must  find. 
You  are  required  to  find,  first,  in  this  case,  was- 
there  such  a conspiracy,  as  is  alleged,  as  affect- 
ing at  least  two  of  these  persons?  It  is  not 
necessary  that  the  two  should  be  on  trial.  Was 
there  such  a conspiracy  as  is  described  in  this 
indictment,  and  was  any  one  of  these  overt 
acts  that  are  alleged  here  to  have  been  done  in 
furtherance  of  it  done  as  alleged?  These  are 
the  propositions  necessary  to  be  found  to  estab- 
lish this  case,  such  as  is  stated  in  this  indict- 
ment. After  you  have  found  these  proposi- 
tions,— that  is,  whether  they  are  true  or  not, — 
then  you  are  to  look  into  this  evidence  to  see 
how  many  defendants  were  connected  with  this 
unlawful  combination.  Now,  what  is  neces- 
sary to  make  a conspiracy?  You  will  under- 
stand that  this  is  a crime  that  may  be  commit- 
ted at  long  range.  A man  may  be  living  in 
Chicago  and  be  guilty  of  a conspiracy  in  this 
district.  In  the  whiskey  trials  it  was  alleged 
that  men  living  in  the  city  of  Washington  were 
so  connected  in  the  conspiracy  in  the  eastern 
district  of  Missouri  as  that  they  could  be  tried 
in  that  district;  and  it  is  true  that  a man  may 
be  connected  with  this  kind  of  a crime,  and  be 
responsible  for  it  in  a given  jurisdiction  where 
it  has  its  headquarters,  where  the  agreement  is 
made  out,  where  it  is  entered  into;  he  may  be 
connected  with  it  as  though  he  had  been  living 
in  that  jurisdiction.  In  this  case  it  is  not  nec- 
essary for  S.  R.  Howell  to  have  been  living  in 
the  jurisdiction  at  the  time  of  the  formation  of 
the  conspiracy.  He  may  become  a party  when 
it  was  created,  by  acts  of  a certain  nature,  even 
though  living  in  Chicago,  or  he  may  be  re- 
sponsible after  it  was  formed,  provided  he  went 
into  it  or  had  anything  to  do,  as  charged  in  the 
indictment. 

Does  the  law  require  you,  under  your  oath 
as  jurymen,  to  see  the  thing  itself  in  order  that 
it  may  be  found  to  exist?  It  gives  you  the 
right  of  judging  the  intent  from  the  act  done. 
You  cannot  find  it  except  in  one  way,  and  that 
is  by  circumstances.  Especially  is  that  true 
with  a conspiracy.  The  conspirator  has  two 
objects  in  view.  He  would  hardly  think  it 
worth  while  to  enter  into  a conspiracy  unless 
there  was  some  motive  which  prompted  the 
desire  to  consummate  it.  Because  he  has  that 
motive  to  consummate  it,  it  is  necessary  to  have 
a secret  understanding.  People  do  not  put  it 
in  writing,  as  you  do  a deed  which  conveys 
your  land  to  another,  or  have  it  recorded  in  a 
book  as  evidence  of  the  title  that  you  pass  to 
another.  If  the  officers  of  the  law  would  lay 
their  hands  upon  them  before  they  had  con- 
summated the  conspiracy,  their  purpose  would 
fail;  then  they  may  act  with  secrecy  because 
of  the  desire  to  accomplish  a result.  It  is  not 
necessary  to  be  made  by  so  many  formulated 
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words.  I know  that  not  one  of  you  gentlemen 
has  a criminal  purpose  in  view\  but  I have  ex- 
plained this  for  the  purpose  of  showing  to  you 
the  principle,  and  in  construing  it  you  must  be 
guided  by  the  light  of  human  experience  and 
human  understanding;  but  if  I knew  that  one 
of  you  gentlemen  had  a criminal  purpose  in 
view,  and  with  that  knowledge  I joined  you 
for  the  purpose* of  consummating  that  object, 
and  in  furtherance  thereof  I entered  upon  the 
same  design  with  the  purpose  of  aiding  you  in 
its  commission,  then  it  is  the  same,  for  I have 
joined  the  conspiracy  as  though  I had  been  a 
party  to  it  in  the  beginning,  for  that  is  what 
the  law  seeks  and  calls  a “design”  or  an  “agree- 
ment” enteredfeinto  with  the  knowledge  of  as- 
sisting in  the  perpetration  of  that  which  is 
against  the  law,  and  which  is  called  “conspir- 
acy.” It  may  be  entered  into  in  either  one  of 
these  ways.  If  it  is  a secret,  how  are  you  to 
find  it?  I may  read  a little  in  reference  to  the 
nature  of  conspiracy.  Judge  Dillon  says,  in 
the  case  of  United  States  v.  Babcock,  8 Dill. 
585: 

“It  is  not  necessary,  to  constitute  a conspir- 
acy, that  two  or  more  persons  should  meet  to- 
gether and  enter  into  an  explicit  or  formal 
agreement  for  an  unlawful  scheme,  or  that  they 
should  directly,  by  words  or  in  writing,  state 
what  the  unlawful  scheme  was  to  be,  and  the 
details  of  the  plans  or  means  by  which  the  un- 
lawful combination  was  to  be  made  effective. 
It  is  sufficient  if  two  or  more  persons,  in  any 
manner,  or  through  any  contrivance,  positively 
or  tacitly  come  to  a mutual  understanding  to 
accomplish  a common  and  unlawful  design. 
In  other  words,  where  an  unlawful  end  is 
sought  to  be  effected,  and  two  or  more  persons, 
actuated  by  the  common  purpose  of  accom- 
plishing that  end,  work  together  in  any  way 
in  furtherance  of  the  unlawful  scheme,  every 
one  of  said  persons  becomes  a member  of  the 
conspiracy,  although  the  part  he  was  to  take 
therein  was  a subordinate  one,  or  was  to  be 
executed  at  a remote  distance  from  the  other 
conspirators.” 

Any  act  done  in  shipping  this  lumber  to  its 
final  destination  out  of  the  district,  if  done  by 
all  or  any  one  of  these  parties,  would  be  an 
overt  act,  you  can  notice,  if  done  in  the  juris- 
diction. A combination  formed  by  two  or 
more  persons  to  effect  an  unlawful  end  is  a 
conspiracy,  said  persons  acting  under  a com- 
mon purpose  to  accomplish  the  end  designed. 
Any  one  who,  after  a conspiracy  is  formed, 
and  who  knows  of  its  existence,  joins  therein, 
becomes  as  much  a party  thereto  from  that 
time  as  if  he  had  originally  entered  into  it. 
That  is  the  nature  of  this  crime.  How  are  we 
to  find  it?  We  must  find  it,  if  we  are  to  find 
it  at  all,  alone  by  circumstances,  because  we 
cannot  find  it  by  positive  evidence.  Positive 
evidence  may  be  introduced  to  showT  the  exist- 
ence, as  in  this  case,  of  the  overt  act,  done  in 
furtherance  of  the  conspiracy^  We  can  have 
positive  proof  of  it,  and  this  witness  who  did 
the  weighing  would  be  a positive  eyewitness. 
Pierce  or  any  other  witness  would  be  a posi- 
tive witness.  That  is  something  which  is 
tangible  and  real,  and  something  to  which  you 
can  apply  one  of  the  five  senses.  It  is  not 
necessary  to  prove  that  underbilling  was  done 
in  secret,  although  it  matters  not  whether  it 
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was  so  done  so  far  as  that  part  of  the  offense 
is  concerned.  As  to  the  overt  act,  you  have 
positive  evidence  of  its  occurrence,  and  you 
may  resort  to  this  class  of  testimony  called 
“positive  evidence,”  because  proved  by  an  eye- 
witness of  the  underbilling.  There  is  another 
kind  of  testimony  that  you  can  resort  to,  and, 
while  sometimes  have  a prejudice  against  this 
class  of  evidence,  Judge  Dillon  said,  in  a case 
he  tried  while  he  was  on  the  circuit  bench  of 
Iowa,  that  although  this  was  one  of  the  resorts 
of  lawyers  to  make  a hobgoblin,  to  frighten 
jurymen  into  a prejudice  against  this  class  of 
evidence,  yet  circumstantial  evidence  was  one 
of  the  most  important  classes  of  testimony. 
Although  we  know  there  are  men  who  have 
some  prejudice  against  this  class  of  testimony, 
when  we  understand  it  and  look  at  it  fairly  we 
can  see  how  much  depends  upon  this  kind  of 
evidence.  A man  enters  the  household  of  an 
innocent  family  and  murders  the  wife  and  the 
children  of  the  husband.  No  eyewitnesses  ex- 
cept those  eyes  that  are  closed  by  the  hand  of 
death  were  eyewitnesses.  What  are  you  going 
to  do?  Are  you  going  to  let  it  stand  unpun- 
ished? Shall  we  say,  because  there  was  no 
eyewitness  of  the  crime,  that  the  murderer 
shall  go  unpunished,  because  no  one  saw  the 
shooting,  the  flash  of  the  pistol,  or  the  dagger 
used?  That  man  who  did  it  maybe  insane. 
He  may  be  incapable  of  having  intent.  Un- 
der the  law,  in  a crime  of  that  character,  even 
as  in  crimes  of  a high  nature,  the  intent  is  the 
first  element  that  goes  to  make  up  the  crime. 
Under  the  law,  until  you  prove  the  intent  to 
committhecrime, no  conspiracy  can  be  charged. 
How  are  you  going  to  prove  it?  You  cannot 
prove  it  except  by  circumstances.  There  has 
not  been  an  eyewitness  who  could  see  the  mind 
of  that  man  actually  and  really.  It  is  only  by 
circumstances,  and  acts  connected  with  the 
circumstances,  that  we  are  able  to  form  any 
opinion.  Now,  of  all  the  crimes  that  have  to 
be  proven  by  circumstantial  evidence,  this  is 
the  chiefest,  because  of  its  secret  character,  be- 
cause of  its  not  being  proclaimed  or  made  pub- 
lic, so  that  men  can  see  and  know  it  by  the 
positive  evidence.  You  have  to  drag  it  to  the 
light  of  day  to  see  whether  there  was  an  in- 
tent or  a purpose  to  commit  a crime  or  a crimi- 
nal design,  for  the  intent  dr  design  is  the  very 
germ  of  the  crime.  I do  not  consider  it  im- 
proper to  detain  you  a little  longer  to  give  you 
the  opinion  of  one  of  our  ablest  jurists  on  this 
class  of  testimony,  which  is  often  resorted  to 
by  courts.  In  the  case  of  Com.  v.  Twitchell,  1 
Brewst.  571,  a case  tried  in  Philadelphia  be- 
fore Judge  Brewster,  the  court  in  that  case 
says,  and  I indorse  every  word  of  it: 

“Mr.  Bentham  tells  us  that  all  evidence  flows 
from  persons  and  things.  These  are  the  only 
two  sources  from  which  we  can  expect  testi- 
mony, and,  unless  we  resolve  to  let  all  secret 
crimes  go  unpunished,  all  civil  disputes  to 
remain  undecided,  and  to  throw  away  our  rea- 
son, we  cannot  act  upon  the  statements  of  per- 
sons and  things.  I say  statements  of  things, 
because  if  we  consult  the  experience  of  every 
hour  we  will  be  taught  that  inanimate  objects 
have  voice  as  well  as  sentient  things.  It  is  in 
vain,  then,  for  man  to  say  that,  because  others 
have  failed  in  their  efforts  to  detect  error,  he 
will  sit  quietly  down,  and  perversely  refuse  to 
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apply  bis  intelligence  to  the  problems  of  life,  I 
whether  they  encounter  him  in  the  counting 
room  or  in  the  jury  box.  He  might  just  as 
well  refuse  to  use  his  legs  because  others  have 
fallen  or  been  killed  in  walking.  He  might 
with  equal  propriety  refuse  to  eat  because  oth- 
ers have  been  poisoned  while  partaking  or 
nourishment.  Some  persons,  admitting  the 
force  of  the  principle  which  actually  compels 
us  to  act  upon  evidence,  still  insist  nothing  but 
positive  testimony  should  produce  conviction, 
and,  adhering  tenaciously  to  this  favorite 
dogma, — those  who  are  too  timid  or  too  weak 
to  exercise  the  reasoning  faculties  with  which 
kind  Providence  has  endowed  them, — they 
assail  all  circumstantial  evidence.  A mo- 
ment’s reflection,  however,  must  satisfy  all 
candid  minds  of  the  unsoundness  of  such  a 
proposition.  Suppose  for  a moment  that  this 
was  the  rule  for  our  being,  and  that  we  had 
been  so  constituted  that  we  could  believe  noth- 
ing unless  it  was  demonstrated  to  us  by  our 
own  senses  or  by  the  statement  of  an  eyewit- 
ness, what  would  then  be  our  condition?  Of 
course,  we  could  not  punish  any  crime  unless 
it  were  perpetrated  in  the  presence  of  specta- 
tors. All  secret  murders,  arson,  burglaries, 
forgeries,  and  other  offenses  could  be  commit- 
ted with  impunity.  Nor  would  the  mischief 
stop  there.  Few  civil  controversies  could  be 
settled  by  juries,  no  book  of  original  entries 
could  be  received  in  evidence,  no  note  or  obli- 
gation would  avail  unless  there  were  a sub- 
scribing witness;  indeed,  this  would  not  b^ 
sufficient,  for,  if  he  died  before  trial,  the  claim 
would  expire  with  him,  and  insurance  on  the 
life  of  the  witness  would  not  even  avoid  the 
difficulty,  for  tRe  policy  would  die  with  its 
attesting  witness.  For  the  same  reason  all  re- 
ceipts would  perish  with  those  who  saw  them 
signed,  and  all  our  deeds  and  muniments  of 
title  would  be  swept  away  by  the  death  of  the 
subscribing  witness  and  the  magistrates  before 
whom  they  were  acknowledged;  all  proof  of 
handwriting  by  comparison  be  annihilated; 
commerce  would  be  destroyed,  or  remitted  to 
its  infancy  in  barbarous  ages.  With  the  aboli- 
tion of  legal  punishment  for  crime,  mob  laws 
and  vigilance  committees  would  supersede  the 
use  of  courts  and  juries.  The  whole  frame- 
works of  society  would  be  impaired,  if  not 
destroyed.  The  absurdity  of  the  prejudice 
against  circumstantial  evidence  may  be  still 
further  illustrated  by  reflecting  for  a moment 
upon  the  use  to  which  we  constantly  and  prop- 
erly apply  it.  Not  only  do  business  men  an- 
swer letters,  pay  drafts,  and  credit  others  to 
the  extent  of  millions  daily  upon  the  testimony 
of  circumstances  alone,  but  they  commendably 
carry  this  faith,  as  the  evidence  of  things  un- 
seen, into  the  reasoning  which  connects  them 
with  the  world  beyond  our  own.  A trifling 
circumstance— the  fall  of  an  apple — has  proved 
to  the  satisfaction  of  philosophers  the  great 
laws  of  gravitation  which  control  the  motion 
of  the  universe.  The  man  who  denies  the  ex- 
istence of  his  Maker  is  properly  regarded  by 
many  as  thereby  evincing  his  want  of  reason. 
Yet  what  proof  have  we  of  this  important  and 
accepted  truth  except  from  circumstances? 
The  same  kind  of  testimony  is  the  prop  of  our 
belief  in  all  the  great  truths  of  revelation.  If 
we  turn  from  the  world  to  the  great  mechanism 
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I within  us,  we  see  again  that  no  rational  man 
pauses  for  one  instant  to  doubt  the  force  of 
circumstantial  testimony.  What  evidence  have 
we  that  it  is  a heart  that  beats  or  a brain  that 
throbs  within  us,  except  from  the  fact  that 
those  organs  exist  in  all  similarly  constituted 
beings  ? And  we  accept  remedies  for  all  the 
ills  that  flesh  is  heir  to  upon  precisely  the  same 
faith  as  circumstantial  evidence.” 

Chief  Justice  Gibson  has  given  an  excellent 
illustration  of  the  force  of  this  kind  of  testi- 
mony. He  says  (Com.  v.  Harman,  4 Pa.  272): 

“You  see  a man  discharge  a gun  at  another. 

You  see  the  flash,  you  hear  the  report,  you  see 
the  person  fall  a lifeless  corpse,  and  you  infer 
from  all  these  circumstances  that  there  was  a 
ball  discharged  from  the  gun,  which  entered 
his  body  and  caused  his  death,  because  such  is 
the  usual  and  material  and  natural  cause  of 
such  an  effect.  But  you  did  not  see  the  ball 
leave  the  gun,  pass  through  the  air,  and  enter 
the  body,  and  your  testimony  to  the  fact  of 
killing  is  thereby  inferential;  in  other  words, 
circumstantial.” 

The  improvements  of  modern  science  furnish 
us  with  another  illustration:  You  are  in  a 

telegraph  office,  and  see  the  battery  in  motion. 

A message  is  received.  The  station  at  the 
other  endf  of  the  line  may  be  a thousand  miles 
distant.  No  human  eye  ever  saw  the  subtle 
fluid  pass  along  the  wire,  and  yet  you  would 
hardly  listen  with  patience  to  the  man  or  the  j 
argument  undertaken  to  reason  to  you  that  the 
message  might  have  come  through  the  air  or  | 
the  earth  without  the  agency  at  the  wire,  and 
that  all  your  evidence  to  the  contrary  was  cir-  ,| 
cumstantial,  and  therefore  unworthy  of  re-  tj 
gard.  In  short,  a skepticism  like  this  would 
open  wide  the  door  for  the  perpetration  of  all 
secret  crimes,  would  uproot  our  faith  in  man, 
and  destroy  even  our  belief  in  a Creator  and  in 
a future  state.  These  are  some  of  the  evils 
which  flow  from  the  declaration  of  a principle,  \ 
that  we  should  reject  all  circumstantial  evi-  i 
dence. 

There  is  much  more  of  that  which  I could  j 
occupy  your  time  in  reading,  and  it  illustrates 
to  you  forcibly  the  great  standing  that  that 
sort  of  evidence  has  in  the  courts  of  the  coun- 
try, and,  I may  say,  in  the  estimation  of  in-  fj 
telligent  men,  because  you  act  on  it,  and  have 
to  depend  on  this  kind  of  evidence  to  satisfy 
your  minds  of  the  great  problems  of  life.  You 
may  resort  to  evidence  of  this  kind  to  establish 
a case  of  this  character,  for  it  is  one  which, 
above  all  other  cases,  must  be  proven  by  cir- 
cumstances, in  part,  at  least.  You  may  have 
no  positive  evidence  of  it.  You  may  take 
into  consideration  their  association,  their  rela- 
tion to  each  other,  their  intimacy  with  each 
other,  their  interest  in  the  business  transacted, 
and  the  results  that  would  flow  from  the  com- 
mission of  the  act.  All  of  these  circumstances 
and  these  facts  may  be  taken  nnto  considera- 
tion. The  test  as  to  this  character  of  evidence 
goes  to  its  character  and  to  its  sufficiency.  If 
it  is  equal  in  proving  power  to  the  testimony 
of  one  positive,  uncontradicted,  credible  eye- 
witness, the  law  says  it  is  sufficient  to  establish 
any  proposition.  Evidence  of  any  kind,  pos- 
itive or  circumstantial,  establishing  a proposi- 
tion affecting  a crime,  is  sufficient  when  it 
proves  it  to  that  extent. 


1802. 


United  States  y.  Howell. 


827 


How,  while  we  are  upon  this  subject,  it  may 
be  proper  to  call  your  attention  to  the  fact,  in 
addition  to  what  I have  said,  that  you  may 
take  into  consideration  the  very  overt  act  done, 
if  apparently  done  in  pursuance  of  the  design, 
to  show  who  was  connected  with  that  under- 
standing. You  may  use  that  overt  act  to  show 
the  other  circumstances.  You  may  use  it  for 
that  purpose  as  one  item  of  evidence  to  show 
the  existence  of  the  conspiracy.  As  I have  re- 
marked, two  of  the  witnesses  who  were  on  the 
stand  are  confessed  accomplices  in  this  alleged 
crime.  They  say  that  they  did  certain  things. 
If  they  did,  these  things  would  make  a con 
spiracy,  and  the  doing  of  this  particular  act 
charged.  If  that  proposition  is  true,  then  you 
are  to  inquire  whether  the  other  persons 
charged  in  the  indictment  were  connected  with 
it.  After  the  first  proposition  is  established, 
then  you  must  see  if  the  other  parties  were  con- 
nected with  it.  From  Pierce,  the  witness,  you 
have  certain  facts  with  reference  to  George  W. 
Howell  that  would  make  him-  a party  to  this 
conspiracy;  and  if  it  be  true  that  Jewett  was 
connected  with  that  transaction,  that  he  had 
knowledge  of  it,  that  he  permitted  it  to  20  on 
with  that  knowledge  of  the  offense,  with  bene- 
fits received  directly  or  indirectly  as  a member 
of  that  firm,  that  would  make  him  a party  also. 
If  the  other  state  of  the  case  was  true, — that  is, 
that  S.  R.  Howell  and  Herbert  N.  Jewett  were 
partners,  and  George  W.  Howell,  with  knowl- 
edge and  as  an  agent,  was  connected  with  that 
transaction  and  assisted  in  it,  that  he  furnished 
the  means  as  the  agent  representing  the  business 
of  S.  R.  Howell  and  Herbert  N.  Jewett  of  car- 
rying on  the  purpose, — that  would  make  him 
a party  in  the  business  also.  But  I have  al- 
ready adverted  to  the  facts  necessary  to  con- 
nect the  lother  Howell  with  the  transaction. 
Now,  these  witnesses,  Pierce  and  Mott,  occu- 
pied a relation  to  the  case  different  from  ordi- 
nary witnesses.  They  confessed  they  were 
guilty  as  charged  in  the  indictment.  That 
would  make  them  responsible  under  the  law. 
The  law  lays  down  a rule  on  that  subject,  as 
to  how  you  should  regard  testimony  of  wit- 
nesses of  that  character,  and  the  proposition 
that  the  court  is  asked  to  give  you  on  that  sub- 
ject by  counsel  for  the  defendants  is  not  the 
law,  and  the  court  refuses  to  give  it.  The  law 
is  different  from  that,  and  is  contained  in  the 
, rule  which  has  been  laid  down  by  Mr.  Justice 
Dillon  in  the  trial  of  the  case  I have  already 
referred  you  to.  That  is  the  case  with  this 
man  Pierce.  That  is  the  case  with  Mott, 
and  he  stands  here  indicted  in  five  or  six 
cases;  but  as  to  whether  he  is  indicted  or 
not,  that  cuts  no  figure,  except  it  may 
prove  some  one  of  the  propositions  that 
he  is  a party  to  the  conspiracy.  The  rule  of 
law  is  that  accomplices  are  competent  wit- 
nesses, and  that  when  sworn  you  should  con- 
sider their  testimony,  for  you  can  convict  on 
their  testimony  when  all  the  facts  and  circum- 
stances surrounding  the  case  go  to  verify  their 
statements.  You  are  to  consider  their  evi- 
dence. They  are  competent  witnesses,  but 
under  the  legislation  of  Congress  they  may  not 
be  compelled  to  testify.  But  the  testimony  of 
conspirators  is  always  to  be  received  with  ex- 
treme caution,  and  weighed  and  scrutinized 
with  great  care,  by  the  jury.  It  is  just  and  I 
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proper  for  the  jury  to  seek  for  corroborating 
facts  to  bear  out  their  statement.  It  is  just  and 
proper  to  do  it, but  it  is  not  absolutely  necessary, 
provided  the  testimony  of  the  accomplice  pro- 
duces in  the  minds  of  the  jury  full  and  com- 
plete conviction  of  its  truth.  Now,  there  is  one 
point  that  in  my  judgment  needs  elaboration. 
It  is  just  and  proper  in  such  cases  for  the  jury 
to  seek  corroborating  facts  in  material  respects. 
You  will  understand  that  it  is  always  safest  and 
best  to  look  for  corroborating  facts.  It  is  a rule 
you  should  always  apply,  not  to  take  a man’s 
testimony  alone  in  any  case,  but  to  look 
through  the  whole  evidence  to  see  whether 
there  are  other  facts  in  the  case  which  corrob- 
orate that.  And  I may  say  right  here,  in  this 
connection,  that  all  truths  in  this  world  are  in 
harmony;  I mean  all  material  or  relevant  truth. 
If  one  witness  in  a case  is  telling  the  truth, 
there  are  other  propositions,  if  you  can  get  at 
them,  other  truths,  that  will  corroborate  what 
he  says;  and  it  is  by  means  of  this  fact,  and  of 
the  recognition  of  the  fact,  that  these  other 
truths  frequently  consist  of  circumstances,  that 
we  can  find  the  truth  in  a given  case.  I say 
that  the  testimony  of  the  principal  witness  upon 
material  facts  may  be  corroborated  alone  by 
circumstances,  if  correctly  produced. 

Therefore  it  is  prudent,  it  is  safe;  it  is  proper, 
in  a case  where  a man  testifies,  to  look  to  other 
facts  corroborating  what  he  says.  The  testi- 
mony of  any  witness  is  true  if  it  produces  a 
belief  of  that  character, — if  it  is  equal  in  prov- 
ing power  to  the  testimony  of  one  eyewitness; 
but  it  is  a prudential  rule  that  all  witnesses  who 
are  confessed  accomplices  should  be  corrob- 
orated in  some  material  part.  It  is  not  neces- 
sary to  corroborate  in  every  part  of  the  act,  in 
every  part  of  that  which  goes  to  make  up  a 
crime  in  every  detail,  but  if  he  is  corroborated 
in  some  material  fact  that  is  sufficient;  that  goes 
to  show  by  the  light  of  other  evidence  the  truth 
of  the  statement,  and  that  is  what  the  law 
means  by  saying  he  must  be  corroborated  in 
some  material  part.  It  must,  in  some  partic- 
ular, tend  to  show  the  guilt  or  innocence  of  the 
parties  outside  of  his  evidence.  That  corrob- 
oration may  come  from  oral  testimony  or  from 
documentary  evidence,  from  letters,  from 
writing.  It  may  come  from  evidence,  or  letters 
admitted  and  found  to  be  competent  evidence, 
but  you  are-  to  look  to  it  to  see  that  there  are 
corroborating  facts  in  some  particular  to  go  to 
make  up  the  accusation  against  the  parties 
charged.  This  is  as  to  the  testimony  of  ac- 
complices. That  same  witness,  fierce,  was 
sought  to  be  impeached,  and  his  testimony 
broken  down.  I give  you  a rule  in  this  con- 
nection that  bears  upon  the  other  proposition: 
If  you  should  believe  that  he  is  an  accomplice, 
and  that  you  cannot  believe  him  on  that 
ground,  if  standing  alone;  if  you  believe  his 
testimony  is  so  supported  by  other  facts  and 
circumstances  as  to  impart  verity  to  it,  and  to 
make  it  worthy  of  belief, — you  might  believe 
it  on  that  ground,  and  you  are  not  at  liberty  to 
reject  his  evidence  because  he  is  an  accomplice, 
and  you  are  not  to  do  so  until  you  look  through 
the  case  to  see  if  his  evidence  is  corroborated. 
It  was  sought  to  be  impeached  by  a number  of 
witnesses;  and  right  here  let  me  say  to  you  that 
it  is  a dangerous  method  of  impeachment  to  the 
1 witness  and  to  the  cause  of  justice,  and  it  often 
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works  very  unjustly  against  the  witness.  You, 
therefore,  in  ascertaining  whether  he  has  been 
successfully  impeached,  are  to  ascertain,  first, 
whether  it  has  been  proven  in  a credible  way 
that  the  character  of  that  witness  as  given  to 
you  was  the  character  reflected  by  the  opinion 
of  the  people  generally  in  the  neighborhood 
where  he  lives.  It  frequently  happens  that 
we  make  up  our  judgments  by  our  own  feelings 
towards  the  party.  There  are  many  men  in 
this  world  who  have  such  an  opinion  of  them- 
selves that  they  take  their  own  judgment,  and 
by  it  compare  all  other  judgments.  You  say 
that  his  reputation  is  good  or  bad;  but  we  must 
consider  that  reputation  as  only  the  reflex  of 
character, — the  reflex  of  the  character, — and, 
in  justice  to  men  called  into  the  courts  of  the 
country  without  any  idea  or  intimation  of  who 
is  going  to  swear  against  them,  it  is  for  you  to 
see  whether  that  impeachment  has  been  suc- 
cessfully made  against  the  party.  There  is  not 
a man  on  earth,  if  you  catch  him  under  certain 
circumstances,  that  you  cannot  find  some  one 
to  prove  that  his  general  character  for  truth  and 
veracity  was  bad.  Every  man  who  is  a man 
has  his  enemies,  and  it  frequently  happens  that 
men  mistake  this  thing  for  general  reputation. 
And,  again,  it  opens  wide  the  door  of  personal 
prejudice,  and  it  affords  means  by  which  men 
can  concoct  and  do  great  damage  to  a witness. 
It  is  a means  of  attack  that  may  be  easily  re- 
sorted to.  Then,  in  ascertaining  how  far  that 
attack  has  gone, — and,  if  made  successfully, 
you  have  a right  to  look  through  all  the  evi- 
dence in  this  case;  if  you  do  not  believe  the 
statements  of  these  witnesses  reflect  the  opin- 
ions of  the  people  in  the  community,  there  is  a 
failure  on  that  ground  to  impeach;  if  you  do 
believe  that,  and  they  reflect  it,  then  you  are  to 
look  to  other  circumstances  to  see  whether 
really  that  was  the  condition  as  created  by  the 
community  generally, — you  have  a right  to 
take  into  consideration  the  fact  that  he  was  the 
admitted  trusted  employe  of  the  defendants; 
and  their  evidence  fully  sustains  that  fact  to 
such  an  extent  that  large  sums  of  money  were 
paid  to  him,  and  not  a question  asked  as  to  how 
he  disposed  of  it  and  disbursed  it.  Isay,  if  he 
was  connected  with  the  business  of  that  com 
pany  in  that  way,  you  have  a right  to  take  it 
into  consideration  in  this  case.  If  the  im- 
peachment has  been  successful,  or  the  reflex  of 
the  opinion,  the  sentiments  of  the  people  gen- 
erally have  been  placed  before  you  as  a jury  in 
this  case,  and  that  the  witness  stands  to  you  in 
that  way,  then  you  are  to  look  to  the  other 
testimony  to  see  whether  he  is  corroborated. 
If  you  believe  other  facts  so  corroborate  his 
statement  as  to  give  verity  to  it,  you  may  be- 
lieve him.  In  a case  of  that  kind  you  are  to 
say  whether  his  statement  is  true,  to  look  to 
all  these  facts  in  justice  to  the  defendants  and 
to  the  witnesses.  There  are  other  rules  the 
law  gives  you  for  weighing  the  testimony  of 
witnesses.  In  addition  to  the  ones  already 
given,  you  are  to  take  his  evidence,  the  evi- 
dence of  the  accomplice,  and  see  whether 
there  are  other  facts  and  circumstances  out- 
side of  his  statement  coming  from  other  wit- 
nesses corroborating  his  statement.  The  same 
rule  applies  to  the  testimony  of  Pierce  and 
Mott.  The  rules  of  law  given  us  say  that  we 
are  to  consider  the  testimony  of  each  witness 
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as  to  its  consistency,  its  probability,  its  reason 
ableness.  If  the  witness  gives  you  a statement 
that  by  your  judgment  and  observation  of  life 
seems  to  be  probable,  seems  to  be  reasonable 
when  comparing  it  with  what  you  have  ob- 
served, seems  to  be  consistent,  is  not  that  wit- 
ness entitled  to  belief?  Then  you  consider  the 
question  as  to  whether  it  is  borne  out  by  other 
facts,  in  the  light  of  the  other  testimony  of  the 
case.  The  law  says  that  defendants  may  tes- 
tify; they  have  a right  to  go  on  the  stand  and 
make  their  statements.  You  take  them  as 
you  take  the  statements  of  all  other  witnesses, 
—for  what  they  are  worth.  We  are  all  pretty 
much  alike  in  this  matter  of  self-interest.  We 
need  not  set  ourselves  up  as  standards.  The 
best  of  men  think  they  should  be  believed. 

It  comes  so  near  to  us  that  it  takes  possession 
of  us,  this  thing  of  self  interest.  The  law  says 
that  any  man  can  go  on  the  stand  and  testify. 
When  defendants  go  on  the  stand  the  fact  is 
they  have  a motive,  a consideration.  It  is  a 
severe  test.  Some  men  can  stand  against  it, 
and  followr  the  line  of  truth  as  best  they  know 
it,  but  the  law  considers  that  they  may  not  be 
able  to  do  that;  and  yet  they  may  be  honest 
men,  as  the  world  goes,  intentionally  honest 
men,  and,  for  the  reason  that  they  may  not  be 
able  to  doit,  the  law  says  to  you,  “You  are 
to  consider  it  in  the  light  of  their  relation  to 
the  case.” 

You  are  to  do,  also,  as  you  do  with  other  " 
witnesses,  to  see  whether  it  is  contradicted  by 
other  reliable  facts;  that,  if  it  is,  then  it  is  ; 
weakened,  as  you  may  attach  credit  to  the 
contradicting  facts;  and  you  are  to  see  to  it 
also  whether  it  is  corroborated  by  other  re-  . 
liable  facts,  and,  if  so,  it  is  strengthened.  , 
That  is  the  relation  the  testimony  of  the  de- 
fendant witnesses  bears  to  you.  Look  at  its 
consistency,  its  reasonableness  and  probabil- 
ity, in  the  light  of  the  surrounding  circum- 
stances. You  may  reject  it  upon  the  ground  | 
that  he  is  a defendant  witness,  or  that  he  is  ; 

contradicted  by  other  evidence.  You  are  to  < 

take  that  view  of  the  testimony  of  all  the  wit-  j 
nesses,  and  look  for  supporting  facts.  If  you  ) 
believe,  when  you  apply  all  these  rules,  that  \ 
it  is  entitled  to  belief,  then  you  are  to  find  it 
true.  Now,  to  what  degree  of  certainty  must  < 
this  be  established?  The  same  degree  is  re- 
quired to  be  established  as  to  other  evidence. 

You  cannot  demonstrate  propositions  growing 
out  of  human  conduct.  You  can  prove  them 
so  there  is  no  conjecture  to  be  arrayed  against 
them.  It  sometimes  is  said  that  nothing  can 
be  proven  to  a degree  of  certainty  when  it 
comes  to  that  which  grows  out  of  human  con- 
duct connected  with  crime,  and  which  is 
dragged  to  the  light  of  day  by  taking  the  cir- 
cumstances and  actions  connected  with  it. 

You  cannot  have  it  proven  absolutely.  The 
law  does  not  ask  you  to  accomplish  the  impos- 
sible. It  asks  you,  as  reasonable  men,  to  do 
that  which  reasonable,  ordinary  men  would 
do, — nothing  more;  nothing  less.  Where  does 
this  rule  come  from?  This  rule  of  law  comes 
from  what  reasonable  men  ordinarily  do  in 
the  everyday  affairs  of  life.  It  is  our  own  ex- 
perience, based  upon  our  observation  of  others 
and  our  actions.  We  observe  the  actions  of 
men,  and  that  the  rule  existing  was  ascer- 
tained as  to  the  amount  of  proof  necessary  to 
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bring  belief  to  tbe  minds  of  the  reasonable 
men  of  the  country.  Evidence  was  necessary 
to  bring  his  mind  to  a conclusion  that  was 
reasonable,  ascertained  by  looking  at  the  ac- 
tions of  men  in  the  light  of  facts  proven.  Up- 
on that  was  formulated  this  rule  that  the 
proofs  in  a criminal  case,  before  conviction 
can  take  place  by  a jury,  must  be  sufficient  to 
establish  all  the  material  allegations  in  the  is- 
sue beyond  a reasonable  doubt;  so  that  reason- 
able men  upon  a matter  of  importance  or  con- 
cern would  be  satisfied  of  its  being  true. 
When  it  is  proven  to  that  extent,  it  is  proven 
beyond  a reasonable  doubt.  This  degree  of 
certainty  must  exist  in  this  case,  and  nothing 
more.  The  law  contemplates  it  is  your  moral 
duty  to  find  this.  Now,  the  counsel  for  the 
defendants  have  called  your  attention  to  the 
question  of  reasonable  doubt  in  reference  to 
this  case.  That  must  be  a real  and  substantial 
doubt,  and  not  a mere  conjecture  or  surmise 
as  to  the  possibility  of  innocence.  No  other 
•doubt  is  entitled  to  a moment’s  consideration; 
no  other  is  entitled  to  occupy  your  minds  for 
a single  second. 


Gentlemen,  that  is  the  degree  of  certainty  to 
which  this  case  is  required  to  be  established. 
I believe  I have  covered  every  proposition  in 
this  case  necessary  to  be  given.  Gentlemen, 
in  conclusion  there  is  nobody  connected  with 
the  government  in  this  case  who  wants  any- 
thing but  simple  justice,  and  I speak  for  my- 
self and  the  district  attorney  when  I say  that 
we  seek  equal  and  exact  justice.  Notwith 
standing  this  great  cry  about  the  railroad  cor- 
porations, I ask  you  to  vindicate  the  law. 
Railroads  are  entitled  to  the  same  rights  as 
others,  but  it  sometimes  looks  as  if  attorneys 
endeavor  to  take  advantage  of  a jury.  Intelli- 
gent men,  under  their  oaths,  will  administer 
equal  and  exact  justice  in  all  cases,  whether 
affecting  railroads  or  affecting  private  citizens. 
The  law  ought  to  be  administered,  and  should 
be  administered,  in  this  way,  for  the  railroad 
companies  have,  their  interests  whieh  should 
be  preserved;  and  it  is  the  object  of  the  law 
to  enforce  penalties  when  statutes  or  laws  are 
violated,  either  by  the  railroad  company  or 
private  shippers.  Gentlemen,  you  will  pro- 
ceed to  make  up  your  verdict. 


UNITED  STATES  CIRCUIT  COURT  SOUTHERN  DISTRICT  OF  ALABAMA. 


BIGBEE  & WARRIOR  RIVERS  PACKET  CO. 

v. 

MOBILE  & OHIO  R.  CO. 

(60  Fed.  Rep.  545.) 


1.  No  dissimilarity  in  circumstances  or  conditions 
justifying’  a discrimination  in  rates  exists  be- 
tween a shipment  of  cotton  from  Mobile  to  New 
Orleans  by  a person  who  receives  it  by  vessel 
from  Demopolis,  Ala.,  and  a shipment  by  a per- 
son who  receives  his  cotton  from  any  other  part 
of  Alabama  or  by  rail. 

2.  A person  who  receives  cotton  at  Mobile  from 
any  particular  point  on  the  Alabama  rivers 
whether  it  comes  by  boat  or  wagon  or  any  other 
way  and  desires  to  ship  it  from  Mobile  to  New 
Orleans  by  a railroad  line  is  entitled  to  have  it 
shipped  at  the  Mobile  rate  as  much  as  any  per- 
son who  receives  his  cotton  from  any  other  point 
or  who  may  have  bought  it  at  Mobile,  and  it  is 


no  objection  to  such  right  that  it  would  give 
every  town  located  on  such  rivers  equal  facilities 
and  advantages  with  those  of  Mobile,  as  that  is 
the  purpose  of  the  Interstate  Commerce  Act. 

3.  An  agreement  by  a railroad  company  with 
other  companies  within  a specified  territory  for 
the  purpose  of  maintaining  a uniform  rate  upon 
all  shipments  of  cotton  from  certain  points  in 
Alabama  in  vessels  plying  the  Alabama  rivers 
and  received  at  Mobile,  to  be  reshipped  and 
transported  to  New  Orleans  to  charge  a certain 
sum  per  bale  in  excess  of  its  regular  rate  from 
Mobile  is  no  justification  of  such  discriminating 
charge  and  contravenes  the  Interstate  Commerce 
Act. 


Decided  December  30,  1893. 


ON  DEMURRER  to  answer  in  an  action  brought  to  require  defendant  to  transport  freight 
delivered  to  it  by  plaintiff  at  the  same  rates  at  which  it  transports  other  freight.  Sustained. 
The  facts  are  stated  in  the  opinion. 


Messrs.  Pillans,  Torrey  & Hanaw  for  relator,  in  support  of  the  demurrer. 
Mr.  E.  L.  Russell  for  respondent,  contra. 


Toulmin,  District  Judge,  delivered  the  fol- 
lowing opinion: 

The  facts  in  this  case,  as  stated  and  admitted 


in  the  pleadings,  are  that  the  relator  is  a cor- 
poration of  the  state  of  Alabama,  and  is  en- 
gaged in  transporting  cotton  and  other  mer- 
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chandise  upon  its  vessels  plying  on  the  Bigbee 
river  in  the  state  of  Alabama;  that  the  respon- 
dent is  a common  carrier  of  goods,  engaged  in 
interstate  commerce,  and  over  its  line  and, con- 
necting lines  undertakes  to  carry,  as  such  com- 
mon carrier,  goods,  including  compressed, 
cotton  bales,  from  Mobile,  in  the  state  of  Ala- 
bama, to  New  Orleans,  in  the  state  of  Louis- 
iana; that  respondent,  as  such  carrier,  has  for 
a long  time,  and  does  yet  carry  and  transport 
compressed  cotton  bales  from  Mobile  to  New 
Orleans  at  and  for  the  price  of  80  cents  a bale 
to  ship’s  side  at  New  Orleans,  and  the  80  cents 
a bale  is  the  usual  and  customary  rate  charged 
from  Mobile  to  ship’s  side  at  New  Orleans  on 
compressed  cotton.  Relator,  having  in  the 
city  of  Mobile  400  bales  of  compressed  cotton 
which  it  had  brought  on  one  of  its  boats  from 
Demopolis,  Ala.,  for  reshipment  to  New  Or 
leans,  delivered  the  same  to  respondent  at  its 
freight  sheds  in  Mobile,  the  place  provided  for 
receiving  such  goods  for  carriage,  and  re- 
quested and  demanded  of  respondent  that  said 
cotton  be  shipped  as  customary,  and  at  said 
customary  rate  of  80  cents  a bale,  and  tendered 
the  freight  money  in  advance  to  respondent. 
Respondent  refused  to  transport  the  cotton,  as 
it  was  req nested  to  do,  at  the  rate  of  80  cents 
a bale,  and  demanded  $1.25  a bale.  One  dol- 
lar and  a quarter  a bale  was  and  is  a higher 
rate  than  is  charged  by  respondent  to  others 
and  the  general  public  for  transporting  cotton 
of  like  kind  and  condition  from  Mobile  to  New 
Orleans.  Respondent  sets  up  in  justification  of 
its  refusal  to  receive  and  transport  said  cottdm 
at  80  cents  a bale,  and  of  its  demand  of  $1.25 
a bale,  substantial  dissimilarity  of  circum- 
stances and  conditions  from  those  under  which 
other  cotton  is  offered  by  other  shippers  at 
Mobile,  and  received  by  respondent  to  be  trans- 
ported to  New  Orleans.  The  substantial  dis- 
similarity of  circumstances  and  conditions  as 
averred  by  respondent  is  the  fact  that  the  re- 
lator was  engaged  in  transporting  cotton  and 
other  merchandise  upon  its  vessels  on  the  Big- 
bee river,  and  that  this  cotton  was  received  by 
the  relator  at  Demopolis,  Ala.,  and  was  trans- 
ported upon  its  vessels  to  Mobile,  for  the  pur- 
pose of  reshipping  the  same  over  respondent’s 
line,  or  some  other  line  of  railroad  to  New 
Orleans.  And  respondent  further  says,  in  jus- 
tification, that  it  had  agreed  with  the  Louisville 
& Nashville  Railroad  Company,  and  certain 
other  railroad  companies  within  a specified  or 
given  territory,  for  the  purpose  of  maintaining 
a uniform  rate  upon  ail  shipments  of  cotton 
from  Demopolis  and  some  other  points  in  Ala- 
bama, in  vessels  plying  the  Alabama  rivers, 
and  received  at  Mobile  to  be  reshipped  and 
transported  to  New  Orleans,  that  it  would 
charge  $1.25  a bale  for  such  transportation, 
and  that  the  400  bales  of  cotton  in  question 
were  so  received  from  Demopolis.  Respond- 
ent, in  short,  says  that  it  refused  to  receive  and 
transport  said  cotton,  as  stated  by  relator,  (1) 
because  it  was  not  offered  under  like  circum- 
stances and  conditions  as  an  ordinary  or  usual 
shipment  of  cotton  over  its  line  and  connecting 
lines  from  Mobile  to  New  Orleans;  and  (2)  be- 
cause of  the  agreement  referred  to. 

The  interstate  commerce  law,  among  other 
things,  provides  that  it  shall  be  unlawful  for 
any  common  carrier,  subject  to  the  provisions 
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of  the  law,  to  charge,  demand,  collect,  or  re- 
ceive from  any  person  or  persons  a greater  or 
less  compensation  for  any  services  rendered  or 
to  be  rendered  in  the  transportation  of  property 
than  it  charges,  demands,  collects,  or  receives 
from  auy  other  person  or  persons  for  doing  for 
him  or  them  a like  contemporaneous  service 
in  the  transportation  of  a like  kind  of  traftic, 
under  substantially  like  circumstances  and  con- 
ditions (section  2,  “Act  to  Regulate  Com- 
merce,” 24  Stat.  at  L.  379);  and  by  section  3 of 
the  Act  it  is  provided  that  it  shall  be  unlawful 
for  any  common  carrier,  subject  to  the  provi- 
sions of  the  Act,  to  make  or  give  any  undue  or 
unreasonable  preference  or  advantage  to  any 
particular  person  or  locality,  in  any  respect 
whatsoever,  or  to  subject  any  particular  person 
or  locality  to  any  undue  or  unreasonable  preju- 
dice or  disadvantage  in  any  respect  whatsoever. 

It  is  contended  on  part  of  respondent  that 
the  proposed  shipment  of  the  cotton  in  question 
was  not  as  an  original  shipment  from  Mobile 
to  New  Orleans,  but  was  shipment  from  Dem 
opolis,  Ala.,  through  Mobile  to  New  Orleans. 

The  cotton  was  shipped  from  Demopolis  to 
Mobile  to  be  forwarded  to  New  Orleans,  but 
was  not  shipped  by  through  bill  of  lading  from 
Demopolis,  via  Mobile,  to  New  Orleans,  but 
was  shipped  from  Demopolis  to  Mobile,  con- 
signed to  relator  at  Mobile,  to  be  reshipped  at 
Mobile.  It  was  tendered  by  relator  to  respond- 
ent, to  be  shipped  over  its  line  and  connections 
to  New  Orleans,  and  a bill  of  lading  therefor  ’ 
demanded  of  respondent.  The  fact  is  that  all 
cotton  shipped  from  Mobile  to  New  Orleans 
by  any  person  comes  from  some  point  outside 
of  Mobile.  What  substantial  dissimilarity  in  ’ 
circumstances  and  conditions  is  there,  then,  1 
between  a shipment  of  cotton  from  Mobile  to 
New  Orleans  by  a person  who  has  received  the 
cotton  from  Tuskaloosa,  or  any  other  part  of 
Alabama,  for  illustration,  and  a shipment  of 
cotton  from  Mobile  to  New  Orleans  bv  a per-  ; 
son  who  has  received  it  from  Demopolis,  Ala.?  ! 
There  is  a dissimilarity  in  the  circumstance 
that  one  lot  of  cotton  came  from  one  point  and  \ 
the  other  lot  from  another  point.  But  this  is  l 
not  a substantial  dissimilarity,  such  as  is  con-  ! 
templated  by  the  law.  and  it  is  not  every  dis-  | 

similarity  of  circumstance  or  condition  that  j 

justifies  a dissimilarity  of  rates.  “That  some 
dissimilar  conditions  justify  dissimilarity  in 
rates  is  true.  That  remote  dissimilarities  of 
condition  justify  any  dissimilarities  which  the  .. 
carrier  chooses  to  make  is  not  true.”  Inter- 
state Commerce  Com.  v.  Texas  & P.  R.  Co.  4 
Inters.  Com.  Rep.  408,  57  Fed.  Rep.  955.  The 
circumstances  and  conditions  to  be  considered 
are  those  which  bear  upon  the  transportation 
by  the  particular  carrier,  and  under  which 
such  transportation  is  conducted.  They  must 
have  direct  bearing  upon  the  traffic  over  the 
line  on  which  the  discrimination  is  made.  The 
dissimilarity  of  circumstances  and  conditions 
set  up  by  respondent  in  justification  of  its 
claim  is  not  the  outcome  of  competition  by 
water  routes  or  auy  other  competitive  railroad 
line  not  subject  to  the  Interstate  Commerce  Act, 
Respondent’s  position  on  this  point  cannot  be 
sustained.  I am  unable  to  see  that  the  circum- 
stance that  the  cotton  in  question  came  from 
Demopolis  to  Mobile,  to  be  reshipped  thence  to 
New  Orleans,  has  any  direct  bearing  upon  the 
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traffic  over  respondent’s  line  to  New  Orleans. 
I am  unable  to  see  how  the  fact  or  circumstance 
that  the  cotton  came  from  Demopolis  can  in 
any  way  affect  transportation  or  traffic  over 
respondent’s  line  and  connecting  lines  to  New 
Orleans.  The  respondent  has  no  line  to  Dem- 
opolis, Ala.,  and  no  connecting  line  or  joint 
traffic  arrangement  with  the  relator,  the  Bigbee 
& Warrior  Rivers  Packet  Company,  and  hence 
there  is  no  question  of  a proportion  of  rates  in- 
volved in  the  case. 

It  is  further  contended  by  the  respondent 
that  to  grant  to  the  relator  the  right  to  ship  its 
cotton  from  Mobile  to  New  Orleans  at  the 
same  rate  given  to  other  shippers  of  cotton 
from  the  one  point  to  the  other  at  what  the 
counsel  calls  ‘‘the  Mobile  rate  of  80  cents  on  a 
bale,”  would  give  to  every  town  located  on  the 
Alabama  livers  equal  facilities  and  advantages 
with  those  of  Mobile.  That  is  true,  and  that 
is  what  I understand  the  Interstate  Commerce 
Act  provides  for  and  is  designed  to  protect, 
when  it  says  that  it  shall  be  unlawful  for  any 
common  carrier  subject  to  the  provisions  of 
this  Act  to  make  or  give  any  undue  or  unrea- 
sonable preference  or  advantage  to  any  partic- 
ular person  or  locality  in  any  respect  whatso- 
ever, or  to  subject  any  particular  person  or 
locality  to  any  undue  or  unreasonable  preju- 
dice or  disadvantage  in  any  respect  whatsoever. 
I consider  that  any  person  who  receives  cotton 
at  Mobile  from  Demopolis,  or  any  particular 
point  on  the  Alabama  rivers,  whether  it  comes 
by  boat,  by  wagon,  or  any  other  way,  and  de- 
sires to  ship  it  from  Mobile  to  New  Orleans  by 
respondent’s  railroad  line,  is  as  much  entitled 


to  have  it  shipped  at  the  Mobile  rate  of  80  cents 
a bale  as  any  other  person  is  who  receives  his 
cotton  from  any  other  point,  or  who  may  have 
bought  it  at  Mobile.  To  deny  the  former  this 
right  while  it  is  given  to  the  latter  would,  in 
my  judgment,  be  subjecting  him  and  the  local- 
ity from  which  he  got  his  cotton  to  an  undue 
and  unreasonable  disadvantage,  and  would  be 
viola’tive  of  the  Act  to  Regulate  Commerce. 
Crews  v.  Richmond  & D.  R.  Co.  1 Inters.  Com. 
Rep.  703.  The  United  States  Supreme  Court 
in  the  case  of  Union  Pac.  R.  Co.  v.  Goodridge,. 
149  U.  S.  680,  37  L.  ed.  896,  says,  in  substance, 
that  it  was  designed  by  the  Act  to  Regulate 
Commerce  “to  cut  up  by  the  roots  the  entire 
system  of  rebates  and  discriminations  in  favor 
of  particular  localities;  that  carriers  are  bound 
to  deal  fairly  with  the  public,  to  extend  them 
reasonable  facilities  for  the  transportation  of 
their  persons  and  property,  and  to  put  all  their 
patrons  upon  an  absolute  equality.”  Relative 
to  the  agreement  set  up  in  the  defense  I will 
say  that  “if  the  respondent  is  acting,  or  claims 
to  act,  under  the  compulsion  of  circumstances 
and  conditions  of  its  own  creation  or  conniv- 
ance in  the  making  of  an  exceptional  rate,  then 
these  will  not  avail  it”  ( Business  Mens  Asso.  v. 
Chicago , St.  P.  M.  & 0.  R.  Co.  2 Inters.  Com. 
Rep.  41);  and,  further,  that,  in  my  opinion, 
such  an  agreement  contravenes  the  Act  to  Reg- 
ulate Commerce.  My  conclusion  is  that  no 
justification  has  been  shown  by  the  respondent 
for  the  discrimination  complained  of,  and  that 
relator’s  demurrers  to  respondent’s  answer 
should  be  sustained ; and  it  is  so  ordered. 


UNITED  STATES  CIRCUIT  COURT. 


UNITED  STATES 
v. 

WORKINGMEN’S  AMALGAMATED  COUNCIL  et  al. 
(26  L.  R.  A.  158,  54  Fed.  Rep.  994.) 


1.  An  injunction  against  an  unlawful  combina- 
tion in  restraint  of  trade,  in  violation  of  the  Act 
of  Congress,  will  not  be  denied  because,  after  the 
filing  of  the  bill,  the  unlawful  interference  with 
trade  has  ceased. 

2.  The  interdiction  by  Act  of  Congress  of  con- 
tracts or  combinations  in  restraint  of  trade  or 
commerce  among  the  several  states  or  with  for- 
eign nations  applies  to  combinations  of  labor  as 
well  as  of  capital,  which  are  in  restraint  of  such 
trade  or  commerce. 

3.  An  answer  under  oath  does  not  preclude  an  in- 
junction in  the  Federal  courts,  where  the  oath  of 
the  respondent  is  waived  in  the  bill  according  to 
Equity  Rule  41. 


4.  An  unlawful  combination  in  restraint  of  inter- 
state or  foreign  commerce  may  exist  among 
labor  organizations,  although  their  original  pur- 
pose and  general  character  is  lawful. 

5.  The  stopping  of  transportation  of  goods  and 
merchandise  in  transit  from  state  to  state  and  to 
and  from  foreign  countries  which  is  caused  by  a 
strike  of  all  the  members  of  labor  organizations 
in  a certain  city  in  all  kinds  of  business  in  an  at- 
tempt to  compel  the  employment  of  none  but 
union  men  in  a certain  business,  is  an  unlawful 
restraint  of  commerce  in  violation  of  the  Act  of 
Congress. 


Decided  March  25,  1893. 


SUIT  to  enjoin  defendants  from  violatingthe 
provisions  of  the  United  States  statute 
which  was  passed  to  protect  trade  and  com- 


merce against  unlawful  restraint  and  monopo- 
lies. Injunction  granted. 

The  facts  are  stated  in  the  opinion. 


Note.— For  other  cases  touching  the  subject  of  | A.  A.  & N.  M.  R.  Co.  v.  Pennsylvania  Co.  (C.  C.  N.  D. 
a strike  by  employes  as  an  unlawful  conspiracy,  I Ohio)  19  L.  R.  A.  387,  and  395;  Waterhouse  v.  Comer 
see  Casey  v.  Cincinnati  Typographical  Union  No.  (C.  C.  S.  D.  Ga.)  19  L.  R.  A.  403;  Arthur  v.  Oakes  (C. 

3 (C.  C.  S.  D.  Ohio)  12  L.  R.  A.  193,  and  note;  Toledo,  1 2 3 C.  App.  7th  C.)  4 Inters.Com.  Rep.  744, 25  L.  R.  A.  414. 
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Mr.  F.  B.  Earhart,  U.  8.  Atty.,  for  com- 
plainant. 

Messrs.  M.  Marks  and  A.  H.  Leonard, 

for  defendants: 

Preliminary  injunctions  should  be  allowed 
only  when  shown  to  be  clearly  necessary  to  af- 
ford immediate  protection  to  some  right  or 
contract  w7hich  would  otherwise  be  seriously 
injured  or  impaired. 

High,  Inj.  £§  4,  22,  23. 

A complainant  is  not  entitled  to  a prelimi- 
nary injunction  to  protect  a light  which  de- 
pends on  an  unsettled  or  disputed  question  of 
law. 

10  Am.  & Eng.  Enc.  Law,  p.  787,  Injunc- 
tion. 

Chancery  will  not  grant  an  injunction, 
pending  a demurrer  or  plea  which,  if  sus- 
tained, dismisses  the  bill. 

Ewing  v.  Blight , 3 Wall.  Jr.  139;  Thatcher, 
Pr.  par.  14,  p.  783. 

Upon  the  filing  of  an  injunction  bill,  the  de- 
fendant may  immediately  put  in  his  answer  to 
prevent  the  issuing  of  the  writ  and  the  court 
is  bound  to  consider  such  answer  and  give  it 
due  weight  if  filed  before  the  application 
for.  the  injunction  is  disposed  of  and  if  the 
equities  of  the  bill  are  fairly  met  and  nega- 
tived, the  injunction  will  not  be  granted. 

10  Am.  & Eng.  Enc.  Law,  Injunction , pp. 
1008,  1014. 

Defendants  in  common  with  all  men  have 
the  right  to  do  any  and  all  things  not  pro- 
hibited by  law. 

They  have  a right  to  organize  unions  and  to 
become  members  thereof. 

They  have  a right  individually  and  collec- 
tively "through  such  unions  to  resist  the  en- 
croachments of  capital. 

They  have  a right  to  refuse  to  work  with 
non-union  men. 

They  have  a right  to  refuse  employment, 
and  to  abstain  from  all  labor,  whenever  they 
choose  so  to  do. 

Com.  v.  Hunt,  4 Met.  127,  38  Am.  Dec.  346. 

Billings,  District  Judge , delivered  the  fol- 
lowing opinion: 

This  cause  is  submitted  upon  an  application 
for  an  injunction  on  the  bill  of  complaint, 
answer,  and  numerous  affidavits  and  exhibits. 
The  bill  of  complaint  in  this  case  is  filed  by 
the  United  States  under  the  Act  of  Congress  en- 
titled “An  act  to  protect  trade  and  commerce 
against  unlawful  restraint  and  monopolies,” 
(26  Stat.  at  L.  p.  209).  The  substance  of  the 
bill  is  that  there  is  a gigantic  and  widespread 
combination  of  the  members  of  a multitude 
of  separate  organizations  for  the  purpose  of 
restraining  the  commerce  among  the  several 
states  and  with  foreign  countries.  It  avers 
that  a disagreement  between  the  warehouse- 
men and  their  employes  and  the  principal 
draymen  and  their  subordinates  had  been 
adopted  by  all  the  organizations  named  in  the 
bill,  until,  by  this  vast  combination  of  men 
and  of  organizations,  it  was  threatened  that, 
unless  there  was  an  acquiescence  in  the  de- 
mands of  the  subordinate  workmen  and  dray- 
men, all  the  men  in  all  of  the  defendant  or- 
ganizations would  leave  work,  and  would  al- 
low no  work  in  any  department  of  business; 
that  violence  was  threatened  and  used  in  sup- 
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port  of  this  demand;  and  that  this  demand  in- 
cluded the  interstate  and  foreign  commerce 
which  flows  through  the  city  of  New  Orleans. 

The  bill  further  states  that  the  proceedings  on 
the  part  of  the  defendants  had  taken  such  a 
vast  and  ramified  proportion  that,  in  conse- 
quence of  the  threats  of  the  defendants,  the 
whole  business  of  the  city  of  New  Orleans 
was  paralyzed,  and  the  transit  of  goods  and 
merchandise  which  was  being  conveyed 
through  it  from  state  to  state,  and  to  and 
from  foreign  countries,  was  totally  inter- 
rupted. The  elaborate  argument  and  brief  of 
the  solicitors  for  the  defendants  presents  six 
objections. 

The  defendants  urge  (1)  that,  the  strike  or 
cessation  of  labor  being  ended,  and  labor  re- 
sumed throughout  all  branches  of  business, 
there  is  no  need  for  an  injunction.  I know  of 
no  rule  which  is  better  settled  than  that  the 
question  as  to  the  maintenance  of  a bill,  and 
the  granting  of  relief  to  a complainant,  is  to 
be  determined  by  the  status  existing  at  the 
time  of  filing  the  bill.  Rights  do  not  ebb  and 
flow.  If  they  are  invaded,  and  recourse  to 
courts  of  justice  is  rendered  necessary,  it  is 
no  defense  to  the  invasion  of  a right,  either 
admitted  or  proved,  that  since  the  institution 
of  the  suit  the  invasion  has  ceased.  With  em- 
phasis would  this  be  true  where,  as  here,  the 
right  to  invade  is  not  disclaimed.  The  ques- 
tion, then,  is,  What  was  the  state  of  facts  at 
the  time  of  and  prior  to  the  filing  of  the  bill? 
or  whether,  if  the  facts  alleged  in  the  bill 
were  true  at  that  time,  there  was  need  of  an  : 
injunction. 

The  defendants  urge  (2)  that  the  right  of  the 
complainants  depends  upon  an  unsettled  ques-  ? 
tion  of  law.  The  theory  of  the  defense  is  < 
that  this  case  does  not  fall  within  the  purview 
of  the  statute;  that  the  statute  prohibited 
monopolies  and  combinations  which,  using 
wrords  in  a general  sense,  were  of  capitalists, 
and  not  of  laborers.  I think  the  congressional 
debates  show  that  the  statute  had  its  origin  in  | 
the  evils  of  massed  capital;  but,  when  the  j 
Congress  came  to  formulating  the  prohibition  | 
which  is  the  yardstick  for  measuring  the  com- 
plainant’s right  to  the  injunction,  it  expressed  | 
it  in  these  words:  “Every  contract  or  com-  ' 
hi  nation  in  the  form  of  trust,  or  otherwise  in 
restraint  of  trade  or  commerce  among  the  sev- 
eral states  or  with  foreign  nations,  is  hereby 
declared  to  be  illegal.”  The  subject  had  so 
broadened  in  the  minds  of  the  legislators  that 
the  source  of  the  evil  was  not  regarded  as 
material,  and  the  evil  in  its  entirety  is  dealt 
with.  They  made  the  interdiction  include 
combinations  of  labor,  as  well  as  of  capital; 
in  fact,  all  combinations  in  restraint  of  com- 
merce, without  reference  to  the  character  of 
the  persons  who  entered  into  them.  It  is  true 
this  statute  has  not  been  much  expounded  by 
judges,  but,  as  it  seems  to  me,  its  meaning,  as 
far  as  relates  to  the  sort  of  combinations  to 
which  it  is  to  apply,  is  manifest,  and  that  it 
includes  combinations  which  are  composed 
of  laborers  acting  in  the  interest  of  laborers. 

The  defendants  urge  (3)  that,  the  answer 
being  under  oath,  and  denying  all  the  allega- 
tions of  the  bill,  the  injunction  cannot  is- 
sue. Before  the  adoption  of  the  amendment 
to  the  forty-first  rule  in  equity,  it  was  a rule 
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in  chancery  practice  that,  where  the  answer 
was  under  oath,  and  denied  all  the  equities  of 
the  bill,  the  injunction  should  be  refused; 
but,  since  in  this  case  the  oath  of  the  respond- 
ents is  waived  in  the  bill,  their  answer,  under 
Rule  41,  can  be  used  at  this  hearing  with  the 
probative  force  of  an  affidavit  alone,  and  no 
longer  has  necessarily  the  effect  claimed  for  it 
by  the  defendants’  solicitors. 

The  defendants  urge  (4)  that  the  proofs  in 
the  case  are  vague,  and  insufficient  to  estab- 
lish the  allegations  of  the  bill.  When  I con- 
sider the  affidavits  of  individuals,  and  the 
proclamations  of  the  governor  of  the  state  of 
Louisiana  and  the  mayor  of  the  city  of  New 
Orleans,  and  the  statements  in  the  public  jour- 
nals, supported  by  testimony,  and  the  affida- 
vits filed  in  this  cause,  I find  the  material  al- 
legations of  the  bill  fully  sustained.  Not 
only  was  the  flow  of  commerce  through  the 
city  of  New  Orleans  purposely  arrested,  but 
even  the  transportation  of  the  goods  and 
merchandise  from  the  government  warehouses 
to  the  landings  was  forcibly  stopped.  The 
following  exhibits  in  the  case,  consisting  of 
proclamations  of  the  governor  of  Louisi- 
ana and  the  mayor  of  New  Orleans, 
taken  from  the  official  journals,  mani- 
festoes, and  the  recitals  of  the  sayings  of 
the  defendants,  taken  from  the  public  news- 
papers, which  have  not  been  disproved  by  the 
respondents,  show,  as  matter  of  history,  the 
vast  proportions  of  the  interruption  caused  by 
the  defendants  to  the  prosecution  of  all  the 
branches  of  business  within  the  city  of  New 
Orleans,  and  the  purpose  with  which  it  was 
done,  to  wit,  that  no  business  was  to  be  trans- 
acted till  the  demands  made  by  the  employes 
of  the  warehousemen  and  the  subordinate 
draymen  were  complied  with: 

“A  General  Strike  Ordered  by  the  Amalga- 
mated Council  for  To-Morrow,  Unless  the 
Merchants  Recognize  the  Union  this  Even- 
ing. 

“President  Leonard’s  Statement. 

“When  the  people  of  New  Orleans  awake 
to-morrow  morning,  they  will  probably  find 
that  one  of  the  largest  strikes  that  has  ever 
taken  place  in  this  city  has  been  inaugurated. 
To-day,  at  12:30  o’clock,  President  Leonard, 
of  the  Amalgamated  Council,  made  his  prom- 
ised statement  to  the  members  of  the  press 
relative  to  last  night’s  meeting  of  the  council. 
Mr.  Leonard  said  that  it  had  been  decided  at  the 
meeting  to  order  a general  strike  for  to-mor- 
row morning,  unless  the  merchants  ask  for  a 
conference  this  afternoon.  The  unions  were 
determined  to  compel  the  employers  to  recog- 
nize them,  and  they  took  this  step  to  force  this 
recognition,  if  possible.  Mr.  Leonard  further 
said  that  every  trade  and  line  over  which  the 
council  has  jurisdiction  will  go  out.  barring 
none.  If  at  any  time  during  the  strike  the 
merchants  manifest  a desire  to  recognize  the 
unions,  the  men  will  be  ordered  to  return  to 
work,  and  a conference  committee  appointed 
to  meet  a similar  committee  from  the  mer- 
chants. The  committee  of  fifteen  of  the 
Amalgamated  Council  will  remain  in  session 
for  some  hours  this  evening,  and  the  employ- 
ers will  thus  be  given  their  last  chance  to 
accede  to  the  demands  of  the  strikers." 
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“The  Strike  Ordered. 

“Hall  Amalgamated  Council,  1 
“New  Orleans,  November  4,  1892.  ) 
“At  a meeting  of  presidents  of  the  labor 
unions  and  organizations,  held  on  Friday, 
November  4,  1892, at  the  Screwmen’s  Hall,  the 
following  manifesto  was  adopted  and  ordered 
submitted  to  all  the  members  of  labor  unions 
and  organizations  in  the  city  of  New  Orleans: 
“ ‘To  all  Union  Men  Wherever  Found, 
Greeting:  In  view  of  the  fact  that  in  the  diffi- 

culty existing  between  the  board  of  trade,  mer- 
chants, boss  draymen,  and  weighers,  and  in 
view  of  the  fact  that  they  claim  to  represent 
the  entire  employing  power  in  the  city,  and 
claim  broadly  and  emphatically  that  they  will 
not  recognize  unions  or  labor  organizations  in 
connection  with  their  business,  and  endeavor 
by  their  acts  to  prevent  other  employers  from 
either  employing  or  recognizing  union  men, 
and  believing  it  for  the  best  interests  of  organ- 
ized labor  that  we  refrain  from  working  for 
any  employer  until  the  board  of  trade  and 
others  recognize  the  rights  of  men  to  organize 
into  labor  unions  throughout  the  city,  calling 
them,  as  union  men,  to  abstain  from  any  work 
or  assisting  in  any  way  in  prolonging  the  ex- 
isting difficulty.  The  gauntlet  has  been 
thrown  down  by  the  employers  that  the  labor- 
ing men  have  no  rights  that  they  are  bound  to 
respect,  and,  in  our  opinion,  the  loss  of  this 
battle  will  affect  each  and  every  union  man  in 
the  city;  and,  after  trying  every  honorable 
means  to  attain  an  equitable  and  just  settle- 
ment. we  find  no  means  left  open  but  to  issue 
this  call  to  all  union  men  to  stop  work,  and 
assist  with  their  presence  and  open  support 
from  and  after  Saturday  noon,  November  5, 
1892,  and  show  to  the  merchants  and  all  others 
interested  that  the  labor  unions  are  united. 

“ ‘James  Leonard,  Chairman. 

“ ‘John  Breen, 

“ ‘A.  M.  Keir, 

“ ‘James  E.  Porter, 

“‘JohnM.  Callaghan, 

“ ‘Committee.’  ” 
“Will  the  Strike  be  General? 
“Meeting  of  the  Amalgamated  Council  this 
Evening. 

“To  the  representative  of  a morning  paper, 
Assistant  State  Organizer  Porter  said  the  out- 
look for  a successful  strike  was  most  excellent, 
and  promised  that  every  union  in  the  city 
I would  stand  by  the  locked  out  workmen.  He 
said  it  was  possible  a general  strike  would  be 
ordered,  and  that  labor  is  determined  to  win 
this  struggle.  A union  man  who  was  with  Mr. 
Porter  is  represented  to  have  said  that  the 
strike  will  be  made  a victory  of  the  laboriug 
classes  of  the  city,  and,  unless  the  unions  are 
recognized,  there  will  be  more  bloodshed  than 
imagined.  Mr.  Porter  is  reported  to  have 
added:  ‘We  propose  to  win  by  peace,  if  we 

can;  but  if  we  are  pushed  to  the  wall,  force 
will  be  employed.’  There  are  ninety-seven 
unions  in  the  city.  The  Amalgamated  Council 
meets  to-night  to  discuss  the  strike.  The  joint 
conference  of  the  executive  committees  of  the 
striking  organizations  met  last  night,  and  de- 
cided to  pay  no  attention  to  the  invitation  of 
the  merchants  with  respect  to  the  proposed  tri- 
' bunal.  Inasmuch  as  the  merchants  decline  to 
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recognize  tlie  unions,  the  unions  refuse  to  ap- 
point any  members  of  the  tribunal,  and  will 
only  do  so  when  they  are  given  to  understand 
that  the  men  they  may  appoint  are  to  be  re- 
garded as  official  representatives  of  their 
unions.” 

“Answer  to  Proposition  of  the  Governor. 

“Nov.  8th,  1892. 

“To  His  Excellency,  Gov.  M.  J.  Foster — 
Dear  Sir:  According  to  agreement,  we  were 

to  give  you  an  answer  this  morning  inregard 
to  certain  propositions  that  *vou  have  sub- 
mitted; but,  after  consideration  by  the  com- 
mittees, we  found  that  the  propositions  would 
have  to  be  first  submitted  to  the  executive 
committee  of  the  merchants’  body,  and  we 
have  not,  up  to  the  present  time,  beard  what 
action  was  taken  in  regard  to  the  matter.  In 
consideration  of  these  facts,  we  now  have  these 
propositions  to  submit,  and  will  have  to  stand 
on  them:  First.  We  are  willing  to  arbitrate 

on  wages.  Second.  We  are  willing  to  arbitrate 
on  hours.  Third.  We  want  the  question  of 
‘none  but  union  men  to  be  hired  when  avail 
able,  from  and  after  the  final  adoption  of  tariff 
and  hours,’  to  be  accepted  without  arbitration. 

“James  "Leonard,  Chairman. 
“John  Breen, 

“A.  M.  Keir, 

“John  Callaghan, 

“James  Porter.” 

“Proclamation. 

“Mayoralty  of  New  Orleans,  ) 
City  Hall,  Nov.  9,  1892.  j' 

“Citizens  of  New  Orleans:  The  time  has 

come  when  1,  as  your  mayor,  feel  that  the 
forces  placed  at  my  command  are  inadequate 
to  further  protect  peaceable  citizens  and  their 
property,  owing  to  the  many  demands  made 
on  them.  I am  then  compelled  to  call 
upon  all  good  citizens  desirous  of  the  wel- 
fare and  safety  of  the  city.  I,  therefore,  as 
your  chief  magistrate, do  hereby  issue  this,  my 
proclamation,  commanding  all  law-abiding 
andf  law-loving  citizens  to  attend  at  the  city 
hall  to-morrow  (Thursday),  Nov.  10, 1892,  and 
then  and  there  to  be  sworn  in  as  special  offi- 
cers to  aid  and  assist  the  organize*1  police  force 
of  this  city  in  their  duties  incumbent  upon 
them. 

“Given  under  my  hand  and  seal  of  office, 
this  ninth  day  of  November,  in  the  year  of  our 
Lord  1892.  ‘ John  Fitzpatrick. 

“By  the  Mayor, 

“Clark  Steen,  Secretary.” 

“Proclamation  of  the  Governor. 

“New  Orleans,  La.  Nov.  10,  1892. 

“To  the  People  of  New  Orleans:  The  con- 

dition of  affairs  prevailing  in  your  city  during 
the  past  ten  days;  the  danger  to  the  peace  and 
good  order  of  this  community  arising  from  the 
paralysis  of  industry,  trade,  and  commerce, 
and  from  the  suspension  of  the  usual  means  of 
transportation;  the  insecurity  of  life  and  prop- 
erty caused  by  the  perturbed  state  of  the  public 
mind,  aggravated  by  the  closing  of  the  gas  and 
electric  light  works,  thus  holding  out  an  in- 
centive to  criminals  to  ply  their  vocation  in 
darkness, — nave  not  escaped  my  attention,  and 
have  caused  me  the  deepest  solicitude.  I there- 
fore request  all  peaceable  citizens  not  to  con 
gregate  in  crowds  upon  the  streets  and 
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thoroughfares,  and  I urge  upon  them  to  dis- 
countenance all  undue  excitement  aud  acts  of 
violence,  and  to  make  known  to  the  officers 
intrusted  with  the  administration  of  the  law 
any  breaches  of  the  peace.  I hereby  declare 
that  the  people  of  this  city  must  and  shall  be 
protected  in  the  full  enjoyment  of  all  their 
constitutional  rights  and  privileges.  All  the  , 
power  vested  in  me  by  the  constitution  and 
laws  of  this  state  shall  be  devoted  to  the  pres- 
ervation of  the  peace,  the  maintenance  of  good 
order,  and  the  protection  of  the  lives  and  prop- 
erty of  the  citizens. 

“Murphy  J.  Foster, 

“Governor  of  Louisiana.” 

“The  governor  said  there  were  no  further 
orders  to  communicate  at  the  moment.  It  is 
understood,  however,  that  orders  are  being 
issued  to  the  militia,  and  that,  after  the  rail- 
road presidents’  meeting  is  over,  an  effort  will 
be  made  to  start  the  street  cars.  The  compa- 
nies are  expected  to  furnish  the  drivers,  and 
the  entire  military  force  of  the  state,  with  the 
bodies  that  are  being  organized  as  recruits, 
will  be  used  to  furnish  them  with  the  necessary 
protection.  That  will  settle  the  question  very 
soon  whether  the  rioters  or  the  legally  consti- 
tuted authorities  of  the  state  are  to  be  masters 
of  the  situation.” 

The  defendants  urge  (5)  that  the  corporations 
of  the  various  labor  associations  made  defend- 
ants are  in  their  origin  and  purposes  innocent 
and  lawful.  I believe  this  to  be  true.  But 
associations  of  men,  like  individuals,  no  mat-  | 
ter  how  worthy  their  general  character  may 
be,  when  charged  with  unlawful  combinations, 
and  when  the  charge  is  fully  established,  can- 
not escape  liability  on  the  ground  of  their  , 
commendable  general  character.  In  determin- 
ing the  question  of  sufficiency  of  proof  of  an 
accusation  of  unlawful  intent,  worth  in  the 
accused  is  to  be  weighed;  but  when  the  proof 
of  the  charge  is  sufficient, — overwhelmingly 
sufficient, — the  original  purpose  of  an  associa-  \ 
tion  has  ceased  to  be  available  as  a ground  of  j 
defense. 

The  defendants  urge  (6)  that  the  combination  ' 
to  secure  or  compel  the  employment  of  none 
but  union  men  is  not  in  the  restraint  of  com- 
merce. To  determine  whether  the  proposition  < 
urged  as  a defense  can  apply  to  this  case,  the 
case  must  first  be  stated  as  it  is  made  out  by 
the  established  facts.  The  case  is  this:  The 
combination  setting  out  to  secure  and  compel 
the  employment  of  none  but  union  men  in  a 
given  business,  as  a means  to  effect  this  com- 
pulsion, finally  enforced  a discontinuance  of 
labor  in  all  kinds  of  business,  including  the 
business  of  transportation  of  goods  and  mer- 
chandise which  were  in  transit  through  the  city 
of  New  Orleans,  from  state  to  state,  and  to  and 
from  foreign  countries.  When  the  case  is 
thus  stated, — and  it  must  be  so  stated  to  em- 
body the  facts  here  proven, — I do  not  think 
there  can  be  any  question  but  that  the  combina- 
tion of  the  defendants  was  in  restraint  of  com- 
merce. 

I have  thus  endeavored  to  state  and  deal 
with  the  various  grounds  of  defense  urged  be- 
fore me.  I shall  now,  as  briefly  as  possible, 
state  the  case  as  it  is  established  in  the  volu- 
minous record. 

A difference  had  sprung  up  between  the 
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warehousemen  and  their  employes  and  the 
principal  draymen  and  their  subordinates. 
With  the  view  and  purpose  to  compel  an  ac- 
quiescence on  the  part  of  the  employers  in  the 
demands  of  the  employed,  it  was  finally 
brought  about  by  the  employed  that  all  the 
union  men — that  is,  all  the  members  of  the 
various  labor  associations — were  made  by  their 
officers,  clothed  with  authority  under  the 
various  charters,  to  discontinue  business,  and 
one  of  these  kinds  of  business  was  transport- 
ing goods  which  were  being  conveyed  from 
state  to  state,  and  to  and  from  foreign  coun- 
tries. In  some  branches  of  business  the  effort 
was  made  to  replace  the  union  men  by  other 
workmen.  This  was  resisted  by  the  intimida- 
tion springing  from  vast  throngs  of  the  union 
men  assembling  in  the  streets,  and  in  some  in- 
stances by  violence;  so  that  the  result  was  that, 
by  the  intended  effects  of  the  doings  of  these 
defendants,  not  a bale  of  goods  constituting 
the  commerce  of  the  country  could  be  moved. 
The  question  simply  is,  Do  these  facts  establish 
a case  within  the  statute?  It  seems  to  me  this 
question  is  tantamount  to  the  question,  Could 
there  be  a case  under  the  statute?  It  is  con- 
ceded that  the  labor  organizations  were  at  the 
outset  lawful.  But,  when  lawful  forces  are 
put  into  unlawful  channels, — i.  e.  when  lawful 
associations  adopt  and  further  unlawful  pur- 
poses and  do  unlawful  acts, — the  associations 
themselves  become  unlawful.  The  evil,  as 
well  as  the  unlawfulness,  of  the  act  of  the 
defendants,  consists  in  this:  that,  until  certain 
demands  of  theirs  were  complied  with,  they  en- 
deavored to  prevent,  and  did  prevent,  every- 
body from  moving  the  commerce  of  the  coun- 
try. 


What  is  meant  by  “restraint  of  trade”  is 
well  defined  by  Chief  Justice  Savage  in  People 
v.  Fisher , 14  Wend.  18,  28  Am.  Dec.  501.  He 
says:  “The  mechanic  is  not  obliged  by  law  to 
labor  for  any  particular  price.  He  may  say 
that  he  will  not  make  coarse  boots  for  less  than 
one  dollar  per  pair;  but  he  has  no  right  to  say 
that  no  other  mechanic  shall  make  them  for 
less.  Should  the  journeymen  bakers  refuse  to 
work  unless  for  enormous  wages,  which  the 
master  bakers  could  not  afford  to  pay,  and 
should  they  compel  all  journeymen  in  the  city 
to  stop  work,  the  whole  population  must  be 
without  bread;  so  of  journeymen  tailors  or 
mechanics  of  any  description.  Such  combina- 
tions would  be  productive  of  derangement  and 
confusion,  which  certainly  must  be  injurious 
to  trade.” 

It  is  the  successful  effort  of  the  combination 
of  the  defendants  to  intimidate  and  overawe 
others  who  were  at  work  in  conducting  or  car- 
rying on  the  commerce  of  the  country,  in 
which  the  court  finds  their  error  and  their 
violation  of  the  statute.  One  of  the  intended 
results  of  their  combined  action  was  the  forced 
stagnation  of  all  the  commerce  which  flowed 
through  New  Orleans.  This  intent  and  com- 
bined action  are  none  the  less  nnlawful  be- 
cause they  included  in  their  scope  the  paralysia 
of  all  other  business  within  the  city  as  well. 

For  these  reasons  I think  the  injunction 
should  issue.* 


*Tnis  decision  was  affirmed  by  the  circuit  court 
of  appeals  on  June  13, 1893,  on  the  around  that  the 
court  will  uot  reverse  an  interlocutory  order 
granting-  a temporary  injunction,  unless  it  is  al- 
ready shown  that  it  was  improvidently  granted. 
[Ed.] 


UNITED  STATES  CIRCUIT  COURT,  DISTRICT  OF  NEBRASKA. 


OLIVER  AMES  et  al., 

v. 

UNION  PACIFIC  R.  CO.  et  al.  (No.  3.) 


GEORGE  SMITH  et  al., 
v. 

CHICAGO  & N.  W.  R.  CO.  et  al. 


SHENRY  L.  HIGGINSON  et  al., 

v. 

CHICAGO,  B.  & Q.  R.  CO.  et  al. 


1.  A state  statute  duly  authenticated  will  be  re- 
garded by  the  United  States  courts  as  having 
been  enacted  in  full  compliance  with  all  the  pre- 
scribed forms,  unless  the  constitution  or  decis- 
ions of  such  state  require  a determination  of  the 
question  of  enactment  upon  different  evidence. 

2.  In  Nebraska  a statute  duly  authenticated  can- 
not be  overturned  by  extrinsic  evidence  if  the 
journals  of  the  two  houses  show  that  everything 
was  done  which  the  constitution  requires  should 
be  done  and  .recorded  in  the  due  passage  of  the 
act. 
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3.  Parol  testimony  is  not  admissible  to  impeacq 
the  validity  of  an  act  which  by  the  record  is 
shown  to  have  been  duly  and  legally  passed. 

4.  The  clause  in  the  charter  of  the  Union  Pacific 
Railroad  Company  giving  Congress  power  over 
the  rates  of  freight  to  be  charged  thereon,  does 
not  preclude  the  several  states  from  interfering 
with  such  rates. 

5.  A classification  of  railroads  as  those  which  have 
been  in  operation  for  a [certain  length  of  time 
and  those  which  have  been  recently  built  and 
limiting  the  rates  which  may  be  charged  on  the 
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old  roads  is  not  an  arbitrary  classification  deny- 
ing such  roads  the  equal  protection  of  the  laws, 
nor  does  it  make  the  statute  invalid  as  class  leg- 
islation. 

6.  A state  statute  limiting-  the  rates  to  be  charged 
by  freight  carriers  does  not  interfere  with  inter- 
state commerce  because  it  adopts  a different 
classification  for  freight  from  that  which  has 
been  established  by  the  railroads  for  the  section 
of  country  in  which  such  state  is  located. 

7.  Limiting  local  rates  of  freight  does  not  neces- 
sarily interfere  with  interstate  commerce  because 
the  carriers  for  their  own  convenience  rearrange 
the  interstate  rates  to  make  them  conform  to  the 
local  rates  prescribed  by  the  statute. 

8.  There  is  no  sufficient  remedy  at  law  to  deprive 
a United  States  court  of  equity  of  jurisdiction 
over  an  alleged  unlawful  reduction  by  a state 
statute  of  freight  rates,  by  reason  of  the  fact 
that  the  statute  provides  for  a petition  to  the 
state  court  which  may,  in  its  discretion,  direct 
the  board  of  transportation  to  permit  the  carrier 
to  raise  its  rates  to  the  former  amount. 

9.  A state  legislature  cannot  deprive  a United 
States  equity  court  of  jurisdiction  over  an  al- 
leged unlawful  reduction  of  freight  rates  affect- 
ing citizens  of  other  states  by  itself,  prescribing 
them  by  direct  act,  instead  of  delegating  the  au- 
thority to  a commission. 


10.  The  amount  invested  in  a railroad  cannot  be 
ignored  in  determining  the  reasonableness  of 
rates  fixed  by  law  to  be  charged  thereon,  al- 
though such  amount  is  far  in  excess  of  present 
value  of  the  property. 

11.  There  is  no  hard  and  fast  test  which  can  be 
laid  down  to  determine  whether  or  not  the  rates 
of  railroad  freight  charges  established  by  the 
legislature  are  just  and  reasonable. 

12.  A reduction  of  291%  by  the  legislature  in  the 
local  freight  rates  of  the  railroad  is  unreasonable 
and  void,  where  the  new  rates  would  result  in  a 
loss  on  local  business  to  more  than  half  of  the 
roads  affected  by  it,  and  as  to  the  other  roads  the 
earnings  from  local  business  would  not  be 
enough  to  pay  the  proportion  of  the  interest  on 
the  bonded  debt  which  should  be  paid  by  such 
business  in  comparison  with  business  of  other 
kinds. 

13.  The  fact  that  the  freight  rates  are  higher  in 
one  state  than  in  another  is  not  of  itself  sufficient 
to  justify  an  arbitrary  reduction  of  them  by  the 
legislature  in  the  former  state  for  the  purpose  of 
equalizing  rates. 

14.  The  enforcement  of  an  unreasonable  reduc- 
tion by  the  legislature  of  freight  rates  may  be 
enjoined. 


Decided  November  12,  1894. 


1 UITS  by  railway  stockholders  to  enjoin  the  Wforcement  of  a reduction  of  railroad  freight 
J rates.  Relief  granted. 

The  facts  are  stated  in  the  opinion. 

Before  Brewer,  Girev  it  Justice  and  Dundy,  District  Judge. 


Brewer,  Circuit  Justice,  delivered  the  opin- 
ion of  the  court: 

In  each  of  these  three  cases,  respectively, 
the  plaintiffs  are  stockholders  in  the  corpora- 
tion first  named  therein  as  party  defendant. 
In  the  first  the  defendants  are  the  Union  Pa- 
cific Railway  Company,  a corporation  created 
under  the  laws  of  Congress,  and  owning  and 
operating  a railroad  partly  within  the  limits  of 
the  state  of  Nebraska;  the  St.  Joseph  & Grand 
Island  Railroad  Company,  the  Omaha  & Re- 
publican Valley  Railroad  Company,  and  the 
Kansas  City  & Omaha  Railroad  Company,  cor- 
porations organized  under  the  laws  of  the 
states  of  Kansas  and  Nebraska,  whose  stock  is 
substantially  owned  and  whose  lines  are  con- 
trolled and  operated  by  the  Union  Pacific 
Railway  Company;  and  certain  officers  of  the 
state  of  Nebraska,  constituting  its  board  of 
transportation,  together  with  the  secretaries 
thereof.  In  the  second  the  defendants  are  the 
Chicago  & Northwestern  Railroad  Company, 
a corporation  organized  and  existing  under  the 
laws  of  the  states  of  Illinois,  Wisconsin,  and 
Iowa;  the  Fremont,  Elkhorn  & Missouri  Val- 
ley Railroad  Company,  a corporation  organ- 
ized under  the  laws  of  the  state  of  Nebraska;  and 
the  Chicago,  St.  Paul,  Minneapolis  & Omaha 
Railroad  Company,  a corporation  organized  un- 
der the  laws  of  the  states  of  Minnesota  and  Ne- 
braska,— both  of  which  companies  are  owned 
and  their  roads  operated  by  the  Chicago  & 
Northwestern  Railroad  Company;  and,  in  ad- 
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dition,  the  board  of  transportation  of  the  state 
of  Nebraska,  and  its  secretaries.  In  the  third 
case  the  defendants  are  the  Chicago,  Burling- 
ton & Quincy  Railroad  Company,  a corpora- 
tion organized  and  existing  under  the  laws  of 
the  states  of  Illinois  and  Iowa,  which  owns, 
controls,  and  operates,  in  the  name  of  the  Bur- 
lington & Missouri  River  Railroad  Company 
in  Nebraska,  certain  lines  within  that  state; 
and  in  addition  the  state  board  of  transporta- 
tion, and  its  secretaries. 

On  April  12,  1893,  the  legislature  of  the  state 
of  Nebraska  passed  an  act  (Laws  1893,  chap. 
24,  p.  164;  Neb,  Consol.  Stat.  p.  211)  spoken 
of  in  the  records  in  these  cases  sometimes  as 
the  “Newberry  Bill,”  and  sometimes  as 
“House  Roll  33,”  which  act  prescribed  the 
maximum  rates  for  the  transportation  of 
freight  by  railroads  within  the  state.  The  act, 
in  terms,  applies  only  to  freight  whose  transit 
begins  and  ends  within  the  state,  and  in  no 
manner  attempts  to  affect  interstate  freight. 
The  bills  in  these  cases  were  filed  to  restrain 
the  state  officials  from  putting  that  act  in  force, 
as  against  the  railroads  named.  Pleadings 
were  perfected,  a large  volume  of  testimony 
has  been  taken,  and  the  cases  are  now  before 
us,  upon  pleadings  and  proof,  for  determina- 
tion. 

At  the  threshold  the  queation  arises  whether 
this,  which  purports  to  be  an  act  of  the  legis- 
lature, is  a law;  in  other  words,  whether  the 
various  steps  prescribed  by  the  constitution  as 
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essential  to  the  due  passage  of  a bill  through 
the  two  houses  of  the  legislature  were  all  reg- 
ularly taken.  The  act  is  found  duly  filed  in 
the  office  of  the  secretary  ot'  state;  is  attested 
by  the  signatures  of  the  speaker  of  the  house, 
and  its  chief  clerk,  also  by  the  signatures  of 
the  president  of  the  senate,  and  its  secretary; 
is  indorsed,  “Approved,  April  12,  A.  D.  1893. 
Lorenzo  Crounse,  Governor,”  and  bears  the 
following  additional  certificate,  signed  by  the 
chief  clerk  of  the  house  of  representatives;  “I 
hereby  certify  that  the  within  act  originated 
in  the  house  of  representatives,  and  passed  the 
legislature,  April  5,  A.  D.  1893.”  An  Act  of 
Congress  thus  authenticated  would  be  con- 
clusively presumed  to  have  been  duly  and 
legally  enacted.  This  precise  question  was 
before  the  Supreme  Court  of  the  United  States, 
aud  fully  considered  in  Field  v.  Clark , 143  U. 
S.  649,  36  L.  ed.  294.  Following  that  decision, 
the  courts  of  the  United  States  will  regard  an 
act  of  any  state  legislature,  thus  authenticated, 
as  having  been  enacted  in  full  compliance 
with  all  the  prescribed  forms,  unless  there  be 
some  special  provision  in  the  constitution  of 
that  state,  or  some  decision  of  its  supreme 
court,  which  requires  a looking  beyond  these 
evidences  of  authenticit}',  and  determination  of 
the  question  of  due  enactment  by  reference  to 
other  kinds  of  matters  of  evidence,  or,  to  state 
the  proposition  in  another  form,  the  rule  pre- 
scribed in  that  case  will  control  unless  the  state 
has  prescribed  some  other  or  further  rule. 

In  the  constitution  of  Nebraska  (art.  3,  8, 

10, 11)  are  these  provisions,  which  are  all  that 
are  referred  to  by  counsel,  or  that  seem  to  have 
any  bearing  on  this  question: 

Sec.  8.  Each  house  shall  keep  a journal  of 
its  proceedings,  and  publish  them  (except  such 
parts  as  may  require  secrecy)  and  the  yeas  and 
nays  of  the  members  on  any  question  shall,  at 
the  desire  of  any  two  of  them,  be  entered  on 
the  journal.  Ail  votes  in  either  house  shall  be 
viva  voce. 

Sec.  10.  The  enacting  clause  of  a law  shall 
be,  “Be  it  enacted  by  the  legislature  of  the 
state  of  Nebraska.”  and  no  law  shall  be  en- 
acted except  by  bill.  No  bill  shall  be  passed 
unless  by  assent  of  a majority  of  all  the  mem- 
bers elected  to  each  house  of  the  legislature. 
And  the  question  upon  the  final  passage  shall 
be  taken  immediately  upon  its  last  reading,  and 
the  yeas  and  nays  shall  be  entered  upon  the 
journal. 

Sec.  11.  Every  bill  and  concurrent  resolu- 
tion shall  be  read  at  large  on  three  different 
days  in  each  house,  and  the  bill  and  all  amend- 
ments thereto  shall  be  printed  before  the  vote  is 
.taken  upon  its  final  passage.  No  bill  shall  con- 
tain more  than  one  subject,  and  the  same  shall 
be  clearly  expressed  in  its  title.  And  no  law 
shall  be  amended  unless  the  new  act  contains 
the  section  or  sections  so  amended,  and  the  sec- 
tion or  sections  so  amended  shall  be  repealed. 
The  presiding  officer  of  each  house  shall  sign, 
in  the  presence  of  the  house  over  which  he 
presides,  while  the  same  is  in  session  and  cap- 
able of  transacting  business  all  bills  and  con- 
current resolutions  passed  by  the  legislature. 

The  utmost  that  can  be  inferred  from  these 
constitutional  provisions  is  that,  in  respect  to 
certain  matters,  evidence  may  be  sought  in  the 
journals  of  the  two  houses,  and  evidence  which 
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will  prevail  over  that  which  appears  on  the 
enrolled  bill  as  found  in  the  office  of  the  secre- 
tary of  state;  and  this  is  as  far  as  any  decision 
of  the  supreme  court  of  Nebraska  has  gone. 

In  Hull  v.  Miller , 4 Neb.  503,  that  court  held 
that  the  office  of  the  journal  is  to  record  the 
proceedings  of  the  house,  and  that  it  must  ap- 
pear on  the  face  of  the  journal  that  a bill  was 
passed  by  a constitutional  majority,  but  also 
held  that  an  omission  therefrom  of  other  mat- 
ters which  the  constitution  does  not,  in  terms, 
require  to  be  entered  upon  the  journal, 

1 would  not  invalidate  the  law,  and  that  it 
would  be  presumed,  in  favor  of  its  validity, 
that  the  legislature  had  done  that  which  it 
ought  to  have  done.  In  State  v.  Liedtke,  9 
Neb.  462,  it  was  claimed  that  an  appropri- 
ation bill,  as  it  passed  both  houses,  named 
a larger  sum  that  was  found  in  the  en 
rolled  bill  signed  by  the  governor,  and  a man- 
damus was  asked  to  compel  the  state  auditor 
to  draw  his  warrant  on  the  treasurer  for  such 
excess;  but  the  court  denied  the  writ,  and  de- 
clined to  look  into  the  journals  of  the  two 
houses  to  see  whether  the  fact  was  as  claimed, 
on  the  ground  that,  even  if  such  sum  wTas  in 
the  bill  when  before  the  houses,  it  had  never 
received  the  approval  of  the  governor,  and  had 
therefore  never  been  legally  appropriated.  In 
State  v.  McLelland,  18  Neb.  236,  53  Am.  Rep. 
814,  the  matter  was  considered  at  some  length, 
and  it  was  held  that  the  certificate  of  the  pre 
siding  officers  as  to  the  passage  of  a bill 
through  their  respective  houses  is  only  prima 
facie  evidence  of  that  fact;  that  the  journals 
may  be  examined,  and,  if  they  show  that  the 
bill  did  not  pass,  that  evidence  will  be  held 
conclusive,  and  the  supposed  law  set  aside. 
Similar  is  the  case  of  State  v.  Robinson,  20  Neb. 
96.  The  same  proposition  was  again  affirmed 
in  State  v.  Moore , 37  Neb.  13,  on  the  strength 
of  the  prior  decisions;  the  court,  however, 
saying  that,  were  the  question  a newT  one,  it 
would  be  inclined  to  follow  the  rule  laid  down 
by  the  Supreme  Court  of  the  United  States  in 
Field  v.  Clark,  143  U.  S.  649,  36  L.  ed.  294. 

In  the  case  at  bar  the  journals  of  the  two 
houses,  fairly  construed,  affirmatively  show 
that  everything  was  done  which  the  constitu 
tion  requires  shall  be  done  and  recorded  in  the 
due  passage  of  a bill.  It  will  be  sufficient  to 
quote  the  recitals  of  the  house  journal,  those 
of  the  senate  journal  being  equally  explicit. 

“January  14,  1893. 

“Introduction  of  Bills. 

“The  following  bills  were  read  the  first  time, 
and  ordered  to  a second  reading:  House  Roll 

No.  33.  A bill  for  an  act  to  regulate  railroads, 
to  classify  freighis,  to  fix  reasonable  maximum 
rates  to  be  charged  for  the  transportation  of 
freights  upon  each  of  the  railroads  in  the  state 
of  Nebraska.” 

“January  16,  1893. 

“Bills  on  Second  Reading. 

“House  Roll  No.  33.  A bill  for  an  act  to 
regulate  railroads,  to  classify  freights,  to  fix 
reasonable  maximum  rates  to  be  charged  for 
the  transportation  of  freights  upon  each  of  the 
railroads  in  the  state  of  Nebraska.” 

“March  10,  1893. 

“House  Roll  33.  A bill  for  an  act  to  regu- 
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late  railroads,  to  classify  rates,  to  fix  reason- 
able maximum  rates  to  be  charged  for  the 
transportations  of  freights  upon  each  of  the 
railroads  in  the  state  of  Nebraska. 

“Was  read  third  time. 

“This  bill  having  been  read  at  large  on  three 
different  days,  and  the  same  with  all  its 
amendments  having  been  printed. 

“The  question  being. 

“Shall  the  bill  pass?” 

“Affirmative  votes,  68. 

“Negative  votes,  80. 

“A  constitutional  majority  having  voted  in 
favor  of  the  passage  of  the  bill,  the  bill  passed 
and  the  title  as  amended  was  agreed  to.” 

“Mr.  Speaker:  I move  to  amend  the  title 

by  adding  the  following  and  to  provide  penal- 
ties for  violations  of  this  act.  Rhodes. 

The  motion  prevailed. 

“April  6,  1898. 

“Mr.  Speaker:  Announced  that  he  was 

about  to  sign  house  roll  No.  83  while  the  house 
was  in  session  and  capable  of  doing  business.” 

As  for  the  parol  testimony  which  was  of- 
fered, tending  to  show  some  verbal  alterations 
in  the  bill  after  it  had  passed  the  house  of  rep 
resentatives,  it  is  enough  to  say:  First,  that 
parol  testimony  is  not  admissible  to  impeach 
the  validity  of  an  act  which,  by  the  record,  is 
showu  to  have  been  duly  and  legally  passed, 
and,  second,  even  if  such  testimony  were  com- 
petent, the  supposed  alterations  were  trifling, 
and  not  of  a character  to  affect  in  any  substan- 
tial manner  the  scope  and  reach  of  the  bill.  I 
am  therefore  clearly  of  the  opinion  that  this 
act  passed  the  legislature  of  the  state,  and  re- 
ceived the  approval  of  the  governor,  in  due 
conformity  to  all  substantial  constitutional  re- 
quirements in  respect  thereto. 

From  this  preliminary  matter  I turn  now  to 
the  consideration  of  various  questions  elabor- 
ately discussed  by  counsel,  in  respect  both  to 
ihe  scope  and  validity  of  this  law,  and  the  ju- 
risdiction of  this  court.  Many  of  them  I shall 
notice  but  briefly,  for,  while  I have  given  a 
careful  examination  to  all,  to  attempt  anything 
like  an  elaborate  discussion  of  each  would  un- 
necessarily prolong  this  opinion. 

It  is  insisted  that  the  Union  Pacific  Railway 
Company  cannot  be  subjected  to  the  provisions 
of  this  statute,  because  it  is  a corporation  cre- 
ated by  Congress,  and  as  sucb,  in  the  dis- 
charge of  any  of  its  functions,  is  subject  only 
to  the  control  of  that  body.  The  general  ques- 
tion of  the  power  of  a state  in  respect  to  rates 
for  local  freight  over  a corporation  organized 
under  the  laws  of  Congress  was  considered 
in  Reagan  v.  Mercantile  Trust  Co.  {No.  1 ), 
154  U,  S.  413,  38  L.  ed.  1028,  ante,  575,  and 
it  was  there  held  that  the  mere  fact  that 
the  corporation  was  so  organized  did  not 
exempt  it  from  state  control  in  that  respect. 
It  was  conceded  in  the  opinion  in  that  case 
that  Congress  could  wholly  remove  such  a cor- 
poration from  state  control;  but  it  was  held 
that,  in  the  absence  of  something  in  the  stat- 
ute indicating  an  intention  on  the  part  of  Con- 
gress to  so  remove  it.  the  state  had  the  power 
to  prescribe  the  rates  for  all  local  business  car- 
ried by  it. . Of  course  that  decision  is  control- 
ling. ' It  is  true,  there  is  one  provision  in  the 
Union  Pacific  Act  which  tends  to  show  an  in- 
tent on  the  part  of  Congress  to  retain  to  itself 
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full  control  over  all  rates,  and  that  is  found  in 
the  eighteenth  section  of  the  Act  (12  Stat.  at 
L.  497)  as  follows: 

“And  be  it  further  enacted,  that  whenever 
it  appears  that  the  net  earnings  of  the  entire 
road  and  telegraph,  including  the  amount  al- 
lowed for  services  rendered  for  the  United 
States,  after  deducting  all  expenditures,  in- 
cluding repairs,  and  the  furnishing,  running, 
and  managing  of  said  road,  shall  exceed  ten 
per  centum  upon  its  costs,  exclusive  of  the  five 
per  centum  to  be  paid  to  the  United  States, 
Congress  may  reduce  the  rates  of  fare  thereon, 
if  unreasonable  in  amount,  and  may  fix  and 
establish  the  same  by  law.” 

There  is  in  these  words,  it  will  be  seen,  a 
special  reservation  of  the  power  to  fix  rates; 
and  when  this  is  taken  in  connection  with  the 
general  provision  in  the  same  section,  reserv- 
ing the  right  to  “add  to,  alter,  amend,  or  re- 
peal this  Act,”  there  is  much  force  in  the  con- 
tention that  Congress  intended  to  reserve  to 
itself,  as  it  had  the  power  to  do,  the  sole  and 
absolute  control  of  all  the  rates  to  be  charged 
by  the  company.  But  I am  not  fully  satisfied 
that  this  language  warrants  such  a conclusion. 
Of  course,  if  the  Union  Pacific  Railway  Com- 
pany is  not  exempt  from  the  operation  of  this 
Act,  no  other  company  is. 

Again,  it  is  insisted,  that  the  Act  is  ob 
noxious  to  the  charge  of  denying  to  the  rail 
roads  the  equal  protection  of  the  laws,  secured 
to  them  by  the  14th  Amendment  to  the  Con 
stitution  of  the  United  States,  and  this  because 
.all  the  roads  in  the  state  are  not  subject  to  its 
provisions.  Section  4 is  relied  on  to  sustain 
this  charge: 

“All  railroads,  or  parts  thereof,  which  have 
been  built  in  this  state  since  the  first  day  of 
January,  1889,  or  may  be  built  before  the 
thirty- first  day  of  December,  1899,  shall  be 
exempt  from  the  provisions  of  this  act  until 
the  thirty-first  day  of  December,  1899.” 

The  right  to  classify  is  conceded,  but  it  is 
said  that  this  classification  is  arbitrary,  and  de- 
pends upon  no  fair  and  reasonable  difference. 
Attention  is  called  to  the  fact  that  since  Jan- 
uary 1,  1889,  the  Rock  Island  Company  has 
built  a road  from  Omaha  to  Lincoln,  which  is 
a part  of  its  main  line  from  Chicago  to  Den- 
ver; that  in  all  of  its  business  the  Rock  Island 
is  in  active  competition  with  the  several  com 
panies  whose  roads  are  subject  to  the  provi- 
sions of  this  act;  and  that  it  is  an  unreason- 
able, unjust  discrimination  to  exempt  the  Rock 
Island  Company  from  like  subjection.  I can 
not  concur  in  these  views.  The  principle  of 
classification  adopted  by  the  legislature, 
whether  wise  or  unwise,  is  within  its  power.. 
To  divide  railroads  into  two  classes,  placing  in 
the  one  all  that  have  been  constructed  and  in 
operation  for  a length  of  time,  and  whose  bus- 
iness must  therefore  be  presumed  to  have  been 
thoroughly  established,  and  in  the  other  all 
only  recently  constructed,  is  clearly  not  a mere 
arbitrary  distinction;  and  this  notwithstanding 
it  may  be  that  one  of  the  recently  constructed 
roads  is  so  fortunate  as  to  have  immediately 
secured  a large  business.  The  “protection  of 
infant  industries”  is  a term  of  frequent  use  in 
the  political  discussions  and  history  of  this 
country;  and  to  rule  that  a classification  based 
upon  such  principle  is  purely  arbitrary,  and 
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therefore  unconstitutional,  would  certainly  be 
a judicial  novelty. 

Again,  it  is  insisted  that  this  act  interferes 
with  interstate  commerce,  in  two  ways:  First, 
it  establishes  a classification  of  freights  differ- 
ent from  that  which  prevails  west  of  Chicago; 
and,  in  the  second  place,  by  reducing  local 
rates,  it  necessarily  reduces  the  rates  on  inter- 
state business.  Neither  of  these  objections 
seems  to  me  to  be  well  taken.  In  the  first 
place,  the  classification  of  freights  by  the  rail- 
roads is  a purely  voluntary  act,  not  compelled 
by  any  statute,  and  not  uniform  throughout 
the  country.  There  is  one  system  which  pre- 
vails east  of  Chicago,  and  one  west.  It  might 
be  more  convenient  if  the  classification  estab 
lished  by  this  act  harmonized  with  that  adopted 
by  the  railroad  companies  doing  business  west 
of  Chicago;  but  surely  the  voluntary  act  of 
the  railroad  companies,  in  establishing  a uni- 
form classification  for  certain  territory,  can 
work  no  limitation  on  the  power  of  the  state 
to  establish  a different  classification.  To  say, 
for  instance,  that  because  the  railroad  com- 
panies have  voluntarily  placed  flour  in  a cer- 
tain class,  on  which  a specified  rate  is  to  be 
charged,  such  voluntary  act  of  mere  classifica- 
tion destroys  the  power  of  the  state  to  establish 
a classification  which  puts  flour  in  another 
class,  and  subject  to  another  rate,  is,  to  my 
mind,  a most  extravagant  pretention.  Neither 
can  I understand  how  the  reduction  of  local 
rates,  as  a matter  of  law,  interferes  with  inter- 
state rates.  It  is  true  the  companies  may,  for 
their  own  convenience,  to  secure  business,  or 
for  any  other  reason,  rearrange  their  interstate 
rates,  and  make  them  conform  to  the  local 
rates  prescribed  by  the  statute,  but  surely 
there  is  no  legal  compulsion.  The  statute  of 
the  state  does  not  work  a change  in  interstate 
rates,  any  more  than  an  Act  of  Congress  pre- 
scribing interstate  rates  would  legally  work  a 
change  in  local  rates.  Railroad  companies 
cannot  plead  their  own  inconvenience,  or  the 
effects  of  competition  between  themselves  and 
other  companies,  in  restraint  of  the  otherwise 
undeniable  power  of  the  state. 

It  is  further  insisted  by  defendants  that  this 
court  has  no  jurisdiction  over  these  actions — 
First,  because,  in  the  act  itself,  an  adequate 
legal  remedy  is  provided,  by  petition  to  the 
supreme  court  of  the  state,  and  courts  of  equity 
may  not  interfere  when  adequate  legal  reme- 
dies are  provided;  secondly,  because  the  rates 
are  prescribed  by  a direct  act  of  the  legisla- 
ture, and  not  fixed  by  any  commission.  I am 
unable  to  assent  to  either  of  these  contentions. 
The  remedy  referred  to  is  found  in  section  5, 
which  authorizes  any  railroad  company,  be- 
lieving the  rates  prescribed  to  be  unreasonable 
and  unjust,  to  bring  an  action  in  the  supreme 
court  of  the  state,  and  if  that  court  is  satisfied 
that  the  rates  are,  as  claimed,  unjust  and  un- 
reasonable to  such  company,  it  may  make  an 
order  directing  the  board  of  transportation  to 
permit  the  railroad  to  raise  its  rates  to  any 
sum,  in  the  discretion  of  the  board,  provided 
that  the  rates  so  raised  shall  not  be  higher  than 
were  those  charged  by  such  railroad  on  the  1st 
day  of  January,  1893.  But  this  comes  very 
far  short  of  being  an  adequate  legal  remedy.. 
Suppose,  in  such  an  action,  the  opinion  of  the 
Supreme  Court  is  that  the  rates  are  unjust  and 
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unreasonable.  There  is  no  judgment  of  that 
court  raising  the  rates,  but  onty  giving  to  the 
board  of  transportation  a discretion.  There  is 
no  final  judgment  relieving  the  company  from 
the  burden  of  the  rates  fixed  by  the  act.  It 
only  opens  the  door  to  action  by  the  board  of 
transportation.  Surely,  a judgment  or  decree 
giving  permission  to  do  justice  is  not  securing 
justice.  It  might  as  well  be  argued  that  giv- 
ing to  the  executive  power  to  pardon  one  con- 
victed of  crime  is  an  adequate  legal  remedy 
for  the  correction  of  errors  committed  on  the 
trial.  An  adequate  legal  remedy  is  one  which 
secures,  absolutely  and  of  right,  to  the  injured 
party,  relief  from  the  wrong  done.  But,  even 
if  it  were  a full  and  complete  legal  remedy,  it 
is  one  which  can  be  secured  only  in  a single 
court,  and  that  a court  of  the  state.  And,  as 
was  held  in  the  case  of  Reagan  v.  Farmers 
Loan  & T.  Go.  (No.  1)  154  U.  S.  362,  38  L.  ed. 
1014,  4 Inters.  Com.  Rep.  560,  it  is  not  within 
the  power  of  the  state  to  tie  up  citizens  of 
other  states  to  the  courts  of  that  state  for  the 
redress  of  their  rights,  and  for  protection 
against  wrong.  The  laws  of  Congress,  passed 
under  authority  of  the  Constitution  of  the 
United  States,  open  the  doors  of  the  Federal 
courts  to  citizens  of  other  states  to  suits  and 
actions  for  the  prevention  or  redress  of  wrong, 
and  the  state  cannot  close  those  doors. 
Whatever  effect  such  legislation  may 
have  upon  the  courts  of  the  state,  the 
courts  of  the  United  States  are  as  open  now  as 
they  were  before  to  actions  for  the  protection 
of  citizens  of  other  states  in  their  property 
rights  within  the  state  of  Nebraska;  and  the 
fact  that  the  rates  are  absolutely  prescribed  by 
direct  act  of  the  legislature,  instead  of  being 
created  by  the  commission  appointed  by  the 
state,  is  immaterial.  The  commission  is  but 
one  agency  of  the  state.  The  substantial  ques- 
tion is  whether  the  rates,  as  prescribed,  work 
a wrong  or  injury  to  the  property  rights  of  the 
citizens  of  other  states.  I quote,  in  support  of 
these  propositions,  these  words  from  the  case 
last  cited: 

“A  state  cannot  tie  up  a citizen  of  another 
state,  having  property  rights  within  its  ter- 
ritory invaded  by  unauthorized  acts  of  its  own 
officers,  to  suits  for  redress  in  its  own  courts. 
Given  a case  where* a suit  can  be  maintained 
in  the  courts  of  the  state  to  protect  property 
rights,  a citizen  of  another  state  may  invoke 
the  jurisdiction  of  the  Federal  courts.  Mercer 
County  Snprs.  v.  Cowles,  74  U.  S.  7 Wall.  118, 
19  L.  ed.  86;  Lincoln  County  v.  Luning,  133 
U.  8.  529,  33  L.  ed.  766;  Cliicot  County  v.  Sher- 
wood,  148  U.  8.  529,  37  L.  ed.  546.  . . . 

The  equal  protection  of  the  laws,  which,  by 
the  14th  Amendment,  no  state  can  deny  to  the  in- 
dividual, forbids  legislation,  in  whatever  form 
it  may  be  enacted,  by  which  the  property  of 
one  individual  is.  without  compensation, 
wrested  from  him  for  the  benefit  of  another, 
or  of  the  public.  This,  as  has  been  often  ob- 
served, is  a government  of  law,  and  not  a gov- 
ernment of  men;  and  it  must  never  be  forgot- 
ten that  under  such  a government,  with  its 
constitutional  limitations  and  guaranties,  the 
forms  of  law  and  the  machinery  of  government, 
with  all  their  reach  and  power,  must  in  their 
actual  workings,  stop  on  the  hither  side  of  the 
unnecessary  and  uncompensated  taking  or  de- 
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struction  of  any  private  property,  legally 
acquired  and  legally  held.” 

There  can  be  no  doubt  of  the  jurisdiction  of 
this  court  in  actions  like  these,  and  its  duty  to 
protect  the  property  rights  of  the  plaintiffs 
against  any  wrongful  invasion  thereof  by  the 
state  through  legislation  in  any  form. 

But  the  grave  question  still  remains,  are  the 
rates  prescribed  in  this  act,  as  the  maximum 
over  which  the  railroad  companies  may  not  go, 
unreasonable,  and  so  unreasonable  as  to  justify 
the  courts  in  staying  its  operation?  No  more 
difficult  problem  can  be  presented  than  this. 
There  are  so  many  matters  which  enter  into  it, 
and  which  must  be  taken  into  consideration, 
before  a satisfactory  answer  can  be  reached. 
I think  it  may  assist  to  a true  understanding 
of  the  scope  of  this  question,  and  the  various 
considerations  which  must  enter  into  it,  if  we 
notice  how,  as  a matter  of  history,  the  situation 
and  the  question  have  arisen.  So  far  as  the 
mere  question  of  power  is  concerned,  the  trans- 
portation of  persons  and  property  is,  equally 
with  the  carrying  of  letters  and  papers, a legiti- 
mate function  of  government.  By  reason  of 
this,  private  corporations,  acting  as  common 
carriers,  are  given  the  right  to  exercise  the 
governmental  power  of  eminent  domain,  and 
thus  against  the  will  of  the  owner,  to  take  his 
property  for  their  public  or.  quasi  public  uses. 
But  in  the  history  of  this  country  the  carry- 
ing of  papers  and  letters  was  assumed  by  the 
government,  and  the  transportation  of  persons 
and  property  left  to  private  persons.  In  other 
words,  the  people  chose  to  manage  the  carry- 
ing of  the  correspondence  of  the  country,  and 
to  leave  the  matter  of  transportation  to  individ- 
uals. With  the  wisdom  of  this  the  courts 
have  no  concern.  I simply  notice  the  fact. 
But  in  consequence  of  this  the  carrying  of 
letters  and  papers  by  strictly  governmental 
agencies  became  what  may  be  fairly  called  a 
system,  while  the  transportation  of  persons 
and  property  by  private  individuals  and  cor- 
porations became  a business.  In  the  one  there 
was  a simple  classification  and  a uniform 
rate,  and  the  system  was  extended  wherever 
population  went,  and  so  far  as  possible  to  sup- 
ply all  the  needs  of  all  parts  of  the  country  in 
the  way  of  transmission  of  news  and  letters. 
Whether  in  the  carrying  out  of  this  system, 
at  the  end  of  each  year,  there  was  a profit  or 
not,  was  immaterial.  It  was  something  which 
the  people  of  the  whole  country  were  doing 
for  the  joint  and  equal  benefit  of  all,  and  if  the 
expenses  exceeded  the  revenues  the  common 
treasury  paid  the  deficiency.  Gain,  profit, 
revenue,  are  in  no  sense  the  object  of  the  post- 
office.  There  is  no  effort  to  increase  the  num- 
ber of  letters  or  papers  by  special  inducements, 
with  a view  of  building  up  an  increased 
business  in  one  place  or  another,  or  in  one 
direction  or  another.  With  uniform  rates 
and  equal  facilities,  all  persons  and  places 
are  served,  and  the  system  is  improved,  and 
the  facilities  for  carrying  and  distribution  are 
multiplied  and  bettered,  as  extensively  and  as 
rapidly  as  Congress,  in  its  judgment,  deems  for 
the  best  interests  of  the  whole  people.  No 
citizen  in  any  town  or  city  can  get  special  rates 
for  the  carrying  of  his  correspondence.  No 
one  can  be  favored  in  the  promptness  with 
which  his  correspondence  is  carried,  or  the 
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kind  of  service  which  is  rendered.  The 
thought  and  purpose  of  the  postoffice  is  equal 
service  to  all,  and  uniform  rates.  On  the  other 
hand,  as  the  government  did  not  undertake 
the  matter  of  transportation,  it  became  a busi- 
ness carried  on  by  individuals  and  corpora- 
tions, and  carried  on,  as  other  business,  with  a 
view  to  private  gain,  according  to  the  judg- 
ment of  those  engaged  therein.  No  effort  was 
made  by  the  government,  representing  the 
public,  to  stay  private  investment  in  this  busi- 
ness. On  the  contrary,  the  whole  tenor  of 
legislation  was  to  encourage  such  investment, 
and  thus  to  multiply  the  facilities  and  agencies- 
of  transportation, until  now  it  is  estimated  that 
ten  billions  of  dollars  are  invested  in  railroad 
transportation  alone.  It  is  unnecessary  to 
stop  here  to  iuquire  whether  this  investment 
was  not  largely  in  excess  of  the  needs  of  the 
country,  and  unwisely  made.  It  is  enough  to 
know  that  it  has  been  made,  with  the  acquies- 
ence,  if  not  with  the  active  encouragement,  of 
the  public.  Now,  in  the  carrying  on  of  any 
private  enterprise,  increase  of  business  with 
increase  of  profits  is  a stimulating  throught, 
and  for  this  very  variety  of  action  is  taken. 
Advertisement,  solicitation, inducement, favors, 
are  all  freely  resorted  to,  but  with  the  single 
purpose  of  larger  business  and  greater  gain. 
It  is  not  strange  that  in  the  carrying  on  of 
transportation  all  the  characteristics  of  other 
kinds  of  business  are  found.  Indeed,  that  is 
often  given  as  one  of  the  reasons  for  continu- 
ing the  present  methods  in  respect  to  transpor- 
tation, and  a matter  in  eulogy  thereof.  As 
-evidence  of  this,  I need  do  no  more  than  quote 
this  from  the  brief  of  counsel  for  the  plaintiffs: 
“Take  the  case  of  the  beet  sugar  factory  at 
Grand  Island.  Nebraska  sugar  must  be  sold 
in  the  Chicago  market,  for  instance,  in  com- 
petition with  Cuba,  Louisiana,  and  Sand- 
wich Island  sugar.  If  a higher  price  be  asked 
for  Nebraska  sugar  than  for  sugar  from 
other  regions,  it  will  not  find  a buyer.  But 
the  production  costs  about  the  same  in 
Nebraska  as  in  Cuba,  Louisiana,  and  the 
Sandwich  Islands.  High  railroad  rates  will 
shut  it  out  of  Chicago.  Low  rates  must  be 
given.  Accordingly,  the  road  is  compelled, 
by  the  necessities  of  the  situation,  whether  it 
will  or  not,  to  give  them.  Its  own  interests 
force  it  to  do  so.  But  that  is  not  all.  When 
the  enterprise  is  in  its  infancy,  cost  of  produc- 
tion is  greater  than  elsewhere.  Accordingly, 
the  road  must  make  rates  so  low  as  to  cover 
this  excess  of  the  manufacturer’s  cost;  some- 
times so  low  as  to  wipe  out  all  the  road’s 
profit:  sometimes  below  what  the  transporta- 
tion costs  the  road.  Of  course,  the  road  can- 
not always  do  this,  nor  can  it  do  it  on  all  its- 
business.  It  justifies  the  irregularity  in  the 
exceptional  case  by  the  promise  of  paying  bus- 
iness in  the  future.  If  helped  at  first,  the 
new  industry,  by  and  by,  will  give  the  road 
a large  business,  and  make  up  all  concessions. 
The  present  loss  is  borne  in  hope  of  future 
gains.  This  is  the  way  all  commercial  enter- 
prises are  carried  on.  He  is  most  successful 
who  acts  on  this  principle  with  the  best  judg- 
ment. It  is  a general  law  of  business.” 

The  beet  sugar  factory  referred  to  in  the 
•above  quotation  furnishes  a clear  illustration 
of  the  difference  between  the  postoffice  system 
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and  the  transportation  business.  When  the 
proprietor  thought  of  locating  that  factory, 
the  cost  of  correspondence  was  not  considered, 
in  determining  the  question  of  location,  while 
that  of  transportation  was  the  principal  fac- 
tor. Not  only  that;  it  was  an  uncertain  fac- 
tor. There  was  no  schedule — no  tariff — by 
which  he  could,  at  a glance,  determine  what 
the  rates  of  transportation  would  be  from  one 
place  or  another  to  the  market  which  he  must 
reach.  It  became,  therefore,  a matter  of 
negotiation — of  contract — with  the  transpor- 
tation companies;  and,  as  stated  by  counsel, 
the  negotiations  resulted  in  rates  at  first 
cheaper  than  the  cost  of  transportation,  with 
the  expectation  of  rates  enlarged  in  the  future, 
or  that  the  loss  on  that  transportation  would 
be  made  up  by  extra  charges  on  other  trans- 
portation, Now,  it  may  be  for  the  interest  of 
Nebraska  that  the  beet-sugar  industry  be  de- 
veloped in  that  state,  and  that  transportation 
elsewhere  shall  be  temporarily  burdened  in 
order  to  accomplish  this  development;  or,  it 
may  be  better  for  the  country  at  large,  and 
thus  for  Nebraska,  as  a part  of  that  country, 
that  the  cost  of  transportation  everywhere  be 
as  fixed  and  certain  as  the  cost  of  correspond- 
ence. But  whether  the  one  system  or  the 
other  be  the  better  is  not  for  judicial  consid- 
eration, for  it  is  a mere  matter  of  policy,  in- 
volving, necessarily,  no  question  of  the  rights 
of  person  nor  property. 

It  is  obvious  that,  in  the  matter  of  transpor 
tation,  we  are  in  an  experimental  or  transi- 
tional stage.  At  first,  transportation  was  a 
mere  private  business,  and  managed  as  such. 
Now,  there  is  a growing  conviction  that  the 
best  interests  of  the  people  will  be  subserved 
by  changing  it  from  a business  to  a system. 
I say  “ experimental  or  transitional,”  for  ex- 
perience may  satisfy  that  the  change  is  not 
wise,  and  that  it  is  better  to  continue  transpor- 
tation as  a business;  leaving  to  the  interest  of 
those  engaged  therein  to  determine  how  it 
shall  be  managed,  and  giving  to  them  the 
power  to  build  up,  as  counsel  has  suggested, 
industries  and  towns  here  and  there.  In  such 
case  the  present  would  be  only  an  experimen- 
tal stage.  Or  it  may  be  that  experience  will 
only  make  more  imperative  the  present  de- 
mand that  transportation  shall  be  a system, 
with  absolute  certainty  and  uniformity  of 
rates,  in  which  case  the  change  will  be  made, 
and  this  will  be  regarded  as  "the  transitional 
era.  The  transition  may  be  accomplished  by 
the  government  taking  possession  of  transpor- 
tation, and  itself  discharging  that  public  duty. 
Certainly  that  would  be  the  simplest,  and — 
for  the  courts,  at  least — the  easiest  solution  of 
the  problem  which  now  impends;  for  by  pur- 
chase or  condemnation,  and  in  a single  trans- 
action, the  state,  paying  simply  the  actual 
value  of  the  property  invested  in  transporta- 
tion, would  have  the  same  control  over  it  that 
the  national  government  has  over  the  post- 
office  system,  and  could*  prescribe  such  rates 
as  it  saw  fit,  making  good  by  general  taxation 
any  loss.  But,  as  ten  billions  of  dollars  are 
invested  in  the  business  of  railroad  transpor- 
tation, the  public  may  be  reluctant  to  incur 
such  indebtedness,  and  seek  to  accomplish  the 
same  result  of  uniformity  of  rates  by  means 
of  legislation  similar  to  that  before  us.  In 
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other  words,  leaving  the  property  in  the  hands 
of  the  present  owners,  uniformity  of  rates  is 
sought  to  be  secured  by  compulsory  legisla- 
tion. Here  comes  in  the  embarrassment  of 
present  conditions.  Properly  invested  in  rail 
roads  is  as  much  protected  from  public  ap- 
propriation as  any  other.  If  taken  for  public 
uses,  its  value  must  be  paid  for.  Constitu 
tional  guaranties,  to  this  extent,  are  explicit; 
and  in  such  condemnation  proceedings  no  in 
quiry  is  permitted  as  to  how  the  owners  have 
acquired  the  property,  provided  only  it  be 
legally  held  by  them.  If  a farm  belongs  to  an 
individual,  and  the  public  seeks  to  take  it,  it 
must  pay  its  value,  and  is  not  permitted  to 
diminish  the  price  by  proving  the  owner  ac- 
quired the  means  of  purchase  by  immoral  or 
disreputable  practices.  He  may  have  made 
his  fortune  dealing  in  slaves,  as  a lobbyist,  or 
in  any  other  way  obnoxious  to  public  condem- 
nation; but,  if  he  has  acquired  the  legal  title  to 
the  property,  he  is  protected  in  its  possession, 
and  cannot  be  disturbed  untii  the  receipt  of  its 
actual  cash  value.  The  same  rule  controls  if 
railroad  property  is  sought  to  be  appropri- 
ated. No  inquiry  is  open  as  to  whether  the 
owner  has  received  gifts  from  state  or  individ- 
uals, or  whether  he  has,  as  owner,  managed 
the  property  well  or  ill,  or  so  as  to  acquire  a 
large  fortune  therefrom.  It  is  enough  that  he 
owns  the  property, — has  the  legal  title;  and, 
so  owning,  he  must  be  paid  the  actual  value  of 
that  property.  If  he  has  done  any  wrong  in 
acquiring  or  using  the  property,  that  wrong 
must  be  redressed  in  a direct  action  therefor, 
and  cannot  be  made  a factor  in  condemna- 
tion proceedings.  These  propositions  in  re- 
spect to  condemnation  proceedings  are  so  well 
settled  that  no  one  ever  questions  them.  The 
same  general  ideas  must  enter  into  and  con- 
trol legislation  of  the  kind  before  us.  The 
value  of  the  property  cannot  be  destroyed  by 
legislation  depriving  the  owner  of  adequate 
compensation.  The  power  which  the  legisla- 
ture has  is  only  to  prescribe  reasonable  rates, 
not  any  rates.  The  language  of  the  consti- 
tution of  Nebraska  in  respect  to  the  matter  is 
(Const.  1875,  art.  11,  § 4)  “And  the  legislature 
may,  from  time  to  time,  pass  laws  establish- 
ing reasonable  maximum  rates  of  charges  for 
the  transportation  of  passengers  and  freight  on 
the  different  railroads  in  this  state.”  But 
the  foundation  of  the  idea  of  rea- 
sonableness is  justice.  That  which  is 
unjust  cannot  be  reasonable,  and,  when 
the  strong  arm  of  the  legislature  is  laid  upon 
property  invested  in  railroad  transportation,  it 
must  be  so  laid  as  to  do  justice  to  such  in- 
vestors. There  can  be  no  justice  in  that  which 
works  to  such  investors  a practical  destruction 
of  their  property  thus  invested.  It  must  al- 
ways be  borne  in  mind  that  property  put  into 
railroad  transportation  is  put  there  perma- 
nently. It  cannot  be  withdrawn  at  the  pleasure 
of  the  investors.  Railroads  are  not  like  stages 
or  steamboats,  which,  if  furnishing  no  profit 
at  one  place,  and  under  one  prescribed  rate  of 
transportation,  can  be  taken  elsewhere,  and 
put  to  use  at  other  places,  and  under  other  cir- 
cumstances. The  railroad  must  stay,  and,  as 
a permanent  investment,  its  value  to  its  owners 
may  not  be  destroyed.  The  protection  of  prop- 
erty implies  the  protection  of  its  value.  The 
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authorities  on  these  general  propositions  are 
collected  in  the  opinion  in  the  recent  case  of 
Reagan  v.  Farmers  Loan  & T.  Co.,  154  U.  S.  362, 
38  L.  ed.  1014,  4 Inters.  Com.  Rep.  560,  and  I 
need  not  do  more  than  refer  to  that  case. 

What  is  the  test  by  which  the  reasonableness 
of  rates  is  determined?  This  is  not  yet  fully 
settled.  Indeed,  it  is  doubtful  whether  any 
single  rule  can  be  laid  down,  applicable  to  all 
cases.  If  it  be  said  that  the  rates  must  be  such 
as  to  secure  to  the  owners  a reasonable  per 
cent  on  the  money  invested,  it  will  be  remem- 
bered that  many  things  have  happened  to  make 
the  investment  far  in  excess  of  the  actual  value 
of  the  property, — injudicious  contracts,  poor 
engineering,  unusualiy  high  cost  of  material, 
rascality  on  the  part  of  those  engaged  in  the 
construction  or  management  of  the  property. 
These  and  many  other  things,  as  is  w7ell  known, 
are  factors  which  have  largely  entered  into  the 
investments  with  w hich  many  railroad  proper- 
ties stand  charged.  Now,  if  the  public  was 
seeking  to  take  title  to  the  railroad  by  condem- 
nation, the  present  value  of  the  property,  and 
not  the  cost,  is  that  which  would  have  to  pay. 
In  like  manner,  it  may  be  argued  that,  when  the 
legislature  assumes  the  right  to  reduce  rates,  the 
rates  so  reduced  cannot  be  adjudged  unreason- 
able if,  under  them,  there  is  earned  by  the  rail- 
road company  a fair  interest  on  the  actual 
value  of  the  property.  It  is  not  easy  to  always 
determine  the  value  of  railroad  property,  and 
if  there  is  no  other  testimony  in  respect  thereto 
than  the  amount  of  stock  and  bonds  outstand- 
ing, or  the  construction  account,  it  may  bb. 
fairly  assumed  that  one  or  other  of  these  rep- 
resents it,  and  computation  as  to  the  compensa- 
tory quality  of  rates  may  be  based  upon  such 
amounts.  In  the  cases  before  us,  however, 
there  is  abundant  testimony  that  the  cost  of  re- 
producing these  roads  is  less  than  the  amount 
of  the  stock  and  bond  account,  or  the  cost  of 
construction,  and  that  the  present  value  of  the 
property  is  not  accurately  represented  by  either 
the  stocks  and  bonds,  or  the  original  construc- 
tion account.  Nevertheless,  the  amount  of 
money  that  has  gone  into  the  railroad  prop- 
erty— the  actual  investment,  as  expressed, 
theoretically,  at  least,  by  the  amount  of  stock 
and  bonds— is  not  to  be  ignored,  even  though 
such  sum  is  far  in  excess  of  the  present  value. 
It  was  said  in  the  case  of  Reagan  v.  Farmers 
Loan  & T.  Co.  154  U.  S.  412,  38  L.  ed.  1028,4 
Inters.  Com.  Rep.  574: 

“It is  unnecessary  to  decide,  and  we  do  not 
wish  to  be  understood  as  laying  down  as  an 
absolute  rule,  that  in  every  case  a failure  to 
produce  some  profit  to  those  who  have  invested 
their  money  in  the  building  of  a road  is  conclu- 
sive that  the  tariff  is  unjust  and  unreasonable. 
And  yet  justice  demands  that  every  one  should 
receive  some  compensation  for  the  use  of  his 
money  or  property,  if  it  be  possible,  without 
prejudice  to  the  rights  of  others.” 

It  is  not  always  reasonable  to  cast  the  entire 
burden  of  the  depreciation  on  those  who  have 
invested  their  money  in  railroads.  Take  the 
Union  Pacific  Railway,  for  illustration.  At 
the  time  the  government  created  the  corpora- 
tion, to  induce  the  building  of  this  transconti- 
nental road  through  a largely  unoccupied 
territory,  it  loaned  to  the  company  $16,000  a 
mile;  taking  as  security  therefor  a second 
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lien  on  the  property,  and  granting  to  the  cor- 
poration the  right  to  create  a prior  lien  to  an 
equal  amount,  which  was  done.  There  is  tes- 
timony tending  to  show  that  the  road  in  Ne- 
braska could  be  built  to-day  for  $20,000  a mile. 
Would  it  be  full  justice  to  the  government, 
would  it  satisfy  the  common  sense  of  right  and 
wrong,  would  it  be  reasonable,  for  the  state  of 
Nebraska  to  so  reduce  the  rates  that  the  earn- 
ings of  the  road  would  only  pay  ordinary  in- 
terest on  $20,000  a mile,  and  so,  the  holders  of 
the  first  lien  being  paid  their  interest,  the  gov- 
ernment be  forced  to  be  content  with  only 
interest  on  one  fourth  of  its  investment?  Or, 
to  put  the  case  in  a little  stronger  light,  sup- 
pose the  promoter  of  this  enterprise  had  been 
some  private  citizen,  who  had  advanced  his 
$16,000  a mile  as  a second  lien,  and  that  the 
road  could  be  constructed  to  day  for  only 
$16,000  a mile.  Would  it  be  reasonable  and 
just  to  so  reduce  rates  as  to  simply  pay  to  the 
holders  of  the  first  lien  reasonable  interest,  and 
leave  him  without  recompense  for  his  invest- 
ment? Is  there  not  an  element  of  equity  which 
puts  the  reduction  of  rates  in  a different  atti- 
tude from  the  absolute  taking  of  the  property 
by  virtue  of  eminent  domain?  In  the  latter 
case,  while  only  the  value  is  paid,  yet  that 
value  is  actually  paid,  and  the  owners  may 
reinvest,  and  take  the  chances  of  gain  else- 
where, whereas,  if  the  property  is  not  taken, 
the  owners  have  no  other  recourse  than  to  re- 
ceive the  sum  which  the  property  they  must 
continue  to  own  will  earn  under  the  reduced 
rates.  Considerations  such  as  these  compel 
me  to  say  that  I think  there  is  no  hard  and  fast 
test  which  can  be  laid  down  to  determine  in  all 
cases  whether  the  rates  prescribed  by  the  leg- 
islature are  just  and  reasonable,  and  that  often 
many  factors  enter  into  the  determination  of 
the  problem.  Obviously,  however,  the  effect 
of  the  reduction  upon  the  earnings  is  the  first 
and  principal  matter  to  be  considered.  This  is 
a matter  of  computation.  The  power  of  reg- 
ulating railroads  is  often  said  to  be  a legislative 
power  vested  in  the  lawmaking  body,  to  be 
exercised  for  the  general  welfare.  Within  the 
term  “regulation”  are  embraced  two  ideas: 
One  is  the  mere  control  of  the  operation  of  the 
roads,  prescribing  the  rules  for  the  manage- 
ment thereof,— matters  which  affect  the  con- 
venience of  the  public  in  their  use.  Regulation, 
in  this  sense,  may  be  considered  as  purely  pub- 
lic in  its  character,  and  in  no  manner  trespass- 
ing upon  the  rights  of  the  owners  of  railroads. 
But  within  the  scope  of  the  word  “regulation,” 
as  commonly  used,  is  embraced  the  idea  of 
fixing  the  compensation  which  the  owners  of 
railroad  property  shall  receive  for  the  use 
thereof;  ane  when  regulation  in  this  sense,  is 
attempted,  it  necessarily  affects  the  property 
interests  of  the  railroad  owners;  and  it  is  “reg- 
ulation,” in  this  sense  of  the  term,  that  we  are 
to  consider  in  the  present  cases. 

There  are  certain  matters  which  embarrass 
these  cases,  and  render  all  computations  more 
than  ordinarily  difficult.  One  is  this:  The 

various  companies  are  doing  an  interstate  as 
well  as  a local  business.  If  these  -roads  were 
wholly  within  the  state,  and  only  local  business 
done  by  them,  the  computation  would  be  much 
simplified,  and  the  effect  of  the  reduction  in 
rates  upon  the  property  more  easily  disclosed. 
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But  all  of  these  roads  are  interstate  roads,  and 
a large  portion  of  their  business  is  interstate 
business.  Some  of  it  is  local  business  in  other 
states  than  Nebraska.  Now,  it  will  not  do  to 
look  simply  at  the  gross  earnings,  and,  because 
the  reduction  therein  made  by  the  enforcement 
of  this  statute  still  leaves  enough  to  pay  rea- 
sonable compensation  to  the  owners  of  the 
property,  uphold  the  act,  because,  if  the  legis- 
lature of  Nebraska  can  put  in  force  this  tariff 
for  local  business,  the  legislatures  of  other 
states  through  which  these  roads  run,  and  the 
Congress  of  the  United  States,  may  make  cor- 
responding reductions  in  the  rates  on  all  other 
business,  local  and  interstate,  and  the  aggregate 
of  such  reductions  might  entirely  destroy  all 
earning  capacity  from  the  property. 

Another  matter  to  be  noticed  is  this:  There 

is  in  this  act  no  interference  with  the  passenger 
tariff,  but  only  a maximum  for  freight  rates. 
So  we  cannot  place  all  the  local  expenses  over 
against  all  the  local  receipts,  and  draw  our 
conclusions  therefrom.  We  have  an  attempt 
by  the  legislature  to  prescribe  a maximum 
tariff  for  only  the  transportation  of  freight 
within  the  limits  of  Nebraska,  and  are  called 
upon  to  determine  whether  the  rates  so  fixed 
are  unreasonable,  and  afford  no  fair  compensa- 
tion to  those  who  have  invested  their  means  in 
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these  railroad  properties.  In  order  to  deter- 
mine this,  we  must  ascertain  what  it  costs  to 
carry  this  local  freight,  what  the  receipts  have 
been  therefrom,  and  what  reduction  will  be 
made  in  such  receipts  by  the  application  of 
this  act,  and  then  we  must  take  such  proportion 
of  the  gross  investment  in  the  roads  as  the 
present  earnings  from  local  freights  bear  to  the 
total  earnings  of  .the  road.  From  these  com- 
putations, we  may  see  whether  the  reduction 
made  by  this  act  in  the  local  freights,  if  applied 
to  all  the  company’s  business,  would  leave  any 
compensation  to  the  owners,  and,  if  so,  how 
much.  Obviously,  the  problem  thus  presented 
is  one  of  exceeding  difficulty.  Fortunately,  we 
have  in  Mr.  Dilworth,  the  secretary  of  the  state 
board  of  transportation,  one  of  the  defendants’ 
witnesses,  a gentleman  whose  competency  and 
credibility  are  unchallenged.  In  the  computa- 
tions which  I have  made,  I have  relied  mainly 
on  his  figures.  From  the  labyrinth  of  tables, 
figures,  and  estimates  presented  in  the  testi- 
mony, and  discussed  by  counsel  in  their  briefs 
and  arguments,  let  me  take  these  two  tables, 
presented  by  Mr.  Dilworth,  which  seem  to  lay 
the  basis  for  some  fair  calculations  as  to  the 
effect  of  this  act  upon  the  business  of  the  va- 
rious companies: 
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Percentage  of 
Expenses  to 
Earnings. 
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Carried  1 
Mile. 
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Average 
Amount  Re- 
ceived for 
Each  Ton 
Hauled. 
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Number  of 
Tons  Hauled 
Locally. 

SO  L-C©  co  O O co 
CO  of  CO  of  © 
i-  O lO  OO  CO  H 

Burlington  & Missouri  R.  R.  R.  in  Neb. 

Chicago,  St.  Paul,  Minn.  & Omaha 

Freemont,  Elkhorn  & Missouri  Valley 

Union  Pacific  Railway. 

Omaha  & Republican  Valley 

St.  Joseph  & Grand  Island. 

Kansas  City  & Omaha 

Exhibit  4 shows  the  amount  actually  re- 
ceived for  business  within  the  state  during  the 
year  ending  June  80,  1892,  by  the  various  roads 
whose  interests  are  in  controversy  in  these 
cases;  also,  the  amount  of  reduction  in  those 
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receipts  which  would  have  resulted  if  the  rates 
prescribed  by  the  House  Roll  33  had  been  in 
force  during  that  year.  In  Exhibit  20  is  found 
the  percentage  of  expenses  to  earnings  upon  the 
business  of  those  companies.  Obviously,  the 
cost  of  transportation  would  be  the  same 
whether  the  companies  received  the  prices 
which  they  did  in  fact  receive,  or  the  reduced 
rates  prescribed  by  House  Roll  33.  If  the  cost 
of  hauling  local  freight  was  the  same  as  that 
of  the  other  business  done  by  the  roads,  in  order 
to  ascertain  what  amount  the  companies  earned 
from  local  freight,  it  would  be  necessary  to 
multiply  the  gross  receipts  by  the  percentage 
of  expenses  to  earnings.  This  would  show  the 
amount  that  it  cost  to  carry  that  freight,  and 
the  difference  between  that  cost  and  the  re- 
ceipts would  be  the  amount  of  the  net  earnings. 
From  such  net  earnings  subtract  the  amount 
of  reduction  caused  by  House  Roll  33,  and  the 
result  will  show  whether,  under  such  rates,  the 
companies  would  have  earned  anything  from 
local  freight,  and,  if  so,  how  much.  Making 
this  computation,  aDd  placing  the  results  in  a 
table,  and  we  have  the  following- 
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Net  Earnings, 
it  Rates  Pre- 
scribed b y 
H.  R.  33  had 
been  in 
Force. 

$77,617 

5,587 

55,596 

Total  Amount 
of  Reduc- 
tion caused 
by  H.  R.  33. 

$365,175 

36,294 

99,310 

117,487 

26,043 

« »QA 

1,889 

Net  Earnings 
from  Local 
Freight. 

$442,792 

41,881 

98,624 

173,483 

6,078 

7,990 

1,645 

Cost  of  Haul- 
ing Local 
Freight. 

$759,092 

81,152 

238,090 

224.779 

82,257 

23,014 

4,985 

Percentage 
of  Expenses 
to  Earn- 
ings. 

64.23 
65.96 
70.71 
56.44 
93.12 

74.23 
75.19 

Gross  Re- 
ceipts, or 
Total 
Amount  Re- 
ceived for 
Tons 
Hauled  Lo- 
cally. 

$1,237,884 

123,033 

336,714 

398,262 

88,335 

31,004 

6,630 

& * 


From  this  table  it  will  be  seen  that  if,  during 
that  year,  these  companies  had  been  limited  in 
their  charges  to  the  rates  prescribed  by  this 
house  roll,  four  of  them,  to  wit,  the  Fremont, 
Elkhorn  & Missouri  Valley,  the  Omaha  & Re- 
publican Valley,  the  St.  Joseph  & Grand  Island, 
and  the  Kansas  City  & Omaha,  would  not 
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only  have  received  nothing  by  was  of  earnings,, 
but  would  actually  have  been  carrying  tile 
freight  at  a loss.  The  three  other  roads  would 
have  made,  respectively,  net  earnings  of  $77, 
617,  $5587,  and  $55,996.  This  is  upon  the  as- 
sumption that  the  cost  of  carrying  local  freight 
is  the  same  as  that  of  carrying  through  freight, 
and  hence  that,  applying  the  general  per  cent 
of  expenses,  enables  us  to  determine  accurately 
the  earnings  from  local  freight.  But  the  testi- 
mony shows  that  the  cost  of  carrying  the  local 
freight  is  largely  in  excess  of  the  cost  of  other 
business.  The  exact  per  cent  of  such  excess  is 
not  disclosed.  It  may,  perhaps,  be  difficult  to 
determine  it  accurately.  Mr.  Fink,  a witness 
for  the  plaintiffs, — a gentleman  of  large  ex- 
perience in  railroad  transportation,  and  of 
national  reputation  as  an  authority  in  such 
matters,— says  that  the  cost  of  carrying  local 
freight  is  four  times  that  of  carrying  through 
freight;  Mr.  Utt,  another  witness  for  the  plain- 
tiffs, who  is  the  commissioner  employed  by  the 
Commercial  Club,  of  Omaha,  to  look  after 
railroad  transportation  matters  affecting  the 
business  of  the  city,  testifies  that  the  one  costs 
six  times  as  much  as  the  other;  while  Mr.  Dil- 
worth,  the  secretary  of  the  defendant  board, 
and  their  principal  witness  on  matters  of  this 
kind,  also  says  that  it  cost  more  to  do  local  than 
through  business;  that  the  percentage  of  oper- 
ating expenses  on  the  local  business  would  ex- 
ceed the  percentage  on  all  business  probably  10 
per  cent  and  might  run  up  to  20  per  cent, — 
possibly  might  be  higher  than  that.  Of  course 
this  testimony  is  not  like  that  which  we  have 
heretofore  been  examining,  where  the  figures 
and  per  cents  are  accurate  and  certain,  but  is 
largely  in  the  way  of  estimate.  And  yet  it  is 
clear  from  the  testimony  that  the  per  cent  of 
expenses  for  carrying  local  freight  is  consider- 
ably above  the  total  per  cent  of  operating  ex- 
penses. Now  turning  to  the  last  table,  it  will 
be  seen  that,  if  the  cost  of  carrying  local  freight 
was  7 per  cent  more  than  the  general  per  cent 
of  expenses,  the  Burlington  & Missouri  River 
Company  would,  under  the  reduction  caused 
by  House  Roll  38,  have  earned  nothing  from 
the  transportation  of  local  freight;  if  only  5 
per  cent,  the  Chicago,  St.  Paul,  Minneapolis 
& Omaha  road  would  likewise  have  earned 
nothing  from  that  source;  and,  similarly,  the 
Union  Pacific  Rail  way,  if  the  percent  was  14.1 
per  cent.  It  is  difficult  to  resist  the  conviction 
that  if  the  rates  prescribed  by  House  Roll  33 
had  been  in  force  during  the  year  ending  June 
30,  1892,  not  a single  one  of  these  roads  would 
have  earned  a dollar  from  the  transportation 
of  local  freight.  It  is  true  that  Exhibit  4 shows 
the  effect  of  the  reduction  caused  by  House 
Roll  33  only  for  the  business  of  a single  year, 
— that  ending  June  30,  1892;  but  a comparison 
of  the  business  in  1891  and  1893  with  that  for 
1892,  as  found  in  the  Exhibit  20,  shows  an 
average  per  cent  of  expenses  less  in  1892  than 
in  either  of  the  other  years.  So  that  evidently 
the  year  1892  was  selected  by  the  board  of 
transportation  for  the  making  of  its  table.  Ex- 
hibit 4,  as  the  most  favorable.  But  light  upon 
this  legislation  is  further  thrown  by  another 
table  prepared  by  defendant,  as  follows: 


1894. 


Ames  v.  Union  Pacific  R.  Co. 


847 


bC 

a 

£ 

o 

'o 


o 

o 

OQ 

3 

‘S, 

cs 

O 


bD 

a 

? 

o 

r=3 

OQ 


QJ 

a 

3 

•-5 

be 

.3 

'S 

p 


p s 
£ 


1-0  OiC 
CD  C-foIc 


ION 
1 — ^ 
iqq 

• co® 
i>nco 


-*  00  CO  -*1  00  l- 

88^38228 

c<f N cod w ^ 


C:  CO  CO  <M  05 

^.SSe388.S 

coco  oodc<f 
*-<<>*  C3  CO  r—  Ci 


oo  ci-  o>oo 
oowQomogq 
coc:Ocqio^o 
oo  of  os  of  h cd 
££*§882 
g'sss®^*-' 


lllllll 

g's'sssss 

io  i- i— i t-cqi-t- 
«ogf  jHiOicaToi 


8*t88888 

T^HOiC  *0  o o 
Nocooddd 

8S&83S3 

geS'SSS0*'^*' 


:°  ; ; j j ; 

1 ' • ' 

pq^HP^^^0, 

ubPu'UdSW 


Take  the  Union  Pacific  Railway,  whose  net 
earnings  for  local  freight  seem  greater  than 
those  of  any  other  company,  and  by  this  last 
table  it  appears  to  be  bonded  for  $70,468  per 
mile.  The  total  mileage  of  that  road  within 
the  state  is  467  miles;  so  that,  if  the  bonded  in- 
cumbrance were  distributed  according  to  mile- 
age, the  burden  resting  upon  the  part  of  the 
road  within  the  state  of  Nebraska  would  be 
$32,908,556.  Six  per  cent  interest  on  tbis  (the 
amount  allowed  by  Act  of  Congress  incorpora 
ting  the  company,  and  which  is  the  rate  on 
the  original  mortgages,  at  least)  is  $1,974,513,- 
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or  the  amount  to  be  paid  out  of  the  earnings 
of  the  road  before  the  stockholders  are  entitled 
to  any  dividends.  From  Exhibit  4 it  appears 
that  the  receipts  for  all  business  done  in  the 
state  was  $5,262,057;  for  hauling  local  freight, 
$398,262,  or  about  7£  per  cent  of  the  gross  re- 
ceipts. Local  freight,  therefore,  should  earn 
7£  per  cent  of  the  amount  necessary  to  pay  the 
interest  on  the  bonded  indebtedness  resting  on 
the  lines  in  the  state.  Seven  and  one  half  per 
cent  on  $1,974,513  is  $148,088.  But  the  net 
earnings  for  local  freight  that  year  were  $173,- 
483,  showing  that  there  was  only  about  $25- 
000  earned  from  locai  freight,  to  be  distributed 
among  the  stockholders;  and  this  upon  the 
assumption,  in  the  face  of  the  testimony  to  the 
contrary,  that  the  cost  of  carrying  local  freight 
is  exactly  determined  by  the  general  per  cent 
of  expenses  to  earnings.  By  the  same  table  it 
appears  that  if  the  rates  prescribed  by  House 
Roll  33  had  been  in  force  the  earnings  from 
local  freight,  upon  like  assumption,  would 
have  been  $55,996,  or  but  little  more  than  one 
third  of  the  amount  necessary  to  pay  the  por- 
tion of  the  interest  on  the  bonds  properly 
chargeable  to  local  freight.  If  it  be  said  that 
it  is  not  a fair  apportionment  of  the  bonded 
indebtedness,  to  distribute  it  by  the  mileage, 
because  the  cost  of  construction  in  the  moun- 
tainous part  of  the  road,  west  of  Nebraska, 
was  much  greater  than  such  cost  within  the 
limits  of  the  state,  and  if  it  be  said  that  the 
cost  of  material  and  labor  at  the  time  of  con- 
struction was  far  in  excess  of  the  present  cost, 
and  that  there  was  extravagance,  if  not  cor- 
ruption, in  carrying  on  the  work  of  construe 
tion  (all  of  which  is  undoubtedly  true)  it  is 
also  true  that  the  Act  of  Congress  under  which 
the  company  was  chartered  and  the  road  con- 
structed provided  for  the  issue  by  government 
to  the  company  of  bonds  to  the  amount  of 
$16,000  a mile  within  the  limits  of  the  state  of 
Nebraska,  to  be  a second  lien,  and  with  power 
in  the  company  to  execute  a prior  mortgage 
for  a like  amount.  Congress,  therefore,  in 
the  inception  of  the  work,  made  specific  pro- 
vision for  an  indebtedness  of  $32,000  per  mile 
on  the  road  within  the  limits  of  the  state.  In 
order  to  meet  its  share  of  the  interest  on  such 
indebtedness,  the  local  freight  should  have 
earned  $67,248,  or  about  $12,000  more  than 
would  have  been  earned  under  House  Roll  33. 
Again,  there  is  a volume  of  testimony  as  to 
what  it  would  cost  to  reproduce  these  various 
roads;  such  amount'heing,  as  claimed,  a fair 
test  of  the  present  value.  I shall  not — now,  at 
least — attempt  to  make  any  comparison  of  this 
testimony,  but,  for  present  purposes,  content 
myself  with  taking  this  concession  from  the 
brief  of  the  defendants’  counsel: 

“There  is  sufficient  testimony  in  this  record 
to  justifylthe  conclusion  that  the  average  cost  of 
reproduction  or  value  of  the  roads  in  the  state 
of  Nebraska  does  not  exceed  $20,000  per  mile, 
including  right  of  way,  railway  tracks,  equip- 
ment, station  houses,  telegraph  lines,  and  ter- 
minal properties.” 

The  present  value  of  the  Union  Pacific  Rail- 
way property  in  the  state,  at  the  sum  named 
in  this  concession,  would  be  $9,340,000.  To 
pay  6 per  cent  on  this  conceded  value  would 
require,  as  its  contribution  to  the  earnings 
from  the  local  freight,  $42,030.  Or,  in  other 
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words,  upon  the  conceded  value,  the  local 
freight  earuings,  as  reduced  by  House  Roll 
83,  would  have  paid  but  their  proportionate 
share  of  8 per  cent  interest.  If  a propor- 
tionate reduction  in  rates  was  madd  by  other 
states  and  by  Congress  (and,  of  course,  such  a 
reduction  would  be  equally  within  their  pow- 
er) so  that  the  total  net  earnings  of  the  road 
would  be  but  8 per  cent  on  this  conceded 
value,  obviously  only  the  holders  of  the  first 
lien  would  receive  full  interest  on  their  in- 
debtedness, while  the  holders  of  subordinate 
liens  would  receive  but  a fraction  thereof.  All 
the  stockholders  would  go  without  compensa- 
tion, and  soon  their  investment  would  be 
swept  away  by  foreclosure  proceedings.  Take 
the  same  process  of  computation,  and  apply  it 
to  the  only  other  company  which  would  have 
any  amount  of  earnings  under  the  reduction 
caused  by  House  Roll  33,  to  wit,  the  Burling- 
lington  & Missouri  River  Railroad  in  Ne- 
braska. Beyond  the  statement  in  Exhibit  23 
of  the  capital  stock  and  funded  debt  per  mile 
of  the  Chicago,  Burlington  & Quincy  Com- 
pany, which  owns  and  operates  the  Burlington 
& Missouri  River  Railroad,  we  have,  from 
the  testimony  of  its  auditor,  the  exact  amount 
of  mortgage  indebtedness  resting  upon  the 
road  within  the  limits  of  the  state,  and  the 
amount  of  interest  charges  due  therefrom,  to 
wit,  an  indebtedness  of  $45,268,992.80,  and 
interest  charges  for  the  year  1892, $2, 224, 171. 17. 
The  amount  received  for  local  freight  was 
about  16  per.  cent  of  the  total  amount  realized 
on  all  business  done  in  the  state,  as  appears 
from  Exhibit  4.  Sixteen  per  cent,  therefore, 
of  this  interest,  should  have  been  earned  by 
the  local  freight.  Sixteen  per  cent  is  $355,867. 
But  the  table  shows  that  the  net  earnings 
therefrom,  under  the  rates  prescribed  by 
House  Roll  33,  for  that  year,  would  have 
been  only  $77,617, — not  a fourth  of  the  amount 
which  it  should  contribute  to  the  payment  of 
such  interest.  But,  again,  as  Mr.  Dil worth 
testified,  the  average  reduction  on  local  rates 
caused  by  House  Roll  33  is  294  per  cent.  The 
tariff  which  was  in  force  at  the  time  of  the 
passage  of  this  act  had  been  for  some  three  or 
more  years  fixed  by  the  voluntary  action  of 
the  railroad  companies,  and  the  reduction  of 
294  per  cent  was  from  its  rates.  It  must  be 
remembered  that  these  roads  are  competing 
roads;  that  competition  tends  to  a reduction  of 
ra]es,  sometimes,  as  the  history  of  the  country 
has  shown,  below  that  which  affords  any  re- 
muneration to  those  who  own  the  property. 
Can  it  be  possible  that  any  business  so  carried 
on  can  suffer  a reduction  of  294  per  cent  iu  its 
receipts  without  ruin?  What  would  any  busi- 
ness man,  engaged  in  any  business  of  a private 
character,  think  of  a compulsory  reduction  of 
his  receipts  to  the  amount  of  29|  per  cent? 
The  effect  of  this  testimony  is  not  destroyed 
by  the  table  offered  of  the  percentage  of  re- 
duction on  the  total  amount  of  business  done 
by  these  companies  in  the  state,  as  follows: 


B.  & M.  R 4. 2$ 

C.  St.  P.  M.&O. 4.5$ 

F.,E.  &M.  Y 4.1$ 

U.  P 2.0$ 

O.  &R.  V 1.9$ 

St.  J.  & G.  I 2.7$ 

K.  C.&O 1.5$ 
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For  such  a table  indicates,  as  is  further 
shown  by  defendant’s  Exhibit  4,  how  small  a 
proportion  of  the  total  amount  of  business 
done  in  the  state  comes  from  purely  local 
freight.  Nor  is  it  weakened  by  any  com- 
parison between  the  amount  of  reduction  and 
the  total  receipts  from  all  business.  It  may 
be,  as  stated  by  counsel,  that  the  annual  earn- 
ings of  the  Chicago,  Burlington  & Quincy 
Company  are  $27,916,128,  and  that  the  total 
amount  of  reduction  caused  by  this  House 
Roll  33  is  only  $365,175.  It  may  be  that  the 
capital  stock  of  the  company  is  $76,407,500, 
and  that  $365,175,  distributed  among  the 
stockholders  may  not  be,  for  any  of  them,  a 
great  sum;  but  the  entire  earnings  of  the  Chi- 
cago, Burlington  and  Quincy  are  more  than 
20  times  the  receipts  from  local  freight  in 
Nebraska,  and  to  reduce  such  earnings  by  20 
times  $365,175  would  make  a startling  differ- 
ence in  their  amount.  The  fact  that  the  state 
of  Nebraska  can  reach  only  one  twentieth  of 
the  total  earnings  gives  it  no  greater  right  to 
make  a reduction  in  respect  to  that  one  twen- 
tieth than  it  would  have,  had  it  the  power 
over  the  total  earnings,  and  attempted  in  them 
a like  per  cent  reduction.  If  it  would  be  un- 
reasonable to  reduce  the  total  earnings  of  these 
roads  29£  per  cent,  it  is  prima  facie,  at  least, 
equally  unreasonable  to  so  reduce  any  single 
fractional  part  of  such  earnings. 

It  is,  however,  urged  by  the  defendants  that, 
in  the  general  tariffs  of  these  companies,  there 
4s  an  inequality;  that  the  rates  in  Nebraska 
are  higher  than  those  in  adjoining  states;  and 
that  the  reduction  by  House  Roll  33  simply 
establishes  an  equality  between  Nebraska  and 
the  other  states  through  which  the  roads  run. 
The  question  is  asked,  are  not  the  people  of 
Nesbraska  entitled  to  as  cheap  rates  as  the 
people  of  Iowa?  Of  course,  relatively,  they 
are.  That  is,  the  roads  may  not  discriminate 
against  the  people  of  any  one  state.  But  not 
necessarily  absolutely  as  cheap,  for  the  kind 
and  amount  of  business,  and  the  cost  thereof, 
are  factors  which  determine  largely  the  ques- 
tion of  rates,  and  these  vary  in  the  several 
states.  The  volume  of  business  in  one  state 
may  be  greater  per  mile,  while  the  cost  of  con- 
struction and  of  maintenance  is  less.  Hence, 
to  enforce  the  same  rates  in  both  states  might 
result  in  one  in  great  injustice,  while  in  the 
other  it  would  only  be  reasonable  and  fair. 
Comparisons,  therefore,  between  the  rates  of 
two  states,  are  of  little  value,  unless  all  of  the 
elements  that  enter  into  the  problem  are  pre- 
sented. It  may  be  true,  as  testified  by  some 
of  the  witnesses,  that  the  existing  local  rates 
in  Nebraska  are  40  per  cent  higher  than  simi- 
lar rates  in  the  state  of  Iowa.  But  it  is  also 
true  that  the  mileage  earnings  in  Iowa  are 
greater  than  in  Nebraska.  In  Iowa  there  are 
230  people  to  each  mile  of  railroad,  while  in 
Nebraska  there  are  but  190;  and,  as  a general 
rule,  the  more  people  there  are  the  more  busi- 
ness there  is.  Hence,  a mere  difference  be- 
tween the  rates  in  two  states  is  of  compara- 
tively little  significance. 

Another  matter  must  be  noticed.  As  here- 
tofore stated,  the  year  1892,  upon  which  the 
estimates  given  by  Mr.  Dilworth  are  made, 
seems  to  have  been  the  most  favorable  of  the 
three  years  in  respect  to  which  figures  are 
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given.  In  addition  to  the  inference  drawn 
from  these  tables,  the  testimony  of  witnesses 
shows  that  that  year  was  one  of  the  most  pros- 
perous years  for  railroad  business  in  quite  a 
length  of  time.  Now,  it  is  one  of  the  diffi- 
culties of  this  case  that  no  provision  is  made 
for  the  varying  conditions  of  business  in  differ- 
ent years  and  parts  of  years.  Maximum  rates 
are  prescribed,  above  which  the  roads  may  not 
go,  no  matter  what  unforeseen  events  may  af- 
fect the  amount  of  business  which  they  are 
doing.  Indeed,  since  the  argument  of  these 
cases,  the  railroad  business  in  the  West  suffered 
a most  serious  prostration,  growing  out  of  the 
fearful  strikes  in  the  month  of  July.  A statu- 
tory and  fixed  tariff,  like  the  one  before  us, 
has  no  provisions  for  such  contingencies  as 
that.  The  loss  is  cast  absolutely  and  wholly 
upon  those  who  have  invested  their  money  in 
railroad  business.  In  short,  it  deprives  these 
property  owners  of  all  chances  to  make  profit 
which  result  from  private  control  of  business, 
and  compels  them' to  pay  out  of  their  pockets 
all  the  losses  which  result  from  the  enforce- 
ment of  an  absolute  system. 

I might  prolong  this  opinion,  and  notice 
many  other  matters  which  have  been  referred 
to  by  counsel.  I have  done  a great  deal  of 
work  in  computations, — work  which  is  prop- 
erly the  duty  of  a special  master,  but  which  I 
have  done  in  order  to  satisfy  myself  as  to  the 
effect  of  this  reduction  of  rates  on  the  business 
of  these  railroads.  I have  not  attempted  to  in- 
troduce all  of  these  computations  into  this 


opinion.  It  is  long  enough  as  it  is.  The  com- 
putations and  tables  which  I have  placed  indi- 
cate the  lines  of  inquiry  which  have  seemed  to 
me  most  satisfactory.  The  conclusion  to  which 
I hate  come  is  that,  having  regard  to  the  pres- 
ent condition  of  affairs  in  the  state,  the  present 
volume  of  business  done  over  these  roads,  and 
any  probabilities  of  an  early  change  in  that 
volume,  a reduction  of  29b  per  cent  in  the 
rates  of  local  freight  is  unjust  and  unreason- 
able to  those  who  have  invested  their  money 
in  these  railroad  properties.  I appreciate  fully 
the  embarrassments  and  difficulties  attending 
an  investigation  of  this  kind.  I am  reluctant, 
as  every  judge  should  be,  to  interfere  with  the 
deliberate  judgment  of  the  legislature.  I have 
taken  much  time  to  study  this  case  in  all  its 
relations,  and  have  come,  though  reluctantly, 
to  the  conclusion  I have  stated,  and  am  there- 
fore constrained  to  order  decrees  in  behalf  of 
the  plaintiffs,  staying  the  enforcement  of  this 
tariff  upon  the  companies  named  in  the  bills. 
It  may  be  said  that,  even  if  furnishing  no 
reasonable  remuneration  to-day,  the  result 
might  be  different  under  an  increase  of  busi- 
ness. That,  of  course,  is  possible;  and  it  may 
be  that,  as  the  volume  of  business  increases, 
the  time  will  come  when  the  rates  fixed  by  this 
House  Roll  33  will  be  reasonable  and  just.  So 
there  should  be  entered,  as  a proviso  to  the 
decrees,  that  leave  is  reserved  to  the  defend- 
ants, at  any  time  that  they  are  so  advised,  to 
move  the  court  for  a reinvestigation  of  the 
question  of  the  reasonableness  of  these  rates. 
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1.  A state  statute  requiring  every  person  who 
sells  nursery  stock  grown  without  the  state,  to 
file  an  affidavit  with  the  secretary  of  state  and  a 
bond  of  $2000,  and  exhibit  to  every  purchaser  a 
certificate  of  compliance  from  the  secretary  of 
state,  is  invalid  as  imposing  an  obstruction  to, 
and  regulating  interstate  commerce. 

2.  A state  statute  requiring  every  person  selling 
nursery  stock  grown  in  another  state  to  file  with 


• ) 

the  secretary  of  state  an  affidavit  and  bond  of 
$2000,  and  exhibit  to  every  purchaser  a certificate 
from  the  secretary,  is  unconstitutional  as  de- 
priving citizens  of  other  states  dealing  in  a 
sound  article  of  commerce  produced  therein  of 
the  valuable  privilege  and  immunity  enjoyed  by 
the  citizens  of  the  state  that  every  person  shall 
be  presumed  to  be  honest  and  innocent  of  wrong. 


Decided  October  13,  1894. 


PETITION  for  a writ  of  habeas  corpus  to  procure  the  release  of  petitioner  from  custody  to 
which  he  had  been  committed  for  alleged  violation  of  a state  statute  prescribing  certain 
conditions  for  the  sale  of  fruit  trees  Petitioner  discharged. 

The  facts  are  stated  in  the  opinion. 

Messrs.  N.  Kingsley  and  W.  E.  Todd  for  petitioner. 

Messrs.  Henry  A.  Morgan  and  A.  L.  Hoppaugh  for  the  state. 


Sanborn,  Circuit  Judge,  delivered  the  fol-  j deprived  of  his  liberty  under  the  commitment 
lowing  opinion:  of  a justice  of  the  peace  of  the  state  of  Minne- 

The  prisoner,  a citizen  of  the  state  of  Iowa,  is  | sota,  on  the  sole  ground  that,  as  the  agent  of 
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citizens  of  the  state  of  Illinois,  he  sold  fruit  trees 
that  were  grown  in  the  state  of  Illinois  in  the 
state  of  Minnesota,  without  complying  with 
the  provisions  of  sections  1-8  of  chapter  196  of 
the  Laws  of  Minnesota  for  the  year  of  1887. 
There  is  no  claim  that  aDy  false  representations 
were  made  or  any  fraud  committed  in  this 
sale.  Section  1 of  this  chapter  provides  that 
it  shall  be  unlawful  for  any  person  to  sell  or 
offer  for  sale  any  tree,  plant,  shrub,  or  vine, 
not  grown  in  the  state  of  Minnesota,  without 
first  filing  with  the  secretary  of  state  an  affi- 
davit setting  forth  his  name,  age,  occupation, 
and  residence,  and,  if  an  agent,  the  name,  oc- 
cupation, and  residence  of  his  principals,  and 
a statement  as  to  where  the  nursery  stock  to  be 
sold  is  grown,  together  with  a bond  to  the  state 
of  Minnesota,  in  the  penal  sum  of  $2000,  con- 
ditioned to  save  harmless  any  citizen  of  this 
state  who  shall  be  defrauded  by  any  false  or 
fraudulent  representations  as  to  the  place 
where  such  stock  sold  by  such  person  was 
grown,  or  as  to  its  hardiness  for  climate.  Sec- 
tion 2 provides  that  the  secretary  of  state,  on 
compliance  with  the  provisions  of  section  1, 
shall  give  to  the  applicant  a certificate  setting 
forth  the  facts  that  show  a full  compliance  by 
the  applicant  with  the  provisions  of  the  act, 
and  that  said  applicant  shall  exhibit  this  certi- 
ficate, or  a copy  of  it,  to  any  person  to  whom 
stock  is  offered  for  sale.  Section  8 provides 
that  any  person,  whether  as  principal  or  agent, 
who  shall  sell  or  offer  for  sale  any  foreign 
grown  nursery  stock  within  this  state,  shall 
furnish  to  the  purchaser  a duplicate  ordeu 
with  a contract  specifying  that  such  stock  is" 
true  to  name,  and  as  represented.  Section  4 
imposes  a penalty  of  not  less  that  $25  nor  ex- 
ceeding $100,  or  of  imprisonment  in  the  county 
jail  for  a term  not  less  than  10  nor  more  than 
60  days,  in  the  discretion  of  the  court,  for 
the  sale  by  any  person  of  any  foreign  grown 
nursery  stock  within  this  state  without  com- 
plying with  the  first  three  sections  of  the  act. 
There  is  no  law  of  the  state  of  Minnesota 
which  imposes  anv  such  restrictions  upon  the 
sale  of  any  tree,  piant,  or  vine  grown  in  this 
state. 

The  third  clause  of  section  8 of  article  1 of 
the  Constitution  of  the  United  States  provides 
that  “the  Congress  shall  have  power  ...  to 
regulate  commerce  with  foreign  nations,  and 
among  the  several  states,  and  with  the  Indian 
tribes.”  The  effect  of  this  provision  of  the 
Constitution  has  been  so  frequently  and  for- 
cibly declared  by  the  Supreme  Court  of  the 
United  States  that  it  is  sufficient  for  th^  pur- 
poses  of  this  case  to  state  a few  of  the  proposi- 
tions that  the  decisions  of  that  court  hate  es- 
tablished. The  power  to  regulate  commerce 
among  the  states  was  carved  out  of  the  gen- 
eral sovereign  power  held  by  each  state,  and 
granted  by  the  Constitution  to  the  Congress  of 
the  United  States.  This  power  was  thus 
vested  in  Congress  exclusively,  and  no  state, 
by  virtue  of  any  power  not  thus  granted, 
whether  under  the  name  of  the  “police  power.” 
or  uhder  any  other  name,  can  lawfully  in- 
fringe upon  this  grant.  This  power  to  regu- 
late commerce,  thus  granted  to  Congress,  is 
not  subordinate  to  any  of  the  powers  not 
granted,  but  paramount  to  all  the  powers  of 
the  state,  and  any  act  of  the  state  which  inter- 
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feres  with  interstate  commerce  in  a well- 
known  and  sound  article  of  commerce  is  un- 
constitutional and  void.  Now,  while  their  are 
certain  subjects  in  their  nature  local,  such  as 
harbor  pilotage,  beacons,  bridges,  etc.,  regard- 
ing which  a state  may  legislate  when  Congress 
has  not,  yet  when  the  subject  matter  is  thesale 
of  a well  recognized  article  of  commerce,  such 
as  vines,  trees,  or  shrubs,  or  any  other  well- 
known  article  of  commerce,  the  product  of 
another  state,  the  subject  is  in  its  nature  na- 
tional, susceptible  of  regulation  by  rules  uni- 
form throughout  the  nation,  and  obviously 
susceptible  of  wise  regulation  by  such  uniform 
national  rules  only;  and  in  such  a case  there 
can,  of  necessity,  be  only  one  system  or  plan  of 
regulation,  and  that  Congress  alone  can  pre- 
scribe. In  all  cases  where  Congress  has  passed 
no  law  regulating  interstate  commerce  in  any 
well  recognized  article  of  commerce,  that  fact 
is  conclusive  evidence  that  it  intends  such  com- 
merce to  be  free,  and  any  law  of  the  state 
which  prohibits  or  restricts  it  must  be  held  to 
be  in  violation  of  the  Constitution.  I do  not 
intend  to  hold  that  valid  quarantine  and  sani- 
tary laws  may  not  be  passed  by  the  legislature 
of  the  state.  There  is  no  such  question  pre- 
sented in  this  case.  It  is  not  claimed  that 
these  trees  that  were  grown  in  the  state  of  Illi- 
nois were  deleterious  to  the  health  or  the  com- 
fort, or  dangerous  to  the  lives  or  property,  of 
the  citizens  of  this  state.  Nor  do  I intend  to 
hold  that  a proper  inspection  law  may  not  be  ■ 
passed  by  the  legislature  of  this  state  to  prevent  : 
the  introduction  here  of  any  diseased  or  dan-  ; 
gerous  article  which  might  interfere  with  the 
health,  comfort,  well  being,  or  happiness  of  , 

the  people  of  this  state.  No  questions  of  that  | 

kind  are  presented  in  this  case.  This  law  im-  J 

poses  a restriction  upon  the  sale  of  foreign 
grown  trees  by  its  very  terms;  and  any  law 
which  imposes  any  vexatious  or  annoying  re- 
striction upon  the  sale  of  articles  that  are 
themselves  sound  articles  of  commerce  must  U 

be  held  to  be  an  interference  with  commerce,  jl 

and  thus  in  violation  of  the  clause  of  the  Con-  j 

stitution  to  which  I have  referred.  To  pro-  j 

vide  that  every  man  who  sells  a foreign  pro-  u 

duct  shall  be  required  to  file  an  affidavit  with  j 

the  secretary  of  state,  and  a bond  of  $2C00, 
and  to  exhibit  to  every  man  who  purchases  u 
the  article  a certificate  of  the  secretary  of  state 
that  he  has  complied  with  these  provisions, 
certainly  imposes  a vexatious  and  annoying 
obstruction  to  commerce  in  the  article  men- 
tioned. For  that  reason  I think  that  this  law 
is  in  violation  of  this  clause  of  the  Constitu- 
tion. 

Moreover,  article  4,  § 2,  of  the! Constitution 
of  the  United  States,  provides  that  “the  citi- 
zens of  each  state  shall  be  entitled  to  all  privi- 
leges and  immunities  of  citizens  in  the  several 
states.”  This  provision  of  the  Constitution, 
in  my  opinion,  gives  to  the  citizens  of  other 
states  the  right  to  introduce  and  sell  the  pro- 
ducts of  those  states  in  Minnesota  on  the  same 
terms  that  her  own  citizens  sell  like  products 
of  this  state.  The  Illinois  tree,  the  Wisconsin 
vine,  the  Iowa  shrub,  that  is  sound,  and  is  of 
the  same  character  as  that  grown  in  the  state 
of  Minnesota,  seeking  sale  in  this  state,  is  en- 
titled to  be  sold  by  those  who  deal  in  it  on  the 
same  terms  and  with  no  greater  restrictions 
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than  the  like  article  produced  in  the  state  of 
Minnesota;  and  any  restriction  which  imposes 
upon  the  dealers  in  foreign  articles  that  are 
themselves  sound,  burdens  that  are  not  im 
posed  on  the  dealers  in  like  articles  produced 
in  the  state  of  Minnesota,  in  my  opinion,  vio- 
lates that  provision  of  the  Constitution  to 
which  I have  last  referred. 

It  is  said  that  the  bond  required  here  is  to 
prevent  the  dealers  in  foreign  trees  from  per 
petrating  fraud  in  their  sale,  and  that  it  is 
competent  for  the  state  to  protect  its  citizens 
against  the  fraudulent  representations  of  such 
dealers.  The  answer  is  that  when  a state  un- 


dertakes, by  statutory  regulation,  to  deprive 
citizens  of  other  states,  who  deal  in  sound 
articles  of  commerce  produced  in  other  states, 
of  that  presumption  of  honesty  and  innocence 
of  wrong  which  it  indulges  in  favor  of  the 
dealers  in  its  own  products,  and  which  the 
law  raises  in  favor  of  every  man,  it  very  effec- 
tually deprives  the  citizens  of  other  states  of 
the  most  valuable  privileges  and  immunities 
its  own  citizens  enjoy. 

For  these  reasons,  I think  the  prisoner  must 
be  discharged. 

Let  an  order  be  entered  to  that  effect. 

I 


TENNESSEE  SUPREME  COURT. 


MILAN  MILLING  & MANUFACTURING  CO. 
v. 

W.  E.  GORTON  et  al. 

( Tenn > 


1,  A foreign  corporation  which  simply  contracts 
to  furnish  milling  machinery  and  place  it  in  a 
mill,  without  having  any  office  or  agency  in  the 
state,  is  not  carrying  on  business  in  the  state 
within  the  meaning  of  a statutory  prohibition  j 
of  carrying  on  business.  j 


2.  It  is  an  act  of  interstate  commerce  for  a 
foreign  corporation  to  sell  and  set  up  ma- 
chinery in  a state  where  it  has  no  agency  or 
office. 


Bedded  Oct.  7,  189 1>. 


pROSS  APPEALS  from  a decree  of  the 
\J  Chancery  Court  for  Gibson  County  re- 
fusing to  foreclose  a mortgage  on  property 
given  by  the  Milan  Milling  & Manufacturing 
Company,  but  entering  a personal  judgment 
against  it  for  the  amount  of  the  debt  secured 
by  the  mortgage.  Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  S.  F.  Rankin,  Edward  H. 
Smith,  and  Joseph  R.  Hawkins,  for 
complainant: 

The  contract  being  in  violation  of  law,  the 
notes  executed  therefor  are  void  and  cannot  be 
collected;  even  in  the  hands  of  an  innocent 
purchaser. 

Acts  1891,  chap.  122;  Snoddy  v.  American 
Nat.  Bank,  7 L.  R.  A.  705,  88  Tenn.  574;  2 
Am.  & Eng.  Enc.  Law,  368;  1 Parsons, 
Notes  & Bills,  213;  Sugars  v.  Brinkivorth,  4 
Campb.  46;  Reynolds  v.  Nichols,  12  Iowa.  399: 
Brown  v.  Tarkington,  70  U.  S.  3 Wall.  377,  18 
L.  ed.  255;  Utica  Ins.  Co.  v.  Cadwell,  3 Wend,  j 
296;  Story,  Prom.  Notes,  § 198;  Cunningham  j 
v.  National  Bank  of  Augusta , 71  Ga.  400; 
Mays  v.  Williams,  27  Ala.  267. 

The  chancellor  properly  decided  that  the 
Maish  & Gorton  Manufacturing  Company 
were  doing  business  in  Tennessee,  in  violation 
of  the  statute  requiring  that  foreign  corpora- 


Note.— As  to  how  far  the  exclusion  of  foreign 
corporations  is  an  interference  with  interstate 
commerce,  see  note  to  Kindel  v.  Beck  & P.  Litho- 
graphing Co.  (Colo.)  24  L.  R.  A.  311. 
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tions  file  copy  of  charter  with  the  secretary  of 
state,  and  an  abstract  in  county  doing 
business. 

State  v.  Phoenix  Ins.  Co.  92  Tenn.  420; 
Cary- Lombard  Lumber  Co.  v.  Thomas,  Id.  587. 

Messrs.  John  R.Walker  and  Albert  W. 
Biggs,  for  defendant: 

The  true  and  only  meaning  of  the  act  is  that 
foreign  corporations  of  the  character  men- 
tioned wishing  to  locate  in  this  state  must  per- 
form the  conditions  precedent  of  filing  and 
registering  their  charters. 

The  contention  that  the  contract  is  void  in 
Tennessee  is  manifestly  wrong.  The  pre- 
sumption in  law  is  that  the  contract  was  made 
with  reference  to  the  state  where  the  contract 
wasdegal. 

If„a  contract  is  partly  good  and  partly  bad, 
the  courts  will,  if  possible,  separate  the  good 
from  the  bad  and  allow  a recovery  for  the 
good. 

Cary- lombard  Lumber  Co.  v.  Thomas,  92 
Tenn.*  587. 

This  transaction  was  an  act  of  interstate 
commerce. 

Being  such  the  legislature  of  Tennessee  can 
not  impose  any  burdens,  lay  any  restrictions 
or  regulations  upon  it. 

U.  S.  Const,  art.  1,  § 8. 

Whenever  state  legislation  is  in  its  essence 
and  of  necessity  a regulation  of  interstate 
commerce,  and  therefore  of  national  import- 
ance, it  is  an  encroachment  upon  the  powers 
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of  Congress  over  this  subject  and  is  therefore 
void,  even  though  Congress  may  never  have 
legislated  upon  the  subject. 

Cooley,  Const.  Law,  p.  68;  Pauly.  Virginia, 
75  U.  S.  8 Wall.  168,  19  L.  ed.  357;  Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196,  28 
L.  ed.  158;  Pensacola  Teleq.  Co.  v.  Western  U. 
Teleg.  Co.  96  U.  S.  15,  24  L.  ed.  713. 

The  legislature  of  our  state  requires  every 
foreign  corporation  to  register  their  charters, 
etc.,  and  this  court  in  Cary- Lombard  Lumber 
Co.  v.  Thomas , supra,  held  said  act  to  be  con- 
stitutional and  correctly  so;  they  also  held  that 
the  Cary-Lombard  Lumber  Company,  which 
we  understand  had  a lumber  yard  in  the  city 
of  Memphis,  and  was  actually  carrying  on  its 
business  there  in  violation  and  defiance  of  the 
statutes  of  the  state,  could  not  recover  on  its 
contracts  made  while  thus  defying  the  laws  of 
Tennessee. 

Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S.  727, 
28  L.  ed.  1137,  held  that  these  statutes  are  to 
be  strictly  construed. 

A state  cannot  levy  a tax  or  impose  any 
other  restriction  upon  inhabitants  of  other 
states  for  selling  or  seeking  to  sell  their  goods 
in  such  state  before  they  are  introduced 
therein. 

Robbins  v.  Shelby  County  Taxing  I)ist.  120 
U.  S.  489,  30  L.  ed.  694;  Asher  v.  Texas,  128  U. 
S.  131,  32  L.  ed.  369,  2 Inters.  Com.  Rep.  241; 
Reno,  Non-Residents,  § 4;  Bowman  v.  Chicago 
& XL  W.  R.  Co.  125  U.  S.  465,  31  L.  ed.  700; 
Horn  Silver  Min.  Co.  v.  New  York,  143  U.  S. 
305,  36  L.  ed.  164;  Gloucester  Ferry  Co.  vv 
Pennsylvania,  114  U.  S.  196,  29  L.  ed.  158; 
Philadelphia  & S.  Mail  SS.  Co.  v.  Pennsyl * 
vania,  122  U.  S.  326,  30  L.  ed.  1200,  1 Inters. 
Com.  Rep.  308;  Leisy  v.  Hardin,  135  U.  S. 
100,  34  L.  ed.  128,  3 Inters.  Com.  Rep.  36. 

A Georgia  corporation  supplied  brick  to 
build  an  Alabama  house.  Being  compelled  to 
file  a lien  against  the  house  in  order  to  recover 
its  pay,  the  defendants  plead  that  the  foreign 
corporation  had  not  complied  with  Alabama 
statutes  regulating  the  admission  of  foreign 
corporations.  The  court  held,  the  sale  of 
brick  in  another  state  or  the  filling  of  an  order 
sent  from  this  state  is  an  act  of  interstate  com- 
merce which  is  not  affected  bv  our  laws  which 
require  foreign  corporations  to  have  a place  of 
business  and  an  agent  here  as  a condition  pre- 
cedent to  their  capacity  to  do  business  in  Ala- 
bama. Nor  is  the  institution  and  prosecution 
of  suits  in  our  courts  the  doing  business 
within  the  requirement  of  our  laws. 

Cook  v.  Rome  Brick  Co.  98  Ala.  409. 

It  has  been  held  by  the  supreme  court  of 
Wisconsin  that  a foreign  insurance  company 
which  has  not  complied  with  the  statute  pre- 
scribing conditions  upon  which  it  may  do 
business  in  the  state  may  still  take  a mortgage 
security  for  a debt  due  there,  and  foreclose  it 
in  the  courts  of  that  state. 

Charter  Oak  L.  Ins.  Co.  v.  Sawyer,  44Wis. 
387.  See  also  Beard  v.  Union  & American 
Pub.  Co.  71  Ala.  60;  Crutcher  v.  Kentucky,  141 
U.  S.  47,  35  L.  ed.  649. 

The  notes  sued  on  in  the  cross-bill  were  pur- 
chased by  the  complainants  in  the  cross  bill  in 
due  course  of  trade  for  value,  before  due  and 
without  notice  of  any  claims  for  damages  or 
offsets. 
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In  fact  there  being  innocent  purchasers  of 
the  notes  cannot  be  questioned  by  any  kind 
of  judicial  argument. 

This  Milan  Milling  Company  had  the  power 
to  execute  notes  and  to  select  the  place  of  pay- 
ment, just  as  much  so  as  an  individual. 

Notes  given  in  settlement  of  transactions 
merely  prohibited  by  statute  are  good  in  the 
hands  of  an  innocent  purchaser  and  pass  to 
him  by  assignment  denuded  of  their  void 
qualities. 

1 Dan.  Neg.  Inst.  §§  198,  808;  Bozeman  v 
Allen,  48  Ala.  512;  Byles,  Bills,  7th  ed.  pp 
141,  142;  Norris  v.  Langley,  19  N.  H.  423 
Chitty,  Bills,  11th  ed.  p.  69;  Cowing  v.  Alt 
man,  71  N.  Y.  435,  27  Am.  Rep.  70;  Aurora 
v.  West,  22  Ind.  88,  85  Am.  Dec.  413. 

It  is  frankly  conceded  that  had  the  Tennes- 
see legislature  made  this  contract  absolutely 
void,  and  that  this  was  a Tennessee  contract, 
we  could  not  maintain  this  suit. 

See  4 Lawson,  Rights,  Rem.  & Pr.  § 1600; 
Lennig  v.  Ralston,  23  Pa.  137;  Buchanan  v. 
Drovers  Nat.  Bank,  55  Fed.  Rep.  223. 

Any  valid  operative  assignment  of  the 
debt  whether  evidenced  by  note,  bond,  or  oth 
erwise,  is  also  an  efficient  assignment  of  the 
mortgage  and  vests  the  assignee  with  all  the 
equitable  rights,  interest,  and  remedies  of  the 
mortgage. 

3 Pom.  Eq.  Jur.  1210;  Jones,  Mortg. 
§ 1176;  Richards  v.  Holmes,  59  U.  S.  18  How. 
143,  15  L.  ed.  304. 


McAllister,  J. , delivered  the  opinion  of 
the  court : 

The  original  bill  in  this  cause  was  filed 
in  the  chancery  court  of  Gibson  county  by 
the  Milan  Milling  & Manufacturing  Com- 
pany against  W.  E.  Gorton  et  al.  for  the 
purpose  of  enjoining  the  collection  of  four 
notes  and  the  foreclosure  of  a deed  of  trust 
made  to  secure  them.  In  the  year  1892  the 
Milan  Milling  & Manufacturing  Company 
entered  into  a written  contract  with  the 
Maish  & Gorton  Manufacturing  Company,  a 
foreign  corporation,  having  its  office  and 
principal  place  of  business  at  Warsaw,  in 
the  state  of  Indiana,  whereby  the  latter  com- 
pany stipulated  to  manufacture,  deliver,  and 
put  iu  position  for  the  former  company  at 
Milan,  in  the  state  of  Tennessee,  certain 
milling  machinery.  The  price  agreed  to  be 
paid  by  the  Milan  'Milling  Company  was 
$5334,  viz  ; $1897  in  cash  upon  the  arrival 
of  the  machinery  at  the  mill,  $486  in  sixty 
days,  $750  in  six  months,  $750  in  twelve 
months,  and  $750  in  eighteen  months,  from 
April  15,  1892,  all  evidenced  by  promissory 
notes.  The  Milan  Milling  Company  further 
agreed  to  execute  a first  mortgage  upon  the 
milling  property  and  lot  to  secure  said  de- 
ferred payments.  In  compliance  with  their 
agreement,  the  Maish  & Gorton  Manufactur- 
ing Company  furnished  said  machinery,  and 
adjusted  it  in  the  mill  building  at  Milan, 
and  the  same  was  accepted  by  the  Milan 
Milling  Company.  The  cash  payment  was 
made,  and  notes  executed  for  the  deferred 
payments,  which  were  secured  by  a first, 
mortgage  on  the  milling  property.  Shortly 
after  the  execution  of  the  notes,  they  were 
indorsed  bv  the  Maish  & Gorton  Manufactur- 
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ing  Company  to  the  State  Bank  of  Warsaw, 
Ind.  Default  having  been  made  by  the  Milan 
Milling  Company  in  the  payment  of  the  first 
note,  the  trustee  advertised  the  property  to  be 
sold  in  accordance  with  the  provisions  of  the 
deed  of  trust.  Thereupon  the  Milan  Milling 
Company  filed  their  original  bill  to  enjoin 
the  sale,  alleging  that  the  Maish  & Gorton 
Manufacturing  Company  had  breached  their 
contract  in  the  manufacture  and  delivery  of 
said  machinery,  in  consequence  whereof  the 
Milan  Milling  Company  had  been  greatly 
damaged  ; and  in  accordance  with  the  prayer 
of  the  bill  an  injunction  issued  restraining 
the  trustee  from  selling  the  property.  The 
State  Bank  of  Warsaw,  in  its  answer,  denied 
all  the  material  allegations  of  the  bill,  claim- 
ing to  be  an  innocent  purchaser  of  said  notes 
for  value  before  maturity  in  due  course  of 
trade,  and  by  cross- bill  prayed  a foreclosure 
of  the  deed  of  trust.  It  appeared  in  proof 
that  the  Maish  & Gorton  Manufacturing  Com- 
pany and  the  State  Bank  of  Warsaw  are  both 
foreign  corporations,  chartered  under  the 
laws  of  the  state  of  Indiana,  and  that  neither 
company  has  ever  complied  with  the  laws  of 
the  state  of  Tennessee  requiring  foreign  cor- 
porations, before  doing  business  in  this  state, 
to  register  their  charters.  Upon  final  hear- 
ing the  chancellor  was  of  opinion,  and  so 
decreed,  that  both  the  State  Bank  of  Warsaw 
and  the  Maish  & Gorton  Manufacturing  Com- 
pany, being  foreign  corporations,  and  not 
having  complied  with  the  laws  of  Tennessee, 
the  said  contract  to  furnish  machinery  was 
nonenforceable,  and  that,  the  deed  of  trust 
having  been  executed  in  violation  of  said 
statutes,  complainant  in  the  cross-bill,  the 
.said  State  Bank  of  Warsaw,  was  not  entitled 
to  have  same  foreclosed.  The  chancellor, 
however,  was  of  opinion  that  the  State  Bank 
of  Warsaw  was  a bona  fide  purchaser  for 
value  before  maturity  of  the  notes  in  ques- 
tion, and  as  such  was  entitled  to  a decree 
against  the  Milan  Milling  & Manufacturing 
Company  on  the  two  notes  which  had  matured 
at  the  date  of  tiling  the  cross-bill.  The  chan- 
cellor further  decreed  that  the  complainant 
in  the  original  bill,  to  wit,  the  Milan  Mill- 
ing & Manufacturing  Company  acquired  no 
such  jurisdiction  over  the  Maish  &,  Gorton 
Manufacturing  Company  as  would  entitle 
them  to  a decree  against  the  latter  for  a breach 
of  the  contract,  but  the  court  decreed  that  the 
injunction  be  made  perpetual,  so  far  as  it 
sought  to  enjoin  the  sale  of  said  milling 
property  by  the  trustee.  The  Milan  Milling 
& Manufacturing  Company  appealed  from  so 
much  of  said  decree  as  adjudged  it  liable 
upon  said  notes.  The  State  Bank  of  Warsaw 
appealed  from  so  much  of  said  decree  as  re- 
fused a foreclosure  of  the  deed  of  trust  on  the 
milling  property  for  the  satisfaction  of  said 
notes. 

The  assignment  most  earnestly  pressed  and 
elaborately  argued  by  counsel  for  the  State 
Bank  of  Warsaw  is  that  the  chancellor  erred 
in  finding  that  the  Maish  Gorton  Manu- 
facturing Company  was  doing  business  as  a 
foreign  corporation  in  violation  of  the  stat- 
utes of  this  state.  It  is  insisted  that  the  said 
Maish  & Gorton  Manufacturing  Company  do 
not  come  within  the  purview  of  these  laws, 
4 Inter  S. 


| for  the  reason  that  this  company  has  no  office 
or  agency  in  the  state  and  is  not  engaged  in 
carrying  on  business  in  the  state  of  Tennes- 
see. It  is  not  insisted  on  behalf  of  appel- 
lants that  this  corporation  is  engaged  in  in- 
terstate commerce, — that  is,  manufacturing 
mills  and  milling  machinery  in  the  state  of 
Indiana,  and  in  selling  the  same  by  their 
agents,  or  upon  orders  in  the  different  states 
of  the  Union;  that  all  its  transactions  with 
the  Milan  Milling  & Manufacturing  Com- 
pany were  acts  of  interstate  commerce,  the 
regulation  of  which  belongs  exclusively  to 
the  domain  of  the  Congress  of  the  United 
States ; and  that  the  construction  of  the  stat- 
ute contended  for  would  render  it  void,  be- 
cause it  would  thereby  involve  an  interfer- 
ence with  interstate  commerce.  In  the  case 
of  Cooper  Mfg.  Co.  v.  Ferguson , 113  U.  S. 
727,  28  L.  ed.  1137,  it  appeared  that  the  con- 
stitution of  Colorado  provided  that  no  foreign 
corporation  should  do  any  business  within 
the  state  without  having  one  or  more  known 
places  of  business,  and  an  authorized  agent 
or  agents  in  the  same,  upon  whom  process 
might  be  served.  The  legislature  of  the  state 
enacted  that  foreign  corporations,  before  be- 
ing authorized  to  do  business  in  the  state, 
should  file  a certificate  with  the  secretary  of 
state  and  the  recorder  of  the  county  in  which 
the  principal  business  was  carried  on,  des- 
ignating the  principal  place  of  business,  and 
the  agent  there  on  whom  process  might  be 
served.  These  provisions  of  the  constitution 
and  statute  laws  of  the  state  of  Colorado  be- 
ing in  force,  the  Cooper  Manufacturing  Com- 
pany, a corporation  organized  and  existing 
under  the  laws  of  the  state  of  Ohio,  and  hav- 
ing its  principal  place  of  business  at  Mt. 
Vernon,  Ohio,  sent  an  agent  into  the  state  of 
Colorado,  and  entered  into  a contract  in  writ- 
ing with  the  defendants,  who  were  citizens 
of  Colorado,  by  which  it  was  agreed  that  the 
Ohio  corporation  should  sell  and  deliver  to 
the  defendants,  citizens  of  Colorado,  a steam 
engine  and  other  machinery.  Default  hav- 
ing been  made  by  the  defendants  in  payment, 
the  plaintiff  brought  suit  to  recover  of  the 
defendants  damages  for  their  breach  of  the 
contract.  It  was  held  by  the  state  court  of 
Colorado  that  plaintiff  could  not  recover,  be- 
cause it  appeared  that  said  foreign  corpora- 
tion had  not  complied  with  the  law  of  the 
state  in  respect  to  filing  a certificate  with 
secretary  of  state  and  the  recorder  of  the 
county  in  which  the  principal  business  was 
carried  on.  On  appeal  to  the  United  States 
Supreme  Court  it  was  held  that  the  facts  of 
the  case  did  not  constitute  a carrying  on  of 
business  in  Colorado,  and  was  not  forbidden 
by  its  constitution  and  law.  Mr.  Justice 
Matthews,  in  delivering  a concurring  opin- 
ion, stated,  we  think,  the  correct  basis  of 
the  judgment  of  the  court.  He  said,  viz  : 
“ Whatever  power  may  be  conceded  to  a state 
to  prescribe  conditions  on  which  foreign  cor- 
porations may  transact  business  within  its 
limits,  it  cannot  be  admitted  to  extend  so  far 
as  to  prohibit  or  regulate  commerce  among 
the  states  ; for  that  would  be  to  invade  the  ju- 
risdiction which  by  the  terms  of  the  Consti- 
tution of  the  United  States  is  conferred  exclu- 
sively upon  Congress.  In  the  present  case,  ” 
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he  continued,  “the  construction  claimed  for 
the  constitution  of  Colorado  and  the  statute 
of  that  state  cannot  be  extended  to  prevent 
the  plaintiff  in  error,  a corporation  of  an- 
other state,  from  transacting  any  business  in 
Colorado,  which  of  itself  is  commerce.  The 
transaction  in  question  was  clearly  of  that 
character.  It  was  the  making  of  a contract  in 
Colorado  to  manufacture  certain  machinery 
in  Ohio  to  be  there  delivered  for  transporta- 
tion to  the  purchasers  in  Colorado.  That 
was  commerce,  and  to  prohibit  it,  except  on 
conditions,  is  to  regulate  commerce  between 
Colorado  and  Ohio,  which  is  within  the  ex- 
clusive province  of  Congress.”  The  judge 
continues  : “ It  is  quite  competent,  no  doubt, 
for  Colorado  to  prohibit  a foreign  corporation 
from  acquiring  a domicil  in  that  state,  and 
to  prohibit  it  from  carrying  on  within  that 
state  its  business  of  manufacturing  machin- 
ery ; but  it  cannot  prohibit  it  from  selling  in 
Colorado,  by  contracts  made  there,  its  ma- 
chinery manufactured  elsewhere,  for  that 
would  be  to  regulate  commerce  among  the  \ 
states.”  It  has  been  suggested  that  the  case 
of  Cary-Lombard  Lumber  Co.  v.  Thomas , 92 
Tenn.  587,  is  in  conflict  with  this  view. 


Such  supposition  is  erroneous,  and  is  based 
upon  an  entire  misconception  of  that  case. 
The  court  in  the  Cary-Lombard  Case  was  not 
dealing  with  interstate  commerce.  No  such 
question  was  presented  by  the  record  in  that 
case.  On  the  contrary,  it  distinctly  appeared 
in  evidence  that  the  Cary-Lombard  Lumber 
Company  had  an  office  and  lumber  yards  in 
the  city  of  Memphis,  and  was  actually  en- 
gaged in  carrying  on  business  in  this  state. 
It  had  acquired  a situs  and  domicil  in  the 
state,  and  was,  of  course,  subject  to  the  reg- 
ulations of  our  statute.  In  the  case  at  bar 
the  Maish  & Gorton  Manufacturing  Com- 
pany, a foreign  corporation,  had  simply  con- 
tracted with  citizens  of  Tennessee  to  furnish 
certain  milling  machinery,  and  to  adjust  it 
in  position  in  the  mill.  This  company  was 
in  no  sense  engaged  in  carrying  on  its  busi- 
ness in  this  state,  but  was  engaged  in  an  act 
of  interstate  commerce. 

In  this  respect  the  decree  of  the  chancellor  is 
reversed,  and  a decree  will  be  entered  in  favor 
! of  the  State  Bank  of  Warsaw  on  all  of  the 
notes  which  in  the  meantime  have  matured, 
and  for  a foreclosure  of  the  deed  of  trust 
made  to  secure  them. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS,  EIGHTH  CIRCUIT. 


LITTLE  ROCK  & MEMPHIS  R.  CO.,  Appt.  and  Plff.  in  Err., 

v. 

ST.#  LOUIS  & SOUTHWESTERN  R.  CO. 

SAME 

v. 

ST.  LOUIS,  IRON  MOUNTAIN  & SOUTHERN  R.  CO. 

SAME 

v. 

LITTLE  ROCK  & FT.  SMITH  R.  CO. 

(63  Fed.  Rep.  775.) 


1.  Requiring  prepayment  of  froight  charges  by  a 
by  a connecting  carrier  without  requiring  it 
of  other  shippers  or  carriers  at  the  same  place 
does  not  constitute  an  unreasonable  or  undue 
disadvantage  within  the  meaning  of  the  inter- 
state commerce  act. 


2.  Other  connecting  carriers  are  not  entitled  to 
through  billing  and  rating  and  to  the  use  of 
tracks  and  terminals  of  a carrier  which  has 
voluntarily  made  an  arrangement  giving  these 
advantages  to  one  connecting  carrier. 


Decided  Sept.  24,  1893. 


APPEALS  from,  and  writs  of  error  to,  the 
Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Arkansas  to  review  a judg- 
ment in  favor  of  defendants  to  proceedings 
brought  to  compel  defendants  to  enter  into 
through  shipping  relations  with  the  complain- 
ant and  to  recover  damages  for  their  refusal  to 
do  so.  Affirmed. 

Argued  before  Caldwell,  Sanborn,  and 
Thayer,  Circuit  Judges. 

Note.— For  other  cases  as  to  equal  rights  of  con- 
necting carriers  under  interstate  commerce  act, 
see  Kentucky  & I.  Bridge  Co.  v.  Louisville  & N.  R. 
Co.  (C.  C.  I).  Ky.)  2 L.  R.  A.  289;  Burlington,  C.  R.  & 
N.  R.  Co.  v.  Dey  (Iowa)  12  L.  R.  A.  436,  and  note. 
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Statement  by  Thayer,  Circuit  Judge: 
These  were  six  suits  which  were  brought  by 
the  Little  Rock  & Memphis  Railroad  Company 
against  the  St.  Louis  Southwestern  Railway 
Company,  the  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company,  and  the  Little 
Rock  & Ft.  Smith  Railway  Company,  for  al- 
leged violations  of  the  third  section  of  the  in- 
terstate commerce  law.  24  Stat.  at  L.  879,  880. 
A suit  at  law  and  a bill  in  equity  were  filed 
against  each  of  the  defendant  companies  above 
named,  in  which  the  Little  Rock  & Memphis 
Railroad  Company  counted  upon  the  same 
violation  of  the  law;  asking  in  the  one  case  for 
an  injunction,  and  in  the  other  for  damages. 
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The  six  suits  against  the  three  companies  in- 
volved similar  questions.  They  have  been 
argued  as  one  case,  and  it  is  found  most  con- 
venient to  dispose  of  them  in  a single  opinion. 
Subjoined  diagrams  will  serve  to  illustrate  the 
relations  which  the  several  railroads  concerned 
occupy  to  each  other.  It  will  be  seen  by  a 
glance  at  diagram  No.  1 that  the  Little  Rock 
Diagram  No.  1. 


Memphis 


& Memphis  Railroad  runs  east  and  west  from 
Little  Rock,  Ark.,  to  Memphis,  Tenn.  Its 
total  length  is  about  135  miles.  Coming  down 
from  the  north,  the  St.  Louis  Southwestern 
Railway  crosses  the  Little  Rock  & Memphis 
Railroad  at  Brinkley,  a point  intermediate  be- 
tween Little  Rock  and  Memphis.  It  also 
crosses  a branch  of  the  St.  Louis,  Iron  Moun- 
tain & Southern  Railway,  leading  from  the 
main  line  of  that  road  into  Memphis  at  Fair 
Oaks,  which  is  a point  about  twenty  miles 
north  of  Brinkley.  Diagram  No.  2 illustrates 
the  situation  further  west,  in  and  about  Little 
Rock.  It  will  be  seen  that  the  main  line  of 
the  St.  Louis,  Iron  Mountain  & Southern 
Railway  Company  enters  Little  Rock  from  the 
north,  and  thence  runs  southwest  through  Ar- 
kansas into  Texas,  with  a branch  leading  from 
Little  Rock  to  the  southeast.  The  Little  Rock 
& Ft.  Smith  Railway  runs  west  from  Little 
Rock  to  Ft.  Smith  on  the  western  border  of 
the  state  of  Arkansas,  and  to  Ft.  Gibson  in  the 
Indian  territory.  Its  length  is  said  to  be 
about  165  miles.  Diagram  No.  2 does  not 
Diagram  No.  2. 


show  the  main  line  of  the  St.  Louis  South- 
western Railway,  which  is  disclosed  by  the 
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first  diagram;  but  it  it  is  sufficient  to  say  that, 
after  passing  through  Brinkley,  it  runs  in  a 
southwesterly  direction  through  Arkansas,  and 
far  into  Texas.  As  against  the  St.  Louis 
Sonthwestern  Railway  Company,  complaint 
was  made  that  it  refused  to  receive  freight  or 
passengers  coming  over  the  Little  Rock  & 
Memphis  Railroad  except  at  local  rates,  and 
that  it  refused  to  honor  through  tickets  or 
through  bills  of  lading  issued  by  the  latter 
road,  and  that  it  required  all  freight  to  be  re- 
billed and  reloaded,  and  all  passengers  to  pur- 
chase new  tickets,  at  the  town  of  Brinkley, 
while  at  the  same  time  it  accepted  through 
tickets  and  through  bills  of  lading,  and  cars 
loaded  in  car-load  lots,  that  came  over  the  line 
of  the  St.  Louis,  Iron  Mountain  & Southern 
Railway  Company,  and  that  it  did  this  al- 
though the  facilities  for  an  interchange  of 
freight  and  passengers  at  Brinkley  were  in  every 
respect  equal  to  those  existing  at  Fair  Oaks. 
As  against  the  Little  Rock  & Ft.  Smith  Rail- 
way Company  complaint  was  made  that  it  re- 
fused to  accept  interstate  freight  at  Little  Rock 
under  through  bills  of  lading  issued  by  the 
Little  Rock  & Memphis  Railroad  Company, 
while  it  accepted  freight  under  through  bills 
of  lading  issued  by  all  other  lines  of  railroad  ter- 
minating at  the  city  of  Little  Rock,  Ark.,  and 
that  it  likewise  refused  to  accept  freight  from 
the  Little  Rock  & Memphis  Railroad  Company 
except  upon  prepayment  of  all  freight  charges, 
while  at  the  same  time  it  accepted  freight  at 
Little  Rock  from  all  other  individuals  and  cor- 
porations without  the  prepayment  of  freight 
charges.  Complaint  was  also  made  against 
the  Little  Rock  & Ft.  Smith  Railway  Com- 
pany that  it  accepted  from  the  St.  Louis,  Iron 
Mountain  & Southern  Railway  Company  pas- 
sengers on  through  tickets,  and  with  through 
checking  of  baggage,  while  it  refused  to  ac- 
cept passengers  coming  over  the  Little  Rock 
& Memphis  Railroad  on  through  tickets  issued 
by  that  road,  and  that  it  charged  passengers 
coming  from  that  road  local  rates  from  Little 
Rock  westward,  and  required  them  to  recheck 
their  baggage  at  Little  Rock.  Complaint  was 
also  made  against  the  Little  Rock  & Ft.  Smith 
Railway  Company  that  it  exchanged  freight 
with  the  St.  Louis,  Iron  Mountain  & Southern 
Railway  upon  an  arrangement  for  through 
billing,  and  in  the  cars  in  which  it  was  shipped, 
when  shipped  in  car-load  lots,  and  that  it  re- 
fused at  the  same  time  to  exchange  freight 
with  the  Little  Rock  & Memphis  Railroad 
Company,  except  upon  local  rates,  and  that  it 
refused  to  accept  from  or  deliver  to  the  latter 
road  any  loaded  cars.  As  against  the  St. 
Louis,  Iron  Mountain  & Southern  Railway 
Company,  complaint  was  made  that  it  refused 
to  receive  any  freight  from  the  Little  Rock  & 
Memphis  Railroad  Company  at  Little  Rock, 
except  upon  the  prepayment  of  all  charges 
thereon,  while  it  received  freight  at  that  point 
from  all  other  persons  and  corporations  with- 
out demanding  the  prepayment  of  freight 
charges.  It  was  further  alleged,  as  against 
that  company,  that  the  discrimination  in  ques- 
tion was  made,  not  because  the  defendant 
company  was  unwilling  to  extend  credit  to  the 
Little  Rock  & Memphis  Railroad  Company, 
but  from  a desire  to  oppress  that  company  and 
destroy  its  business.  A demurrer  having  been 
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filed  to  the  several  bills  in  equity  and  com- 
plaints at  law,  the  same  were  sustained  by  the 
circuit  court,  whereupon  the  complainant  com- 
pany declined  to  plead  further,  and  a final 
judgment  dismissing  the  action  was  entered  in 
each  case.  The  opinion  of  the  circuit  court  is 
reported  in  59  Fed.  Rep.  400,  4 Inters.  Com. 
Rep.  537. 

Messrs.  U.  M.  Hose,  W.  E.  Heming- 
way and  G.  B.  Rose,  for  appellant,  and 
plaintiff  in  error: 

Every  statute  made  against  an  injury,  mis- 
chief, or  grievance  impliedly  gives  a remedy, 
for  the  party  injured  may,  if  no  remedy  be 
expressly  given,  have  an  action  upon  the  stat- 
ute. 

Broom,  Legal  Maxims,  p.  149. 

There  are  two  railroads,  coming  both  from 
the  same  place,  joining  the  Fort  Smith  Rail- 
road at  the  same  point,  having  each  every 
facility  for  the  interchange  of  traffic.  With 
one  the  Fort  Smith  road  makes  all  the  custom- 
ary traffic  arrangements,  transports  its  freight 
in  the  cars  in  which  it  is  received,  and  upon 
greatly  reduced  through  rates,  while  denying 
all  this  to  the  other.  The  statute  prescribes 
that  “every  common  carrier  subject  to  the 
provisions  of  this  Act,  shall,  according  to  their 
respective  powers,  afford  all  reasonable,  proper, 
and  equal  facilities  for  the  interchange  of  traffic 
between  their  respective  lines,  and  for  the  re- 
ceiving, forwarding,  and  delivering  of  passen- 
gers and  property  to  and  from  their  severab 
lines,  and  those  connecting  therewith,  and 
shall  not  discriminate  in  their  rates  and  charges 
between  such  connecting  lines.” 

The  Fort  Smith  road  discriminates  between 
two  roads  joining  it  at  the  same  point.  The 
St.  Louis  Southwestern  discriminates  between 
two  joining  it  at  different  points,  but  in  favor 
of  the  one  which  is  twenty  miles  further  away, 
thus  compelling  passengers  and  freight  to  fol- 
low a route  which  is  twenty  miles  longer  to  the 
manifest  injury  of  the  public. 

New  York  & N.  R.  Co.  v.  New  York  & N. 
E.  R.  Co.  3 Inters.  Com.  Rep.  542;  Samuels  v. 
Louisville  & N.  R.  Co.  4 Inters.  Com.  Rep. 
420,  31  Fed.  Rep.  57;  Little  Rock  & M.  R.  Co. 
v.  East  Tennessee,  V.  & G.  R.  Co.  4 Inters. 
Com.  Rep.  261,  47  Fed.  Rep.  771. 

Messrs.  George  E„  Dodge  and  B.  S. 
Johnson,  for  appellees  and  defendants  in 
error: 

A United  States  circuit  court,  in  the  exercise 
of  its  equity  powers,  cannot  require  a rail- 
road company  engaged  in  interstate  commerce 
traffic,  to  enter  into  an  agreement  with  another 
railroad  company,  engaged  in  like  traffic,  for 
a joint  through  routing  and  joint  through  rates, 
and,  upon  the  refusal  of  the  company  to  com- 
ply with  such  requirement,  may  the  court  itself 
make  such  a contract  for  the  parties? 

Little  Rock  & M.  R.  Co.  v.  Si.  Louis , I.  M. 
& S.  R.  Co.  2 Inters.  Com.  Rep.  763,  41  Fed. 
Rep.  559;  Little  Rock  & M.  R.  Co.  v.  East  Ten- 
nessee, V.  & G.  R.  Co.  and  St.  Louis,  I.  M.  & 
S.  R.  Co.  2 Inters.  Com.  Rep.  460;  Little  Rock 
& M.  R.  Co.  v.  East  Tennessee,  V.  & G.  R.  Co. 

4 Inters.  Com.  Rep.  261,  47  Fed.  Rep.  771; 
Oregon  Short  Line  & U.  N.  R.  Co.  v,  Northern 
Pac.  R.  Co.  4 Inters.  Com.  Rep.  249,  51  Fed. 
Rep.  465;  Kentucky  & I.  Bridge  Co.  v.  Louis- \ 
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ville  & N.  R.  Co.  2 L.  R.  A.  289,  2 Inters. 
Com.  Rep.  351,  37  Fed.  Rep.  567;  Atchison „ 
T.  & S.  F.  R.  Co.  v.  Denver  & N.  0.  R.  Co. 
110  U.  S.  679,  28  L.  ed.  296;  Dubuque  & S.  C. 
R.  Co.  v.  Richmond,  86  U.  S.  19  Wall.  589,  22 
L.  ed.  176;  Pullman’s  Palace  Car  Go.  v.  Mis- 
souri Pac.  R.  Co.  115  U.  S.  597,  29  L.  ed.  502; 
Express  Cases,  117  U.  S.  1,  29  L.  ed.  791;  Cape- 
hart  v.  Louisville  & N.  R.  Co.  3 Inters.  Com. 
Rep.  278. 

The  fact  that  one  common  carrier  receives 
freight  from  another,  outside  of  the  fact  that 
they  are  compelled,  both  by  federal  and  state 
laws  so  to  do,  does  not  make  them  partners, 
so  as  to  become  liable  or  obligated  for  each 
other’s  bills  of  lading. 

Hot  Springs  Railroad  v.  Trippe , 42  Ark.  471, 
48  Am.  Rep.  65;  St.  Louis  Ins.  Co.  v.  Si.  Louis, 
V.  T.  H.  & I R.  Co.  104  U.  S.  156,  26  L.  ed. 
685. 

There  is  no  law  that  will  compel  one  carrier 
to  receive  freight  from  another  carrier  and  ad- 
vance charges  thereon,  should  it  desire  not  to 
do  so. 

St.  Louis,  1.  M.  & S.  R.  Co.  v.  Lear,  54  Ark. 
402;  Fordyce  v.  Johnson,  56  Ark.  430;  Loewen- 
berg  v.  Arkansas  & L.  R.  Co.  Id.  439;  Little 
Rock  & Ft.  S.  R.  Co.  v.  Daniels,  49  Ark.  352; 
Burlington,  C.  R.  & N.  R.  Co.  v.  Dey,  12  L. 
R.  A.  436,  3 Inters.  Com.  Rep.  584,  82  Iowa, 
312;  Chicago  & A.  R.  Co.  v.  Pennsylvania  Co. 

1 Inters.  Com.  Rep.  357;  Scofield  v.  Lake  Shore 
& M.  S.  R.  Co.  2 Inters.  Com.  Rep.  76;  Re 
Joint  Water  & Rail  Lines,  2 Inters.  Com.  Rep. 
486;  United  States  v.  Delaicare,  L.  & W.  R.  Co.  2 
Inters.  Com.  Rep.  617,  40  Fed.  Rep.  101;  Ran- 
dall v.  Richmond  & D.  R.  Co.  108. N.  C.  612; 
Allen  v.  Cape  Fear  & Y.  V.  R.  Co!  100  N.  C. 
397;  Hutchinson,  Carr.  § 116;  Pickford  v. 
Grand  Junction  R.  Co.  10  Mees.  & W.  399; 
Barnes  v.  Marshall,  L.  R.  18  Q.  B.  785;  Wyld 
v.  Pickford,  8 Mees.  & W.  443;  Botson  v.  Don- 
ovan, 4 Barn.  & Aid.  28;  Bastard  v.  Bastard, 

2 Show.  81. 

No  power  existed  at  common  law,  and  none 
is  given  by  the  Act,  to  court  or  Commission,  to 
compel  connecting  companies  to  contract  with 
each  other,  to  abandon  full  control  of  their 
separate  roads,  or  to  unite  in  a joint  tariff. 

Chicago  & N.  W.  R.  Co.  v.  Osborne,  4 Inters. 
Com.  Rep.  257,  10  U.  S.  App.  430,  52  Fed.  Rep. 
915;  Express  Cases,  117  U.  S.  1,  29  L.  ed.  791; 
Kentucky  & I.  Bridqe  Co.  v.  Louisville  & N.  R. 
Co.  2 L.  R.  A.  289,  2 Inters.  Com.  Rep.  351,  37 
Fed.  Rep.  567;  Little  Rock  & M.  R.  Co.  v.  St. 
Louis , 1.  M.  & S.  R.  Co.  2 Inters.  Com.  Rep. 
763,  41  Fed.  Rep.  559;  llwaco  R.  & Nav.  Co. 
v.  Oregon  Short  Line  & U.  N.  R.  Co.  57  Fed. 
Rep.  673. 

Messrs.  Samuel  H.West,  John  M.  Tay- 
lor and  J.  G.  Taylor  also  for  appellees  and 
defendants  in  error. 

Thayer,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

It  will  be  observed  that  the  sole  question  in 
the  cases  filed  against  the  St.  Louis,  Iron  Moun- 
tain & Southern  Railway  Company  concerns 
the  right  of  that  company  to  require  the  pre- 
payment of  freight  charges  on  all  property 
tendered  to  it  for  transportation  at  Little  Rock 
by  the  Little  Rock  & Memphis  Railroad  Com 
pany,  while  it  pursues  a different  practice  with 
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respect  to  freight  received  from  other  shippers 
at  that  station.  At  common  law  a railroad 
corporation  has  an  undoubted  right  to  require 
the  prepayment  of  freight  charges  by  all  its 
customers,  or  some  of  them,  as  it  may  think 
best.  It  has  the  same  right  as  any  other  in- 
dividual or  corporation  to  exact  payment  for  a 
service  before  it  is  rendered,  or  to  extend  credit. 
Oregon  Short  Line  & U.  N.  ft.  Co.  v.  Northern 
Pac.  R.  Co.  51  Fed.  Rep.  465,  472,  4 Inters. 
Com.  Rep.  249.  Usually,  no  doubt,  railroad 
companies  find  it  to  their  interest,  and  most 
convenient,  to  collect  charges  from  the  con- 
signee; but  we  cannot  doubt  their  right  to  de- 
mand a reasonable  compensation  in  advance 
for  a proposed  service,  if  they  see  fit  to  de- 
mand it.  This  common  law  right  of  requiring 
payment  in  advance  of  some  customers,  and  of 
extending  credit  to  others,  has  not  been  taken 
away  by  the  interstate  commerce  law,  unless  it 
is  taken  away  indirectly  by  the  inhibition  con- 
tained in  the  third  section  of  the  act,  which 
declares  that  an  interstate  carrier  shall  not 
“subject  any  particular  person,  company,  cor- 
poration or  locality  ...  to  any  undue  or 
unreasonable  . . . disadvantage  in  any  re- 

spect whatever.”  This  prohibition  is  very 
broad,  it  is  true,  but  it  is  materially  qualified 
and  restricted  by  the  words  “undue  or  unrea- 
sonable.” One  person  or  corporation  may  be 
lawfully  subjected  to  some  disadvantage  in 
comparison  with  others,  provided  it  is  not  an 
undue  or  unreasonable  disadvantage.  In  view 
of  the  fact  that  all  persons  and  corporations 
are  entitled  at  common  law  to  determine  for 
themselves,  and  on  considerations  that  are  sat- 
isfactory to  themselves,  for  whom  they  will 
render  services  on  credit,  we  are  not  prepared 
to  hold  that  an  interstate  carrier  subjects  an- 
other carrier  to  an  unreasonable  or  undue  dis- 
advantage because  it  exacts  of  that  carrier 
the  prepayment  of  freight  on  all  property  re- 
ceived from  it  at  a given  station,  while  it  does 
not  require  charges  to  be  paid  in  advance  on 
freight  received  from  other  individuals  and 
corporations  at  such  station.  So  far  as  we  are 
aware,  no  complaint  had  been  made  of  abuses 
of  this  character  at  the  time  the  interstate 
commerce  law  was  enacted,  and  it  may  be  in- 
ferred that  the  particular  wrong  complained  of 
was  not  within  the  special  contemplation  of 
Congress.  This  being  so,  the  general  words 
of  the  statute  ought  not  to  be  given  a scope 
which  will  deprive  the  defendant  company  of 
an  undoubted  common  law  right,  which  all 
other  individuals  and  corporations  are  still 
privileged  to  exercise,  and  ordinarily  do  exer- 
cise. It  is  most  probable  that  self-interest — 
the  natural  desire  of  all  carriers  to  secure  as 
much  patronage  as  possible — will  prevent  this 
species  of  discrimination  from  becoming  a 
public  grievance  so  far  as  individual  shippers 
are  concerned;  and  it  is  desirable  that  the 
courts  should  interfere  as  little  as  possible 
with  those  business  rivalries  existing  between 
railroad  corporations  themselves,  which  are 
not  productive  of  any  serious  inconvenience  to 
shippers.  We  think,  therefore,  that  no  error 
was  committed  in  entering  the  judgment  and 
decree  in  favor  of  the  St.  Louis,  iron  Mountain 
& Southern  Railway  Company. 

The  complaint  preferred  against  the  other 
companies,  to  w7it,  the  St.  Louis  Southwestern  | 
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and  the  Little  Rock  & Ft.  Smith  Railway 
Companies,  is  somewhat  different.  It  consists 
in  the  alleged  refusal  of  those  companies — 
First,  to  honor  through  tickets  and  through 
bills  of  lading  issued  by  the  complainant  com- 
pany, or  to  enter  into  arrangements  with  for 
through  billing  or  through  ratios';  and,  sec- 
ondly, in  the  alleged  refusal  of  these  companies 
to  accept  loaded  cars  coming  from  the  Little 
Rock  & Memphis  Railroad,  and  in  their  action 
in  requiring  freight  to  be  rebilled  and  reloaded 
at  the  two  connecting  points,  to  wit,  Brinkley 
and  Little  Rock. 

Before  discussing  the  precise  issue  which 
arises  upon  this  record,  it  will  be  well  to  re- 
state one  or  two  propositions  that  are  supported 
by  high  authority  as  well  as  persuasive  reasons, 
and  which  do  not  seem  to  be  seriously  contro- 
verted even  by  the  complainant’s  counsel.  In 
the  first  place,  the  Interstate  Commerce  Law 
does  not  require  an  interstate  carrier  to  treat 
all  other  connecting  carriers  in  precisely  the 
same  manner,  without  reference  to  its  own  in- 
terests. Some  play  is  given  by  the  Act  to  self- 
interest.  The  inhibitions  of  the  third  section 
of  the  law,  against  giving  preferences  or  ad- 
vantages, are  aimed  at  those  which  are  “undue 
or  unreasonable;”  and  even  that  clause  which 
requires  carriers  “to  afford  all  reasonable, 
proper,  and  equal  facilities  for  the  interchange 
of  traffic”  does  not  require  that  such  “equal 
facilities”  shall  be  afforded  under  dissimilar 
circumstances  and  conditions.  Moreover,  the 
direction  “to  afford  equal  facilities  for  an  in- 
terchange of  traffic”  is  controlled  and  limited 
by  the  proviso  that  this  clause  “ shall  not  be 
construed  as  requiring  a carrier  to  give  the  use 
of  its  tracks  or  terminal  facilities  to  another 
carrier.”  Kentucky  & I.  Bridge  Co.  v.  Louis- 
ville & N.  R.  Co.  37  Fed.  Rep.  571,  2 L.  R.  A, 
289,  9 Inters.  Com.  Rep.  351;  Oregon  Short 
Line  & U.  N.  R.  Co.  v.  Northern  Pac.  R.  Co. 
supra.  In  the  second  place,  it  has  been  held 
that  neither  by  the  common  law  nor  by  the  in 
terstate  commerce  law  have  the  national  courts 
been  vested  with  jurisdiction  to  compel  inter- 
state carriers  to  enter  into  arrangements  or 
agreements  with  each  other  for  the  through 
billing  of  freight,  and  for  joint  through 
rates.  Agreements  of  this  nature,  it  is 
said,  under  existing  laws,  depend  upon 
the  voluntary  -action  of  the  parties,  and 
cannot  be  enforced  by  judicial  proceed- 
ings without  additional  legislation.  Little 
Rock  & M.  R.  Co.  v.  East  Tennessee,  V.  cfc*  G. 
R.  Co.  4 Inters.  Com.  Rep.  261,  47  Fed.  Rep. 
771;  Little  Rock  & M.  R.  Co.  v.  St.  Louis , 1. 
M.  & S.  R.  Co.  41  Fed.  Rep.  559,  2 Inters. 
Com.  Rep.  763,  and  cases  there  cited  by  Judge 
Caldwell.  Furthermore,  it  has  been  ruled  by 
Mr.  Justice  Field  in  the  case  of  the  Oregon 
Short  Line  & U.  N.  R.  Co.  v.  Northern  Pac. 
R.  Co..  51  Fed.  Rep.  465,  474,  4 Inters.  Com. 
Rep.  249,  that  the  third  section  of  the  Inter- 
state Commerce  Act  does  not  require  an  inter- 
state carrier  to  receive  freight  in  the  cars  in 
which  it  is  tendered  by  a connecting  carrier, 
and  to  transport  it  in  such  cars,  paying  a mile- 
age rate  thereon,  wdien  it  has  cars  of  its  own 
that  are  available  for  the  service,  and  the 
freight  will  not  be  injured  by  transfer.  It 
should  be  remarked  in  this  connection  that 
! the  bills  on  file  in  the  present  cases,  as  well  as 
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the  petitions  in  the  law  cases,  fail  to  disclose 
whether  the  offending  companies  have  refused 
to  receive  freight  in  the  cars  in  which  it  was 
tendered  to  them,  even  when  it  would  injure 
the  freight  to  transfer  it,  or  when  they  had  no 
cars  of  their  own  that  were  immediately  avail- 
able to  forward  it  to  its  destination.  Neither 
do  the  bills  or  the  petitions  disclose  whether, 
in  tendering  freight  in  cars  to  be  forwarded, 
the  complainant  company  demanded  the  pay- 
ment of  the  usual  wheelage  on  the  cars,  or 
tendered  the  use  of  the  same  free,  for  the  pur- 
pose of  forwarding  the  freight  to  its  destina 
tion.  The  allegations  of  a refusal  to  receive 
freight  in  cars  are  exceedingly  general,  and 
convey  no  information  on  either  of  the  points 
last  mentioned. 

As  we  have  before  remarked,  the  several 
propositions  above  stated  do  not  seem  to  be 
seriously  questioned.  It  is  urged,  however,  in 
substance,  that  although  the  court  may  be 
powerless  to  make  and  enforce  agreements  be- 
tween carriers  for  through  billing  and  through 
rating,  and  for  the  use  of  each  other’s  cars, 
tracks,  and  terminal  facilities,  yet  that  when 
a carrier,  of  its  own  volition,  enters  into  an 
agreement  of  that  nature  with  another  con- 
necting carrier,  the  law  commands  it  to  ex- 
tend “equal  facilities”  to  all  other  connecting 
carriers,  if  the  physical  connection  is  made  at 
or  about  the  same  place,  and  the  physical 
facilities  for  an  interchange  of  traffic  are  the 
same,  and  that  this  latter  duty  the  courts  may 
and  should  enforce.  It  will  be  observed  that 
the  proposition  contended  for,  if  sound,  will 
enable  the  courts  to  do  indirectly  what  it  is 
conceded  they  cannot  do  directly.  It  author- 
izes them  to  put  in  force  between  two  carriers 
an- arrangement  for  an  interchange  of  traffic 
that  may  be  of  great  financial  importance  to 
both,  which  could  neither  be  established  nor 
enforced  by  judicial  decree,  except  for  the 
fact  that  one  of  the  parties  had  previously  seen 
fit  to  make  a similar  arrangement  with  some 
other  connecting  carrier.  It  may  be,  also, 
that  the  arrangement  thus  forced  upon  the 
carrier  would  be  one  in  which  the  public  at 
large  have  no  particular  concern,  because  the 
equal  facilities  demanded  by  the  complainant 
carrier  would  be  of  no  material  advantage  to 
the  general  public,  and  would  only  be  a ben- 
efit to  the  complainant. 

Another  necessary  result  of  the  doctrine 
contended  for  is  that  it  deprives  railway  car- 
riers, in  a great  measure,  of  the  management 
and  control  of  their  own  property,  by  destroy- 
ing their  right  to  determine  for  themselves 
what  contracts  and  traffic  arrangements  with 
connecting  carriers  are  desirable  and  what  are 
undesirable.  There  ought  to  be  a clear  au- 
thority found  in  the  statute  for  depriving  a 
carrier  of  this  important  right,  before  the  au- 
thority is  exercised,  for,  when  questions  of  that 
nature  have  to  be  solved,  a great  variety  of 
complex  considerations  will  present  them- 
selves, some  of  which  can  neither  be  foreseen 
nor  stated.  A railroad  having  equal  facilities 
at  a given  point  for  forming  a physical  con- 
nection with  a number  of  connecting  carriers 
might  find  it  exceedingly  beneficial  to  enter 
into  an  arrangement  with  one  of  them,  having 
a long  line  and  important  connections,  for 
through  billing  and  rating,  and  for  the  use  of 
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each  other’s  cars  and  terminal  facilities,  while 
it  would  find  it  exceedingly  undesirable  and 
unprofitable  to  enter  into  a similar  arrange- 
ment with  a shorter  road,  which  could  offer 
nothing  in  return.  Or  the  case  might  be  ex- 
actly the  reverse.  The  shorter,  and  at  the 
time  the  less  important,  road,  might  be  able 
to  present  sound  business  reasons  which  would 
make  an  arrangement  with  it,  of  the  kind 
above  indicated,  more  desirable  than  with  the 
longer  line.  Furthermore,  if  it  be  the  law 
that  an  arrangement  for  through  billing  and 
rating  with  one  carrier  necessitates  a like  ar- 
rangement with  others,  this  might  be  a con 
trolling  influence  in  determining  a railway 
company  to  refuse  to  enter  into  such  an  ar- 
rangement with  any  connecting  carrier.  In 
view  of  these  considerations,  we  are  unable  to 
adopt  a construction  of  the  interstate  com- 
merce act  which  will  practically  compel  a 
carrier,  when  it  enters  into  an  arrangement 
with  one  carrier  for  through  billing  and  rating 
and  for  the  use  of  its  tracks  and  terminals,  to 
make  the  same  arrangement  with  all  other 
connecting  carriers,  if  the  physical  facilities 
for  an  interchange  of  traffic  are  the  same,  and 
to  do  this  without  reference  to  the  question 
whether  the  enforced  arrangement  is  or  is  not 
of  any  material  advantage  to  the  public. 

In  two  of  the  cases  heretofore  cited  ( Ken- 
tucky & I.  Bridge  Co.  v.  Louisville  & N.  R. 
Co.,  and  Oregon  Short  Line  & V.  N.  R.  Co.  v. 
Northern  Pac.  R.  Co.)  it  was  held  that  the 
charge  of  undue  or  unreasonable  discrimina- 
tion cannot  be  predicated  on  the  fact  that  a 
railroad  company  allows  one  connecting  car- 
rier to  make  a certain  use  of  its  tracks  or  ter- 
minals, which  it  does  not  concede  to  another. 
This  conclusion  was  reached  as  the  necessary 
result  of  the  final  clause  of  the  third  section 
of  the  interstate  commerce  law,  above  quoted, 
to  the  effect  that  the  second  paragraph  of  the 
third  section  shall  not  be  so  construed  as  to 
require  a carrier  to  give  the  use  of  its  tracks 
or  terminals  to  another  company.  Railroads 
are  thus  left  by  the  commerce  Act  to  exercise 
practically  as  full  control  over  their  tracks  and 
terminals  with  reference  to  other  carriers  as 
they  exercised  at  common  law.  The  language 
of  Mr.  Justice  Field  in  that  behalf  was  as  fol- 
lows: “It  follows  from  this  . . . that  a com- 
mon carrier  is  left  free  to  enter  into  arrange- 
ments for  the  use  of  its  tracks  or  terminal 
facilities,  with  one  or  more  connecting  lines, 
without  subjecting  itself  to  the  charge  of  giv- 
ing undue  or  unreasonable  preferences  or  ad- 
vantages to  such  lines,  or  of  unlawfully  dis- 
criminating against  other  carriers.  In  making 
arrangements  for  such  use  by  other  companies, 
a common  carrier  will  be  governed  by  con- 
siderations of  what  is  best  for  its  own  interests. 
The  Act  does  not  purport  to  divest  the  railway 
carrier  of  its  exclusive  right  to  control  its  own 
affairs,  except  in  the  specific  particulars  in- 
dicated.” 51  Fed.  Rep.  474,  475,  4 Inters. 
.Com.  Rep.  249. 

Furthermore,  it  is  the  settled  construction  of 
the  Act,  as  we  have  before  remarked,  that  it 
does  not  make  it  obligatory  upon  connecting 
carriers  to  enter  into  traffic  arrangements  for 
through  billing  and  rating  either  as  to  passen- 
ger or  freight  traffic.  This  conclusion  has  _ 
been  reached  by  all  of  the  tribunals  who  have 
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Lad  occasion  to  consider  the  subject,  and  it  is 
based  on  the  fact  that,  in  enacting  the  com- 
merce act,  congress  did  not  see  fit  to  adopt  that 
provision  of  the  English  railway  and  canal 
traffic  act,  passed  in  1878,  which  expressly  em- 
powered the  English  commissioners  to  compel 
connecting  carriers  to  put  in  force  arrange- 
ments for  through  billing  and  through  rating 
when  they  deemed  it  to  the  interest  of  the  pub- 
lic that  such  arrangements  should  be  made. 
Little  Hock  & M.  R.  Co.  v.  East  Tennessee , V. 
& Gr.  R.  Co.  4 Inters.  Com.  Rep.  261,47  Fed. 
Rep.  771;  Kentucky  & I.  Bridge  Co.  v.  Louis- 
ville & N.  R.  Co.  37  Fed.  Rep.  567,  630,  631, 
2 L.  R.  A.  289,  2 Inters.  Com.  Rep.  351.  See, 
also,  the  second  annual  report  of  the  Inter- 
state Commerce  Commission  (2  Inters.  Com. 
Rep.  249).  In  the  light  of  these  adjudi- 
cations, we  are  compelled  to  conclude  that  if 
the  charge  of  an  unreasonable  discrimination 
cannot  be  successfully  predicated  on  the  ground 
that  a railway  company  makes  an  arrangement 
with  one  connecting  carrier  for  the  use  of  its 
tracks  and  terminals,  which  it  refuses  to  make 
with  another,  although  the  physical  facilities 
for  an  interchange  of  traffic  are  the  same,  then 
the  charge  of  discrimination  cannot  be  predi- 
cated on  the  ground  that  it  makes  an  arrange- 
ment for  through  billing  and  rating  with  one 
carrier,  and  does  not  make  it  with  another. 
The  Interstate  Commerce  Act  does  not,  it  seems, 
at  present,  make  it  obligatory  on  carriers  to 
make  arrangements  of  either  sort,  and  does  not 
give  the  commission  power  to  compel  such 
arrangements,  but  leaves  connecting  carriers, 
as  at  common  law,  to  determine  for  themselves 
when  such  arrangements  are  desirable,  and 
when  undesirable.  Moreover,  arrangements 
for  through  billing  and  rating  will,  as  a general 
rule,  necessarily  involve  an  agreement  for  the 
use,  to  some  extent,  of  each  other’s  terminals 
and  tracks;  and,  by  the  express  language  of 
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the  statute,  such  use  cannot  be  enforced  with- 
out the  consent  of  the  owner.  We  are  unwill- 
ing, therefore,  as  the  law  now  stands,  to  com- 
pel the  defendant  companies  to  afford  the 
facilities  which  the  complainant  demands.  As 
was  said  by  Mr.  Justice  Jackson,  then  circuit 
judge,  in  the  case  to  which  we  have  already 
referred : ‘ ‘The  law  should  be  as  liberally  con- 

strued in  favor  of  commerce  among  the  states 
as  its  language  will  permit;  but,  when  com- 
plaint is  made  or  relief  is  sought  solely  or 
mainly  in  the  interest  of  the  common  carriers 
engaged  in  the  transportation  of  such  com- 
merce, the  act  complained  of  or  the  right  as- 
serted should  not  rest  upon  any  doubtful  con- 
struction, but  should  clearly  appear  to  have 
been  forbidden  or  conferred.” 

We  are  also  forced  to  conclude  that  if  the 
public  interest  requires  that  interstate  carriers 
shall  be  compelled  to  put  in  force  arrange- 
ments for  through  billing  and  rating,  and  for 
the  establishment  of  joint  through  lines,  the 
statute  should  be  made  more  explicit,  and  that 
the  commission  should  be  empowered  to  pre- 
scribe the  terms  of  such  arrangements  upon  a 
comprehensive  view  of  the  circumstances  of 
each  particular  case. 

Some  allusion  was  made  in  the  argument  to 
a provision  found  in  the  constitution  of  the 
state  of  Arkansas  (art.  7,  § 1)  as  having  some 
bearing  on  the  questions  discussed  in  these 
cases;  but  as  the  bills  and  petitions  filed  are 
plainly  founded  on  the  Interstate  Commerce 
Law,  and  thus  involve  a Federal  question  aris- 
ing under  that  Act,  and  as  there  is  no  jurisdic- 
tion arising  from  diverse  citizenship,  we  have 
not  felt  called  upon  to  consider  or  decide  the 
proposition  founded  upon  the  constitution  of 
the  state. 

In  view  of  what  has  been  said,  the  several 
decrees  and  judgments  are  hereby  affirmed 


APPENDIX 


EIGHTH  ANNUAL  REPORT 


OF  THE 


INTERSTATE  COMMERCE  COMMISSION 


Hon.  WILLIAM  R.  MORRISON,  Chairman,  of  Illinois. 
Hon.  WHEELOCK  Gr.  YEAZEY,  of  Vermont. 

Hon.  MARTIN  A..  KNAPP,  of  ISTew  York. 

Hon.  .TTJIXSOY  C.  CLEMEN'S,  of  GJ-eorgia. 

Hon.  JAMES  X).  YEOMANS,  of  Iowa. 


EDAVARU  Y.  MOSELEY,  Secretary. 


LETTER  OF  TRANSMITTAL. 


Interstate  Commerce  Commission, 

- 

Washington , December  5 , 189  If. 

Sir:  In  accordance  with  the  provisions  of  the  Act  to  Regulate  Commerce,  I 

have  the  honor  to  transmit  herewith  the  eighth  annual  report  of  the  Interstate 
Commerce  Commission. 

Respectfully  yours,  W.  R.  Morrison,  Chairman. 


The  Speaker  of  the  House  of  Representatives. 
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EIGHTH  ANNUAL  REPORT 

OF  THE 

INTERSTATE  COMMERCE  COMMISSION. 


Washington,  D.  C.;  December  3,  1894. 
To  the  Senate  and  House  of  Representatives : 

The  Interstate  Commerce  Commission  re- 
spectfully submits  for  the  consideration  of 
Congress  this,  its  eighth  annual  report. 

The  meaning  and  application  of  various  pro- 
visions of  the  Act  to  Regulate  Commerce  have 
been  discussed  at  considerable  length  in  pre- 
vious reports  of  the  Commission,  both  for  the 
instruction  of  carriers  and  the  information  of  | 
the  public.  It  may  fairly  be  assumed  that  the 
purposes  and  requirements  of  the  law  are  now 
generally  understood.  The  operation  of  the 
statute  for  nearly  eight  years,  the  numerous 
cases  in  which  its  provisions  have  been  applied 
by  the  Commission,  the  adjudication  of  the 
Federal  courts,  and  the  wide  publicity  result- 
ing from  newspaper  and  other  publications 
have  made  railway  managers,  and  the  great 
body  of  shippers  as  well,  reasonably  familiar 
with  the  aims  and  obligations  of  this  enact- 
ment. Further  exposition  of  its  principles 
seems  less  important  at  this  time  than  a state- 
ment of  efforts  to  secure  its  observance  and 
recommendations  of  such  added  legislation  as 
will  aid  its  proper  enforcement.  While  con- 
taining such  information  upon  transportation 
subjects  as,  in  the  light  of  the  year’s  experience, 
should  be  set  forth,  the  present  report  will  be 
mainly  devoted  to  stating  what  has  been  done 
toward  securing  observance  of  the  law  through 
exercise  of  the  Commission’s  powers  and  by 
proceedings  in  the  courts,  and  what  amend- 
ments are  necessary  to  remedy  discovered  de- 
fects in  the  statute  and  specifically  regulate 
such  transportation  methods  as  may  operate 
to  embarass  the  working  of  the  law. 

COURT  DECISIONS. 

A number  of  judicial  decisions  construing 
important  provisions  of  the  statute  have  been 
rendered  during  the  year. 

The  power  of  Congress  to  authorize  the  Com- 
mission to  “invoke  the  aid  of  any  court  of  the 
United  States  in  requiring  the  attendance  and 
testimony  of  witnesses  and  the  production  of 
books,  papers,  and  documents,”  was  the  par- 
ticular subject  of  controversy  in  the  case  en- 
titled the  Interstate  Commerce  Commission  v. 
W.  G.  Brimson  et  al.  The  United  States  Su- 
preme Court  held  in  this  case  that  Congress 
may  employ  any  appropriate  means,  not  for- 
bidden by  the  Constitution,  to  carry  into  effect 
and  accomplish  the  objects  of  a power  granted 
to  it  by  the  Constitution,  and  that  the  judiciary 
can  only  inquire  whether  the  means  devised 
by  Congress  are  forbidden  by  the  Constitution; 
that  Congress  has  plenary  power,  subject  only 
to  the  limitation  imposed  by  the  fundamental 
law,  to  prescribe  the  rules  by  which  commerce 
among  the  states  is  to  be  regulated  ; that  the 
provision  of  the  twelfth  section  of  the  Act  to 
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Regulate  Commerce,  requiring  the  courts  to 
use  their  process  in  aid  of  inquiries  before  this 
Commission,  is  constitutional  and  valid,  and 
that  a proceeding  to  compel  the  attendance 
and  testimony  of  witnesses  before  the  Commis- 
sion, or  to  compel  the  production  of  books, 
documents,  or  papers,  in  a case  of  which,  un- 
der the  Constitution,  a Federal  court  may  take 
cognizance  ; that  failure  to  obey  an  order  of 
the  court  requiring  the  giving  of  such  testi- 
mony, or  the  production  of  documents  before 
the  Commission,  is  properly  punishable  by  the 
court  as  for  contempt  thereof. 

The  plenary  power  of  the  legislature  in  this 
respect  is  further  illustrated  by  the  decision  of 
the  Supreme  Court  in  New  York  & New  Eng- 
land Railroad  Company  v.  Town  of  Bristol, 
which  declares  that  railroad  corporations  are 
subject  to  legislative  control  in  all  respects 
necessary  to  protect  the  public  against  danger, 
injustice,  and  oppression,  and  that  the  state 
has  power  to  exercise  this  control  through 
boards  of  commissioners. 

So,  too,  in  Reagan  v.  Farmers  Loan  & Trust 
Company,  the  Texas  Railroad  Commission-case, 
the  settled  right  of  the  state  to  regulate  carriers 
through  the  medium  of  a railroad  commission 
is  again  fully  recognized  by  the  Supreme 
Court.  In  that  case  it  is  distinctly  stated  that 
judicial  interference  with  schedule  rates  pre- 
scribed by  the  legislature*,  or  the  Commission 
under  its  granted  authority,  is  confined  to  re- 
straining a regulation  of  rates  which  operates 
to  deny  to  owners  of  property  invested  in  the 
business  of  transportation  that  equal  protection 
which  is  the  constitutional  right  of  owners  of 
other  property.  Prescribing  charges  for  car- 
riers is  held  to  be  a legislative  or  ministerial 
duty  rather  than  a judicial  function,  the  prov- 
ince of  the  courts  being  to  decide  whether 
such  rates  are  unjust  and  unreasonable  to  the 
carrier  and  such  as  to  work  practical  destruc- 
tion to  rights  of  property,  and  if  so  found  to 
restrain  their  operation. 

The  appeal  taken  by  the  Commission  to  the 
circuit  court  of  appeals  for  the  fifth  judicial 
circuit  from  the  decision  of  the  United  States 
Circuit  Court  for  the  Northern  District  ofGeor- 
gia  in  a case  generally  known  as  the  Social 
Circle  Long  and  Short  Haul  case,  has  been  de- 
cieed  in  favor  of  the  Commission.  The  decree 
of  the  circuit  court  of  appeals  reverses  the  de- 
cision of  the  circuit  court  and  directs  that  the 
order  of  the  Commission,  requiring  the  defend- 
ant carriers  to  make  no  greater  charge  on  first 
class  freight  for  the  shorter  distance  from  Cin- 
cinnati to  Social  Circle  than  from  the  longer 
distance  from  Cincinnati  to  Augusta,  shall  be 
enforced.  The  defendants  have  appealed  to 
the  United  States  Supreme  Court,  where  it  is 
expected  that  the  case  will  be  disposed  of  dur- 
ing the  present  term  of  the  court.  The  decis- 
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ion  of  the  court  of  appeals  in  this  proceeding 
amounts  to  a complete  denial  of  the  theories 
contended  for  in  behalf  of  the  carriers.  It  is 
to  be  hoped  that  the  court  of  last  resort  will, 
in  this  case,  fully  and  finally  construe  the 
meaning  and  application  of  the  fourth  section. 

The  same  circuit  court  of  appeals  has  di- 
rected the  enforcement  of  the  Commission’s 
order  prescribing  maximum  rates  on  oranges 
from  Florida  points  to  northern  cities.  This 
case  is  also  in  the  Supreme  Court  on  appeal 
by  the  defendant  carriers,  and  will  probably 
come  up  for  argument  at  an  early  day. 

A recent  decision  rendered!  by  Judge  Wil- 
liams in  the  United  States  Circuit  Court  for 
the  Western  District  of  Kansas  will  prove  of 
special  value  in  many  cases.  Upon  statements 
made  to,  and  informal  investigation  by  the 
Commission,  in  relation  to  transportation  rates 
in  force  to  and  from  Wichita,  Kans. , the  Com- 
mission decided  in  1893  to  avail  itself  of  that 
provision  in  the  amended  twelfth  section  of 
the  Act  which  requires  district  attorneys  to  in- 
stitute proceedings  upon  request  of  the  Com- 
mission and  prosecute  the  same  under  the  di- 
rection of  the  Attorney  General,  and  so  deter- 
mined to  advance  this  Wichita  case  by  having 
it  brought  directly  before  the  court  in  the  first 
instance.  By  this  course,  formal  investigation 
and  report  by  this  Commission  was  avoided. 
The  defendant  demurred  to  the  petition  filed 
by  the  district  attorney  on  behalf  of  the  United 
States  upon  the  ground  that  the  United  States 
had  no  standing  in  court  as  a party  complain- 
ant in  a proceeding  under  the  Act  to  Regulate 
Commerce.  In  other  words,  that  the  casb^ 
would  be  brought  into  court  only  by  the 
Wichita  people  themselves,  or  by  this  Commis- 
sion for  the  purpose  of  enforcing  its  previously 
issued  order. 

The  opinion  of  the  court,  overruling  the  de- 
murrer and  sending  the  case  to  trial  on  the 
merits,  declares  that  this  method  of  procedure 
is  not  only  proper,  but  was  clearly  intended 
by  Congress  as  an  aid  to  the  Commission  in 
promptly  discharging  its  statutory  duty  to  “ex- 
ecute and  enforce  the  provisions  of  this  Act.” 
Many  cases  arise  where,  under  principles  pre- 
viously laid  down  but  disputed  by  defendant 
carriers,  violations  of  law  are  apparent  to  the 
Commission;  and  there  are  other  cases  also 
where  peculiar  circumstances  call  for  the  earli- 
est final  ad  judication  possible.  These  are  mat- 
ters which  may  well  be  brought  to  trial  in  the 
courts  in  the  first  instance,  and  such  direct 
procedure  in  the  courts  by  the  government, 
which  relieves  shippers  and  communities  from 
the  burdens  of  instituting  and  conducting  liti- 
gation in  such  cases,  will  doubtless  prove  of 
great  utility. 

In  the  case  of  the  Interstate  Commerce  Com- 
mission against  the  Detroit,  Grand  Haven  & 
Milwaukee  Railway  Company,  known  as  Ihe 
Grand  Rapids  Free  Cartage  case,  in  which,  as 
stated  in  our  last  report,  the  order  of  the  Com- 
mission was  sustained,  the  court  directed,  on 
application  by  the  defendant  for  rehearing, 
that  the  decree  be  entered  so  as  to  prohibit  free 
cartage  at  Grand  Rapids  unless  a like  service, 
or  its  equivalent  in  value  by  reduced  rates,  be 
at  the  same  time  afforded  at  Ionia,  the  place 
from  whence  the  complaint  to  the  Commission 
originated;  and  unless  the  fact  that  such  free 
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cartage  or  such  equivalent  reduced  rate  is  af- 
forded at  both  points  shall  be  noted  in  the  de- 
fendant’s established  tariffs  of  freights  and 
charges  published  as  required  by  law.  This 
was  a modification  by  the  court  of  the  order 
issued  by  the  Commission.  The  defendant  ap- 
pealed, and  the  case  is  now  in  the  circuit  court 
of  appeals. 

In  the  case  brought  by  the  Commission 
against  the  New  York  Central  & Hudson  River 
Railroad  Company  et  al.,  in  the  United  States 
Circuit  Court  for  the  Northern  District  of 
New  York,  to  enforce  its  order  issued  in  the 
case  of  Page  and  others  against  the  same  car- 
riers, the  court  filed  a memorandum  opinion 
declining  to  enforce  the  order  of  the  Commis- 
sion, upon  the  single  ground  that  no  distinc- 
tion was  made  between  window  shades  deco- 
rated by  hand  and  the  much  less  valuable 
article  manufactured  by  machinery.  The 
order  of  the  Commission  required  the  carriers 
to  reduce  rates  on  window  shades  from  first  to 
third  class,  and  the  omission  to  specify 
machine  made  shades  was  due  to  the  facts  that 
the  carriers  had  hitherto  Jmade  no  distinction 
in  classifying  hand  and  machine  decorated 
shades;  that  no  question  was  raised  during  the 
proceeding  before  the  Commission  as  to  the 
impropriety  of  a single  classification  for  both, 
and  that  comparatively  very  few  hand  made 
or  hand  decorated  shades  are  the  subject  of 
shipment.  The  Commission  certified  these 
facts  to  the  court,  and  stated  that  the  order 
was  not  intended  to  prohibit  the  carriers  from 
charging  higher  rates  on  the  hand  made  article, 
and  the  court  was  requested  to  review  its  de- 
cision. This  case  is  further  considered  in  this 
report  under  the  head  of  “Unjust  Classifica- 
tion.” 

Whether  a state  court  can  take  cognizance 
of  suits  brought  to  recover  for  extortionate  or 
discriminating  charges  for  the  carriage  of  in- 
terstate commerce  is  a question  of  much  con 
sequence  to  shippers  and  in  regard  to  which 
the  decisions  are  conflicting.  Cases  of  this 
nature  relate,  of  course,  to  the  contract  rela- 
tions of  the  parties  in  the  state  where  the  con- 
troversy arises,  and  are  not  brought  to 
regulate  the  charges  of  interstate  carriers. 
Upon  removal  from  the  state  to  Federal 
courts  of  proceedings  of  this  character 
the  contention  has  taken  on  an  additional 
phase,  namely,  that  not  only  have  the  state 
courts  no  jurisdiction  of  the  legality 
of  interstate  carrying  charges  contracted 
for  with  carriers  or  collected  by  them  from 
shippers,  but  that,  outside  of  the  Act  to  Regu- 
late Commerce,  there  is  no  common  or  statute 
law  applicable  to  such  cases  in  any  court, 
state  or  Federal.  In  the  case  of  Swift  v.  Phila- 
delphia dr,  Beading  Railroad  Company  et  al.. 
Judge  Grosscup  held  that  “the  United  States 
as  a distinct  soverignty  imposes  no  laws  upon 
its  subjects  except  such  as  are  expressly  or  im- 
pliedly enacted  by  Congress;”  in  other  words, 
that  there  is  no  Federal  common  law,  and  that 
the  common  law  rule  of  the  several  states 
which  requires  common  carriers  to  charge 
only  what  is  reasonable  and  just  does  not  ap- 
ply to  carriersof  interstate  commerce,  the  only 
restrictions  upon  the  latter  being  such  as  are 
contained  in  the  Act  to  Regulate  Commerce 
and  its  amendments.  Judge  Shiras,  of  the 
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Iowa  Federal  bench,  states  directly  opposite 
in  the  case  of  Murray  v.  Chicago  & Northwestern 
Railway  .Company.  He  holds  that  there  a 
common  law  of  the  United  States  as  well  as  a 
law  of  equity  and  a law  maritime.  As  above 
stated,  these"  questions  are  full  or  interest  to 
shippers,  because  it  is  important  for  them  to 
know  whether  they  can  attack  contracts,  or 
bring  damage  suits  growing  out  of  interstate 
carriage  in  their  state  courts,  and  also  wheth- 
er, as  matter  of  fact,  the  Act  to  Regulate 
Commerce  constitutes  the  only  legal  restraint 
upon  carriers  engaged  in  traffic  between  the 
.states. 

A recent  decision  in  the  United  States  Circuit 
Court  for  the  Southern  District  of  Illinois 
seems  to  rest  upon  the  existence  of  a common 
law  applicable  throughout  the  United  States. 
This  was  the  case  of  Thomas  v.  Railroads, 
in  which  a statute  of  Illinois  providing 
that  a carrier  cannot,  by  stipulation,  limit  his 
common  law  liability  for  safe  delivery,  was 
held  not  to  effect  a shipment  from  Tennessee 
and  passing  through  Illinois  to  Massachusetts, 
although  the  charter  of  the  contracting  car- 
rfer  was  granted  in  Illinois.  The  court  did 
hold,  however,  that  the  carrier  could  not  limit 
his  common  law  liability  for  loss  or  injury  re- 
sulting through  its  own  negligence. 

The  case  of  Bighee  & Warrior  Rivers  Packet 
Company  v.  Mobile  & Ohio  Railroad  Company 
decided  under  the  Act  to  Regulate  Com- 
merce, by  the  United  (States  Circuit  Court  for 
the  Southern  District  of  Alabama,  shows  an 
instance  of  rather  extreme  discrimination.  The 
roads  had  an  established  rate  on  cotton  from 
Mobile  to  New  Orleans,  which  they  charge  on 
local  shipments;  but  on  cotton  offered  to  them 
at  Mobile  by  the  plaintiff  packet  company  for 
carriage  to  New  Orleans  they  demanded  a rate 
much  higher  than  that  in  force  on  local  ship- 
ments between  the  same  points.  This  was 
done  to  discourage  shipments  by  the  packet 
line  from  the  original  shipping  point,  which  in 
this  case  was  Demopolis,  Ala.,  and  thus  throw 
the  whole  carriage  to  the  railroads.  The  car- 
riers set  up  the  plea  of  “dissimilar  circum- 
stances and  conditions,”  but  the  court  held  that 
all  goods  offered  for  shipment  at  a given  point 
must  be  carried  at  the  established  rate  for  such 
goods  from  that  point,  regardless  of  the  place 
where  they  originate.  The  following  extract 
from  the  opinion  sets  forth  a principle  which 
has  been  frequently  announced  by  the  Com- 
mission : 

There  is  a dissimilarity  in  the  circumstance 
that  one  lot  of  cotton  came  from  one  point 
and  the  other  lot  from  another  point.  But 
this  is  not  a substantial  dissimilarity,  such  as 
is  contemplated  by  the  law,  and  it  is  not 
every  dissimilarity  of  circumstance  or  con- 
dition that  justify  a dissimilarity  of  rates. 
“That  some  dissimilar  conditions  justify  dis- 
similarity in  rates  is  true.  That  remote  dis- 
similarities of  condition  justify  any  dis- 
similarities which  the  carrier  chooses  to 
make,  is  not  true.”  Interstate  Commerce  Com. 
v.  Texas  & PacificR.  Co.  ante,  408.  The 
circumstances  and  conditions  to  be  consid- 
ered are  those  which  bear  upon  the  trans- 
portation by  the  particular  carrier,  and  un- 
der which  such  transportation  is  conducted. 
They  must  have  direct  bearing  upon  the 
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traffic  over  the  line  on  which  the  discrimi- 
nation is  made.  The  dissimilarity  of  cir- 
cumstances and  conditions  set  up  by  respond- 
ent in  justification  of  its  claim  is  not  the 
outcome  of  competition  by  water  routes  or 
another  competitive  railroad  line,  not  subject 
to  the  Interstate  Commerce  Act.  Respondent’s 
position  on  this  point  cannot  be  sustained. 
Bigbee  & Warrior  R.  Packet  Co.  v.  Mobile  & 0. 
R.  Co.  ante,  829. 

The  case  of  Union  Pacific  Railway  Company 
v.  Goodrich,  decided  last  year  by  the  United 
States  Supreme  Court,  was  not  reported  in  time 
for  mention  in  our  last  report  to  Congress.  It 
was  a proceeding  based  upon  a section  of  the 
Colorado  statute  of  1885,  forbidding  discrimi- 
nations in  railroad  charges,  and  the  contro- 
versy arose  over  rates  charged  for  carrying 
coal  from  different  places  to  Denver.  The 
section  of  the  Colorado  act  coutains  language 
which  is  strikingly  like  the  provisions  in  the 
second  and  forth  sections  of  the  Act  to  Regulate 
Commerce.  This  is  shown  by  the  presence  in 
the  Colorado  law  of  the  phrase,  “upon  like 
conditions  and  under  similar  circumstances,” 
which  is  very  similar  to  the  phrase,  “under  sub- 
stantially similar  circumstances  and  condi- 
tions,” in  the  second  and  forth  sections  of  the 
Federal  statute,  and  by  a power  vested  in  the 
Colorado  railroad  commissioners  under  the 
Colorado  law  which  is  like  the  relieving  au- 
thority given  to  this  Commission  by  the  fourth 
section,  or  long  and  short  haul  clause,  of  the 
Act  to  Regulate  Commerce.  The  following 
extract  from  the  opinion  shows  that  similarity 
in  language,  the  strict  construction  given  to 
the  circumstances  and  conditions  phrase,  and 
the  recognition  of  the  Supreme  Court  of  the 
relieving  power  vested  in  the  Colorado  com- 
missioner: 

This  Act  was  intended  to  apply  to  intrastate 
traffic  tne  same  wholesome  rules  and  regula- 
tions which  Congress  two  years  thereafter 
applied  to  commerce  between  the  states,  and 
to  cut  up  by  the  roots  the  entire  system  of  re- 
bates and  discriminations  in  favor  of  particular 
localities,  special  enterprises,  or  favored  cor- 
porations, and  to  put  all  shippers  on  an  abso- 
lute equality,  saving  only  a power,  not  in  the 
railroad  company  itself,  but  in  the  railroad 
commissioner,  to  except  “special  cases  designed 
to  promote  the  development  of  the  resources  of 
this  state,”  and  not  to  prevent  the  commissioner 
“from  making  a lower  rate  per  ton  per  mile, 
in  carload  lots,  than  shall  govern  shipments  in 
less  quantities  than  carload  lots,  and  from 
making  lower  rates  for  lots  of  . less  than  five 
carloads  than  for  single  carload  lots.”  The 
statute  recognizes  the  fact  that  it  is  no  proper 
business  of  a common  carrier  to  foster  partic- 
ular enterprises  or  to  build  up  new  industries, 
but  deriving  its  franchise  from  the  legis- 
lature, and  depending  upon  the  will  of  the 
people  for  its  very  existence,  it  is  bound  to 
deal  fairly  with  the  public,  to  extend  them 
reasonable  facilities  for  the  transportation  of 
their  persons  and  property,  and  to  put  all  its 
patrons  upon  an  absolute  equality. 

The  Act  approved  February  11,  1898,  was 
intended  to  afford  protection  to  witnesses  re- 
quired to  testify  under  the  Act  to  Regulate 
Commerce,  which  would  be  as  broad  as  the 
immunity  from  self-incrimination  provided 
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for  in  the  Constitution.  Its  passage  was  a di- 
rect result  of  the  decision  of  the  United  States 
Supreme  Court  in  the  Counselman  case, 
in  which  it  was  clearly  intimated  that  Con- 
gress has  a power  to  make  a law  under  which 
unwilling  witnesses  could,  through  provision 
therein  for  protection  from  the  legal  conse- 
quences of  their  testimony,  he.  compelled  to 
give  evidence  concerning  their  knowledge  of 
criminal  transactions.  It  was  doubtless  pre- 
sumed by  Congress,  when  this  Act  was  passed, 
that  the  Supreme  Court  had  considered  all  the 
conditions  surrounding  a witness  who  should 
refuse  to  testify  on  the  ground  that  his  testi- 
mony might  tend  to  incriminate  himself,  espe- 
cially the  effect  of  enforced  disclosures  upon 
his  character.  But  during  an  investigation 
held  by  the  Federal  grand  jury  at  Chicago, 
some  months  since,  Judge  Grosscup  decided 
in  the  case  of  James,  who  had  pleaded  his 
privilege  and  refused  to  testify,  that  it  is  be 
yond  the  power  of  Congress  to  pass  a law 
which  would  afford  protection  to  a witness  as 
broad  as  the  immunity  provided  in  the  Con- 
stitution, and  the  chief  basis  of  the  decision 
was  that  while  a witness  might  be  freed  by 
such  a law  from  the  legal  consequences  of  his 
testimony,  the  Government  could  not  by  any 
enactment  save  him  from  the  disgrace  and 
taint  upon  his  character  which  a disclosure  of 
his  connection  with  crime  might  entail.  As 
no  appeal  could  be  taken  from  this  ruling,  it 
will  not  be  possible  to  obtain  the  decision  of 
the  Supreme  Court  upon  this  point  until  the 
question  can  be  raised  in  another  jurisdiction, 
an  order  obtained  directing  the  witness  to  an- 
swer, and  an  appeal  be  taken  by  the  witness  to 
the  proper  appellate  court.  A law  providing 
for  appeals  by  the  government  from  decisions 
of  this  character  and  from  rulings  sustaining 
demurrers  to  indictments  would  remove  many 
of  the  embarrassments  which  now  surround 
prosecutions  for  criminal  offenses. 

The  distinction  between  the  Counselman 
and  Brimson  cases  above  discussed  is  not  gen- 
erally understood.  They  both  relate  to  the 
compulsory  giving  of  testimony,  but  here  the 
similarity  ceases.  The  Counselman  case  did 
not  arise  under  the  Act  to  Regulate  Commerce. 
That  proceeding  involved  section  860  of  the 
Revised  Statutes  and  the  5th  Amendment  of 
the  Constitution.  The  Brimson  case  related 
to  the  constitutionality  of  the  twelfth  section 
of  the  Act  to  Regulate  Commerce.  The  Coun- 
selman case  referred  solely  to  a matter  of  per- 
sonal privilege  under  the  Constitution,  while 
the  question  in  the  Brimson  case  was  whether 
under  the  Constitution  a provision  in  a law 
passed  by  Congress  was  valid.  Concisely, 
the  difference  between  the  two  cases  is  this: 

Under  the  Brimson  decision  it  is  a const itu 
tional  exercise  of  judicial  power  for  a court  to 
compel  a witness  to  give  proper  testimony  be- 
fore this  Commission.  Under  the  Counsel- 
man  decision  a witness  cannot  be  compelled  to 
give  testimony  before  any  tribunal,  civil  or 
criminal,  which  may  tend  to  incriminate  him- 
self, unless  he  is  protected  by  statutory  enact- 
ment from  the  legal  consequences  of  his  tes- 
timony, and  that  section  860  of  the  Revised 
Statutes  did  not  afford  such  protection.  As 
above  shown,  the  decision  of  Judge  Grosscup 
in  the  James  case  goes  beyond  this  and  holds 
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that  the  Amendment  of  1893  does  not  secure- 
the  immunity  guaranteed  by  the  Constitution, 
and  that  no  statute  can. 

The  foregoing  are  the  principal  decisions  in 
which  the  law  has  been  construed  or  referred 
to  by  the  courts  during  the  year.  In  ad- 
dition to  these,  attention  should  be  called  to 
orders,  injunctions,  and  opinions  arising  out 
of  railway  labor  troubles,  which  have  been 
partially  based  upon  sections  of  the  Act  to 
Resulate  Commerce.  That  provision  in- 
tended to  bring  about,  general  interchange  of 
traffic  with  connecting  lines  on  equal  terms, 
and  to  compel  the  prompt  forwarding  of  pas- 
sengers and  goods  at  reasonable  rates,  have 
been  found  so  weak  as  to  be  incapable  of 
forcing  a railroad  company  to  haul  the  loaded 
car  of  a connecting  carrier  at  established  local 
rates,  and  yet  can  be  successfully  invoked  by 
a railroad  company  to  restrain  its  employes 
from  obstructing  or  in  any  way  interfering 
with  the  prompt  forwarding  of  interstate  traffic 
over  its  own  and  connecting  lines, is  a condition 
of  affairs  which  not  plain  people  alone, but  those 
supposed  to  be  versed  in  the  law,  find  it  ex- 
tremely difficult  to  understand.  Using  clauses 
of  the  law  to  regulate  certain  phases  of  rail- 
way labor  may  be  entirely  proper  upon  the 
ground  that  such  statutory  provisions  impose 
duties  of  a public  nature  upon  the  employing 
carriers,  the  performance  of  which  the  em- 
ployes have  no  right  to  prevent.  This  may 
or  may  not  be  so;  but  if  it  is.  then  difficulties 
"should  not  be  found  in  the  way  of  using  the 
same  clauses  to  compel  connecting  carriers  to 
interchange  and  forward  traffic  according  to 
the  intent  of  those  who  framed  the  statute. 
Aside  from  the  vital  interest  of  the  public  in 
the  compulsory  extension  of  through  routing 
facilities,  we  can  think  of  no  more  forcible 
argument  in  favor  of  an  amendment  which 
will  bring  the  carriers  into  unquestioned  sub- 
jection to  this  part  of  the  law  than  the  situa- 
tion above  set  forth.  The  subject  of  through 
routes  and  through  rates  is  discussed  at  length 
in  another  portion  of  this  report. 

Criminal  and  Civil  Procedure  Under 
the  Law. 

Considerable  public  discontent  has  been 
manifested  on  account  of  nonenforcement  of 
the  penal  provisions  of  the  Act  to  Regulate 
Commerce,  and  the  expression  of  this  feeling 
has  included  some  thoughtless  criticism  of  the 
Commission. 

The  statute  makes  it  the  duty  of  the  Com- 
mission to  keep  itself  informed  of  the  methods 
of  carriers  in  conducting  their  business,  and 
to  execute  and  inforce  the  provisions  of  the 
Act,  and  district  attorneys  are  required,  upon 
the  request  of  the  Commission,  to  institute  and 
prosecute  all  necessary  proceedings  for  the  en- 
forcement of  such  provisions  and  for  the  pun- 
ishment of^  all  violations  thereof.  This  clause 
in  the  twelfth  section  of  the  law  undoubtedly  re- 
fers to  criminal  as  well  as  civil  proceedings, 
and  the  Commission  has  always  considered  re- 
ports to  the  Department  of  Justice  of  facts 
concerning  alleged  violations  of  the  penal  pro- 
visions of  the  Act  to  be  one  of  its  duties. 

But  it  should  be  borne  in  mind  that  this  does^ 
not  impose  upon  the  Commission  the  duties  of 
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a detective  bureau.  It  means  that  the  Com- 
mission shall  keep  itself  generally  informed  of 
the  business  practices  of  common  carriers,  and 
whenever  facts  come  to  its  knowledge  which 
appear  to  warrant  action,  that  it  shall  recom- 
mend the  institution  of  criminal  proceedings 
by  the  Department  of  Justice  to  that  end. 
This  is  neither  a detective  nor  a prosecuting 
function — it  is  rather  a result  of  that  continu- 
ous investigation  into  the  transportation  busi- 
ness of  the  country  which  the  Act  to  Regulate 
Commerce  specifically  requires  of  this  Com- 
mission. To  accomplish  the  purposes  of  such 
general  inquiry  Congress  has  endeavored  to 
open  up  to  the  Commission  certain  avenues  of 
information,  including  the  power  to  summon 
witnesses  and  obtain  their  testimony  and  the 
production  by  them  of  books,  papers,  and  doc- 
uments, the  making  and  filing  of  special  state- 
ments and  annual  reports,  the  filing  of  tariffs 
and  contracts,  and  information  on  special  sub- 
jects from  time  to  time  as  may  be  required; 
and  to  facilitate  the  acquirement  of  informa- 
tion it  was  deemed  necessary  to  add  to  the 
twelfth  section  of  the  law  a provision  that  the 
testimony  given  by  persons  before  the  Com- 
mission should  not  be  used  against  such  per- 
sons in  any  criminal  proceedings. 

These  powers,  apparently  sufficient,  but  in 
reality  extremely  difficult  to  successfully  exer- 
cise, are  to  be  exerted  and  information  thereby 
obtained  used  in  the  continuous  inquiry  pre- 
scribed in  the  statute.  That  the  exercise  of 
authority  by  the  Commission  by  several  of  the 
means  just  mentioned  has  been  resisted  by  car- 
riers and  unwilling  witnesses  in  various  ways, 
and  that  they  have  often  suceeded  in  embar- 
rassing and  greatly  delaying  the  progress  of 
regulation  under  the  law,  is  too  well  known  to 
require  further  mention  at  this  time.  We  be- 
lieve, however,  that  the  declarations  of  the 
Supreme  Court  in  the  Brimson  matter,  and  de- 
cisions in  other  recent  cases,  indicate  a trend 
of  judicial  construction  which  will  eventually 
remove  these  embarrassments  and  greatly  aid 
the  administration  of  the  statute. 

If,  then,  in  the  course  of  such  general  and 
continuing  investigation  the  Commission  shall 
become  apprised  of  facts  which  appear  to 
warrant  their  presentation  to  the  officers  of  the 
Government  charged  with  the  prosecution  of 
criminal  offenses,  it  is  clearly  required  to  fur- 
ther the  execution  and  enforcement  of  the  law 
by  reporting  such  facts  to  the  Department  of 
Justice  and  requesting  the  institution  of  proper 
proceedings.  Here  the  Commission’s  connec- 
tion with  the  criminal  side  of  the  statute  neces- 
sarily ends.  The  report  to  the  Department  of 
Justice  of  criminal  matters  coming  to  its 
knowledge  from  day  to  day  is  all  that  this 
Commission,  or  any  other  bureau  or  tribunal 
not  having  the  power  to  prosecute  or  condemn, 
can  do. 

Upon  this  subject  we  desire  to  add  that  we 
not  only  think  it  our  duty  to  request  these 
prosecutions,  but  that  every  citizen,  shipper, 
merchant,  railroad  official  or  employe,  should, 
in  the  interests  of  law-abiding  shippers,  fair 
commercial  dealing,  and  honest  and  successful 
railroad  operation,  opefily  and  heartily  assist 
the  Government  in  running  down  and  punish- 
ing these  violations  of  a statute  designed  to 
protect  them  and  the  interests  they  represent. 
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It  is  time  to  obliterate  the  impression  that  such 
aid  will  cause  the  person  giving  it  to  take  on 
the  character  of  an  informer,  using  the  term  in 
a reproachful  sense.  We  do  not  apply  that 
term  to  a man  seeking  the  arrest  of  one  who 
has  defrauded  or  robbed  him,  injured  his 
property,  or  betrayed  his  confidence.  Yet  the 
giving  and  taking  of  less  than  lawfully  estab- 
lished transportation  charges  is  nothing  more 
or  less  than  fraud,  robbery  of  other  shippers, 
injury  to  their  business,  and  a betrayal  of 
trust  in  a common  public  servant.  Why 
should  the  giving  of  information  of  these  of- 
fenses under  the  Act  to  Regulate  Commerce  be 
deemed  a reproach  either  to  the  shipper  or  the 
railroad  official,  or  subject  them  to  the  enmity 
of  any  person  or  the  antagonism  of  any  com- 
mercial interest  ? 

Importers  loudly  complain  when  tariff  duties 
have  been  secretly  cut  in  favor  of  business 
rivals,  and  actively  assist  in  prosecuting  the 
officers.  What  proper  considerations  exist  to 
deter  shippers  from  seeking  the  punishment  of 
railroad  officials  and  shippers  who  have  put 
upon  them  the  kind  of  injury  for  which  im- 
porters do  not  fail  to  demand  punishment  of 
the  perpetrators?  The  carrier  and  the  custom- 
house each  renders  a public  service  and  each 
collects  a charge  upon  commerce.  One  is  a 
tax  upon  its  carriage,  the  other  a tax  upon  its 
admission  into  the  country;  and  the  regulation 
and  equal  application  of  either  is  a govern- 
mental function  in  which  the  whole  public  is 
vitally  concerned.  Both  the  law  and  public 
sentiment  condemn  fraud  in  the  collection  or 
payment  of  customs  as  a crime  meriting  prompt 
and  severe  punishment,  and  when  public  opin- 
ion shall  regard  transportation  frauds  in  the 
same  light  the  serious  difficulties  now  met  with 
at  every  hand  in  endeavoring  to  convict  those 
who  willfully  violate  the  Act  to  Regulate 
Commerce  will  have  mainly  disappeared. 

The  shipper  who  secretly  secures  an  advan- 
tage in  transportation  rates  over  his  competitor 
in  business  has  hitherto  been  looked  upon  more 
in  the  light  of  the  smartest  party  to  a horse 
trade  than  as  the  participator  in  a criminal  of- 
fense for  which  he  should  be  fined  and  im- 
prisoned. This  is  because  transportation  has 
been  regarded  in  the  popular  mind  as  a part  of 
private  business  instead  of  a reliable  and  im- 
partially conducted  agency  provided  under 
Government  sanction,  by  which  very  many  in- 
dustries can  only  be  carried  on.  W hen  this  dis- 
tinction becomes  thoroughly  understood  the 
punishment  of  penal  offenses  under  the  stat- 
ute will  be  comparatively  easy  and  the  neces- 
sity therefor  correspondingly  rare;  and  diffi- 
culties in  the  way  of  conviction  will  be  no 
more  formidable  than  those  which  beset  the 
Government  in  prosecuting  other  crimes  and 
misdemeanors.  Success  in  enforcing  the 
penal  provisions  of  this  Act  depends  almost 
solely  upon  whether  those  interested  in  trans- 
portation, or  having  knowledge  of  particular 
transactions,  will  give  their  aid  and  assistance 
in  that  behalf,  and  regard  such  action  on  their 
part  as  a duty  which  they  owe  to  themselves, 
the  community,  and  the  state. 

In  this  connection  we  may  properly  allude 
to  certain  modifications  of  the  penal  provis- 
ions of  the  Act,  which  are  advocated  by  many 
railroad  managers.  It  is  proposed  by  them  to 
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exempt  the  officers  and  employes  of  carrying 
corporations  from  criminal  liability  for  rate 
cutting  and  similar  offenses,  and  to  impose 
such  liability  solely  upon  the  corporations 
themselves.  In  brief,  the  argument  is  that  the 
extreme  severity  of  tbe  present  law  operates 
to  prevent  its  enforcement;  that  railway  man- 
agers will  not  give  information  against  their 
rivals  when  the  consequence  might  be  the  im- 
prisonment of  individuals  with  whom  their 
personal  relations  are  friendly  and  familar, 
but  that  such  disclosures  would  be  freely  made 
if  they  resulted  only  in  the  imposition  of  a fine 
upon  the  offending  corporation.  We  are  not 
prepared  to  indorse  this  view.  Corporations 
can  act  only  through  their  officers  and  agents, 
and  necessarily  an  offense  against  business  rec- 
titude and  public  morality  must  be  committed 
by  some  individual  who  has  knowledge  of  the 
law  and  consciously  transgresses  its  provis- 
ions. 

The  wrongdoing  now  referred  to  involves, 
in  our  judgment,  a high  degree  of  moral  tur- 
pitude which  should  rightfully  subject  to  ex- 
posure and  punishment  the  persons  who  are 
guilty  of  it.  We  believe  that  the  corporations 
should  themselves  be  indictable,  and  regard  it 
a mistake  of  the  present  statute  that  they  are 
not;  but  we  also  believe  that  their  officers  and 
agents  should  remain  amenable,  as  they  are 
now,  to  the  penal  obligations  of  the  law.  This 
view  includes  retention  of  the  imprisonment 
feature  in  the  tenth  section.  Undoubtedly  the1 
scheme  which  will  practically  result  in  pre- 
venting these  misdemeanors  is  the  useful  one 
to  adopt,  even  if  a different  plan  would  seem 
more  consonant  with  abstract  justice.  For 
this  reason  we  question  the  wisdom  of  making 
both  shipper  and  carrier  criminally  liable  for 
the  same  transaction,  and  believe  that  the 
amendment  of  1889,  which  extended  to  ship- 
pers the  .penal  liability  theretofore  imposed 
upon  carriers  only,  has  proved  a constant  and 
serious  obstacle  to  the  prosecution  of  these 
offenses. 

In  our  opinion,  the  best  distribution  of 
criminal  liability,  having  regard  to  the  means 
most  likely  to  secure  the  punishmentof  offend- 
ers, is  to  make  the  shipper  alone  liable  for 
such  offenses  as  false  billing,  false  weighing, 
false  description  of  the  contents  of  packages, 
and  other  wrongful  manipulations  of  prop- 
erty, for  these  matters  are  peculiarly  within 
the  control  of  the  shipper;  while  the  carrier 
alone  should  be  liable  for  such  offenses  as  rate 
cutting,  rebates,  and  other  wrongful  manipu- 
lations of  the  published  schedules,  for  these 
matters  are  peculiarly  within  the  control  of  the 
carrier.  In  the  latter  class  of  offenses  liabil- 
ity should  attach  to  the  carrying  corporation 
and  also  to  its  officers  and  agents,  for  the 
mere  imposition  of  a fine  upon  the  corpora- 
tion would  not,  in  our  estimation,  prove  an 
adequate  penalty. 

It  might,  nevertheless,  be  well  to  provide 
specifically  in  this  proposed  amendment  that 
whenever  a shipper  falsely  bills  or  misrepre- 
sents the  contents  of  a shipment  with  the 
knowledge  of  any  officer,  agent,  or  employe 
of  the  carrier,  then  such  officer,  agent,  or  em- 
ploye shall  also  be  liable  to  the  penalties  pro- 
vided in  the  tenth  section. 

The  civil  side  of  the  law  presents  a wholly 

4 Inter  S. 


different  aspect.  Under  the  requirements  of 
the  statute  the  Commission  is  continually  en- 
gaged in  a general  investigation,  as  above  de- 
scribed, and  such  continuous  inquiry  results 
in  many  special  investigations  instituted  by  the 
Commission  upon  its  own  motion,  as  well  as 
upon  formal  complaints  brought  by  shippers 
and  others  under  various  provisions  of  the 
statute. 

These  special  investigations,  made  on  com- 
plaint or  the  Commission’s  own  motion,  are 
conducted  with  the  regard  to  form  and  process 
of  law.  The  Commission,  in  proceedings  of 
this  character,  files  a statement  of  its  findings 
and  conclusions  and  thereupon  issues  an  order 
which  either  dismisses  the  proceedings  or  re- 
quires the  carrier  to  conform  to  the  law  in 
the  particulars  set  forth.  If  such  order 
against  a carrier  is  disobeyed,  the  Commission 
may  apply  to  the  proper  court  for  its  enforce- 
ment and  appear  in  the  case  as  petitioner  on 
behalf  of  the  public.  The  Commission  may 
also  in  certain  cases,  as  held  in  the  Wichita 
case,  before  cited,  request  the  Department  of 
Justice  to  institute  civil  proceedings  in  the 
name  of  the  United  States,  and  this  without 
any  special  investigation  by  the  Commission 
or  the  issuance  by  it  of  an  order  against  a 
carrier. 

These  statements  are  made  for  the  purpose 
of  setting  out  as  clearly  as  possible  the  differ- 
ence between  criminal  and  civil  procedure  un- 
der the  Act,  and  to  describe  generally  the 
functions  of  the  Commission  in  civil  matters 
as  distinguished  from  its  duty  or  power  in  re- 
lation to  criminal  violations  of  the  statute. 

Work  of  the  Commission. 

Hearings  and  Investigations. 

In  addition  to  the  general  sessions  held  at 
Washington  during  the  year,  hearings  have 
also  been  held  and  investigations  made  by  the 
Commission  or  one  or  more  of  its  members  at 
Providence,  14.  I. ; Frankfort  and  Louisville, 
Ky. ; Coldwater  and  Meridian,  Miss.;  Bir- 
mingham, Ala.;  Memphis,  Tenn.;  Titusville, 
Pa.;  Syracuse,  Buffalo,  and  New  York,  N.Y.; 
Philadelphia,  Pa.;  Boston,  Mass.;  Chicago, 
111.;  St.  Louis  and  Kansas  City,  Mo.;  Keosau- 
qua,  Iowa;  Topeka,  Kans. ; Indianapolis,  Ind. 
Several  visits  were  paid  to  some  of  these 
places. 

Detail  Work. 

The  routine  work  of  the  Commission,  con- 
sisting of  correspondence,  preparation  and 
mailing  of  reports,  opinions,  orders,  and  con- 
clusions, and  the  filing,  examination,  and 
treatment  of  railway  reports,  tariffs,  contracts, 
and  other  documents,  has  been  fully  as  great 
as  in  former  years  and  of  the  same  general 
character. 

Expenditures. 

The  names  and  compensation  of  persons  em- 
ployed by  the  Commission,  with  the  appro- 
priations and  expenditures  for  the  past  year, 
will  be  found  in  Appendix  A. 

Decisions. 

The  principal  points  decided  by  the  Com- 
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mission  since  the  date  of  its  organization  are 
set  forth  in  Appendix  B. 

Civil  Coses  Pending  in  the  Courts. 

Following  is  a statement  of  cases  now  pend- 
ing in  the  courts  to  enforce  orders  of  the  Com- 
mission: 

Interstate  Commerce  Commission  v.  Leliigh 
Valley  Railroad  Company.  Rates  on  coal. 
Pending  in  United  States  Circuit  Court,  East- 
ern District  of  Pennsylvania. 

Interstate  Commerce  Commission  v.  Louis- 
ville & Nashville  Railroad,  Company.  Rates 
on  coal.  Pending  in  United  States  Circuit 
Court,  Middle  District  of  Tennessee. 

Texas  & Pacific  Railway  Company  v.  Inter- 
state Commerce  Commission.  Inland  rates  on 
domestic  and  import  traffic.  Pending  in 
United  States  Supreme  Court, 

Detroit , Grand  Haven  & Mihoaakee  Rail- 
way Company  v.  Interstate  Commerce  Commis- 
sion. Free  cartage.  Pending  in  United  States 
Circuit  Court  of  Appeals,  Sixth  Judicial  Cir- 
cuit. 

Cincinnati,  New  Orleans  & Texas  Pacific 
Railway  Company  et  al.  v.  Interstate  Com- 
merce Commission.  Social  Circle  long  and 
short  haul  case.  Pending  in  United  States 
Supreme  Court, 

Interstate  Commerce  Commission  v.  Atchison, 
Topeka  & Santa  Fe  Railroad  Company  et  al. 
San  Bernardino  long  and  short  haul  case. 
Pending  in  United  States  Circuit  Court  of  Ap- 
peals, Ninth  Judicial  Circuit. 

Interstate  Commerce  Commission  v.  Louis- 
ville & Nashville  Railroad  Company.  Middles- 
boro,  Ky.,  long  and  short  haul  case.  Pending 
in  United  States  Circuit  Court,  Southern  Dis- 
trict of  Ohio.  * 

Interstate  Commerce  Commission  v.  Clyde 
Steamship  Company  et  al.  and  four  other  cases. 
Georgia  Railroad  Commission  long  and  short 
haul  cases.  Three  cases  pending  iu  United 
States  Circuit  Court,  Northern  District  of 
Georgia,  and  two  cases  pending  in  United 
States  Circuit  Court,  Southern  District  of 
Georgia. 

Interstate  Commerce  Commission  v.  Fast 
Tennessee , Virginia  & Georgia  Railway  Com- 
pany. Chattannooga,  Tenn.,  long  and  short 
haul  case.  Pending  in  United  States  Circuit 
Court,  Eastern  District  of  Tennessee. 

Savannah , Florida  & Western  Railway  Com- 
pany et  al.  v.  The  Florida  Fruit  Exchange. 
Rates  on  oranges  from  Florida  points.  Pend- 
ing in  United  States  Supreme  Court. 

Interstate  Commerce  Commission  v.  Northern 
Pacific  Railroad  Company  et  al.  Fargo,  N. 
Dak.,  long  and  short  haul  case.  Pending  in 
United  States  Circuit  Court,  District  of  North 
Dakota. 

United  States,  ex.  rel.  W.  R.  Morrison  and 
others,  v.  New  York  & Texas  Steamship  Com- 
pany. Refusal  to  file  tariffs.  Pending  in 
United  States  Circuit  Court,  Southern  District 
of  New  York. 

Interstate  Commerce  Commission  v.  Ala- 
bama Midland  Railway  Company  et  al.  Troy, 
Ala.,  rate  discrimination  case.  Pending  in 
United  States  Circuit  Court,  Mrddle  District  of 
Alabama. 

Interstate  Commerce  Commission  v .Delaware, 
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Lackawanna  & Western  Railroad  Company  et 
al.  Window  shade  classification  case.  Pend- 
ing in  United  States  Circuit  Court,  Northern 
District  of  New  York. 

The  Shinkle,  Wilson  A KreisCompany  et  al.v. 
Louisville  & Nashville  Railroad  Company  et  al. 
Unreasonable  rates  from  Cincinnati  to  South- 
ern points.  Pending  in  United  States  Circuit 
Court,  Southern  District  of  Ohio. 

Interstate  Commerce  Commission  v.  Cincin- 
nati, New  Orleans  & Texas  Pacific  Railway 
Company  et  al.  Unreasonable  rates  from  Chi- 
cago, Cincinnati,  and  other  points  to  Southern 
territory.  Pending  in  United  States  Circuit 
Court,  Southern  District  of  Ohio. 

II.  W.  Behlmer  v.  South  Carolina  Raiheay 
Company  et  al.  Summerville  long  and  short 
haul  case.  Pending  in  United  States  Circuit 
Court,  District  of  South  Carolina. 

Long  and  Short  Haul  Clause. 

The  case  of  a hay  dealer  at  Summerville,  S. 
C.,  which  was  decided  in  September  last,  pre- 
sents with  singular  clearness  the  principal 
difficulties  which  have  been  encountered  in  the 
operation  and  administration  of  this  clause. 

The  defendants  carried  hay  iu  carloads  from 
Memphis,  Tenn.,  through  Summerville  to 
Charleston,  S.  C.,  for  19  cents  a hundred, 
while  they  charged  the  complainant  28  cents  a 
hundred  on  carload  shipments  from  Memphis 
to  Summerville,  the  9 cents  difference  being 
equal  to  the  local  rate  in  force  for  carrying 
hay  from  Charleston  back  to  Summerville.  It 
was  evident  that  this  difference  of  $1. 80  per  ton 
was  sufficient  to  preclude  the  complainant,  en- 
gaged in  business  at  Summerville, from  buying 
hay  and  selling  and  reshipping  it  to  other 
points  iu  that  section  in  competition  with 
Charleston  dealers.  The  Charleston  compet- 
itor could  usually  afford  to  sell  to  the  same 
customer  for  what  the  bay  cost  the  complain- 
ant. The  Summerville  dealer  was  thus  prac- 
tically confined  to  Summerville  for  a market, 
and  even  there  had  to  compete  on  even  terms 
with  dealers  doing  business  at  Charleston,  19 
miles  away.  The  defendants  sought  to  justify 
their  departure  from  the  general  rule  of  the 
fourth  section  by  showing  the  existence  of 
railroad  competition  between  Memphis  and 
Charleston,  and  of  competition  by  rail  or 
water,  or  part  rail  and  part  water,  from  such 
markets  as  New  York,  Boston,  Philadelphia, 
Baltimore,  and  Chicago. 

The  case  was  decided  in  accordance  with 
rulings  previously  made  by  the  Commission  in 
the  case  of  James  & Mayer  Buggy  Company, 
Chattanooga  Board  of  Trade,  Georgia  Railroad 
Commission,  and  Gerke  Brewing  Company, 
and  supported  by  the  decision  of  the  court  of 
appeals  for  the  fifth  judicial  circuit  in  the  pro- 
ceeding brought  by  the  Commission  to  enforce 
its  order  in  the  James  & Mayer  Buggy  Com- 
pany’s case,  commonly  known  as  the  Social 
Circle  Long  and  Short  Haul  Case. 

The  Commission  held  that  the  competition 
of  markets  or  the  competition  of  carrying  lines 
subject  to  regulation  under  the  Act  does  not 
justify  carriers  in  making  greater  short  haul 
or  lower  long  haul  charges  over  the  same  line 
in  the  same  direction  (the  shorter  being  in- 
cluded within  the  longer  distance)  in  the  ab- 
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sence  of  an  order  of  relief  issued  by  this 
Commission  upon  application  therefor  and 
after  investigation.  The  carriers  were  there-' 
fore  ordered  not  to  charge  more  for  the  trans- 
portation from  Memphis  to  Summerville  than 
from  Memphis  to  Charleston.  This  order  has 
not  been  obeyed.  It  was  our  view  that  the 
defendants  ought  not  to  engage  in  competition 
for  traffic  from  Memphis  to  Charleston  if  the 
rates  obtainable  are  not  remunerative,  and  if 
they  are  remunerative  the  defendants  cannot 
lawfully  assume  to  say  that  such  rates,  though 
profitable  on  Charleston  traffic,  are  greatly 
unprofitable  for  a similar  service  to  a shorter 
distance  point  on  the  same  line  in  the  same 
direction. 

If  $3.80  per  ton  is  profitable  to  the  carriers 
for  bringing  hay  in  carloads  from  Memphis  to 
Charleston,  then  $5.60  per  ton,  nearly  50  per 
cent  more,  on  a carload  of  hay  hauled  from 
Memphis  to  Summerville,  which  is  nearer  than 
Charleston  is  to  Memphis,  represents  an  extra 
profit  of  $1.80  per  ton  which  the  defendants 
did  not,  and  they  plainly  could  not,  show  to 
be  equaled  by  extra  cost  for  transporting  a car 
of  hay  to  and  delivering  the  same  at  Summer- 
ville. The  carriers  may  be  able  to  show  rea- 
sons before  this  Commission  for  an  order  of 
relief  under  the  fourth  section,  which  will  en- 
title them  to  accept  less  on  this  traffic  to 
Charleston  than  to  Summerville,  and  such 
showing  may  be  based  on  hardships  arising 
from  the  competition  of  carriers  from  the 
same  or  different  points  of  shipment  which 
ought  to  be  removed  by  such  an  order  in 
justice  to  the  carriers  and  in  the  interests  of 
commerce;  but  until  they  do  this,  they  are 
properly  directed  to  refrain  from  charging 
rates  which,  in  contravention  of  the  general 
rule  of  the  fourth  section,  fetter  the  business 
of  a person  or  place  and  thereby  expand  the 
trade  of  another  person  or  place.  Correction 
of  methods  of  rate  making  which  tend  to  en- 
courage business  monopoly  is  a leading  object 
of  the  Act;  and  the  Commission,  by  its  con- 
struction and  application  of  the  law,  and 
especially  the  fourth  section,  endeavors  to  ac- 
complish that  object.  We  believe,  moreover, 
that  the  true  interests  of  the  carriers  would  be 
materially  advanced  if  they  should  heartily 
endeavor  to  promote  this  purpose  of  the 
statute. 

The  policy,  generally  adopted  by  southern 
carriers,  of  fixing  rates  to  so-called  competi- 
tive stations,  and  making  rates  to  intermediate 
or  local  points  by  adding  local  or  arbitrary 
rates  to  rates  in  force  to  such  competitive 
points,  an  illustration  of  which  is  furnished  in 
this  Summerville  case,  generally  results  in  pre- 
venting the  development  of  business  enter- 
prises at  the  intermediate  or  local  points,  and 
greatly  retards  their  growth.  The  carriers 
assert  that  they  are  forced  into  this  policy  by 
the  competition  of  other  carriers,  and  rely  for 
their  justification  upon  this  alleged  necessity. 

We  hold  that  the  competition  of  carriers 
cannot  justify  relative  rates  which  prevent  or 
destroy  the  natural  competition  of  communi- 
ties or  unduty  discriminate  between  persons; 
that  this  policy  of  the  southern  carriers  inflicts 
these  injuries  in  marked  degree,  and  is  there- 
fore unwise  and  unlawful.  In  so  far  as  the 
competition  of  carriers  promotes  the  welfare 
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of  persons  and  places  without  undue  injury  to 
other  persons  and  places,  it  should  be  encour- 
aged; but  when  such  competition  plainly  op- 
erates to  destroy  or  prevent  the  growth  of  one 
town  and  build  up  another,  it  should  be  justly 
regulated.  Due  observance  of  the  fourth  sec- 
tion will  largely  accomplish  both  purposes;  it 
will  encourage  legitimate  and  restrain  illegiti- 
mate competition  in  the  carrying  trade. 

As  stated  in  the  first  part  of  this  report,  the 
proper  construction  of  the  fourth  section  is 
involved  in  a case  now  pending  and  soon  to  be 
argued  in  the  Supreme  Court  of  the  United 
States. 

The  Southern  Freight  War. 

At  no  time  since  the  Act  to  Regulate  Com- 
merce went  into  effect  has  there  been  greater 
disorganization  of  rates  in  any  section  of  the 
country  than  that  which  prevailed  in  southern 
territory  during  June  and  July  of  the  present 
year. 

The  trouble  is  stated  to  have  been  precipi- 
tated by  the  cutting  of  rates  by  a steamship 
line  running  from  eastern  cities  to  southern 
ports  and  engaged  largely  in  through  transpor- 
tation subject  to  the  statute.  The  active  causes 
of  the  war  are  understood,  however,  to  have 
been  unlawful  secret  reductions  by  several 
lines  during  a considerable  period.  The 
southern  railroad  carriers,  acting  through  the 
head  of  their  association,  instead  of  calling  for 
and  aiding  the  enforcement  of  the  law  against 
those  responsible  for  such  violations  of  its  pro- 
visions, disregarded  their  own  obligations  un- 
der the  statute  and  ruthlessly  reduced  all 
freight  rates  from  eastern  points  to  so-called 
basing  or  competitive  stations  in  southern  ter- 
ritory. It  appears  that  these  reductions  were 
suggested  by  and  had  the  approval  of  the 
southern  Railway  & Steamship  Association,  an 
organization  which  has  for  one  of  its  professed 
objects  the  maintenance  of  just  rates. 

These  reductions  were  so  hastily  ordered  and 
put  in  force  that  in  many  cases  the  three  days’ 
previous  filing  and  public  notice  of  the  reduced 
rates  was  not  given;  in  some  instances  there 
was  only  partial  compliance  with  this  require- 
ment, and  in  others  it  was  wholly  omitted. 
At  an  investigation  subsequently  held  by  the 
Commission  these  omissions  of  duty  were 
chiefly  laid  to  the  neglect  or  inadvertence  of 
subordinate  officials.  This  disregard  of  legal 
duty,  grave  as  it  might  appear,  was  neverthe- 
less comparatively  unimportant  beside  the 
greater  offenses  against  the  statute  which  were 
effected  by  the  reductions  themselves.  The 
rates  to  competitive  points  were  cut  consider- 
ably more  than  one  half,  some  nearly  or  quite 
two  thirds.  For  illustration,  class  rates  from 
New  York  to  Atlanta  before  and  after  June  2, 
1094,  were  as  follows: 

RATES  FROM  NEW  YORK  TO  ATLANTA. 


Classes. 


1 

2 

3 

|_il 

5 

6 

Before  J u ne  2, 1894 . . . 1 11 4 

98 

86 

73  j 

60 

49 

After  June  2,  1894 40 

34 

30 

1 26  | 

21 

17 

On  or  about  June  10  these  reductions,  which 
were  via  eastern  lines,  were  followed  by  simi- 
lar changes  via  Ohio  river  points.  But  although 
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these  reductions  of  the  2d  and  10th  of  June 
were  put  in  force  to  competitive  or  basing  sta- 
tions, a number  of  days  elapsed  before  rates  to 
the  great  majority  of  points  were  lowered  at 
all;  and  when  as  a result  of  the  immense  cut 
at  basing  points  the  rates  to  some  noncom- 
petitive stations  were  changed,  the  reductions 
did  not  always  equal  those  made  at  the  basing 
points,  nor  was  there  any  observable  general 
attempt  to  preserve  or  re-establish  the  old  re- 
lation of  rates  between  basing  and  local  sta- 
tions. The  entire  rate  situation  in  the  south, 
antagonistic  to  the  statute  as  it  had  been  before, 
was  thrown  into  such  confusion  by  reductions 
made  on  and  after  the  2d  of  June,  that  it  was 
rarely  possible  to  determine  with  certainty 
what  rates  were  actually  in  force  to  many 
points. 

The  impropriety  of  the  method  generally 
adopted  in  southern  territory  of  determining 
rates  to  noncompetitive  stations  by  adding  a 
local  or  arbitrary  rate  to  a through  basing 
point  rate,  so  as  to  make  the  lowest  combina- 
tion, was  forcibly  illustrated  during  this 
reduction  period.  Not  unfrequently  the  short 
distance  local  or  arbitrary,  exceeded  the  long 
•distance  through  rate  to  the  nearest  basing 
point;  but  this  combination  was  not,  on  ac- 
count of  failure  to  rearrange  all  tariffs,  always 
charged,  as  in  many  cases  old  tariffs  to  local 
points  remained  in  effect,  so  that,  while  the 
reduced  or  new  rate  to  Birmingham,  for  in- 
stance, would  be  applied  on  business  to  that 
point,  rates  to  a local  station  taking  combina- 
tion rates,  as  above  described,  might  be  the  old 
and  higher  Birmingham  rate  plus  the  usual 
local  or  arbitrary.  Sometimes  agents  would 
disregard  the  old  combination  tariffs  applying 
to  local  stations  and  make  a new  combination 
based  on  the  new  rate  without  any  tariff  au- 
thority whatever;  while  at  other  stations  the 
old  combination  rates  would  be  followed.  At 
some  places  agents  were  apparently  instructed 
to  make  the  new  combination  for  themselves; 
and  sometimes  shippers  who  kept  informed 
would  demand  it.  Again,  on  some  roads 
changes  in  noncompetitive  rates  to  suit  or  par- 
tially suit  the  new  condition  were  made  more 
promptly  than  on  others  in  the  immediate  vi- 
cinity. 

On  the  face  of  many  tariffs,  and  very  fre- 
quently in  actual  practice,  it  was  much  cheaper 
for  a merchant  at  a town  not  favored  with  the 
designation  of  basing  point  to  have  his  goods 
shipped  to  the  nearest  basing  point  and  order 
them  reshipped  locally  from  such  point  to  his 
place  of  business  than  to  have  them  routed 
direct.  About  the  middle  of  June  the  first 
class  rate  from  Atlanta,  Ga.,  to  Columbus, 
Miss.,  was  91  cents,  while  the  rate  to  Birming- 
ham, Ala.,  east  of  Columbus,  was  22  cents 
and  that  to  Meridian,  Miss.,  south  of  Colum- 
bus, 28  cents;  and  the  rate  from  both  of  these 
places  to  Columbus  was  60  cents.  Prior  to 
June  1,  first  class  rates  from  Atlanta  to  Bir- 
mingham were  64  cents,  to  Columbus  70  cents, 
to  Meridian  80  cents.  On  that  date  the  Co- 
lumbus rate  was  increased  21  cents,  and  later  in 
the  month  the  Birmingham  and  Meridian  rates 
were  reduced,  as  shown  by  filed  tariffs,  42  and 
52  cents  respectively.  If  these  rates  were  act- 
ually charged  during  June  and  July,  the  dis- 
criminations were  manifestly  arbitrary  and 
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unjust;  and  if  the  tariff  rates  were  not  ad- 
hered to,  equally  grave  violations  of  the  law 
took  place. 

We  think  it  within  bounds  to  say  that  dur- 
ing this  period  rates  in  southeastern  territory 
were  fixed  according  to  no  coherent  plan,  and 
that  grossly  discriminating  and  relatively 
unreasonable  charges  were  collected  at  non- 
competitive points  on  almost  every  road. 

One  of  the  grave  results  of  these  sweeping 
reductions  was  the  opportunity  afforded  to 
dealers  in  favored  localities  to  load  up  their 
warehouses  with  stocks  of  goods  at  excess- 
ively low  transportation  charges.  Compet- 
ing dealers  at  less  favored  points  were 
denied  this  extraordinary  advantage  and 
their  business  suffered  accordingly.  Indeed, 
it  was  frankly  stated  at  the  investigation 
held  by  the  Commission  that  a controll- 
ing reason  for  the  continuance  of  the  inordi- 
nately low  rates  from  the  beginning  of  June 
until  the  1st  day  of  August  was  the  fact  that  a 
carrier  operating  an  important  system  had  en- 
tered into  contracts  with  a large  number  of  its 
customers  by  which,  as  a consideration  for 
routing  goods  wholly  by  its  line,  it  agreed  to 
keep  these  low  rates  in  effect  until  the  last 
mentioned  date. 

A merchant  so  situated  as  to  take  advantage 
of  the  reduced  rates,  by  getting  in  a large 
stock  while  these  rates  continued,  was  able  to 
compel  a competitor  located  at  a less  favored 
point  to  refrain  from  his  usual  competition,  or 
else  reduce  the  selling  price  of  his  goods  to  the 
extent  of  seriously  imparing  if  not  actually  de- 
stroying his  profits.  Such  monopolizing  ad- 
vantage amounted  to  the  difference  between 
the  old  and  the  new  rates.  This  was  particu- 
larly damaging  to  dealers  in  places  just  out- 
side of  southern  classification  territory,  the 
reductions  being  generally  confined  to  roads  in 
that  section. 

Considering  the  amount  of  southern  traffic, 
it  is  not  improbable  that  the  reduced  rates 
brought  little  or  no  profit  to  the  carriers,  and 
that  their  continuance  in  force  would  have 
been  ruinous  to  very  many  of  the  carrying  cor- 
porations. This  destructive  warfare  between 
the  carriers,  which  produced  so  much  injury 
to  a large  number  of  shippers  and  communi- 
ties, was  an  ill-considered  and  costly  effort  to 
punish  one  or  two  competing  carriers;  it 
changed  nothing,  taught  no  lessons  which  had 
not  been  learned  before,  brought  about  no  guar- 
antee of  future  observance  of  rates  by  the 
parties  whom  the  sweeping  cut  was  designed 
to  injure — merely  resulted  in  restoring  the  old 
rate  situation  and  old  opportunities  for  the 
secret  or  open  cutting  of  rates.  The  carriers 
had  an  extremely  costly  and  innocent  shipper’s 
a very  disastrous  experience,  with  no  perma- 
nent or  practical  advantage  to  either.  On  the 
contrary,  this  substantial  cutting  in  half  of 
competitive  point  charges,  and  .the  keeping  of 
the  reduced  rates  in  force  for  two  months,  has 
led  the  public  to  believe  more  firmly  than  ever 
that  these  lines  are  now  able,  to  say  nothing  of 
whatmight  be  done  under  thoroughly  impartial 
and  ecomonical  methods,  to  perform  transpor- 
tation services  for  very  much  less  than  the 
rates  in  force  before  and  since  the  reduction 
period. 

The  carriers  can  not  dispel  this  widespread 
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belief  by  saying  that  the  war  was  waged  for 
the  purposed  insuring  the  future  maintenance 
of  rates  by  competing  carriers,  for,  first,  it 
will  not  have  that  effect;  second,  the  people 
demand  lower  rates  if  they  can  be  afforded, 
and  the  acceptance  of  greatly  reduced  rates  for 
a protracted  period  furnishes  a convincing 
argument  to  shippers  that  lower  charges  are 
practicable.  The  public  cannot  well  under- 
stand why  carriers,  having  the  general  free- 
dom to  fix  their  own  charges,  should  be  willing 
or  able  to  carry  on  their  business  for  weeks 
and  months  at  such  great  loss  as  must  have 
been  entailed  by  these  great  reductions,  if  the 
old  rates  were  only  reasonable. 

We  find  in  the  statute  no  effectual  means  by 
which  to  prevent  a recurrence  of  rate  war  con- 
ditions. There  exists,  it  is  true,  the  power  to 
punish  for  violation  of  the  penal  provisions  of 
the  law,  and  we  are  morally  certain  that  such 
violations  did  take  place;  but  sufficient  evi- 
dence concerning  such  transactions  to  warrant 
recommendation  for  criminal  proceedings  has 
been,  as  usual,  extremely  difficult  to  secure. 
Though  it  was  clearly  for  the  interest  of  the 
southern  managers  to  fully  expose,  at  the  in- 
vestigation held  by  the  Commission,  their 
knowledge  of  secret  as  well  as  open  reduc- 
tions, not  a single  representative  of  the  carriers 
did  more  than  state  his  general  belief. 

We  know  that  when  the  cuts  were  made  rate 
sheets  were  not  filed  wilh  the  Commission  in 
the  manner  prescribed  by  law,  and  as  to  this 
failure  some  action  might  be  taken;  but  even 
here  the  situation  is  beclouded  with  assertions 
that  orders  for  such  filing  were  duly  issued 
and  with  excuses  based  upon  the  general  tariff 
confusion  which  prevailed  when  the  reduc- 
tions were  declared.  The  discriminations  and 
prejudices  resulting  from  the  wholesale  open 
reductions  of  rates  to  competitive  points  and 
general  neglect  of  noncompetitive  rates,  as  be- 
fore described,  might  form  the  basis  of  crimi- 
nal procedings,  but  the  greatest  difficulty  would 
be  encountered  in  establishing  the  necessary 
fact  that  such  discriminations  and  prejudices 
were  willfully  inflicted.  The  long  and  short 
haul  clause  properly  applied  would  largely  pro- 
tect the  prejudiced  communities,  but  the  car- 
riers refuse  to  accept  the  Commission’s  con- 
struction of  that  provision  or  to  obey  its  orders 
under  that  clause  pending  final  determination 
in  the  courts. 

One  course  of  action  which  might  have  a 
deterring  effect  upon  reckless  demoralization  of 
rates  in  the  future  would  be  suits  for  damages 
by  injured  parties.  The  Commission  entertains 
such  cases  when  the  complainants  also  seek  to 
regulate  present  rates  or  prevent  unlawful 
charges  in  the  future.  But  the  present  author- 
ity of  the  Commission  does  not  extend  to  pro- 
hibiting carriers  from  reducing  rates.  They 
may,  for  anything  contained  in  the  statute, 
carry  traffic  to  some  localities  for  as  low  a sum 
as  they  please,  and  other  places  or  dealers 
therein  must  seek  relief  in  more  or  less  tortu- 
ous legal  proceedings. 

The  situation  calls  for  a statutory  remedy. 
The  interests  of  railway  stockholders,  of  places 
and  dealers,  of  the  entire  public,  demand  pro- 
tection from  Congress  against  the  damaging 
exercise  of  rate  making  powers  by  railway  | 
managers  in  their  mad  fights  for  temporary  1 
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carrying  advantages  and  ruinous  endeavors  to 
punish  rival  carrying  interests.  The  evils  of 
unlimited  power  in  the  carriers  to  reduce  their 
rates  were  fully  set  forth  in  the  last  report  of 
the  Commission  under  the  head  of  “Limita- 
tion of  Rate  Reduction  to  Competitive  Points,” 
and  the  recommendation  then  made  for  such 
amendment  of  the  law  as  will  empower  the 
Commission  to  limit  these  reductions  is  ear- 
nestly renewed. 

Unreasonable  freight  rates  from  Chicago  and 
Cincinnati  to  Southern  points. 

On  the  29tb  of  May  last  the  Commission  filed 
its  report  and  decision  in  certain  cases  brought 
by  the  Chicago  and  Cincinnati  freight  bureaus, 
two  mercantile  associations,  against  carrying 
lines  to  Knoxville,  Chattanooga,  Rome,  At- 
lanta, Memphis,  Birmingham,  Anniston,  Sel- 
ma, and  other  points  in  the  southern  states. 

The  complainants  contended  that  rates  from 
Chicago  and  Cincinnati  to  Southern  points,  on 
commodities  embraced  in  classes  1 to  8,  in- 
clusive, of  the  Southern  Railway  & Steamship 
Association  classification,  were  unreasonable 
in  themselves,  and  also  that,  under  the  adjust- 
ment of  rates  from  the  east  and  west  to  the 
south,  the  eastern  cities  were  unduly  favored 
by  the  carriers  as  to  rates  on  these  numbered 
classes. 

The  cases  presented  questions  of  the  greatest 
importance  and  involved  traffic  from  Chicago, 
Cincinnati,  and  other  western  points  to  the 
south,  amounting  to  millions  of  dollars  annu- 
ally. After  due  hearing  and  examination  of 
voluminous  evidence  the  Commission  decided 
that  the  rates  complained  of  were  unreasonable, 
and  directed  their  reduction. 

The  defendant  carriers  relied  greatly  upon 
the  competition  of  water  lines  between  eastern 
and  southern  seaboard  points,  but  it  was  shown 
that  the  influence  of  such  competition  was  not 
sufficient  to  account  for  the  difference  in  rates 
per  ton  per  mile  from  the  eastern  and  western 
points  of  shipment  to  southern  destinations, 
aud  that  these  rates  per  ton  per  mile  on  Chicago 
and  Cincinnati  shipments  were  unnecessarily 
high  for  the  transportation  service  south  of  the 
Ohio  river,  or,  in  other  words,  in  Southern 
Railway  & Steamship  Association  territory. 
In  addition  to  this  it  clearly  appeared  that  the 
relatively  higher  rates  from  Chicago  and  Cin- 
cinnati and  other  western  points  to  the  south, 
on  the  numbered  classes  of  freight  than  those 
in  effect  from  the  east,  were  the  result  of  an 
agreement  between  eastern  and  western  car- 
riers, which  had  been  brought  about  through 
the  medium  of  the  above  named  association, 
and  that  it  was  one  of  the  avowed  objects  of 
such  association  to  secure,  by  adjustments  of 
rates,  the  transportation  by  eastern  lines,  from 
the  territory  set  apart  as  theirs,  of  merchandise 
or  manufactured  goods  covered  by  the  num- 
bered classes  in  the  southern  classification,  and 
to  assure  to  the  western  lines  the  transportation 
of  traffic  covered  by  the  lettered  or  lower 
classes  in  that  classification  from  the  territory 
apportioned  to  them. 

The  Commission  held  that  this  division  of 
traffic  through  the  maintenance  of  unreason- 
! able  rates  from  Chicago,  Cincinnati,  and  other 
I points  was  unlawful.  The  agreement  of  the 
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Southern  Association  was  also  held  to  be  in 
some  respects  similar  to  an  agreement  for  the 
pooling  of  freights  or  division  of  earDings, 
which  is  forbidden  in  the  fifth  section  of  the 
law.  It  was  plainly  established  that  these  ad- 
justments of  freight  rates  to  the  south  were  ar- 
bitrary, and  not  justified  by  considerations 
which  properly  enter  into  the  determination  of 
reasonable  or  relatively  reasonable  transporta- 
tion charges.  Therefore,  and  in  accordance 
with  the  conclusions  set  forth  in  its  report  on 
these  cases,  the  Commission  ordered  the  de- 
fendant carriers  engaged  in  transportation  from 
Chicago  or  Cincinnati  to  the  southern  points 
mentioned  not  to  charge  more  for  such  trans- 
portation of  freight  in  the  numbered  classes 
than  certain  rates  per  hundred  pounds  which 
were  set  forth  in  the  order. 

After  the  Commission’s  opinion  was  filed, 
but  before  its  order  was  issued  in  these  cases, 
rates  to  southern  territory  from  Chicago  and 
Cincinnati  were  so  greatly  lowered,  by  the  ex- 
tensive rate  reductions  made  through  the 
Southern  Railway  & Steamship  Association  in 
June,  as  to  be  far  below  the  maximum  rates 
prescribed  by  the  Commission. 

These  great  reductions  of  southern  rates, 
which  lasted  until  the  end  of  July,  are  discussed 
at  length  in  the  preceding  article.  During  this 
reduction  period  the  defendant  carriers  not 
only  complied  with  the  Commission’s  order  in 
these  cases,  but  went  far  beyond  its  require- 
ments. The  reduced  or  war  rates  in  force  from 
Chicago  and  Cincinnati  to  the  south  were  in 
most  instances  more  than  40  per  cent  below  the 
maximum  rates  prescribed  by  the  Commission, 
and  more  than  50  per  cent  less  than  those  com- 
plained of  and  kept,  in  force  by  the  carriers  up 
to  the  early  part  of  June. 

When  it  appeared  in  July,  from  a notice  filed 
with  the  Commission  by  the  Louisville  & 
Nashville  Railroad  Company,  that  it  intended, 
notwithstanding  the  order  of  the  Commission, 
to  restore  the  old  rates,  several  Cincinnati  firms 
applied  to  the  United  States  Circuit  Court  for 
the  Southern  District  of  Ohio  for  a decree  di- 
recting the  Louisville  & Nashville  Railroad 
Company  and  the  receiver  of  the  Cincinnati, 
New  Orleans  & Texas  Pacific  Railway  Com- 
nany  to  obey  the  order  of  the  Commission.  An 
order  was  granted  setting  the  case  for  hearing 
on  October  1,  and  enjoining  the  Louisville  & 
Nashville  Railroad  Company  in  the  meantime 
from  disobeying  the  order  of  the  Commission, 
but  with  leave  to  move  before  Circuit  Judge 
Lurton  or  District  Judge  Barr,  within  a 
specified  time,  for  a dissolution  of  the  injunc- 
tion. 

The  receiver  of  the  Cincinnati,  New  Orleans 
& Texas  Pacific  Railway  Company,  having 
been  appointed  by  the  circuit  court,  was  not 
enjoined.  The  Louisville  & Nashville  applied 
to  have  the  in  junction  dissolved,  and  a hearing 
was  had  before  Judge  Lurton,  who  granted  the 
motion.  The  principal  reasons  for  dissolving 
this  injunction  appear  to  have  been  that  the 
decision  of  the  Commission  did  not  amount  to 
a judicial  determination,  that  the  right  of  the 
petitioners  was  yet  to  be  established,  and  that 
therefore  this  was  not  a proper  case  for  a pre- 
liminary injunction.  The  opinion  granting  the 
motion  for  dissolution  states  that:  “If  it  be 

assumed  that  upon  an  application  for  a prelim- 
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inary  injunction  the  report  of  the  Commission 
is  to  be  regarded  as  making  out  a prima  facie 
case  of  illegal  rates,  that  effect,  on  such  an 
issue,  is  lost  when  an  issue  is  made  by  a sworn 
answer  upon  the  principal  conclusions  of  the 
report.”  It  is  also  stated  in  that  decision  that 
no  court  has  yet  granted  a preliminary  injunc- 
tion in  cases  brought  to  enforce  the  Com- 
mission’s orders.  We  have  inserted  in  the 
prayer  of  the  petition  in  every  such  case 
a request  for  the  preliminary  injunc- 
tion, but  the  point  has  not,  on  account  of  the 
adverse  position  taken  by  a court  in  one  of  the 
early  cases,  since  been  pressed  until  this  peti- 
tion was  brought.  There  seemed  in  this  case 
to  be  a difference  of  situation,  which  warranted 
the  granting  of  an  injunction  in  the  first  in- 
stance, and  justified  the  expectation  that  it 
would  be  continued  pending  the  trial. 

The  exceptional  character  of  this  case  arose 
from  the  fact  that  the  defendant  roads  had 
practically  conceded  the  justice  of  the  petition 
by  having  voluntarily  reduced  rates  in  effect 
for  about  two  months  after  the  Commission’s 
order  was  made,  which  were  in  most  instances 
more  than  40  per  cent  below  the  rates  which 
the  Commission  had  ordered  them  not  to  ex- 
ceed. This  was  deemed  sufficient  ground  up- 
on which  to  apply  for  the  preliminary  order, 
and  it  was  thought  that  an  injunction  which 
merely  restrained  the  carriers  from  increasing 
their  rates  above  the  much  higher  charges  al- 
lowed by  the  Commission  would  not  foreclose 
them  of  any  just  rights  during  the  pendency 
of  the  case  in  the  circuit  court. 

After  the  dissolution  of  the  preliminary  in- 
junction, the  defendants  proceeded  to  take  tes- 
timony at  New  York,  Manhattan  Beach,  Chi- 
cago, Nashville,  Atlanta,  and  other  places,  and 
the  petitioners  were  also  given  the  right  to  take 
rebutting  testimony. 

The  Chicago  complainants  not  having  taken 
formal  part  in  the  proceedings,  and  only  two 
of  the  defendants  having  been  made  parties 
thereto,  it  was  deemed  advisable  that  the 
Commission  should  orepare  and  file  a petition 
against  all  of  the  defendants  engaged  in  carry- 
ing south  from  the  two  places.  Upon  present- 
ing this  petition  before  Judge  Sage,  sitting  in 
the  same  court  in  Cincinnati,  an  order  was 
issued,  upon  motion  of  the  United  States  at- 
torney, requiring  the  defendants  to  answer  on 
or  before  October  22  and  to  appear  before  the 
court  on  November  19  and  show  cause  from 
the  record  made  before  the  Commission  why 
its  order  should  not  be  enforced;  and  the  Com- 
mission was  also  required  to  produce  such 
record  before  the  court.  In  the  event  of  fail- 
ure on  the  part  of  defendants  to  make  such 
showing  from  the  record  before  the  Commis- 
sion, they  were  allowed,  if  they  should  so  desire, 
to  produce  additional  material  evidence  to  jus- 
tify their  disobedience  of  the  Commission’s  or- 
der. It  was  further  set  forth  in  this  prelimin- 
ary order  of  the  court  that,  in  accordance  with 
the  provisions  of  section  16  of  the  Act,  the  pro- 
ceeding should  be  conducted  without  the 
formal  pleadings  and  proceedings  applicable  to 
ordinary  suits  in  equity,  and  in  such  summary 
manner  as  to  expedite  the  hearing  and  deter- 
mination of  the  cause. 

Whatever  the  outcome  of  this  proceeding 
may  be,  it  is  clear  to  us  that  the  practice,  which 
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this  order  of  Judge  Sage  was  intended  to 
modify,  of  permitting  defendant  carriers  to 
take  unlimited  testimony,  including  so-called 
expert  testimony  of  interested  railroad  officials, 
to  ignore  entirely  the  evidence  which  was  sub- 
mitted to  the  Commission,  and  disregard  the 
primary  question  as  to  whether  there  was  such 
material  error  in  the  Commission’s  findings  of 
fact  from  such  evidence,  or  in  its  conclusions 
based  upon  such  findings,  as  would  make  its 
order  thereon  unlawful,  was  full  of  embarrass- 
ments and  delays,  and  plainly  at  variance  with 
the  requirements  of  the  sixteenth  section. 

The  formal  prayer  used  in  this  petition  of 
the  Commission  for  the  enforcement  of  its  or- 
der, together  with  the  motion  filed  by  the  dis- 
trict attorney  and  the  preliminary  order  issued 
by  Judge  Sage,  are  published  in  Appendix  — 
for  convenient  future  reference. 

The  following  statement  of  rates  in  force 
when  the  Cincinnati  and  Chicago  complaints 
were  filed  with  the  Commission,  of  reduced 
rates  kept  in  effect  by  the  carriers  from  early 
in  June  to  August  1,  1894,  of  maximum  rates 
prescribed  by  the  Commission,  and  of  rates  in 
force  since  August  1,  using  rates  to  Atlanta  for 
illustration,  will  show  the  slight  regard  which 
the  carriers  paid  to  “obtaining  necessary  re- 
venue” when  they  determined  to  cut  the  rates, 
the  great  margin  between  such  reduced  rates 
and  the  maximum  rates  prescribed  by  the  Com- 
mission, and  the  moderate  reductions  from 
present  rates  which  compliance  with  our  orders 
would  require: 

Cincinnati  to  Atlanta. 


Classes. 

1. 

2. 

3. 

4. 

5. 

6. 

Kates  complained  of 

107 

92 

81 

68 

56 

46 

Carriers  cut  rates 

38 

32 

28 

24 

20 

16 

Commissioners’  maximum  rates. 

86 

73 

60 

45 

35 

27 

Carriers’  present  rates 

107 

92 

81 

68 

56 

46 

Since  the  suit  to  enforce  our  order  in  these 
cases  was  instituted  all-rail  rates  from  New 
York  and  other  eastern  cities  to  southern  points 
have  been  advanced  4 cents  per  hundred 
pounds,  on  classes  1,  2,  8,  4,  and  H,  and  3 
cents  per  hundred  pounds  on  the  other  classes, 
of  the  Southern  Railway  & Steamship  Asso- 
ciation. This  advance  makes  some  change  in 
the  relation  of  all  rail  rates  from  the  east  to 
the  south,  as  compared  with  those  from  Chica- 
go, Cincinnati,  and  other  western  points  to 
southern  territory.  The  former  rates  had  been 
in  effect  for  a number  of  years,  and  this  action 
of  the  carriers  may  have  been  taken  with  a 
view  to  its  effect  upon  the  proceeding  to  en- 
force our  order  in  these  Chicago  and  Cincinnati 
cases,  although  our  decision  was  based  mainly 
upon  facts  showing  that  the  rates  complained 
of  are  unreasonable  in  themselves. 

Unreasonable  rates  on  wheat. 

Two  cases  which  involved  the  reasonable- 
ness of  transportation  charges  on  wheat  from 
shipping  points  in  the  state  of  Washington  to 
Portland,  Or.,  were  decided  during  the  year. 
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Correspondingly  lower  rates  for  the  carriage 
of  food  products  from  Kansas  and  Nebraska 
points  to  Chicago  were  used  by  the  complainant 
in  one  of  the  cases  to  establish  his  claim  of  un- 
reasonable charges  from  Pullman,  Wash.,  to 
Portland,  but  this  was  held  not  to  be  a safe 
criterion  by  which  to  measure  the  reasonable- 
ness of  charges  in  sections  of  the  country 
where  the  expenses  of  transportation  and  other 
conditions  of  operation  are  widely  different. 
Comparison  was  also  made  by  this  complain- 
ant with  the  existing  rate  of  charges  in  force 
over  a rival  line  from  Pendleton,  Or.,  to 
Seattle,  Wash.,  and  this  was  held  to  be  proper; 
transportation  rates  in  force  on  lines  of  rival 
companies  or  on  different  branches  or  lines  of 
the  same  company  have  a bearing  upon  and 
are  entitled  to  consideration  in  connection  with 
the  question  of  reasonable  charges  for  trans- 
portation services  rendered  under  like  condi- 
tions. 

Substantial  reductions  in  the  rate  complained 
of  having  been  made  since  this  case  was  heard, 
and  which  justified  the  expectation  of  further 
reasonable  modifications,  an  order  directing 
additional  reductions  was  not  deemed  justifi- 
able ; but  the  complainant  was  held  entitled  to 
a refund  of  charges  paid  on  a carload  of  wheat 
between  Pullman  and  Portland,  equal  to  the 
difference  between  the  rate  complained  of  and 
the  rate  in  effect  when  the  case  was  decided. 

The  other  case  involved  rates  on  wheat  from 
Ritzville,  Wash.,  to  Portland,  Or.,  over  two 
lines,  one  much  longer  and  much  more  expen- 
sive than  the  other,  the  longer  and  more  expen- 
sive being  operated  by  one  carrier,  while  the 
more  direct  and  less  expensive  route  was  over 
continuous  lines  operated  by  more  than  one 
carrier. 

The  nature  of  the  questions  in  this  case  are 
shown  by  the  Commission’s  rulings  that  it  is 
the  right  of  shippers  to  have  their  goods  car- 
ried, and  the  duty  of  carriers  to  forward 
freights,  by  the  least  expensive  routes  at  rea- 
sonable through  rates  ; that  the  rate  in  ques- 
tion must  be  reasonable  for  the  transportation 
by  the  shorter  and  less  expensive  route  ; that 
that  making  a uniform  rate  on  the  same  pro- 
duct from  all  points  in  a large  producing  dis- 
trict is  only  justifiable  under  special  and  ex- 
ceptional circumstances,  and  is  not  to  be  en- 
couraged where  the  difference  in  the  transpor- 
tation expenses  from  the  various  parts  of  such 
distrtct  is  considerable  and  substantial ; that 
the  same  rate  over  a district  so  extensive  as 
the  one  shown  in  this  case  denies  to  the  pro- 
ducer nearer  the  market  the  advantages  of  his 
location,  for  which  he  receives  no  compensa- 
tion in  the  fact  that  such  rate  was  established 
to  enable  a railroad  company  to  sell  its  lands 
more  distant  from  markets  at  better  prices  ; 
that  to  make  railroad  investments  as  secure  as 
other  property,  reasonable  rates  should  be  lib- 
eral until  earnings  are  sufficiently  large  for  a 
fair  return  on  actual  expenditure,  bnt  where 
the  market  price  of  a commodity  yields  but 
scant  return  for  labor  and  expense  of  produc- 
tion, the  cost  of  transportation  needs  to  be  as 
moderate  as  may  be  consistent  with  justice  to 
the  carrier ; that  where  a carrier  leased  and 
made  the  road  of  another  company  a part  of 
its  system,  the  agreed  rental  cannot  be  ac- 
cepted as  the  amount  which  the  leased  prop- 
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■*;rty  must  earn,  and  the  lessee  may  retain,  be- 
fore any  reduction  can  be  made  in  rates  over 
the  leased  line;  that  where  two  carriers  stipu- 
lated for  a division  of  traffic  and  agreed  that 
when  one  carried  traffic  belonging  to  the  other 
but  one-half  of  the  charges  should  be  retained 
for  the  transportation  service,  some  reduction 
in  the  rate  was  warranted  in  the  light  of  this 
arrangement  in  connection  with  the  other  facts 
in  the  case. 

UNJUST  CLASSIFICATION. 

In  a case  involving  the  justice  of  classifying 
window  shades  in  class  1 of  the  official  classi- 
fication and  charging  first-class  rates  for  the 
transportation  of  that  commodity,  it  appeared 
that  the  complainants  had  been  wrongfully 
billing  this  freight  as  “ Window  hollands,”  and 
had  thereby  secured  a third  instead  of  first 
class  rating  ; that  although  this  practice  was 
known  to  the  carriers,  they  failed  to  correct 
such  billing  by  the  shippers  on  reception  of 
the  freight  at  the  point  of  shipment,  or  to  in- 
voke the  protection  of  the  law  by  reporting 
such  wrongful  billing  for  prosecution  ; that, 
through  the  agency  of  the  carriers’  inspection 
bureau  in  the  west,  a good  deal  of  this  im- 
proper billing  by  complainants  had  been  cor- 
rected and  the  proper  rates  charged  at  destina- 
tion ; that  the  complainants  had  meanwhile 
been  endeavoring,  without  success,  to  obtain 
-a  reduction  of  the  window  shade  classification 
by  application  to  the  classification  committee, 
and  finally  determined  to  seek  relief  before  the 
Commission.  When  the  case  was  heard,  the 
defendants  set  up  these  apparent  violations  of 
the  law  by  complainants  as  a bar  to  a decision 
on  the  merits.  The  following  statement  and 
ruling  on  this  question  is  taken  from  the  Com- 
mission’s report  in  this  case  : 

It  is  not  within  our  province  to  adjudicate 
whether  any  person  has  or  has  not  so  demeaned 
himself  as  to  violate  the  penal  provisions  of  the 
Act  to  Regulate  Commerce  ; that  is  matter  for 
determination  by  a court  of  competent  juris- 
diction in  a proceeding  where  the  accused  may 
avail  himself  of  his  constitutional  right  of  trial 
by  jury,  and  nothing  said  herein  should  be 
construed  as  assumiug  to  decide  any  such 
question  ; but  this  Commission  has  authority 
to  determine  what  effect  the  admitted  or  proven 
acts  of  parties  shall  have  upon  the  standing  of 
such  parties  in  cases  before  it.  We  took  this 
view  in  the  case  of  Ottinger,  a ticket  broker 
( Oitinger  v.  'Southern  Pac.  R.  Co.  1 Inters. 
Com.  Rep.  607)  and  in  the  case  of  Slater,  a 
•disappointed  applicant  for  an  annual  pass.  Sla- 
ter v.  Northern  Pac.  R.  Co.  2 Inters.  Com.  Rep. 
248.  The  Commission  refused  to  entertain  the 
complainant  of  the  the  ticket  broker,  and  de- 
clined to  assist  complainant  Slater  in  retaliat- 
ing upon  the  carrier  for  revoking  his  annual 
pass  ; but  the  Commission  did,  nevertheless, 
for  the  guidance  of  the  carrier  and  in  the  in- 
terest of  the  general  traveling  public,  consider 
and  rule  upon  the  question  presented  by  the 
facts  in  that  case.  We  think  this  indicates  the 
rule  which  should  be  followed  in  this  case  : 
Where  it  appears  that  a complainant  has  in- 
voked the  aid  of  the  law  for  the  purpose  of 
securing  what  he,  with  the  acquiescence  of 
the  carrier,  had  previously  obtained  in  appar- 
4 Inter  S. 


ent  contravention  of  the  law,  such  acquiescing 
carrier  will  not  be  held  entitled  to  plead  viola- 
tions of  the  law  by  complainant  in  bar  of  a de- 
cision on  the  merits,  nor  will  the  individual 
interests  of  the  complainant  be  taken  into  con- 
sideration ; but  the  Commission  will  examine 
the  evidence  and  make  such  report  thereon 
as,  under  the  provisions  of  the  law,  the  rights 
of  other  shippers  and  the  public  generally 
may  require.  If,  independently  of  any  action 
or  interest  of  complainants,  the  conduct  of  de- 
fendants with  reference  to  the  transportation 
which  is  the  subject  of  the  proceeding  is  shown 
by  the  evidence  to  be  unlawful,  it  is  our  duty 
to  execute  and  enforce  the  statutory  provisions 
applicable  thereto. 

Upon  consideration  of  these  facts  in  this 
case,  and  independently  of  any  action  or  inter- 
est of  the  complainants,  it  seemed  clear  that 
window  shades  should  not  be  charged  higher 
rates  than  the  more  valuable  article  known  as 
window  holland  or  shade  cloth,  which  the 
carriers  had  placed  in  class  3,  and  defendants 
were  ordered  to  reduce  their  rating  of  window7 
shades  accordingly. 

The  defendants  did  not  fully  comply  with 
the  order,  but  restricted  the  new  rating  to  west 
bound  traffic,  and  upon  the  refusal  of  the  offi 
cial  classification  committee  to  reduce  window 
shades  to  class  3 in  that  classification,  the  de- 
fendant carriers  rescinded  the  action  taken  by 
them  in  the  direction  of  obedience  to  the  or- 
der. Whereupon  the  Commision  filed  a peti- 
tion for  enforcement  of  its  ruling  in  the 
United  States  Circuit  Court  for  the  Northern 
District  of  New  York,  and  the  case  has  been 
argued  and  submitted  for  decision. 

The  Form , Contents,  and  Publication  of  Rate 

Schedules,  and  the  Authority  for  Making 

and  Filing  Joint  Tariffs. 

The  various  difficulties  connected  with  the 
form  and  contents  of  tariff  schedules,  the  im- 
portance of  uniformity  in  their  arrangement 
and  simplicity  in  their  statements,  and  the 
duty  of  bringing  them  into  conformity  with 
the  requirements  of  the  statute,  have  been 
matters  of  concern  to  the  Commission  from 
the  time  of  its  organization.  The  amending 
Act  of  March  2,  1889,  empowered  the  Com- 
mission to  “ determine  and  prescribe  the  form 
in  which  the  schedules  required  by  this  section 
(8)  to  be  kept  open  to  public  inspection  shall 
be  prepared  and  arranged,”  and  to  “change 
the  form  from  time  to  time  as  shall  be  found 
expedient.”  It  was  thought  preferable  to 
bring  about  reforms  in*  the  arrangement  and 
contents  of  tariffs  through  the  voluntary  ac- 
tion of  railroad  managers  rather  than  by  is- 
suing explicit  and  compulsory  orders;  and  in 
pursuance  of  this  policy,  and  to  obviate  the 
necessity  of  voluminous  correspondence  con- 
cerning matters  of  detail,  the  Commission 
published  in  December,  1891,  a pamphlet, 
prepared  by  its  auditor,  W'hich  contained  a 
statement  of  its  views  regarding  the  form  and 
manner  of  making  and  filing  tariff  rate  sheets 
and  schedules.  The  pamphlet  was  widely 
distributed  among  railroad  officials  and  was 
also  set  forth  in  appendix  to  our  fifth  annual 
report  to  Congress.  The  directions  contained 
in  the  pamphlet  were  not  generally  followed. 
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however,  and  it  became  evident  that  some- 
thing more  than  suggestions  for  improvement 
would  be  required. 

The  publication  of  tariffs  in  convenient 
form,  adequate  in  statement  and  properly  au- 
thenticated, is  essential  to  the  enforcement  of 
reasonable  rates  and  impartial  treatment.  So 
far  as  possible  the  schedules  should  be  simple 
in  arrangement,  ample  in  their  disclosures, 
and  free  from  ambiguity.  Otherwise,  the 
opportunity  is  afforded  for  evading  the  law  by 
discriminating  practices  and  unjust  exactions. 
This  is  peculiarly  true  of  joint  tariffs  issued 
by  two  or  more  carriers  whose  connected  roads 
are  operated  as  a single  and  continuous  line. 
The  increased  and  often  enormous  mileage 
which  is  thus  covered  by  joint  action  as  to 
rates,  the  great  volume  of  traffic  which  there- 
by receives  speedy  and  uninterrupted  move- 
ment, and  the  temptations  to  favoritism  arising 
from  competition  between  rival  systems  render 
it  specially  necessary  that  the  public  schedules 
under  which  business  of  this  character  is  con- 
ducted should  answer  all  the  requirements  of 
the  statute. 

That  many  of  the  joint  tariffs  now  employed 
are  not  in  accord  with  these  provisions  is  prac- 
tically admitted  by  railway  managers.  They 
are  often  faulty  in  form,  imperfect  or  ambigu- 
ous in  disclosures,  and  generally  lacking  in 
proper  evidence  of  their  authenticity.  When 
such  a tariff  is  filed  by  one  of  the  associated 
lines  only,  as  is  usually  the  case,  if  the  othgr 
participating  carriers  are  not  designated  and 
no  proof  of  their  concurrence  is  furnished,  it 
is  quite  possible  for  the  latter  to  avoid  liability, 
when  charged  with  criminal  misconduct  in 
respect  of  a joint  rate  so  issued,  by  denying 
knowledge  of  its  existence  or  consent  to  its 
publication,  although  the  fact  that  they  carried 
traffic  apparently  under  that  tariff  may  be 
clearly  established.  When  such  avenues  of 
escape  and  evasion  are  afforded  by  the  rate 
sheets  in  common  use,  there  must  be  something 
at  serious  fault  in  theircontents  and  construc- 
tion. Defects  in  tariff  schedules  provide  op- 
portunity for  inhibited  practices  which  might 
not  otherwise  be  available,  and  tend  to  defeat 
in  greater  or  less  degree  the  beneficial  pur- 
poses of  publicity.  More  than  this,  they  indi- 
cate a measure  of  disrespect  for  the  law  and 
a disposition  to  avoid  its  wholesome  restraints. 
They  render  its  enforcement  in  many  cases 
impracticable,  weaken  the  authority  of  its  va- 
rious restrictions,  and  not  unfrequently  prove 
an  aid  to  prohibited  and  inequitable  dealings 
between  shipper  and  carrier. 

The  Commission  determined  in  January  last 
to  more  directly  and  formally  exert  the  au- 
thority conferred  by  the  amendment  of  1889, 
and  to  this  end  the  following  circular  letter 
was  issued  on  the  20th  of  that  month: 

The  Commission  having  determined  to  pre- 
scribe the  form  of  schedules  of  rates  and 
charges  required  by  the  Act  to  Regulate  Com- 
merce to  be  kept  open  to  public  inspection,  in 
accordance  with  authority  conferred  by  the 
sixth  section  thereof,  and  desiring  that,  while 
fully  meeting  the  requirements  of  the  law,  the 
form  adopted  shall  not  be  unnecessarily  bur- 
densome to  the  railways  by  reason  of  the  ex- 
pense or  otherwise,  it  is  thought  proper  to  in- 
vite the  carriers  subject  to  the  Act  to  send  rep- 
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resentatives  to  a conference  to  be  held  at  the. 
office  of  the  Commission  in  Washington  on 
Monday,  February  12,  1894,  when  opportu- 
nity will  be  afforded  to  offer  suggestions  re-r 
garding  the  preparation  of  such  a form — espe- 
cially suggested  as  to  a form  of  joint  tariffs — 
as  will  comply  with  the  requirements  of  the 
statute.  In  the  meantime  the  Commission 
will  be  glad  to  receive  suggestions  by  letter 
from  those  interested. 

The  conference  was  held  on  February  12 
and  14,  1894  ; a second  conference  on  March 
18,  and  on  September  8 the  Commission  filed 
and  subsequently  issued  a report  containing 
its  conclusions  and  order  in  this  matter.  Car- 
riers were  required  by  the  order  to  comply  gen- 
erally with  the  rules  laid  down  in  the  pamph- 
let of  December,  1891,  above  mentioned;, 
and  to  show  distinctly  upon  all  future  joint 
tariffs,  and  upon  future  amendments  and  sup- 
plements to  existing  joint  tariffs,  the  names  of 
the  several  parties  thereto ; and  whenever 
named  as  parties  to  joint  tariffs,  or  any  such 
amendment  or  supplement,  tiled  and  published 
by  another  carrier,  to  forthwith,  upon  the  pub- 
lication thereof,  tile  with  the  Commission  a 
statement  or  certificate  showing  their  accept- 
ance of  and  occurrence  therein,  and  making 
themselves  parties  thereto.  A form  to  be 
used  in  making  such  statement  was  added  to 
the  order.  The  opinion  and  order  of  the  Com- 
mission in  this  matter  are  set  forth  in  full  in 
Appendix  to  this  report. 

Closely  connected  with  this  matter  of  form 
and  contents  of  rate  sheets  is  the  statutory  re- 
quirement that  every  carrier  subject  to  the  law 
“shall  keep  its  schedules  of  rates,  fares,  and 
charges  open  to  public  inspection  that  they 
shall  “ be  plainly  printed  in  large  type,”  and 
that  “ copies  for  the  use  of  the  public  shall  be 
posted  in  two  public  and  conspicuous  places 
in  every  depot,  station,  or  office  of  such  car- 
rier where  passengers  or  freight,  respectively, 
are  received  for  transportation  in  such  form 
that  they  shall  be  accessible  to  the  public  and 
can  be  conveniently  inspected.” 

We  have  reason  to  believe  that  this  manda- 
tory provision  of  the  statute  has  been  neglected 
to  a greater  extent  than  has  been  generally 
supposed.  We  have  been  informed  that  a 
practice  of  posting  a notice  that  tariffs  can  be 
inspected  on  application  to  the  agent,  keeping 
the  rate  sheets  in  a drawer  in  the  office  of  the 
agent,  and  handing  them  out  upon  the  request 
of  shippers,  has  been  adopted  by  more  than 
one  carrier  subject  to  the  law. 

This  practice  is  in  clear  violation  of  the  plain 
requirement  in  the  statute  for  the  posting  in 
two  public  and  conspicuous  places  of  the  rate 
sheets  themselves.  Agents  may  not  be  aware 
that  they  are  liable  to  fine  and  imprisonment 
for  failure  to  fully  discharge  this  duty  to  post 
duplicate  copies  of  each  tariff ; and  the  man- 
agers of  roads  who  have  charge  of  this  branch 
of  railroad  business  may  not  fully  understand 
that  failure  on  their  part  to  have  this  duty  per- 
formed will  render  them  subject  to  like  pun- 
ishment. Neither  is  it  generally  appreciated 
that  a circuit  court  has  express  statutory  power, 
upon  failure  of  a carrier  to  comply  with  the 
provisions  of  section  6 of  the  Act,  to  restrain, 
by  injunction,  any  such  common  carrier  from 
receiving  or  transporting  interstate  traffic  un- 
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til  it  shall  comply  with  such  provisions.  The 
carriers  cannot  neglect  or  evade  duties  required 
to  be  performed  by  this  section  and  expect 
«uch  neglect  or  evasion  to  be  looked  upon  as 
mere  disregard  of  directory  provisions  of  law 
which  are  not  material  to  any  interest.  Such 
omission  or  evasion  constitutes  a denial  of  pub- 
lic and  individual  rights,  which  the  statute  de- 
clares to  be  both  neglect  of  a civil  duty  and  a 
criminal  offense. 

The  Commission  cannot,  in  the  nature  of 
things,  keep  itself  informed  in  regard  to  the 
proper  posting  of  passenger  and  freight  rates 
at  stations  on  the  various  roads.  It  must  de- 
pend largely,  if  not  wholly,  upon  statements 
in  relation  to  such  posting  from  shippers  and 
others  who  may  be  interested.  There  should 
not,  however,  be  any  necessity  for  complaint 
of  a carrier’s  failure  to  keep  its  rates  properly 
posted.  This  provision  of  the  law  is  plain  and 
easily  understood,  and  its  enforcement  will  in 
cases  be  vigorously  pressed. 

The  malicious  propensity  of  some  persons 
to  mutilate  or  destroy  all  kinds  of  public  no 
lices  is  sometimes  advanced  to  excuse  failure 
to  keep  tariffs  properly  posted.  Carriers  should 
instruct  their  agents  to  use  the  utmost  diligence 
in  discovering  and  prosecuting  these  offenders 
under  local  laws  applicable  to  the  case.  We 
are  aware,  however,  that  this  remedy  may  not 
always  be  sufficient,  and  that  it  may  sometimes 
be  difficult  to  impress  the  local  court  with  the 
fact  that  tariffs,  besides  being  public  notices, 
^re  also  a species  of  property,  costly  to  con- 
struct, necessary  to  the  carrier’s  business,  often 
difficult  to  duplicate,  and  valuable  for  refer- 
ence to  the  public,  as  well  as  to  the  carriers, 
even  after  they  have  ceased  to  be  in  force. 

An  amendment  to  the  Federal  law  making 
it  a misdemeanor  for  any  person  to  mutilate, 
destroy  or  remove  any  tariff  or  schedule  of 
rates,  fares,  and  charges,  posted  by  any  com- 
mon carrier  subject  to  the  Act  to  Regulate  Com- 
merce, as  the  rates,  fares,  or  charges  in  force 
over  its  lines  for  the  carriage  of  interstate  traf- 
fic, whether  applying  to  passengers  or  freight, 
and  providing  a suitable  fine  for  such  offenses, 
would  go  far  toward  insuring  the  safety  of 
posted  schedules. 

THE  CLASSIFICATIONS  OF  FREIGHTS. 

The  transportation  of  freight  involves  deal- 
ing with  thousands  of  commodities  presenting 
infinite  variation  in  kind,  use,  weight,  bulk, 
value,  ease  of  handling,  and  risk  of  carriage. 
Dividing  the  general  commerce  of  the  country 
into  classes  is  clearly  necessary  to  any  certain 
and  convenient  process  of  making  rates,  and  I 
to  even  an  approximately  just  and  reasonable 
apportionment  of  necessary  transportation  rev- 
enue among  the  kiuds  of  traffic  carried  ; in 
short,  classification  must  be  considered  an  in- 
dispensable feature  of  railroad  operation. 

Classification  is  the  foundation  of  rate-mak- 
ing. The  growth  of  the  system  from  the  orig- 
inal custom  of  an  independent  classification 
for  each  road  to  the  adoption  of  the  three 
classifications  now  in  general  use  in  eastern, 
southern,  and  western  territory,  respectively, 
and  together  covering  the  whole  country,  has 
been  described  in  our  former  reports  to  Con- 
gress. With  the  development  of  through 
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transportation  facilities,  these  consolidations 
of  classifications  mark  our  progress  toward 
that  harmonious  railroad  operation  which  is  so 
desirable  for  the  public  interest,  and  which 
may  be  fully  attained  through  extension  of 
railway  facilities  and  simplified  methods  of 
rate-making  and  management. 

A most  important  step  which  should  now  be 
taken  in  this  direction  is  to  provide  for  the 
whole  country  a single  classification  of  commo- 
dities, a general  plan  or  foundation  upon  which 
to  base  all  freight  charges.  That  this  is  en- 
tirely practicable  is  demonstrated  by  the  great 
advance  which  has  already  been  made  toward 
uniformity,  and  by  the  fact  that  such  progress 
could  not  have  been  attained  without  the  sub- 
ordination of  business  and  carrying  interests 
in  various  localities  to  the  commercial  and 
transportation  conveniences  of  the  country  at 
large.  The  accomplishment  of  uniform  classi- 
fication involves  only  a continuance  of  the 
work  upon  the  line  of  rendering  individual  in- 
terest and  local  advantage  subservient  to  the 
general  welfare.  That  this  will  not  require 
any  real  sacrifice  or  injuiry  is  proven  by  the 
absence  of  any  proposition  to  retrace  a single 
step  in  the  work  which  has  been  done  toward 
securing  uniformity;  on  the  contrary,  all  in- 
terested parties  concede  the  great  desirability, 
and  most  commercial  interests  urge  the  neces- 
sity, of  a single  freight  classification. 

There  has  been  no  appreciable  advance  in 
this  direction  since  the  report  of  the  carriers’ 
committee  on  uniform  classification  in  June, 
1890.  We  can  ascribe  much  of  the  failure  on 
the  part  of  carriers  to  attain  any  material 
progress  during  the  past  four  years  to  the  fact 
that  the  three  classifications  now  in  use  have 
been  separately  developed  by  associated  lines 
operating  in  sections  of  the  country  correspond- 
ing to  those  in  which  the  classifications  respect- 
ively apply.  Thus,  the  Trunk  Line  Associa- 
tion with  its  allied  Central  Traffic  Association, 
which  have  the  official  classification  in  charge, 
occupy  the  territory  east  of  the  Mississippi 
and  north  of  the  Ohio  and  Potomac  rivers;  the 
Southern  Railway  & Steamship  Association, 
through  which  the  classification  of  that  name 
is  controlled,  is  composed  of  roads  operating 
east  of  the  Mississippi  and  south  of  the  Poto- 
mac and  Ohio  rivers;  and  the  Western  Fi eight 
Association,  with  kindred  organizations,  as- 
sumes direction  of  the  western  classification, 
which  is  applied  generally  throughout  the  ter- 
ritory west  of  the  Mississippi.  The  carriers 
so  associated  having  brought  about  a practi- 
cally uniform,  though  still  unsatisfactory, 
classification  for  each  of  these  sections,  we  are 
I now  confronted  with  the  task  of  revising  and 
consolidating  the  three  classifications  into  one. 

The  fact  that  the  existing  stage  in  this  work 
has  been  reached  through  independent  action 
and  control  in  three  great  sections  of  the  coun- 
try, rather  than  by  general  and  gradual  prog- 
ress brought  about  through  common  authority, 
makes  the  last  step  all  the  more  difficult.  The 
postponed  necessity  of  reconciling  or  discard- 
ing conflicting  transportation  customs  in  the 
east,  south,  and  west,  so  far  as  may  be  requi- 
site to  the  work  of  unification,  must  now  be 
met.  Though  this,  as  before  indicated,  is 
merely  continuing  the  old  line  of  action  in  a 
wider  field,  the  present  necessity  for  such  lev- 
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eling  of  sectional  preferences  and  customs  ap- 
pears, in  view  of  the  virtual  abandonment  of 
effort  by  the  carriers  during  the  past  four 
years,  to  call  for  the  intervention  of  Federal  au- 
thority. Each  group  of  carriers  has  accom- 
plished its  separate  task,  but  the  three  groups 
seem  unable  to  agree  upon  and  enforce  a gen- 
eral plan  of  classification;  the  limit  of  volun- 
tary action  which  the  carriers  of  the  country, 
thus  territorially  grouped  and  associated,  can 
be  expected  to  take,  has  apparently  been 
reached. 

This  emphasizes  the  individual  and  joint  ap- 
peals made  to  Congress  by  commercial  bodies 
and  railroad  commissions,  and  the  yearly  rec- 
ommendations of  this  Commission  for  legis- 
lative action  upon  this  subject ; and  it  also 
goes  far  to  prove,  what  most  railroad  managers 
and  the  great  body  of  the  public  generally  be- 
lieve, that  uniform  classification,  though  nec- 
essary to  business  certainty  and  fair  treatment , 
of  railway  patrons,  depends  upon  the  passage 
of  a statute  requiring  its  accomplishment. 

Consideration  of  the  situation  leads  us  to  be- 
lieve that  this  dependence  upon  the  exercise  of 
Federal  authority  may  lead  to  greater  public 
benefits  than  would  or  could  have  been  con- 
ferred if  uniform  classification  had  been  se- 
cured through  the  voluntary  action  of  the 
carriers.  Something  more  than  unification  of 
the  present  classification  is  necessary  to  the 
satisfactory  working  of  a generally  applied 
plan.  Consolidation  alone  would  be  highly 
valuable,  because  it  would  furnish  a common 
basis  of  rate  making,  and  infuse  into  the 
business  of  transportation  a degree  of  certainty 
and  consistency  which  can  be  secured  in  no 
other  way;  but  connected  with  this  is  the  insep- 
arable and  important  circumstance  that  cor- 
rections of  such  uniform  classification  will  be 
constantly  sought  by  interested  parties,  and 
will  frequently  appear  necessary  from  the  needs 
of  traffic  and  changes  in  commercial  and  car- 
rying conditions.  If  we  are  to  have,  through 
Congressional  action,  the  compulsory  use  of  a 
single  classification  by  all  railroads  engaged  in 
interstate  commerce,  the  regulating  authority, 
charged  with  the  direct  or  alternative  duty  of 
making  the  classification,  should  also  be  re- 
quired to  amend  it  from  time  to  time  as  may 
appear  necessary. 

A statement  of  some  of  the  difficulties  which 
now  attend  efforts  to  secure  necessary  changes 
in  the  present  classifications  may  not  be  out  of 
place.  Disobedience  of  orders  of  the  Commis 
sion,  involving  the  correction  of  an  existing 
classification,  are  often  based  upon  the  refusal 
of  carriers,  not  parties  to  the  proceeding,  but 
members  of  the  classification  association,  to 
sanction  the  required  change.  While  this  is 
mere  pretension  of  inability  to  obey  the  order, 
it  is  still,  under  such  practical  coercion  of  the 
defendants  by  other  lines,  sufficient  to  defeat 
just  regulation  for  the  very  considerable  time 
necessary  to  obtain  enforcement  of  the  order 
through  judicial  process.  The  common  con- 
trol exercised  over  classification  in  the  east, 
west,  and  south  by  associated  carriers  in  those 
sections  has  been  found  powerful  enough  to 
prevent  compliance,  otherwise  easy,  with  re- 
quirements of  the  statute  as  set  forth  in  the 
rulings  of  the  Commission. 

There  are  also  a great  many  rules  and  reg- 
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ulations  contained  in  the  present  classifications 
which,  if  retained  in  the  uniform  classification, 
ought  to  be  simplified,  and  which,  as  now  ap- 
plied, are  often  the  subject  of  controversy 
before  the  Commission.  This  involves  rules  as 
to  mixed  car  loads,  carload  weights,  released 
and  unreleased  shipments,  character  of  ship- 
ment in  respect  to  form,  size,  or  the  kind  of 
package  used,  and  a considerable  number  of 
other  rules,  the  imposition  of  which  by  a body 
of  carriers  controlling  the  classification  may 
tend  to  obstruct  proper  regulations  when  ap- 
plied to  particular  carriers  complained  against 
in  proceedings  before  the  Commission. 

These  and  other  similar  embarrassments 
would  obviously  be  much  more  serious  under 
a classification  made  and  controlled  by  all  the 
carriers.  On  the  other  hand,  the  great  major- 
ity of  such  difficulties  can  and  should  be  re- 
moved through  duly  authorized  administrative 
regulation  of  such  classification.  A reasonable 
and  suitable  uniform  classification,  promptly 
amended  as  general  experience  shall  from  time 
to  time  demand,  will  operate  largely  to  prevent 
unjust  and  unlawful  charges,  and  will  in  still 
greater  degree  remove  the  injustice  which 
arises  from  improper  rules  of  transportation. 
As  before  stated,  the  statute  should  authorize- 
the  Commission  to  amend  the  uniform  classifi- 
cation in  such  particulars  as  may  appear  need- 
ful upon  investigation.  Such  investigation 
would  include  hearings,  and  conferences  with 
sectional  and  general  classification  committees, 
thus  utilizing  the  combined  knowledge  and 
experience  of  those  who  have  had  the  classifi- 
cation matters  in  charge.  The  Commission  has 
heretofore  been  disinclined  to  undertake  the 
task  of  making  a classification,  and  would  be 
glad  to  avoid  it  now,  but  it  has  been  urged  upon 
us  as  a duty,  after  this  long  delay,  accompanied 
with  the  suggestion  that  it  would  be  more  sat- 
isfactory to  make  the  test  of  a uniform  classifi- 
cation which  was  produced  by  an  independent 
tribunal,  uninfluenced  by  local  or  sectional  in- 
terests. 

We  firmly  believe  that  a classification  can  be 
constructed,  with  primary  reference  to  the  re- 
quirements of  the  law,  which  will  operate  with 
much  less  friction  and  be  a decided  improve- 
ment upon  those  now  in  force.  There  can  be 
no  doubt  of  the  constitutional’  power  of  Con 
gress  to  compel  this  work  to  be  done,  nor  of 
the  propriety  of  legislative  action  which  shall 
direct  it  to  be  performed  by  or  under  the  di- 
rection of  this  Commission.  The  decisions  re- 
ferred to  in  the  first  part  of  this  report  have- 
removed  such  questions  from  further  discus- 
sion. Moreover,  prescribing  a uniform  classi- 
fication of  commodities  for  purposes  of  trans- 
portation is  a peculiarly  proper  exercise  of 
legislative  or  duly  granted  administrative 
power.  What  the  carriers  fail  to  do  in  the  di- 
rection of  necessary  transportation  reforms  is 
generally  proper  for  Congress,  through  appro- 
priate means,  to  require.  If  two  articles  of' 
commerce  are  justly  classified  together  in  class 
4 of  the  eastern  classification,  for  instance,  it  is 
difficult  to  understand  how  it  can  also  be  just 
to  place  one  of  the  articles  in  class  3 and  the 
other  in  class  2 of  the  southern. 

The  governing  considerations  in  the  con- 
struction of  a classification  are,  first,  the  num- 
ber of  classes  which  the  classification  shall 
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contain,  and,  second,  how  the  different  articles 
of  commerce  shall  be  distributed  among  these 
classes  according  to  their  character,  weight, 
bulk,  value,  ease  of  transportation,  and  risk  of 
carriage.  The  rules  for  determining  similarity 
of  freight  articles  in  these  particulars  ought  to 
be  common  to  all  sections,  and  not  varied,  as 
they  now  are,  to  accommodate  carrying  cus- 
toms or  transportation  methods  in  different 
sections.  One  of  the  greatest  benefits  which 
will  result  from  a uniform  classification  will  be 
the  evolution  of  admittedly  just  general  rules 
for  determining  the  relative  classification  of 
commodities. 

The  necessary  provision  in  the  general  clas- 
sification for  a number  of  classes  sufficient  to 
meet  the  commercial  and  carrying  needs  of 
each  section  will  also  do  much  to  simplify  the 
present  railroad  situation.  All  three  classifica- 
tions now  differ  in  this  respect.  Much  con- 
fusion and  injustice  ensues  from  this  fact  that 
difference  in  the  number  of  classes  results  in 
the  higher  or  lower  classification  of  the  same 
article.  This  is  forcibly  illustrated  where  clas- 
sification territories  overlap  each  other.  The 
official  classification  applies  from  eastern  points 
to  Chicago,  and  also  to  the  Mississippi  river. 
The  western  classification  is  in  force  from  Chi- 
cago, as  well  as  from  the  Mississippi.  A large 
manufacturer  at  Chicago,  for  instance,  ship- 
ping west  in  competition  with  eastern  makers 
of  the  same  article,  pays  the  western  classifica- 
tion second  class  rate  to  the  Mississippi  river 
and  beyond,  while  the  eastern  dealer  is  charged 
the  lower  fourth  class  rating  under  the  official 
classification  on  shipments  to  the  Mississippi 
rivef.  This  results  in  a serious  discrimination 
against  the  Chicago  dealer  which  uniformity 
in  classification  would  remove. 

A prominent  western  railway  official  in  writ- 
ing to  a complaining  firm  said:  “The  solution 

of  the  whole  question  is  a uniform  classification 
all  over  the  country.”  In  another  portion  of 
the  same  letter  it  is  also  stated  that  “the  move- 
ment is  assuming  such  strength,  not  only 
among  railroads,  but  among  shippers,  that 
unless  a few  roads  continue  to  oppose  it,  the 
chances  are  very  favorable  for  legislation  on 
the  subject  by  Congress  through  the  Interstate 
Commerce  Commission.”  We  submit  that  the 
selfish  opposition  of  a few  or  any  number  of 
carriers  ought  not  to  succeed  in  accomplishing 
the  defeat  of  this  almost  universally  demanded 
legislation. 

A year  had  passed  since  our  last  report  to 
Congress  on  this  question,  and,  although  it  was 
then  recommended  that  the  carriers  be  given  a 
year  to  agree  upon  a uniform  classification,  they  l 
have  failed  to  take  any  steps  or  make  any 
progress  whatever  in  that  direction.  We 
therefore  feel  justified  in  now  recommending, 
as  was  required  by  the  resolution  which  passed 
the  House  of  Representatives  in  September, 
1888,  that  this  Commission  be  directed  to  make 
and  prescribe,  prior  to  the  1st  day  of  July,  1896, 
one  uniform  classification  of  freightsfor  the 
use  and  guidance  of  the  various  railroads  of 
the  United  States,  and  that,  in  addition  thereto, 
thr  Commission  be  directed  to  amend  such 
uniform  classification  from  time  to  time  there- 
after as  may,  after  investigation,  appear  to  be 
necessary.  Suitable  penalties  for  failure  on  the 
part  of  any  carrier  subject  to  the  law  to  con- 
4 Inter  S. 


form  to  such  classification  should  also  be  pro- 
vided. 

Transportation  and  Carriers  Subject 
to  the  Statute. 

When  commerce  begins  to  move  from  one 
state  to  another  it  becomes  interstate  com- 
merce; it  retains  that  character  until  its  desti- 
nation is  reached,  and  is  not  affected  in  that 
respect  by  treatment  during  the  course  of  such 
movement  in  the  matter  of  handling  or  hauling 
or  delivering,  or  the  amount  charged  for  its 
carriage.  So  with  transportation  subject  to 
the  Act  to  Regulate  Commerce.  That  statute 
undertakes  to  regulate  the  transportation  of 
interstate  commerce  wholly  by  railroad  or 
partly  by  railroad  and  partly  by  water,  and 
methods  which  carriers  may  employ  for  the 
carriage  of  such  commerce  should  not  be  al- 
lowed to  determine  the  applicability  of  its 
provisions.  The  Act  requires,  in  section  7, 
that  the  transportation  shall  be  treated  as  con- 
tinuous from  the  place  of  shipment  to  the  place 
of  destination,  and  that  no  interruption  with 
intent  to  evade  the  provisions  of  the  statute 
shall  have  that  effect;  and  in  the  first  section 
the  transportation  covered  by  the  Act  is  de- 
scribed, and  the  term  “transportation”  is 
stated  to  include  “all  the  instrumentalities  of 
shipment  or  carriage.” 

These  sections,  construed  together,  show 
that  the  movement,  the  transportation,  of 
passengers  or  property,  either  by  continuous 
carriage  or  as  a continuous  shipment,  however 
accomplished,  when  it  does  not  take  place 
“wholly  within  the  limits  of  a single  state,”  is 
the  movement,  the  transportation,  which 
makes  single  or  connecting  carriers  by  rail,  or 
part  rail  and  part  water,  subject  to  the  provis- 
ions of  the  Act  when  they  engage  in  such  trans- 
portation. When  a shipment  begins  the 
designation,  indicated  to  the  initial  carrier, 
stated  in  the  contract  and  the  billing  or  the 
ticketing  or  shipping  instructions,  stamps  the 
commerce  with  its  interstate  or  state  character. 
The  Commission  has  held,  and  the  ruling  is 
clearly  sustained  by  decisions  of  the  courts, 
that  the  fact  of  continuous  transportation  of 
through  shipments  over  connecting  roads  js 
sufficient  evidence  of  an  arrangement  for  its 
performance.  We  believe  it  impracticable  for 
independently  operated  lines  to  carry  out  in 
good  faith  a contract  for  continuous  shipment, 
or  perform  through  transportation  of  traffic, 
without  marking  the  service  with  some  feature 
or  features  that  will  distinguish  it  from  a 
l shipment  which  is  purely  local  to  each  carrier. 

It  has  been  asserted  that  where  a connecting 
carrier  charges  and  receives  its  local  rate  on  a 
shipment  billed  through  by  an  initial  road  the 
carriage  by  the  connecting  carrier  is  nothing, 
more  than  local  transportation.  To  admit  this’ 
claim  is  to  say  that  the  amount  of  the  charge 
made  or  received  by  a carrier  determines  the 
character  of  the  traffic  it  transports,  and 
whether  such  carrier  is  subject  as  to  such  traffic 
to  Federal  or  state  laws.  The  charge  is  only 
one  of  several  incidents  to  transportation,  and 
is  not  controlling  upon  the  question  of  whether 
the  carrier  is  subject  to  the  statute.  The  ap- 
plication of  the  Act  to  Regulate  Commerce 
cannot  be  made  to  depend  upon  the  whims  or 
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wishes  or  even  the  necessities  of  carriers;  it  is 
not  their  methods  of  conducting  transporta- 
tion, but  the  transportation  itself,  which  deter- 
mines their  relations  to  the  law.  Broadly, 
then,  every  common  carrier  engaged  in  the 
transportation  of  traffic  which  is  not  wholly 
within  a single  state,  oris  not  wholly  by  water, 
from  the  point  of  shipment  to  the  point  of  des- 
tination is  subject  to  the  statute. 

There  may  not  be  adequate  machinery  pro- 
vided in  the  Act  by  which  carriers  can  be  com- 
pelled in  all  cases  to  join  their  roads  so  as  to 
form  continuous  lines  and  to  forward  traffic 
thereover  as  a continuous  shipment;  but  when 
they  do  carry  through  shipments  over  their 
connected  roads  they  take  up  such  burdens  as 
their  action  in  that  relation  to  the  traffic  may 
impose.  These  considerations  settle  the  gen- 
eral question  of  jurisdiction  in  the  light  of  rea- 
son and  justice,  and  in  the  only  way  possible 
to  give  effect  to  the  various  provisions  of  the 
statute.  The  degree  of  responsibility  borne  by 
carriers  for  rates,  facilities,  or  practices  under 
provisions  applicable  to  specific  transactions 
may  be,  and  is,  varied  by  the  facts  in  particu- 
lar cases;  but  the  broad  question  whether  the 
Act  applies  to  a given  railroad  is  one  which  is 
easily  and  necessarily  determined  by  the  single 
fact  of  participation  or  nonparticipation  in  the 
movement  of  interstate  traffic. 

Thus,  'whether  a railroad  company  is  re- 
quired by  the  twentieth  section  of  the  law  to 
make  and  file  annual  reports  with  this  Com- 
mission is  a question  which  depends  solely 
upon  the  use  or  its  railroad  in  the  transporta- 
tion of  interstate  commerce.  The  railroad  so 
used  may  be  one  mile  or  a thousand  miles  in 
length;  mere  distance  does  not  extend  or  limit 
the  application  of  the  law.  The  fact  that  it 
participates  in  the  carriage  of  passengers  or 
property  of  interstate  commerce  is  the  deter- 
mining feature. 

It  has  been  questioned  whether  a carrier 
which  owns,  but  does  not  operate,  a road  used 
for  interstate  traffic  can  be  required  under  the 
twentieth  section  of  the  law  to  make  a report 
of  its  financial  affairs  to  the  Commission.  That 
section  was  designed  to  bring  out  complete 
information  in  regard  to  financial  condition 
as  well  as  the  details  of  of  railroad  operation. 
This  statistical  information  might,  as  a whole, 
become  incomplete  and  inadequate  if,  by  del- 
egating the  operation  of  its  road  to  another 
company,  the  owning  corporation  should  be  per- 
mitted to  refrain  from  reporting  its  financial 
affairs.  Authoritative  knowledge  of  capital 
stock,  funded  debt,  dividends,  deficits,  stock- 
holders, official  organization,  and  general 
methods  of  financial  operation  would  vary  in 
reliability  with  the  many  yearly  changes  in 
railroad  control;  and  the  annual  statistical  re- 
.ports  of  the  Commission,  which  have  become 
standard  guides  for  investments  and  commer- 
cial interests  generally,  would  be  seriously  de- 
ficient for  uses  involving  comparison  of  year 
with  year,  and  in  other  important  respects. 

That  companies  owning  but  not  operating 
roads,  and,  indeed,  nearly  every  railroad  cor- 
poration, whether  actually  confining  its  oper- 
ating affairs  to  state  traffic  or  not,  or  whatever 
its  situation,  have  cheerfully  made  these  an- 
nual reports  without  questioning  the  power  of 
the  law  to  compel  them  to  do  so,  or  indulg- 
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ing  in  serious  protest,  has  been  highly  grati- 
fying to  the  Commission  and  contributed 
greatly  to  the  success  and  generally  recognized 
value  of  the  statistical  branch  of  its  work. 

The  custom  of  sending  grain  by  boats  to  an 
interstate  point,  where  the  traffic  is  turned  with 
other  grain  into  elevators  and  thence  leshipped 
over  a state  railway  to  a point  in  the  state 
wherein  the  elevator  is  situated,  may  result  in 
the  movement  of  commerce  by  independent 
shipments  over  two  lines  which  separately  are 
not  subject  to  the  law.  This  is  one  of  several 
instances  that  might  be  cited  of  the  carriage  of 
large  amounts  of  interstate  commerce  which 
should  be  made  by  suitable  amendment  clearly 
subject  to  the  regulation  of  the  statute. 

The  transportation  of  interstate  commerce  by 
quick  transit  over  railroads  subject  to  the  Act 
by  the  method  of  express  carriage  and  through 
the  medium  of  independent  express  compa- 
nies is,  so  far  as  directly  regulating  the 
charges  and  practices  of  the  express  compa- 
nies is  concerned,  exempt  from  the  provisions 
of  the  statute.  This  constitutes  a large  vol- 
ume of  interstate  business,  which  is  being 
added  to  yearly  by  the  withdrawal  of  some 
railway  carriers  from  affording  favorable 
facilities  for  the  shipment  of  some  kinds  of 
“quick  freight,”  and  the  provision  by  the  ex- 
press companies  of  accommodations  for  such 
traffic  which,  though  made  less  expensive  to 
shippers  than  ordinary  express  charges,  are 
still  much  higher  than  the  railroad  company 
could  well  charge  for  rendering  suitable  serv- 
ice as  to  freight  of  this  description.  What  re- 
sponsibility for  unreasonable  or  discriminat- 
ing practices  or  charges  still  inheres  to  the 
railroad  company  as  to  the  transportation  over 
its  road  of  the  business  known  as  “express” 
has  not  been  judicially  determined. 

Relation  of  Receivers  of  Railroad 
Property  to  the  Law. 

The  fact  that  several  important  railroad  sys- 
tems have  recently  passed  into  the  hands  of 
receivers  naturally  suggests  a discussion  of  the 
relation  of  these  officers  of  the  courts  to  the 
administration  of  the  statute. 

The  text  of  the  statute  recognizes  two 
classes  of  common  carriers,  namely,  natural 
persons  and  corporations;  it  in  terms  makes  re- 
ceivers of  property  amenable  to  the  penal  pro- 
visions of  the  Act  (§  10)  and  subordinates 
their  management  to  the  control  of  the  Com- 
mission in  the  issuance  of  any  order  which 
may  be  declared  to  be  lawful  by  the  courts. 
(§  16). 

When  a railroad  passes  into  the  hands  of  a 
receiver  his  possession  is  the  possession  of  the 
court  for  the  benefit  of  the  parties  to  the  suit. 
Wiswall  v.  Sampson,  55  U.  S.  14  How.  52,  14 
L.  ed.  322;  Taylor  v.  Carryl , 61  U.  S.  20  How. 
583,  15  L.  ed.  1028;  Davis  v.  Gray,  83  U.  S.  16 
Wall.  203,  21  L.  ed.  447;  Krippendorf  v.  Hyde, 
110  U.  S.  276,  28  L.  ed.  145;  Barton  v.  Bar- 
bour, 104  U.  S.  126,  26  L.  ed.  672;  Gumbel  v. 
Pitkin,  124  U.  S.  181,  31  L.  ed.  374. 

And  while  it  is  said  that  he  cannot  be  dis- 
turbed in  this  possession  without  leave  of  the 
court  appointing  him,  a consideration  of  the 
decided  cases  will  show  that  this  familiar 
rule  of  law  applies  to  persons  who  have  some 
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moneyed  or  other  interest  in  the  estate  and 
does  not  alter  the  status  of  the  property  as  af- 
fected by  public  statutes. 

The  first  section  of  the  Act  to  Regulate 
Commerce  applies  to  certain  common  car- 
riers, and  the  courts  have  said  that  a receiver 
4s  a common  carrier.  In  a leading  case. which 
was  an  action  of,  assumpsit,  charging  the  de- 
fendants, who  were  receivers  appointed  by  a 
court  of  chancery,  with  negligently  causing 
loss,  and  seeking  to  recover  the  value  of  goods 
shipped  over  the  line  which  was  in  possession 
of  the  receivers  as  such,  the  defendants 
claimed  that  as  receivers  of  the  court  they 
were  subject  to  account  only  in  the  court 
which  appointed  them,  and  could  not  be  sued 
in  assumpsit  as  common  carriers  without  leave 
of  such  court. 

The  court  held  that  in  the  relation  which 
the  receivers  bore  to  the  public  as  common 
carriers  they  were  liable  as  such  carriers  pre- 
cisely as  if  they  were  not  receivers  at  all.  This 
case  has  been  followed  by  many  others  in  the 
jurisdiction  of  Vermont,  New  Hampshire, 
Connecticut,  Missouri,  Illinois,  and  other 
states.  Undoubtedly,  after  a judgment  has 
been  obtained  in  such  a suit  an  execution  can- 
not issue  out  of  a law  court  to  sequester  the 
property  which  was  already  in  custodia  legis. 

The  question  has  also  been  presented  to  the 
courts  in  another  form,  namely,  the  obliga- 
tions of  receivers  of  railroad  property  to  pay 
taxes  assessed  by  the  states  in  which  the  prop- 
erly was  located.  The  decisions  upon  this 
subject  are  not  harmonious,  some  cases  hold- 
ing that  the  state  officers  may  levy  upon  the 
property  directly  without  application  first  be- 
ing made  to  the  court  in  whose  custody  the 
property  is.  In  others  it  is  held  that  an  ap- 
plication must  be  first  made  to  the  court  ap- 
pointing the  receivers. 

The  recent  case  of  Re  Tyler,  149  U.  S.  164, 
37  L.  ed.  689,  may  probably  be  considered  as  a 
controlling  authority  that  immediate  distraint 
cannot  be  made  for  taxes  on  property  in  the 
hands  of  a receiver  without  first  making  ap- 
plication to  the  court.  The  Supreme  Court 
said,  in  that  case,  that  the  course  to  be  pur- 
sued was  by  an  intervention  of  the 
tax  officials  in  the  main  case  in 
which  the  receiver  was  appointed  by  an 
application  pro  inter  esse  mo.  This  case,  how- 
ever, recognizes  the  principle  that  property  in 
the  hands  of  a receiver  is  subject  to  the  domi- 
nation of  public  statutes,  and  tbe  courts  are 
careful  to  say  that  this  principle  of  applying 
to  the  court  “does  not  involve  interruption  in 
the  payment  of  taxes  or  the  displacement  or 
impairment  of  the  lien  therefor,  but  on  the 
contrary  makes  it  the  imperative  duty  of  the 
court  to  recognize  as  paramount  and  enforce 
with  promptness  and  vigor  the  just  claims  of 
the  authority  for  the  prescribed  contributions 
to  state  and  municipal  revenue.” 

By  the  provisions  of  the  Act  of  March  3, 
1887  (24  Stat.  at  L.  552)  all  receivers  appointed 
by  United  States  courts  can  be  sued  in  other 
courts  without  leave  of  the  court  appointing 
the  receivers,  and  we  have  only  to  discuss, 
therefore,  the  relation  of  those  receivers  of 
railroad  property  to  the  law  who  may  be  ap- 
pointed by  state  courts.  The  status  of  such  a 
receiver  is  this:  He  is  the  representative  of  all 
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persons  who  have  any  interest  in  the  property 
which  he  is  appointed  by  the  court  to  man- 
age, and  the  courts  will  not  suffer  any  inter- 
ference with  his  possessions;  but  he  is  under  a 
paramount  obligation  to  operate  the  property 
in  subordination  of  all  public  statutes;  his  ap- 
pointment does  not  affect  the  corporate  func- 
tion or  the  corporate  liability  to  conduct  the 
business  subject  to  statutory  law,  and  it  has 
accordingly  been  held  ( Louisville , N.  A.  & G. 
R.  Go.  v.  Gauble,'  46  Ind.  277)  that  where  a 
statute  made  railroad  companies  absolutely 
liable  for  the  killing  of  stock  where  the  road- 
bed was  not  securely  fenced,  the  fact  that  the 
affairs  of  the  company  had  passed  into  the 
hands  of  a receiver  constituted  no  defense  to 
an  action  upon  such  liability.  Many  cases  of 
this  kind  are  to  be  found  in  the  books;  but  the 
exposition  of  the  situation  as  contained  in  the 
decision  of  the  supreme  court  of  Illinois  in 
the  case  of  the  Ohio  & Mississippi  Railroad 
Company  against  Russell  (115  111.  52)  is  well 
stated.  In  that  case  the  court  said: 

The  action  is  against  the  defendant  for  the 
nonperformance  of  duty  imposed  by  statute 
against  which  it  is  apprehended  no  order 
of  a court  can  relieve  it.  It  is  a public 
regulation  to  which  the  corporation  is  sub- 
jected by  the  sovereignty  of  the  state  and  it  is 
not  within  the  rightful  jurisdiction  of  the 
court,  either  state  or  Federal,  to  arrest  it  opera- 
tion. . . . The  fact  of  the  appointment  of  the 
receivers  is  simply  to  give  him  the  temporary 
management  of  the  railroad  under  the  direc- 
tion of  the  court  instead  of  the  manager  ap- 
pointed by  the  directors  of  the  corporation. 
...  It  is  a principle  well  understood  that  all 
railroads  or  other  corporations  transacting 
business  in  its  nature  public  are  subject  to  all 
reasonable  police  regulations  deemed  neces- 
sary for  the  common  welfare.  The  mere  fact 
that  its  property  may  be  temporarily  in  the 
hands  of  a receiver  does  not  relieve  a corpora- 
tion from  the  operation  of  such  a regulation 
any  more  than  a private  citizen  is  released 
from  the  duty  to  observe  the  law  because  his 
property  may  be  sequestered  by  the  order  of  a 
court  for  the  benefit  of  his  creditors.  ...  It 
is  sufficient  that  the  statute  has  imposed  the 
duty  sought  to  be  enforced  against  the  corpo 
ration  and  it  must  be  obeyed. 

The  object  of  the  Act  to  Regulate  Commerce 
is  to  bring  within  the  operation  of  salutary 
and  wholesome  rules  the  operation  of  railroads 
engaged  in  commerce  between  the  states.  It 
purports  to  be  controlling  as  to  all  common 
carriers  thus  engaged,  and  that  term,  as  we 
have  seen,  includes  the  receivers  of  railroads 
and  controls  them  to  the  same  extent  that  it 
would  control  the  corporation  if  it  was  manag- 
ing its  own  affairs,  subject,  perhaps,  to  the 
limitation  that  if  the  proceedings  before  the 
Commission  or  before  the  courts  in  their  re- 
visory action  upon  the  findings  of  the  Com- 
mission should  attempt  to  give  the  aggrieved 
party  money  damages,  it  would  be  necessary 
to  resort  to  the  court  appointing  the  receiver 
in  order  to  obtain  satisfaction  of  the  judg- 
ment. It  is  very  clear  from  all  the  authori- 
ties, as  well  as  from  the  reason  of  the  matter, 
that  the  attitude  of  a receiver  to  the  law  is 
precisely  that  of  the  attitude  of  corporations 
whose  affairs  have  not  been  taken  possession 
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of  by  the  court.  The  business  they  perform 
is  public.  It  is,  as  has  been  stated  and  shown 
so  many  times,  the  administration  of  a public 
function.  The  managers  of  railroads,  whether 
they  are  owners  or  receivers,  are  putting  in 
operation  a function  of  the  government,  and 
the  mere  fact  of  sequestration  of  the  property 
and  the  appointment  of  receivers  for  the  ben- 
efit of  creditors  does  not  exonerate  a manage- 
ment from  performing  its  public  duty  accord- 
ing to  the  rules  and  regulations  which  the 
statutes  may  prescribe  for  such  business. 

Overcharges  and  Undercharges. 

While  the  mechanical  part  of  railroad  trans- 
portation has  reached  a high  degree  of  develop- 
ment in  this  country,  that  branch  of  the  serv- 
ice which  pertains  to  shipping,  billing,  and  the 
statement,  collection,  and  correction  of  charges 
is,  especially  as  to  traffic  over  connecting  roads, 
conducted  with  so  much  uncertainty,  and  is 
so  lacking  in  system  and  regularity,  as  to  jus- 
tify charges  of  gross  carelessness  and  frequent 
disregard  of  the  property  rights  of  the  shipping 
public. 

Complaints  of  overcharges  arise  from  the 
misrouting  of  freight,  from  agents’  want  of 
knowledge  of  actual  rates  in  force,  from  fail- 
ure to  correct  the  billing  to  proper  rates  at  des- 
tination, from  erroneous  statement  of  weights, 
from  misapprehension  of  rules  governing  mini- 
mum rates,  from  misapplication  of  classifica- 
tion, and  other  causes.  Whatever  the  specifip 
cause  may  be,  the  occurence  of  overcharges  is 
usually  ascribed  to  inadvertence,  insufficient  in- 
formation, or  failure  of  some  official  to  perform 
his  duty;  in  short,  to  either  the  ignorance  or  er- 
ror of  railway  agents.  Such  reasons  are.  in  con- 
nection with  declarations  that  all  claims  are 
promptly  ad  justed,  given  in  excuse  for  the  tak- 
ing of  overcharges;  but  the  actual  fact  is  that 
these  overcharge  claims  are  rarely  adjusted  and 
paid  with  promptness.  The  files  of  the  Com- 
mission teem  with  complaints  of  delays  by 
carriers  in  the  settlement  of  overcharges  which, 
in  the  nature  of  things,  could  not  have  been 
necessary. 

A shipper  of  hay  or  grain  in  the  west  makes 
this  statement: 

Shipment  arrives  at  destination  with  an 
overcharge  of  from  $5  to  $50,  and  the  com- 
pany, while  acknowledging  the  claim,  pass  it 
around  from  six  to  eight  months,  getting  au- 
thority from  each  line  interested,  in  this  way 
they  keep  shippers’  money  tied  up  from  four 
months  to  a year  without  paying  interest  on 
anything.  We  have  $2400  in  railroad  compa- 
nies’ hands  in  this  way,  and  are  paying  bank 
10  per  cent  interest  to  handle  our  business. 

We  are  satisfied  that  this  is  not  an  extrava- 
gant statement  of  the  amount  which  a large 
shipper  or  consignee  may  have  involuntarily 
invested  in  transportation  claims  for  excessive 
charges.  These  amounts  are,  in  effect,  en- 
forced loans  to  railroad  companies,  and  their 
yearly  total  must  represent  a large  sum  ille- 
gitimately withheld  from  its  rightful  owners 
and  their  business. 

Instances  of  disallowance  by  carriers  of 
claims  just  upon  their  face  are  not  wanting. 
A shipment  of  feed  from  a place  in  Ohio  to  a 
point  in  New  York  was  chargeable  under  a 
plainly  worded  tariff  at  the  New  York  City 
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rate  of  25  cents  a hundred,  and  this  rate  was 
properly  specified  in  the  bill  of  lading.  But 
the  car  was  erroneously  forwarded  by  a more 
expensive  route,  and  at  the  delivery  point  a 
higher  rate  was  demanded  and  collected.  The 
claim  agent  of  the  initial  road  refused  to  honor 
the  claim  and  curtly  informed  the  claimant 
that  the  proper  charge  had  been  collected. 
The  claimant  finally  complained  to  the  Com- 
mission. The  general  traffic  manager,  upon 
being  notified  of  the  facts  by  the  Commission, 
ordered  the  overcharge  refunded.  Soon  after, 
the  same  complainant  found  it  necessary  to 
bring  to  our  attention  an  exactly  similar  claim 
against  this  company,  in  order  to  obtain  a re- 
fund of  the  excess  paid.  Cases  like  these  are 
well  calculated  to  create  a belief  that  carriers 
are  willfully  negligent  in  the  manner  of  pay- 
ing just  claims. 

The  injustice  occasioned  by  overcharges  rests, 
first,  upon  the  fact  that  they  occur  at  all;  and, 
second,  upon  failure  to  promptly  settle  the 
claims.  The  taking  of  an  unlawful  charge 
and  its  retention  for  an  unnecessarily  long  pe- 
riod has  all  the  effect  of  extortion  and  willful 
discrimination.  There  is  no  justification  for 
such  delay  in  the  settlement  of  overcharges. 
Agents  at  delivering  stations  have  authority 
to  correct  freight  bills  containing  an  apparent 
undercharge,  but  they  are  not  generally  au- 
thorized to  make  reductions  when  the  bills 
show  an  overcharge.  The  agent  is  deemed 
competent  to  raise  the  underrate,  but  the 
collection  of  an  overrate  is  usually  reserved 
for  the  more  deliberate  action  of  the  claim 
agent  and  the  red-tapism  required  to  obtain 
the  unnecessary  consent  of  initial  and  inter- 
mediate roads.  We  think  this  a senseless 
distinction.  The  carrier  should  employ  com- 
petent agents  and  keep  them  informed,  and 
vest  them  with  full  authority  to  immediately 
correct  errors  for  or  against  the  company. 
There  should  not  be,  and  need  not  be,  any 
such  thing  as  uncertain  transportation  rates 
or  a long  drawn  out  claim  for  overcharges.  If 
the  excessive  character  of  the  rate  be  discov- 
ered before  payment  of  charges  at  destination, 
the  agent  should  correct  the  expense  bill  then 
and  there  and  deliver  the  goods  on  payment 
of  what  is  actually  due;  and  if  not  shown  until 
after  payment  of  the  overcharge,  the  agent 
should  still  be  authorized  to  refund,  oral  least 
to  do  so  after  telegraphic  communication  with 
his  superior  officers.  When  freight  has  been 
prepaid  by  the  shipper,  the  agent  of  the  initial 
road  should  have  authority,  upon  notification 
and  verification  of  the  overcharge  claim,  to 
pay  it.  The  connecting  carriers  would  not  be 
embarrassed  by  the  arrangement;  they  would 
have  no  difficulty  in  making  proper  distribu- 
tion of  the  corrected  rate,  or  in  levying  upon 
each  its  proportion  of  the  refund.  These  are 
matters  with  which  shippers  and  consignees 
have  no  concern,  and  they  should  not  be  com- 
pelled to  wait  for  an  adjustment  of  the  over- 
charge as  between  the  participating  carriers. 
The  carrier  who  collects  the  freight  charge 
should  be  held  directly  responsible  for  the 
summary  settlement  and  repayment  to  the 
proper  person  of  any  excess  above  the  rate 
which  is  legally  in  force.  This  obligation 
should  be  enacted  into  law.  Such  a provision 
would,  by  diminishing  overcharges,  tend  to 
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allay  much  of  the  irritation  now  manifested 
by  the  public  toward  the  railroads. 

The  ignorance  or  carelessness  of  agents  in 
contracting  for  and  billing  freight,  which  re- 
sults in  so  many  instances  of  overcharge,  often 
brings  about  the  sending  of  goods  at  a rate 
which  is  less  than  that  allowed  under  estab- 
lished tariffs  of  the  carriers.  This  is  likely,  in 
some  cases,  to  be  more  damaging  to  shippers 
and  consignees  than  overcharges.  In  the  ab- 
sence of  collusion  between  shipper  and  carrier 
for  the  purpose  of  willful  rate  cutting,  an  un- 
dercharge is  almost  certain  to  be  corrected  be- 
fore delivery  of  the  goods  to  the  consignee. 
Contracts  between  the  shipper  and  consignee 
based  upon  the  underrate  officially  quoted  bv 
the  carrier’s  agent  to  the  shipper,  or  sometimes 
to  the  consignee,  are  thus  often  rendered 
wholly  unprofitable,  and  sometimes  are  the 
occasion  of  considerable  loss.  Not  infre- 
quently the  shipper  of  household  goods  or 
other  personal  effects  is  subjected  by  this  care- 
less naming  of  low  rates,  and  subsequent  cor- 
rection to  higher  rates,  to  the  payment  of  a 
sum  sufficient,  if  known  beforehand,  to  have 
deterred  him  from  making  the  shipment,  and 
possibly  to  change  his  plan  of  place  of  living, 
as  might  be  the  case  with  a prospective  emi- 
grant. 

These  are  very  serious  considerations.  They 
are  in  nowise  answered  by  the  fact  that  injured 
parties  have  a right  of  action  in  the  courts  for 
damages.  Patrons  of  railways  should  never 
find  it  necessary  to  bring  suits  for  the  recovery 
of  damages  growing  out  of  the  use  by  a carrier 
of  rates  not  fixed  according  to  law.  One  of 
the  main  purposes  of  the  statute  was  to  secure 
the  absolute  certainty  of  railroad  charges. 
Besides,  the  person  injured  may  be  hundreds 
of  miles  removed  from  the  place  where  he  can 
properly  bring  suit  against  the  offending  car- 
rier, or  if  not,  and  the  suit  is  brought,  he  must 
incur  considerable  expense  for  attorney  and 
litigation  fees,  and  he  may  even  then  fail  on  the 
ground  of  want  of  jurisdiction  in  the  court, 
or  be  obliged  to  submit  to  a removal  of  the 
cause  to  a Federal  court,  and  compelled  to 
pursue  his  remedy  there.  The  conflicting  state 
of  the  decisions  in  regard  to  questions  of  juris- 
diction arising  out  of  the  contract  relations  of 
shipper  and  carrier  in  matters  of  interstate 
transportation  is  alluded  to  in  the  first  part  of 
this  report. 

There  is,  moreover,  as  the  Act  to  Regulate 
Commerce  now  stands,  some  room  for  question 
whether,  in  view  of  the  requirements  for  the 
publication  of  rates,  an  action  by  a shipper  or 
consignee  can  be  successfully  maintained  when 
based  upon  the  erroneous  insertion  in  the  con- 
tract of  shipment  or  bill  of  lading  of  a charge 
which  is  less  than  the  rate  lawfully  in  force, 
and  exaction  of  the  full  legal  rate  before  de- 
livery at  destination.  Recovery  in  such  cases 
has  been  had  in  some  state  courts,  while  in  oth 
ers  it  has  been  denied  on  various  grounds;  but 
the  questionhas  not  been  directly  raised  and 
decided  in  any  Federal  court,  so  far  as  we  are 
informed.  It  seems  to  us,  however,  that  the 
existence  or  nonexistence  of  such  right  of  re- 
covery is  immaterial  to  the  proper  remedy  for 
this  evil.  What  is  needed  is  abolition  of  the 
practice  of  inserting  in  bills  of  lading  or 
shipping  contracts  any  other  charge  than  that 
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which  may  be  collected  under  authority  of  law. 
That  charge  is  the  one  which  appears  in  rate 
sheets  published  by  the  carriers  themselves. 

Some  provision  should  be  added  to  the  law 
which  would  require  carriers,  in  every  instance, 
to  specify  in  bills  of  lading  or  shipping  tickets 
the  routing  of  the  freight  and  the  rate  or 
charge  lawfully  in  force  for  the  transportation 
service  to  the  point  of  destination,  previous  in- 
quiry being  made  for  the  purpose  of  ascertain- 
ing such  rate,  if  the  same  should  not  be  known 
at  the  shipping  station,  and  that  notice  to  the 
shipping  agent  of  an  initial  or  sending  carrier 
of  intention  to  ship  certain  property  between 
named  points  shall  be  sufficient  to  put  upon 
such  carrier  the  burden  of  inquiry  into  the 
proper  rate  or  sum  to  be  charged  on  such  ship- 
ment; that  the  shippers  shall  have  the  right  to 
designate  the  routing,  and  the  initial  carrier 
shall  name  only  rates  which  are  lawfully  in 
force  over  routes  so  designated,  and  that,  in 
the  absence  of  such  designation  by  shippers, 
it  shall  be  the  duty  of  the  initial  carrier  to 
route  each  shipment  by  the  least  expensive 
route,  and  name  the  rate  thereon  which  is  at 
the  time  lawfully  in  force  for  the  carriage  of 
the  property  in  question;  that  violation  of  this 
provision  by  an  initial  carrier,  or  the  diversion 
by  any  carrier  of  the  traffic  from  the  route 
indicated  in  the  bill  of  lading  or  shipping  ticket, 
with  which  the  way  billing  of  the  carriers  must 
correspond,  or  any  change  by  a carrier  in  the 
rate  or  charge  named  in  such  bill  of  lading, 
ticket,  or  way  billing,  or  the  attempt  by  any 
carrier  to  collect  a different  rate  or  charge  than 
is  specified  in  the  billing  of  the  freight,  shall 
render  the  carrier  liable  to  a fine,  which  should 
be  made  sufficiently  large;  that  production  of 
the  bill  of  lading,  shipping  ticket,  or  expense 
bill,  shall,  together  with  copies  of  tariffs  show- 
ing rates  in  force,  be  sufficient  evidence  of  any 
such  variation  from  lawful  rates.  Provided, 
however,  that  it  shall  still  be  the  duty  of  every 
delivering  carrier,  when  freight  charges  have 
not  been  prepaid,  to  collect  only  the  rate  or 
charge  wffiich  may  be  lawfully  in  force  for  the 
carriage  of  goods  included  in  any  shipment, 
and  the  billing  may  be  corrected  accordingly 
by  such  carrier;  but  in  every  such  case  the 
carrier  issuing  the  bill  of  lading  or  shipping 
ticket  showing  other  than  the  rate  or  charge 
lawfully  in  force  shall  be  subject  to  the  fine 
above  mentioned. 

Though  a provision  of  this  character  may 
appear  unduly  severe  at  first  glance,  a little 
consideration  will  show  that  it  only  aims  to 
bring  about  what  is  already  sought  to  be  ac- 
complished in  the  law  by  the  second,  sixth, 
and  tenth  sections  of  the  present  law. 

The  requirements  herein  suggested  would,  in 
our  estimation,  substantially  eliminate  practices 
of  overcharges  and  undercharges  from  railroad 
operation.  They  would  do  more — they  would 
make  necessary  to  the  carriers’  business  the 
simplification  of  tariffs,  which  are  now  so 
complex  as  to  often  puzzle  transportation  ex- 
perts, and  therefore  induce  them  to  do  in  their 
own  interest  what  they  have  hitherto  failed  to 
do  as  a matter  of  general  duty  under  the  law 
They  would  do  still  more — they  would  preven 
all  departures  from  established  rates,  except 
those  which  result  from  the  secret  connivance 
of  shippers  and  carriers,  or  false  statements  by 
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shippers  of  the  contents  of  packages  offered 
for  transportation;  and  would  greatly  reduce 
Ike  number  of  supposed  secret  violations  of 
the  law.  They  would  even  do  still  more — 
they  would  tend  to  establish  that  spirit  of  ob- 
servance of  law  as  a matter  of  self-interest  or 
self-protection  which  is  highly  conducive  to 
the  satisfactory  operation  of  any  remedial  leg- 
islation. 

Experience  in  the  administration  and  work- 
ing of  the  prohibitory  and  penal  features  of 
this  statute  has  demonstrated  the  necessity  for 
further  legislation  upon  specific  subjects,  so  as 
to  render  evasions  of  its  general  provisions  un- 
successful. In  other  wTords,  having  enacted 
into  law  a proper  and  just  theory  or  scheme 
of  regulation,  Congress  should,  as  occasion 
arises,  legislate  with  reference  to  methods  of 
practical  railroad  operation  whenever  they  ap- 
pear to  obstruct  or  evade  the  successful  appli- 
cation of  such  theory  or  scheme.  The  Com- 
mission has  been  working  constantly  toward 
this  end,  not  only  in  recommending  amend- 
ments of  the  law,  but  in  the  discharge  of  its 
various  official  duties.  It  has,  as  elsewhere 
described,  taken  up  the  work  of  securing 
more  definite  and  reliable  forms  of  rate  sheets, 
and  has,  after  investigation  and  conference 
with  carriers’  representatives,  issued  a general 
order,  the  observance  of  which  will  accomplish 
a number  of  necessary  reforms.  And  in  order 
that  shippers  and  consignees  may  be  supplied 
with  information  which  will  enable  them  t<^ 
protect  themselves  in  some  degree  against  the 
extortion  and  injustice  occasioned  by  over- 
charges and  undercharges,  the  Commission 
hereby  invites  shippers  and  consignees,  as 
well  as  carriers  and  their  agents,  to  apply  to 
it  for  information  as  to  rates  in  force  on  named 
commodities  between  specified  points.  Such 
requests,  sent  by  mail  or  telegraph,  will  receive 
immediate  attention  and  prompt  reply. 

The  Act  requires  all  individual  and  joint 
tariffs  of  rates  to  be  filed  with  the  Commission. 
The  parties  to  the  making  of  such  tariffs  are 
also  required  to  post  the  same  for  public  in 
spection  in  two  conspicuous  places  in  every 
station  on  their  roads.  But  this  requirement 
does  not  always  afford  knowledge  of  the  rate 
or  charge  which  is  in  force  for  carrying  to  a 
given  destination.  Such  destination  may  be 
beyond  the  initial  carrier’s  road,  and  on  the 
line  of  another  carrier  with  which  it  has  no 
joint  tariff.  Such  destination  may  not  be  in- 
cluded in  joint  tariffs  applicable  to  other  ship- 
ments from  the  shif-png  station,  and  the  agent 
may  not  be  supplied  with  precise  shipping  di 
rections.  But  interstate  rates  are  supposed  to 
be  on  file  with  this  Commission,  and  very 
many  purely  state  rates  are  also  for  various 
reasons  necessarily  included  in  such  filing. 
When  doubt  exists  as  to  a rate,  or  when  the 
verification  of  a rate  quoted  to  a shipper  is 
thought  necessary,  the  shipper  may  become  in- 
formed of  the  actual  rate,  so  far  as  shown  by 
our  files,  by  making  written  or  telegraphic  re- 
quest therefor.  He  is  thus  able  to  measurably 
guard  himself  from  the  damage  and  delays  at- 
tending an  undercharge  or  overcharge  before 
the  shipment  takes  place,  and  he  can  forward 
the  information  so  received  to  his  consignee  as 
a basis  for  his  action  and  protection.  The 
consignee  who  has  a shipment  on  the  way,  or 
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is  about  to  purchase  commodities  to  be  shipped 
from  distant  points,  may  also  make  similar  ap- 
plication, and  upon  demand  of  excessive 
charges  by  the  delivering  carrier  tender  the 
lawful  sum,  and  if  delivery  be  refused  take  the 
customary  legal  action  to  secure  possession  of 
the  goods.  This  means  of  information  will 
also  be  of  material  assistance  to  shipping  agents 
who  are  unable  to  secure  definite  and  early 
knowledge  of  the  through  rate  through  his 
usual  channels  of  inquiry. 

These  statements  of  rates  must,  of  course, 
be  rather  hurriedly  prepared  and  forwarded  to 
be  of  use  to  shippers  in  most  cases,  and  there- 
fore the  information  could  not  be  guaranteed 
correct  in  every  instance,  but  it  is  believed 
that  the  statements  will  rarely  be  found  inac 
curate.  The  application  should,  if  possible, 
state  the  route  which  the  shipment  is  proposed 
to  take.  If  this  invitation  should  be  freely 
acted  upon,  the  constant  revision  and  increas- 
ing perfection  of  our  tariff  files  which  such 
examinations  will  cause,  together  with  reforms 
in  the  carriers’  methods  of  preparing  rate 
sheets,  which  may  fairly  be  anticipated,  will 
bring  about  precision  in  this  service  by  the 
Commission  to  the  public. 

Changes  in  Transportation  Charges. 

As  an  Appendix  to  its  Fourth  Annual  Re- 
port the  Commission  published  an  elaborate 
and  comprehensive  paper,  prepared  by  its  au- 
ditor, in  which  an  effort  was  made  to  present, 
statistically,  a complete  exposition  of  the  more 
important  changes  in  freight  rates  that  had 
taken  place  since  the  passage  of  the  Act  to  Reg- 
ulate Commerce.  As  then  summarized  the  re- 
sult of  these  changes  was  stated  as  follows: 

Where  changes  of  any  importance  have  taken 
place  in  the  freight  rates  of  any  section,  either 
for  local  or  competitive  traffic,  in  nearly  all 
cases  lower  rates  are  now  charged  than  prior 
to  the  date  of  the  Act  to  Regulate  Commerce. 

Subsequently  a more  extended  inquiry  con 
cerning  the  rates  charged  for  railway  freight 
transportation,  covering  a period  of  forty 
years  (from  1852  to  1892)  was  undertaken  by 
the  Finance  Committee  of  the  United  States 
Senate,  Fifty- second  Congress,  and  was  placed 
in  charge  of  the  auditor  of  the  Commission. 
The  results  of  this  investigation  fully  justify 
the  statement  above  made. 

A brief  resume  of  the  latter  report,  with 
some  addition  of  later  data,  will  be  appropriate 
at  the  present  time. 

The  general  basis  of  rate  making,  according 
to  present  railway  methods,  is  the  classifica- 
tion of  freight.  Although  certain  important 
commodities  are  still  carried  at  specific  com- 
modity rates,  far  the  greater  proportion  of  ar 
tides  offered  for  railway  transportation  are 
first  arranged  in  a limited  number  of  classes, 
and  the  charges  finally  applied  are  fixed  at 
certain  figures  for  each  class.  Obviously, 
therefore,  reductions  may  be  effected  either  by 
lowering  the  rate  for  an  entire  class,  or  by 
transferring  articles  from  higher  to  lower 
classes.  Important  and  far-reaching  reduc- 
tions are  very  frequently  made  by  the  latter 
method,  and  such  reductions  are  very  likely  to 
escape  attention  if,  as  is  frequently  the  case, 
observation  is  limited  to  the  established  class 
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rate  without  regard  to  the  classification  of 
freight  in  force.  Investigation  definitely  di- 
rected to  classification  shows  that  the  transfer 
of  important  articles,  and  the  constant  addi- 
tion of  new  commodities,  to  the  list  of  those 
for  which  lower  rates  are  given  for  carload 
than  for  less  than  carload  quantities,  have  re- 
sulted in  changes  quite  as  important  as  any 
that  can  be  cited. 

With  a constantly  increasing  number  of  ar- 
ticles in  the  classifications,  it  is  shown  that 
since  1887  the  proportion  assigned  to  first  or 
highest  class  in  the  official  classification  has 
been  reduced  4 per  cent,  the  articles  repre- 
sented by  this  figure  being  now  in  the  lower 
classes  and  accordingly  carried  at  lower  rates. 
Were  data  available  as  to  the  tonnage  move- 
ment in  each  class  more  satisfactory  informa- 
tion could  be  obtained  bearing  upon  the 
importance  of  these  changes.  The  proportion 
of  articles  under  the  official  classification  in 
1887  taken  at  less  than  carload  rates  was  55.07 
per  cent;  those  charged  carload  rates  were 
44.93  per  cent.  Under  the  present  classifica- 
tion only  38.45  per  cent  are  classified  as  car- 
loads, and  61.55  per  cent  are  provided  with 
carload  rating.  The  variation  here  shown  of 
17  per  cent  indicates  important  changes  and 
also  represents  reductions  iu  charges  through 
the  lowering  of  the  classification.  The  report 
referred  to  will  show  similar  changes  for  the 
other  principal  classifications. 

Following  that  portion  of  the  Senate  report 
dealing  in  changes  of  classification  is  an  ex- 
tended presentation  of  the  decline  in  competi- 
tive rates,  illustrated  by  numerous  tables  show- 
ing, wherever  possible,  the  actual  charges  for 
specific  commodities,  rather  than  class  rates. 
It  is  impracticable  to  present  here  sufficient 
examples  to  illustrate  the  extended  reductions 
shown  by  that  report,  and  it  will  probably 
suffice  to  say  that  they  cover  the  entire  coun 
try,  and  include  all  important  articles  com- 
monly offered  for  shipment  by  rail.  Data 
were  also  given  illustrating  corresponding  re- 
ductions in  charges  for  river,  lake,  and  ocean 
transportation,  and  also  summarizing  the  en- 
tire results  of  the  decline  in  railway  rates  by 
statements  showing  the  average  charges  per 
ton  per  mile  during  an  extended  period  on  a 
large  number  of  the  more  important  lines. 
These  tables  are  supplemented  by  others,  ex- 
hibiting for  the  same  lines  the  tonnage  car- 
ried each  year,  the  aggregate  transportation 
performed,  measured  by  tons  carried  one  mile, 
and  the  gross  revenue  from  freight  traffic. 
Numerous  tables  are  devoted  to  changes  in 
local  rates,  showing  an  equal  if  not  greater 
general  reduction. 

Only  from  an  extended  inquiry  would  it  be 
possible  to  accurately  estimate  the  total  reduc- 
tions effected  since  the  passage  of  the  Act  to 
Regulate  Commerce,  but  that  it  has  been  very 
considerable  is  well  known.  During  the  five 
years  from  1889  to  1893  the  entire  transporta- 
tion performed  by  the  railways  of  the  United 
States,  as  shown  by  the  reports  of  the  statisti- 
cian of  the  Commission,  has  been  equal  to 
moving  63,837,849,326  passengers  and  407,837,- 
216,623  tons  of  freight  one  mile,  and  the  ag- 
gregate amount  of  revenue  to  the  carriers  from 
passenger  and  freight  transportation  during 
those  years  was  $5,106,302,794.  The  statisti- 
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cian  has  also  reported  the  average  receipts  per 
passenger  and  per  ton  of  freight  per  mile  for 
each  of  these  years  and  for  the  year  1888. 
Comparing  the  amounts  received  by  the  rail 
ways  for  transportation  with  amounts  which 
they  would  have  received  on  the  volume  of 
traffic  carried  from  1889  to  1893,  if  the  aver- 
age receipts  per  mile  for  1888  had  been  main- 
tained during  the  subsequent  five  years,  it  ap- 
pears that  the  public  would,  in  such  case,  have 
paid  for  freight  and  passenger  transportation 
bv  railroad  from  1889  to  1893,  inclusive  $525,- 
459,587  more  than  was  actually  paid  for  such 
transportation  during  that  period.  Of  this 
sum  $133,500,982  would  have  been  added  to 
passenger  and  $391,958,605  to  freight  revenue. 

These  figures  demonstrate  the  great  bearing 
which  a largely  increased  volume  of  traffic 
has  upon  railway  rates.  That  the  above  men- 
tioned large  difference  between  actual  revenue 
based  on  the  average  rate  of  1888  was  rendered 
possible  by  the  greater  economies  naturally 
incident  to  the  continuous  increase  in  density 
of  traffic,  is  shown  by  the  fact  that  the  net 
income  from  operations  per  mile  of  line  was 
greater  in  1893  than  in  1888.  What  such  dif- 
ference would  have  amounted  to,  or  whether 
there  would  have  been  any  reduction  what- 
ever, if  the  volume  of  traffic  had,  instead  of 
increasing  yearly,  remained  as  small  as  it  was 
in  1888,  we  cannot,  of  course,  undertake  to 
say.  The  extent  of  actual  reductions  are  best 
indicated  in  the  following  statement  of  aver- 
age receipts  per  mile  on  freight  and  passenger 
traffic  for  the  years  1888  to  1894  inclusive: 


Years. 

Freight 
revenue 
per  ton 
per  mile. 

Passenger 
revenue 
per  pas- 
senger per 
mile. 

Cents. 

Cents. 

1888 

1.001 

2.349 

1889  

.922 

2.165 

1890  

.941 

2.167 

1891 

.895 

2.142 

1892.... 

.898 

2.126 

1893 

.878 

2.108 

1891 

.866 

1.976 

But  we  cannot  say  that  the  reductions  should 
not  have  been  greater,  nor  that  they  are  alto- 
gether represented  by  changes  in  published 
tariffs,  or  that  they  have  been  justly  distrib 
uted  among  the  various  articles  carried  and 
between  the  communities  served. 

It  should  not  be  understood,  however,  that 
what  is  properly  termed  the  tendency  toward 
lower  charges  operates  without  important  oc- 
casional exceptions  and  even  temporary  sus- 
pension. While,  as  shown  in  the  above  table, 
there  are  few  years  during  which  the  average 
of  all  charges  does  not  prove  lower  than  dur 
ing  any  which  have  preceded,  it  is  not  at  all 
unprecedented  to  find  that,  as  during  the  cur- 
rent year,  the  changes  in  important  rates  have 
included  many  advances.  Without  attempt- 
ing to  enumerate  the  causes  which  may  or  may 
not  justify  the  evident  attempt  in  certain  sec- 
tions of  the  country  to  place  competitive  rates 
upon  a higher  permanent  basis,  it  is  of  interest 
to  note  some  of  the  changes  which  have  appa- 
rently had  that  result. 

On  October  15,  by  joint  action  of  the  lines 
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comprising  the  Southern  Railway  & Steam- 
ship Association,  rates  via  the  all-rail  routes 
from  New  York,  Boston,  Philadelphia,  Balti- 
more, and  points  taking  the  same  rates  to  all 
points  in  the  southern  states  east  of  a line 
drawn  from  Chattanooga,  Tenn.,  to  Meridian, 
Miss.,  and  from  thence  to  Mobile,  Ala.,  were 
advanced  4 cents  per  hundred  pounds  on 
classes  1,  2,  3,  4,  and  H,  and  3 cents  per  hun- 
dred pounds  on  the  remaining  classes.  This 
was  an  advance  over  rates  which  had  prevailed 
during  practically  the  entire  period  since  this 
Commission  was  created,  but  it  did  not  affect 
the  charges  via  the  various  steamship  lines 
operating  from  the  cities  named  to  Norfolk, 
Portsmouth,  West  Point,  Savannah,  and 
Charleston  in  connection  with  rail  lines  from 
those  ports  to  destination,  which  receive  a 
large  and  important  portion  of  the  traffic. 

Since  December  20,  1887,  the  rates  on  first 
class  freight  between  Chicago  and  points  on 
the  Missouri  river  have  not  been  higher  than  75 
cents  per  hundred  pounds  until  July  1 of  the 
current  year,  when  an  advance  w?as  made  to 
80  cents  per  hundred  pounds.  Rates  on  the 
lower  classes  were  also  increased.  On  the 
same  date  an  advance  was  made  in  the  rates 
between  St.  Louis  and  other  Mississippi  river 
points  and  points  on  the  Missouri  river,  from 
55  cents  to  60  cents,  first  class,  with  propor- 
tionate increases  ou  the  other  classes.  The 
new  rates  are  in  each  case  higher  than  any 
which  have  been  in  force  since  December  20, 
1887.  As  they  apply  in  both  directions  and 
are  the  basis  of  all  freight  charges  between  the 
east  and  interior  points  west  of  the  Missouri 
river,  they  affect  a large  amount  of  traffic.  A 
complaint  is  now  pending  before  the  Commis- 
sion, in  which  the  reasonableness  of  these  rates 
is  involved. 

Packing  house  products  and  live  hogs  have 
been  taken  from  the  Missouri  river  to  Chicago 
for  a considerable  period  at  the  published  rate 
of  22  cents  per  hundred  pounds.  On  July  1 
of  this  year  this  rate  was  increased  to  23£ 
cents  per  hundred  pounds,  which,  when  the 
amount  of  the  tonnage  of  these  articles  is  con- 
sidered, is  seen  to  be  an  important  advance. 
The  rate  on  packing  house  products  from  the 
Missouri  river  to  St.  Louis  was  at  the  same 
time  advanced  from  15  cents  to  18-£  cents,  or 
3|  cents  per  hundred  pounds. 

On  June  20,  1894,  advance  was  made  in  the 
rates  charged  between  Chicago  and  Colorado 
points,  including  Denver,  Pueblo,  Colorado 
Springs,  etc.,  from  $2  to  $2.32  per  hundred 
pounds,  and  in  those  between  Mississippi 
river  points  and  Colorado  common  points 
from  $1.80  to  $2.12  per  hundred  pounds,  on 
first  class  freight,  with  corresponding  in- 
creases on  other  classes. 

The  current  year  has  not  been  characterized 
by  many  especially  significant  changes  toward 
permanently  lower  charges.  Probably  the 
most  notable  change  was  the  reduction,  on 
February  27,  of  the  rate  on  grain  and  flour 
from  Chicago  to  New  York  from  the  normal 
sixth  class  rate  of  25  cents  per  hundred  pounds 
to  20  cents  per  hundred  pounds,  the  reduced 
rate  remaining  in  effect  until  November  12,  a 
period  seldom  equaled  in  duration  by  any 
similarly  low  rates  by  the  all  rail  routes. 

This  rate  is  not  only  that  at  which  these  ar- 
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tides  are  carried  from  the  greatest  grain  mar 
ket  in  the  country  to  its  principal  port  of  ex- 
port, but  is  also  the  basis  of  grain  and  flour- 
rates  from  all  western  territory  to  all  points  on 
or  adjacent  to  the  Atlantic  seaboard,  and  this 
reduction  accordingly  affected  a correspond 
ing  change  in  the  rates  charged  for  carrying 
most  of  the  grain  and  flour  produced  in  the 
United  States  and  not  consumed  at  or  near  the 
point  of  production. 

A concurrent  reduction  in  the  rate  on  grain 
and  flour  from  St.  Paul  and  Minneapolis  to 
Chicago, which  is  used  in  connection  with  the 
rate  on  the  same  articles  from  Chicago  to  New 
York  in  making  rates  to  the  East,  is  of  inter- 
est in  this  connection.  This  rate  has  formerly 
remained  at  12£  cents  per  hundred  pounds, 
with  but  few  fluctuations.  On  April  10  a re- 
duction to  10  cents  was  made,  and  on  May  16 
to  7^  cents.  The  latter  rate  has  since  re- 
mained in  force,  but  the  roads  have  issued  no- 
tice of  an  advance  to  10  cents,  to  take  effect 
December  3,  1894. 

The  rate  on  these  commodities  from  Chi- 
cago to  New  York  via  the  Great  Lakes  to  Buf- 
falo, Erie,  or  Fairport,  and  rail  lines  to  desti- 
nation has  remained  practically  throughout 
the  entire  season  at  15  cents  per  hundred 
pounds,  which  is  5 cents  low^er  than  the  nor- 
mal charge  during  former  seasons. 

It  is  ascertained  that  the  receipts  of  wheat 
and  corn  at  the  four  ports — New  York,  Bos- 
ton, Philadelphia,  and  Baltimore — from  Feb- 
ruary 25  to  October  27  of  the  current  year 
(during  which  period  the  all  rail  rate  of  20 
cents,  above  referred  to, was  in  effect  from  Chi- 
cago) were  as  follows: 


Wheat bushels  _ . 41,770,113 

Corn do 21,156,854 

Total 62,926,967 


This  amount  is  of  course  considerably  less 
than  the  amount  affected  by  the  reductions 
above  referred  to,  but  the  fact  that  5 cents  per 
hundred  pounds  on  this  quantity  amounts  to 
$1,845,495.30  tends  to  show  the  importance  of 
the  change.  Other  reductions  in  important 
rates  have  occurred  that  were  apparently  due 
to  local  and  temporary  causes,  such  as  those 
noted  in  relation  to  changes  on  traffic  from 
eastern  and  western  cities  to  points  in  the 
southern  states,  which  are  treated  of  elsewhere, 
and  in  most  cases  the  restoration  of  the  former 
rates  has  been  effected. 

Through  Routes  and  Through  Rates. 

Carrying  goods  and  forwarding  passengers 
over  connected  roads  under  one  billing  or 
ticketing,  and  making  a single  charge  for  the 
whole  service  by  adding  rates  in  force  on  dif- 
ferent parts  of  the  line,  are  common  features 
of  railroad  business,  necessary  to  convenient 
and  economical  operation,  and  recognized  as 
among  the  transportation  requirements  of 
commerce  and  trade.  This  kind  of  through 
routing  and  through  rating  is  rarely  denied  to 
the  public  or  refused  by  one  connecting  car- 
rier to  another,  but  carriers  sometimes  decline 
to  take  goods  from  or  send  them  by  another 
carrier  under  one  billing  and  without  transfer 
into  other  cars,  although  local  rates  are  of- 
fered, when  by  so  doing  they  can  secure  a 
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longer  haul  for  their  own  lines  or  hold  traffic 
to  a road  with  which  they  have  close  and  fav- 
orable running  connections. 

The  maimer  in  which  through  service  is  con- 
ducted enters  largely  into  the  question  of 
through  routing.  Suitable  facilities  for  the 
prompt  interchange  of  traffic  between  connect- 
ing roads  frequently  include  the  joint  use  of 
yards,  union  depots,  convenient  switching 
tracks,  train  connections  for  passengers,  and 
the  early  forwarding  of  freights  by  connecting 
lines.  Facilities  of  this  character,  though  neces 
sary  to  reasonable  through  routing  service,  are 
often  withheld  from  one  carrier  and  allowed  to 
its  competitor.  Such  discrimination  in  respect 
to  the  facilities  for  traffic  interchange  has  been 
effectively  used  to  injure  interests  of  one  road 
and  favor  those  of  another,  without  regard  to 
resulting  damage  to  business  enterprises  located 
along  the  road  of  the  nonfavored  road. 

As  shown  in  our  former  reports,  the  facilities 
clause  of  the  third  section,  when  invoked  by 
one  carrier  as  against  another,  has  been  con- 
strued by  the  courts  to  mean  little,  if  anything, 
more  than  a duty  on  the  part  of  one  carrier  to 
receive  traffic  from  another  carrier  and  forward 
it  as  a purely  local  shipment.  What  might  be 
done  upon  complaint  of  interested  shippers  or 
injured  localities  under  the  general  prohibition 
in  the  third  section  against  giving  undue  or 
unreasonable  preference  or  advantage  to  any 
person,  firm, corporation,  localit}r, or  description 
of  traffic,  or  subjecting  any  person,  firm,  corpo- 
ration, locality,  or  description  of  traffic,  to  un- 
due or  unreasonable  prejudice  or  disadvantage 
in  any  respect  whatsoever,  has  not  been  deter- 
mined. This  general  provision  against  injustice 
through  affording  or  withholding  favorable  fa- 
cilities or  rates  may  operate  to  remedy  griev- 
ances shown  in  some  cases,  but  under  the  ruling 
of  the  courts  to  the  effect  that  a carrier  is  not 
prohibited  by  the  statute  from  selecting  the  car- 
rier with  which  it  will  make  the  most  favorable 
through  routing  arrangements,  there  is  reason 
to  fear  that  such  right  will  not  be  held  subordi- 
nate to  the  interests  of  localities  or  shippers  on 
the  road  to  which  the  more  advantageous  facil- 
ities are  denied. 

The  provision  in  the  latter  portion  of  the 
third  section,  that  carriers  shall  not  “discrim- 
inate in  rates  between  connecting  lines,”  has 
been  held  by  the  Commission  and  by  a United 
States  circuit  court  to  require  similar  rates  in  a 
case  where  it  appeared  that  the  facilities  for 
interchange  provided  by  the  suing  line  were 
substantially  equal  to  those  furnished  by  the 
favored  line.  Whether  in  a suitable  case  this 
language  of  the  statute  would  be  judicially 
construed  to  mean  more  than  this  is  extremely 
doubtful.  Congress  evidently  intended  those 
words  to  stand  as  an  absolute  prohibition 
against  favors  in  rates  to  one  connecting  road 
as  against  another,  but  it  is  also  as  clear  that 
the  requirement  to  afford  all  reasonable, 
proper,  and  equal  facilities  for  the  interchange 
of  traffic  was  intended  to  prohibit  giving  one 
road  an  advantage  over  another  connecting 
road  in  ttje  matter  of  routing  arrangements. 
This  intention  has  not  been  recognized  by  the 
courts  as  being  expressed  in  the  statute,  and 
the  prohibition  against  discrimination  in  rates 
between  connecting  lines  has  so  far  been  given 
a limited  application. 
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The  fundamental  defect  in  the  through 
routes  and  through  rates  clause  lies,  however, 
in  the  absence  of  any  provision  in  the  statute 
under  which  through  routing  facilities  and 
through  rates,  which  are  less  than  the  sum  of 
rates  separately  established  by  the  connecting 
carriers,  can  be  required.  A provision  of  this 
character,  so  worded  as  to  be  capable  of  direct 
application,  and  yet  leave  open  to  carriers 
proper  opportunity  for  agreement  as  to  rate  di- 
visions and  routing  details,  would  enable  the 
Commission  to  give  due  effect  to  the  legislative 
intention  to  affirm  the  right  of  the  public  to 
continuous  transportation  at  through  rates  rea- 
sonable in  themselves  and  relatively  reasonable 
to  different  localities.  The  simple  assertion  of 
such  a right  without  providing  specific  means 
for  its  enforcement  has  proven  inadequate. 
Courts  are  loth  to  require  unwilling  carriers  to 
enter  into  traffic  arrangements,  which  include 
the  making  of  joint  rates  lower  than  the  sum 
of  separately  established  charges,  in  the  absence 
of  clear  expression  of  the  legislative  will  and 
provision  for  giving  effect  to  the  statutory  re- 
quirement, The  result  is  that  the  second  par- 
agraph of  the  third  section  of  the  law,  the 
through  routes  and  through  rates  provision,  is 
practically  inoperative  on  account  of  the  lim- 
ited meaning  which  has  been  given  to  its 
somewhat  ambiguous  phraseology  and  the  fact 
that  the  statute  does  not  provide  means  by 
which  a reasonable  joint  through  rate  can  be 
required  and  established. 

When  the  rate  over  one  connecting  line  is  a 
single  or  joint  rate,  and  that  over  another  con- 
necting line  in  the  same  territory  is  merely  a 
combination  of  individual  charges,  regulation 
of  rates,  in  the  absence  of  power  to  require  joint 
through  rating,  cannot  be  effectual.  If  a 
through  route  over  connecting  roads  is  a rea- 
sonable one,  the  public  is  entitled  to  a rate  over 
such  route  which  is  based  upon  the  whole  dis- 
tance and  the  entire  service,  and  should  not  be 
required  to  pay  the  sum  of  rates  established  for 
portions  of  such  distance  and  for  distinct  serv- 
ices over  parts  of  the  route.  Whether  this  right 
of  railway  patrons  to  through  service  at  such 
through  rates  shall  be  accorded  or  withheld 
over  any  such  route  now  depends  altogether 
upon  the  will  of  the  carriers;  there  is  no  stat- 
utory provision  under  which  a through  rate 
over  different  roads  based  upon  the  through 
distance  and  through  service  can  be  determined 
and  required  to  be  put  into  effect  in  case  the 
carriers  refuse  to  make  the  joint  rate  them- 
selves. The  statute  should  be  amended  in 
several  important  particulars,  but  we  regard 
this  failure  of  the  through  routes  and  through 
rates  clause  to  operate  in  accordance  with  the 
legislative  will  as  one  of  the  most  embarrassing 
of  the  discovered  defects  in  our  scheme  for 
railway  regulation.  The  power  to  enforce  a 
reasonable  joint  rate  over  a practicable  through 
route,  composed  of  two  or  more  roads  or  rail 
and  water  lines,  is  indispensable  to  the  effective 
and  impartial  operation  of  the  provisions  pro- 
hibiting unreasonable  or  unjustly  discriminat- 
ing charges,  undue  preference  to  some  and 
prejudice  to  other  persons,  or  localities,  or 
kinds  of  traffic,  and  greater  charges  for  shorter 
than  for  longer  distances. 

After  spending  more  than  sixty  years  in  the 
development  of  a system  of  railway  service 
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which  shall  meet  the  needs  of  an  ever-increas- 1 
ing  volume  of  commerce;  after  building  and 
putting  into  operation  nearly  half  the  railway 
mileage  of  the  world;  after  aiding  the  con- 
struction of  long  transcontinental  lines  by 
immense  grants  of  lands  and  national 
credit,  with  a principal  view  to  through  trans- 
portation at  relatively  low  charges,  not  only 
over  such  aided  lines,  but  over  those  which 
might  choose  to  connect  therewith;  after  pass- 
ing a Federal  statute  more  than  twenty  eight 
years  since  providing  for  the  physical  connec- 
tion of  railway  tracks  of  different  carriers  so 
as  to  form  continuous  lines  of  transportation, 
and  thereby  freeing  the  carriers  from  any 
trammels  upon  the  formation  of  such  con- 
tinuous lines  and  transportation  thereover; 
after  passing  a general  regulating  statute  in 
which  the  duty  of  performing  such  continuous 
transportation  at  duly  published  and  reason- 
able rates  and  without  undue  preference  or 
discrimination  in  favor  of  persons,  commu- 
nities, or  kinds  of  traffic  is  distinctly  imposed, 
after  all  this  effort  and  time,  we  are  forced  to 
realize  that  the  progress  of  communities  and 
the  prosperity  of  persons,  which  are  so  greatly 
influenced  by  fair  or  unfair  railway  service 
and  railway  rates  over  connected  roads,  still 
depends  very  generally  upon  the  inclination  of 
carriers  to  enter  into  joint  through  rate  agree- 
ments. The  location  of  new  business  enter- 
prises is  frequently  settled  since  the  passage  of 
the  Act  to  Regulate  Commerce,  as  well  as  be- 
fore, not  so  much  by  the  wishes  of  those  who^ 
control  them  and  the  advantages  for  economi- 
cal production  or  trade  afforded  at  particular 
places  as  by  the  favorable  transportation  rates 
which  railway  managers  can  be  induced  to 
put  in  force. 

Joint  rates  over  connecting  roads  are  no 
longer  a public  convenience  which  the  carriers 
are  able  to  afford  through  great  economies  in 
operation  and  because  of  very  considerable  of- 
ferings of  traffic;  they  have  become  a com- 
mercial necessity  which,  as  a rule,  the  carriers 
find  no  difficulty  in  supplying  at  will  with 
reasonable  certainty  of  profit  from  rates  duly 
adjusted  to  the  places  they  serve.  Neither  is 
the  joint  rate  of  two  carriers  to  be  regarded  in 
any  sense  as  exceptional  to  the  general  method 
of  rate  making  employed  by  individual  car- 
riers. Individual  and  joint  rates  are  based 
upon  the  same  general  plan.  A rate  of  10 
cents  from  one  station  to  another  station  and 
another  rate  of  10  cents  from  the  second  sta- 
tion to  the  third,  all  on  the  same  road,  do  not 
imply  that  the  rate  from  the  first  to  third  sta- 
tion should  be  20  cents,  the  sum  of  the  two 
locals;  it  may,  without  wrong  to  any  one,  be 
15  cents,  or  perhaps  12  cents.  Indeed,  if 
roads  charged  the  sum  of  station-to  station 
rates  they  would  be  subject  to  the  most  ener- 
getic complaints  of  extortion,  and  the  volume 
of  traffic  would  be  comparatively  small.  So 
with  two  roads  having  an  individual  rate  of, 
say,  25  cents  over  each,  the  joint  through  rates 
over  both  roads  may  be  35  cents,  or  even  less, 
without  undue  prejudice  to  any  one,  and  may 
be  necessary  to  the  fair  interest  of  through 
traffic. 

The  main  limitation  upon  both  the  single 
and  joint  rate  is  that  neither  shall  be  less  as  a 
whole  than  any  intermediate  rate;  otherwise 
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there  is  an  obvious  prejudice,  which  in  the  ab- 
sence of  exceptional  circumstances,  the  law 
forbids.  If,  therefore,  the  joint  through  rate  is 
an  easily  supplied  commercial  necessity  and  not 
exceptional  to  the  usual  rate-making  methods, 
there  can  be  no  valid  objection  to  vesting  the 
regulating  authority  with  power  to  order 
through  routes  and  through  rates  which  con- 
necting carriers  refuse  to  provide,  but  which 
appear  to  the  Commission  to  be  reasonable,, 
necessary  for  the  public  welfare,  and  not  in- 
jurious to  any  interest  of  the  carriers  which 
should  be  protected. 

To  insure  reasonableness  and  uniformity, 
the  scope  of  regulation  should  be  coextensive 
with  the  progress  of  railroad  operation,  so  that 
what  is  right  may  be  required  as  well  as  what 
is  wrong  prohibited.  The  absence  of  any  pro- 
vision in  the  statute  by  which  the  joint  route 
and  rate  can  be  required  renders  regulation* 
halting  and  defective,  deprives  many  carriers 
of  a legitimate  share  of  through  traffic  which 
would  be  created  by  reasonable  through  routes 
and  rates,  subjects  trade  and  commerce  to  un- 
necessary restraints,  and  confines  much  of  the 
business  of  numerous  towns  to  their  immedi- 
ate localities.  Whole  sections  of  the  country 
pay  on  some  traffic  the  sum  of  rates  to  and 
from  certain  rives  arbitrarily  used  as  dividing 
lines;  places  reached  by  a single  road  are  often 
deprived  of  through  rating  facilities  as  to  all 
classes  of  traffic,  while  junction  points  in  their 
vicinity  receive  the  benefit  of  joint  traffic  rates; 
other  localities  are,  for  carrier’s  reasons,  de- 
nied through  joint  rating  on  some  important 
kind  of  goods  while  it  is  freely  afforded  on 
other  articles  between  the  same  points. 

Again,  the  lack  of  procedure  under  which 
denied  joint  rating  can  be  compelled  often 
forces  carriers  into  irregular  rate-making  prac- 
tices not  recognized  by  the  Act  to  Regulate 
Commerce.  These  are  covered  by  the  phrase 
“ proportional  rates,”  that  is,  less  than  regular 
rates  in  force  between  the  same  points,  and  in- 
tended to  be  applied  on  traffic  destined  to  a 
point  beyond  carriers  own  line.  Thus  carriers 
between  the  east  and  Mississippi  river  points 
have  regular  rates  in  force  for  traffic  confined 
to  those  points,  and  lower  or  proportional 
rates  for  carrying  goods  destined  through 
those  points  to  places  on  the  line  of  another 
carrier  west  of  that  river,  such  goods  taking 
the  local  rates  of  the  western  carrier  added  to 
the  proportional  rates  to  the  river.  This  prac- 
tice, which  results  in  eastern  carriers  having 
two  sets  of  rates  to  the  Mississippi  river  is  also* 
in  vogue  in  other  sections  of  the  country,  and 
is  the  subject  of  a complaint  brought  before 
the  Commission  by  an  eastern  road  against  a 
connecting  line  reaching  points  in  New  York. 
Proportional  rates  result  from  the  failure  of 
connecting  roads  to  make  joint  rates,  and  aside 
from  the  question  of  legality,  the  carrier  mak- 
ing them  must  bear  the  burden  of  the  entire 
reduction  so  made  from  the  sum  of  individual 
rates  of  the  connecting  roads  which,  under  an 
agreement  for  joint  through  rating,  would  be 
borne  by  both,  and  perhaps  represent  a less 
through  charge  to  the  public  than  under  the 
proportional  rate  plan. 

The  article  in  our  last  annual  report,  entitled 
“Connecting  and  Continuous  Lines,”  set  forth 
many  illustrations  of  this  defect  in  the  law 
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and  specific  reasons  for  this  amendment.  As 
is  said  under  another  heading  in  this  report, 
what  the  carriers  fail  to  do  in  the  direction  of 
necessary  transportation  reforms  is  generally 
proper  for  Congress,  through  appropriate 
means,  to  require.  This  is  particularly  true 
of  the  through  joint  rate  over  connecting 
roads,  which  is  capriciously  afforded  or  denied 
throughout  the  country  according  to  prevail- 
ing notions  of  railway  management.  The 
through  joint  rate  is  an  undeniable  public  ben- 
efit; it  is  the  transportation  facility  which, 
more  than  any  other,  has  enabled  the  products 
of  all  sections  of  the  country  to  be  exchanged 
or  compete  for  sale  in  common  markets;  it  is 
one  of  the  great  mainsprings  of  our  commer- 
cial progress.  But  the  joint- rating  facility  has, 
on  account  of  its  irregular  and  capricious  ap- 
plication also  been  a costly  benefit  to  the  pub- 
lic, for  being  applied  or  withheld  by  the  car- 
riers at  will,  it  has  frequently  promoted  the 
competition  of  carriers  so  that  carrying  would 
be  done  at  little  or  no  profit,  while,  through 
exaction  of  much  higher  rates  at  many  points 
to  which  through  rating  has  been  denied,  the 
legitimate  competition  of  many  communities 
has  been  restricted  or  destroyed.  So  potent  is 
the  through  joint-rating  facility  that  it  can, 
and  often  does,  result  in  confining  trade  to 
channels  favored  by  the  carriers.  Such  a 
tremendously  powerful  instrument  for  good  or 
ill  to  the  business  interests,  not  only  of  persons 
but  of  towns  and  localities,  and  even  great  sec- 
tions of  the  country,  and  of  connecting  car- 
riers also,  should  not  henceforth  be  left  in  the 
hands  of  the  carriers  to  be  exercised  without 
control  or  regulation. 

This  power  to  establish  through  routes  and 
regulate  through  rates  has  been  exercised  by 
the  English  commission  for  years.  The  third 
section  of  our  Act,  which  includes  the  through 
routing  clause,  was  modeled  after  the  English 
statute  of  1854,  and  the  amendment  suggested 
in  our  former  reports  to  Congress  is  framed 
upon  provisions  in  the  acts  of  Parliament  of 
1873  and  1888. 

The  absence  of  such  a remedy  entails  upon 
trade  and  carrying  interests  yearly  damage  to 
the  amount  of  many  millions  of  dollars.  The 
fact  that  needed  through  rating  facilities  can 
be  denied  with  impunity  in  a single  instance 
would  be  sufficient  reason  for  Congressional 
action,  so  large  is  the  amount  of  current  rail- 
way business;  and  when  the  entire  traffic  con- 
ducted over  nearly  half  the  world’s  railway 
mileage  is  subject  to  such  denial  of  continuous 
transportation  at  through  joint  rates  without 
any  effective  legal  remedy,  the  necessity  for 
an  amendment  of  the  regulating  statute  in  this 
respect  becomes  imperative.  We,  therefore, 
earnestly  renew  the  recommendation  in  our 
last  report  that  the  following  clause  be  added 
to  section  3 of  the  Act  to  Regulate  Commerce: 

The  facilities  to  be  afforded  shall  include  the 
due  and  reasonable  receiving,  forwarding,  and 
delivering  by  every  such  common  carrier,  at 
the  request  of  any  other  such  common  carrier, 
of  through  traffic  at  through  rates  or  fares.  If 
any  one  of  such  common  carriers  shall  desire 
to  form  a through  route  for  interstate  traffic  or 
any  class  thereof  over  its  own  line  or  any  part 
thereof,  in  connection  with  the  line,  or  any 
part  of  the  line  of  one  or  more  other  common 
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carriers,  it  shall  address  a request  in  writing  to 
the  other  common  carrier  or  carriers,  de- 
scribing therein  the  proposed  route  specifically, 
and  naming  proposed  through  rates  or  fares 
and  divisions  thereof  for  such  traffic,  and  shall 
deliver  such  request  to  such  other  carrier  or 
carriers,  and  also  transmit  a copy  thereof  to 
the  Commission  hereinafter  named.  If  the 
other  common  carrier  or  carriers  shall  not, 
within  ten  days  after  receiving  such  request, 
make  and  serve  and  file  with  the  Commission 
written  objections  either  to  the  proposed  route 
or  to  the  proposed  rates,  fares,  or  divisions, 
the  same  so  far  as  not  objected  to  shall  be 
deemed  agreed  to;  but  if  either  the  route,  the 
rates,  or  fares,  or  the  divisions  are  objected  to, 
the  objection  shall  be  stated  in  writing  and 
transmitted  to  the  Commission,  and  the  Com- 
mission shall  then  have  power  to  determine 
whether,  having  regard  to  all  the  circum- 
stances, the  route  proposed  is  demanded  in  the 
public  interest  and  is  a reasonable  route  for  the 
traffic,  and  if  the  Commission  shall  so  find, 
and  the  rate  or  divisions  are  not  assented  to, 
the  Commission  shall  have  the  further  power 
to  prescribe  the  same;  but  the  Commission  in 
any  case  in  apportioning  the  through  rate  shall 
take  into  consideration  all  the  circumstances  of 
the  case,  including  any  special  expense  in- 
curred in  respect  of  the  construction,  mainte- 
nance, or  working  of  the  route,  or  any  part 
thereof,  as  well  as  any  special  charges  which 
any  such  common  carrier  may  have  been  en- 
titled to  make  in  respect  thereof,  and  it  shall 
not  be  lawful  for  the  Commission  in  any  case 
to  compel  any  company  to  accept  lower  mile- 
age rates  than  the  mileage  rates  which  such 
company  may  for  the  time  being  legally  be 
charging  for  like  traffic  carried  by  a like  mode 
of  transit  on  any  other  line  of  communication 
between  the  same  points, being  the  points  of  de- 
parture and  arrival  of  the  through  route.  Said 
Commission,  at  the  request  of  any  person  in- 
terested in  interstate  traffic,  shall  institute,  or 
on  its  own  motion  said  Commission  may  begin, 
proceedings  to  form  through  routes  over  con- 
necting lines  in  the  same  manner  and  to  the 
same  effect  as  though  such  proceeding  had 
been  instituted  b}'  a common  carrier,  as  pro- 
vided in  this  section. 

Pooling  of  Freights  and  Division  of 
Earnings. 

It  must  be  conceived  that  the  vigorous  effort 
now  being  made  to  remove  the  statutory  pro- 
hibition against  railway  pooling  is  prompted 
to  a great  extent  by  the  serious  diminution  of 
revenue  from  railway  traffic  which  has  been 
caused  by  open  and  secret  cutting  of  competi- 
tive rates.  It  is  also  commonly  believed  that 
a restraint  upon  the  competition  of  carriers 
which  will  prevent  secret  rate  cutting,  and 
such  open  rate  reductions  as  are  not  demanded 
by  the  needs  of  commerce,  is  necessary  to  the 
successful  operation  of  the  law.  The  preven- 
tion of  this  illegitimate  competition  in  trans- 
portation by  proper  amendment  of  the  statute 
is  therefore  generally  desired;  but  while  all 
parties  are  united  in  a common  desire  to  eradi- 
cate the  evil,  there  is  the  widest  difference  of 
opinion  as  to  the  means  to  be  employed. 

Those  who  oppose  pooling  assert  that  it  is 
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calculated  to  stifle  legitimate  as  well  as  ille- 
gitimate competition  between  transportation 
agencies,  and  therefore  should  not  be  allowed. 
Those  who  most  strongly  favor  the  practice 
contend  that  pooling  has  no  influence  upon 
rates  except  to  give  them  stability  and  prevent 
rebates  to  favored  shippers,  and  that  there  is 
nothing  in  the  practice  which  can  operate  in 
derogation  of  the  public  interest.  Others 
who  take  less  extreme  views  believe  that  pool- 
ing can  be  so  restricted  through  legislative  ac- 
tion as  to  produce  no  new  evils  and  yet  greatly 
benefit  both  the  shipping  and  the  carrying 
public. 

The  objection  commonly  urged  against 
pooling,  that  it  is  in  the  nature  of  a trust  and 
liable  to  operate  in  restraint  of  commerce  and 
trade,  is  certainly  well  grounded  when  di- 
rected against  railway  combinations  not 
formed  under  authority  of  law;  but  it  is  to  be 
expected  that  a statute  which  shall  permit  any 
form  of  railway  pooling  will  effectually  elim- 
inate from  the  practice  all  those  features  of  the 
trust  which  in  pooling  might  be  detrimental 
to  public  interest  or  individual  enterprise.  If 
this  cannot  be  done,  the  pooling  proposition 
should  be  discarded;  but  if  this  can  be  accom 
plished,  then  consideration  of  the  plan  should 
not  be  refused  merely  because  unregulated 
pooling  would  be  objectionable. 

Devising  and  putting  in  force  an  apparently 
safe  plan  of  conditional  pooling  cannot,  how- 
ever, be  deemed  alone  sufficient  for  present, 
urgent  needs.  Though  properly  regulated 
pooling  may  appear  to  be  a remedy  for  many 
transportation  abuses,  there  are  others  equally 
grave  which  cannot  be  cured  without  further 
specific  legislation.  These  are  fully  described 
in  our  reports  to  Congress.  Moreover,  it 
should  not  be  overlooked  that  if  civil  and 
criminal  violations  of  the  statute  were  not  so 
numerous,  and  the  competitive  relations  of 
carriers  merely  resulted  in  diminishing  rail 
way  revenues,  the  pooling  proposition  would 
receive  but  little  countenance,  and  the  carriers 
would  probably  be  left  to  cure  the  evils  result- 
ing from  their  own  follies  in  competition.  The 
prevention  of  these  violations  must  be  the  prin- 
cipal object  of  any  amendment  which  may  be 
passed,  and  allowing  the  carriers  the  extraor- 
dinary privilege  of  pooling,  however  carefully 
guarded  against  abuse  and  however  desirable 
it  may  seem  before  trial,  cannot  with  safety 
be  solely  relied  upon  to  accomplish  the  in- 
tended purpose. 

That  legalized  pooling  would,  while  the 
agreements  are  respected  by  those  who  make 
them,  tend  to  maintain  and  compel  adherence 
to  published  rates  may  be  readily  admitted; 
but  it  might  not  be  difficult  for  dissatisfied 
parties  to  such  contracts  to  find  legal  pretexts 
for  breaking  them  or  compensating  reasons  for 
so  doing,  although  the  penalty  for  the  breach 
should  be  large.  The  law  reports  disclose 
many  instances  of  successful  contract  evasion 
and  competitive  traffic  so  large  that  railway 
managers  will  risk  fine  and  imprisonment  in 
order  to  obtain  it  miglwt  tempt  repudiation  of 
the  most  solemn  agreement.  It  is  essential 
that  any  polling  privilege  however  carefully 
conditioned,  shall  be  supplemented  with  such 
other  enactments  as  seem  best  calculated  to  in- 
sure general  obedience  to  the  law,  and  to  ren- 
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derthe  Commission’s  present  duty  to  “execute 
and  enforce”  the  statute  capable  of  efficient 
performance. 

It  is  not  easy,  however,  to  frame  a bill  of 
this  character.  There  is,  in  the  first  place, 
much  difference  of  opinion  as  to  what  consti- 
tutes an  attribute  of  general  conformity  with 
the  provisions  of  the  statute.  Many  railway 
managers  assert  that  interstate  transportation 
now  being  conducted  in  conformity  with  law, 
except  where  competition  between  themselves 
has  forced  them  into  violations  in  order  to  ob- 
tain or  retain  carrying  business.  In  this  they 
are  mistaken.  Very  many  civil  and  criminal 
violations  of  the  law  have  been  indulged  in 
which  cannot  be  properly  traced  to  the  car- 
rier’s competitive  relations.  These  violations, 
as  well  as  those  which  do  arise  from  competi- 
tive conditions,  should  be  prevented  as  far  as 
possible  in  any  Act  which  authorizes  pooling. 

Our  reports  show  many  instances  of  injus- 
tice to  places  whereby  their  legitimate  pros- 
perity has  been  retarded  or  destroyed.  Rates 
established  under  pooling  contracts  would  not 
be  in  effect  at  numerous  places  which  are  com- 
peting for  trade  with  localities  where  the  pool- 
ing rates  would  be  in  effect;  and  thus,  by  oper- 
ation of  the  proposed  law,  one  set  of  rates 
would  be  made  by  individual  carriers,  while 
control  of  the  other  set  would  be  legally  exer- 
cised by  or  through  the  pool.  It  seems  to  us 
that  points  not  covered  by  the  pooling  contract 
should  receive  as  ample  protection  in  condi- 
tional pooling  legislation  as  those  which  may 
be  directly  affected  by  the  pool,  and  that  any 
additional  authority  which  may  be  conferred 
on  this  Commission  to  annul  or  modify  the 
pooling  contract,  and  control  rates  or  facilities 
maintained  under  or  affected  by  the  pooling 
contract,  should  also  extend  to  rates  aud  facili- 
ties which  are  not  maintained  under  or  directly 
affected  by  the  contract. 

Before  concluding  this  article  we  desire  to 
call  attention  to  the  claim  of  pooling  advocates 
that  the  pooling  contracts  can  have  no  effect 
upon  competitive  rates  except  to  promote  their 
maintenance  and  observance.  We  do  not 
think  this  a sound  proposition.  The  mere  fact 
that  a pooling  contract  is  in  existence  does  not 
concern  railway  patrons  or  communities.  That 
which  may  be  done  under  such  a contract  is 
what  vitally  affects  the  public  interest,  and  is 
what  has  led  to  the  line  of  decisions,  including 
a recent  opinion  emanating  from  high  judicial 
authority,  to  the  effect  that  pooling  not  author- 
ized by  law  is  contrary  to  public  policy.  A 
common  agreement  as  to  rates  and  their  ob 
servance  is  necessary  to  the  successful  opera- 
tion of  a pool.  It  is  beside  the  question  to  say 
that,  throughout  the  old  pooling  territories, 
competitive  rates  have  been  agreed  upon  by 
the  carriers  since  pooling  was  prohibited. 
Continuance  of  rates  in  force  has  nevertheless 
been  voluntary,  while  under  these  contracts 
established  rates  would  be  kept  in  effect  until 
the  parties  thereto  agree  upon  a change;  and  it 
is  plain,  moreover,  that  a substantial  advan- 
tage accrues  from  an  arrangement  for  division 
of  earnings  which  would  make  a carrier  will- 
ing to  keep  rates  in  force  that,  without  it, 
would  be  reduced.  The  division  of  earnings 
would  also  probably  reconcile  a carrier  to  the 
establishment  of  lower  rates  than  would  ordin- 
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arily  be  charged  over  its  lines.  The  effect  of  a 
legalized  pooling  contract  upon  rates  would 
be,  therefore,  to  require  the  parties  to  agree, 
while  now  they  only  do  so  voluntarily. 

The  extraordinary  and  forceful  powers  of 
any  combination  of  persons  over  those  of  an 
individual  are  to  be  continually  borne  in  mind 
at  every  point  in  the  formulation  of  any  bill 
on  this  subject,  and  it  is  folly  to  suppose  that 
a,  combination  of  carriers  would  not,  in  the  ab- 
sence of  legislative  restrictions, have  immensely 
greater  power  over  rates  than  those  posessed 
by  individual  carriers,  or  that  such  power 
would  not  be  exercised  in  the  direction  of 
higher  rates,  if  it  should  appear  that  the  pri 
vate  interests  of  the  carriers  would  be  served 
by  such  action. 

Although  the  Commission  has  paid  much 
attention  to  the  subject  of  pooling  in  former 
reports,  it  has  not  taken  a position  in  favor  of 
or  against  a renewal  of  the  practice,  but  has 
confined  itself  to  collecting  and  laying  before 
Congress  the  opinions  and  views  of  carriers, 
shippers,  commercial  bodies,  and  others  inter- 
ested in,  or  who  have  made  a study  of,  the 
subject  of  transportation.  In  deference  to 
such  opinions,  and  in  view  of  the  earnest  con- 
sideration which  has  been  given  the  subject  by 
the  committees  of  Congress,  and  because  of 
urgent  requests  by  Senators  and  Representa- 
tives for  some  expression  as  to  the  policy  and 
advisability  of  legalized  pooling,  we  submit 
for  the  consideration  of  Congress  that  pooling 
without  other  remedial  legislation  is,  we  think, 
unadvisable.  Pooling  under  conditions  to  be 
approved  by  the  Commission  and  rendered 
capable  of  easy  and  direct  regulation,  with  ac- 
companying effective  remedial  legislation,  we 
believe,  might  safely  be  tried.  Amendments 
recommended  to  Congress  in  this  and  former 
reports  should  be  adopted.  Each  of  them  is 
necessary  to  remedy  some  existing  transporta- 
tion evil,  and  some  of  them  would  accomplish 
reforms  and  public  benefits  indispensable  to 
the  original  purposes  of  the  Act. 

Annual  Report  of  Common  Carriers. 

Pursuant  to  section  30  of  the  Act  to  Regu 
late  Commerce,  reports  are  required  to  be 
made  to  the  Commission  by  all  common  car- 
riers subject  to  the  Act,  showing  in  detail  the 
amount  of  capital  stock  issued  by  each  of  such 
common  carriers,  the  dividends  paid,  its  sur- 
plus fund,  the  funded  and  floating  debts,  the 
interest  paid  thereon,  salaries  paid,  amounts 
expended,  how  expended,  the  earnings  and  re- 
ceipts from  all  sources,  the  balance  of  profit 
and  loss,  and  a complete  exhibit  of  the  finan- 
cial operations  of  the  carrier  for  each  year,  in- 
cluding an  annual  balance  sheet. 

In  response  to  this  requirement  an  import- 
ant railroad  system  filed  with  the  Commission 
a report,  verified  by  the  oaths  of  its  president 
and  auditor,  for  the  year  1893.  It  subse- 
quently appeared  from  a statement  made  by 
an  expert  accountant,  who  made  an  examina- 
tion of  its  affairs  and  accounts  on  behalf  of 
parties  interested  therein,  that  during  the 
period  covered  by  said  report  large  sums  of 
money  had  been  paid  out  by  the  company  by 
way  of  rebates  and  drawbacks,  but  were  falsely 
covered  under  the  head  of  legitimate  ex- 
penditures. 
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Under  the  existing  law  no  indictment  for 
perjury  can  be  predicted  upon  such  false  and 
fraudulent  report,  though  made  under  oath. 

In  order  to  prevent  the  making  of  such  false 
reports,  offenders  in  this  respect  should  be 
subjected  to  punishment  for  perjury.  It  is  im- 
portant also  that  carriers  required  to  make  re- 
ports under  the  law  should  be  subject  to  rea- 
sonable penalty  or  forfeiture  for  failure  to  do 
so.  The  Commission  therefore  recommends 
that  section  20  of  the  Act  referred  to  be 
amended  by  striking  out  the  first  sentence  and 
inserting  in  lieu  thereof  the  following: 

That  the  Commission  is  hereby  authorized 
to  require  annual  reports,  verified  by  oath, 
from  all  common  carriers  participating  in  in- 
terstate commerce,  and  from  all  companies  or 
corporations  owning  railroads  over  which  in 
terstate  commerce  is  carried,  to  prescribe  the 
manner  in  which  such  reports  shall  be  made, 
and  to  require  specific  answers  therein  to  all 
questions  upon  which  the  Commission  may  4 
need  information. 

And  also  by  adding  to  said  section  the  fol- 
lowing: 

Said  detailed  reports  shall  contain  all  the  re- 
quired statistics  for  the  period  of  twelve 
months  ending  on  the  30th  day  of  June  in 
each  year,  and  shall  be  made  out  and  filed  with 
the  said  Commission,  at  its  office  in  Washing- 
ton, on  or  before  the  15th  day  of  September 
then  next  following,  unless  additional  time  be 
granted  in  any  case  by  the  Commission;  and  if 
any  common  carrier  subject  to  the  provisions 
of  this  section  shall  fail  to  make  and  file  said 
annual  reports  or  shall  fail  to  make  specific 
answer,  under  oath,  to  any  lawful  question  au- 
thorized by  the  provisions  of  this  section  with- 
in the  time  herein  provided,  such  common 
carrier  shall  be  subject  to  a penalty  of  one 
hundred  dollars  for  each  and  every  day  it  shall 
continue  to  be  in  default  as  aforesaid  shall  be 
deemed  to  be  a separate  offense,  and  the  dis- 
trict courts  of  the  United  States  for  the  district 
in  which  the  principal  office  of  such  delin- 
quent carriers  shall  be  located  shall  have  juris- 
diction to  enforce  the  penalty  herein  provided 
for  upon  information  to  be  filed  by  the  United 
States  attorney  for  such  district. 

Such  annual  reports  shall  be  verified  by  the 
oath  of  the  president,  treasurer,  comptroller, 
auditor,  or  receiver  of  such  common  carrier, 
administered  by  a notary  public,  United  States 
commissioner,  or  judge  of  a United  States 
court. 

Government  Ownership  of  Railroads. 

This  subject  has  received  the  attention  of 
writers  on  different  phases  of  the  railroad 
problem,  and  indeed  of  the  general  public,  to 
a considerable  extent  during  the  past  year. 

The  Commission  is  inclined  to  the  opinion 
that  on  controversial  questions  of  this  nature, 
not  directly  involving  matters  specifically 
covered  by  the  Act  to  Regulate  Commerce,  its 
duty  is  best  discharged  by  presenting  the  facts 
bearing  upon  and  necessary  to  an  intelligent 
determination  of  the  question,  rather  than  to 
undertake  a statement  of  the  argument  pro  and 
con. 

On  this  line  the  Commission  made  a pre- 
liminary report  in  response  to  a resolution  of 
the  Senate  passed  August  24, 1894.  The  facts 
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then  collected  will  be  found  in  Appendix 
hereto. 

In  that  preliminary  report  the  subject  was 
treated,  as  therein  expressed,  under  four  heads, 
as  follows: 

(1)  Relations  of  Governments  to  the  railroads 
of  the  world. 

(2)  The  data  thereon  tabulated. 

(3)  Comparison  of  freight  and  passenger 
rates  on  Government-owned  railroads  and  on 
roads  within  the  United  States. 

(4)  Views  of  various  writers  on  the  subject. 

Under  all  of  the  above  headings  the  facts 

are  so  broadly  and  concisely  stated,  and  yet 
cover  the  ground  so  fully,  that  nothing  would 
be  gained  by  undertaking  here  to  give  an  ab- 
stract of  the  same.  The  whole  will  be  seen  by 
turning  to  the  Appendix. 

There  is,  however,  one  consideration  that 
should  be  kept  in  mind  in  connection  with  the 
facts  bearing  upon  this  question,  and  that  is 
* whether  the  more  ohjectionable  features  of 
railroad  management  under  private  ownership 
which  are  relied  upon  to  support  the  argument 
for  pubilc  ownership,  can  not  be  remedied  by 
legislative  regulation  through  the  instrumental- 
ity of  a commission  quite  as  effectual  as  by 
government  acquisition  and  control. 

There  are  some  amendments  to  the  Interstate 
Commerce  Law,  as  the  Commission  has  re- 
peatedly pointed  out,  which  are  required  to 
make  the  law  express  what  it  was  generally 
understood  to  mean,  and  which  have  been 
found  essential  in  order  to  secure  reasonable- 
ness tn  rates  and  equality  of  treatment  by  rail- 
road carriers. 

There  may  be  serious  objections  to  govern- 
ment ownership,  even  if  it  is  legally  possible 
to  provide  for  the  compulsory  transfer  of  the 
railroads  to  the  government.  For  illustra- 
tion, the  railroad  mileage  in  the  United  States 
is,  in  round  numbers,  177,000  miles,  nearly  one 
half  of  all  the  railway  mileage  in  the  world. 
The  amount  of  its  stock  and  bonds  is  more 
than  $10,000,000,000.  The  employes  fall  but 
little  below  a million  persons.  To  become  the 
owner  of  all  this  property  would  involve  the 
government  in  tremendous  debt;  to  operate  it 
would  involve  a patronage  eclipsing  all  prece- 
dent in  the  civil  administration  of  the  Govern- 
ment. Thoughtful  men  believe  that  the  crea- 
tion by  this  government  of  such  a debt  and 
such  a patronage  should  be  avoided  if  possible, 
both  on  political  and  commercial  considera- 
tions. 

Omitting  a restatement  of  the  many  other 
objections  which  writers  offer  to  state  owner- 
ship and  control  in  this  country,  perhaps  of 
less  weight  than  the  above,  it  may  well  be  said 
that  experience  has  not  yet  shown  and  no  sat- 
isfactory reasons  have  been  advanced  why 
legislative  and  administrative  regulation  can 
not  bring  about  all  needed  reforms  in  railway 
management. 

No  one  has  ever  attacked  the  fundamental 
principles  of  the  national  law.  It  is  based  on 
the  just  idea  of  reasonable  rates  and  equality  of 
treatment  in  the  broadest  sense.  The  statutory 
machinery,  if  we  may  so  term  it,  to  secure 
these  results,  has  been  [found  inadequate  in 
some  measure,  but  this  may  be  accounted  for 
by  the  fact  that  the  law  is  of  recent  origin  and 
to  a certain  extent  tentative.  The  time  for  dts- 
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cussion  of  amendments  has  been  short.  Other 
questions  have  absorbed  the  attention  of  Con- 
gress and  the  country.  Legislators  have 
hardly  yet  come  to  realize  that  this  matter  ex- 
ceeds all  others  of  a public  nature  in  its  im- 
portance to  commercial  interests  and  general 
prosperity.  It  is  a source  of  encouragement, 
however,  that  discussion  in  and  out  of  Con- 
gress during  the  past  year  has  taken  on  a 
breadth  of  view  and  an  intelligence  and  vigor 
that  give  promise  of  early  and  advantageous 
results.  It  is  to  be  remembered  that  a statute 
like  this,  covering  a new  field  of  legislation,  i» 
generally  and  naturally  the  result  of  a compro- 
mise between  different  and  conflicting  theories, 
and  that  debatable  questions  as  to  the  intent 
and  interpretation  of  various  provisions  must 
inevitably  arise,  to  be  settled  by  the  decisions- 
of  the  courts  or  by  amendatory  enactments. 

It  is  necessary  in  this  matter  not  only  to  dis- 
cover a remedy  for  existing  evils,  but  to  find 
one  that  will  avoid  other  evils  of  still  more 
dangerous  character. 

The  Great  Strike  of  1894. 

This  report  might  be  deemed  incomplete  if 
it  omitted  to  notice  the  great  railway  strike 
which  took  place  during  the  year.  The  his- 
tory of  this  unprecedented  contest  between  rail- 
way employes  and  employers  has  been  fully 
detailed  in  the  press  of  the  country,  and  offi- 
cially reported  by  the  “Strike  Commission” 
Appointed  by  the  President  under  the  provisions 
of  the  Act  of  October  1,  1888.  Soon  after  the 
trouble  commenced,  one  of  the  large  railway 
systems  having  its  headquarters  at  Chicago  re- 
quested this  Commission  to  take  such  action 
in  the  premises  as  would  remove  the  trammels 
on  interstate  commerce  which  were  created  by 
the  strike.  We  were  obliged  to  reply  that  the 
Commission  possessed  no  authority  to  relieve 
the  situation.  The  employes  interested  in  the 
controversy,  as  a ;body,  had  determined  to 
cease  from  labor  pending  the  continuance  of 
certain  conditions,  and  it  is  conceded  that  this 
resulted  not  merely  in  interference  with  inter- 
state traffic,  but  that  it  served  for  a time  to 
bring  transportation  to  a standstill  in  various 
parts  of  the  country,  and  especially  on  lines 
centering  in  Chicago. 

Although  the  Act  to  Regulate  Commerce  re- 
quires interstate  carriers  by  rail  to  perform 
continuous  transportation,  provide  reasonable 
and  proper  facilities  for  the  prompt  forwarding 
of  traffic  over  connecting  lines,  and  to  refrain 
from  subjecting  shipping  interests  to  undue 
prejudice;  and  although  this  Commission  is  re- 
quired “to  execute  and  enforce”  the  provisions 
of  the  statute,  no  power  is  conferred  upon  us  to 
remove  obstructions  to  interstate  commerce 
which  are  not  brought  about  by  the  carriers 
themselves.  Even  in  cases  against  the  carriers 
the  statute  has  been  judicially  construed  to  have 
such  limited  application  as  to  be  practically 
valueless  in  matters  involving  the  furnishing 
by  carriers  of  suitable  facilities  for  continuous 
carriage  over  connecting  lines;  but,  whatever 
may  be  the  extent  of  our  authority  iu  proceed- 
ings against  carriers,  it  is  clear  that  the  law 
gives  the  Commission  no  jurisdiction  of  par- 
ties not  common  carriers,  and  that  any  order 
it  might  issue  in  regard  to  the  strike  or  its  con- 
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sequences  must  have  been  directed  against  the 
carriers  and  not  against  their  employes. 

But  while  this  lack  of  power  in  the  Com- 
mission was  evident,  it  was  not  so  clear  that 
the  exercise  of  general  investigating  functions 
by  the  Commission,  which  is  required  by  the 
statute,  did  not  include  a duty  to  inquire  into 
the  causes  of  the  strike,  its  conduct  on  both 
sides  and  its  results,  and  make  a report  thereon 
with  such  recommendations  as  might  be  war- 
ranted, not  only  for  the  future  guidance  of  the 
carriers,  but  for  the  information  of  the  public 
and  as  a basis  for  legislative  action. 

It  was  manifest  early  in  the  contest  that  the 
damage  to  commercial  and  consuming  inter- 
ests through  the  various  obstructions  to  traffic 
would  be  almost  beyond  computation,  and  it 
was  frequently  claimed  that  the  carriers  them- 
selves were  not  confining  their  actions  during 
the  struggle  to  an  attitude  of  resistance  merely, 
but  were  endeavoring  in  some  ways  to  make 
the  public  believe  that  their  inability  to  move 
traffic  was  greater  than  was  actually  the  case. 
But  the  propriety,  while  the  strike  was  in 
progress  and  the  minds  of  all  parties  were  in- 
flamed, of  carrying  on  an  investigation  which 
must  take  a wide  range  and  include  matters 
outside  of  our  jurisdiction  was  extremely 
doubtful;  besides,  it  seemed  certain  that,  in 
the  absence  of  express  direction  by  Congress 
thiough  resolution  or  otherwise,  our  investiga- 
tion would  be  resisted  by  one  side  or  the  other, 
Rnd  perhaps  both,  according  as  inquiry  might 
involve  interests  not  subject  to  the  Interstate 
Commerce  Law;  and  this  consideration  was 
given  additional  force  by  the  fact  that  Con- 
gress was  then  in  session.  Still  another  de- 
terring reason  was  the  law  of  October  1,  1888, 
which  provides  for  investigation  in  cases  of 
this  character  by  a special  tribunal  to  be  ap- 
pointed by  the  President,  and  the  general  be- 
lief that  in  a matter  so  grave  as  this  the  Presi- 
dent would  make  the  necessary  appointments 
and  direct  an  investigation  through  such  a 
commission. 

These  facts  seemed  controlling  at  the  time, 
but  we  desire  to  state,  in  the  light  of  present 
knowledge,  that  under  a recurrence  of  similar 
conditions  we  might  feel  it  our  duty  to  attempt 
an  investigation.  Innocent  of  criminal  inten- 
tion, as  the  strikers  and  employers  may  have 
been,  great  exertion  both  by  the  executive  and 
judiciary  was  required  to  repress  the  lawness- 
ness  which  attended  the  progress  of  this  strike; 
and  while  any  action  on  our  part  could  have 
had  no  immediate  result,  the  report  of  our  in- 
quiry might  have  added  something  to  the 
knowledge  of  facts  necessary  to  devising 
proper  methods  of  dealing  in  the  future  with 
the  question  of  labor  as  affecting  railway 
transportation  and  public  interests  connected 
therewith. 

We  still  think,  however,  that  an  investiga- 
tion by  us  would  have  been  limited  to  the 
scope  of  our  jurisdiction,  for  at  such  a time  of 
anger  and  excitement,  the  courtesy  which 
could  extend  needed  information  would  prob- 
ably have  been  refused.  Without  making  any 
specific  recommendation,  it  seems  to  us  that 
when  contests  between  railway  employers  and 
employes  take  place,  the  tribunal  charged  with 
the  duty  of  railway  regulation  should  have  ex- 
press statutory  powers  to  investigate  the  acts  of 
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all  parties,  and  not  be  restricted  to  inquiry  into 
the  methods  of  carriers  alone. 

This  Commission  has  the  care  of  public  in- 
terests as  affected  by  railway  operation,  and  to 
this  has  been  added  by  recent  statute  the  duty 
of  supervising  the  use  of  safety  appliances  on 
railroads.  The  familiarity  with  railway  meth- 
ods and  requirements,  and  with  the  risks  and 
needs  of  railway  labor,  acquired  by  the  Com- 
mission through  the  exercise  of  its  functions, 
would  be  a material  aid  in  investigations  of 
labor  contests  on  railways,  and  such  inquiries, 
though  directly  authorized  by  statute,  need  not 
interfere  with  investigations  by  other  bodies 
which  have  for  their  express  object  the  settle- 
ment of  the  immediate  controversy.  An  in- 
quiry by  the  Commission  would  be  with  a 
view  of  promoting  the  public  interest,  though 
incidentally  all  concerned  might  be  benefited. 

While  we  do  not  desire  to  embarrass  other 
proposed  measures,  it  seems  proper  to  suggest 
that  whenever  strikes  or  lockouts  are  appre- 
hended by  either  railway  management  or  rail- 
way employes,  or  by  the  Commission,  which 
would  be  likely  to  bring  about  serious  injury 
to  commercial  interests  and  the  public  gener- 
ally, that  the  Commission  should  have  author- 
ity to  enter  upon  immediate  investigation, 
have  the  testimony  of  all  persons  and  the  aid 
of  judicial  process  to  compel  the  givingof  such 
testimony  and  to  enforce  such  recommenda- 
tions, based  upon  the  investigation,  as  may  be 
constitutionally  devised. 

Financial  Condition  of  Railways. 

In  the  last  report  of  the  Commission  refer- 
ence was  made  to  the  financial  embarrassment 
of  railways.  During  the  last  eighteen  months 
the  country  has  been  passing  through  one  of 
the  most  remarkable  periods  of  commercial 
and  financial  depression  in  its  history,  and  the 
railways  have  suffered  in  common  with  all 
other  industries.  Some  of  the  largest  systems 
in  the  country  have  passed  into  the  hands  of 
the  courts.  The  extent  of  the  disaster  to  rail- 
way interests  resulting  from  the  depression 
and  other  causes  suggests  the  propriety  of 
further  reference  to  the  matter  in  this  report. 

On  June  30,  1894,  there  were  156  railways 
in  the  hands  of  receivers.  The  mileage  of 
road  owned  by  these  companies  was  about 
30,000  miles,  and  the  mileage  operated  was 
nearly  39,000  miles.  Sixty-seven  per  cent  of 
the  mileage  owned  and  80  per  cent  of  the 
mileage  operated  is  accounted  for  by  28  im- 
portant lines  with  either  an  owned  or  operated 
mileage  in  excess  of  300  miles.  Of  the  re- 
maining 128  roads,  95  were  small  lines  of  less 
than  100  miles  in  length,  some  of  them  the 
parts  of  larger  systems,  and  a number  were 
new  lines  still  in  process  of  construction. 

The  total  capitalization  of  the  railways  in 
the  hands  of  receivers  was  about  $2,5000,000, 
or  one  fourth  of  the  total  railway  capital  of 
the  country.  The  capitalization  of  the  28  im- 
portant roads  accounts  for  79  per  cent  of  this 
amount.  It  is,  of  course,  impossible  to  make 
any  satisfactory  estimate  of  the  actual  money 
value  of  the  capitalization,  the  amount  stated 
being  based  on  the  par  value  of  the  securities. 

Although  it  is  probable  that  a majority  of 
the  receiverships  of  the  last  eighteen  months 
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were  hastened  by  the  commercial  and  financial 
depression,  it  is  believed  that  in  most  of  the 
cases  the  primary  cause  of  disaster  may  safely 
be  attributed  to  other  reasons.  Many  were  the 
natural  sequence  of  mismanagement,  over- 
capitalization  and  ill-advised  projection.  A 
majority  of  the  roads  were  weighed  down  with 
heavy  loads  of  indebtedness,  and  an  investi- 
gation of  the  reports  filed  with  the  Commis- 
sion and  of  the  best  authorities  available  for 
the  years  previous  to  the  creation  of  the  Com- 
mission discloses  that  only  18  roads  out  of  the 
entire  156  had  paid  any  dividend  to  their  stock- 
holders, from  1880  to  the  present  date,  or  since 
their  organization  if  subsequent  to  1880,  their 
entire  net  earnings  in  prosperous  times  being 
scarcely  adequate  to  pay  the  interest  on  their 
indebtedness  and  other  fixed  charges.  Many 
of  these  roads,  therefore,  were  placed  in  the 
hands  of  receivers,  and  in  several  cases  on  ap- 
plication of  the  management  of  the  roads  them- 
selves, when  the  first  effect  of  the  commercial 
and  financial  depression  was  felt  in  the  deple- 
tion of  traffic  and  consequent  loss  of  earnings. 
In  some  cases  the  application  for  the  appoint- 
ment of  receivers  were  made  before  any  great 
loss  of  traffic  had  obtained,  caused  by  inability 
to  renew  loans  on  account  of  the  stringency  of 
money.  They  were  in  fact  in  a condition  to 
fail  at  the  first  breath  of  adversity. 

One  reason  for  this  condition  is  undoubtedly 
over-capitalization.  It  is  a notorious  fact  that 
many  of  the  lines  now  in  the  hands  of  receiv- 
ers were  capitalized  out  of  all  reasonable  pro- 
portion to  the  actual  cost  of  the  properties. 
Until  there  is  some  practical  restriction  upon 
the  capitalization  of  railway  properties  at 
fictitious  values,  there  must  still  continue  to  be 
nondividend-paying  stock,  defaulted  interest 
on  bonds,  receiverships,  and  foreclosure  sales. 
It  is  worthy  of  special  mention  that  only  1 of 
the  156  roads  is  located  in  the  New  England 
group,  where  the  matter  of  capitalization  of 
roads  is  largely  under  the  control  of  the  state 
commissions. 

It  is  believed  that  another  reason  for  the 
present  condition  is  ill-advised  projection  and 
construction.  Roads  have  been  built  for 
speculative  purposes  when  the  business  of  the 
locality  did  not  warrant  or  demand  them,  and 
was  found  insufficient  to  support  them  when 
constructed.  This  condition  has  led  to  an- 
other source  of  trouble,  ruinous  competition, 
and  the  tendency  to  such  competition  has  been 
greater  during  the  period  of  depression  than 
in  prosperous  times.  The  endeavor  to  obtain 
traffic  has  led  to  such  fierce  competition  that 
the  revenue  to  be  derived  from  it  and  the  cost 
of  handling  it  have  been  secondary  considera- 
tions, and  it  is  probable  that  a large  amount 
of  competitive  traffic  has  been  handled  at  such 
low  rates  that  it  became  a source  of  loss  rather 
than  of  revenue. 

In  1892  the  average  rate  per  passenger  per 
mile  was  2.126  cents,  and  the  average  rate  per 
ton  per  mile  .898  cent,  as  against  2.108  cents 
per  passenger  per  mile  and  .878  cent  per  ton 
per  mile  in  1898.  To  illustrate  the  effect  of 
even  this  slight  reduction  in  average  rates,  it 
may  be  stated  that  on  the  basis  of  the  traffic 
of  1898  it  caused  a decrease  in  revenue  of  the 
railways  of  over  $21,000,000.  Considering 
the  magnitude  of  the  railway  system  this  is  a 
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small  amount,  but  it  is  sufficient  to  pay  inter- 
est at  the  rate  of  4 per  cent  on  two  thirds  of 
the  amount  of  funded  debt  upon  which  no  in- 
terest was  paid  in  that  year. 

In  order  to  ascertain  to  what  extent  the 
traffic  of  the  railways  has  been  affected  by  the 
business  depression,  comparative  traffic  data 
have  been  compiled  for  the  years  ending  June 
30,  1893  and  1894,  for  570  roads.  This  in 
eludes  all  roads  whose  reports  for  the  year 
ending  June  30,  1894,  had  been  filed  up  to 
November  23,  1894,  and  covers  an  operated 
mileage  of  149,559.21  miles.  The  number  of 
passengers  carried  was  505,285,446,  and  the 
number  of  passengers  carried  1 mile  was 
12,899,936,578,  as  compared  with  555,918,603 
passengers  carried  and  12,873,272,594  passen- 
gers carried  1 mile  by  the  same  roads  for  the 
year  ending  June  30,  1893;  and  the  number  of 
tons  carried  was  571,955,942,  and  the  number 
of  tons  carried  1 mile  was  70,426,344,965,  as 
compared  with  687,561,865  tons  carried  and 
84,968,987,747  tons  carried  1 mile  by  the  same 
roads  for  the  year  ending  June  30,  1883.  These 
figures  show  the  decrease  in  traffic  for  1894. 

It  has  been  stated  that  the  steady  decrease 
in  rates  during  the  past  few  years  has  been 
made  possible  by  the  constant  increase  in  traf- 
fic. The  fact,  then,  that  regardless  of  the 
large  decrease  in  volume  of  traffic  during  the 
year  ending  June  30,  1894,  the  rates  continued 
to  decline,  must  be  accepted  as  an  indication 
of  unusually  sharp  competition  during  that 
year.  The  average  receipts  per  passenger  per 
mile  for  1894  were  1.976  cents,  as  compared 
with  2.108  cents  for  1893,  and  the  average  re- 
ceipts per  ton  per  mile  were  .866  cents,  as  com- 
pared with  .878  cent  for  1893.  An  illustra- 
tion of  the  effect  of  the  slight  decrease  in 
average  rates  from  1892  to  1893  on  the  bases 
of  the  traffic  for  the  latter  year  was  shown 
above.  Applying  the  same  formula  to  the 
traffic  for  1894,  it  is  found  that  the  mainte- 
nance of  1893  average  rates  would  have  in- 
creased the  revenues  of  the  railways  in  1894 
$12,579,143,or  4 percent  on  $314,478,575,  and 
the  maintenance  of  the  1892  rates  on  the  1894 
traffic  $41,886,342,  or  4 per  cent  on  $1,047,- 
158,550,  or  one  fifth  of  the  entire  funded  debt 
of  the  railway  system. 

It  is  possible  that  these  average  rates  are  in 
excess  of  the  actual  receipts  which  finally 
found  their  way  into  the  treasuries  of  the  com- 
panies. It  is  thought,  and  it  has  been  openly 
charged,  that  rebates  were  made  to  shippers  by 
some  roads  in  disobedience  of  the  law  in  a de- 
gree sufficient  to  amount  to  millions  of  dollars 
per  annum.  If  such  practices  do  exist,  their 
effect  on  the  earnings  may  or  may  not  be 
shown  by  the  averages  above  stated.  It  is  be- 
lieved, and  the  above  figures  show,  that  if  the 
railways  all  lived  up  to  the  spirit  of  the  law, 
and  reasonable  rates  had  been  maintained,  that 
although  many  of  the  disasters  could  not  have 
been  averted  on  account  of  other  causes  re- 
ferred to,  the  revenue  from  the  traffic  for  the 
past  year  would  have  been  more  nearly  ade- 
quate to  meet  the  fixed  responsibility  of  the 
roads,  and  the  extent  of  disaster  much  less. 

Statistics  of  Railways. 

Mileage. 

The  report  of  the  statistician  to  the  Commis- 
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sion  for  the  year  ending  June  30,  1893,  con- 
tained in  Appendix, — shows  that  the  total 
mileage  of  railways  in  the  United  States  on 
June  30,  1893,  was  176,461.07.  being  an  in- 
crease during  the  year  of  4897.65.  The  cor- 
responding increase  during  the  previous  year 
was  3160.78,  from  which  itjappears  that  there 
was  some  revival  in  railway  construction  dur 
ing  the  year  covered  by  the  report.  The  state 
of  Washington  leads  in  construction,  with 
556.32  miles:  Montana  shows  an  increase  of 
409.66  miles;  West  Virginia  of  365.01  miles, 
and  Texas  of  298.97  miles.  The  other  states 
which  show  an  increase  in  mileage  in  excess  of 
ICO  miles  are  California,  Florida.  Indiana, 
Michigan,  Minnesota,  Missouri,  New  York, 
Ohio,  Pennsylvania,  Wisconsin,  and  Wyom- 
ing. The  states  of  Kansas,  Oregon,  the  terri- 
tory of  New  Mexico,  and  the  District  of  Co- 
lumbia show’  a slight  decrease  in  mileage,  due 
to  remeasurement  of  main  lines  or  abandon- 
ment of  small  unimportant  lines.  The  num- 
ber of  roads  abandoned  during  the  year  was 
19.  The  total  length  of  line,  including  all 
tracks,  was  230,137.27,  which  includes  10,- 
051.36  miles  of  second  track  and  42,043.40 
miles  of  yard  track  and  sidings. 

Classification  of  Railways. 

The  total  number  of  railway  corporations  in 
existence  June  30,  1093,  was  1890,  being  an 
increase  of  68  during  the  year  covered  by  the 
report.  Of  this  number  752  were  independent 
operating  roads  and  939  maintained  operating 
accounts.  The  number  of  subsidiary  roads 
which  maintained  financial  accounts  only  was 
778,  of  which  326  were  leased  for  a fixed 
money  rental,  and  195  for  a contingent  money 
rental,  the  remainder  being  operated  under 
some  form  of  traffic  agreement  not  easily  sub- 
jected to  classification.  The  tendency  toward 
some  form  of  consolidation  during  the  year 
has  been  quite  marked;  28  roads,  representing 
749.87  miles,  have  been  merged;  20  roads,  rep- 
resenting 1732.79  miles,  have  been  reorganized: 
and  16  roads,  representing  1469.19  miles,  have 
been  consolidated.  These  items  are  higher 
than  the  corresponding  items  of  the  previous 
year.  A classification  of  railways  according 
to  length  of  line  operated  shows  that  there  are 
42  companies  in  the  United  States  having  a 
mileage  in  excess  of  1000  miles;  26  companies 
operating  a mileage  between  600  and  1000 
miles;  23  companies  operating  a mileage  be- 
tween 400  and  600  miles;  41  companies  operat- 
ing a mileage  between  250  and  400  miles;  and 
902  companies  operating  a mileage  of  250  miles 
or  less.  The  total  length  of  line  controlled  by 
the  42  companies  operating  an  excess  of  1000 
miles  was  98,385.54,  being  equal  to  55.78  per 
cent  of  the  total  mileage  of  the  country.  The 
second  class  of  roads  controlled  11.20  per  cent 
of  total  mileage,  from  which  it  appears  that  68 
companies  controlled  66.98  per  cent  of  the  total 
railway  mileage. 

Capitalization  and  Valuation. 

The  aggregate  of  property  classified  as  rail’ 
way  capital  was  on  June  30,  1893,  $10,506,- 
235,410,  which  shows  railway  capital  equal  to 
$63,421  per  mile  of  line.  The  amount  of 
stock  outstanding  was  $4,668,935,418,  of 
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which  $3,982,009,602  was  common  stock,  the 
remainder,  $686,925,816,  being  preferred 
stock.  The  funded  debt  outstanding  was 
$5,225,689,821.  classified  as  follows:  Mort- 

gage bonds,  $4,504,383,162;  miscellaneous  ob- 
ligations, $410,474,647;  income  bonds,  $248,- 
132,730,  and  equipment  trust  obligations, 
$62,699,282.  The  amount  of  investment  in  the 
railway  securities  has  increased  during  the 
year  from  $1,391,457,053  to  $1,563,022,233, 
being  an  increase  of  $171,565,180. 

The  amount  of  stock  paying  no  dividends 
during  the  year  was  $2,859,334,572,  being 
61.24  per  cent  of  the  total  stock  outstanding. 
Of  stocks  paying  dividends,  5.25  per  cent  of 
the  aggregate  stock  paid  from  4 to  5 per  cent, 
11.62  per  cent  paid  from  5 to  6 per  cent,  5.24 
per  cent  paid  from  6 to  7 per  cent,  and  5.32 
per  cent  paid  from  7 to  8 per  cent.  The  total 
dividends  paid  was  $100,929,885.  The  amount 
of  mortgage  bonds  paying  no  interest  was 
$492,276,999,  or  10.93  per  cent  of  the  total  or 
mortgage  bonds,  and  the  amount  of  income 
bonds  paying  no  interest  was  $204,864,269,  or 
82.56  per  cent  of  the  total  of  income  bonds. 

Public  Service. 

The  total  number  of  passengers  carried  dur- 
ing the  year  ending  June  30,  1893,  was  593,- 
560,612.  Passenger  mileage  during  the  same 
year  was  14,229,101.084.  The  average  journey 
per  passenger  was  23.97  miles.  The  number 
of  tons  of  freight  reported  by  the  railways  for 
the  year  was  745,119.482.  Ton  mileage  was 
93,588,111,833.  The  average  number  of  tons 
in  a train  was  183.97,  and  the  average  haul  per 
ton. for  the  entire  country  was  125.60  miles. 
Passenger  train  mileage  was  335,618,770,  and 
freight  train  mileage  508,719,506. 

Earnings  and  Expenses. 

The  gross  earnings  from  operation  of  the 
railways  of  the  United  States  for  the  year  end- 
ing June  30.  1893,  was  $1,220,751,874,  being 
an  increase  of  $49,344,531  over  gross  earnings 
reported  of  the  previous  year.  Operating  ex- 
penses during  the  year  were  $827,921,299,  be- 
ing an  increase  of  $46,923,303  over  the  previous 
year.  The  income  from  investments  reported 
by  the  railways  was  $149,649,615,  while  de- 
ductions on  account  of  fixed  charges  and  other 
analogous  items  were  $431,422,156.  The 
final  net  income  available  for  dividends  was 
$111,058,034,  being  a sum  less  than  the  cor- 
responding amount  for  the  previous  year  of 
$4,907,157.  After  deducting  from  this  amount 
the  dividends  paid,  the  income  account  of  rail- 
ways in  the  United  States  for  the  year  shows  a 
surplus  of  $8,116,745,  which  is  less  than  the 
surplus  of  the  previous  year  by  $5,919,311. 
The  complete  report  shows  a full  income  ac- 
count for  each  of  the  ten  territorial  groups  into 
which  the  country  is  divided.  The  gross 
amount  received  from  carrying  passengers  was 
$301,491,816;  from  carryingmail,  $28,445,053, 
and  from  carrying  express  matter,  $23,631,394. 
The  gross  amount  received  for  carrying  freight 
was  $820,053,861.  The  passenger  service  ac- 
counts for  29.49  per  cent  of  the  earnings  from 
operation,  and  the  freight  service  for  68.23  per 
cent  of  such  earnings. 
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Equipment. 

The  total  number  of  locomotives  on  June  30, 
1893,  was  34,788,  being  an  increase  of  1652 
during  the  year.  Of  these,  8957  were  passen- 
ger locomotives,  18,599  freight  locomotives, 
and  4802  switching  locomotives,  the  remainder 
being  unclassified.  The  total  number  of  cars 
owned  by  the  carriers  making  report  was 
1,119,878,  to  which  should  be  added  154,068 
leased  cars,  making  a total  of  1,273,946  cars 
operated  directly  by  the  carriers.  This  shows 
an  increase  in  the  number  of  cars  directly  con 
trolied  of  58,854,  during  the  year.  Of  the  total 
number  of  cars,  31.384  were  in  the  passenger 
service,  and  1,047,577  in  the  freight  service. 
The  number  of  passengers  carried  per  passen- 
ger locomotive  was  66,268,  and  the  number  of 
passenger  miles  per  passenger  locomotive  was 
1,588,601.  These  figures  show  an  increase  in 
the  efficiency  of  passenger  locomotives.  The 
number  of  tons  of  freight  carried  per  freight 
locomotive  was  40,062,  and  the  number  of  ton- 
miles  accomplished  per  freight  locomotive  was 
5,031,889.  These  figures  show  no  change  in 
the  efficiency  of  freight  locomotives  as  com- 
pared with  previous  years.  The  number  of 
passenger  cars  per  1,000,000  passengers  carried 
was  53,  and  the  number  of  freight  cars  per 
1,000,000  tons  of  freight  carried  was  1613. 
The  increase  in  equipment  fitted  with  train 
brakes,  or  automatic  couplers,  as  compared 
with  the  increase  in  equipment  itself,  is  not  so 
marked  as  in  the  previous  year.  Thus,  from 
a total  increase  in  equipment  during  the  year- 
ending  June  30,  1893,  of  60,506  the  increase  in 
equipment  fitted  with  train  brakes  was  42,158, 
and  the  increase  in  equipment  fitted  with  auto- 
matic coupler  was  77,904. 

Employes. 

The  total  number  of  employes  in  the  ser- 
vice of  railways  on  June  30,  1893,  was  873,602. 
being  an  increase  of  52,187.  Of  this  total  of 
employes  35,384,  are  assigned  to  the  work  of 
general  administration,  256,212  to  maintenance 
of  way  and  structures,  175,464  to  maintenance 
of  equipment,  and  397,915  to  conducting  trans- 
portation, the  remainder,  8627,  being  unclassi- 
fied by  the  carriers  making  report.  If  the  em- 
ployes be  assigned  to  mileage,  it  appears  that 
515  men  found  employment  in  the  railway  in- 
dustry in  the  United  States  per  100  miles  of 
line,  21  being  assigned  to  general  administra- 
tion. 151  to  maintenance  of  way  and  structures, 
103  to  maintenance  of  equipment,  and  234  to 
conducting  transportation. 

Railway  Accidents. 

The  number  of  railway  employes  killed 
during  the  year  was  2727,  being  greater  by  173 
than  those  killed  during  the  previous  year. 
The  number  of  employes  injured  was  3f,729. 
being  greater  by  3462  than  the  number  injured 
the  previous  year.  The  number  of  passengers 
killed  during  the  year  was  299,  being  less  by 
77  than  the  number  killed  the  previous  year, 
and  the  number  injured  was  3229,  being  2 in 
excess  of  the  number  injured  the  previous 
year. 

Of  the  total  number  of  deaths  to  employes 
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on  account  of  railway  accidents,  433  were  due 
to  coupling  and  uncoupling  cars,  644  to  fall- 
ing from  trains  and  engines,  73  to  overhead 
obstructions,  247  to  collisions,  and  153  to  de- 
railments, the  remainder  being  due  to  causes 
not  so  clearly  defined.  An  assignment  of  cas- 
ualties to  the  opportunity  offered  for  accidents 
shows  1 employe  to  have  been  killed  for  every 
320  men  employed,  and  1 to  have  been  injured 
for  every  28  men  employed.  The  most  dan- 
gerous service  is  that  of  trainmen,  and  for 
these  the  statistics  show  one  employe  to  have 
been  killed  for  every  115  trainmen,  and  1 em- 
ploye to  have  been  injured  for  every  10  en- 
gaged in  this  service.  A similar  comparison 
shows  1 passenger  to  have  been  killed  for  each 
1,985,153  passengers  carried,  or  for  each  47,- 
588,966  passenger  miles  accomplished,  and  1 
passenger  injured  for  each  183,822  passengers 
carried,  or  for  each  4,406,659  passenger  miles 
accomplished.  An  assignment  of  accident 
statistics  to  the  territorial  groups  shows  great 
diversity  in  the  relative  safety  of  travel  and 
railway  employment  in  the  various  sections  of 
the  county. 

Conclusion. 

Mention  is  made  in  the  report  of  an  import- 
ant step  toward  the  realization  of  uniformity 
in  railway  accounts,  in  that  the  Commission 
has,  with  the  assistance  of  the  Association  of 
American  Railway  Accounting  Officers,  re- 
vised the  classification  of  operating  expenses. 

Another  subject  of  interest  touched  upon  in 
the  report  is  the  necessity  of  compiling  freight 
statistics  more  fully  than  at  present  is  the  case. 
The  statistician  also  renews  the  recommenda- 
tions made  in  previous  reports  to  the  effect 
that  the  Act  be  amended  so  that  express  com- 
panies, companies  or  persons  owning  rolling 
stock  leased  to  railways  or  shippers  for  use  in 
interstate  commerce,  companies  or  persons 
owning  depot  properties  (stock  yards,  ele- 
vators, and  the  like)  used  by  railways  for  in- 
terstate traffic,  and  carriers  by  water  lines,  shall 
be  required  to  render  appropriate  reports  to 
the  Commission. 

Preliminary  Income  Account. 

In  addition  to  the  statistics  given  above, 
covering  the  year  ending  June  30,  1893,  a pre- 
liminary income  account  covering  the  opera- 
tions of  570  roads,  for  the  year  ending  June 
30,  1894,  has  been  compiled  and  is  made  a 
part  of  this  report,  being  contained  in  Appen- 
dix. It  includes  the  returns  from  all  roads 
for  which  reports  were  filed  on  or  before  No- 
vember 23,  1894,  and  covers  an  operated  mile- 
age of  149,559.21  miles.  A similar  report  was 
prepared  the  two  years  previous  and  distributed 
in  pamphlet  form  to  meet  the  demand  of  the 
public  for  early  statistics  regarding  the  opera- 
tions of  railways.  This  report  has  been  so 
much  sought  after  and  so  favorably  received 
that  it  has  been  thought  advisable  to  continue 
its  compilation  and  publication.  It  is  of  es- 
pecial interest  this  year,  as  it  discloses  the  ef- 
tect  of  the  commercial  and  financial  depression 
through  which  the  country  has  been  passing 
on  the  revenue  and  traffic  of  the  railways.  It 
will  be  noted  that  the  operations  of  about  15 
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per  cent  of  tbe  mileage  of  the  'country  is  not 
included  in  this  account  for  the  reason  that  the 
reports  for  many  roads  had  not  been  filed  by 
the  date  (November  28,  1894)  on  which  it  was 
necessary  to  close  this  compilation.  In  this 
connection  it  seems  proper  to  again  renew  the 
recommendation  made  in  previous  reports  as 
to  the  necessity  for  such  amendment  of  the 
Act  as  will  secure  a prompt  filing  of  reports 
from  the  railways. 

Safety  Appliances  on  Railway  Equip- 
ment. 

Reference  was  made  in  the  last  report  of  the 
Commission  to  the  enactment  of  the  safety  ap- 
pliance Act,  and  statistics  were  given  showing 
the  extent  to  which  the  railway  equipment  of 
the  country  had  been  fitted  with  such  safety 
appliances'prior  to  the  date  of  the  Act  and  up 
to  June  80,  1892. 

In  Appendix  will  be  found  a similar  com- 
pilation to  that  presented  in  the  preceding  re- 
port, covering  the  years  ending  June  80,  1889, 
1890,  1891,  1892,  and  1893,  and  showing  the 
total  railway  equipment,  the  equipment  fitted 
with  train  brakes  and  with  automatic  couplers, 
together  with  a statement  of  the  number  of 
passengers  carried,  the  number  of  employes, 
and  the  number  of  accidents  to  each. 

The  increase  in  equipment,  meaning  loco- 
motives and  cars,  during  the  year  ending  June 
30,  1893,  was  60,506;  the  increase  in  such 
equipment  fitted  with  train  brakes  was  42,158, 
and  the  increase  in  the  number  fitted  with  au- 
tomatic couplers  was  77,904.  The  figures  in 
the  Appendix  do  not  show  the  measure  of  com- 
pliance by  the  railways  with  the  provisions  of 
the  safety  appliance  Act,  since  the  latest  figures 
given  are  for  the  year  ending  June  30,  1893 
and  the  Act  was  not  passed  until  March  2 
1893.  As  the  date  on  which  all  equipment 
must  be  fitted  with  train  brakes  and  automatic 
couplers  is  July  1,  1898,  sufficient  time  is  al- 
lowed for  the  changes  necessary  to  be  made  to 
comply  with  the  provisions  of  the  Act  in  these 
respects.  It  is  stated  that  all  new  cars  ordered 
are  being  supplied  with  automatic  couplers, 
while  a very  large  proportion  of  new  equip- 
ment is  being  fitted  with  train  brakes. 

To  show  the  extent  to  which  the  different 
classes  of  equipment  had  been  fitted  with  safety 
appliances  up  to  June  30,  1893,  it  may  be  stated 
that  98.50  per  cent  of  passenger  locomotives, 
75.59  per  cent  of  freight  locomotives,  56.83  per 
cent  of  switching  locomotives,  97.38  per  cent 
of  passenger  cars,  and  19.13  per  cent  of  freight 
cars  are  fitted  with  train  brakes;  29.47  per 
cent  of  passenger  locomotives,  3.52  per  cent  of 
freight  locomotives,  2.54  per  cent  of  switching 
locomotives,  97.01  per  cent  of  passenger  cars, 
and  21.89  per  cent  of  freight  cars  are  fitted 
with  automatic  couplers.  On  the  basis  of  the 
whole  equipment,  it  appears  that  79.51  per 
cent  of  the  locomotives  and  21.30  per  cent  of 
the  cars  are  fitted  with  train  brakes,  and  11.31 
per  cent  of  the  locomotives  and  24.99  per  cent 
of  the  cars  are  fitted  with  automatic  couplers. 

The  number  of  different  kinds  of  train 
brakes  in  use  on  June  30,  1893,  was  15,  and 
the  kinds  of  couplers,  without  any  attempt  to 
classify  by  the  type  to  which  they  belong, 
numbered  55. 
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As  stated  in  the  last  report,  communications 
from  the  leading  railroads  show  that  the  re- 
quirement of  the  law  in  regard  to  the  establish- 
ment of  a uniform  height  of  drawbars  on  or 
before  July  1,  1895,  is  meeting  prompt  acquies- 
cence. The  law  also  provides  that  hand  holds 
shall  be  placed  at  the  sides  of  each  freight  car 
by  the  date  last  mentioned. 

The  statistics  of  accidents  which  appear  in 
detail  in  the  Appendix  show  1 passenger  killed 
for  every  1,985,153  carried,  and  1 injured  for 
every  183,822,  a smaller  ratio  of  fatal  casual- 
ties than  in  any  year  for  which  the  data  have 
been  compiled  by  the  Commission.  The  ratio 
of  injuries  not  resulting  fatally  is  also  less  than 
for  the  two  years  preceding,  but  greater  than 
in  1889  or  1890.  The  ratio  of  casualty  to  rail- 
way employes  was  1 killed  for  every  320  em- 
ployed, and  1 injured  for  every  28.  The  extra 
hazard  of  employes  on  trains  is  shown  by  the 
fact  that  1 was  killed  for  every  115  in  service, 
and  1 injured  for  every  10  so  employed.  These 
ratios  have  remained  nearly  stationary  for  the 
three  years  prior  to  July,  1893,  and  it  is  not 
probable  that  they  will  be  materially  lessened 
until  under  the  operation  of  the  law  greater 
uniformity,  especially  in  regard  to  couplers,  is 
attained. 

Convention  of  Railroad  Commissioners. 

The  sixth  annual  convention  of  railroad  com- 
missioners was  held  May  8 and  9,  1894,  at  the 
office  of  the  Commission,  at  which  seventeen 
states  were  represented  by  their  commissioners 
or  by  accredited  representatives. 

Hon.  George  M.  Woodruff,  of  Connecticut, 
was  again  chosen  chairman,  with  Hon.  Allen 
Fort  of  Georgia,  vice  chairman,  and  the  secre- 
tary of  the  Interstate  Commerce  Commission, 
secretary. 

Reports  were  read  and  a general  interchange 
of  views  was  had  upon  the  subjects  of  pooling 
of  freight  and  division  of  earnings,  uniform 
classification  of  freight,  abuses  caused  by  use 
of  shipper’s  cars  in  railway  equipment,  railway 
statistics,  and  accounts. 

Propositions  for  legislation  to  prevent  tres- 
passing on  railways  by  walking  on  the  track, 
and  to  require  the  blocking  of  frogs,  switches, 
and  guard  rails,  were  discussed  at  length. 

A paper  on  “ Stock  and  Debt  Watering,”  by 
Hon.  George  G.  Crocker,  formerly  of  the  Mass- 
achusetts railroad  commission,  was  read  and 
made  a part  of  the  record  of  the  convention. 

A communication  from  Mr.  }E.  P.  Wilson, 
representing  the  National  Transportation  As- 
sociation, on  the  subject  of  “The  Harmoniz- 
ing of  State  and  Federal  Legislation  in  the 
Regulation  of  the  Business  of  Common  Car- 
riers,” was  read,  and  after  discussion  the  fol- 
lowing resolution  was  adopted: 

Resolved,  That  a committee  of  three  members 
be  appointed  by  the  chair  to  consider  and  re- 
port at  this  session  concerning  measures  neces- 
sary to  be  taken  in  regard  to  pending  and 
needed  legislation  in  Congress  upon  the  sub- 
ject of  interstate  transportation,  and  that  this 
committee  have  power  to  confer  with  represen- 
tatives of  other  bodies. 

The  interest  in  these  conventions  is  increas- 
ing, and  with  the  purpose  of  making  their  pro- 
ceedings still  more  instructive  and  valuable, 
57 
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the  last  meeting  adopted  the  plan  of  selecting 
subjects  for  discussion  at  future  meetings 
through  committees. 

A complete  report  of  this  convention  has 
been  published  and  sent  to  all  members  of 
Congress  and  others. 

Government  Aided  Railroads  and  Tele- 
graph Lines. 

In  performance  of  the  duty  imposed  upon 
the  Commission  in  regard  to  Government 
aided  railroad  and  telegraph  lines — Act  of  Con- 
gress August  7,  1888  (Acts  of  Fifty-first  Con- 
gress, chap.  772,  25  Stat.  at  L,  382)— the  Com- 
mission served  blanks  for  the  purpose  of  mak- 
ing annual  reports  upon  the  following  com- 
panies: The  Sioux  City  & Pacific  Railroad 
Company,  the  St.  Joseph  & Grand  Island  Rail- 
road Company,  the  Western  Union  Telegraph 
Company,  the  United  States  Telegraph  Com- 
pany, the  Atchinson,  Topeka  & Santa  Fe  Rail- 
road Company,  the  St,  Louis  & San  Francisco 
Railway  Company,  the  Northern  Pacific  Rail- 
road Company,  the  Oregon  & California  Rail- 
road Company,  the  Southern  Pacific  Company, 
the  Union  Pacific  Railway  Company,  the  Cen- 
tral Pacific  Railroad  Company,  the  Atlantic  & 
Pacific  Railroad  Company. 

With  the  exception  of  the  St.  Louis  & San 
Francisco  Railway  Company,  the  Atchison, 
Topeka  & Santa  Fe  Railroad  Company,  the 
United  States  Telegraph  Company,  the  West- 
ern Union  Telegraph  Company,  and  the  At-^ 
lantic  & Pacific  Railroad  Company  the  com- 
panies have  furnished  the  information  required. 
The  Attorney  General  has  been  notified  of  the 
failure  on  the  part  of  these  companies  to  com- 
ply with  the  law. 

Recapitulation  of  Recommendations  for 
Amendments  to  the  Statute. 

(1)  That  power  be  conferred  upon  the  Com- 
mission to  prescribe  minimum  as  well  as  max- 
imum rates. 

(2)  That  section  3 of  the  statute  be  amended 
so  as  to  provide  a procedure  for  the  establish- 
ment of  through  routes  and  through  rates  sim- 
ilar to  that  outlined  on  pages  — — of  this  re- 
port. 

(3)  That  the  Commission  be  directed  to  pre- 
scribe a uniform  classification  of  freights  and 
change  the  same  from  time  to  time  as,  after  in- 
vestigation may  appear  necessary,  and  that  the 
carriers  be  required  by  suitable  provisions  to 
conform  to  such  classification. 

(4)  That  for  the  purpose  of  preventing  over- 
charges and  undercharges  for  interstate  trans- 
portation the  Act  be  amended  so  as  to  connect 
the  contract  of  shipment  and  its  performance 
by  carriers  with  their  duty  to  charge  or  receive 
only  such  rates  as  have  been  put  in  force  ac- 
cording to  law,  and  a provision  similar  to  that 
set  forth  on  pages  — — of  this  report  is  sug- 
gested. 

(5)  That  the  procedure  provided  in  the  stat- 
ute for  enforcement  of  orders  of  the  Commis- 
sion be  amended  as  suggested  in  former  re- 
ports. 

(6)  That  mutilation,  destruction,  or  removal 
of  any  tariff,  or  schedule  of  rates,  fares,  or 
charges,  posted  by  any  carrier  subject  to  the 
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statute  as  in  force  over  its  line,  be  made  a mis- 
demeanor puuishable  by  suitable  fine. 

(7)  That  corporations  subject  to  the  Act  be 
made  liable  to  indictment  for  offenses  against 
the  statute;  and  that  the  present  provisions 
subjecting  individuals  engaged  in  railway  ser- 
vice to  punishment  by  fine  or  imprisonment 
for  prohibited  acts  be  retained,  but  that  ship- 
pers, consignees,  and  individuals  not  connected 
with  railway  employment  be  relieved  from  lia- 
bility to  fine  and  imprisonment  under  section 
10,  except  for  such  fraudulent  acts  as  false  bill- 
ing, false  classification,  false  weighing,  false 
representation  of  the  contents  of  the  package, 
or  false  report  of  weight. 

(8)  That  a law  be  enacted  allowing  appeals 
or  writs  of  error  on  behalf  of  the  Government 
in  penal  cases  which  involve  construction  of 
the  Constitution  of  the  United  States,  or  in 
which  a demurrer  to  the  indictment  has  been 
sustained,  or  motion  in  arrest  of  judgment 
granted. 

(9)  That  the  word  “line”  when  used  in  the 
Act  shall  be  construed  to  be  a physical  line,  not 
a business  arrangement,  and  the  words  “any 
common  carrier”  as  used  in  the  Act  shall  be 
construed  to  mean  one  or  more  than  one  com- 
mon carrier,  as  in  the  application  of  the  law 
may  appear  to  be  required. 

(10)  That  any  Amendment  of  the  fifth  sec- 
tion or  anti-pooling  clause  of  the  law  shall  be 
in  accordance  with  the  suggestions  and  recom- 
mendations stated  under  the  head  of  “Pooling 
of  freights  and  division  of  earnings”  in  this 

'Teport. 

(11)  That  the  provisions  of  the  Act  be  made 
to  apply  to  all  transportation  of  interstate  com- 
merce over  rail  or  rail  and  water  lines,  and  to 
all  common  carriers,  corporations,  companies, 
firms,  and  persons  in  anywise  engaged  in  such 
transportation,  or  owning  lines,  cars,  yards,  or 
properties  used  in  connection  therewith. 

(12)  That  section  20  of  the  Act  be  amended 
so  as  to  fix  the  time  within  which  carriers,  cor- 
porations, companies,  or  persons  subject  to  its 
provisions  shall  make  and  file  annual  reports 
with  the  Commission,  and  a money  penalty  for 
failure  to  file  such  report  within  the  time  pre- 
scribed, and  also  provide  for  the  enforcement 
and  collection  of  such  penalty;  that  this  sec- 
tion be  further  amended  so  as  to  require  such 
reports  to  be  verified  by  oath  before  an  officer 
therein  specially  authorized  to  administer  such 
oath,  and  that  any  person  making  oath  to  any 
false  statement  in  any  such  report  shall  be  lia- 
ble to  indictment  and  conviction  for  perjury. 

In  addition  to  the  recommendations  for 
amendment  above-  specified,  attention  is  re- 
spectfully called  to  the  various  considerations 
set  forth  in  the  body  of  this  report  as  demon- 
strating the  necessity  for  legislative  action. 
We  also  beg  to  refer  to  the  suggestions  herein 
made  in  regard  to  legislation  authorizing  the 
Commission  to  investigate  threatened  labor 
contests  on  railways,  and  to  require  annual  re- 
ports from  various  companies  whose  business 
is  closely  related  to  that  of  transportation. 

All  of  which  is  respectfully  submitted. 

Win.  R.  Morrison. 

W.  G.  Yeazey. 

Martin  A.  Knapp. 

J.  C.  Clements. 

J.  D.  Yeomans. 
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ACCOMPLICE.  See  Evidence,  20. 

ACTION  OR  SUIT.  See  also  Tele- 
graphs, 2,  3. 

1.  The  enforcing;  of  an  order  of  railroad 
commissioners  requiring  a railroad  company  to 
conform  to  their  schedule  of  rates  is  a matter 
of  public  right  for  which  an  action  may  be 
maintained  in  the  name  of  the  state.  Camp- 
bell v.  Chicago , M.  & St.  P.  R.  Co.  (Iowa)  203 

2.  All  the  carriers  which  united  in  making 

a joint  rate  are  not  necessary  parties  in  a suit 
for  an  injunction  against  one  of  them,  founded 
on  an  alleged  disobedience  of  an  order  of  the 
Interstate  Commerce  Commission,  which  com- 
manded its  abandonment.  Interstate  Commerce 
Commission  v.  Texas  & P.  R.  Co.  (C  .C.  App.  2d 
C.)  408 

3.  The  duty  enjoined  by  the  Act  of  Con- 

gress of  Aug.  7,  i.883,  § 2,  upon  the  Pacific 
railroad  companies,  of  affording  equal  facili- 
ties to  all  connecting  lines  of  telegraphs  with- 
out discrimination  against  any,  should  be  en- 
forced in  the  mode  prescribed  by  § 3,  of  appli- 
cation to  the  Interstate  Commerce  Commission, 
which  is  required  to  proceed  by  mandamus, 
rather  than  by  bill  in  equity,  as  the  remedy 
provided  is  exclusive.  Union  P.  R.  Co.  v. 
United  States  (C.  C.  App.  8th  C.)  705 

4.  The  mingling  indiscriminately  of  matters 
of  legal  and  equitable  cognizance  in  the  same 
complaint,  and  the  enforcement  in  a single 
suit  of  all  the  rights  and  duties  mentioned, 
is  not  authorized  by  the  Act  of  Congress 
of  Aug.  7,  1888,  § 4,  providing  in  effect 
that  to  secure  and  preserve  to  the  United 
States  the  full  value  and  benefit  of  its  liens 
upon  all  the  telegraph  lines  belonging  to  the 
railroad  and  telegraph  companies  mentioned 
in  the  Pacific  Railroad  Companies  Acts,  and 
to  have  them  possessed,  used,  and  operated  in 
conformity  with  the  statutes,  it  is  made  the 
duty  of  the  attorney  general  by  proper  pro- 
ceedings to  prevent  any  unlawful  interference 
with  the  rights  and  equities  of  the  United 
States,  to  have  legally  ascertained  and  adjudi- 
cated all  alleged  rights  of  all  persons  and  cor- 
porations claiming  any  control  or  interest  in 
any  telegraph  lines  or  property,  or  exclusive 
rights  of  way  upon  the  lands  of  said  railroad 
companies,  and  to  have  set  aside  all  contracts 
and  their  provisions  entered  into  by  such  com 
panies  unlawfully  and  beyond  their  powers. 

Id. 

ANSWER. 

To  complaint.  105-112 

ANTI-TRUST.  See  Conspiracy,  26,  27; 

Contracts,  1,  3,  4. 

APPEAL  AND  ERROR. 

1.  A writ  of  error  to  a state  court  brings  to 
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the  Supreme  Court  of  the  United  States  only 
the  Federal  questions  in  the  case.  Ashley  v. 
Ryan  (U.  S.  Sup.  Ct.)  664 

2.  The  extent  of  a tax  upon  a foreign  cor- 

poration is  a matter  purely  of  state  regulation, 
and  any  interference  with  it  is  beyond  the 
jurisdiction  of  the  Supreme  Court  of  theUnited 
States.  Horn  Silver  Min.  Co.  v.  New  York  (U. 

S.  Sup.  Ct.)  57 

3.  The  Act  of  March  3,  1891,  establishing 

United  States  circuit  courts  of  appeals,  repealed 
those  clauses  of  the  Act  to  Regulate  Commerce 
which  relate  to  appeals  from  the  circuit  court 
of  the  United  States  in  cases  prosecuted  under 
the  Interstate  Commerce  Act.  Interstate  Com- 
merce Commission  v.  Atchison,  T.  & S.  F.  R. 
Co.  (U.  S.  Sup.  Ct.)  347 

4.  A claim  for  the  refunding  to  a shipper  of 
an  overcharge,  made  in  a petition  to  railroad 
commissioners  for  the  enforcement  of  their  or- 
der as  to  rates,  is  waived  on  appeal  if  the  re- 
fund is  not  asked  in  the  appellate  court.  Camp- 
bell v.  Chicago , M.  & St.  P.  R.  Co.  (Iowa)  203 

BOYCOTT.  See  also  Conspiracy,  10. 

Boycotts  are  unlawful  though  unaccompa- 
nied by  violence  or  intimidation.  Thomas  v. 
Cincinnati , N.  0.  & T.  P.  R.  Co.  (C.  C.  S.  D. 
Ohio)  788 

See  also  Conspiracy,  II. 

BRIDGES. 

1.  A bridge  across  waters  between  two  states 

and  connecting  such  states  is  an  instrument  of 
interstate  commerce;  and  traffic  across  it  is  in- 
terstate commerce.  Covington  & C.  Bridge  Co. 
v.  Kentucky  (U.  S.  Sup.  Ct.)  649 

2.  A state  has  no  power  to  regulate  tolls 
upon  a bridge  connecting  such  state  with  an 
other  state;  Congress  alone  has  such  power. 

Id. 

3.  The  Kentucky  law  of  1890  fixing  the  tolls 

and  fare  over  the  bridge  connecting  that  state 
and  Ohio,  and  spanning  the  Ohio  River  at  Cin- 
cinnati, is  in  conflict  with  the  interstate  com- 
merce clause  of  the  constitution.  Id.;  Cov- 
ington & C.  Elev.  R.  & T.  & Bridge  Co.  v. 
Kentucky  (U.  S.  Sup.  Ct.)  658 


BURDEN  OF  PROOF.  See  Evidence, 
3-10. 


CARRIERS. 

I.  Of  Passengers. 

II.  Of  Freight. 

a.  In  General;  Contracts. 

b.  Liability  of  Carrier  of  Goods. 

c.  Connecting  Carriers. 
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III.  Governmental  Control;  Rates;  Dis- 
crimination. 

a.  Control  Generally. 

b.  Buies  for  Fixing  Rates;  Reasonable- 

ness. 

c.  Posting  or  Filing  Rates. 

d.  Passenger  Traffic. 

e.  Discrimination  between  Shippers. 

f.  Classification ; Discrimination  be- 

tween Articles. 

g.  Long  and  Short  Hauls. 

h.  Effect  of  Competition . 

i.  Discrimination  between  Places. 

j.  Discrimination  as  to  Other  Carriers. 

k.  Criminal  Prosecutions;  Liabilities. 

See  also  Action  or  Suit,  2;  Commerce,  8-17; 
Common  Law,  2;  Conflict  of  Laws; 
Constitutional  Law,  2,  8-10,  16,  17; 
Contracts,  2,  5,  7-9, 12, 13;  Postoffice, 
2. 

I.  Of  Passengers. 

See  also  infra,  III.  d. 

1.  The  word  “owner,”  as  used  in  the  Minne- 

sota act  regulating  the  sale  of  carriers’  tickets, 
includes  all  those  who  operate  a railroad  or 
steamboat  in  the  transportation  of  passengers, 
— as,  for  example,  lessees,  receivers,  and  the 
like.  State  v.  Corbett  (Minn.)  694 

2.  The  Kentucky  statute  requiring  all  com- 

panies operating  railroads  within  the  state  to 
provide  separate  cars  or  compartments  for 
white  and  colored  passengers  is  so  broad  as  to 
embrace  all  passengers,  including  those  whose 
passage  commences  or  ends  in  other  states,  and 
is  void  as  an  interference  with  interstate  com- 
merce. Anderson  v.  Louisville  & N.  R.  Co. 
(C.  C.  D.  Kv.)  764 

3.  A railroad  company  must  furnish  to 

colored  people  who  pay  first-class  fare  cars  to 
ride  in  that  are  as  safe  and  comfortable  in  their 
conditions  and  appointments  as  the  cars  fur- 
nished to  white  passengers  who  pay  first-class 
fare.  Houck  v.  Southern  P.  R.  Co.  (C.  C.  W. 
D.  Tex.)  441 

See  also  Constitutional  Law,  13-15. 

II.  Of  Freight. 

a.  Ln  General;  Contracts. 

4.  A shipper  is  not  bound  by  his  order  for 
a specified  number  of  cars  on  a specified  day, 
in  the  absence  of  an  acceptance  of  the  order  so 
as  to  bind  both  parties.  Missouri  P.  R.  Co.  v. 
Texas  & P.  R.  Co.  (C.  C.  E.  D.  La.)  434 

5.  A shipper  should  not  be  subjected  to  un- 
necessary restrictions  as  to  the  kind  of  case  or 
package  he  shall  use.  Rhode  Island  Egg  & B. 
Co.  v.  Lake  Shore  & M.  S.  R.  Co.  (Com.)  512 

6.  Where  the  weight  of  merchandise  is  uni- 
formly the  same,  the  carrier  or  the  consignee 
may  ask  to  have  the  weight  verified  up  to  the 
moment  of  delivery;  and  it  is  the  weight  dis- 
closed by  the  scales,  and  not  the  weight  mark 
on  the  bill  of  lading,  that  controls.  Baird  v. 
St.  Louis,  1.  M.  & S.  R.  Co.  (C.  C.  E.  D.  Ark.) 

422 

7.  Ark.  Act  Feb.  27,  1885,  prohibiting  the 
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collection  of  freight  in  excess  of  that  specified 
in  the  bill  of  lading,  was  not  intended  to  give 
validity  to  stipulations  in  bills  of  lading  which 
are  the  result  of  fraud  or  mistake.  Id. 

8.  The  shipper  can  base  no  right  of  recov- 

ery upon  the  violation  of  a contract  between 
connecting  railways,  as  to  the  apportionment 
of  an  agreed  rate  of  freight.  Arkansas  & L. 
R.  Co.  v.  Smith  (Ark.)  415 

9.  Misrepresentation  by  a carrier  as  to  the 
rate  charged,  but  without  injury,  affords  no 
ground  of  redress  in  a suit  for  damages.  Id. 

b.  Liability  of  Carrier  of  Goods. 

See  also  Conflict  of  Laws. 

10.  A railroad  company  in  the  carriage  of 
goods  is  subject  to  the  liability  of  a common 
carrier,  and  must  answer  for  all  losses  not  oc- 
casioned by  the  act  of  God  or  the  public  enemy, 
and  cannot,  in  Nebraska,  by  special  contract, 
limit  or  relieve  itself  from  this  liability.  St. 
Joseph  & G.  1.  R.  Co.  v.  Palmer  (Neb.)  494 

See  also  Commerce,  9. 

11.  A statute  forbidding  common  carriers 
within  the  state,  on  land  or  in  boats  or  vessels 
on  the  waters  entirely  within  the  body  of  the 
state,  to  limit  or  restrict  their  liability  as  it 
exists  at  common  law,  applies  to  shipments 
purely  domestic  beginning  and  ending  in  the 
state.  Missouri  P.  R.  Co.  v.  Sherwood  (Tex.) 

240 

12.  There  is  nothing  in  the  Interstate  Com- 

merce Law  which,  by  reason  of  an  allowance 
of  a rebate  to  the  agents  of  the  owners  or  con- 
signees of  goods,  if  actually  made,  would  in- 
validate the  contract  of  affreightment  or  ex- 
empt a railroad  company  from  liability  on  its 
bills  of  lading.  Merchants  Cotton-Press  & S. 
Co.  v.  Insurance  Co.  of  North  America  (U.  S. 
Sup.  Ct.)  499 

13.  A shipment  is  not  within  the  provisions 

of  a statute  forbidding  carriers  within  the 
state  to  limit  their  common-law  liability,  where 
the  contract  provides  for  the  carrying  of  the 
goods  to  a foreign  port  by  means  of  the  car- 
rier’s own  line,  its  connecting  lines  in  another 
state,  and  an  ocean  steamship  company.  Mis- 
souri P.  R.  Co.  v.  Sherwood  (Tex.)  240 

14.  The  burning  of  cotton  while  awaiting 
compression,  as  provided  by  a bill  of  lading, 
in  a compress  not  owned  or  operated  by  the 
carrier,  is  within  a clause  in  the  bill  exempting 
the  carrier  from  loss  by  fire  while  the  property 
is  on  deposit  in  place  of  transshipment  or 
depots  or  landings  or  at  points  of  delivery.  Id. 

15.  A carrier  which  receives  cotton  for 

transportation  under  a contract  by  which  it 
agrees  to  deliver  it  to  the  consignee  within  a 
reasonable  time  is  liable  for  its  loss  if  it  leaves 
it  for  eighteen  days  on  a barge  moored  in  a 
river,  exposed  to  sparks  from  passing  boats 
and  engines  on  the  levee  above,  by  some  of 
which  it  is  set  on  fire.  Thomas  v.  Wabash,  St. 
L.  & P.  R.  Co.  (C.  C.  S.  D.  111.)  802 

16.  Permitting  a shipment  of  cotton  to  lie 

at  one  station  for  eighteen  days  is  negligence 
under  a contract  to  transport  it  within  a rea- 
sonable time.  Id. 
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17.  A carrier  which  receives,  under  a con- 

tract to  transport  it  within  a reasonable  time, 
freight  for  shipment  which  must  go  through  a 
point  at  which  the  facilities  are  so  greatly  over- 
crowded that  a delay  will  be  necessary  at  that 
point,  will  be  liable  for  the  loss  of  the  property 
caused  by  the  delay  at  that  point.  Id. 

c.  Connecting  Carriers. 

See  also  infra,  III.  j. 

18.  A clause  limiting  the  liability  of  a rail- 

way company  to  its  own  line,  which  is  wholly 
within  the  state,  will  not  convert  into  a do- 
mestic bill  of  lading  an  instrument  which  pur- 
ports on  its  face  to  be  a through  bill  of  lading 
to  a foreign  port,  providing  for  the  transpor- 
tation of  goods  to  their  foreign  destination,  and 
fixing  the  through  rate  of  freight.  Missouri 
P.  R.  Co.  v.  Sherwood  (Tex.)  240 

19.  It  is  the  right  of  shippers  to  have  their 
goods  carried,  and  the  duty  of  common  car- 
riers to  receive  and  forward  freight,  by  the  least 
expensive  routes  at  reasonable  through  rates. 
Newland  v.  Northern  P.  R.  Co.  (Com.)  474 

20.  A carrier  which  sends  freight  over  its 

own  line,  which  is  much  longer  and  more  ex- 
pensive to  operate  than  another  route  over  con- 
tinuous lines  operated  in  part  by  other  com- 
mon carriers  with  which  it  exchanges  traffic, 
can  charge  only  a rate  which  is  reasonable  for 
the  transportation  by  the  shorter  and  less  ex- 
pensive route.  Id. 

21.  A railroad  company  receiving  freight 

from  a connecting  road  is  under  no  obligation 
to  advance  to  the  latter  the  charges  due  it  for 
transportation,  although  if  it  does  so  it  has  a 
lien  for  payment  on  the  goods.  Oregon  Short 
Line  & JJ.  N.  R.  Co.  v.  Northern  P.  R.  Co. 
(C.  C.  D.  Or.)  249 

22.  A railroad  which  accepts  freight 

in  the  cars  of  a connecting  road,  and  trans- 
ports it  therein,  when  it  has  cars  of  its  own 
not  in  use,  is  not  liable  for  mileage  upon 
such  cars,  in  the  absence  of  an  arrangement  to 
that  effect;  but  the  existing  custom  that  when 
a railroad  takes  the  freight  in  the  foreign  cars 
because  it  has  none  of  its  own  out  of  use,  or 
because  the  freight  would  be  injured  by  the 
transfer,  it  shall  pay  certain  mileage  on  the 
cars  used,  is  reasonable  and  will  be  enforced. 

Id. 

III.  Governmental  Control;  Rates;  Dis- 
crimination. 

a.  Control  Generally. 

23.  Railroad  companies  engaged  in  interstate 

commerce  shall,  unless  prevented  by  circum- 
stances beyond  their  control,  run  their  trains 
in  a reasonable  manner  and  as  often  as  the  or- 
dinary business  of  commerce  requires,  but  are 
entitled  to  determine  how  many  and  what  cars 
and  engines  shall  constitute  their  trains,  and 
are  not  required  to  divide  the  train  and  run  a 
less  number  of  cars  upon  refusal  of  their  em- 
ployees to  move  the  usual  and  customary  trains. 
Re  Charge  to  Grand  Jury  (No.l)  (D.  C.  S.  D. 
Cal.)  777 

24.  Several  railroad  companies  which  bill 
and  carry  freight  from  points  in  one  state  to 
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points  in  another  will  not  be  heard  to  say  that 
the  carriage  by  each  is  local  and  that  they  are 
not  engaged  in  interstate  commerce,  for  the 
purpose  of  avoiding  the  requirements  of  the 
Interstate  Commerce  Act.  Interstate  Com- 
merce Commission  v.  Cincinnati , N.  0.  & T.  P. 
R.  Co.  (C.  C.  App.  5th  C.)  582,  Rev’g  332 

25.  The  receipt  successively  by  two  or  more 

carriers  for  transportation,  of  traffic  shipped 
under  through  bills  for  continuous  carriage 
over  their  lines,  is  assent  to  a “common  ar- 
rangement” for  continuous  carriage  or  ship- 
ment; and  previous  formal  arrangement  be- 
tween them  is  not  necessary  to  bring  such 
transportation  under  the  terms  of  the  Inter- 
state Commerce  Law.  Trammell  v.  Clyde 
Steamship  Co.  (Com.)  120 

26.  The  successive  receipt  and  forwarding 
in  ordinary  course  of  business,  by  two  or  more 
carriers,  of  interstate  traffic  shipped  under 
through  bills  for  continuous  carriage  over  their 
lines,  is  assent  to  a “common  arrangement” 
for  such  carriage  within  the  meaning  of  the 
Act  to  Regulate  Commerce,  without  previous 
express  agreement  between  them.  Troy  Bd.  of 
Trade  v.  Alabama  Midland  R.  Co.  (Com.)  348 

27.  The  continuity  of  the  carriage  of  freight 

over  a line  formed  by  two  or  more  roads  is  not 
broken  in  fact  and  cannot  be  broken  in  law  by 
the  charge  of  a local  rate  by  one  or  more  of 
such  roads  as  its  proportion  of  the  through 
rate.  Id. 

28.  Where  a railroad  company  is  not  re- 
stricted or  inhibited  by  its  charter  or  the  law 
of  the  land,  it  is  not  unlawful  for  it  to  make 
an  arrangement  of  rates  for  special  purposes, 
on  a sufficient  consideration,  and  for  the  legiti- 
mate increase  of  its  business.  Missouri  P.  R. 
Co.  v.  Texas  & P.  R.  Co.  (C.  C.  E.  D.  La.)  428 

29.  A contract  with  a carrier  for  rates  less 

than  those  on  its  schedule,  and  which  is  there- 
fore unlawful  as  to  the  carrier  because  in  vio- 
lation of  the  Interstate  Commerce  Law,  may 
nevertheless  be  enforced  by  the  shipper  if  he 
had  no  knowledge  that  the  schedule  rate  was 
higher  than  that  given  him.  Mobile  & 0.  R. 
Co.  v.  Dismukes  (Ala.)  200 

30.  The  clause  in  the  charter  of  the  Union 

Pacific  Railroad  Company  giving  Congress 
power  over  the  rates  of  freight  to  be  charged 
thereon  does  not  preclude  the  several  states 
from  interfering  with  such  rates.  Ames  v. 
Union  P.  R.  Co.  (C.  C.  D.  Neb.)  835 

31.  Interstate  shipments  only  are  affected  by 

the  United  States  Act  of  March  2, 1889,  against 
obtaining  transportation  for  property  over 
railroads  at  less  than  regular  rates.  United 
States  v.  Howell  (D.  C.  W.  D.  Mo.)  818 

32.  A contract  for  interstate  shipment  does 

not  come  within  a state  law  regulating  rates, 
because  made  in  that  state,  so  that  such  law 
will  introduce  a new  term  into  the  contract, 
but  its  utmost  effect  would  be  to  forbid  a con- 
tract for  an  unreasonable  rate  and  make  the 
contract  unlawful,  leaving  the  transaction  open 
to  adjustment  under  the  laws  of  the  United 
States.  Swift  v.  Philadelphia  & R.  R.  Co.  (C. 
C.  N.  D.  111.)  633 

33.  A state  law  prohibiting  the  exaction  by 
carriers  of  unreasonable  rates  is,  as  applied  to 
a contract  for  shipment  from  one  state  to  an- 
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other,  an  interference  v^ith  interstate  commerce, 
and  cannot  be  so  applied.  Swift  v.  Philadel- 
phia & R.  R . Co.  (C.  C.  N.  D.  ill.)  633 

34.  In  the  absence  of  some  prohibition  or 

restraint,  common  law  or  statutory,  a common 
carrier  may  lawfully  demand  or  contract  for 
such  compensation  for  carriage  as  he  may  be 
able  to  obtain,  without  regard  to  its  unreason- 
ableness. Id. 

35.  Outside  of  the  Interstate  Commerce  Act 

there  is  no  law  of  the  United  States  as  a dis- 
tinct sovereignty,  imposing  any  restraint  upon 
the  imposition  by  a carrier  of  unreasonable 
rates.  Id. 

See  also  Common  Law. 

36.  A tariff  of  railroad  rates  fixed  by  a com- 

mission, which  will  so  diminish  the  earnings 
of  a road  that  they  will  not  be  able  to  pay  half 
the  interest  on  its  bonded  debt  above  the  ope- 
rating expenses,  is  unjust  and  unreasonable, 
where,  without  waste  or  mismanagement  in 
construction  or  operation,  the  road  has  cost 
far  more  than  the  amount  of  stock  and  bonds 
outstanding,  which  represent  money  expended 
in  its  construction,  and  the  rates  have  been 
voluntarily  decreased  by  the  company  during 
ten  years  more  than  50  per  cent,  while  under 
these  rates  the  stock  representing  two  fifths  of 
the  value  of  the  road  has  never  received  a 
dividend,  and  for  the  last  three  years  the 
earnings  above  operating  expenses  have  been 
insufficient  to  pay  the  interest  on  the  bonded 
debt.  Reagan  v.  Farmers’  Loan  & T.  Co.  (U. 
S.  Sup.  Ct.)  560 

See  also  Constitutional  Law,  8. 

37.  A reduction  of  29^  per  cent  by  the  legis- 

lature in  the  local  freight  rates  of  a railroad 
is  unreasonable  and  void,  where  the  new  rates 
would  result  in  a loss  on  local  business  to  more 
than  half  of  the  roads  affected  by  it,  and  as  to 
the  other  roads  the  earnings  from  local  business 
would  not  be  enough  to  pay  the  proportion  of 
the  interest  on  the  bonded  debt  which  should 
be  paid  by  such  business  in  comparison  with 
business  of  other  kinds.  Ames  v.  Union  P.  R. 
Co.  (C.  C.  D.  Neb.)  835 

38.  That  railroad  investments  may  be  as  se- 
cure as  other  property,  the  reasonable  rates 
should  be  liberal  until  earnings  are  sufficiently 
large  for  a fair  return  on  actual  expenditure. 
Newland  v.  Northern  P.  R.  Co.  (Conn.)  474 

39.  The  agreed  rental  cannot  be  accepted  as 

the  amount  which  leased  property,  part  of  a 
system,  must  earn  and  the  lessee  may  retain 
before  any  reduction  can  be  made  in  the  rates 
over  the  leased  lines.  Id. 

40.  The  fact  that  the  freight  rates  are  higher 

in  one  state  than  in  another  is  not  of  itself 
sufficient  to  justify  an  arbitrary  reduction  of 
them  by  the  legislature  in  the  former  state,  for 
the  purpose  of  equalizing  rates.  Ames  v.  Union 
P.  R.  Co.  (C.  C.  D.  Neb.)  835 

41.  A schedule  of  rates  made  by  railroad 

commissioners,  being  challenged  as  a whole, 
the  court  must  either  condemn  or  sustain  it  as 
a whole,  and  cannot  rearrange  it  or  prepare  a 
new  schedule.  Reagan  v.  Farmers'  Loan  & T. 
Co.  (U.  8.  Sup.  Ct.)  560 

42.  Division  of  territory  between  lines  to  a 
common  market  is  without  warrant  in  law 
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when  made  for  the  benefit  of  the  carrier  with- 
out regard  to  the  interest  of  shippers  in  the 
territory  so  divided,  to  whom  it  is  in  effect  a 
denial  of  the  privilege  of  shipping  their  goods 
or  produce  to  market  by  the  line  or  route  they 
may  prefer.  Cincinnati  Freight  Bureau  v. 
Cincinnati,  N.  O.  & T.  P.  R.  Co.  (Conn.)  592 

b.  Rules  for  Fixing  Rates;  Reasonableness. 

43.  A practice  of  billing  cotton  at  a proper 

estimated  weight  per  bale  should  not  be 
deemed  unlawful  when  actual  weights  of 
shipments  cannot  be  ascertained  without  great 
inconvenience  to  the  shipper  or  carrier,  and 
when  transportation  charges  are  promptly  ad- 
justed by  the  carrier  upon  the  basis  of  actual 
weights  furnished  by  the  consignee.  Phelps  v. 
Texas  & P.  R.  Co.  (Com.)  363 

44.  No  departure  from  the  rule  requiring 

rates  in  all  cases  to  be  reasonable  in  themselves 
can  be  justified  on  the  ground  that  it  is  neces- 
sary in  order  to  maintain  existing  trade  rela- 
tions, or  to  “protect  competing  markets,”  or 
to  “equalize  commercial  conditions,”  or  to 
secure  to  carriers  traffic  from  certain  territory 
assumed  to  be  exclusively  theirs.  Cincinnati 
Freight  Bureau  v.  Cincinnati,  N.  O.  & T.  P. 
R.  Co.  (Com.)  592 

45.  The  amount  invested  in  a railroad  can- 

not be  ignored  in  determining  the  reasonable- 
ness of  rates  fixed  by  law  to  be  charged 
thereon,  although  such  amount  is  far  in  ex- 
cess of  the  present  value  of  the  propertj7.  Ames 
v.  Union  P.  R.  Co.  (C.  C.  D.  Neb.)  " 835 

46.  In  passing  upon  the  reasonableness  of 

rates,  the  question  whether  they  afford  the 
carrier  a proper  return  for  the  service  rendered 
is  to  be  considered,  as  well  as  the  result  of  the 
business  to  the  shipper  or  producer  of  the 
traffic.  Loud  v.  South  Carolina  R.  Co. 
(Com.)  205 

47.  Rates  should  bear  a fair  and  reasonable 

relation  to  the  antecedent  cost  of  the  traffic  as 
delivered  to  the  carrier,  and  to  the  commercial 
value  of  such  traffic.  Id. 

48.  Where  a special  service  is  required  of 

the  carrier, — such  as  rapid  transit  and  speedy 
delivery  in  cases  of  perishable  freight,  — ahigher 
rate  than  for  the  carriage  of  ordinary  freight 
is  warranted;  and  if  a carrier  charging  a rate 
based  on  such  special  service  fails  to  render  it, 
to  the  damage  of  the  shipper  and  without 
legal  excuse,  the  remedy  of  the  latter  would 
seem  to  be  by  a proper  proceeding  in  a court 
of  law,  and  not  by  a complaint  of  excessive 
rates.  Id. 

49.  A reduction  in  rates  by  a carrier  is  not 

per  se  evidence  that  the  former  rates  were  un- 
reasonable, as  such  reduction  may,  as  in  the 
present  case,  be  accounted  for  because  of  a de- 
crease in  cost  of  transportation  and  an  in- 
crease in  the  volume  of  the  traffic  to  which 
such  rates  apply.  Id. 

50.  Where  the  reasonableness  of  rates  is  in 

question,  comparison  thereof  may  be  made, 
not  only  with  rates  on  another  line  of  the 
same  carrier,  but  also  with  those  on  the  lines 
of  other  and  distinct  carriers.  Cincinnati 
Freight  Bureau  v.  Cincinnati, N.  O.  & T.  P.  R. 
Co.  (Com.)  592;  Morrell  v.  Union  P.  R.  Co. 
(Com.)  469 
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51.  Rates  maintained  and  which  may  be  rea- 

sonable under  the  conditions  existing  in  one 
section  or  part  of  the  country  afford  no  safe 
criterion  by  which  to  measure  reasonable 
charges  in  other  localities,  where  the  expense 
of  operating  a road  and  other  conditions  af- 
fecting transportation  are  widely  different. 
Morrell  v.  Union  P.  R.  Co.  (Com.)  469 

52.  The  division  among  themselves  which  a 
number  of  connecting  carriers  make  of  a 
through  rate  should  not  affect  the  question  of 
the  reasonableness  or  unreasonableness  of  the 
rate  as  an  entirety.  Florida  Fruit  Exch.  v. 
Savannah , F.  & W.  R.  Go.  (C.  C.  N.  D.  Fla.) 

400 

53.  The  fact  that  a rate  in  one  direction  is 

materially  higher  than  that  in  the  opposite  di- 
rection does  not,  as  in  case  of  hauls  over  the 
same  line  in  the  same  direction,  establish  prima 
facie  the  unreasonableness  of  the  higher  rate. 
This  is  especially  true  where  the  hauls  are  of 
great  length.  Duncan  v.  Atchison,  T.  & S.  F. 
R.  Co.  (Com.)  385 

54.  The  joint  through  tariff  rates  estab- 
lished by  two  or  more  carriers  over  their  lines 
or  any  parts  thereof  cannot  be  made  the  basis 
by  which  the  reasonableness  of  the  local  rates 
on  either  line  can  be  determined.  Chicago  & 
N.  W.  R.  Co.  v.  Osborne  (C.  C.  App.  8th  C.) 

257 

55.  When  great  disparity  exists  between 
charges  which  are  lower  to  competitive  than 
to  intermediate  points  much  less  remote,  the  in- 
ference is  irresistible  that  the  lower  rate  must 
be  unremunerative  upon  any  theory,  or  else 
the  larger  rate  gives  an  unwarranted  return  for 
the  service  rendered.  Chattanooga  Bd.  of 
Trade  v.  East  Tennessee,  V.  & G.  R.  Co.  (Com.) 

213 

56.  The  grouping  of  two  stations  by  a rail- 

road company  as  stations  to  which  the  freight 
rates  from  the  far  east  may  properly  be  made 
the  same  is  a conclusive  admission  by  it  that, 
so  far  as  the  transportation  from  the  east  to  its 
warehouses  at  such  stations  is  concerned,  it  is 
under  substantially  similar  conditions  and  cir- 
cumstances. Interstate  Commerce  Commission 
v.  Detroit,  G.  H.  & M.  R.  Co.  (C.  C.  W.  D. 
Mich.)  722 

57.  When  rates  from  any  cause  are  made 

greater  for  shorter  than  for  longer  distances, 
the  difference  between  such  rates  must  in  no 
instance  be  unreasonable.  Gerke  Breic.  Co.  v. 
Louisville  & A7.  R.  Co.  (Com.)  267 

58.  Rates  on  wheat  from  points  in  North  and 
South  Dakota  to  Minneapolis  should  be  ad- 
justed upon  the  basis  of  distance  over  nearest 
practicable  routes.  Minneapolis  Chamber  of 
Commerce  v.  Great  Northern  R.  Co.  (Com.)  230 

59.  The  difference  between  the  rate  on  car- 

loads and  that  on  less  than  carloads  must  be 
reasonable.  Duncan  v.  Atchison,  T.  & S.  F. 
R.  Co.  (Com.)  385 

60.  The  reasonableness  of  a carrier’s  rate  on 

fruit  is  not  necessarily  to  be  determined  by  the 
question  of  the  profit  or  loss  which  the  pro- 
ducer receives  upon  his  product.  Florida 
Fruit  Exch.  v.  Savannah,  F.  & W.  R.Co.  (C. 
C.  N.  D.  Fla.)  400,  Aff’d  on  589 

61.  The  increase  of  rates  for  the  transporta- 
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tion  of  oranges  from  Florida  points  to  north- 
eastern cities  over  the  line  of  the  Savannah, 
Florida,  & Western  Railway  and  its  connec- 
tions, which  was  made  Nov.  23,  1890,  and 
amounted  to  33£  per  cent  upon  rates  pre- 
viously in  effect,  is  unjust,  unreasonable, 
excessive,  and  in  violation  of  the  Interstate 
Commerce  Act;  and  it  is  not  justified  by  the  in- 
creased facilities  which  have  been  afforded  by 
the  carriers  for  handling  and  preserving  the 
fruit.  Id. 

62.  The  rates  charged  on  “household  goods” 

will  not  be  declared  unlawful  on  the  mere 
fact  that  as  a condition  of  granting  them  the 
defendants  required  the  shipper  to  release  all 
claim  for  damages  in  case  of  loss  to  the 
amount  of  $5  per  100  lbs.,  or  $1,000  per  car- 
load of  20,000  lbs.,  there  being  no  proof  show- 
ing that  such  rates  are  unreasonable  in  view 
of  said  limitation.  Duncan  v.  Atchison,  T.  & 
S.  F.  R.  Co.  (Com.)  385 

63.  A local  rate  which  presumably  is 
adopted  as  covering  both  the  initial  and  final 
expense  of  a local  haul  is  prima  facie  excessive 
as  part  of  a through  rate  over  a through  line 
composed  of  two  or  more  carriers.  Troy  Bd. 
of  Trade  v.  Alabama  Midland  R.  Co.  (Com.) 

348 

64.  The  practice  of  making  one  rate  on  the 

same  product  over  a large  district  is  only  justi- 
fiable under  special  and  exceptional  circum- 
stances, and  is  not  to  be  encouraged  when  the 
difference  in  the  transportation  expense  from 
the  various  parts  of  such  district  is  consider- 
able and  substantial.  Newland  v.  Northern  P. 
R.  Co.  (Com.)  474 

65.  Where  the  roads  and  branches  of  two 

companies  extend  to  and  penetrate  a wheat- 
producing  district,  from  which  they  make  a 
joint  rate  for  distances  of  480  miles,  and  each 
company  makes  the  same  rate  separately  from 
the  same  district,  one  for  distances  of  450 
and  the  other  for  distances  of  650  miles  over 
their  respective  lines  to  the  same  destination, 
the  rates  so  jointly  and  separately  made  must 
be  held  excessive  for  a shorter  distance  of  311 
miles  over  a less  expensive  route,  from  the 
same  district  to  the  same  destination.  Id. 

66.  A rate  which  may  be  reasonable  when 

applied  to  the  transportation  of  egg  cases  as  a 
disconnected  service  may  be  unreasonable  if 
the  carriage  of  returned  cases  at  favorable 
rates  is  in  facta  special  service,  the  discontinu- 
ance of  which  would  unduly  burden  the 
business  of  shipping  eggs  to  points  of  sale. 
Rhode  Island  Egg  & B.  Co.  v.  Lake  Shore  & M.  S. 
R.  Co.  (Com.)  512 

c.  Posting  or  Filing  Rates. 

67.  The  rates  which  carriers  are  required  by 

the  Act  to  Regulate  Commerce,  § 6,  to  publish, 
file,  and  adhere  to  without  deviation,  cover 
not  merely  the  carriage,  but  services  rendered 
in  receiving  and  delivering  property  as  well. 
Phelps  v.  Texas  & P.  R.  Co.  (Com.)  363 

68.  To  sustain  an  indictment  for  conspiring 
to  obtain  less  than  established  rates  for  the 
shipment  of  property  over  a railroad,  it  is  not 
necessary  that  the  rate  should  have  been  pub- 
lished by  posting  it,  as  required  by  the  Inter- 
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state  Commerce  Law.  United  States  v.  Howell 
(D.  C.  W.  D.  Mo.)  818 

d.  Passenger  Traffic. 

See  also  supra , I. 

69.  A carrier  is  not  compelled  to  give  special 

excursion  rates  to  one  political  convention  be- 
cause it  has  given  them  to  a similar  convention 
of  another  political  party  on  another  date. 
Cator  v.  Southern  P.  R.  Co.  (Com.)  897 

70.  A party-rate  ticket  which  is  a single 

ticket  covering  the  transportation  of  ten  or 
more  persons  from  one  place  to  another  on  a 
railroad  is  not  in  violation  of  the  Interstate 
Commerce  Act,  although  sold  at  a reduction 
from  the  regular  passenger  rates.  Interstate 
Commerce  Commission  v.  Baltimore  & 0.  R. 
Co.  (U.  S.  Sup.  Ct.)  92 

71.  The  Interstate  Commerce  Act  was  not 

designed  to  prevent  competition  between  dif- 
ferent roads, 'or  to  interfere  with  the  customary 
arrangement  made  by  railway  companies  for 
reduced  fares  in  consideration  of  increased 
mileage,  where  such  reduction  does  not  operate 
as  an  unjust  discrimination  against  other  per- 
sons traveling  over  the  road.  Id. 

e.  Discrimination  between  Shippers. 

72.  Unless  within  the  authorized  exceptions 
to  the  general  rule  of  the  statute,  discrimina- 
tions in  charges  upon  like  shipments  of  the 
same  commodities,  based  solely  upon  the  pur- 
pose or  “business  motive”  of  the  shipper,  are 
unlawful,  whether  effected  directly  or  indi- 
rectly by  methods  of  classification.  Duncan 
v.  Atchison , T.  & S.  F.  R.  Co.  (Com.)  885 

73.  All  charges  made  for  any  service  in  the 

transportation  of  any  passengers  or  property, 
or  for  receiving,  delivering,  storing,  or  hand- 
ling property,  must  under  the  Interstate  Com- 
merce Act  be  reasonable  and  just;  and  no  dis- 
crimination can  be  made  in  rates,  charges,  or 
facilities.  Cutting  v.  Florida  R.  & Nav.  Co. 
(C.  C.  N.  D.  Fla.)  424 

74.  Railway  companies  are  bound  under  the 
Interstate  Commerce  Act  only  to  give  the  same 
terms  to  all  persons  alike  under  the  same  con- 
ditions and  circumstances;  and  any  fact  which 
produces  an  inequality  of  condition  and  a 
change  of  circumstances  justifies  an  inequality 
of  charge.  Interstate  Commerce  Commission 
v.  Baltimore  & 0.  R.  Co.  (U.  S.  Sup.  Ct.)  92 

75.  In  order  to  constitute  an  un  just  discrimi- 

nation under  the  Interstate  Commerce  Act,  § 2, 
the  carrier  must  charge  or  receive  directly 
from  one  person  a greater  or  less  compensation 
than  from  another,  or  must  accomplish  the 
same  thing  indirectly  by  means  of  a special 
rate,  rebate,  or  other  device;  but  in  either  case 
it  must  be  for  a like  and  contemporaneous 
service  in  the  transportation  of  a like  kind  of 
traffic,  under  substantially  similar  circum- 
stances and  conditions.  Id. 

76.  Any  benefit  in  relation  to  the  shipment 
of  goods,  having  a definite  money  value,  con- 
ferred gratis  by"  the  carrier  upon  one  shipper 
and  not  conferred  upon  another,  is  an  undue 
reduction  in  the  price  of  carriage  to  the  former, 
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and  is  illegal  under  the  Interstate  Commerce 
Act,  where  the  service  to  each  is  admittedly 
under  substantially  similar  circumstances  and 
conditions.  Interstate  Commerce  Commissions. 
Detroit, G.  H.  & M.  R.  Co.  (C.  C.  W.  D.  Mich.) 

722 

77.  An  advantage  resulting  from  just  rates 
coupled  with  the  enterprise  and  outlay  neces- 
sary to  utiltze  them  is  legitimate;  and  carriers 
should  not  undertake  to  deprive  a shipper  of 
this  advantage  by  a change  of  such  rates. 
Potter  Mfg.  Co.  v.  Chicago  & G.  T.  R.  Co.  (Com.) 

223 

78.  A carrier  is  not  free  to  make  dissimilar- 

ities to  any  extent  it  may  choose  in  the  freight 
rates  on  foreign  and  domestic  traffic,  from  the 
fact  of  the  existence  of  some  dissimilarity  of 
conditions.  Interstate  Commerce  Commission 
v.  Texas  & P.  R.  Co.{C.  C.  App.  2d  C.)  408 

79.  The  practice  by  a common  carrier  of 
arbitrarily  determining  what  persons  should 
receive  a so-called  “manufacturers’  rate”  is  a 
violation  of  the  Act  to  Regulate  Commerce. 

Re  Louisville  &N.  R.  Co.  (Com.)  157 

80.  The  exercise  by  a railway  company  of 
the  right  to  prepayment,  or  to  retain  a lien  up- 
on the  goods  until  payment  is  made,  or  to 
hold  the  consignee  responsible  in  case  of  de- 
livery before  payment,  or  the  waiver  of  some 
of  such  rights  at  different  times,  cannot  be  « 
construed  to  be  a denial  of  equal  facilities  or  a 
discrimination.  Little  Rock  & M.  R.  Co.  v. 
St.  Louis,  1.  M.  & S.  R.  Co.  (C.  C.  W.  D.  Ark.) 

537 

81.  A party  to  an  interstate  shipment  cannot 

be  excluded  by  the  carrier  from  privileges 
afforded  to  other  patrons  in  the  same  locality 
because  of  his  refusal  to  pay  excessive  freight 
charges,  even  though  an  agreement  to  subse- 
quently refund  the  excess  should  accompany 
the  demand.  Phelps  v.  Texas  & P.  R.  Co. 
(Com.)  363 

82.  A guaranty  executed  to  a carrier  by  con- 

signees or  third  parties,  which  might  be  con- 
strued to  enable  the  carrier,  in  consideration 
of  freight  delivery  before  settlement  of  trans- 
portation charges, to  exact  for  services  rendered 
in  moving  and  delivering  the  freight  whatever 
it  chooses  to  demand,  cannot  be  used  by  the 
carrier  to  force  payment  of  charges  in  excess 
of  those  it  would  be  entitled  to  collect  or  re- 
ceive if  previous  freight  delivery  had  not  been 
made.  Id. 

88.  Where  a contract  is  made  with  a shipper 
by  a carrier,  member  of  a through  line,  for 
shipment  of  goods  over  the  line  at  a less  than 
the  published  lawful  rate  charged  shippers  in 
general,  it  is  not  a violation  of  the  Act  to  Reg- 
ulate Commerce  within  the  jurisdiction  of  the 
Interstate  Commerce  Commission  for  the  de- 
livering carrier  to  exact  payment  of  the  full 
lawful  rate  before  delivery,  although  if  the 
shipper  was  an  innocent  party  he  might  be  en- 
titled to  his  goods  on  payment  of  the  contract 
rate.  Duncan  v.  Atchison,  T.  & S.  F.  R.  Co. 
(Com.)  385 

84.  Where  oil  is  transported  by  the  carrier 
both  in  barrels  and  tank  cars,  but  the  use  of 
the  tank  cars  is  practically  limited  to  one  class 
of  shippers,  the  charge  for  the  barrel  package 
in  barrel  shipments,  in  the  absence  of  a corre- 
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sponding  charge  on  tank  shipments, resulting  in 
a greater  cost  of  transportation  to  the  shipper 
in  barrels  on  like  quantities  of  oil  between  like 
points  of  shipments  and  destination  than  to  the 
tank  shipper,  is  a discrimination  against  the 
former  in  favor  of  the  latter  for  which  no 
legal  justification  has  been  shown  in  these 
cases.  Independent  Ref.  Asso.  v.  Western  N. 
Y.  & P.  R.  Co.  (Com.)  162 

85.  Ownership  of  a car  rented  to  a carrier 

and  for  the  use  of  which  the  carrier  pays  a 
full  consideration  does  not  of  itself  entitle  the 
owner  to  the  exclusive  use  of  such  car;  and  if 
the  owner  may,  in  the  contract  of  hire  to  the 
carrier,  stipulate  for  the  exclusive  use  of  the 
car,  it  must  be  upon  such  terms  as  shall  not 
constitute  an  unjust  discrimination  against 
shippers  of  like  traffic  in  cars  owned  by  the 
carrier  and  who  are  excluded  from  the  use  of 
the  car  so  hired.  Id. 

f.  Classification;  Discrimination  between 
Articles. 

86.  No  unjustrdiscrimination  results  to  the 
carload  shipper  of  eggs  from  the  equal  rating 
of  carload  and  less  than  carload  lots,  and  the 
special  service  rendered  in  gathering  and  for- 
warding small  shipments  in  “pick-up”  cars, 
where  for  carload  shipments  ice  to  the  amount 

• of  6,000  pounds  is  furnished  by  the  carrier 
without  extra  charge.  Brownell  v.  Columbvs 
& C.  M.  R.  Co.  (Com.)  285 

87.  When  an  article  moves  in  sufficient 

volume  and  the  demands  of  commerce  will  b® 
better  served,  it  is  reasonable  to  give  a lowe 
classification  for  carloads  than  that  which  is 
applied  to  less  than  carload  quantities;  but  the 
difference  in  such  classification  should  not  be 
so  wide  as  to  be  destructive  to  competition  be- 
tween large  and  small  dealers.  Id. 

88.  Two  west-bound  carload  rates  from 

Mississippi  River  points  to  Pacific  Coast  term- 
inals on  goods  termed  “Emigrants’  Movables” 
(including  “household  goods”) — one  a general 
•class  rate;  and  the  other  designated  a “com- 
modity” rate  and  less  than  the  general  rate,  be- 
ing published  as  open  to  “intending  settlers 
•only,”  but  in  practice  given  to  shippers  indis- 
criminately, and  not  apparently  unreasonable 
in  itself — are  improper,  as  their  retention  can 
only  serve  to  mislead  the  public  and  afford  op- 
portunity for  the  practice  of  favoritism  and 
unjust  discrimination  as  between  shippers;  and 
the  rate  should  not  be  in  excess  of  the  amount 
of  said  commodity  rate.  Duncan  v.  Atchison , 
T.  & S.  F.  R.  Co.  (Com.)  385 

89.  When  an  article  of  traffic  does  not  move 

on  account  of  burdensome  rates,  and  the  car 
rier  is  hauling  a considerable  number  of  empty 
cars  in  the  direction  such  article  would  nat- 
urally move  if  accorded  a lower  rate,  the  car- 
rier may  be  justified  in  carrying  at  a rate  suffi- 
cient to  induce  the  movement  of  such  traffic, 
provided  no  extra  or  additional  charge  is  in 
consequence  put  upon  other  articles  carried; 
but  the  fact  that  freight  will  furnish  return 
loads  for  empty  cars  is  not  a reason  for  the  re- 
duction of  rates  on  such  freight,  when  it  does 
not  appear  that  the  rates  are  unreasonable. 
F.  Schumacher  Milling  Co.  v.  Chicago , R.  I.  & 
P.  R.  Co.  (Com.)  373 
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90.  A mixed  carload  rate  for  cereal  pro- 

ducts or  for  cereal  products  and  flour,  that 
would  have  the  effect  of  throwing  out  of  the 
trade  many  competitors  of  complainant  who 
manufacture  only  certain  kinds  of  cereal  pro- 
ducts, and  of  centralizing  the  business  in  the 
hands  of  one  or  more  dealers,  shouldjnot  be 
granted  when,  without  it,  no  wrong  is  done  to 
any  one  and  the  market  is  open  to  all  competi- 
tors. Id. 

91.  The  fact  that  different  rates  and  classifi- 

cations are  in  force  in  different  sections  of  the 
country  will  not  of  itself,  without  proof  of  un- 
lawful discrimination  or  disadvantage  or  of 
unreasonably  high  rates,  warrant  an  extension 
of  the  lower  rate  and  classification  to  the  sec- 
tion where  the  higher  rate  and  classification 
are  applied.  Id. 

92.  Cost  of  service  is  only  one  of  the  ele- 

ments to  be  considered  in  determining  proper 
classification  and  relative  rates  for  different 
articles.  Id. 

93.  While  the  difference  in  cost  to  the  car- 
rier in  transporting  cereal  products  and  flour 
is  not  in  itself  sufficient  to  warrant  a higher 
classification  upon  cereal  products,  the  facts 
that  these  products  range  higher  in  value  than 
flour,  while  in  the  matter  of  volume  of  traffic 
afforded  there  is  a very  wide  difference  in  fa- 
vor of  flour,  are  some  of  the  conditions  com- 
pelling a low  rate  upon  flour  which  do  not 
apply  in  the  transportation  of  cereal  products. 

Id. 

94.  Mixed’ carloads  of  celery  and  cauliflower 
or  other  vegetables  in  the  same  class  should  be 
transported  at  no  higher  rate  per  carload  than 
for  a carload  quantity  of  either.  Tecumseh 
Celery  Co.x.  Cincinnati,  J.  &M.  R.Co.  (Com.) 

318 

95.  Celery  should  be  classed  with  cauli- 

flower, asparagus,  lettuce,  green  peas,  string 
beans,  oyster  plant,  egg  plant,  and  other  vege- 
tables enumerated  in  Class  C of  the  Western 
Classification,  rather  than  with  berries, peaches, 
grapes,  and  other  fruits  specified  in  Class  III. 
thereof.  Id. 

96.  Salt  requires  and  gets  a commodity  rate 

lower  than  class  rates,  and  railroads  should 
only  be  limited  as  to  such  lower  rating  by  the 
rule  that  a commodity  shall  not  be  carried  at 
such  unremunerative  rates  as  will  impose 
burdens  upon  other  articles  transported,  tore- 
coup  loss  incurred  in  carrying  that  commod- 
ity. Anthony  Salt  Co.  v.  Missouri  Pac.  R.Co. 
(Com.)  33 

97.  The  rate  on  unfinished  cheap  bedroom 

sets  shipped  knocked  down  from  Lansing, 
Michigan,  to  Oakland,  California,  should  not 
exceed  85  per  cent  of  whatever  rate  may  be 
adopted  for  such  sets  in  a finished  condition. 
Potter  Mfg.  Co.  v.  Chicago  & G.  T.  R.  Co. 
(Com.)  223 

g.  Long  and  Short  Hauls. 

98.  Authority  from  the  Interstate  Commerce 
Commission  is  not  necessary  where  the  cir- 
cumstances and  conditions  are  substantially 
different,  to  enable  a carrier  lawfully  to  charge 
more  for  a shorter  than  for  a longer  distance 

I over  the  same  line,  under  the  Interstate  Com_ 


Carriers,  III.  h. 


907 


merce  Act,  §T4  (24  Stat.  at  L.  379),  providing 
that  it  shall  be  unlawful  to  make  such  charge 
for  transportation  of  passengers  or  like  kind 
of  property  under  substantially  similar  circum- 
stances and  conditions,  but  that  the  Commis- 
sion may,  after  investigation,  authorize  a less 
-charge  for  longer  than  shorter  distances. 
Interstate  Commerce  Commission  v.  Atchison , 
T.  & S.  F.  R.  Co.  (C.  C.  S.  D.  Cal.)  323 

99.  The  carrier  has  the  right  to  judge  in  the 

first  instance  whether  it  is  justified  in  making 
a greater  charge  for  a shorter  distance,  under 
the  Act  to  Regulate  Commerce,  § 4,  in  all 
cases  where  the  circumstances  and  conditions 
arise  wholly  upon  its  own  line  or  through 
competition  for  the  same  traffic  with  carriers 
not  subject  to  regulation  under  that  Act.  In 
other  cases  under  § 4 the  circumstauces  and 
conditions  are  not  presumptively  dissimilar, 
and  carriers  must  not  charge  less  for  the 
longer  distance  except  upon  the  order  of  the 
Commission.  Trammell  v.  Clyde  Steamship 
Co.  (Com.)  120 

100.  The  total  rate  for  through  carriage  over 
two  or  more  lines,  whether  made  by  the  addi- 
tion of  established  locals,  or  of  through  and 
local  rates,  or  upon  a less  proportionate  basis,  is 
the  through  rate  that  is  subject  to  scrutiny  by 
the  regulating  authority.  How  the  rate  is 
made,  is  only  material  as  bearing  upon  the 
legality  of  the  aggregate  charge;  and  how  anj' 
reduction  may  be  accomplished,  is  matter  for 
the  carriers  to  determine  among  themselves. 

Id. 

101.  No  violation  of  the  long  and  short  haul 
clause  of  the  Interstate  Commerce  Act  which 
will  sustain  an  action  for  damages  is  shown 
by  the  mere  fact  that  a larger  tariff  rate  was 
collected  for  shipments  between  points  on  a 
carrier’s  road  than  the  proportion  of  a joint 
through  rate  which  such  carrier  received  for 
hauling  over  its  road  similar  commodities 
billed  to  points  beyond  its  road  a longer  dis- 
tance which  included  the  shorter  one.  Chicago 
& N.  W.  R.  Co.  v.  Osborne  (C.  C.  App.  8th  C.) 

257 

102.  The  fact  that  two  carriers  have  estab- 
lished a joint  tariff  rate  between  two  points 
will  not,  under  the  provisions  of  the  long  and 
short  haul  clause  of  the  Interstate  Commerce 
Act,  prevent  each  from  charging  its  local  rates 
upon  shipments  to  and  between  intermediate 
points,  although  the  combined  local  rates  ex- 
ceed the  through  rate  for  the  longer  haul. 
United  States  v.  Mellen  (D.  C.  D.  Kan.)  247 

103.  Comparison  of  the  local  freight  rate 

from  a terminal  to  an  intermediate  point  on  a 
carrier’s  line,  with  the  share  which  it  receives 
of  a joint  through  rate  established  with  a con- 
necting carrier  for  hauling  freight  received 
from  the  latter  between  such  points,  is  not  a 
proper  method  of  determining  whether  or  not 
the  local  rate  is  within  the  provision  of  the 
Interstate  Commerce  Act,  § 3,  which  prohibits 
undue  and  unreasonable  preferences  or  advan- 
tages. Tozer  v.  United  States  (C.  C.  N.  D. 
Mo.)  245 

104.  The  only  justification  for  a through  rate 
less  than  an  intermediate  rate  on  the  same 
article  is  the  compulsion  of  rail  carriers  to  ac- 
cept the  reduced  compensation  or  suffer  ocean 
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rivals  to  perform  the  service,  and  where  the 
pressure  of  this  alternative  is  not  felt,  there  is 
no  ground  upon  which  the  lower  through 
charge  can  be  excused.  Merchants’  Union  v. 
Northern  P.  R.  Co.  (Com.)  183 

105.  Any  greater  charge  for  the  transporta- 
tion of  like  kind  of  property  from  seaboard 
points  to  Chattanooga  than  for  the  longer  dis- 
tance through  Chattanooga  to  Nashville  is  in 
violation  of  the  Act  to  Regulate  Commerce, 

§ 4.  Chattanooga  Bd.  of  Trade  v.  East  Ten- 
nessee, V.  & G.  R.  Co.  (Com.)  213 

106.  That  a shipper  wa3  not  informed  of  the 

through  tariff  rates  when  making  shipments 
between  local  points  will  not  avail  him  as  a 
basis  for  an  action  for  violation  of  the  long  and 
short  haul  clause  of  the  Interstate  Commerce 
Act  of  1887,  where  he  made  no  inquiry,  and 
no  false  statements  were  made  to  him,  and  the 
shipping  point  was  a noncompeting  one  where 
no  publication  of  the  joint  rate  was  required 
under  the  order  of  the  Commission  made  June 
21,  1887.  Chicago  & N.  W.  R.  Co.  v.  Osborne 
(C.  C.  App.  8th  C.)  257 

107.  The  rule  expressed  by  the  Act  to  Regu- 

late Commerce,  § 4,  that  distance  shall  ordi- 
narily limit  the  adjustment  of  rates,  is  not  ren- 
dered inoperative  by  the  existence  at  one  point 
of  converging  lines  subject  to  the  Act,  for  the 
law  applies  to  each  of  these  lines,  and  neither 
can  put  in  rates  to  that  point  which  are  lower 
than  shorter-distance  charges  on  its  line  until, 
upon  a showing  of  special  considerations 
grounded  in  justice  to  its  patrons  and  itself,  it 
obtains  permission  from  the  regulating  author- 
ity so  to  do.  This  principle  applies  both  to 
lines  between  the  same  points  and  to  lines 
reaching  the  same  destination  from  different 
points  of  consignment.  Gerke  Brew.  Co.  v. 
Louisville  & N.  R.  Co.  (Com.)  267 

h.  Effect  of  Competition. 

108.  Competition  may  constitute  a circum- 
stance or  condition  of  dissimilarity  which  will 
prevent  the  operation  of  the  long  and  short 
haul  clause  of  the  Interstate  Commerce  Act, 

§ 4.  Missouri  P.  R.  Co.  v.  Texas  & P.  R.  Co. 
(C.  C.  E.  D.  La.)  434 

109.  A carrier  cannot  justify  a discrimina-* 

tion  in  rates  merely  upon  the  ground  that,  un- 
less it  is  given,  the  traffic  obtained  by  giving  it 
would  go  to  a competing  carrier.  Interstate 
Commerce  Commission  v.  Texas  & P.  R.  Co. 
(C.  C.  S.  D.  N.  Y.)  114 

110.  The  competition  of  carriers  subject  to 
the  Act  to  Regulate  Commerce  does  not  create 
circumstances  and  conditions  which  the  car- 
riers can  take  into  account  in  determining  for 
themselves  in  the  first  instance  whether  they 
are  justified  under  § 4 in  charging  more  for 
shorter  than  for  longer  distances  over  their 
lines.  Trammell  v.  Clyde  Steamship  Co.  (Com.) 

120 

111.  Active  competition  by  water  and  other 
railroads  at  a terminal  point,  for  the  transpor- 
tation of  certain  goods,  renders  the  circum- 
stances and  conditions  substantially  dissimilar 
from  those  affecting  an  intermediate  noncom- 
peting point.and  justifies  a railroad  company  in 
charging  a less  rate  to  the  former  than  to  the  lat. 
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ter  point  when  necessary  to  meet  such  competi- 
tion. Interstate  Commerce  Commission  v . Atchi- 
son, T.  & S.  F.  R.  Co.  (C.  C.  S.  D.  Cal.)  323 

112.  Water  competition  to  justify  rates  must 

be  clearly  established,  to  be  a controlling  factor 
in  the  transportation  of  traffic  important  in 
amount  from  the  point  in  question.  James  v. 
Canadian  P.  R.  Co.  (Com.)  274 

113.  Water  competition  in  favor  of  the  more 

distant  point  does  not  make  the  circumstances 
and  conditions  substantially  dissimilar,  within 
the  implied  permission  of  the  Interstate  Com- 
merce Act  to  charge  less  under  such  circum- 
stances for  a longer  than  for  a shorter  haul, 
where  the  competition  is  not  with  a carrier  by 
a parallel  water  route  between  the  point  of 
shipment  and  destination,  but  between  routes 
from  different  points  of  shipment,  and  the 
lower  rate  is  made  for  the  purpose  of  giving 
the  shipping  point  the  advantage  in  the  mar- 
kets at  the  destination.  Interstate  Commerce 
Commission  v.  Cincinnati , N.  0.  & T.  P.  R. 
Co.  (C.  C.  App.  5th  C.)  582,  Rev’g  332 

114.  The  rail  rate  on  shingles  from  a Cana- 

dian mill  to  market  being  fixed  with  special 
reference  to  the  effect  of  a log  drive  down  a 
river  to  the  mill,  and  water  competition  for 
shingle  traffic  from  the  seaport  below,  the  rate 
from  a Maine  mill  higher  up  on  the  same  river 
should  be  made  upon  the  same  basis.  James 
v.  Canadian  P.  R.  Co.  (Com.)  274 

115.  The  competition  of  markets  or  the  com- 

petition of  carrying  lines  subject  to  regulation 
under  the  Act  to  Regulate  Commerce  does  not 
justify  carriers  in  making  greater  short-haul 
or  lower  long-haul  charges  over  the  same  line 
in  the  same  direction  (the  shorter  being  in- 
cluded within  the  longer  distance),  in  the  ab- 
sence of  an  order  of  relief  issued  by  the  Com- 
mission upon  application  therefor  and  after 
investigation.  Behlmerv.  Memphis  & C.  R.  Co. 
(Com.)  520 

116.  The  competition  of  markets  on  differ- 

ent lines,  for  the  sale  of  commodities  at  a given 
point  served  by  both  lines,  does  not  create  cir- 
cumstances and  conditions  which  the  carriers 
can  take  into  account  in  determining  for  them- 
selves in  the  first  instance  whether  they  are 
justified  under  the  Act  to  Regulate  Commerce, 
§ 4,  in  charging  more  for  shorter  than  for 
longer  distances  over  their  lines.  Trammell  v. 
Clyde  Steamship  Co.  (Com.)  120 

117.  One  transportation  line  cannot  be  said 
to  meet  the  competition  of  another  transporta- 
tion line  for  the  carrying  trade  of  any  particular 
locality,  unless  the  latter  line  could  and  would 
perform  the  service  alone  if  the  former  did  not 
undertake  it.  Chattanooga  Bd.  of  Trade  v. 
East  Tennessee,  V.  & G.  R.  Co.  (Com.)  213 

118.  Transportation  by  rail  from  eastern 

points  to  the  “Pacific  Coast  Terminals,”  Port- 
land, Tacoma,  and  Seattle,  is  affected  by  the 
competition  —of  controlling  force  and  in  respect 
to  traffic  important  in  amount— of  water  car- 
riers reaching  the  same  terminals;  but  such 
competition  does  not  affect  like  transportation 
from  said  points  to  the  city  of  Spokane,  Wash- 
ington. Merchants'  Union  v.  Northern  P.  R. 
Co.  (Com.)  183 

119.  A charge  of  $3.70  per  hundred  pounds 
upon  domestic  traffic  from  New  Orleans  to 
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San  Francisco,  when  only  80  cents  per  hun- 
dred between  the  two  points  is  charged  under 
substantial  equality  of  conditions  upon  similar 
goods  coming  to  the  port  of  New  Orleans 
from  Liverpool,  is  not  justified  by  the  fact 
that  there  is  competition  with  water  routes  in 
carrying  between  Liverpool  and  San  Francisco, 
since  the  gross  inequality  shows  that  the  car- 
rier is  either  injuring  itself  by  carrying  with- 
out profit,  or  is  receiving  an  unwarranted 
return  from  the  domestic  traffic  for  the  service 
rendered.  Interstate  Commerce  Commission  v. 
Texas  & P.  R.  Co.  (C.  C.  App.  2d  C.)  408 

i.  Discrimination  between  Places. 

120.  No  dissimilarity  in  circumstances  or 
conditions  justifying  a discrimination  in  rates 
exists  between  a shipment  of  cotton  from  Mo- 
bile to  New  Orleans  by  a person  who  receives 
it  by  vessel  from  Demopolis,  Alabama,  and  a 
person  who  receives  it  from  any  other  part  of 
Alabama  or  by  rail,  where  there  is  no  question 
of  a proportion  of  rates  under  a joint  traffic 
arrangement.  Bigbee  &\  W.  Rivers  Packet  Co. 
v.  Mobile  & O.  R.  Co.  (C.  C.  S.  D.  Ala.)  829 

121.  A person  who  receives  cotton  at  Mobile 

from  any  particular  point  on  the  Alabama 
rivers,  whether  it  comes  by  boat  or  wagon  or 
any  other  way,  and  desires  to  ship  it  from  Mo- 
bile to  New  Orleans  by  a railroad  line,  is 
entitled  to  have  it  shipped  at  the  Mobile  rate, 
as  much  as  any  person  who  receives  his  cotton 
from  any  other  point  or  who  may  have  bought 
it  at  Mobile;  and  it  is  no  objection  to  such 
tight  that  it  would  give  every  town  located  on 
such  rivers  equal  facilities  and  advantages 
with  those  of  Mobile,  as  that  is  the  purpose  of 
the  Interstate  Commerce  Act.  Id. 

122.  An  agreement  by  a railroad  company 

with  other  companies  within  a specified  terri- 
tory, for  the  purpose  of  maintaining  a uniform 
rate  upon  all  shipments  of  cotton  from  certain 
points  in  Alabama  in  vessels  plying  the  Ala- 
bama rivers  and  received  at  Mobile  to  be  re- 
shipped and  transported  to  New  Orleans,  to 
charge  a certain  sum  per  bale  in  excess  of  its 
regular  rate  from  Mobile,  is  no  justification  of 
such  discriminating  charge,  and  contravenes 
the  Interstate  Commerce  Act.  Id. 

123.  The  furnishing  of  free  cartage  at  one 

place,  and  not  at  another  at  a less  distance 
from  the  point  of  shipment,  is  a violation  by 
a railway  company  of  the  long  and  short  haul 
clause  of  the  Interstate  Commerce  Act,  where 
the  transportation  is  under  substantially  similar 
circumstances  and  conditions.  Interstate  Com- 
merce Commission  v.  Detroit,  G.  E.  & M.  R.  Co. 
(C.  C.  W.  D.  Mich.)  722, 

124.  The  furnishing  of  free  cartage  by  a 

railroad  company  at  one  place  and  not  at  an- 
other cannot  be  justified  as  analogous  to  the 
providing  of  a switch  track  for  the  benefit  of 
customers  whose  storehouses  are  convenient  to 
the  railway  track,  since  the  latter  is  usual  rail- 
way business,  while  cartage  is  something  not 
usually  undertaken  by  railways.  * Id.. 

125.  That  the  competitors  of  a railway  com- 
pany have  their  stations  in  a certain  place  in 
the  business  center,  while  its  own  is  at  a dis- 
tance, does  not  create  a dissimilar  condition 
which  will  allow  such  company  to  furnish 
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free  cartage  of  goods  while  at  another  station  I 
it  does  not  do  so,  if  it  would  justify  it  in  fur-  I 
nishing  cartage  at  a price  equal  to  that  for 
which  cartage  can  be  obtained  from  the  sta- 
tions of  such  competitors.  Interstate  Commerce 
Commission  v.  Detroit,  G.  H.  & M.  R.  Co.  (C.  C. 
W.  D.  Mich.)  722 

126.  The  fact  that  the  station  of  a railroad 

•company  is  at  a greater  distance  from  the  busi- 
ness center  in  one  town  than  in  another  does 
not  justify  it  in  furnishing  free  cartage  in  the 
former  on  the  ground  that  the  circumstances 
and  conditions  are  dissimilar,  since  in  any  case 
the  consignees  would  have  to  pay  cartage 
though  the*  price  might  be  less.  Id. 

127.  The  fact  that  one  city  is  a larger  place 

than  another  does  not  create  different  circum- 
stances and  conditions  which  will  justify  a 
railroad  company  in  furnishing  free  cartage 
for  goods  transported  by  it  in  the  former  and 
not  in  the  latter,  though  it  may  reduce  the 
cartage  cost  to  the  shipper  at  the  former  place 
in  so  far  as  the  greater  amount  of  business  en- 
ables it  to  do  carting  at  a cheaper  rate  than  at 
the  latter  place.  Id. 

128.  The  facts  that  one  city  is  much  larger 

and  has  more  important  and  extensive  business 
interests  than  another,  and  has  been  treated  by 
the  carriers  in  making  rates  to  surrounding 
points  as  a “trade  centre, ”{is  no  justification  for 
a continuation  of  discriminatory  rates  in  favor 
of  such  city.  Troy  Bd.  of  Trade  v.  Alabama 
M.  R.  Co.  (Com.)  348 

129.  Manufacturing  industries  should  not 

be  deprived,  through  a carrier’s  adjustment 
of  relative  rates,  of  advantages  resulting  from 
their  favorable  location  in  respect  of  cost  of 
raw  material  supplied  from  a common  source, 
or  of  distance  to  the  common  market  for  the 
finished  product.  James  v.  Canadian  P.  R. 
Co.  (Com.)  274 

130.  A milling  town  possessing  great  natural, 

acquired,  and  improved  advantages  for  the  car- 
rying on  of  that  industry,  and  favorably  sit- 
uate in  point  of  distance  to  a large  grain-pro- 
ducing region,  is  entitled  to  the  benefits  arising 
from  its  location;  and  carriers  of  grain  to  that 
point  and  to  a competing  town  considerably 
more  remote  from  points  of  production  and  in 
other  particulars  less  advantageously  located 
are  not  justified  m making  rates  on  grain  to 
the  competing  towns  which  destroy  the  ad- 
vantage the  former  is  entitled  lo  enjoy.  Min- 
neapolis Chamber  of  Commerce  v.  Great  North- 
ern R.  Co.  (Com.)  230 

131.  A town  favorably  situated  with  respect 
to  one  through  route,  but  competing  in  a com- 
mon market  with  another  town  more  favorably 
located  on  another  through  route,  should  not 
have  a reduction  of  the  local  rate  over  roads 
connecting  the  two  through  routes  for  the  pur- 
pose of  overcoming  the  natural  advantage 
which  the  latter  competing  town  enjoys.  Id. 

132.  A rate  of  $1  per  ton  from  certain  mines 
to  Nashville,  charged  upon  coal  “run  of  mines 
nut  and  slack,”  being  about  1 cent  per  ton  per 
mile  and  $1.15  on  screened  coal, is  not  unreason- 
ably low  nor  disproportionate  to  a rate  of  $1.40 
per  ton  to  Memphis,  which  is  a little  over  } cent 
per  ton  per  mile;  and  any  reduction  in  the  Mem- 
phis rate  should  be  accompanied  by  a propor- 1 
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I donate  reduction  in  the  Nashville  rates.  Re 
Louisville  & N.  R.  Co.  (Com.)  157 

133.  A railroad  cannot  be  said  to  discrim- 

inate against  a town  which  it  does  not  reach 
and  in  whose  carrying  trade  it  does  not  partici- 
pate. Eau  Claire  Bd.  of  Trade  v.  Chicago,  M.  & 
St.  P.  R.  Co.  (Com.)  65 

134.  Rates  should  not  be  fixed  in  inverse 

proportion  to  the  natural  advantages  of  com- 
peting towns,  with  the  view  of  equalizing 
‘‘commercial  conditions.”  Id. 

135.  Transportation  charges  need  not  be 

proportioned  to  the  distances  between  different 
points,  where  those  distances  are  greatly  dis- 
similar. Id. 

136.  Where  all  the  distances  brought  into 

comparison  are  considerable,  and  the  differ- 
ences between  them  relatively  small,  there 
should  be  substantial  similarity  in  the  respect- 
ive rates,  unless  other  modifying^circumstan- 
ces^  justify  disparity.  * Id. 

137.  Any  advantages  which  enure  to  Michi- 

gan salt  manufacturers  as  against  those  of 
Kansas,  from  rates  to  points  in  Iowa,  Illinois, 
Missouri,  and  Nebraska,  are  advantages  aris- 
ing from  natural  situation;  and  a low  rate  to 
Missouri  River  points  is  influenced  by  water 
competition  and  also  by  the  heavy  preponder- 
ance of  east-bound  freight  over  west-bound 
freight.  Anthony  Salt  Co.  v.  Missouri  P.  R. 
Co.  (Com.)  33 

138.  The  advantages  of  distance  belonging 
to  Kansas  salt  fields  as  against  those  of  Michi- 
gan should  be  given  to  them  by  a carrier  in 
any  territory  supplied  by  its  lines,  which  lies  as 
near,  or  nearer,  to  Hutchinson  as  to  St.  Louis. 

Id. 

j.  Discrimination  as  to  Other  Carriers. 

139.  A railroad  company  is  not  under  obli- 

gation to  furnish  an  express  company  with  fa- 
cilities for  doing  an  express  business  upon  its 
road,  such  as  it  provides  for  itself  or  some  other 
express  company,  unless  it  holds  itself  out  as 
a common  carrier  of  express  companies.  At- 
lantic Exp.  Co.  v.  Wilmington  & W.  R.  Co.  (N. 
C.)  294 

140.  A statute  making  it  unlawful  for  any 

common  carrier  to  give  undue  or  unreasonable 
preference  to  any  person,  company,  firm,  cor- 
poration, or  locality,  does  not  require  equal 
facilities  to  be  given  to  express  companies  for 
carrying  on  business  over  a railroad,  unless  it 
holds  itself  out  as  a common  carrier  of  such 
companies.  Id. 

141.  No  power  exists  at  common  law,  and 

none  is  given  by  the  Act  to  Regulate  Commerce, 
to  compel  connecting  railroad  companies  to 
unite  in  a joint  tariff,  or  to  enter  into  a through- 
rate  arrangement  for  transportation,  unless 
they  desire  to  do  so.  Interstate  Commerce  Com- 
mission v.  Cincinnati,  N.  O.  & T.  P.  R.  Co. 
(C.  C.  N.  D.  Ga.)  332 

142.  Other  connecting  carriers  are  not  enti- 

tled to  through  billing  and  rating  and  to  the 
use  of  tracks  and  terminals  of  a carrier  which 
has  voluntarily  made  an  arrangement  giving 
these  advantages  to  one  connecting  carrier. 
Little  Rock  & M.  R.  Co.  v.  St.  Louis  & S.  W.  R. 
Co.  (C.  C.  App.  8th  C.)  854 

| 143.  Requiring  prepayment  of  freight  charges 
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by  a connecting  carrier,  without  requiring 
it  of  other  shippers  or  carriers  at  the  same 
place,  does  not  constitute  an  unreasonable  or 
undue  disadvantage  within  the  meaning  of  the 
Interstate  Commerce  Act.  Id. 

144.  Combination  with  the  other  railroads, 

even  if  it  charges  one  railroad  with  some  duty 
toward  lines  connecting  physically  with  an- 
other, cannot  excuse  it  from  fulfilling  its 
own  obligations  to  roads  which  connect  phys- 
ically wdth  itself,  unless  its  union  with  the 
other  combined  lines  is  of  such  a character 
that  their  lines  have  become  its  own.  New 
York  &N.  It  Co.  v.  New  York  & N.  E.  R.  Co. 
(C.  C.  S.  D.  N.  Y.)  116 

145.  An  order  of  the  Interstate  Commerce 
Commission  to  one  railroad  company  to  desist 
from  refusing  to  furnish  another  equal  facili- 
ties to  those  furnished  a third  company  for  in- 
terchange of  through  traffic  may  be  enforced 
by  compelling  a desistance  from  discrimina- 
tion by  changed  arrangements,  as  well  as  by 
those  in  force  at  the  time  of  the  order.  Id 

146.  No  common  carrier  can  justly  complain 

of  another  because  it  is  not  allowed  the  use  of 
the  tracks  and  terminal  facilities  of  such  other 
in  the  same  manner  and  to  the  same  extent 
a third  carrier  is.  Little  Rock  & M.  R.  Co.  v. 
St.  Louis,  I.  M.  & S.  R.  Co.  (C.  C.  W.  D. 
Ark.)  537 

147.  Refusal  to  permit  a forwarding  com* 

pany  to  perform  an  act  involving  the  use  of 
the  tracks  and  terminal  facilities  of  a receiv- 
ing company  is  not  a discrimination  or  denial , 
of  equal  facilities  by  one  carrier  to  a connect- 
ing carrier.  Id. 

148.  A connecting  railway  company  desir- 

ing an  interchange  of  passengers  and  freight 
cannot  demand  as  a matter  of  right  an  inter- 
change of  freight  at  the  point  of  physical  con- 
nection, without  first  furnishing  at  such  point 
reasonable  and  proper  facilities  for  the  inter- 
change sought,  and  cannot  rely  upon  the  ter- 
minal facilities  at  another  point,  or  compel 
the  receiving  railway  to  go  to  any  expense  of 
providing  proper  facilities  at  the  point  of 
physical  connection.  Id. 

149.  The  fact  that  one  connecting  railway 

company  has  a contract  for  the  interchange  of 
interstate  commerce  freight,  which  involves 
the  use  of  the  receiving  railway’s  tracks  and 
terminal  facilities,  will  not  authorize  a court  of 
equity  to  compel  the  receiving  railway  to 
grant  a like  contract  or  compensation  to  an- 
other connecting  company.  Id. 

150.  The  tracks  and  terminal  facilities  of  a 

railroad  company  can  be  used  by  a connecting 
company  for  the  exchange  of  interstate  freight 
only  with  the  consent  of  the  former.  Id. 

151.  A court  of  equity  has  no  power  under 

the  Interstate  Commerce  Act  to  compel  a re- 
ceiving company  which  has  made  a contract 
or  agreement  with  another  connecting  com- 
pany to  establish  the  same  rate  upon  through 
freight  in  favor  of  another  company  with 
which  there  is  no  contract,  as  no  power  is  con- 
ferred by  the  Act  upon  any  tribunal  to  provide 
for  the  necessary  divisions  growing  out  of  a 
through  routing  and  a through  rating.  Id. 

152.  A railroad  company  cannot  be  com- 
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pelled  to  receive  freight  from  a connecting 
road  in  cars  other  than  its  own,  although  it  re- 
ceives freight  from  another  competing  road  in 
the  cars  of  the  latter  and  transports  them  over 
its  road.  id 

153.  The  refusal  by  a railroad  company  to 

transport  freight  on  foreign  cars  originating 
east  of  a certain  meridian,  when  its  own  cars 
are  not  in  use  but  are  free  to  be  employed  in 
the  transportation  desired,  or  where  a transfer 
of  freight  will  not  be  injurious  to  it,  is  not 
an  unreasonable  discrimination  against  another 
railroad  company,  or  a denial  to  it  of  reasona- 
ble and  proper  facilities,  under  the  Interstate 
Commerce  Act,  although  it  accepts  in  such 
cars  freight  originating  west  of  such  meridian. 
Oregon  Short  Line  & U.  N.  R.  Co.  v.  Northern 
P.  R.  Co.  (C.  C.  App.  9th  C.)  718,  Aff’g  249 

154.  The  provision  of  the  Act  incorporating 

the  Northern  Pacific  Railroad  Company,  that 
it  shall  be  its  duty  to  permit  any  other  railroad 
to  form  running  connections  with  it  on  fair  and 
equitable  terms,  does  not  require  it  to  permit 
the  use  of  its  road  by  the  cars  of  other  com- 
panies, or  to  honor  tickets  of  such  other  com- 
panies. Jd. 

155.  The  refusal  of  a railroad  company  to 

honor  tickets  or  coupons  for  passage  issued 
by  another  company  over  its  line  does  not  con- 
stitute a discrimination  within  the  Interstate 
Commerce  Act,  as,  in  the  absence  of  arrange- 
ment between  the  companies,  there  is  no  obli- 
gation on  the  part  of  either  to  honor  tickets 
issued  by  the  other.  2d. 

156.  The  requirement  of  the  agreement  of 
a railway  and  steamship  association,  that  its 
members  apply  “full  local  rates  upon  all  traffic 
subject  to  the  association  agreement  coming 
from  or  going  to”  connecting  lines  which  do 
not  maintain  association  rates,  while  to  traffic 
from  other  connecting  lines  conforming  to 
such  rates,  full  local  rates  are  not  applied,  is 
repugnant  to  that  clause  of  the  Act  to  Regulate 
Commerce,  § 3,  which  forbids  carriers  to  “dis- 
criminate in  their  rates  and  charges  between 
connecting  lines.”  Cincinnati  Freight  Bureau 
v.  Cincinnati,  N.  0.  & T.  P.  R.Co.  (Com.) 

592 

157.  A charter  provision  of  a railroad,  grant- 
ing the  power  to  take  “tolls  from  all  persons, 
property  , merchandise,  and  other  commodities 
transported  on  their  road,  provided  only  the 
net  profits  of  the  road  shall  never  exceed  25 
per  cent  per  annum,”  does  not  give  the  com- 
pany the  right  to  discriminate  between  con- 
necting steamboats  in  the  matter  of  freights. 
Samuels  v.  Louisville  & N.  R.  Co.  (Ala.)  420 

158.  A common  carrier  has  not  the  right  to 

make  a discrimination  where  the  conditions 
are  equal,  between  two  steamboats,  in  deliver- 
ing freight  to  them,  on  the  ground  that  the 
greater  charge  is  not  unreasonable.  Id. 

159.  In  making  contracts  for  through  trans- 

portation of  passengers,  the  initial  carrier  may 
lawfully  prefer  a road  going  through  to  the 
point  of  destination  to  one  going  only  part  of 
the  way,  an  arrangement  with  which  would 
necessitate  further  arrangements  to  reach  the 
desired  point.  Little  Rock  & M.  R.  Co.  v. 
East  Tennessee,  V.  & G.  R.  Co.  (C.  C.  W.  D. 
Tenu.)  261 
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160.  No  unlawful  discrimination  against  a 

railroad  is  effected  by  the  traffic  arrangement 
of  a rival  road  running  parallel  with  it  for  a 
considerable  distance  from  their  common 
initial  point,  by  which  through  tickets  are 
sold  to  points  on  the  rival  road  beyond  the 
point  of  divergence  exclusively  over  the  latter, 
without  granting  the  former  any  facilities  for 
securing  a share  of  the  traffic  to  such  points 
for  the  distance  which  it  could  carry  it.  Little 
Rock  & M.  R.  Co.  v.  East  Tennessee,  V.  & G. 
R.  Co.  (C.  C.  W.  D.  Tenn.)  261 

161.  A railroad  company  cannot  appropri- 

ate the  grievance  of  a traffic  or  locality,  under 
the  Interstate  Commerce  Act,  § 3,  prohibiting 
preference  by  a carrier  to  persons,  firms,  or 
corporations,  and  to  localities  and  traffic,  and 
complain  on  account  of  it.  Oregon  Short 
Line  & U.  N.  R.  Co.  v.  Northern  P.  R.  Co.  (C. 
C.  App.  9th  C.)  718 

k.  Crimmal  Prosecutions;  Liabilities. 

See  also  sujpra,  III.  c;  Conspiracy. 

162.  Officers  of  an  interstate  railroad  com- 

pany may  be  indicted  under  the  Interstate 
Commerce  Act,  § 4,  for  fixing  and  charging  a 
local  freight  rate  upon  the  same  kind  of  mer- 
chandise under  substantially  similar  circum- 
stances and  conditions,  greater  in  amount  be- 
tween two  points  on  the  main  line  than  that 
fixed  between  one  of  them  and  a point  also  on 
the  main  line  lying  in  the  same  direction  but 
farther  away  than  the  other.  United  States 
v.  Mellen  (D.  C.  D.  Kan.)  247 

163.  Collecting  and  receiving  freight  charges 

does  not  subject  one  who  had  nothing  to  do 
with  fixing  the  rates,  to  indictment  under  the 
long  and  short  haul  clause  of  the  Interstate 
Commerce  Act,  although  the  rates  are  within 
the  prohibitions  of  that  Act.  Id. 

164.  A conviction  for  criminal  violation  of 

the  section  of  the  Interstate  Commerce  Act 
which  prohibits  undue  or  unreasonable  prefer- 
ences or  advantages  cannot  be  sustained  upon 
the  finding  of  a jury  that  a certain  charge  was 
an  unreasonable  preference,  if  no  standard  of 
comparison  is  established  by  which  such  unrea- 
sonableness is  showm  with  definiteness  and 
certainty.  Tozer  v.  United  States  (C.  C.  N.  D. 
Mo.)  245 

165.  The  “fines”  or  “penalties”  imposed  by 

the  provisions  of  the  agreement  of  the  Southern 
Railway  & Steamship  Association  on  members 
for  violation  of  association  rules  appear  on  the 
face  of  that  agreement  to  be  available  as  sub- 
stitutes for  payment  wffiich  would  be  exacted 
under  a regular  pooling  system,  and  the  arrange- 
ment under  wffiich  they  are  imposed  is  tanta- 
mount to  a combination,  contract,  or  agree- 
ment “ for  the  pooling  of  freights  of  different 
and  competing  railroads,  or  to  divide  between 
them  the  aggregate  or  net  proceeds  of  the  earn- 
ings of  such  railroads  or  any  portion  thereof,” 
which  are  forbidden  by  the  statute.  Cincin- 
nati Freight  Bureaus.  Cincinnati,  N.  0.  & T. 
P.  R.  Co.  (Com.)  592 

166.  But  one  overt  act  need  be  proved  to 
sustain  an  indictment  for  conspiring  to  violate 
the  United  States  Act  of  March  2, 1889,  against 
obtaining  transportation  for  property  over  rail- 
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roads  at  less  than  regular  rates.  United  States 
v.  Howell  (D.  C.  W.  D.  Mo.)  818 

167.  Employers  who  knowingly  permit 

their  employes  to  obtain  less  than  schedule 
rates  for  transportation  of  their  property  over 
railroads,  and  who  receive  the  benefit  of  such 
conduct,  either  directly  or  indirectly,  may  be 
punished  under  the  United  States  Act  of 
March  2,  1889,  against  obtaining  transporta- 
tion at  rates  less  than  the  schedule.  Id. 

168.  When  the  refund  of  an  excessive 
charge  by  a carrier  has  been  unnecessarily  de- 
layed for  a considerable  period,  the  officials 
responsible  therefor  become  fairly  chargeable 
with  willful  intention  to  violate  the  law. 
Phelps  v.  Texas  & P.  R.  Co.  (Com.)  363 

169.  Railway  companies  which  enter  into  an 

association  to  control  traffic  to  a common  mar- 
ket, and  maintain  rates  higher  than  are  rea- 
sonable, unjustly  prejudicial,  and  preferential, 
if  not  jointly  liable,  are  at  least  severally  lia- 
ble. Cincinnati  Freight  Bureau  v.  Cincin- 
nati, N.  0.  & T.  P.  R.  Co.  (Com.)  592 

CARS.  See  Carriers,  4,  22,  85,  152,  153; 
Conspiracy,  6. 

CIVIL  RIGHTS.  * See  Carriers,  2,  3; 
Constitutional  Law,  13-15. 

CLASSIFICATION.  See  Carriers,  III. 
f. 

COMMERCE. 

I.  Interstate  Commerce  Generally. 

II.  Peddlers;  Drummers  and  Agents. 

III.  Importations. 

See  also  Bridges;  Carriers,  13,  23,  29,  33 
Common  Lav%  2;  Conspiracy,  15-19 
21-25;  Corporations,  5,  6;  Injunction 
12-14;  Taxes,  1,  2,  6. 

I.  Interstate  Commerce  Generally 

1.  Commerce  among  the  states  consists  of 
intercourse  and  traffic  between  their  citizens, 
and  includes  the  transportation  of  persons  and 
property  and  the  navigation  of  public  waters 
for  that  purpose,  as  well  as  the  purchase,  sale, 
and  exchange  of  commodities.  Re  Charge  to 
Grand  Jury  (No.  3)  (D.  C.  N.  D.  Cal.)  784 

2.  Congress  has  plenary  power,  subject  to 

the  limitations  imposed  by  the  Constitution,  to 
prescribe  the  rule  by  which  commerce  among 
the  several  states  is  to  be  governed.  Inter- 
state Commerce  Commission  v.  Brimson  (U.  S. 
Sup.  Ct.)  545 

3.  The  grant  to  Congress  of  the  power  to 

regulate  commerce  among  the  states  does  not 
embrace  that  commerce  which  is  completely 
internal  or  between  different  parts  of  the  same 
state.  Lehigh  Valley  R.  Co.  v.  Pennsylvania 
(U.  S.  Sup.  Ct.)  " 87 

4.  No  state  can  levy  a tax  on  interstate 

commerce  in  any  form,  w'hether  by  way  of 
duties  laid  on  the  transportation  of  the  sub- 
jects of  that  commerce,  or  on  the  receipts  de- 
rived from  that  transportation,  or  on  the  occu- 
pation or  business  of  carrying  it  on.  Brennan 
v.  Titusville  (U.  S.  Sup.  Ct.)  658 

5.  A state  statute  regulating  the  rights  of 
carriers  and  declaring  what  rates  shall  be  re- 


912 


Commerce,  II. 


garded  as  extortionate  does  not  apply  to  the 
case  of  interstate  shipments.  Mobile  & 0.  R. 
Co.  v.  Dismukes  (Ala.)  200 

See  also  Carriers,  2. 

6.  The  business  of  insurance  as  ordinarily 

conducted  by  insurance  companies  organized 
under  the  legislation  of  other  states  is  not  in- 
terstate commerce  so  as  to  be  exempt  from 
state  legislation  as  to  combination  by  insur- 
ance companies  to  control  rates.  State  v. 
Phipps  (Kan.)  299 

7.  The  regulation  of  the  charges  of  a grain 

elevator  is  not  a regulation  of  interstate  com- 
merce, although  the  grain  passing  through  it 
is  brought  from  another  state.  Rudd  v.  New 
York  (U.  S.  Sup.  Ct.)  45;  Brass  v.  North  Da- 
kota, Stoeser  (U.  S.  Sup.  Ct.)  670 

8.  In  the  carriage  of  freight  and  passengers 

between  two  points  in  one  state,  the  mere  pas- 
sage over  soil  of  another  state  does  not  render 
that  business  foreign  which  is  otherwise  do- 
mestic. Leliigli  Valley  R.  Co.  v.  Pennsylvania 
(U.  S.  Sup.  Ct.)  87;  Campbell  v.  Chicago , M.  & 
St.  P.  R.  Co.  (Iowa)  208 

9.  The  fact  that  a contract  was  for  the  car- 

riage of  goods  from  one  state  to  another  does 
not  relieve  a corporation  of  the  state  in  which 
the  contract  was  made  from  the  rule  of  law 
existing  in  that  state,  which  prohibits  special 
contracts  limiting  liability.  St.  Joseph  & G.l. 
R.  Co.  v.  Palmer  (Neb. ) 494 

10.  A state  statute  limiting  the  rates  to  be 

charged  by  freight  carriers  does  not  interfere 
with  interstate  commerce  because  it  adopts  a 
different  classification  for  freight  from  that 
which  has  been  established  by  the  railroads 
for  the  section  of  country  in  which  such  state 
is  located.  Ames  v.  Union  P.  R.  Co.  (C.  C. 
D.  Neb.)  835 

11.  Limiting  local  rates  of  freight  does  not 

necessarily  interfere  with  interstate  commerce 
because  the  carriers  for  their  own  convenience 
rearrange  the  interstate  rates  to  make  them 
conform  to  the  local  rates  prescribed  by  the 
statute.  Id. 

12.  A statute  prohibiting  the  shipment  out 

of  the  state  of  oysters  taken  in  the  waters  of 
the  state  while  they  are  in  shells,  and  also  pro- 
hibiting the  taking  of  such  oysters  by  any  per- 
son who  is  not  a resident  of  the  state,  is  not 
unconstitutional  as  a regulation  of  interstate 
commerce.  State  v.  Harrub  (Ala.)  99 

13.  The  provision  of  Ga.  Code,  § 4578, 

making  it  a misdemeanor  to  run  a freight  train 
upon  any  railroad  in  that  state  on  the  Sabbath 
Day,  is  a regulation  of  internal  police,  and  not 
a regulation  of  interstate  commerce,  even  as  to 
freight  trains  passing  through  the  state  from 
and  to  adjacent  states,  and  laden  exclusive^ 
with  goods  and  freight  received  on  board  be- 
fore the  trains  entered  the  state,  and  con- 
signed to  points  beyond  its  limits.  Hennington 
v.  State  (Ga.)  413 

14.  The  imposition  by  a state  of  a condition, 
upon  giving  permission  to  lay  railroad  tracks 
in  the  streets  of  a city,  that  such  tracks 
shall  be  public  and  open  to  the  use  of  citizens; 
and  a regulation  by  the  state  of  the  switching 
rates  to  be  charged  by  such  railroad  in  the 
city, — do  not  clearly  show  an  unconstitutional 
interference  with  or  regulation  of  commerce 
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between  the  states,  although  cars  engaged  in 
interstate  traffic  may  be  switched  over  such 
tracks.  State  v.  Chicago,  M.  & SI.  P.  R.  Co. 
(C.  C.  N.  D.  Iowa)  425 

15.  A statute  regulating  the  sale  of  trans- 
portation tickets  is  not  an  interference  with 
interstate  commerce.  State  v.  Corbett  (Minn.) 

694 

16.  A state  statute  making  railroad  tickets 

good  for  six  years,  and  giving  the  holder  of 
one  the  right  to  stop  off  at  as^any  stopping 
places  as  he  pleases  before  reaching  his  desti- 
nation, cannot,  in  view  of  the  power  of  Con- 
gress over  commerce,  be  applied,  contrary  to 
their  terms,  to  tickets  sold  beyond  the  limits  of 
the  state  and  entitling  their  holders  to  passage 
from  a point  in  a foreign  state  or  country  to 
one  in  the  state  which  enacted  the  statute. 
Laf 'drier  v.  Grand  Trunk  R.  Co.  (Me.)  198 

17.  The  doing  of  business — such  as  that  of 

an  express  company — which  constitutes  inter- 
state commerce,  by  a person  who  is  also  at  the 
same  time  engaged  in  business  of  the  same 
kind  which  constitutes  state  or  local  commerce, 
cannot  be  made  a bar  or  exemption  of  the  local 
or  state  commerce  business  from  taxation  or 
regulation  by  state  authority.  Osborne  v.  State 
(Fla.)  731 

18.  A state  statute  prescribing  a penalty  for 

failure  to  deliver  a telegram,  where  the  regula- 
tions of  the  company  itself  require  the  de- 
livery, is  not  unconstitutional  as  a regulation 
of  interstate  commerce.  Western  U.  Teleg.  Co. 
v.  Tyler  (Ya.)  481 

19.  A territorial  act  which  regulates  the 

order  of  receipt  and  transmission  of  telegraphic 
messages,  and  prescribes  a penalty  for  its  vio- 
lation, but  which  does  not  attempt  to  regulate 
the  delivery  of  messages  outside  the  territory, 
or  of  messages  sent  from  without  the  terri- 
tory, is  not  a regulation  of  interstate  com- 
merce. Butner  v.  Western  U.  Teleg.  Co. 
(Okla.)  770 

II.  Peddlers;  Drummers  and  Agents. 

20.  A statute  denying  the  right  of  a corpo- 

ration of  another  state  to  bring  an  action 
within  the  state  until  it  has  filed  its  articles  of 
incorporation  therein  is  inoperative  as  to  an  ac- 
tion brought  for  the  purchase  price  of  goods 
sold  within  the  state  by  commercial  agents 
or  drummers,  as  this  constitutes  interstate  com- 
merce. Bateman  v.  Western  Star  Milling  Co. 
(Tex.  Civ.  App.)  260 

21.  A contract  by  which  a resident  of  a 

state  agrees  with  a foreign  corporation  to  can- 
vass certain  territory  for  the  sale  of  its  sewing- 
machines,  which  the  corporation  thereby  agrees 
to  sell  to  him  on  credit,  and  a bond  given  to 
secure  payment  to  the  corporation  of  any  sum 
that  may  become  due  under  such  contract, 
constitute  a part  of  the  interstate  commerce 
carried  on  by  the  sale  of  such  sewing-machines 
in  accordance  with  said  contract,  and  there- 
fore cannot  be  affected  by  a state  statute  pro- 
hibiting business  within  the  state  by  a foreign 
corporation  which  has  not  complied  with  cer- 
tain requirements, — such  as  filing  a certificate 
to  designate  an  agent  on  whom  process  may  be 
served.  Gunn  v.  White  Sewing- Mach.  Co. 
(Ark.)  309 
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22.  A regulation  as  to  the  manner  of  sale  of  1 
subjects  of  commerce,  whether  by  sample  or 
not,  whether  by  exhibiting  samples  at  a store  ; 
-or  at  a dwelling  house,  is  a regulation  of  com- ; 
merce.  Brennan  v.  Titusville  (U . S.  Sup.  Ct.) 

658 

23.  That  one  having  goods  for  sale  is  a non- 

resident manufacturer,  and  sells  his  goods 
within  the  state  through  an  agent,  does  not, 
under  the  Federal  Constitution,  relieve  him 
from  the  operation  of  the  local  police  laws,  if 
he  keeps  in  the  state  a store  containing  a stock 
of  goods  for  the  inspection  of  customers,  from 
which  he  makes  sales  to  actual  customers. 
Com.  v.  Schollenberger  (Pa.)  488 

24.  A statute  prohibiting  any  person  not 

licensed  by  payment  of  a prescribed  fee,  from 
traveling  from  place  to  place  within  the  state 
for  sale  of  goods  at  retail  or  to  consumers,  by 
sample  or  otherwise,  is  invalid  as  an  interfer- 
ence with  interstate  commerce  as  applied  to 
an  employe  of  a person  carrying  on  business  : 
in  another  state,  soliciting  orders  from  sample  ! 
for  sale  of  goods  then  situated  in  such  other 
state  and  constituting  legitimate  and  proper 
articles  of  commerce.  Re  Mitchell  (D.  C.  E.  ! 
D.  Wis.)  767 

25.  A license  tax  imposed  by  a state  upon 
an  agent  of  a citizen  of  another  state,  for  the 
privilege  of  selling  his  goods  in  the  former 
state,  is  a direct  burden  on  interstate  commerce, 
and  therefore  beyond  the  power  of  the  state. 
Brennan  v.  Titusville  (U.  S.  Sup.  Ct.)  658 

26.  A manufacturer  of  goods  which  are 
legitimate  subjects  of  commerce,  who  carries 
on  his  business  of  manufacturing  in  one  state,  j 
can  send  an  agent  into  another  state  to  solicit 
orders  for  the  products  of  his  manufactory, 
without  paying  to  the  latter  state  a tax  for  the 
privilege  of  thus  trying  to  sell  his  goods.  Id. 

27.  The  fact  that  the  business  of  a mer- 

chandise broker  chances  to  consist  for  the 
time  being,  wholly  or  partially,  in  negotiating 
sales  between  resident  and  nonresident  mer- , 
chants,  of  goods  situated  in  another  state, 
does  not  necessarily  make  a license  fee  involve  j 
the  taxation  of  interstate  commerce,  forbidden 
by  the  Constitution.  Ficklen  v.  Shelby  County 
Taxing  Dist.  (U.  S.  Sup.  Ct.)  79  ! 

28.  A merchandise  broker  may  be  required,  ; 

as  a condition  of  obtaining  a license  for  that 
business,  to  pay  a license  fee  and  in  addition  I 
2£  per  cent  upon  his  gross  commissions  from 
the  business,  including  that  which  is  wholly  J 
interstate.  Id.  i 

29.  An  ordinance  of  a city  imposing  a 
license  fee  upon  every  telegraph  company  or  ! 
agency  doing  business  in  the  city,  for  business  I 
done  exclusively  in  the  city,  not  including  i 
business  done  to  and  from  points  without  the  j 
state,  or  business  done  for  the  government,  its 
officers  or  agents, — is  not  void  as  an  interfer- 
ence with  interstate  commerce.  Postal  Teleg.  j 
Cable  Co.  v.  Charleston  (U.  S.  Sup.  Ct.)  637 

30.  A privilege  tax  on  telegraph  companies,  j 
graduated  according  to  the  value  of  the  prop- 
erty of  the  company  measured  by  its  mileage, 
and  imposed  in  lieu  of  all  other  taxes,  al- 
though incidentally  affecting  interstate  com- 
merce, is  not  unconstitutional  as  an  interfer- 
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ence  with  such  commerce.  Postal  Teleg.  Cable 
Co.  v.  Adams  (Miss.)  416 

III.  Importations. 

31.  The  shipment  of  merchandise  from  one 

state  to  another  is  interstate  commerce,  and 
any  requirement  of  a state  in  respect  of  such 
commerce,  in  conflict  with  the  requirements  of 
the  Interstate  Commerce  Act,  is  of  no  validity. 
Baird  v.  St.  Louis,  I.  M.  & S.  R.  Co.  (C.  C.  E. 
D.  Ark.)  422 

32.  It  is  an  act  of  interstate  commerce  for  a 
foreign  corporation  to  sell  and  set  up  machin- 
ery in  a state  where  it  has  no  agency  or  office. 
Milan  Mill.  & Mfg.  Co.  v.  Gorton  (Tenn.) 

851 

33.  A state  statute  requiring  every  person 

who  sells  nursery  stock  grown  without  the 
state  to  file  an  affidavit  with  the  secretary  of 
state  and  a bond  of  $2,000,  and  exhibit  to 
every  purchaser  a certificate  of  compliance 
from  the  secretary  of  state, — is  invalid  as  im- 
posing an  obstruction  to  and  regulating  inter- 
state commerce.  Re  Schechter  (C.  C.  D. 
Minn.)  849 

34.  A license  tax  of  $500  per  annum  im- 

posed on  every  person  selling  in  a city  any 
meat  which  is  not  from  animals  of  his  own 
raising,  unless  he  rents  a stall  in  a public 
market,  while  the  rent  of  such  stall  is  $150 
per  year  and  the  market  regulations  are  so  re- 
stricted and  burdensome  as  to  preclude  the 
reasonable  conduct  of  a wholesale  business 
there,— is  unconstitutional  in  respect  to  whole- 
sale dealers  in  meat  brought . from  other 
states,  by  reason  of  the  necessarily  resulting 
discrimination  against  them,  although  the  or- 
dinances on  the  subject  on  their  face  purport 
to  apply  to  vendors  irrespective  of  the  place 
from  which  it  comes;  especially  where 
neither  sales  nor  inspection  of  meat  are  re- 
stricted to  the  market,  and  the  regulations  are 
clearly  made  for  the  purpose  of  revenue,  and 
not  merely  to  prevent  the  sale  of  uninspected 
meat.  Georgia  Packing  Co.  v.  Macon  (C.  C. 
S.  D.  Ga.)  508 

35.  A state  statute  positively  prohibiting  the 
sale  of  oleomargarine  does  not  apply  to  origi- 
nal packages  of  the  article  brought  from  an- 
other state.  Re  Worthen  (C.  C.  S.  D.  Ohio) 

484 

36.  The  sale  of  a package  of  goods,  entire 

and  unbroken  as  imported  from  another  state, 
will  be  protected  as  interstate  commerce  only 
when  the  form  and  size  of  the  package  is  that 
usually  adopted  in  the  trade  for  purpose  of 
transportation,  and  not  when  adopted  with  a 
view  to  unlawful  interstate  retail  trade.  Com. 
v.  Schollenberger  (Pa.)  488 

37.  Showing  that  a package  of  material  to 

be  used  as  food  was  made,  stamped,  and 
branded  in  another  state,  is  not  sufficient  to 
show  that  it  is  an  original  package,  trade  in 
which  is  protected  by  the  Federal  Constitu- 
tion, without  showing  further  that  it  was  in 
the  form  usually  adopted  in  the  trade  for  pur- 
poses of  transportation.  Id. 

38.  An  original  package,  trade  in  which  is 
protected  by  the  Federal  Constitution,  is  such 
form  and  size  of  package  as  is  used  by  pro- 
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ducers  or  shippers  for  the  purpose  of  securing 
both  convenience  in  handling  and  security  in 
transportation  of  merchandise  between  dealers 
in  the  ordinary  course  of  actual  commerce. 

Id. 

39.  Liquors  imported  into  a state  arrive 
therein  so  as  to  be  subject  to  its  police  power 
under  the  Wilson  Act,  providing  that  all  in- 
toxicating liquors  shall,  upon  arrival  in  a state 
or  territory,  be  subjected  to  the  operation  and 
effect  of  its  laws  enacted  in  the  exercise  of  its 
police  powers,  to  the  same  extent  as  if  pro- 
duced in  such  state  or  territory,  when  they 
reach  their  destination  in  such  state,  although 
they  are  not  then  delivered  by  the  carrier  to 
the  consignee.  Re  Langford  (C.  C.  D.  S.  C.) 

437 

40.  A state  statute  forbidding  the  inbring- 

ing of  any  intoxicating  liquors  into  the  state 
by  a common  carrier  engaged  in  interstate  and 
foreign  commerce  is  void  as  an  interference 
with  interstate  commerce;  and  no  new  power 
to  prohibit  such  importation  is  given  to  the 
states  by  the  Wilson  Act  of  1890.  Ex  parte 
Edgerton  (C.  C.  D.  S.  C.)  635 

41.  A sale  of  the  contents  merely  of  the 

packages  in  which  liquor  was  imported  into 
the  state,  the  purchaser  being  required  to  open 
them  and  empty  the  liquor  into  glasses  fur- 
nished by  the  seller,  is  not  a sale  by  original 
packages,  exempt  as  interstate  commerce 
from  the  operations  of  state  laws  regulating 
the  sale  of  intoxicating  liquors.  Hopkins  v. 
Lewis  (Iowa)  63 

42.  A state  statute  prohibiting  the  sale  of 

seed  unless  the  year  in  which  it  is  grown  is 
plainly  marked  on  each  package,  except  on  a 
sale  of  seed  in  open  bulk  by  farmers  to  other 
farmers  or  gardners,  is  void  as  to  seed  brought 
from  another  state  and  sold  in  original  pack- 
ages. Re  Sanders  (C.  C.  E.  D.  N.  C.)  305 

COMMON  LAW.  See  also  Carriers, 
35;  Statutes,  7. 

1.  Congress  has  not  adopted  the  common 

law  of  England  as  a national  municipal  law. 
The  enforcement  of  the  common  law  by  the 
courts  of  the  United  States  has  in  every  in- 
stance been  as  the  municipal  law  of  the  state 
by  which  the  subject-matter  was  affected. 
Swift  v.  Philadelphia  & R.  R.  Go.  (C.  C.  N.  D. 
111.)  633 

But  see  case  following. 

2.  The  duties  and  obligations  of  carriers  to 

their  patrons  when  engaged  in  interstate  com- 
merce are  governed  by  the  common  law,  in 
the  absence  of  any  legislation  of  Congress  on 
the  subject.  Murray  v.  Chicago  & N.  W.  R. 
Co.  (C.  C.  N.  D.  Iowa)  806 

3.  The  principles  of  the  common  law  apply 

to  controversies  in  the  Federal  courts  in  mat- 
ters of  national  control,  so  far  as  they  are  ap- 
plicable to  the  subject-matter.  Ld. 

COMPETITION. 

Effect  of,  on  Rates,  see  Carriers,  III.  h. 

COMPLAINT. 

For  violation  of  interstate  commerce  law. 

44,  45 

Prayer  for  dismissal  of.  104 
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CONFLICT  OF  LAWS.  See  also  Com- 
merce, 9. 

A state  statute  prohibiting  carriers  from 
limiting  their  liability  for  loss  by  fire  cannot 
be  made  to  apply  to  property  being  transported 
under  a bill  of  sale  from  a point  in  one  state  to 
a point  in  another  state,  both  foreign  to  the 
state  enacting  the  statute,  although  the  car- 
rier’s charter  was  granted  by  suclT  state  and 
the  point  where  the  loss  occurs  is  actually 
within  its  boundaries.  Thomas  v.  Wabash,  St. 
L.  & P.  R.  Co.  (C.  C.  S.  D.  111.)  802 

CONGRESS. 

Powers  of,  as  to  Commerce,  see  Commerce,. 
2,  3. 

Congress  may  in  its  discretion  employ  any 
appropriate  means  not  forbidden  by  the  Con- 
stitution, to  carry  into  effect,  and  accomplish 
the  objects  of,  a power  given  to  it  by  the  Con- 
stitution. Interstate  Commerce  Commission  v. 
Brimson  (U.  S.  Sup.  Ct.)  545' 

CONSPIRACY. 

I.  In  General. 

II.  Strikes  and  Boycotts. 

III.  Anti-Trust  Law. 

See  also  Boycott;  Carriers,  68,  166,  167- 
Contracts,  4;  Courts,  2;  Evidence,  4, 
17-19;  Indictment,  etc.,  2,  3;  Injunc- 
tion, 5,  8-12,  14. 

I.  In  General. 

1.  Conspiracy  is  an  agreement,  combination,, 

or  undertaking  entered  into  between  two  or 
more  persons  to  do  something  which  is  against 
the  law  of  the  country.  United  States  v. 
Howell  (D.  C.  W.  D.  Mo.)  818 

2.  A conspiracy  is  a combination  of  two  or 

more  persons  by  concerted  action  to  accom- 
plish a criminal  or  unlawful  purpose,  or  some 
purpose  not  in  itself  criminal  or  unlawful.- by 
criminal  or  unlawful  means.  Thomas  v.  Cin- 
cinnati, N.  O.  & T.  P.  R.  Co.  (C.  C.  S.  D. 
Ohio)  78S 

3.  One  who  joins  a conspiracy  for  the  pur- 

pose of  furthering  its  design  is  punishable  as 
though  he  had  been  a party  to  it  from  the  be- 
ginning. United  States  v.  Howell  (D.  C.  W. 
D.  Mo.)  818 

4.  A conspiracy  to  drive  certain  competitors 

out  of  the  field  by  violence,  annoyance,  intimi- 
dation, or  otherwise,  is  not  within  the  pro- 
hibition of  the  Act  of  Congress  against  con- 
spiracies in  restraint  of  trade,  where  there  is 
no  aim  to  engross,  monopolize,  or  grasp  the 
market.  United  States  v.  Patterson  (C.  C.  D. 
Mass.)  775- 

5.  Violence  and  intimidation  are  as  much 

within  the  mischief  of  the  Act  of  Congress 
against  conspiracies  in  restraint  of  trade  or 
commerce  as  negotiations,  contracts,  or  pur- 
chases, if  such  means  are  used  for  the  purpose 
.of  engrossing,  monopolizing,  or  grasping  a par- 
ticular trade.  Id. 

6.  A combination  of  railroad  employes  to 
compel  railroad  companies  to  injure  the  man- 
ufacturer of  cars  by  breaking  their  contracts 
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with  him  is  an  unlawful  conspiracy.  Thomas 
v.  Cincinnati,  N.  0.  & T.  P.  R.  Co.  (C.  C.  S. 
D.  Ohio)  788 

7.  The  right  of  assembly  and  free  speech  se- 

cured by  the  constitution  of  Ohio  cannot  be 
used  to  carry  out  an  unlawful  and  criminal 
conspiracy  to  obstruct  the  operation  of  a rail- 
road by  a receiver.  Id. 

II.  Strikes  and  Boycotts. 

See  also  Boycott. 

8.  It  is  not  unlawful  for  employes  to  asso- 

ciate, consult,  or  confer  together  with  a view 
to  maintain  or  increase  their  wages  by  lawful 
and  peaceful  means.  Amesw.  Union  P.  R.  Co. 
(C.  C.  D.  Neb.)  619 

9.  Illegal  combinations  are  not  sanctioned 

in  any  degree  by  the  Act  of  Congress  of  June 
29,  1886,  legalizing  the  incorporation  of  na- 
tional trades  unions.  Arthur  v.  Oakes  (C.  C. 
App.  7th  C.)  744 

10.  A combination  of  railroad  employes  to 

quit  their  employment,  to  compel  their  em- 
ployer to  withdraw  from  a mutually  profitable 
relation  with  a third  person,  for  the  purpose  of 
injuring  the  latter,  whdn  such  relation  has  no 
effect  on  the  character  or  reward  of  their 
services, — is  an  unlawful  conspiracy.  Thomas 
v.  Cincinnati,  N.  0.  & T.  P.  R.  Co.  (C.  C.  S. 
D.  Ohio)  788 

11.  An  unlawful  combination  in  restraint 

of  interstate  or  foreign  commerce  may  exist 
among  labor  organizations,  although  their 
original  purpose  and  general  character  is  law- 
ful. United  States  v.  Workingmen’s  Amalga- 
mated Council  (C.  C.  E.  D.  La.)  881 

12.  The  interdiction  by  Act  of  Congress,  of 

contracts  or  combinations  in  restraint  of  trade 
or  commerce  among  the  several  states  or  with 
foreign  nations,  applies  to  combinations  of 
labor  as  well  as  of  capital,  which  are  in  restraint 
of  such  trade  or  commerce.  Id. 

13.  A strike  is  not  unlawful  if  it  is  merely  a 

combination  among  employes  having  tor  its 
object  their  orderly  withdrawal  in  large  num- 
bers or  in  a body  from  their  employer’s  service, 
to  accomplish  some  lawful  purpose.  Arthur 
v.  Oakes  (C.  C.  App.  7th  C.)  \ 744 

14.  The  stopping  of  transportation  of  goods 

and  merchandise  in  transit  from  state  to  state 
and  to  and  from  foreign  countries,  which  is 
caused  by  a strike  of  all  the  members  of  labor 
organizations  in  a certain  city,  in  all  kinds  of 
business,  in  an  attempt  to  compel  the  employ- 
ment of  none  but  union  men  in  a certain 
business, — is  an  unlawful  restraint  of  com- 
merce in  violation  of  the  Act  of  Congress. 
United  States  v.  Workingmen’ s Amalgamated 
Council  (C.  C.  E.  D.  La.)  831 

15.  A combination  whose  professed  object 

is  to  arrest  the  operation  of  interstate  railroads 
until  they  accede  to  certain  demands,  whether 
such  demands  are  reasonable  or  unreasonable, 
just  or  unjust,  is  an  unlawful  conspiracy  in 
restraint  of  commerce  among  the  states,  under 
the  Act  of  Congress  of  July  2,  1890,  declaring 
every  conspiracy  in  restraint  of  trade  or  com- 
merce among  the  several  states  illegal.  United 
States  v.  Elliott  (C.  C.  E.  D.  Mo.)  798 

16.  A combination  between  railroad  em- 
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ployes  with  the  purpose  of  paralyzing  the 
interstate  commerce  of  the  country  by  refusal 
of  such  employes  to  perform  their  duties  is  an 
unlawful  conspiracy  under  the  Act  of  Congress 
of  July  2,  1890,  declaring  illegal  every  combi- 
nation or  conspiracy  in  restraint  of  trade  or 
commerce  among  the  several  states.  Thomas 
v.  Cincinnati , N.  0.  & T.  P.  R.  Co.  (C.  C.  S. 
D.  Ohio)  788 

17.  A combination  or  conspiracy  that  will 

interrupt  the  transportation  of  commodities 
from  one  state  to  another  is  within  the  Act  of 
Congress  of  July  2,  1890,  declaring  illegal 
every  combination  or  conspiracy  in  restraint  of 
trade  or  commerce  among  the  several  states. 
Re  Charge  to  Grand  Jury  (No.  3)  (D.  C.  N.  D. 
Cal.)  784 

18.  Any  combination  or  conspiracy  on  the 

part  of  any  class  of  men  who  by  violence  and 
intimidation  prevent  the  passage  of  railroad 
trains  engaged  in  transporting  the  interstate 
commerce  of  the  country  is  a violation  of  the 
Act  of  Congress  of  July  2,  1890,  declaring  ille- 
gal every  combination  or  conspiracy  in  re- 
straint of  trade  or  commerce  among  the  several 
states.  Id. 

19.  A combination  or  conspiracy  to  obstruct 

or  retard  the  passage  of  the  mail,  or  to  interfere 
or  restrain  commerce  between  the  states,  is  un- 
lawful. Re  Charge  to  Grand  Jury  (No.  1)  (D. 
C.  S.  D.  Cal.)  ' 777 

20.  A combination  of  railroad  employes  to 

quit  employment  for  the  purpose  of  preventing 
their  employers  from  running  certain  cars, 
with  the  intent  to  stop  mail  trains  as  well  as 
others,  is  an  unlawful  conspiracy  under  U.  S. 
Rev.  Stat.  § 3995,  imposing  a penalty  for 
obstructing  or  retarding  the  passage  of  the 
mail.  Thomas  v.  Cincinnati,  N.  0.  & T.  P. 
R.  Co.  (C.  C.  S.  D.  Ohio)  788 

21.  Any  concerted  action  upon  the  part  of 

others  to  demand  or  insist,  under  any  effective 
penalty  or  threat,  upon  railroad  employes  quit- 
ting to  the  injury  of  the  mail  service  or  the 
prompt  transportation  of  interstate  commerce, 
is  a conspiracy,  unless  such  demand  or  insist- 
ence is  in  pursuance  of  a lawful  authority  con- 
ferred upon  them  by  the  men  themselves,  and 
is  made  in  good  faith  in  the  execution  of  such 
authority.  Re  Charge  to  Grand  Jury  (No.  2) 
(D.  C.  N.  D.  111.)  781 

22.  The  corrupt  or  wrongful  agreement  of 

two  or  more  persons  with  each  other,  that  the 
employes  of  several  railroads  carrying  mails 
and  interstate  commerce  shall  quit,  and  that 
successors  shall  by  threats,  intimidation,  or  vi- 
olence, be  prevented  from  taking  their  places, 
will  constitute  a conspiracy  against  interstate 
trade  or  commerce.  Id. 

23.  A wrongful  and  corrupt  agreement  be- 
tween two  or  more  men  connected  with  a rail- 
road, whatever  their  position,  for  the  purpose 
of  creating  public  sympathy  in  a threatened 
strike,  or  any  other  purpose,  to  cause  the  mail 
trains  and  trains  carrying  interstate  commerce 
to  be  stopped,  with  acts  in  pursuance  of  such 
agreement, — constitutes  a conspiracy.  Re 
Charge  to  Grand  Jury  (No.  4)  (C.  C.  N.  D.  111.) 

801 

24'.  An  agreement  between  two  or  more  men 
connected  with  a railroad,  in  view  of  a threat- 
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ened  strike,  that  they  will  not  employ  men  to 
take  the  place  of  those  who  quit  their  service, 
but  will  allow  mail  and  interstate  commerce 
trains  to  stand  still,  for  the  purpose  merely  of 
creating  public  sympathy  or  indignation 
against  the  strikers, — constitutes  conspiracy, 
unless  the  circumstances  and  situation  were 
such  that  the  employment  of  new  men,  reason- 
ably viewed,  would  lead  to  danger  to  them  or 
to  the  railroad  property  or  to  any  public 
interest.  Id. 

25.  An  agreement  between  two  or  more  men 

connected  with  a railroad  company,  that  for 
the  purpose  of  creating  public  sympathy  in  a 
strike  they  will  discharge  men  from  their  em- 
ploy who  would  otherwise  not  have  been  dis- 
charged, intending  that  such  discharge  shall 
stop  the  running  of  mail  or  interstate  commerce 
trains  and  thereby  raise  public  indignation, 
constitutes  a conspiracy.  Id. 

III.  Anti-Trust  Law. 

See  also  Contracts. 

26.  An  alleged  violation  of  the  Anti-Trust 

Act  of  Congress  must  be  clearly  within  its 
provisions,  as  the  statute  is  a criminal  one. 
United  States  v.  Trans- Missouri  Freight  Asso. 
(C.  C.  App.  8th  C.)  443 

27.  A combination  by  foreign  insurance 

companies  to  increase  the  rates  of  insurance  is 
in  violation  of  Kan.  Laws  1889,  chap.  257,  as 
an  unlawful  trust  and  combination  “in  re- 
straint of  trade  and  products;”  and  such  com- 
panies and  their  local  agents  who  attempt  to 
and  do  enforce  such  combined  rates  are  sub- 
ject to  prosecution  under  that  statute.  State 
v.  Phipps  (Kan.)  299 

CONSTITUTIONAL  LAW.  See  also 
Commerce,  I.;  Congress;  Conspiracy, 
7;  Contempt,  1;  Contracts,  13. 

1.  Investing  a railroad  commission  with 

authority  to  make  just  and  reasonable  rules 
and  regulations  to  prevent  excessive  charges 
and  unjust  discriminations  and  preferences  by 
carriers,  the  reasonableness  and  legality  of 
which  is  reviewable  by  the  courts,  is  not  un- 
constitutional as  a delegation  of  legislative 
power.  Atlantic  Exp.  Co.  v.  'Wilmington  & 
W.  B.  Co.  (N.  C.)  294 

2.  No  delegation  of  the  police  power  of  the 

state  to  grant  licenses  to  engage  in  a business 
is  made  by  a statute  allowing  the  sale  of  tickets 
only  by  agents  licensed  by  the  carrier.  State 
v.  Corbett  (Minn.)  694 

3.  There  is  no  unconstitutional  delegation 

of  power  to  railroad  commissioners  by  a stat- 
ute authorizing  them  to  fix  reasonable  maxi- 
mum rates  of  charges  for  freight  and  passen- 
ger traffic,  where  their  schedule  is  not  final, 
but  is  made  merely  prima  facie  evidence  of 
the  reasonableness  of  the  rates  established. 

Chicago , B.  & Q.  B.  Co.  v.  Jones  (111.)  683 

4.  The  business  of  elevating  grain  is  a busi- 

ness charged  with  a public  interest,  and  those 
who  carry  it  on  occupy  a relation  to  the  com- 
munity analogous  to  that  of  common  carriers, 
aud  may  be  controlled  by  public  legislation 
for  the  common  good.  Budd  v.  New  York  (U. 

S.  Sup.  Ct.)  45 

4 Inter  S. 


5.  The  New  York  law  of  1888  regulating 

the  fees  for  elevating  and  discharginggrain  by 
elevators,  fixing  maximum  charges  therefor, 
and  also  limiting  the  charge  for  trimming  or 
shoveling  to  the  leg  of  the  elevator  and  for 
trimming  when  loaded,  to  the  actual  cost 
thereof,— is  a proper  exercise  of  the  police 
power  of  the  state.  Id. 

6.  Owners  of  a grain  elevator  are  not  de- 

prived of  the  equal  protection  of  the  laws  by 
a statute  regulating  fees  and  establishing  max- 
imum charges.  Id.;  Brass  v.  North  Dakota, 

Stoeser  (U.  S.  Sup.  Ct.)  670 

7.  The  legislature  can  fix  a maximum  be- 

yond which  any  charge  would  be  unreasonable 
for  the  use  of  property  in  which  the  public  has 
an  interest,  but  cannot  compel  the  doing  of 
services  without  reward.  Budd  v.  New  York 
(U.  S.  Sup.  Ct.)  45 

8.  The  fixing  and  enforcement  by  a railroad 
commission  of  unjust  and  unreasonable  rates 
for  transportation  by  railroad  companies  is  an 
unconstitutional  denial  of  the  equal  protection 
of  the  laws.  Beagan  v.  Farmers'  Loan  & T. 
Co.  (U.  S.  Sup.  Ct.)  560,  578;  Beagan  v.  Mer- 
cantile Trust  Co.  (U.  S.  Sup.  Ct.)  575,  577 

See  also  Carriers,  III.  a. 

9.  A classification  of  railroads  as  those  which 

have  been  in  operation  for  a certain  length  of 
time  and  those  which  have  been  recently  built, 
and  limiting  the  rates  which  may  be  charged 
on  the  old  roads,  is  not  an  arbitrary  classifica- 
tion denying  such  roads  the  equal  protection 
~of  the  laws,  nor  does  it  make  the  statute  in- 
valid as  class  legislation.  Ames  v.  Union  P. 
B.  Co.  (C.  C.  D.  Neb.)  835 

10.  The  Minnesota  act  to  regulate  the  sale 
and  redemption  of  transportation  tickets  of 
common  carriers,  and  to  provide  punishment 
for  the  violation  of  the  same,  is  not  unconsti- 
tutional as  “class  legislation”  granting  special 
privileges  to  carriers.  Stale  v.  Corbett  (Minn.) 

694 

11.  The  provision  of  S.  C.  Act  Dec.  24, 

1892,  § 25,  subd.  2,  that  any  servant,  agent,  oi 
employe  of  a railroad  or  express  company  or 
other  carrier,  who  shall  remove  any  intoxicat- 
ing liquors  from  any  railroad  car,  vessel,  or 
other  vehicle  of  transportation,  at  any  place 
other  than  the  usual  and  established  stations  or 
places  of  business  of  such  carriers  within  an 
incorporated  city  or  town  where  there  is  a dis- 
pensary, shall  be  punished, — is  not  a valid  ex- 
ercise of  the  police  power  of  the  state,  since  it 
singles  out  one  class  of  persons  from  the  whole 
community  for  prosecution  and  punishment 
in  contravention  of  S.  C.  Const,  art.  1,  § 12, 
providing  that  no  person  shall  be  liable  to  any 
other  punishment  or  subjected  in  law  to  any 
other  restrictions  or  disqualifications  in  regard 
to  any  personal  rights,  than  such  as  are  laid 
on  others  under  like  circumstances.  Be  Lang- 
ford (C.  C.  D.  S.  C.)  437 

12.  A state  statute  requiring  every  person 
selling  nursery  stock  grown  in  another  state 
to  file  with  the  secretary  of  state  an  affidavit 
and  bond  of  $2,000,  and  exhibit  to  every  pur- 
chaser a certificate  from  the  secretary,  is  un- 
constitutional as  depriving  citizens  of  other 
states  dealing  in  a sound  article  of  com- 
merce produced  therein,  of  the  valuable 
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privilege  and  immunity  enjoyed  by  the  citi- 
zens of  the  state,  that  every  person  shall  be 
presumed  honest  and  innocent  of  wrong.  Re 
Schechter  (C.  C.  D.  Minn.)  849 

13.  The  Kentucky  statutes  requiring  all 

railroad  companies  to  furnish  separate  coaches 
or  compartments  for  colored  and  white  passen- 
gers does  not  violate  U.  S.  Const.  14th  amend, 
prohibiting  discrimination  by  a state  because 
of  race  or  previous  condition  of  servitude,  as 
it  prohibits  any  discrimination  in  the  quality, 
convenience,  or  accommodations  in  the  cars 
and  compartments  set  apart  for  the  different 
classes  of  passengers.  Anderson  v.  Louisville 
& N.  R.  Go.  (C.  C.  D.  Ky.)  764 

14.  A statute  requiring  separate  cars  or  com- 
partments to  be  furnished  white  and  colored 
passengers  upon  railroads  is  valid  as  a proper 
exercise  of  the  police  power  of  the  state,  when 
confined  to  the  interstate  commerce  of  the 
state,  and  not  applying  to  interstate  commerce. 

Id. 

15.  The  prohibition  contained  in  U.  S.  Const. 

14th  amend,  against  discrimination  by  a state 
because  of  race  or  previous  condition  of  servi- 
tude, though  securing  to  citizens  certain  funda- 
mental rights  as  against  state  action,  does  not 
secure  the  joint  and  common  enjoyment  of 
such  rights.  Id. 

16.  A statute  prohibiting  more  than  fair  and 

reasonable  rates  by  a railroad  corporation,  be- 
ing merely  declaratory  of  a common-law  rule, 
although  penal,  does  not  deprive  the  company 
of  its  property  without  due  process  of  law, 
because  the  statute  does  not  fix  any  limit  of 
the  rates, — especially  where  a provision  is  made 
in  the  same  statute  lor  the  fixing  of  rates  by 
commissioners.  Chicago,  B.  & Q.  R.  Co.  v. 
Jones  (111.)  683 

17.  A statute  prohibiting  the  sale  of  tickets 

except  by  licensed  agents  is  not— at  least  as  to 
tickets  purchased  after  the  passage  of  the  Act 
— void  as  depriving  a citizen  of  his  property 
“without  due  process  of  law.”  State  v.  Cor- 
bett (Minn.)  694 

18.  The  regulation  of  the  fees  for  elevating 

and  discharging  grain  by  elevators  does  not 
deprive  the  owner  of  his  property  without  due 
process  of  law, — at  least  where  the  charges 
are  not  shown  to  be  unreasonable.  Budd  v. 
New  York  (U.  S.  Sup.  Ct.)  45:  Brass  v.  North 
Dakota,  Stoeser  (U.  S.  Sup.  Ct.)  670 

CONTEMPT. 

1.  In  matters  of  contempt  a jury  is  not  re- 

quired by  “due  process  of  law.”  Courts  pos- 
sess the  power  to  punish  for  contempt. 
Interstate  Commerce  Commission  v.  Brimson 
(U.  S.  Sup.  Ct.)  545 

2.  It  is  a contempt  of  court  to  interfere 

with  property  in  the  hands  of  a receiver,  or 
with  men  in  their  emplov.  Ames  v.  Union  P. 
R.  Co.  (C.  C.  D.  Neb.)  “ 619 

3.  Any  willful  attempt,  with  knowledge 
that  a railroad  is  in  the  hands  of  a court 
through  its  receiver,  to  prevent  or  impede  the 
latter  from  complying  with  the  order  of  the 
court  in  running  the  road,  which  as  between 
private  individuals  would  give  a right  of  action 
for  damages, — is  a contempt  of  court.  Thomas 
4 Inter  S. 


v.  Cincinnati,  N.  0.  & T.  P.  R.  Co.  (C.  C. 
S.  D.  Ohio)  788 

4.  Inciting  the  employes  of  a road  in  charge 

of  a receiver  to  quit  their  service,  in  pursuance 
of  the  plans  of  an  unlawful  conspiracy,  con- 
stitutes a contempt  of  court.  Id. 

5.  Instigating  the  employes  of  a receiver  to 
leave  their  employment  may  be  a contempt 
without  being  a crime.  Thomas  v.  Cincinnati, 
N.  0.  & T.  P.  R.  Co.  ( C . C.  S.  D.  Ohio)  788 

6.  Imprisonment  for  six  months  was  im- 

posed as  a punishment  for  contempt  of  court 
in  interfering  with  the  operation  of  a railroad 
by  a receiver,  where,  after  the  service  of  the 
restraining  order,  the  defendant  continued  in 
his  unlawful  course  and  aggravated  his  con- 
tempt by  speeches  to  the  employes  of  the  re- 
ceiver. Id. 

CONTRACTS.  See  also  Carriers,  29; 

Conspiracy,  12. 

1.  A contract  between  competing  railroad 

companies  is  not  necessarily  “in  restraint  of 
trade”  and  illegal,  within  the  meaning  of  the 
Anti  Trust  Act  of  Congress,  because  it  in  some 
manner  imposes  a restriction  upon  competi- 
tion. United  States  v.  Trans- Missouri  Freight 
Asso.  (C.  C.  App.  8th  C.)  443 

2.  An  agreement  of  a transcontinental  asso- 

ciation to  promote  harmony  of  action  between 
carriers  and  the  maintenance  of  joint  rates, 
with  a proper  division  of  through  rates,  is  not 
on  its  face  unlawful.  Duncanv.  Atchison,  T. 
& S.  F.  R.  Co.  (Com.)  385 

3.  An  association  of  railroad  companies  can- 

not be  held  to  create  a monopoly  within  the 
meaning  of  the  Anti-Trust  Act  of  Congress, 
where  it  is  not  intended  to  have  any  trade  of 
its  own,  but  to  be  a mere  adviser  of  its  mem- 
bers, who  are  competitors  of  each  other. 
United  States  v.  Trans- Missouri  Freight  Asso. 
(C.  C.  App.  8th  C.)  443 

4.  An  association  of  railroad  companies  for 
mutual  protection  by  establishing  and  main- 
taining reasonable  rates,  rules,  and  regulations, 
is  not  illegal  as  in  restraint  of  trade,  under  the 
Anti-Trust  Act  of  Congress,  merely  because  it 
incidentally  tends  to  restrict  competition  in 
some  degree,  where  each  member  of  the  asso- 
ciation must  still  compete  with  other  members 
for  business,  and  while  regular  monthly  meet- 
ings are  provided  for,  at  which  action  may  be 
taken,  five  days’  notice  of  any  proposed  reduc- 
tion of  rates  or  change  of  rules  must  be  given, 
and  members  are  bound  by  the  decision  of  the 
association  unless  they  give  written  notice  in 
ten  days  thereafter  to  the  contrary,  and  any 
member  may  withdraw  on  thirty  days’  notice. 

Id. 

5.  The  provision  of  the  Act  of  Congress  of  Feb. 
4,  1887,  § 3,  that  common  carriers  shall  afford 
equal  facilities  for  the  interchange  of  traffic 
between  their  lines,  but  need  not  give  the  use 
of  their  tracks  and  terminal  facilities  to  other 
carriers,  does  not  affect  a contract  made  by  a 
railroad  upon  being  given  permission  to  use  the 
streets  of  a city  for  its  tracks,  that  it  will  pass 
the  cars  of  other  railway  companies  over  its 
tracks  when  necessary  to  reach  their  custom- 
ers’ warehouses,  and  that  it  will  not  exceed  a 
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certain  rate  in  its  charges  for  switching.  State 
v.  Chicago,  M.  & St.  P.  R.  Co.  (C.  C.  N.  D. 
Iowa)  425 

6.  An  action  will  not  lie  to  compel  a railroad 
company  to  pay  over  its  earnings  in  excess  of 
its  share  under  an  illegal  pooling  contract  by 
which  several  companies  agree  to  divide  the 
earnings  from  a certain  class  of  business  by 
either  giving  each  its  share  of  the  business  or 
of  the  earnings,  since  it  is  not  a suit  merely  to 
compel  an  accounting  of  moneys  received,  but 
is  one  to  compel  specific  performance  of  the 
contract.  Chicago,  M.  & St.  P.  R.  Co.  v.  Wa- 
bash, St.  L.  & P.  R.  Co.  (C.  C.  App.  8th  C.) 

578 

7.  A pooling  contract  between  several  rail- 

road companies  which  control  the  business 
of  a large  section  of  country,  by  which  all 
their  roads  are  to  be  run  as  one  so  far  as 
through  business  is  concerned,  and  each  com- 
pany is  to  receive  a certain  proportion  of  the 
gross  earnings  by  either  a division  of  business 
or  of  receipts, — is  void  as  against  public 
policy.  Id. 

8.  It  is  illegal  for  a railroad  company  to 
enter  a “pool”  whereby  a parallel  road  has 
preference  over  it  in  rates,  where  its  charter, 
granted  by  Congress,  forbids  discrimination 
against  any  connecting  or  intersecting  road, 
and  a state  land  grant  to  the  railroad  forbids 
it  to  enter  into  any  combination  with  any 
parallel  road  in  the  state  that  will  allow  the 
latter  to  control  rates  on  it.  Missouri  P.  R.  Co. 
v.  Texas  & P.  R.  Co.  (C.  C.  E.  D.  La.)  428 

9.  A Federal  court  will  not  refuse  to  abro- 

gate an  illegal  pooling  contract  of  a railroad 
in  the  hands  of  its  receiver,  upon  the  prayer 
of  the  representatives  of  other  lines  connected 
with  it,  because  the  receiver  is  willing  to  enter 
into  such  combination  with  such  objecting 
lines,  and  they  may  also  be  willing.  Id. 

10.  Performance  of  an  illegal  contract  on 

one  side  only  does  not  make  it  an  executed 
contract  so  that  an  action  can  be  maintained 
for  the  consideration.  Chicago,  M.  & St.  P.  R. 
Co.  v.  Wabash,  St.  L.  & P.  R.  Co.  (C.  C.  App. 
8th  C.)  . 578 

11.  In  determining  whether  a contract  of 

employment  to  procure  rebates  from  railroads 
included  railroads  within  the  operation  of  the 
Interstate  Commerce  Act,  the  conduct  of  the 
parties  in  obtaining  rebates  from  roads  outside 
the  state  may  be  resorted  to.  Parks  v.  Jacob 
Bold  Packing  Co.  (Buff.  Super.  Ct.)  486 

12.  A contract  of  employment  for  the  main 

purpose  of  getting  cut  freight  rates  and  rebates 
from  railroad  companies  within  the  Interstate 
Commerce  Act  is  void,  and  no  recovery  can 
be  had  for  its  breach,  under  the  provisions  pro- 
hibiting special  rates  and  rebates  and  making 
it  a misdemeanor  for  the  shipper  or  his  agent 
to  solicit  or  induce  the  violation  of  its  pro- 
visions. Id. 

13.  The  power  of  railroad  commissioneis  to 
make  a schedule  of  reasonable  maximum  rates 
does  not  impair  the  obligation  of  the  contract 
of  a railroad  company,  under  a statute  which 
authorizes  its  board  of  directors,  to  establish 
rates  of  toll  from  time  to  time,  but  also  pro- 
vides that  the  company’s  by-laws  shall  not  be 
repugnant  to  the  constitution  and  laws  of  the 
4 Inter  S. 


state.  Chicago,  B.  & Q.  R.  Co.  v.  Jones  (111.) 

683 

CORPORATIONS.  See  also  Carriers, 
162;  Commerce,  20,  21;  Courts,  9; 
Taxes,  3-5. 

1.  A state  has  the  right  to  determine  upon 

what  conditions  its  laws  as  to  the  consolida- 
tion of  corporations  may  be  availed  of.  Ash- 
ley v.  Ryan  (U.  S.  Sup.  Ct.),  664 

2.  The  granting  of  the  rights  and  privileges 
which  constitute  the  franchises  of  a corpora- 
tion may  be  accompanied  with  any  such  con- 
ditions as  the  legislature  may  deem  most  suit- 
able to  the  public  interest  and  policy.  Horn 
Silver  Min.  Co.  v.  New  Tork( U.  S.  Sup.  Ct.)  57 

3.  A foreign  corporation  cannot  claim  a 
right  to  do  business  in  another  state,  except 
subject  to  the  conditions  imposed  by  its  laws. 

Id. 

4.  Having  the  absolute  power  of  excluding 

the  foreign  corporation,  a state  may  impose 
such  conditions  upon  permitting  the  corpora- 
tion to  do  business  within  its  limits  as  it  may 
judge  expedient, — such  as  the  payment  of  a 
specific  license  tax,  or  a sum  proportioned  to 
the  amount  of  its  capital.  Id. 

5.  Foreign  corporations  selling  through  itin- 
erant agents  and  delivering  goods  manufac- 
tured outside  of  the  state  are  not,  in  view  of 
the  commerce  clause  of  the  United  States  Con- 
stitution, affected  by  state  statutes  requiring 
foreign  corporations  to  file  their  articles  of  as- 
sociation with  the  secretary  of  state  and  pay  a 
franchise  fee  as  a condition  of  doing  business 
within  the  state.  Coit  v.  Sutton  (Mich.)  768 

6.  The  exaction  of  a charge  by  a state  for 

the  filing  of  articles  of  consolidation  of  several 
railroad  companies  forming  a connecting  line, 
only  one  of  which  is  a corporation  of  the  state, 
as  a condition  imposed  by  the  state  upon  the 
taking  of  corporate  being  or  the  exercise  of 
corporate  franchises,  constitutes  no  tax  upon 
interstate  commerce  or  the  right  to  carry  on 
the  same  or  the  instruments  thereof,  and  its 
enforcement  involves  no  attempt  on  the  part 
of  the  state  to  extend  its  taxing  power  beyond 
its  territorial  limits.  Ashley  v.  Ryan  (U.  S. 
Sup.  Ct.)  664 

7.  A foreign  corporation  which  simply  con- 
tracts to  furnish  milling  machinery  and  place 
it  in  a mill,  without  having  any  office  or 
agency  in  the  state,  is  not  carrying  on  busi- 
ness in  the  state  within  the  meaning  of  a statu- 
tory prohibition  of  carrying  on  business. 
Milan  Mill.  & Mfg.  Co.  v.  Gorton  (Tenn.)  851 

COURTS.  See  also  Appeal  and  Error; 
Carriers,  41 ; Removal  of  Causes. 

1.  The  fact  that  a subject  like  interstate 

commerce  is  beyond  state  legislative  control 
does  not  ipso  facto  exclude  the  jurisdiction  of 
state  courts  from  cases  growing  out  of  such 
commerce.  Murray  v.  Chicago  & N.  W.  R. 
Co.  (C.  C.  N.  D.  Iowa)  806;  St.  Joseph  & G.  1. 
R.  Co.  v.  Palmer  (Neb.)  494 

2.  Residence  within  the  territorial  jurisdic- 

tion of  a court  is  not  necessary  to  render  one 
punishable  by  such  court  for  a conspiracy 
committed  there.  United  States  v.  Howell 
(D.  C.  W.  D.  Mo.)  818 
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3.  A Federal  court  having  jurisdiction  will 

not,  through  principles  of  comity,  hold  its 
hand  and  leave  the  determination  of  the  valid- 
ity of  a state  statute  to  the  state  courts.  Re 
Langford  (C.  C.  D.  S.  C.)  437 

4.  To  give  a Federal  court  jurisdiction  on 

the  ground  that  the  matter  in  dispute  arose  un- 
der the  Constitution,  laws,  or  treaties  of  the 
United  States,  it  must  clearly  and  unmistak- 
ably appear  from  the  record  that  such  Federal 
question  must  necessarily  be  decided  before 
the  merits  of  the  case  can  be  disposed  of. 
.State  y.  Chicago , M.  & St.  P.  R.Co.  (C.  C.  N.I). 
Iowa)  425 

5.  The  constitutionality  of  a state  statute 

will  not  oust  the  jurisdiction  of  a Federal 
court  in  a suit  between  citizens  of  different 
states  to  prevent  the  wrongful  administration 
of  the  statute  by  state  officers,  so  as  to  make  it 
an  illegal  burden  and  exaction  upon  an  indi- 
vidual. Reagan  v.  Farmers’  Loan  & T.  Co.  (U. 
S.  Sup.  Ct.)  560 

6.  Although  the  formation  of  a tariff  of 

charges  for  transportation  by  a common  carrier 
is  a legislative  or  ministerial,  rather  than  a ju- 
dicial, function,  the  court  may  decide  whether 
or  not  such  rates  are  unjust  and  unreasonable 
and  such  as  to  work  a practical  destruction  to 
rights  of  property,  and,  if  found  so  to  be,  re- 
strain their  operation.  Id. 

7.  That  the  remedies  prescribed  by  the  Inter- 

state Commerce  Act  are  not  applicable  to  a par- 
ticular case  arising  under  its  provisions  does 
not  deprive  the  United  States  circuit  court  of 
jurisdiction,  since  by  the  Judiciary  Act  such 
courts  are  given  jurisdiction  of  all  controver- 
sies arising  under  any  Act  of  Congress.  Ut- 
ile Rock  & M.  R.  Co.  v.  East  Tennessee,  V.  & Cf. 
R.  Co.  (C.  C.  W.  D.  Tenn.)  261 

8.  Diversity  of  citizenship  of  the  parties  is 

not  necessary  to  give  jurisdiction  to  United 
States  circuit  courts  of  suits  arising  out  of  al- 
leged violations  of  the  Interstate  Commerce 
Act.  Id. 

9.  The  principal  office,  within  the  meaning 

of  the  Act  of  Congress  authorizing  a circuit 
court  where  such  office  is  situated,  to  enforce 
orders  of  the  Interstate  Commerce  Commis- 
sion, of  a railroad  corporation  created  by 
an  Act  of  Congress  which  does  not  prescribe 
where  such  office  shall  be  kept,  is  the  one 
where  its  principal  officers  have  their  busi- 
ness domicil,  the  meetings  of  stockholders, 
directors,  and  executive  committee  are  held, 
the  stock  books  kept  and  the  dividends  de- 
clared, rather  than  the  place  where  the  subor- 
dinate officers  in  charge  of  the  operating,  traf- 
fic, and  accounting  departments  of  the  business, 
discharge  their  duties.  Interstate  Commerce 
Commission  v.  Texas  & P.  R.  Co.  (C.  C.  S.  D. 
N.  Y.)  62 

10.  A proceeding  to  compel  the  attendance 

of  a witness  before  the  Interstate  Commerce 
Commission,  or  to  require  him  to  answer  ques- 
tions put  to  him,  or  to  compel  the  production 
of  books,  documents,  or  papers  in  his  posses- 
sion, is  a case  of  which,  under  the  Constitu- 
tion, a court  of  the  United  States  may  take 
-cognizance.  Interstate  Commerce  Commission 
v.  Brimson  (U.  S.  Sup.  Ct.)  545 

See  also  Interstate  Commerce  Commis- 
sion, 1. 
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11.  Where  a carrier  has  an  office  in  one 

state,  which  is  that  of  the  executive  officers, 
and  where  the  stockholders’  and  directors’ 
meetings  are  held,  and  the  stock  certificate 
books  and  the  records  of  stockholders’  and 
directors’  meetings  are  kept,  while  the  admin- 
istrative offices  of  the  carrier  are  in  another 
state,  the  former  is  its  principal  office  within 
the  meaning  of  the  Interstate  Commerce  Act, 
§ 16,  relating  to  the  place  of  bringing  suits  to 
enforce  orders  of  the  Commission.  Interstate 
Commerce  Commission  v.  Texas  & P.  R.  Co. 
(C.  C.  App.  2d  C.)  408 

12.  A state  statute  duly  authenticated  will 

be  regarded  by  the  United  States  courts  as  hav- 
ing been  enacted  in  full  compliance  with  all 
the  prescribed  forms,  unless  the  constitution 
or  decisions  of  such  state  require  a determina- 
tion of  the  question  of  enactment  upon  differ- 
ent evidence.  Ames  v.  Union  P.  R.  Co.  (C.  C. 
D.  Neb.)  835 

13.  In  Nebraska  a statute  duly  authenticated 

cannot  be  overturned  by  extrinsic  evidence,  if 
the  journals  of  the  two  houses  show  that  every- 
thing was  done  which  the  constitution  requires 
should  be  done  and  recorded  in  the  due  pas- 
sage of  the  act.  f Id. 

CRIMINAL  LAW.  See  Carriers,  III. 
k;  Evidence,  18-23. 

DAMAGES. 

Damages  for  mental  pain  and  suffering  alone, 
occasioned  by  the  negligence  of  a telegraph 
company  in  failing  to  deliver  a message  an- 
nouncing the  death  of  a relative,  cannot  be  re- 
covered. Butner  v.  Western  U.  Teleg.  Co. 
(Okla.)  770 

DEFINITIONS.  See  also  Commerce,  1; 
Conspiracy,  1,  2;  Insurrection,  1. 

Owner,  see  Carriers,  1. 

DELEGATION  OF  POWER.  See 

Constitutional  Law,  1-3. 

DEMURRER. 

To  complaint.  107 

DISCRIMINATION. 

In  Rates,  see  Carriers,  III. 

DRUMMERS.  See  Commerce,  II. 

DUE  PROCESS  OF  LAW.  See  Con- 
stitutional Lawt,  16-18;  Contempt,  1. 

ELEVATOR.  See  also  Commerce,  7;  Con- 
stitutional Law,  4,  6,  18. 

One  who  enters  upon  the  business  of  elevat- 
ing and  storing  the  grain  of  other  persons  for 
profit  in  North  Dakota  becomes  subject  to  the 
statutory  regulations,  although  he  also  elevates 
and  stores  his  own  grain  in  the  same  ware- 
house. Brass  v.  North  Dakota,  Stoeser  (U.  S. 
Sup.  Ct.)  670 

EQUITY. 

1.  A state  legislature  cannot  deprive  a United 
1 States  equity  court  of  jurisdiction  over  an 
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alleged  unlawful  reduction  of  freight  rates 
affecting  citizens  of  other  states,  by  itself 
prescribing  them  by  direct  act,  instead  of  del- 
egating the  authority  to  a commission.  Ames 
v.  Union  P.  B.  Go.  (C.  C.  D.  Neb.)  835 

2.  There  is  no  sufficient  remedy  at  law  to 
deprive  a United  States  court  of  equity  of 
jurisdiction  over  an  alleged  unlawful  reduc- 
tion by  a state  statute  of  freight  rates,  by 
reason  of  the  fact  that  the  statute  provides  for 
a petition  to  the  state  court,  which  may  in  its 
discretion  direct  the  board  of  transportation  to 
permit  the  carrier  to  raise  its  rates  to  the  form- 
er amount.  Id. 

EVIDENCE.  See  also  Statutes,  8. 

1.  The  court  will  take  judicial  notice  that 

for  the  first  $36,000,000  of  stock  issued  by  the 
Union  Pacific  Railroad  Company  it  received 
less  than  2 cents  on  the  dollar,  and  that  the 
profit  on  construction  represented  by  outstand- 
ing bonds  was  nearly  $44,000,000.  Ames  v. 
Union  P.  R.  Co.  (C.  C.  D.  Neb.)  619 

2.  The  court  will  take  judicial  notice  of  the 

geographical  location  of  Kansas  City  and 
Wichita,  and  that  transportation  by  railroad 
from  these  places  is  over  lines  outside  the  State 
of  New  York.  Paries  v.  Jacob  Bold  Packing 
Co.  (Buff.  Super.  Ct.)  . 486 

3.  Fraud  and  illegality  in  contracts  are  not 

to  be  presumed.  United  States  v.  Trans-Mis- 
souri Freight  Asso.  (C.  C.  App.  8th  C.)  443 

4.  Proof  of  demand  and  insistence,  under 

effective  penalty  or  threat,  that  railroad  em- 
ployes quit  their  service,  and  of  consequent 
injury  to  the  transportation  of  the  mails  or 
interstate  commerce,  imposes  the  burden  upon 
those  making  such  demand  or  insistence,  of 
showing  lawful  authority  conferred  by  the 
men  themselves,  and  good  faith  in  its  execu- 
tion. Be  Charge  to  Grand  Jury  (No.  2)  (D.  C. 
N.  D.  111.)  781 

5.  Where  a proportion  of  a through  rate  for 
part  of  a through  haul  is  greatly  dispropor- 
tionate to  the  balance  of  the  through  rate,  the 
burden  is  on  the  carrier  to  make  proof  of  jus- 
tifying circumstances  and  conditions.  Troy 
Bd.  of  Trade  v.  Alabama  Midland  R.Co.  (Com.) 

348 

6.  The  burden  is  on  a carrier  to  justify  the 
fact  of  discrimination,  when  that  is  admitted, 
and  the  service  is  stated  to  have  been  substan- 
tially the  same  and  rendered  under  substan- 
tially the  same  circumstances  and  conditions. 
Samuels  v.  Louisville  & N.  B.  Co.  (Ala.)  420 

7.  When,  on  complaint  of  a carload  shipper, 

unjust  discrimination  is  alleged  to  result  from 
equal  rates  on  carloads  and  less  than  carload 
quantities  of  the  same  commodity,  the  burden 
of  proof  is  upon  the  complainant.  Brownell  v. 
Columbus  & C.  M.  R.  Co.  (Com.)  285 

8.  The  burden  is  on  a company  making  a 

departure  from  equal  mileage  rates,  on  differ- 
ent branches  or  divisions  of  a road,  to  show  its 
rates  to  be  reasonable  when  disputed.  James 
v.  Canadian  P.  R.  Co.  (Com.)  274 

9.  The  attorney  general  of  the  United  States 
in  a suit  to  enforce  the  duty  imposed  upon  the 
Pacific  railroad  companies  by  Act  of  Congress 
of  Aug.  7,  1888,  § 2,  of  affording  equal  facili- 
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ties  to  all  connecting  lines  of  telegraphs  with- 
out discrimination,"  has,  if  such  suit  can  be 
maintained,  the  burden  of  showing  that  some 
telegraph  company  has  placed  itself  in  a posi- 
tion to  demand  of  the  railway  company  the 
same  facilities  accorded  to  other  companies, 
and  that  such  demand  has  been  refused,  as  it 
cannot  be  presumed  that  the  railroad  company 
intends  to  disregard  its  duty.  Union  P.  R.  Co. 
v.  United  States  (C.  C.  App.  8th  C.)  705 

10.  When  the  schedule  of  wages  in  force  at 

the  time  a court  assumes  the  management  of  a 
railroad  is  the  result  of  mutual  agreement  be- 
tween the  company  and  its  employes,  which 
has  been  in  force  for  years,  the  court  will  pre- 
sume the  schedule  to  be  reasonable  and  just,, 
and  any  one  disputing  that  presumption  must 
overthrow  it  by  satisfactory  proof.  Ames  v. 
Union  P.  R.  Co.  (C.  C.  D.  Neb.)  619 

11.  A schedule  of  rates  cannot  be  excluded 

from  evidence  under  the  Illinois  statutes,  when 
accompanied  by  a regular  certificate  of  the- 
commissioners  as  to  its  publication,  on  the 
ground  that  it  never  took  effect  because  never 
published  as  required  by  statutes,  since  the 
statutes  make  the  schedule  and  accompanying 
certificate  prima  facie  evidence  that  the  sched- 
ule offered  is  a schedule  of  the  commissioners. 
Chicago , B.  &.  Q.  R.  Co.  v.  Jones  (111.)  683 

12.  Making  a schedule  compiled  by  commis- 

sioners prima  facie  evidence  that  the  rates 
therein  fixed  are  reasonable  maximum  rates  of 
charges  for  railroad  carriage  does  not  infringe- 
upon  the  right  of  trial  by  jury.  Id. 

13.  A written  notification  to  the  consignor, 

by  a carrier’s  freight  claim  agent,  of  the  de- 
struction of  property  received  for  transporta- 
tion, is  not  admissible  against  tbe  carrier  to 
prove  the  loss  of  the  property,  until  it  is  shown 
to  have  been  made  in  discharge  of  the  agent’s 
duties  or  within  the  scope  of  his  powers  and 
while  the  obligation  of  the  carrier  with  refer- 
ence to  the  property  yet  continued.  Missouri 
P.  R.  Co.  v.  Sherwood  (Tex.)  240 

14.  Parol  testimony  is  not  admissible  to  im- 

peach the  validity  of  an  act  which  by  the 
record  is  shown  to  have  been  duly  and  legally 
oassed.  Ames  v.  Union  P.  R.  Co.  (C.  C.  D. 
Neb.)  835 

15.  That  a witness  did  not  see  the  fire  will 

not  preclude  his  testifying  that  it  consumed 
certain  property,  where  he  states  that  he  knows 
of  his  own  knowledge  that  it  did  so.  To  ex- 
clude the  evidence  it  must  appear  that  his 
knowledge  was  founded  so  entirely  on  hearsay 
as  to  be  inadmissible.  Missouri  P.  R.  Co.  v. 
Sherwood  {Tex.)  240' 

16.  Evidence  of  the  value  of  an  entire  lot  of 
cotton,  while  not  sufficient  to  prove  the  value 
of  a portion  of  it,  in  the  absence  of  facts  show- 
ing the  average  weight,  value,  and  quality,  is 
admissible  as  tending  to  show  such  value. 

Id. 

17.  Declarations  by  one  of  the  parties  to  a 
conspiracy  during  the  pendency  of  the  illegal 
enterprise  is  evidence  against  all  the  others 
when  the  combination  is  proved.  Re  Charge 
to  Grand  Jury  (No.  3)  (D.  C.  N.  D.  Cal.)  784 

18.  A conspiracy  may  be  established  by  cir- 

cumstantial evidence.  United  Statesy.  Howell 
(D.  C.  W.  D.  Mo.)  818* 
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19.  Circumstantial  evidence  which  is  equal 

in  proving  power  to  the  testimony  of  one  posi- 
tive, uncontradicted,  creditable  eyewitness,  is 
sufficient  to  sustain  a conviction  of  conspiracy 
to  violate  the  United  States  Act  against  obtain- 
ing illegal  shipping  rates.  United  States  v. 
Howell  (D.  C.  W.  D.  Mo.)  818 

20.  Although  a conviction  may  be  had  on 

the  testimony  of  accomplices  if  it  produces 
on  the  minds  of  the  jury  a full  and  complete 
conviction  of  its  truthfulness,  it  is  a pruden- 
tial rule  that  such  witnesses  should  be  corrobo- 
rated by  circumstances  or  otherwise  as  to  some 
material  point  of  their  testimony.  Id. 

21.  To  sustain  a conviction  the  proof  must 

be  sufficient  to  establish  all  the  material  allega- 
tions in  issue,  so  that  reasonable  men  upon  a 
matter  of  importance  or  concern  would  be 
satisfied  of  their  being  true.  Id. 

22.  A reasonable  doubt  which  will  require 

acquittal  must  be  a real  and  substantial  one, 
and  not  a mere  conjecture  or  a surmise  as  to 
the  possibility  of  innocence.  Id. 

23.  Variance  between  allegations  and  proof 

as  to  the  point  of  shipment  of  property  for 
which  less  than  schedule  rates  was  obtained  is 
immaterial,  if  both  points  were  within  the  same 
state  and  subject  to  the  same  rates  for  ship- 
ment to  the  points  of  destination  in  another 
state.  Id. 

EXCURSION.  See  Carriers,  69. 

EXPRESS  COMPANIES.  See  Car 

riers,  139, 140;  Commerce,  17;  License, 

1. 

FIRE.  See  Carriers,  14,  15. 

FRAUD.  See  Carriers,  7;  Evidence,  3. 
FREE  SPEECH.  See  Conspiracy,  7. 
IMPORTS.  See  Commerce,  III. 

INDICTMENT.  See  also  Carriers,  162, 

163. 

1.  Insufficient  allegations  in  an  indictment 

which  alleges  the  offense  with  reasonable  pre- 
cision are  only  surplusage  under  a general  de 
murrer.  United  States  v.  Patterson  (C.  C.  D. 
Mass.)  775 

2.  An  indictment  for  conspiracy  in  restraint 

of  trade  or  commerce,  under  the  Act  of  Con- 
gress of  July  2,  1890,  must  declare  the  means 
by  which  it  is  intended  to  engross  or  mo- 
nopolize the  market;  and  it  is  not  sufficient  to 
declare  the  conspiracy  in  the  words  of  the  en- 
actment. • Id. 

3.  Allegations  of  what  was  done  in  pursu- 

ance of  an  alleged  conspiracy  cannot  enlarge 
the  necessary  allegations  of  an  indictment  for 
conspiracy  under  a particular  statute,  such  as 
the  Act  of  Congress  against  conspiracies  in 
restraint  of  commerce.  Id \ 

4.  The  objection  that  an  indictment  under 
the  long  and  short  haul  clause  of  the  Interstate 
Commerce  Act  is  an  attempt  by  the  govern- 
ment to  interfere  with  the  revenues  of  the  rail- 
road contrary  to  the  terms  of  the  contract 
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under  which  it  was  built  cannot  be  raised  upon 
a motion  to  quash.  United  States  v.  Mellen 
(D.  C.  D.  Kan.)  247 

INJUNCTION.  See  also  Action  or  Suit, 

2. 

1.  The  enforcement  of  city  ordinances  which 

attempt  an  unconstitutional  interference  with 
interstate  commerce  may  be  restrained  by  in- 
junction from  a Federal  court.  Georgia  Pack- 
ing Go.  v.  Macon  (C.  C.  S.  D.  Ga.)  508 

2.  No  one  can  have  an  injunction  against 

the  collection  of  a tax  until  he  has  paid  so 
much  of  the  tax  assessed  against  him  as  it  can 
plainly  be  seen  he  ought  to  pay.  Northern  P. 
R.  Go.  v.  Clark  (U.  S.  Sup.  Ct.)  641 

3.  The  enforcement  of  an  unreasonable  re- 

duction, by  the  legislature,  of  freight  rates, 
may  be  enjoined.  Ames  v.  Union  P.  R.  Go. 
(C.  C.  D.  Neb.)  835 

4.  An  in  junction  against  the  enforcement  of 

unreasonable  and  unjust  rates  fixed  by  railroad 
•commissioners  must  not  extend  to  restraining 
the  commission  from  proceeding  to  establish 
other  rates.  Reagan  v.  Farmers’  Loan  & T. 
Co.  (U.  S.  Sup.  Ct.)  560 

5.  Trade  unions  are  not  prohibited  by  an  in- 
junction against  illegal  combinations  of  work- 
ingmen. Arthur  v.  Oakes  (C.  C.  App.  7th  C.) 

744 

6.  Equity  will  not  enjoin  employes  of  a re- 

ceiver of  a railroad  from  quitting  his  service, 
although  the  effect  of  such  action  will  be  to 
cripple  the  property  or  prevent  or  hinder  the 
operation  of  the  road.  Id. 

7.  An  injunction  will  not  be  granted  to  pre- 

vent the  employes  of  a railroad  in  the  hands 
of  a receiver  from  interfering  with  the  prop- 
erty or  other  employes,  since  such  an  action  is 
punishable  as  a contempt.  Ames  v.  Union  P. 
R.  Go.  (C.  C.  D.  Neb.)  619 

But  see  contra,  cases  following. 

8.  Injunction  is  a proper  remedy  to  restrain 

threatened  acts  of  employes  of  a railroad  re- 
ceiver, which  would  inflict  irreparable  loss 
upon  the  property,  and  seriously  prejudice  the 
interests  of  the  public  involved  in  the  regular, 
continuous  operation  of  the  road.  Arthur  v. 
Oakes  (C.  C.  App.  7th  C.)  744 

9.  Equity  will  enjoin  any  combination  or 

conspiracy  among  the  employes  of  the  receiver 
of  a railroad,  which  has  for  its  object  and  in- 
tent the  physical  injury  of  the  property  in  the 
receiver’s  possession,  or  actual  interference 
with  the  regular,  continuous  operation  by  him 
of  the  railroad.  Id. 

10.  Employes  of  a receiver  of  a railroad 
may  be  enjoined  from  disabling  rolling-stock 
or  other  property  in  the  receiver’s  possession, 
from  interfering  with  its  possession  or  ob- 
structing its  management,  and  from  using 
force,  intimidation,  threats,  or  other  wrongful 
methods  against  the  receiver,  his  agents  or 
employes,  or  persons  seeking  employment.  Id. 

11.  Employes  of  the  receiver  of  a railroad 
may  be  enjoined  from  combining  and  con- 
spiring to  quit  his  service,  with  the  object'and 
intent  of  crippling  the  property  in  his  custody 
or  embarrassing  the  operation  of  the  railroad. 

Id. 


322 


Insurance— Interstate  Commerce  Commission. 


12.  An  injunction  will  lie  against  railroad 

employes  who,  continuing  in  employment, 
refuse  to  perform  their  duties,  where  the 
direct  result  of  such  refusal  works  irreparable 
damage  to  the  employer,  and  at  the  same  time 
interferes  with  the  transmission  of  the  mail 
and  with  commerce  between  the  states,  not- 
withstanding there  is  no  precedent  for  such 
injunction.  Southern  California  R . Co.  v. 
Rutherford  (C.  Cv  S.  D.  Cal.)  800 

13.  A preliminary  injunction  will  be  granted 

to  restrain  threatened  acts  in  pursuance  of  an 
unlawful  conspiracy  in  restraint  of  commerce 
between  the  states.  United  States  v.  Elliott 
(C.  C.  E.  D.  Mo.)  798 

14.  An  injunction  against  an  unlawful  com- 

bination in  restraint  of  trade,  in  violation  of 
the  Act  of  Congress,  will  not  be  denied  be- 
cause, after  the  filing  of  the  bill,  the  unlawful 
interference  with  trade  ceases.  United  States 
v.  Workingmen's  Amalgamated  Council  (C.  C. 
E.  D.  La.)  831 

15.  An  answer  under  oath  does  not  preclude 

an  injunction  in  the  Federal  courts,  where  the 
oath  of  the  respondent  is  waived  in  the  bill  ac- 
cording to  Equity  Rule  41.  Id. 

INSURANCE.  See  Commerce,  6;  Con- 
spiracy, 27. 


INSURRECTION. 

1.  Insurrection  is  a rising  against  civil  W 

political  authority, — the  open  and  active  op- 
position of  a number  of  persons  to  the  execu- 
tion of  law  in  a city  or  state.  Re  Charge  to 
Grand  Jury  (No.  2)  (D.  C.  N.  D.  111.)  781 

2.  One  who  by  speech,  writing,  or  other  in- 
ducements assists  in  setting  on  foot  an  insur- 
rection or  carrying  it  along,  or  who  gives  it  aid 
or  comfort,  is  guilty  of  a violation  of  law.  Id. 

3.  Men  who  gather  together  to  resist  the 

civil  or  political  power  of  the  United  States  or 
to  oppose  the  execution  of  its  laws,  in  such 
force  that  the  civil  authorities  are  inadequate 
to  put  them  down,  and  a considerable  military 
force  is  needed  to  accomplish  that  result,  be- 
come, with  every  person  who  knowingly  in- 
cites, aids  or  abets  them,  with  whatever  mo- 
tives, insurgents.  Id. 

4.  To  constitute  an  insurrection  against  the 

United  States,  it  is  not  necessary  that  there 
should  be  blood  shed,  or  that  its  dimensions 
should  be  so  portentous  as  to  insure  probable 
success;  but  it  is  necessary  that  the  rising 
should  be  in  opposition  to  the  execution  of  the 
laws  of  the  United  States,  and  should  be  so 
formidable  as  for  the  time  being  to  defy  the 
authority  of  the  United  States.  Id. 

5.  Opposition  to  the  arrest  of  persons  who 

have  willfully  obstructed  or  retarded  the  mails, 
by  such  a number  of  persons  as  would  consti- 
tute a general  uprising  in  that  particular  local- 
ity, and  as  threatens  for  the  time  being  the  civil 
and  political  authority,  constitutes  an  insur- 
rection. Id. 

INTERSTATE  COMMERCE.  See  Com- 
merce. 
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INTERSTATE  COMMERCE  COM- 
MISSION. See  also  Action  or  Suit, 

3;  Carriers,  83;  Courts,  7-11. 

Eighth  Annual  Report.  863 

1.  The  x\ct  of  Feb.  4, 1887,  § 12,  as  amended 
in  1889  and  1891,  is  constitutional  and  valid, 
so  far  as  it  authorizes  or  requires  the  circuit 
courts  of  the  United  States  to  use  their  pro- 
cess in  aid  of  inquiries  before  the  Interstate 
Commerce  Commission.  Interstate  Commerce 
Commission  v.  Brimson  (U.  S.  Sup.  Ct.)  545, 

Rev’g  315 

2.  A suit  brought  by  the  Interstate  Com- 
merce Commission  in  the  United  States  circuit 
court  to  enforce  an  order  of  the  Commission 
is  an  original  and  independent  proceeding  to 
be  heard  de  novo  upon  proper  pleadings  and 
proof.  Interstate  Commerce  Commission  v. 
Cincinnati,  JV.  0.  & T.  P.  R.  Co.  (C.  C.  N. 

D.  Ga.)  332,  Rev’d  on  Other  Grounds  in  582 

3.  The  provision  of  the  Interstate  Commerce 
Act,  that  the  findings  of  fact  of  the  Commis- 
sion shall  be  prima  facie  evidence  of  the  mat- 
ters therein  stated,  does  not  make  them  con- 
clusive in  proceedings  before  the  court  to 
enforce  the  order  of  the  Commission;  but  the 
court  must  consider  all  evidence  submitted, 
and  base  its  judgment  thereon.  Interstate 
Commerce  Commission  v.  Atchison , T.  <£  S.  F. 

R.  Co.  (C.  C.  S.  D.  Cal.)  323 

4.  When  a carrier  on  complaint  under  the  Act 
to  Regulate  Commerce,  § 4,  avers  substan- 
tial dissimilarity  in  circumstances  and  condi- 
tions as  justifying  its  greater  charge  for  shorter 
hauls,  it  is  concluded  by  its  pleading,  and  > 
must  affirmatively  show  that  the  circumstances  ? 
and  conditions,  of  which  it  is  entitled  to  judge  i 
in  the  first  instance,  are  in  fact  substantially  | 
dissimilar;  but  upon  an  application  for  relief 
under  the  § 4 proviso  the  carrier  is  not  limited 
by  such  a rule  of  evidence,  and  may  present 

to  the  Commission  every  material  reason  for 
an  order  in  its  favor.  Trammell  v.  Clyde 
Steamship  Co.  (Com.)  • 120 

5.  The  fact  that  the  property  and  affairs  of  j 

a carrier  have  been  placed  by  a United  States 
court  in  the  hands  of  a receiver  does  not  affect  ‘ 
the  jurisdiction  of  the  Interstate  Commerce  , 
Commission  under  a complaint  charging  such 
carrier  with  violations  of  the  Act  to  Regulate 
Commerce.  Troy  Bd.  of  Trade  v.  Alabama 
Midland  R.  Co.  (Com.)  348 

6.  The  bona  fides  of  a complaint  of  dis- 

crimination by  a carrier  cannot  be  attacked  in 
the  circuit  court  by  impeaching  the  good  faith 
of  those  who  in  the  first  instance  induced  the 
Interstate  Commerce  Commission  to  take  ac- 
tion under  the  provisions  of  the  Interstate 
Commerce  Law  for  the  lodging  by  any  person 
of  complaints  with  the  Commission,  and  that 
no  complaint  shall  be  dismissed  because  of  the 
absence  of  direct  damage  to  the  complainant, 
but  that  the  Commission  may  institute  any  in- 
quiry on  its  own  motion,  and  requiring  the 
Commission,  if  the  law  has  been  violated,  to 
notify  the  carrier  to  cease  from  further  viola- 
tion, and,  in  case  of  its  refusal,  to  apply  by 
petition  to  a circuit  court  in  equity  to  enforce 
its  order.  Interstate  Commerce  Commission  v. 
Detroit,  G.  H.  & M.  R.  Co.  (C.  C.  W.  D. 
Mich.)  722 
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7.  The  fact  of  a receivership  for  a defend- 

ant carrier  subsequent  to  complaint  should  not 
interfere  with  the  progress  of  a proceeding 
brought  merely  for  the  purpose  of  railway 
regulation.  Trammell  v.  Clyde  Steamship  Co. 
(Com.)  120 

8.  If  a railroad  company  is  violating  a proper 

order  of  the  Interstate  Commerce  Commis- 
sion, it  should  be  restrained  from  doing  so; 
and  it  cannot  escape  upon  the  objection  that 
another  wrongdoer  is  also  violating  it.  Inter- 
state Commerce  Commission  v.  Texas  & P.  R. 
Co.  (C.  C.  S.  D.  N.  Y.)  114 

9.  When  a local  rate  from  a given  point  is 

alleged  to  be  unreasonable,  but  it  appears  from 
the  record  that  such  local  rate  is  also  a propor- 
tion of  through  rates  from  that  point,  and  as 
such  is  the  real  subject  of  controversy,  the 
complaint  should  be  directed  against  the  aggre- 
gate through  rate,  not  the  share  received  by  | 
any  initial  carrier,  and  all  the  carriers  com- 
posing the  through  line  are  necessary  parties. 
Minneapolis  Chamber  of  Commerce  v.  Great 

Northern  R.  Co.  (Com.)  230 

10.  On  failure  of  the  petitioner  to  appear  at 

the  hearing,  though  duly  notified  thereof,  or 
to  offer  proof  in  support  of  the  information 
and  belief  upon  which  his  allegations  were 
made,  the  complaint  must  be  dismissed.  Rice 
v.  St.  Louis  S.  W.  R.  Co.  (Com.)  321 

11.  Defendants  are  not  entitled  to  a dismissal 
of  a complaint  of  unlawful  rates,  on  the 
ground  that  the  petitioners,  being  merely  com- 
mission merchants,  can  sustain  no  direct  or 
material  damage  under  the  rates  in  question. 
James  v.  Canadian  P.  R.  Co.  (Com.)  274 

12.  Where  a complainant  has  invoked  the 
aid  of  the  law  to  secure  what  he,  with  the  ac- 
quiescence of  the  carrier  had  previously  ob- 
tained in  apparent  contravention  of  the  law, 
the  carrier  cannot  plead  violations  of  the  law 
by  complainant  in  bar  of  a decision  on  the 
merits,  nor  will  the  individual  interests  of  the 
complainants  be  taken  into  consideration;  but 
the  Commission  will  examine  the  evidence  and 
make  such  report  thereon  as,  under  the  pro- 
visions of  the  law,  the  rights  of  other  shippers 
and  the  public  generally  may  require.  Page 
v.  Delaware,  L.  & W.  R.  Co.  (Com.)  525 

INTOXICATING  LIQUORS.  See  Com 

merce,  39,  41 ; Constitutional  Law,  11. 

JOINT  RATE.  See  Action  or  Suit,  2. 

JOINT  TARIFF.  See  also  Carriers,  141. 

Joint  tariffs,  order  as  to.  698 

JUDICIAL  NOTICE.  See  Evidence,  1,  2. 

LABOR  ORGANIZATION.  See  Con 

spiracy,  9,  11,  12;  Receivers,  5. 

LICENSE.  See  also  Commerce,  24-28,  30. 

1.  A license  fee  of  $200  for  doing  express 
business  in  a city  of  15,000  inhabitants  is  not 
shown  to  be  prohibitory  or  destructive  of  the 
business  of  express  companies,  even  if  it  be 
that  any  judicial  action  could  be  based  on  such 
a showing.  Osborne  v.  State  (Fla.)  731 1 
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2.  A citizen  doing  a general  business  at  the 
place  of  his  domicil  cannot  escape  payment  of 
his  share  of  the  burdens  of  municipal  govern- 
ment because  the  amount  of  his  tax  is  arrived 
at  by  reference  to  his  profits.  Ficklen  v.  Shel- 
by County  Taxing  Dist.  (U.  S.  Sup.  Ct.)  79 

LIMITATION  OF  ACTIONS. 

1.  The  statute  of  limitations  of  the  state 
in  which  the  offense  was  committed  applies  in 
actions  under  the  Interstate  Commerce  Act  to 
recover  back  freight  paid  to  a carrier  in  excess 
of  that  charged  other  shippers.  Copp  v.  Louis- 
ville & N.  R.  Co.  (C.  C.  E.  D.  La.)  805 

2.  The  concealment  from  a shipper  of  the 

fact  that  the  rates  charged  him  were  excessive 
and  that  rebates  were  secretly  given  to  others, 
and  false  representations  as  to  these  facts,  do 
not  take  a cause  of  action  for  the  recovery  of 
the  excess  paid  by  him  out  of  the  statute  of  limi- 
tations, as  the  case  is  not  based  on  fraud.  Mur- 
ray v.  Chicago  & N.  W.  R.  Co.  (C.  C.  N.  D. 
Iowa)  806 

3.  An  amendment  to  a declaration  charging 

a common-law  liability  or  implied  contract  ob- 
ligation to  repay  money  obtained  by  wrongful 
overcharges  states  a uew  cause  of  action  with- 
in the  rule  as  to  the  statute  of  limitations, 
where  the  original  counts  sought  to  recover 
treble  damages  as  a statutory  penalty.  Chi- 
cago, B.  & Q.  R.  Co.  v.  Jones  (111.)  683 

LONG  AND  SHORT  HAUL.  See  Car 

RIERS,  III.  g. 

MAILS.  See  Postoffice. 

MANDAMUS. 

The  duty  enjoined  upon  the  Union  Pacific 
Railroad  Company  by  the  Act  of  Congress  of 
Aug.  7,  1888,  § 1,  of  operating  by  itself  alone 
through  its  own  corporate  officers  its  telegraph 
lines,  may  and  should  be  enforced  by  manda- 
mus if  in  fact  violated.  Union  P.  R.  Co.  v. 
United  States  (C.  C.  App.  8th  C.)  705 

MARKETS.  See  Commerce,  34. 

MASTER  AND  SERVANT.  See  also 
Conspiracy,  8,  10-17,  19-25;  Injunc- 
tion, 5-10,  12;  Receivers,  2-13. 

WTiile  every  man  has  ordinarily  the  legal 
right  to  stop  work  and  quit  his  employment 
whenever  he  chooses  to  do  so,  in  the  absence 
of  a contract  obliging  him  to  continue  for  a 
definite  time,  no  man  has  a legal  or  moral 
right  while  continuing  in  the  employment  of 
another  to  refuse  to  do  the  work  he  is  em- 
ployed and  engages  to  do.  Re  Charge  to  Grand 
Jury  (No.  1)  (D.  C.  S.  D.  Cal.)  777 

MAXIMS. 

Ubi  jus  ibi  remedium.  Southern  California 
R.  Co.  v.  Rutherford  (C.  C.  S.  D.  Cal.)  ' 800 

MEAT.  See  Commerce,  34. 

MENTAL  SUFFERING.  See  Damages. 
MILEAGE.  See  Carriers,  22. 
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MISTAKE.  See  Carriers,  7. 

MULTIFARIOUSNESS.  See  Action 
or  Suit,  4. 

NEGROES.  See  Carriers,  2,  3;  Consti- 
tutional Law,  13-15. 

NOTICE. 

Of  correction  of  rates  filed.  44 

NURSERY.  See  Commerce,  33. 

OIL.  See  Carriers,  84. 
OLEOMARGARINE.  See  Commerce,  35. 
ORDER. 

To  file  answer. 

To  answer. 

To  appear  on  investigation. 
ORDINANCES.  See  Injunction,  1 


104 
113,  114 

105 


ORIGINAL  PACKAGE.  See  Com 

merce,  35-39,  41,  42. 

OYSTERS.  See  Commerce,  12;  Stat- 
utes, 1. 

PACKAGE.  See  Carriers,  5;  Commerce 
35-39,  41,  42. 

PARTI  RATE.  See  Carriers,  70. 

PEDDLERS.  See  Commerce,  II. 

PENALTY.  See  Telegraphs,  1,  3. 

PLEADING.  See  also  Action  or  Suit,  4; 
Injunction,  15;  Limitation  of  Actions, 

o. 

1.  The  terms  “carelessly,  wrongfully,  and 
negligently  failed  and  neglected  ” to  deliver 
a message,  used  in  a complaint,  import  ordi- 
nary and  simple  negligence,  and  nothing  more 
Butner  v.  Western  U.  Teleg.  Co.  (Okla.)  770 

2.  The  rule  that  the  question  of  the  illegali- 
ty of  the  contract  for  breach  of  which  an  ac- 
tion is  brought  is  not  raised  when  not  alleged 
m the  answer  does  not  apply  when  from  plain- 
titl  s own  testimony  the  contract  appears  to  be 

Parki  v-  Jacob  Bold  Packing  Go. 
(Buff.  Super.  Ct.)  y 486 

POLITICAL  CONVENTION.  See  Car 

riers,  69. 

POOLING.  See  Contracts,  6-9. 

POSTING. 

Of  Bates,  see  Carriers,  III.  c. 

See  also  Conspiracy, 
19-25;  Injunction,  12;  Insurrection,  5. 

1.  Failure  of  a railroad  company  to  run  any 
other  trains  than  their  regular  passenger  trains 
ror  carrying  the  mail  is  not  a violation  of  law 
but  failure  or  refusal  to  carry  mails  on  regular 
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passenger  trains,  whether  local  or  througl 
trains,  upon  which  they  are  required  to  earn 
mads  is  unlawful.  Re  Gharge  to  Grand  Juri 
(No.  1)  (D.  C.  S.  D.  Cal.)  77? 

2.  Willful  failure  of  railroad  companies 
t°Qcaijy  mails  is  within  U.  S.  Rev.  Stat. 
» ”995>  making  it  an  offense  to  unlawfully 
and  willfully  retard  or  obstruct  the  passage  oi 
the  mail,  although  their  employes  refuse  tc 
move  trains  having  certain  sleeping-cars 
thereon,  where  the  situation  is  of  an  extraor- 
dinary character,  and  the  interruption  to  com- 
merce has  been  serious  and  long-continued, 
and  the  employes  are  willing  to  move  trains 
without  such  cars.  Re  Gharge  to  Grand  Jury 
(No.  3)  (D.  C.  N.  D.  Cal.)  734 

PRESUMPTIONS.  See  Evidence,  3-10. 

PUBLIC  BUSINESS.  See  Constitu- 
tional Law,  7. 

RAILROAD  COMMISSIONERS.  See 

also  Action  or  Suit,  1 ; Constitutional 
Law,  1,  3;  Contracts,  13;  Evidence,  12* 
Injunction,  4. 

1.  The  details  of  practice  and  pleading  may 

be  supplied  by  a railroad  commission  which  is 
constituted  a court  of  record,  under  the  in- 
herent power  of  every  court  of  record  to  make 
such  rules  not  inconsistent  with  the  law  as 
are  necessary  to  the  exercise  of  the  powers 
conferred  upon  it.  Atlantic  Exp.  Co  v Wil- 
mington & W.  R.  Go.  (N.  C.)  294 

2.  ' Authority  is  given  to  the  railroad  com- 

mission to  hear  and  determine  complaints  of 
unjust  discriminations  and  preferences,  under 
the  North  Carolina  Railroad  Commission  Act 
which  expressly  provides  that  if  a railroad 
company  is  guilty  of  a violation  of  the  rules  of 
the  commission,  and  after  due  notice  of  such 
violation  does  not  make  full  recompense  for 
the  wrong  or  injury  done,  it  shall  incur  a pen- 
alty, and  also  constitutes  such  commission  a 
court  of  record.  j#m 

RAILROADS.  See  Action  or  Suit,  3; 
Carriers;  Constitutional  Law,  16- 
Contracts,  5;  Taxes,  5-10. 

RATES. 

For  Lawfulness  of,  in  General, see  Car- 
riers, III. 

See  also  Equity;  Injunction,  3,  4. 

RATE  SCHEDULES. 

Opinion  as  to  g9g 

REASONABLE  DOUBT.  See  Evi- 
dence, 22. 

REASONABLENESS. 

Of  Rates,  see  Carriers,  III.  b. 

REBATES.  See  Carriers,  75;  Contracts, 
11,  12. 

RECEIVERS.  See  also  Contempt,  2-6; 
Contracts,  9;  Injunction,  6-11. 

1.  Advice  and  instructions  to  receivers  on  ap- 
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plication  to  the  court,  where  ex  parte,  are 
probably  binding  only  upon  the  receivers;  but 
where  there  are  parties  in  interest,  and  they 
have  their  day  in  court,  the  advice  may  be  de- 
cisive. Missouri  P.  R.  Go.  v.  Texas  & P.  R. 
Go.  (C.  C.  E.  D.  La.)  434 

2.  When  a court  of  equity  undertakes, 
through  a receiver,  the  conduct  and  operation 
of  a railroad,  the  men  engaged  in  conducting 
the  business  and  operating  the  road  become  the 
employes  of  the  court,  and  are  subject  to  its 
orders  in  all  matters  relating  to  the  discharge  of 
their  duties,  and  entitled  to  its  protection. 
Ames  v.  Union  P.  R.Go.  (C.  C.  D.  Neb.)  619 

3.  The  rate  of  wages  to  be  paid  to  employes 

of  receivers  must  be  left  mainly  to  the  receivers 
to  manage.  Ames  v.  Union  P.  R.  Go.  (C.  C. 
D.  Neb.)  625 

4.  If  employes  of  receivers  do  not  receive 
enough  compensation  for  the  work  they  do 
they  have  the  right  to  apply  to  the  receivers  or 
to  the  court  to  have  their  wages  increased;  and 
on  a proper  showing  made,  justice  will  be  done. 

Id. 

5.  An  order  relative  to  wages  of  employes 

of  a receiver  should  be  for  the  benefit  of  all 
parties  similarly  situated,  whether  belonging  to 
any  of  the  labor  organizations  applying  for  it, 
or  not.  Id. 

6.  The  recommendation  of  the  majority  of 

the  receivers  of  a railroad  will  not  be  accepted 
by  the  court  as  conclusive  upon  the  question 
of  wage  schedules,  when  such  majority  is  not 
composed  of  practical  railroad  men.  Ames  v. 
Union  P.  R.  Go.  (C.  C.  D.  Neb.)  619 

7.  Wage  schedules  are  not  within  the  class 
of  executory  contracts  which  receivers  can  re- 
nounce while  relying  on  the  power  of  the  court 
to  compel  the  employes  to  continue  in  service. 

Id. 

8.  Receivers  must  give  employes  an  oppor- : 
tunity  to  be  heard  before  fixing  wage  schedules. 

Id. 

9.  Receivers  in  possession  of  a railroad  will 

not  be  permitted  to  reduce  the  wages  of  em- 
ployes without  giving  them  notice  and  an 
opportunity  to  be  heard,  as  required  by  the 
contract  between  the  men  and  the  company, 
although  an  opportunity  is  given  to  protest 
against  the  new  schedules  after  they  are  pre- 
pared. Id. 

10.  Wages  of  the  employes  of  a railroad  in 

the  hands  of  a receiver  will  not  be  reduced  be- 
low what  is  reasonable  and  just  in  order  to  pay 
dividends  on  stock  for  which  practically  no 
value  was  paid,  and  interest  on  bonds  which 
represent  profit  in  construction.  Id. 

11.  The  diminished  opportunity  to  earn 

wages,  induced  by  the  same  conditions  which 
forced  the  railroad  into  the  hands  of  a receiver, 
should  be  considered  when  deciding  the  ques- 
tion of  reduction  or  maintenance  of  the  old 
wage  schedule.  Id. 

12.  The  allowance  of  excess  mileage  by  rail- 

road receivers  to  employes  will  be  approved 
by  the  court  for  portions  of  the  road  running 
through  mountains  and  desert  country,  where 
competent  men  cannot  be  kept  at  regular  rates, 
but  where  such  course  was  entirely  successful 
as  employed  by  the  company.  Id. 
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13.  Employes  of  the  receiver  of  a railroad 
may  lawfully  confer  together  upon  the  subject 
of  a proposed  reduction  of  wages,  and,  if  not 
restrained  by  their  contract,  may  withdraw  in 
a body  from  the  receiver’s  service  because  of 
such  reduction,  although  they  expect  that  such 
action  will  inconvenience  the  receiver  and  the 
public.  Arthur  v.  Oakes  (C.  C.  App.  7th  C.) 

744 

REHEARING. 

Application  for.  283,  369 

Decision  upon.  369 

REMOVAL  OF  CAUSES. 

1.  The  fact  that  a plaintiff  rests  his  case  on 
a common-law  liability  will  not  deprive  de- 
fendant of  the  right  to  remove  it,  if  he  bases 
his  defense  on  an  Act  of  Congress.  Lowry  v. 
Chicago,  B.  & Q.  R.  Go.  (C.  C.  D.  Neb.)  435 

2.  The  Federal  court  will  remand  a cause  re- 

moved to  it  on  the  ground  that  the  matter  in 
dispute  arose  under  the  Constitution,  laws,  or 
treaties  of  the  United  States,  where  the  only 
showing  to  that  effect  in  the  record  is  that  a 
Federal  question  may  arise  if  the  evidence 
proves  certain  facts.  State  v.  Chicago,  M.  & St. 
P.  R.  Co.  (C.  C.  N.  D.  Iowa)  425 

3.  A suit,  to  recover  damages  for  acts  which 

constitute  a violation  of  the  Interstate  Com- 
merce Act,  the  construction  of  which  is  in  dis- 
pute between  the  parties,  presents  a Federal 
question  for  which  it  may  be  removed  to  a 
Federal  court.  Lowry  v.  Chicago,  B.  & Q.  R. 
Go.  ( C . C.  D.  Neb.)  435 

4.  On  a motion  to  remand,  the  court  will 

not  anticipate  the  trial  of  the  case  by  deciding 
a Federal  question  for  which  the  right  of  re- 
moval is  claimed.  Id. 

5.  A United  States  court  in  a case  removed 

from  a state  court  on  the  ground  of  diverse 
citizenship  has  no  jurisdiction  over  a question 
as  to  the  reasonableness  of  an  interstate  com- 
merce rate.  Swift  v.  Philadelphia  & R.  R. 
Go.  (C.  C.  N.  D.  111.)  633 

6.  The  right  to  take  steps  for  the  removal  of 

a cause  to  the  circuit  court  of  the  United 
States,  on  the  ground  of  a separable  contro- 
versy, is  confined  to  the  parties  actually  inter- 
ested in  such  controversy.  Merchants’  Cotton- 
Press  & S.  Go.  v.  Insurance  Go.  of  North 
America  (U.  S.  Sup.  Ct.)  499 

7.  In  order  to  justify  removal  of  a cause 

from  a state  court  to  the  United  States  circuit 
court  on  the  ground  of  a separable  controversy 
between  citizens  of  different  states,  the  whole 
subject-matter  of  the  suit  must  be  capable  of 
being  finally  determined  as  between  them,  and 
complete  relief  afforded  as  to  the  separate 
cause  of  action,  without  the  presence  of  others 
originally  made  parties  to  the  suit.  Id. 

8.  In  a suit  in  equity  in  the  nature  of  a 
creditors’  bill  brought  by  insurance  companies 
against  a railroad  company  and  other  com- 
panies who  are  made  parties  in  aid  of  the  re- 
lief asked  against  that  company,  if  the  suit  is 
in  fact  a single  cause  of  action  against  the  rail- 
road company,  with  incidental  relief  against 
the  other  companies,  the  railroad  company  is 
an  indispensable  party  to  the  litigation,  and 


926 


Report — Ta 


XES. 


there  is  no  separable  controversy  as  to  the 
other  defendants  which  will  allow  a part  of 
them  to  remove  the  cause  from  the  state  court 
to  a Federal  court.  jd 

9.  The  voluntary  joinder  of  parties  has  the 

same  effect  for  purposes  of  jurisdiction  as  if 
they  had  been  compelled  to  unite.  Id. 

10.  The  right  of  removal  must  be  deter- 

mined by  the  pleadings  at  the  time  the  petition 
is  filed.  - Id 

REPORT. 

Eighth  annual  report  of  Commission.  863 

SCHEDULE. 

For  Posting  of  Rates,  see  Carriers,  III.  c. 
See  also  Evidence,  10,  11. 

Schedule;  opinion  as  to.  698 

SEED.  See  Commerce,  42. 

SHIPPING.  See  Carriers,  157,  158. 

SPECIFIC  PERFORMANCE.  > 

A contract  to  render  personal  service 
cannot  be  specifically  enforced.  Ames  v 
Union  P,  R.  Co.  (C.  C.  D.  Neb.)  619 

STATE. 

A suit  to  restrain  the  enforcement  by  state 
officers  of  unjust  and  unreasonable  rates  fixed 
for  carriers  by  state  authority  is  not  a sfiit 
against  the  state,  within  the  prohibition  of 
the  11th  amendment,  since  the  state  is  inter- 
ested only  in  a governmental,  and  not  in  a 
pecuniary,  sense.  Reagan  v.  Farmers’  Loan 
& T.  Co.  (U.  S.  Sup.  Ct.)  560 


STATUTES.  See  also  Courts,  12,  13. 

1.  The  title  of  “An  Act  to  Regulate  the 

Planting  and  Taking  of  Oysters  in  the  Waters 
of  the  State”  is  sufficient  to  cover  provisions 
against  the  taking  of  oysters  by  nonresidents 
and  the  transportation  out  of  the  state  by  any 
person  of  oysters  in  shells.  State  v Earrub 
(Ala.)  _ 99 

2.  Provisions  in  a statute  as  to  unlawful 

discrimination  in  rates  will,  even  if  unconsti- 
tutional, not  make  invalid  other  provisions  as 
to  reasonableness  of  rates.  Chicago , B.  & 0. 
R.  Co.  v.  Jones  (111.)  683 

3.  The  provisions  of  the  Kentucky  statute 
requiring  separate  compartments  or  cars  for 
white  and  colored  passengers  to  be  furnished 
by  all  railroad  companies  operating  trains 
within  the  state,  in  respect  to  interstate  com- 
merce, cannot  be  separated  from  those  relat- 
ing qo  commerce  wholly  within  the  state,  and 
render  the  whole  act  void.  Anderson  v 
Louisville  & N.  R.  Co.  (C.  C.  D.  Ky.)  764 
. 4-  A section  of  a statute  prescribing  penal- 
ties and  another  section  declaring  the  effectas 
evidence  of  rates  fixed  by  commissioners, 
may  be  dropped  as  invalid  without  affecting 
the  validity  of  the  remainder  of  the  statute 
where  it  appears  that  its  prime  object  was  the 
establishment  of  rules  for  the  operation  of 
railroads  and  the  regulation  of  their  rates, 

4 Inter  S. 


which  can  be  fully  accomplished  irrespective 
ot  the  invalid  sections.  Reagan  v.  Farmers’ 
Loan  & T.  Co.  (U.  S.  Sup.  Ct.)  560 

5.  A statute  must  be  read  in  the  light  of  all 
general  laws  upon  the  same  subject  in  force  at 
the  time  of  its  passage.  United  States  v 
Trans- Missouri  Freight  Asso.  (C.  C.  App  8th 

. 443 

6.  Words  which  have  acquired  a well- 

understood  meaning  by  judicial  interpretation 
must  be  presumed  to  be  used  in  that  sense  in  a 
subsequent  statute,  unless  the  contrarv  clearlv 
appears.  J jd 

7.  Common-law  terms  used  in  an  Act  of 
Congress  creating  an  offense  without  defining 
the  terms  may  be  interpreted  by  the  common 

id. 

8.  A statute  changing  a rule  of  evidence  is 

applicable  to  a pending  action.  Chicago , B. 
cfc  Q.  R.  Co.  v.  Jones  (111.)  683 

STRIKE.  See  Conspiracy,  8-16;  Con- 
tempt, 4,  5;  Injunction,  6-11;  Master 
and  Servant;  Receivers,  13. 

SUNDAY.  See  Commerce,  13. 

SUPREME  COURT.  See  Appeal  and 
Error,  2. 

TARIFF. 

For  Freight  Rates  in  General,  see  Car- 
riers, III. 

See  also  Courts,  6. 

TARIFF  SCHEDULES. 

Opinion  as  to. 
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TA?ES*  ®ee  also  Appeal  and  Error  2- 
Commerce,  30;  Injunction  2. 

1.  A state  has  power  to  tax  all  property  hav- 
ing a situs  within  its  limits,  whether  employed 
in  interstate  commerce  or  not.  Ficklen  v 
Shelby  County  Taxing  Dist.  (U.  S.  Sup.  Ct.)  79 

2.  A state  cannot  tax  or  regulate  interstate 

commerce,  or  make  the  payment  of  a tax  or 
the  taking  out  of  a license  a condition  prece- 
dent to  carrying  on  interstate  or  foreign  com- 
merce. Osborne  v.  State  (Fla.)  731 

3.  A tax  levied  only  upon  the  franchise  or 

business  of  a foreign  corporation  is  not  a tax 
on  interstate  commerce.  Horn  Silver  Min 
Co.  v.  New  York  (U.  S.  Sup.  Ct.)  57 

4.  The  statute  of  New  York  does  not  re- 

quire that  the  whole  business  of  a foreign  cor- 
poration shall  be  done  within  the  state,  in  or- 
der to  subject  it  to  the  taxing  power  of  the 
state.  jd 

5.  The  law  of  Ohio  requiring  a corporation 
to  pay  the  secretary  of  state  for  filing  articles 
of  agreement  of  consolidation  of  corporations 
a percentage  on  the  capital  stock  of  the  new 
consolidated  corporation  created  by  such  arti- 
cles is  valid  and  constitutional,  when  applied 
to.  the  consolidation  of  foreign  corporations 
with  a domestic  corporation  of" the  state,  form- 
ing a continuous  line  of  railroad  through  sev- 
eral states.  Ashley  v.  Ryan  (U.  S.  Sup.  Ct.) 
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6.  Assessing  that  part  of  an  interstate  rail- 
road which  is  within  the  state  at  its  actual 
cash  value  on  a mileage  basis  is  not  placing  a 
burden  upon  interstate  commerce  beyond  the 
power  of  the  state,  simply  because  the  value 
of  the  railroad  as  a whole  is  created  partly — 
and  perhaps  largely — by  the  interstate  com- 
merce which  it  is  doing.  Cleveland,  C.  C.  & 
St.  L.  B.  Co.  v.  Backus  (U.  S.  Sup.  Ct.)  677 

7.  The  true  value  of  aline  of  railroad  for 

the  purpose  of  taxation  is  something  more  than 
an  aggregation  of  the  values  of  separate  parts 
of  it,  operated  separately.  It  is  the  aggregate 
of  those  values  plus  that  arising  from  a con- 
nected operation  of  the  whole.  Id. 

8.  It  is  not  necessary  that  the  assessing 

board  of  a state,  in  order  to  keep  within  the 
limits  of  state  jurisdiction,  shall  treat  the  part 
of  a railroad  within  the  state  as  an  independ- 
ent line  disconnected  from  the  part  without, 
and  place  upon  that  property  only  the  value 
which  can  be  given  to  it  if  operated  separately 
from  the  balance  of  the  road.  Id. 

9.  Ascertaining  the  value  of  the  whole  line 

of  a railroad  as  a single  property,  and  then 
determining  the  value  of  that  within  the  state 
upon  a mileage  basis,  is  not  a valuation  of 
property  outside  of  the  state,  if  no  special 
circumstances  exist  to  distinguish  between 
the  conditions  in  the  two  states, — such  as 
terminal  facilities  of  enormous  value  in  one 
and  not  in  another.  Id. 

10.  A railroad  corporation  of  a state  is  liable 

to  taxation  by  such  state  upon  its  receipts,  for 
the  mileage  within  the  state,  from  transporta- 
tion by  continuous  carriage  from  a point  in  the 
state  to  another  point  in  the  state,  but  over  a 
line  which,  in  its  course  between  those  points, 
passes  out  of  the  state  into  another  state  and 
back  again  into  the  state.  Lehigli  Valley  B. 
Co.  v.  Pennsylvania  (U.  S.  Sup.  Ct.)  87 

TELEGRAPHS.  See  also  Action  or 
Suit,  3;  Commerce,  18,  19,  29,  30;  Dam- 
ages; Pleading,  1. 

1.  Ckla.  Stat.  1890,  T[  543,  imposing  a pen- 

alty of  $50  upon  carriers  of  messages  for  cer- 
tain breaches  of  duty,  does  not  apply  to  a 
failure  to  deliver  a message,  but  only  applies 
to  the  failure  to  receive  or  transmit  messages 
in  the  order  presented.  It  is  a penal  statute, 
and  must  be  strictly  construed.  Butner  v. 
Western  U.  Teleg.  Co.  (Okla.)  770 

2.  The  sendee  of  a telegraphic  message  can- 

not maintain  an  action  against  the  telegraph 
company  for  neglect,  delay,  or  nondelivery  of 
the  message,  in  the  absence  of  a showing  that 
it  was  sent  by  his  agent  or  was  sent  for  his 
benefit,  and  that  the  carrier  had  actual  or  con- 
structive notice  that  it  was  so  sent  for  the 
benefit  of  the  sendee.  Id. 

3.  A person  to  whom  a telegram  is  addressed 

can  maintain  an  action  for  a penalty  on  ac- 
count of  failure  to  deliver  it  promply,  under 
Ya.  Code,  §1292,  expressly  providing  that  the 
forfeiture  shall  be  to  him  or  to  the  person 
sending  the  despatch.  Western  U.  Teleg.  Co. 
v.  Tyler  (Ya.)  481 

4.  The  Pacific  Railroad  Acts,  requiring  the 
railway  companies  to  erect  and  maintain  a 
line  of  telegraphs  along  their  right  of  wajr,  do 
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not  impose  upon  the  company  the  duty  of 
maintaining  a separate  line  of  poles  upon 
which  to  string  its  wires,  where  a telegraph 
company  lawfully  in  possession  of  a line  of 
telegraph  on  the  railroad  right  of  way,  and 
operating  the  same  for  commercial  and  other 
purposes,  by  contract  with  the  railway  com- 
pany provides  that  the  latter  may  maintain 
upon  the  former’s  poles  wires  devoted  to  its- 
exclusive  use,  and  the  latter  has  offices  at  con- 
venient points,  and  operators  expressly  required 
to  send  over  such  wires  all  such  messages  of  a 
governmental  or  commercial  character  as  are 
directed  to  be  sent,  and  the  right  to  string  such 
additional  wires  as  may  be  deemed  essential  or 
convenient.  Union  P.  B.  Co.  v.  United  Stales; 
(C.  C.  App.  8th  C.)  705 

5.  The  United  States  government  as  the 
holder  of  a lien  upon  the  Pacific  railroads  and 
telegraph  lines  is  entitled,  under  the  Act  of 
Congress  of  Aug.  7,  1888,  to  maintain  a bill 
in  equity  to  have  its  rights  and  equities  in  and 
to  the  telegraph  property  along  the  right  of 
way  of  the  Union  Pacific  Railway  Company 
judicially  ascertained,  and  to  have  the  rights 
of  other  persons  and  corporations  therein  also 
ascertained  and  adjudicated,  and,  incidental 
thereto,  to  have  set  aside  and  annulled  all  pro- 
visions of  contracts  that  are  unlawful  and  in 
any  manner  impeach  the  security  of  the  United 
States,  cloud  its  title,  or  prejudice  its  rights. 

Id. 

6.  The  privilege  given  the  United  States 

Telegraph  Company  to  erect  and  maintain  a 
line  of  telegraph  upon  the  rights  of  way  of 
the  Pacific  railroad  companies  by  Act  of  Con- 
gress of  July  2,  1864,  providing  that  such  tele- 
graph company  “and  their  associates”  may 
construct  a line  of  telegraph  between  the  Mis- 
souri River  and  San  Francisco,  and  authoriz- 
ing such  railroad  companies  to  enter  into  an 
arrangement  with  it  for  the  transfer  of  its  line  ta 
the  line  of  the  road  in  fulfillment  of  the  obliga- 
tion of  the  railroad  companies  to  construct  and 
maintain  a line  of  telegraph, — is  not  personal, 
but  may  be  shared  by  another  corporation  be- 
coming lawfully  associated  with  the  United 
States  Telegraph  Company  in  the  work  of 
constructing  a transcontinental  line, — espe- 
cially one  with  which  such  telegraph  company 
became  lawfully  united  by  the  process  of  con- 
solidation. Id. 

7.  The  privilege  granted  to  the  United  States 
Telegraph  Company  by  Act  of  Congress  of 
July  2,  1864,  to  enter  into  arrangements  with 
the  Pacific  railroad  companies  for  the 'con- 
struction and  maintenance  of  a line  of  tele- 
graphs upon  the  railroad  right  of  way,  in  dis- 
charge of  the  obligation  of  the  railroad 
companies  to  construct  and  maintain  such  a 
line,  must  be  presumed  to  have  been  conferred 
with  full  knowledge  of  the  charter  powers  of 
the  grantee  to  consolidate  with  other  corpora- 
tions engaged  in  like  business,  and  is  not  per- 
sonal so  as  to  become  lost  by  the  merger  of 
such  telegraph  company  with  the  Western 
Union  Telegraph  Company,  but  passed  to  and 
became  vested  in  the  consolidated  company. 

Id. 

8.  The  provisions  of  the  contract  of  July  1, 
1881,  between  the  Union  Pacific  Railway  Com- 
pany and  the  Western  Union  Telegraph  Com- 
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pany,  giving  the  latter  access  to  the  former’s 
station-houses  with  some  of  its  wires,  and  the 
right  to  avail  itself  of  the  service  of  the  em- 
ployes of  the  railway  company,  at  most 
atford  to  the  telegraph  company  some  facili- 
ties for  competing  with  the  railway  company 
in  the  matter  of  transacting  a commercial  busi- 
ness, which  it  would  not  enjoy  if  compelled  to 
maintain  independent  offices,  and  do  not 
amount  to  a transfer  or  surrender  of  the  tele- 
graphic franchise  of  the  railway  company, 
which,  notwithstanding  them,  retains,  its  right 
and  capacity  to  do  a commercial  business.  Id. 

9.  The  provisions  of  the  contract  of  July  1, 
1881,  between  the  Union  Pacific  Railway  Com- 
pany and  the  Western  Union  Telegraph  Com- 
pany looking  to  the  exclusive  right  of  the  lat- 
ter to  maintain  a line  of  telegraph  upon  the 
railroad  right  of  way,  do  not  render  the  con- 
tract voidable  on  the  grounds  of  public  policy, 
as  they  do  not  bind  the  railway  company  ab- 
solutely to  exclude  other  telegraph  companies 
from  the  right  of  way,  or  withhold  all  facilities 
for  the  construction  of  competing  lines,  as 
they  provide  for  the  grant  of  such  exclusive 
right  only  to  the  extent  that  the  railway  com- 
pany may  legally  do  so.  Id. 

THROUGH  RATES.  See  Carriers,  141, 
142. 

4 Inter  S. 


TICKETS.  See  Carriers,  154,  155;  Com- 
merce, 15,  16;  Constitutional  Law,  2, 
' ib,  17. 

TOLL.  See  Bridges,  2. 


TRADES  UNION.  See  Conspiracy,  9; 
Injunction,  5. 


TRIAL.  See  Contempt,  1. 
VARIANCE.  See  Evidence,  23. 


WAGES.  See  Receivers,  3-13. 


WATER  COMPETITION.  See  Car 

RIERS,  111-113. 


WEIGHT.  See  Carriers,  6. 

WITNESSES.  See  also  Courts,  10. 

To  impeach  a witness  the  evidence  must  re- 
flect the  opinions  of  the  people  in  the  com- 
munity in  which  he  lives.  United  States  v. 
Howell  (D.  C.  W.  D.  Mo.)  818 


End  of  Volume  IV. 


